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A Message from the Chair

It is not for want of imagi-
nation that so many new
Chairs of this Section begin
their first column by declaring
that they are honored to be the
Chair of the Environmental
Law Section. It is a great honor,
but even more than that, I am
looking forward to serving as
the Section’s Chair because it
will be a great pleasure. In no
other part of my professional
life have I found a group of
such intelligent but also incredibly congenial, thoughtful
lawyers, utterly respectful of each other’s views on all sub-
jects within the intellectual and moral framework of an area
of endeavor—environmental law—that I find so deeply sat-
isfying as my life’s work. The Section has given me this
great gift.

I want to acknowledge, at the outset, an immense debt
to the departing Chair, my dear friend and colleague of
many years, John Greenthal. He not only embodies, but
also epitomizes the professional and personal virtues to
which I refer. As Section Chair, John set a standard of
strong leadership in making decisions and consensus build-
ing, always with great deference to the views of others. It’s
an extraordinary leadership talent; I hope I've learned
enough from him to maintain and encourage a continua-
tion of the enormous dedication and positive tone of my
fellow officers and other Section members in this year to
come. | am lucky enough, as well, to have inherited a veri-
table “dream team” of fellow officers—any of you who
have worked on Committee or other assignments with
Ginny Robbins, Miriam Villani, Walter Mugdan or Lou
Alexander know exactly what I mean. Even the Yankees
haven’t known such depth.

n

Let me give one example of what it’s like to work with
other Section members on a project: starting about two
years ago, Gail Port (then Chair) encouraged the Executive
Committee (EC) to discuss what worked and what didn’t
work in Section activities. We were concerned about the
plateau we seemed to have reached in the 1300-1400-mem-
ber range, after a somewhat larger membership in the salad
days of environmental law, in the early-mid 1990s. The EC
discussed a full-blown retreat to look at everything about
the Section, to soul search and examine in detail the rele-
vancy of the Section’s work to its members’ needs. (I was a
proponent of this approach.) But for most, it seemed too
large (or too amorphous) a topic or project to get our arms
around. Gail suggested that we focus on the heart of Sec-
tion work—the Committee structure—because we all
agreed that while the best of the Committees do great work
that contribute to the professional dialogue about environ-
mental law issues, the Section had some inactive Commit-
tees. Gail Port wisely appointed Ginny Robbins to head the
“Committee on Committees.”
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Ginny did an incredible job of preparing a first meeting
of this Committee on the Thursday evening before the
annual meeting in January 2001. We reviewed a large num-
ber of committees and discussed those activities that sepa-
rated the great ones from the others; and we discussed
what, in the volunteer context of a Bar Association, we
could ask people to “commit” to as Committee Chairs to
ensure a minimal (and higher) degree of professional func-
tioning. This would provide prospective Committee Chairs
with a blueprint of minimal expectations that the officers
had of them. The very talented Phil Dixon agreed at that
meeting to prepare a draft of what these requirements
would look like. Several months later, parallel with the
work of this Committee, a Section By-Laws Committee was
formed to review and, as needed, to revise our Section’s by-
laws, which had not undergone revision since they were

ment of their professional development beyond what client
work can bring them. Many new Committee Chairs have
been appointed in recent months, with a special emphasis
on bringing new “blood”—whether young in age or young
in Section experience—to these positions.

“. .. Second, we need to and can increase
the size of Section membership . . .
especially, to . . . increase the diversity of
the Section . . .”

“First, | want to see the renewed
Committee structure really work, so that
many more members find enhancement of
their professional development beyond
what client work can bring them. . . .”

first adopted in 1985. Led by our dynamic, then-outgoing
Chair, Gail Port, and one of the hardest working and versa-
tile members of the Section, Lou Alexander, this Committee
prepared significantly revised by-laws designed to renew
and clarify our sense of purpose and mission. These two
committees met to consider how to dovetail their efforts at
the Section’s first retreat, in November 2001. The result was
a Committee Chair manual that all EC members have. We
even prepared a one-page summary for prospective Chairs,
which set out the bare bones of our expectations, so that
prior to a real commitment to the Section, they wouldn't
have to review the entire Manual. They could read that
one-pager and consider how to fulfill the requirements we
were now placing on Committees for the first time, or
decide the Section was asking too much of them.

We've just begun to implement this new plan, but the
real story is the tremendous teamwork and dedication—we
worked that Friday night in November 2001 until about
10:30 p.m. and all day Saturday, without any flagging of
attention or energy! The State Bar Association staff were
very impressed with the result—the Manual—but what
they don’t know is the inspiring process that led to this
product. A second Section retreat was held in March. The
outcomes of that meeting provide a platform for my areas
of focus as Chair, or, in the rhetoric of our time, my “agen-
da,” as described below.

First, I want to see the renewed Committee structure
really work, so that many more members find enhance-

Second, we need to and can increase the size of Section
membership. I want, especially, to build on John's efforts to
increase the diversity of the Section; this includes more
government and not-for-profit members, women and
minorities. The Minority Student Fellowship Committee is
making a particular effort to track the careers of past Fel-
lowship winners to determine where our efforts have paid
off with increased minority representation in the environ-
mental bar. There are several hundred members of the State
Bar Association whose membership forms indicate that
environmental law is at least some part of their law prac-
tice, but who do not belong to the Section. Since before
becoming an officer (when I co-chaired that committee),
and continuing through the present, I have worked with
our talented Membership Committee (Eric Most and Dave
Everett, Co-chairs) to increase membership; this includes

“.. . Third, terribly important though
rather more mundane than the above
Issues: we need to pay more attention to
budgeting.”

encouraging people to join, and then making them feel wel-
come and valued the moment they join the Section. That
means getting them involved in a Committee or other Sec-
tion project right away. (Quite intentionally, you see, all
these concurrent efforts are connected!) It also means that I
would like seasoned Section members to make a special
effort at Section gatherings to get to know new members,
as much as they do to catch up with old friends.

Third, terribly important though rather more mundane
than the above issues: we need to pay more attention to
budgeting. The Section has for the last few years been
spending more than it has earned in revenue, though all for
good purposes, e.g., to support the large number of govern-
ment and not-for-profit speakers at our Fall meeting last
year, and to pay for the increased number of conference

(continued on page 4)
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From the Editor

With this issue, we wel-
come Jim Periconi to the
Chairmanship. As long as I've
known Jim, he has been pas-
sionate about that which inter-
ests him and committed to
Section activities. In this, his
enthusiasms run the profes-
sional, but also the academic,
gamut, an eclecticism that
seems to find a home in the
Environmental Law Section.
More recently, he has been an
ardent proponent of expanding our scope of activities
as well as our membership. In this, Jim joins efforts by
many members of our Executive Committee to more
particularly expand involvement by existing members
rather than just expanding the membership roll. Addi-
tionally, Jim has become something of a budget hawk, a
not uncommon instinct in the present economy, but he
also is instrumental in devising creative ways of doing
more things, but more economically.

The timing of the change of Chairs has itself
changed a bit with our Section’s amended by-laws and
structural changes, so that the new officers actually take
office in June rather than in April. However, the
prospective welcome for Jim and retirement for John
Greenthal is not entirely premature. We have developed
a very close working relationship between present
Chairs and incoming Chairs, and past Chairs have
remained a supportive presence, so that the transfer of
authority is invariably seamless. Hence, if we're a bit
early, so be it; I'm sure that John is looking forward to
returning his full attention to his many other responsi-
bilities. On that note, John’s own efforts in the past year
have been extensive. He has invariably been pleasant,
unflappable and supportive yet at the same time quietly
zealous, on a personal level to all of his partners on the
Section’s Executive Committee—and he really did treat
his colleagues as partners in the Section’s activities. On
a professional level, he was always very attentive to
continuing traditional activities, yet also to moving new
initiatives forward. We’ve been going through a very
interesting period of creativity and restructuring over
the past couple of years, and that process has certainly
cohered under John's leadership. Of course, several
other people also deserve credit, but John would be the
first to say that. Jim’s column summarizes some of
these contributions and, insofar as I cannot say it better
than Jim, I won’t, but will refer readers to his column.

I'll add my own personal observations: this has
been a wonderful group of people to work with on both

a personal and on a professional level. I've always been
involved in a number of civic and professional groups
and activities, which has probably occasioned more
meetings in my life than are beneficial or enjoyable,
involving more time than my family appreciates. Nev-
ertheless, I really find myself looking forward to get-
togethers with the many people involved in the Sec-
tion’s leadership. It’s a rare thing to see creative juices,
intellectual rigor and at the same time social congeniali-
ty merge at the same time. Yet it seems to have become
a routine occurrence with the Section’s meetings. I rec-
ommend increased involvement to our readers. I espe-
cially recommend that those who have not done so, join
committees or even seek to chair committees, develop a
project, advance the project through our own processes
and if necessary nurture whatever other public and pri-
vate resources are necessary, seek the support of our
leadership, and reap the professional satisfactions. With
this pitch for increased participation by our member-
ship, I'll turn the podium, figuratively speaking, over to
Jim.

“.. . I really find myself looking forward
to get-togethers with the many people
involved in the Section’s leadership.

It's a rare thing to see creative juices,
intellectual rigor and at the same time
social congeniality merge at the same
time.”

In this issue, Angela Demerle, of Harter, Secrest &
Emery, submits an article on the New York Navigation
Law. As readers likely know, this is the New York ana-
logue of the federal CERCLA, as well as the New York
Oil Spill Law. Angela comments on a recent Court of
Appeals decision (State v. Green, 96 N.Y.2d 403), and
provides some retrospective on the vexing question of a
landowner’s liability for a third party’s discharge.
Christopher Rizzo submits an article that focuses on
New York City’s Special District system. He analyzes
this on its own merits, but also as a model of control-
ling environmental impacts, while also coordinating
aesthetics and land use, at the local level. Although
New York City, like any municipality, has its unique cir-
cumstances, and while New York City in its sheer size
and complexity may seem atypical of other municipali-
ties, nevertheless the New York City experience is
invaluable if only for trouble-shooting experience: if it

(continued on page 4)
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A Message from the Section Chair

(continued from page 2)

calls for Section business, especially for the Section Cabinet
(the officers, Section Delegate to the House of Delegates,
and Section Council member). While we need to increase
Section revenue to maintain the current level of program-
ming, we do not want to make attendance at Section pro-
grams more expensive for members. John Greenthal made
exploring new sources of revenue one of the hallmarks of
his tenure as Chair, and I will continue it. An Audit Com-
mittee of the Section Cabinet has been working very hard
of late to identify the root causes of the fiscal concerns and
made recommendations to the EC at the April 30, 2003
meeting (following the Legislative Forum and Government
Attorneys Luncheon).

I'will save for future columns discussion of other
issues of relevance to the Section: on the aspirational level,
for example, while we are a group of New York environ-
mental lawyers, we need to reach out more to our col-
leagues outside of New York and, indeed, outside of the

From the Editor

country. At the same time that the Chair of the Environ-
mental Law Section of New Jersey’s State Bar Association,
Ed McTiernan, reached out to this Section, we named a for-
mer Chair of that Section, Lisa Bromberg, a Member-at-
Large of our Executive Committee. We also intend to reach
out on international environmental law issues to enhance
the fine work of our Committee on International Environ-
mental Law.

I expect to be a very active Section Chair, so do not be
surprised if e-mails and phone calls from me or other offi-
cers arrive in your office from time to time. My door, my
phone and my e-mail will be open all the time. I've cleared
the decks for you, and I strongly encourage you to make
suggestions and observations, including critical ones, to
me. Thank you for the great privilege of being able to serve
you in this coming year.

James J. Periconi

(continued from page 3)

can happen anywhere, it has probably already hap-
pened in New York City. This comprehensive article is
well worth reading. The article was originally pub-
lished by the Fordham Environmental Law Journal. The
article also was a finalist in the Section’s environmental
law essay competition last year. Chris is the Menapace
Fellow at the Municipal Art Society in New York City.

The case summaries have been provided, as usual,
by members of the Environmental Law Society at St.
John’s Law School. Phil Weinberg has always actively

participated in shepherding this process. The Adminis-
trative Update was prepared by Peter M. Casper of
Whiteman, Osterman & Hanna.

Finally, please make plans to attend the Fall Meet-
ing at Jiminy Peak. This location has worked wonder-
fully. It is family friendly and makes for a great week-
end, in addition to a great program. Details are on pp.
28-29.

Kevin Anthony Reilly

REQUEST FOR ARTICLES

If you have written an article and would like to have it published in
The New York Environmental Lawyer please submit to:

Kevin Anthony Reilly, Esq.
Editor, The New York Environmental Lawyer
Appellate Division, 1st Dept.
27 Madison Avenue
New York, NY 10010

Articles should be submitted on a 3Y>" floppy disk, preferably in WordPerfect or Microsoft Word, along
with a printed original and biographical information, and should be spell checked and grammar checked.
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New York’s Navigation Law Gets CERCLA'd:

Trend or Misstep?
By Angela M. Demerle

Introduction

Article 12 of New York’s Navigation Law (the “Oil
Spill Law”)! was enacted in 1977 to address liability
and cleanup for oil spills on land and water in New
York State. The Oil Spill Law bears similarity to subse-
quently enacted federal and state “Superfund” statutes
by imposing strict liability on certain categories of
responsible parties, providing for cleanup financed by a
government fund, and authorizing private parties to
sue for cost recovery.

The federal Superfund statute, the Comprehensive
Environmental Response, Compensation, and Liability
Act (CERCLA)? explicitly imposes strict liability on the
current owners of property on which a release has
occurred. The owner’s control over disposal activities is
irrelevant.

Liability of the current landowner under the Oil
Spill Law, the New York Court of Appeals recently
decided in State v. Green,? should not be based on mere
ownership alone. Rather, the determining factor is
whether the landowner had knowledge of and control
over activities related to petroleum on its property. In
the same breath, however, Green set such a narrow defi-
nition of a current landowner who may not have control
over such activities as to obviate its original premise. In
other words, while mere “status” as current landowner
is not enough to declare an owner of contaminated land
liable under New York’s Oil Spill Law, it is hard to envi-
sion very many circumstances where mere ownership
wouldn't suffice.

The question explored in this article is whether the
Court of Appeals has, for all practical purposes, decid-
ed that a current landowner is by definition a “dis-
charger” under the Oil Spill Law and thus subject to
strict liability for cleanup costs on the property no mat-
ter by whom it was contaminated. This discussion can
only guess at the answer. The only true indication of the
Court’s direction lies in future litigation involving a
genuinely innocent landowner who has the backbone
(and litigation fund) to insist he is not a discharger by
virtue of mere title ownership alone. But beware—even
the most innocent of landowners may not escape the
oft-used premise raised time and again in environmen-
tal litigation that the Oil Spill Law is remedial in nature,
with a statutory purpose to clean up the environment,
and if the landowner doesn’t clean up the mess, who
will? Most courts, in the end, seem to agree.

The Landowner’s Liability Under CERCLA

CERCLA was enacted in 1980 to provide for the
cleanup of inactive hazardous waste disposal sites.
CERCLA includes in its definition of those who may be
held liable for cleanup costs, commonly referred to as
potentially responsible parties (PRPs), current owners
and operators of the facility.* While CERCLA does not
specify that it is a “strict liability” statute, a PRP will be
held liable, without fault, if its waste is found on site.5

Escape from CERCLA’s strict liability scheme is
extremely limited; only acts of God, war, and releases
caused by the acts and omissions of third parties will
suffice.6

The third defense, commonly referred to as the
“third party” or “innocent landowner” defense,
excludes from liability under CERCLA landowners who
acquire the contaminated property without having rea-
son to know that hazardous substances had been dis-
posed there. These defendants must prove in conjunc-
tion with this defense that they undertook all
appropriate inquiry into the previous ownership consis-
tent with good commercial practice,” a task easier said
than done.8

To summarize, CERCLA imposes liability on the
current owner of a contaminated facility regardless of
fault. The landowner is exempted from such liability
only by acts of God, war, or by qualifying as an “inno-
cent owner.” Accordingly, “status” is the significant
determining factor when examining the current
landowner’s liability under CERCLA. Control over the
activities that caused the contamination in the first
instance is irrelevant.

The Landowner’s Liability Under New York’s
Oil Spill Law

The Oil Spill Law was enacted to prevent the
unregulated discharge of petroleum which may result
in damage to the environment and to effect the prompt
cleanup and removal of discharges by providing for lia-
bility for damage sustained within the state as a result
of such discharges.”

The Act provides for strict liability, without regard
to fault, for any person who discharges petroleum into
the waters of the state or onto lands “from which it
might flow into said waters.”10 These responsible par-
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ties (RPs) are liable for all cleanup and removal costs
and all direct and indirect damage.1! A discharge is any
“intentional or unintentional leaking, pumping, pour-
ing, emitting, emptying or dumping of petroleum into
the waters of the state or onto the lands from which it
might flow into said waters.”12 Section 181(5) of the Act
allows for private causes of action to be brought direct-
ly against the discharger by any “injured person” for
the costs of cleanup and removal and direct and indi-
rect damages.13

Defenses under the Oil Spill Law are even more
limited than CERCLA and include only acts or omis-
sions “caused by war, sabotage, or government negli-
gence.”# Cleanup should be consistent with the
National Contingency Plan (NCP).15

CERCLA explicitly provides that a current owner of
property on which a release has occurred is liable; the
Oil Spill Law does not. Thus, New York courts have,
over the years, issued a number of opinions on the mat-
ter, culminating in 2001 with the case of State v. Green.16

Unity of Ownership: Property and Tanks

A landowner generally owns both the property and
the tanks and/or equipment from which a discharge
has occurred. In such a case, liability is clear. But is the
landowner a “discharger” under the Oil Spill Law, if,
for example, the landowner does not own the tanks or
has leased the premises to a tenant whose operations
resulted in a discharge?

The first significant case to explore the issue of frag-
mented ownership/operations was State v. Wisser Co.1”
Wisser held that a property owner whose only associa-
tion with the discharge on the property was that its ten-
ant operated leaking underground storage tanks on the
property was strictly liable under the Oil Spill Law. The
court’s opinion was premised on the property owner’s
mere ownership of the system from which a discharge
occurred. “[Navigation Law §181(1)] has been con-
strued to impose liability on, among others, the owner
of a system from which a discharge occurred. . . .”18 The
Wisser court relied on State v. New York Cent. Mut. Fire
Ins. Co.,19 where the Third Department held that a
homeowner whose residential heating oil tank dis-
charged into the environment was strictly liable under
the Oil Spill Law by virtue of ownership and control of
the heating system from which the fuel oil leaked.

Subsequent Third Department opinions grappled
with the same issue in different contexts.20 For example,
in 310 South Broadway Corp. v. McCall 2! the landlord of
a gas station applied to the New York State Department
of Environmental Conservation’s Oil Spill Compensa-
tion Fund for damage to property and loss of income
caused by its tenant’s operation of gas stations. The

Fund denied the application concluding the owners of
the real property were also the owners of the tanks and
thus were strictly liable under the Oil Spill Law and
ineligible for compensation from the Fund.

In State v. Speonk Fuel 22 the purchaser of petroleum-
contaminated property was presumed liable under the
Oil Spill Law as the owner of a system from which a
discharge had occurred. The court held that even
though the offending tanks, pipes and fixtures were
removed prior to purchase, there was no evidence the
system was not included in the purchase. The Speonk
court noted that in most cases the property owner and
system owner are one and the same.?3 But, according to
Speonk, when there is no such unity of ownership, liabil-
ity without regard to fault is properly imposed on the
system owner and not on the faultless property owner.
Speonk referenced for support of its holding an opinion
the Third Department decided the same day, State v.
Green.2*

In Green, the property owner, Lakeside, leased a
mobile home site to Vanessa Green, who used an above-
ground oil tank that she owned and maintained to heat
her home. The tank collapsed, a spill occurred, the state
cleaned it up and sued Green, Lakeside, and the com-
pany that had supplied the oil and serviced the tank.
Lakeside, the owner of the mobile home park, but not
the system from which the discharge occurred, con-
vinced the Third Department that it was not a discharg-
er because it did not own, maintain or install the tank.
In other words, its mere status as owner was not
enough to deem it a discharger.

Prior to Speonk and Green, other New York courts
weighed in on the matter with similar results. For
example, the Fourth Department decided in Drouin v.
Ridge Lumber,?> that plaintiff landowners could recover
under the Oil Spill Law from their long-term tenant on
the property. The tenant was found to be the exclusive
owner of the tanks and the court refused to hold plain-
tiffs liable as “dischargers” under the Oil Spill Law
merely by virtue of their status as landowners. Another
example is Popolizio v. City of Schenectady?6 where the
Third Department refused to impose liability on a
defendant based solely on his status as a former owner
of the property; the court wanted to see proof that the
former owner actually caused or contributed to the dis-
charge. Finally, in the same year the Third Department
decided State v. Green, the Federal District Court, South-
ern District of New York, held in Bologna v. Kerr-McGee
Corporation?’ that it could not rule without further fact
finding that a former landowner who had no involve-
ment in the delivery of petroleum to a property was
liable under the Oil Spill Law.

Thus, until the appeal of Green to the Court of
Appeals there was a comforting symmetry to the vari-
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ous opinions addressing a landowner’s liability under
the Oil Spill Law. Courts refused to be “CERCLA’d,”
understanding that the Oil Spill Law pre-dates and can-
not be presumed to operate like CERCLA. The Oil Spill
Law does not contain language stating that a current
owner of contaminated property is by definition a “dis-
charger,” liable under the Oil Spill Law. This under-
standing is not hard to come by: the definition of “dis-
charger” under the Oil Spill Law, that is, the “status”
that makes one liable under the statute, requires more
than mere title to the contaminated property; rather it
takes an “act or omission” that causes a discharge to
occur.28

Nor is it difficult to identify an “act or omission” of
an owner of a system which could result in a discharge.
Examples are lack of maintenance, failure to close the
tanks or the abandonment of tanks knowing that they
would surely deteriorate over time, et cetera. The “act or
omission” of a mere property owner with no ownership
interest in the tanks is much harder to envision.

But we must again return to the premise that the
Superfund statutes and the Oil Spill Law are remedial
statutes and are subject to liberal interpretation by the
courts to fulfill the purpose for which they were intend-
ed.?? Indeed, a close reading of Green reveals that this is
the premise used to hold Lakeside, the landowner, to be
a discharger under the Navigation Law. The Court held
Lakeside liable because it could control the activities
occurring on its property and had reason to believe
petroleum would be stored there.30 In this regard, the
Court of Appeals” opinion makes clear two things: first,
Lakeside could have done more to respond to the spill,
and second, the State should not be responsible for
cleaning up a mess on Lakeside’s property. But recall
that the contamination was from a system which Lake-
side did not own and, in reality, did not control. The
Court of Appeals, in its liberal interpretation of the
remedial statute, held the property owner liable despite
its “innocent” status precisely because it felt the
landowner was not so innocent in its response to the
spill.

The Court of Appeals did acknowledge the symme-
try of the previous line of appellate cases where mere
ownership was not considered sufficient indicia of “dis-
charger” status so as to impose liability, stating that
while

... we refuse to impose liability
based solely on ownership of contami-
nated land, we nonetheless conclude
where, as here, a landowner can control
activities occurring on its property and
has reason to believe that petroleum

products will be stored there, the
landowner is liable as a discharger for
the cleanup costs.3!

If a landowner is not liable merely because of its
“status,” what might occasion an escape from the oner-
ous confines of the statute? The Court was not that
helpful, mentioning that a “midnight dumper” or
“errant oil truck” might be situations where a landown-
er lacks control and knowledge.3? These extremely rare
occurrences mentioned by the Court of Appeals make it
almost impossible for any current owner of land where
petroleum activities are occurring or with knowledge of
past activities to escape liability under the Oil Spill Law.
Indeed, it seems for now, at least, that Green has “CER-
CLA’d” the Oil Spill Law.

But there still remains the sticky “technical” prob-
lem that the Oil Spill Law was drafted five years before
CERCLA and requires something more than status, i.e.,
an “act or omission” resulting in a discharge, to impose
liability for cleanup costs. This may come as small sol-
ace to the truly innocent landowner in the future who,
for example, purchases property with absolutely no
knowledge that there are leaking underground tanks
there, and who, absent this knowledge, cannot “con-
trol” the contamination, until, of course, it is discovered
at some subsequent point in time.

What does Green say about this owner? CERCLA at
least provides a defense if the owner can show himself
to be truly “innocent” under its stringent statutory
requirements. The Oil Spill Law has no such defense
written into its liability scheme, probably because the
legislature, when the Act was drafted in 1977, did not
foresee how broadly the courts would paint the defini-
tion of a discharger. No doubt, such a landowner may
be tempted to question its liability under Green. After
all, no knowledge and no control should give the truly
innocent landowner shelter from “discharger” status if
Green holds true to its premise.

This landowner may prevail if the litigation reaches
the Court of Appeals with the plaintiff as a private
party, for example, a neighbor seeking reimbursement
from the innocent property owner for contamination
the unknown tanks caused to the neighbor’s property.
In such a case, it’s much easier for the Court to forget
the remedial purpose of the statute and let each proper-
ty owner deal with cleaning up its own investment.33
But if such a case reaches the Court of Appeals with the
state as plaintiff, the Oil Spill Law may finally find itself
“CERCLA’d” in its most pure form: the landowner
declared liable based on status alone. Is this where we
are going? Only time will tell whether Green did indeed
“CERCLA” the Oil Spill Law.
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Endnotes because this is the Appellate Division where the State of New
York generally brings suit for reimbursement for expenses it
incurs in remediation of oil spills.
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Protecting the Environment at the Local Level:
New York City’s Special District Approach’

By Christopher Rizzo

l. Introduction

New York City’s vast land area requires special
zoning tools to preserve its unique natural environ-
ments. Urban areas, like New York City, require special
land use protections due to the scarcity of natural
resources and open space.2 With 321 square miles of
land area3 and 578 miles of coastline,* New York City
has had to develop a complicated zoning code to
address the competing needs of its populace.> It must
foster commercial and industrial development, while
preserving suburban neighborhoods and unique natu-
ral areas. New York City is world-renowned for its sky-
scrapers. In reality, the city has strikingly different com-
munities. Manhattan Community District 7, the “Upper
West Side,” has less than seven percent of its land area
vacant and only one percent of its lots are used as one-
and two-family homes.6 Conversely, Community Dis-
trict 3 on Staten Island, the “South Shore,” has almost
one quarter of its land vacant and almost half of the lots
are occupied by one- and two-family homes.” It is this
striking contrast of character that has led the city to
develop its unique Special District approach to zoning.
This article details the environmental protection aspects
of this zoning scheme and the challenges faced in recent
years.

The Special Districts are created to serve multifari-
ous community needs, from promoting business to pro-
tecting sensitive hillsides.® New York courts have recog-
nized the novelty of the approach and said “[s]pecial
district zoning . . . represents a significant departure
from traditional Euclidean zoning concepts.”® The
Court of Appeals also calls the approach “one of the
several imaginative schemes intended to encourage, or
even coerce, private developers into making the city a
more pleasant and efficient place to live and work.”10
These districts are actually overlay zones, supplement-
ing the underlying zones and in some circumstances
permitting development by special permit only.!!

Cities can fashion overlay districts to address a
wide array of community concerns and New York City
has done just that.!2 The New York Court of Appeals
has described the wide purview of Special Districts by
stating that a wide array of physical and natural charac-
teristics of neighborhoods can be considered.!3 With
over forty Special Districts, such important concerns as
business retention, housing development, scenic view,
cultural, and natural area preservation have been
addressed.!4 Despite legal challenges in the 1980s,15 the

Special District technique has repeatedly been found
legal, as long as it is applied fairly and uniformly.16

Recent opposition, rather than coming from Special
District opponents, has come from preservationists who
call New York City’s Zoning Resolution desperately
inadequate in its treatment of the city’s less dense com-
munities.l” While sprawl is the concern of suburbs and
edge cities, the same basic problems, loss of neighbor-
hood character and open space, exist in New York
City.18 Some communities can mitigate sprawl by
acquiring sensitive parcels; this is not economically fea-
sible in the high-priced New York City real estate mar-
ket.1 Critics of the Zoning Resolution also say it makes
development too unpredictable.20

“Cities can fashion overlay districts to
address a wide array of community
concerns and New York City has done
just that.”

The results of these criticisms have been a general
reevaluation of the zoning laws and a movement to
strengthen the protections of the environment con-
tained in the Special Districts.?! There is also consider-
able criticism of the enforcement of zoning laws.
Despite all these changes and continuing update of the
Zoning Resolution, a comprehensive proposal to
address these enforcement issues does not yet exist.22

This article will discuss four types of Special Dis-
tricts in New York City: the Hillside Preservation Dis-
trict, the Special Natural Area District, the Special Nat-
ural Waterfront Areas created by the city’s Compre-
hensive Waterfront Plan, and the South Richmond Spe-
cial Development District.23 Part II will analyze the
source of, and limitations on, New York City’s power to
create Special Districts to protect open space and the
environment. Part III will briefly explain how each dis-
trict works. Part IV will survey the challenges to the
Special Districts along with the city’s responses. Part V
will look at the remaining challenge of implementing
better enforcement of the district regulations.

Il. The Legality of Special Districts

Special Districts are a special urban response to the
need to preserve or enhance a community’s desirable
characteristics. Zoning laws can be created to discour-
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age “premature and unnecessary conversion of open
space land to urban uses.”?* Outside of New York City,
communities are able to dramatically increase the lot
area required for a home.2> Goals of large-lot zoning
include both open space and aesthetic preservation.26 In
the city reducing density is permitted as well, even if
the value of the property is correspondingly reduced.?”
Given this broad zoning power courts have repeatedly
upheld and enforced the Special Districts of New York
City.28

There are also constraints on the power to create
Special Districts. Under New York’s City Environmental
Quality Review (CEQR) a hard look must be given to
the potential impacts of a proposed district on the sur-
rounding community.?® For example, New York City
was able to create a Special Garment District, to pre-
serve manufacturing space for its clothing industry
only after the CEQR review showed that the character
of the neighborhood would not be harmed.30 A preser-
vation district’s formation must be accompanied by a
consideration of the socio-economic impacts, which in
this case indicated the character of the community
would actually be preserved by an overlay zone.3!

Another type of district is one that seeks to change,
rather than preserve, the character of the community,
sometimes called an incentive overlay zone.32 For exam-
ple, the Special Manhattan Bridge District, in China-
town, was created after a study found the area was
plagued by substandard housing.33 The district allows
increased density in exchange for community amenities
like senior citizen centers, day-care, low-income hous-
ing, or deteriorated housing redevelopment.3* A chal-
lenge to this district was defeated.®

While special zoning districts that protect the envi-
ronment have not been challenged in New York City,
they have been upheld when challenged in other parts
of New York State.3¢ The Town of Islip on Long Island
created an Oceanfront Dune District with the purpose
of preserving “the ecology of the dunes and grasses and
to safeguard life and property on the barrier beach
known as ‘Fire Island.””37 The court upheld the Dune
District without requiring a comprehensive study say-
ing that “judicial notice must be taken of the fragility of
the ecology of Fire Island.”38 This district is comparable
with those of New York City.3 Consider the basis for
the Special Natural Area Districts:

Special Natural Area Districts may be
mapped only in areas where outstand-
ing natural features or areas of natural
beauty are to be protected. The preser-
vation of such areas is important
because they contain areas of special
ecological significance: interesting geo-
logic formations such as rock outcrops,

... tidal wetlands . . . important plant
life . . . or because they serve as habitats
for native flora and fauna.40

Another example upheld by the courts is a natural
district in Albany created in a pine barren with “a num-
ber of distinct environmental characteristics worthy of
protecting.”4! It balances commercial development with
natural protection.#2 Other legitimate concerns include
wetland and scenic view protection.#3 In sum, courts in
New York are willing to support special environmental
districts as valid exercises of municipal police power
when they are substantiated by legitimate environmen-
tal concerns.#

A. Once a District Is Created Its Provision Must Be
Enforced

Whether created to preserve community character
or natural resources, municipalities in New York must
enforce the Special Districts they create. When New
York City attempted to allow a luxury high-rise in Chi-
natown’s Special Manhattan Bridge District, the court
admonished the city for not adequately considering the
impact of the high-rise on the community under both
the State Environmental Quality Review Act (SEQRA)
and CEQR.% This Special District had been created to
preserve the low-rise character of Chinatown while
simultaneously improving the housing stock.46 Similar-
ly, the city of Albany was required to enforce the provi-
sions of its natural area, the “Pine Bush.”4” The Court of
Appeals found that Albany should have considered the
cumulative impact that several multi-story develop-
ments would have on the district before approval .48

B. Limitations on Municipal Power to Create and
Implement Special Districts

Overlay districts have occasionally been found to
exceed permissible municipal authority.# The most
readily available basis for challenging Special Districts
is the “takings” doctrine.?0 A two-part test is applied to
a zoning technique to determine if a taking is occurring:
(1) does it substantially advance a legitimate state inter-
est and (2) does it deny an owner all economically
viable use of his land?5!

The special environmental districts discussed in this
article do advance a legitimate state interest.52 As dis-
cussed in this article, modification provisions are built
into the Special District texts to ensure that no
landowner is completely deprived of an economic
return on his land.53 These modification provisions
allow for waivers of the regulations to avoid unduly
harsh results for landowners.5*

This was not always the case with Special Districts.
In 1993, New York City attempted to preclude develop-
ment entirely with a “Special Park District,” which was
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composed of private residential property.> In Fred
French Investing Co. v. City of New York56 the city’s desig-
nation of privately owned land as open space was chal-
lenged.5” The court found that the city was attempting
to commit land for a public use without taking title to
it.58 The “City’s action, in rezoning the areas of the pri-
vate parks into public recreational areas, has totally
destroyed the economic value of such plots.”>® This case
stands as an important limit on the ability to restrict
development with Special Districts.60

Elsewhere in New York State, on Fire Island, a regu-
lation restricting waterfront development in an Ocean-
front Dune District had destroyed the value of the
plaintiff’s 6,400-square-foot parcel of land.¢! His legal
challenge was also successful.®? It is important to recog-
nize that when development is precluded on only part
of the Special District parcel, a taking has not
occurred.®® The above cases are concerned with destruc-
tion of value, not reduction.®4 Thus the Oceanfront
Dune District and Special Park District were declared
invalid.65

lll. Four Special Districts Dedicated to Natural
Resource and Open Space Preservation

A. Special Hillside Preservation District

This overlay zone covers 1,900 scenic acres in the
northern hills of Staten Island, the city’s southernmost
borough.®¢ This area of single-family homes on quarter-
and half-acre parcels presents a stark contrast to the
majestic towers of Manhattan that lie across New York
Harbor. It contains numerous steep and undeveloped
hillsides. This unique physical setting led to the cre-
ation of the Hillside District.” Its goals are to prevent
erosion, preserve aesthetic qualities, preserve outstand-
ing natural beauty, and maintain neighborhood charac-
ter.68

The basic scheme of the district is to divide the hills
into “tiers.”® Tier 1 includes slopes of less than 10 per-
cent grade.”0 Tier Il includes slopes from 10 to 24 per-

cent.”! Tier I developments are less stringent than Tier
I1.72 Tier III includes slopes of a 25 percent grade.” All
development is prohibited on Tier III slopes except by
special permit from the New York City Department of
City Planning (“City Planning”).”* For each of the tiers
there are regulations concerning tree preservation, ero-
sion control measures, maximum lot coverage, and
building height.”> The underlying zoning scheme for
the Hillside District contains none of these protective
measures.”® This scheme is distinguishable from the
steep-slope protections in the Special Natural Area Dis-
tricts (SNAD) which are discussed below.”” The Hillside
regulations only designate grades of 25 percent or more
as “steep slopes,” in contrast to the 15 percent in the
SNAD.78

The Hillside District contains a variety of zoning
classifications, including single-family homes, attached
houses, and even apartment complexes in some
places.” So long as the basic provisions of Tier I and
Tier II regulations are followed, development can pro-
ceed as-of-right after approval from the Department of
Buildings.80 Tier III regulations have the most impact on
the underlying zoning because they mandate that City
Planning approve all development on steep slopes;
there is no as-of-right development.8! The Hillside Dis-
trict also eliminates certain density bonuses that can be
granted for large-scale residential development.52

1. Strengthened Lot Controls

In addition to the above specialized regulations
relating to the tiers, the Hillside District also uses tradi-
tional lot controls, strengthened to minimize the imper-
vious surfaces.83 The chart below illustrates the theory
behind the hillside regulations: that as the grade
increases more of the land’s natural drainage and
absorption capacity must be preserved. This approach
is different from the city’s underlying zoning which
relies on minimum lot sizes, rather than lot coverage, to
control development.84

Table I85

Lot Coverage(%) Permitted as the Slope (in percent grade) Increases

NYC Zoning District R1-1, R1-2 R2 R3-1,R3-2 | R4 R5 R6, 1-2 Family Other
Tier 2:

10-14.9% slope 22.5 22.5 36 45 48.6 32.6
Tier 2:

15-19.9 20 20 32 40 43.2 28.8
Tier 2:

20-24.9 17.5 17.5 28 35 37.8 25.5
Tier 3:

“steep slope” 12.5 12.5 20 25 27 18
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As the slope of the parcel increases, the lot coverage
permitted by the dwelling unit decreases.8¢ Denser resi-
dential districts, like the R5 attached housing zone, still
have more generous lot coverage requirements than the
single family R1-1 zone.#” But if development is permit-
ted on a steep slope, the lot coverage controls become
very strict.88

2. Tierl

Subject to the special regulations of the overlay
zone, development can proceed as-of-right on property
of less than a ten percent grade.?® Existing trees must be
preserved to the “maximum extent possible.”?0 One tree
must be planted for every 1,000 square feet of the zon-
ing lot and for each 25 feet of street frontage.”! Trees
play an important role in the Hillside District, helping
to prevent erosion. Recent changes to the district have
strengthened these protections. In all construction in the
Tier I zone, fences must protect areas of “no distur-
bance,”?2 builders must submit a tree preservation plan,
and all exposed surfaces must be covered with straw,
jute matting or geotextiles.? Subdivisions must go fur-
ther, they must present a survey with their application
for a building permit, indicating the grade of the
parcels, all impervious surfaces (present and planned)
and a tree planting plan from a registered landscape
architect.”* No certificate of occupancy can be issued by
the Department of Buildings in either Tier I or I zones
unless a certificate is filed by a registered architect, sur-
veyor, or professional engineer indicating that the pro-
visions of the Special District have been complied
with.9

3. Tierll

Tier I requirements are largely mirrored in Tier I
with added protections. For example, controls on new
construction require that no construction equipment go
beyond 15 feet from the perimeter of the new build-
ing.% Vegetation must be fenced off to ensure that it is
not trampled.?” Construction vehicles can pack down
the soil around trees causing quickened death and the
loss of their erosion-preventing root system.”

Recognizing that paved surfaces increase run-off
and erosion, special controls have been created. The
area of private roads is excluded from the area of zon-
ing lots.? The slope and length of driveways and pri-
vate roads is limited.100

4. Tierlll

No as-of-right development is permitted on lots or
portions of zoning lots with a slope of 25 percent or
greater, a recent change from the previous 35 percent.101
However, building may proceed with City Planning
authorization.102 City Planning may also grant waivers
when development or enlargements are totally preclud-

ed by regulations.103 Without this clause the Hillside
District would have rendered some parcels valueless.104

B. Special Natural Area District

There are four Special Natural Area Districts
(SNAD) in New York City, existing to guide develop-
ment around natural beauty: the Riverdale section of
the Bronx (SNAD 2), the Fort Totten section of Queens
(SNAD 4), Shore Acres on Staten Island (SNAD 3), and
a large area in the Central Hills of Staten Island (SNAD
1).105

The Riverdale District encompasses once of the
least densely developed neighborhoods in New York
City, which features rock outcroppings, mature trees,
brooks, and marshes along the Hudson River.1% The
Central Hills of Staten Island are similar except that
their natural resources are far more extensive and con-
tained in several preservation areas.!0” The Shore Acres
District protects a unique spring-fed pond and its
immediate ecosystem.19 Fort Totten, in Queens, has
fewer natural features and exists mostly to preserve sce-
nic open space adjacent to Long Island Sound.1% In
addition to protecting these natural features, guiding
development to prevent erosion and preserve the ecolo-
gy of the city’s least-dense communities has protected
property values and hence the city’s tax base.!10

SNAD regulations apply broadly to developments,
site alterations, subdivisions, and public projects.!
They do not apply to existing private homes on less
than 40,000 square feet.112 This is an important exemp-
tion because the regulations impose a significant regula-
tory burden on landowners.!13 It is this exception, how-
ever, that has been criticized recently by
preservationists and may one day be eliminated.!14

When SNAD regulations do apply they eliminate
as-of-right development, requiring all significant site
alterations and new developments to acquire a special
permit from City Planning.11> This agency must consid-
er the development’s effects on natural features includ-
ing rock outcroppings, steep slopes above a 15 percent
grade, aquatic features, and botanic environments.!1¢ To
protect these districts” biodiversity, new plantings must
be chosen from a list of native vegetation included in
the Zoning Resolution.!” Other provisions of the dis-
trict limit the height of buildings and protect erratic
rock outcroppings.118

1.  How the Special Natural Area Districts Function

The most significant feature of the SNAD is that it
eliminates as-of-right development on lots with existing
residences above the 40,000-square-foot threshold, on
all new development and subdivisions.!” City Planning
is given discretion, much more than in the Hillside Dis-
trict, to consider what effect the development will have
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on the natural environment, especially the natural
drainage.120 Even “when it is not necessary for the
applicant for a development or site alteration to apply
for an authorization or special permit, the City Planning
Department shall certify to the Department of Buildings
that no authorization or special permit is required pur-
suant to this Chapter” and may require a maintenance
plan for natural features.12

This broad discretion extends to maintenance of
natural features, where City Planning can require a
maintenance plan for developments and site
alterations.122 Certain bonuses, which might have been
granted for large-scale residential developments, are
eliminated.123

The tree planting requirements are mandatory,
requiring all developments to plant one four-inch
caliper tree for every 1,000 square feet of lot area and
preservation of all six-inch caliper trees.124 These regu-
lations are not as stringent as those that apply in the
South Richmond Development District (SRDD),125 dis-
cussed below, where a tree must also be planted for
every 20 feet of street frontage and for every four park-
ing spaces.126 But the difference in the regulations can
partly be explained by their goals: the SNAD is con-
cerned with erosion and soil stability,!?” whereas the
SRDD was created to maintain the verdant suburban
atmosphere of the South Shore of Staten Island.128 In
both districts the Department of Buildings (DOB), the
agency that issues building permits, can authorize the
removal of trees that are unsafe.1?” These clauses are of
concern to community members who feel that the DOB
issues such authorizations pro forma to all applicants.130

2. Modifications for Landowners

There are two important provisions available to
permit development in sensitive areas. In the steep-
slope areas of the SNADs, City Planning can permit the
clustering of homes in the area of the lot that will least
disturb the environment.13! This is done by increasing
the density permitted in one part of the tract, leaving
the other parts as open space.!32 This means that
attached houses may be built in a single-family home
district.133 The lot area required for each unit is not
reduced, the units are just clustered in one area of the
land.13¢ Developers can escape the provisions of the
SNAD:s altogether by doubling the maximum lot
requirement, building homes on 25,000 square feet,
approximately one half acre, in an R1-1 zone.13> This
provision is used when City Planning rejects the devel-
oper’s plan and he chooses not to modify his plans to
conform with the SNAD provisions.136

C. The Waterfront

The comprehensive plan capitalizes on the
size and diversity of the City’s waterfront
to address the historic competition between

commerce and recreation for use of water-
front land 137

1. Competition for Land in Waterfront Areas

In 1982, New York City became the first municipali-
ty in the state to submit a Waterfront Revitalization
Plan pursuant to New York State’s Waterfront Revital-
ization and Coastal Resource Act!38 and the federal
Coastal Zone Management Act.13

The goals of the city’s plan are to foster a wide
array of waterfront projects including parks, open
space, natural areas protection, as well as housing and
employment opportunities.140 Pursuant to this plan the
city created three Special Waterfront Areas, which rep-
resent the last three intact waterfront ecosystems in the
city.141 While some 40 percent of the coastline consists
of public parkland,42 the city has actually lost the vast
majority of its coastal ecosystems to development.143 Of
the 224,000 acres of freshwater wetlands that originally
existed in the city, only 3,000 remain.1#* Of the 16,000
acres of tidal wetlands that existed in the unique
Jamaica Bay area of Queens, 4,000 remain.145

A dilemma developed for the city as its traditional
working waterfront declined, leaving vast stretches
derelict.46 In 1961, when the last zoning amendments
were enacted, large segments of the waterfront were
actively industrial.1#” Since then, there has been a 75
percent loss of manufacturing in the city.148 The city’s
share of New York Harbor’s cargo has dropped from 75
percent to 15 percent,'49 with New Jersey facilities now
handling the bulk of the cargo entering the harbor.150
The Comprehensive Waterfront Plan, enacted in 1992,
mandates a balance between protection of the coastal
environment and promotion of the remaining industry,
like the ports.151

Environmental and industrial demands must also
compete with renewed residential development.
Increased water quality and better sewage treatment
should generate a renewed interest in building on the
coastline.1>2 Another outgrowth of cleaner waters has
been a renewed commitment by the city to provide
public access to the waterfront, as evidenced by the
stringent requirements placed on all new developments
within the South Richmond Development District’s
waterfront.153

Overall, as-of-right development in the 300-foot
coastal zone is not affected.1>* Only when a developer
must obtain City Planning’s approval anyway, do the
considerations of the Waterfront Revitalization Plan
(WRP) become mandatory.1 The considerations that
apply to the Special Natural Waterfront Areas (SNWAs)
were recently updated and revised (from the 1992 plan)
in “The New Waterfront Revitalization Program.”156
They guide City Planning in the approval process for
uses that are not as-of-right, as well as other govern-
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mental entities.1>” Generally, they call for a balanced
approach to development, preserving industrial uses,
expanding recreation and respecting the integrity of sig-
nificant natural features.158

Following this reasoning, the WRP could be consid-
ered an overlay zone if it had been completely integrat-
ed with the Zoning Resolution. This has not occurred
and it is simply a guidance document for City Planning,
becoming a mandated consideration only when a vari-
ance or non-as-of-right process occurs.1® Only a few
concepts of the WRP are reflected in the Zoning Resolu-
tion. For example, in the 300-foot-wide “coastal zone,”
in R1-1 and R1-2 zones, density is capped at 35 percent
lot coverage and a 0.5 Floor-to-Area Ratio (FAR).160
Height is also limited to 35 feet.161 But these provisions,
which have been incorporated into the zoning resolu-
tion, have less to do with environmental conservation
than with scenic view preservation.162

2. The Three Special Natural Waterfront Areas

The general goals for these areas are to preserve as
parkland sensitive parcels and reduce run-off.163 The
three areas are the (1) Long Island Sound/ Upper East
River Area, (2) the Northwest Staten Island Area, (3)
and the Jamaica Bay area.!6* The Long Island Sound
Area includes the North Shore of Queens, several
islands east of Manhattan, and the Eastern Shore of the
Bronx.165 Like the other two areas, it is dominated by
publicly held land, low-density residential development
and some industrial pockets.166

The Staten Island Area is sometimes called the
“Harbor Herons Complex” because it is home to a sur-
prisingly large bird population.!6” This area is impor-
tant, not just as a bird sanctuary, but also because its
wetlands filter storm water.168 The decline of industrial
waterfront uses has been a boon for the migratory bird
population here.1¢® For example, Shooter’s Island,
zoned and once used for manufacturing, has recently
been acquired as a bird sanctuary by the city.170 While
the provisions of the SNWAs have not been incorporat-
ed into the Zoning Resolution, the city has been slowly
acquiring the most sensitive parcels.17!

The Jamaica Bay SNWA is the most notable of the
three areas because it is the most intact coastal ecosys-
tem of the three. The uplands surrounding it are largely
publicly owned.172 Leachate!”3 from long-closed land-
fills pollutes the water, and the John F. Kennedy (JFK)
Airport’s run-off fouls the water in the eastern bay.174
City Planning must consider, in its discretionary
approvals, the need to maintain buffers for non-point
source pollution, wetland preservation, and mitigating
the effects of the JFK Airport when discretionary zoning
requests arise.17>

D. The South Richmond Development District
(SRDD)

Of all the five boroughs of New York City, Staten
Island contains the most open space and the least-dense
housing.176 As usable land is consumed elsewhere in
the city, development pressures on the less-developed
South Shore of Staten Island increases. The goal of the
SRDD is to promote “balanced” growth, while avoiding
destruction of irreplaceable natural and recreational
resources.1”7 This overlay zone supplements the existing
zoning, eliminating as-of-right development for subdi-
visions and other development with “designated open
space,” implementing yard-size modifications, prohibit-
ing the use of non-native planting material, and guid-
ing development along the designated waterfront
esplanade.1”8

A general purpose of the SRDD, unlike the Hillside
District, is to preserve open space for aesthetic purposes
as well as to preserve natural flood drainage capacity.!”
To that end, the SRDD incorporates several unique zon-
ing tools, including designated open space and a water-
front esplanade.180 Traditional open space preservation
techniques are also incorporated, including minimum
lot sizes and minimum side, rear and front setbacks.181

1. The Waterfront Esplanade

New York City is creating a waterfront esplanade
for several miles along the Atlantic coast of Staten
Island, with a right of public access.182 City Planning
must certify a waterfront lot owner’s waterfront
esplanade plan, which will be built and maintained by
that private owner.18 If a subdivision is approved along
the waterfront but its construction is delayed, a $400
bond must be posted with the city for each 100 square
feet of esplanade required and a $200 bond for a pedes-
trian access-way to the waterfront.184

2. Open Space

Several zoning techniques are used in the SRDD to
preserve open space. Minimum setbacks are the most
basic provision, requiring a setback of 20 feet from arte-
rial roads, and 30 feet from expressways and rail-
ways.!85 In this setback, one tree must be planted for
each 400 square feet of land.186

Lot sizes and coverage are controlled by a special
sliding scale developed for the SRDD.187 These controls
preserve the aesthetic characteristics of communities by
increasing the required lot width as the height of the
home increases.18 For example, a detached home in an
R1-2 zone must have a minimum lot size of 5,700
square feet, a lot width of 40 feet, if it is two stories
tall.18? For three- and four-story homes the lot width
increases to 50 feet, and to 60 feet for a four-story
home.1%0 These sliding scales control bulk and density
in all residential zones.191
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The most unique open space preservation technique
is the Designated Open Space (DOS) network consisting
of land to be preserved in its natural state whether pub-
licly or privately held.12 Lot area in the DOS can be
used to calculate lot sizes and to meet the minimum lot
area for dwelling unit, with certain limitations for
counting driveways and parking spaces.1®3> Homeown-
ers are restricted from building on DOS areas by zoning
regulations.19* When all reasonable development is pre-
cluded this rather harsh result can be mitigated by an
exchange of other city land for that parcel.1% The
boundaries of the swaths of open space can also be
altered to permit development but never closer than 60
feet from a watercourse.1%

3. Preserving Trees

The third component of the SRDD is its tree regula-
tions, an important component of the SNAD and Hill-
side Districts as well.1%7 In the SRDD, trees are used to
screen development.198 Consider the planting require-
ments for parking areas: one tree for every four parking
spaces and a four-foot-high dense evergreen screen for
parking areas for ten or more cars.1% When a residential
area abuts a commercial or manufacturing district, a
six-foot-high evergreen buffer must be maintained by
the developer, be it a commercial or residential site.200
In general, the Department of Buildings must approve
the removal of all large trees and builders who do not
comply will lose their building permit.201 To re-obtain
it, they must post a bond to assure restoration of the
land.202

4. Topographic Alterations, Lot Size and Bulk

Even outside the DOS, topography alterations are
limited. The grade cannot be reduced by more than two
feet. This does not apply to area for foundations, drive-
ways or utilities. No buildings can exceed four stories
without a special permit from City Planning.203 Floor
area bonuses for community facilities are eliminated.
These represent just a portion of the alterations in the
underlying zoning which the SRDD effects.

IV. Challenges and Solutions to the Special
Districts’ Shortcomings

There are so many loopholes to the rules,
some are big enough to drive a bulldozer
through . . . literally.204

Inadequate protections, unclear rules, and under-
enforcement have led to considerable discontent within
the Special Districts of the Bronx, Staten Island and
Queens.2% In response to the criticisms and challenges,
the Hillside District’s landscape protections were made
more stringent.206 Changes are currently underway for
SNAD areas.?0” Finally the purposes of the three
SNWAs have been frustrated by New York City’s fail-
ure to incorporate them into the Zoning Resolution.208

A. Revising the Protections in the Hillside District

The catalyst for the revisions to the Hillside District
was a proposed development that would have resulted
in 19 townhouses per acre in excess of the underlying
and Special District-enhanced zoning.20 Community
members cried foul play and a grand jury was impan-
eled to investigate the process of obtaining a building
permit from the Department of Buildings.?10 Through
1997, the Grand Jury heard testimony from 19 witnesses
who testified about the process of obtaining building
permits in the Hillside District. 211 Even City Planning’s
own study found the rules and enforcement in the dis-
trict inadequate.?12 Ideally, the process for obtaining a
building permit should work as follows: an application
should be filed with the Department of Buildings con-
taining plans drawn up by a licensed architect.?13 For
six to eight weeks the plan should be reviewed for con-
formity with both the underlying and overlay zon-
ing.214 If the plans are in order, a building permit will
be issued.z1>

What the Grand Jury found was a very different
reality. A self-certification process allows architects to
bypass the stricter scrutiny that would normally be per-
formed by the Department of Buildings.2!6 Developers
are able to hire professionals to certify that the zoning
and hillside regulations were conformed with and DOB
inspections are not required. Thus, this process is not
properly overseen by any government officials.2” The
Grand Jury criticized the as-of-right development that
proceeds in contrast to the SNAD and SRDD.218 Anoth-
er concern was the “Expediters, “hired by developers to
steer the plan through the Department of Buildings,
tainting the process in unnamed ways.?1 In addition to
rectifying the above problems, City Planning was called
upon to create a uniform system of site inspections.?20

Outside of the self-certification issue, several impor-
tant protections have been added.??! A steep slope is
now classified as a slope of 25 percent.222 As discussed
above, if development is permitted at all, it can cover
only 12%2 percent of the 12,500-square-foot lot, main-
taining the stability of the hills.223 In the Tier I and II
areas, a 15-foot buffer zone must now be left vegetated
at the crest of a steep slope.?24 Tree preservation and
other erosion control measures were added.?2> The
exemptions granted to publicly assisted housing devel-
opments and senior citizen housing are gone as well.226

B. Changes in the Natural Area Districts

Apparently the changes to the Hillside District have
been successful because both the communities covered
by the Bronx and Central Staten Island Natural Area
Districts are eager to incorporate some of its
provisions.2?” It is notable that the changes currently
being called for largely mirror those called for, but
never implemented, in 1983.228 A 1983 City Planning
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report suggested reducing the permitted density of
development on portions of Staten Island’s SNAD by
increasing minimum lot size in the underlying zoning
scheme.??” The 1983 study also warned against the con-
tinued expansion of the large institutions, like nursing
homes, in the SNADs, still a concern today.230 A local
environmental organization, the Protectors of Pine Oak
Woods, recently succeeded in their lawsuit to require
the city to complete an Environmental Impact Assess-
ment before disposing of a 50-acre parcel of open space
for senior citizen housing.231

One of the problems is that significant tracts of pri-
vately and city-owned land remain. The above lawsuit,
and future controversies, might have been avoided if
the greater use of conservation easements occurred or
the remaining open space was transferred to the
Department of Parks. The 1983 study called for
increased use of conservation easements that restrict
development on parcels even when privately owned.232

Staten Islanders have repeatedly expressed frustra-
tion about the languid pace at which the above con-
cerns have been addressed.?3 For example, de-mapping
the un-built Richmond and Willowbrook Expressways,
a procedural item, has yet to be completed 30 years
after the proposal to construct the highway was defeat-
ed.z3* A bill to do this has recently been introduced in
the legislature but its future is far from certain.23> The
highways’ rights of way, amounting to a staggering 400
acres, would be added to New York City Department of
Parks and Recreation under the proposal. Curiously,
community districts have expressed hesitation to permit
the de-mapping, fearful that the highways might have
to be built one day to accommodate the Island’s traf-
fic.236

C. Maintaining a Balance in the Coastal Zone

The 1992 Comprehensive Waterfront Plan noted
that the “success of the plan will rest in large part on
adoption of the proposed zoning text . . . as modified
after public review and discussion.”237 Yet, the Special
Natural Waterfront Areas have not been incorporated
into the New York City Zoning Resolution.238 There are
two plausible reasons for this: 1) they need less protec-
tion from development since they consist largely of
mapped park land,?® and 2) the city recognizes that it
needs to “ensure retention of sufficient land zoned for
manufacturing to accommodate future needs.”240
Greater protections for the special waterfront areas
could preclude job creation in the future.24! These dual
goals, preservation and economic development, are
amply demonstrated in the city’s Revised Waterfront
Revitalization Plan which calls for increased commer-
cial and residential development, as well as protection
and restoration of the coastal ecosystems.242

V. Enforcement Problems

Citizens and public officials involved with the Spe-
cial Districts agree that lack of enforcement is the great-
est threat to the districts” success.243 City Planning and
the DOB rely on citizen complaints to bring attention to
violations.?* In fact the DOB considers the district regu-
lations complex and tedious to enforce.?4>

The primary cause of enforcement problems is the
lack of inspectors.24 The DOB on Staten Island, with
population of 400,000, had only five inspectors to moni-
tor the construction of 2,262 new housing units in
1999.247 To deal with this problem the DOB has resorted
to “self-certification.”248 This process allows builders
and architects to certify that their developments comply
with the district regulations, based on licensed profes-
sional inspection ensuring that the project conforms to
the law.24

Furthermore, with only five inspectors, the com-
plexity of the regulations is overwhelming. For exam-
ple, the tree-cutting regulations permit trees to be
removed in Natural Area Districts only when they are
hazardous or dying, a subjective decision that is beyond
the skill of the DOB.2%0

The DOB and City Planning once had another tool
to limit development in the SRDD, the school-seat
restriction.?51 City Planning, as set forth in the Zoning
Resolution, allowed development only if there are ade-
quate school seats to accommodate the new residents.252
A recent court ruling, Building Industry Association of
New York City, Inc. et al. v. City of New York et al.,?53 how-
ever, found that City Planning needed to release the
building permits when a new school is proposed, not
when the school seats are actually available.?5* This
means that homes can be built before the school capaci-
ty actually exists.25 The decision cleared the way for
1,300 new homes on the South Shore of Staten Island.

A possible solution to these problems is to eliminate
as-of-right development in the Hillside District and
SRDD.2% City Planning, more adept at enforcing its
own regulations than the DOB, would need to review
all significant developments.?5” The 1997 Grand Jury
Report also called for the elimination of self-certifica-
tion; a step not taken due to the lack of inspectors.2>8
Finally, some community members have called for a cit-
izen-suit provision that would help make up for the
lack of enforcement and inspection capacity within the
city government.?® This would have a significant
impact on the process since the New York State Appel-
late Division has recently found that City Planning
approvals in the SNAD are “ministerial” and thus not
subject to environmental review under the State Envi-
ronmental Quality Review Act.260
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VI. Conclusion

New York City’s public transportation system and
concentration of services make it an ideal place for high
densities. The districts discussed above have had some
measure of success in preserving critical natural fea-
tures while permitting higher densities than those
allowed in a typical suburban community.

However, the district approach leaves out natural
features found elsewhere in the city. There are wetlands
and hillsides that need to be protected outside the nar-
row confines of the districts. The district approach also
disregards two important and innovative tools of envi-
ronmental protection, large-scale clustering to preserve
open space and conservation easements. These tools
would permit the city to allow developers and institu-
tional landowners to realize the value of their land,
while protecting natural areas and open space with
greater success. With the greater use of innovative land
use protections and a renewed emphasis on enforce-
ment, the Special Districts can actually “guide develop-
ment in areas of outstanding natural beauty” while still
permitting growth.261
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community members have criticized the city’s under-enforce-
ment of the tree regulations. Id.

See Zoning Resolution, supra note 5, art. X, ch. 5, § 105-431.

Id.

Id.

Id.

See id. § 105-20.

See Mar. 20, 2000 Meeting, supra note 22.

Comprehensive Waterfront Plan, supra note 4, at 2.

See N.Y. Executive Law § 915-(1) (3) (McKinney 2001).

See N.Y. City Department of City Planning, The New Program 3

(1999) [hereinafter Waterfront Revitalization]. New York State
approved the original plan in 1982. See id. at 4.

Comprehensive Waterfront Plan, supra note 4, at i. “The plan
envisions a 21st Century Waterfront . . . including parks, open
spaces, fishing, swimming, natural areas, maritime industries,
ferries, scenic views, housing and job opportunities.” Id.

These are not “Special Districts” in the Zoning Resolution, but
are recognized by City Planning. Comprehensive Waterfront
Plan, supra note 4, at 35 (using three Special Districts: Jamaica
Bay/Rockaway Pennisula, Portions of Staten Island Coastline
and Sections of the Long Island Sound Shoreline of Queens and
the Bronx).

Waterfront Revitalization, supra note 139, at 51.

See id. at 18.

See id.

See id.

See Comprehensive Waterfront Plan, supra note 4, at i.

See id. at 145.

See id. at 85.

Id.

See id.

See id. at i.

See Comprehensive Waterfront Plan, supra note 4, at 26.

Zoning lots along Staten Island’s Atlantic shore must provide
for a waterfront esplanade with public access rights. See Zoning
Resolution, supra note 5, art. X, ch. 7, § 107-23.

Waterfront Revitalization, supra note 139, at 5. The waterfront
plan covers the following areas of the city: significant maritime
and industrial areas, significant coastal fish and wildlife habi-
tats, “Special Natural Waterfront Areas,” Staten Island Bluebelts,
Tidal and Freshwater Wetlands, Coastal Floodplains and Flood
Hazard Areas, Erosion Hazard Areas, Coastal Barrier Resources
Act Areas, steep slopes, parks and beaches, visual access . . .,
historical . . . sites . . ., special zoning districts and the area
within 300 feet of the Mean High Tide Line when these special
features aren’t present.” See generally id.

Discretionary in New York City means approvals subject to the
Uniform Land Use Review Procedure (ULURP), City Environ-
mental Quality Review (CEQR), variance proceedings, and 197-
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a plans. Each of the above must be reviewed for consistency 176. Id. at 42.
with the WRP. Waterfront Revitalization, supra note 139, at 4. 177. New York City Zoning Resolution, Article X. Ch. 7, § 107-00(a)-
156. Id. at 7-8, 16-17 (discussing why the SNWA'’s were updated and (d): The general goals of the SRDD are to “guide future develop-
what the new polices are with respect to those areas). ment . . . promote balanced land use . . . avoid destruction of
157. See Waterfront Revitalization, supra note 139, at 3. Under the irreplaceable natural and recreational resources su'ch as lakes,
Federal Coastal Zone Management Act federal actions must be, ponds, wzi;cercourszs, l.)e?aclhes ano} n}?tliraldvegetat:iorLani. --to
to the maximum extent possible, consistent with approved state prom}i)te t. e,most esira e:lse o the anl o-an thereby pro-
coastal zone programs. See U.S.C.S. 1451 et. seq. Similarly, under tect t eflty s tax revenues.” Zoning Resolution, supra note 5,
the New York State Waterfront Revitalization and Coastal art. X, ch. 7, § 107-00.
Resource Act, actions by State agencies must be consistent with 178. Id. § 107-50.
local coastal plans, like New York .Cit.y’s Comprehensive Water- 179. 1d. § 107-00.
front Plan and the Waterfront Revitalization Plan. See NY CLS
Exec. § 912 ef seq. 180. Id. §§ 107-22, 107-23.
158. The “policies”: 181. Id. §§ 107-42, 107-46, 107-662.
(1) Support and facilitate commercial and residential redevelop- 182. See generally Inbar, supra note 2 (discussing the problems inher-
ment in areas well-suited to such development. ent in requiring private landowners to create public shore-front
. . . access). This problem will be discussed more fully later in this
(2) Support water-dependent and industrial uses in New York aper
City coastal areas that are well-suited to their continued opera- paper.
tion. 183. Zoning Resolution, supra note 5, art. X, ch. 7, § 107-23.
(3) Promote use of New York City’s waterways for commercial 184. Seeid. §107-24.
and recreational boating and water-dependent transportation 185. See id. § 107-251(b).
centers. )
186. See id.
(4) Protect and restore the quality and function of ecological sys- 187 S Il Zonine Resoluti 5 X ch. 7 Tabl
tems within the New York City coastal area. . Aee generally Zoning Resolution, supra note 5, art. X, ch. 7, Table
5) Protect and i ter quality in the New York Cit '
(5) Protect and improve water quality in the New York City 188. 1d. § 107-42.
coastal area.
(6) Minimize loss of life, structures and natural resources caused 189. Zoning Resolution, supra note 5, art. X, ch. 7, Table A.
by flooding and erosion. 190. See id.
(7) Minimize environmental degradation from solid waste and 191. See generally id. §§ 107-223-107-226.
hazardous substances. 192. Id. § 107-01 (definitions for the SRDD).
8) tProvide public access to and along New York City’s coastal 193. Id. § 107-224.
waters.
. . . . 194. See generally Id. §§ 107-223-107-226.
(9) Protect scenic resources that contribute to the visual quality
of the New York City coastal area. 195. Pursuant to the New York City Zoning Resolution, the city may
h it h exchange parcels or it may modify the rules to allow some
(1.0) P?otect, preserve .and enhance resources sighificant to the encroachment on the open space. Zoning Resolution, supra note
hl'StOI‘lCal, archaeological and cultural legacy of the New York 5, art. X, ch. 7, §107-226.
City coastal area. Id.
196. See id. § 107-21.
159. Id. at 4, 8.
. . 197. Id. § 107-32.
160. See Zoning Resolution, supra note 5, art. VI, ch. 2, § 62-332.
. 198. Id. §§ 107-321-107-322.
161. Seeid. § 62-351.
199. Seeid. § 107-322.
162. Dunlap, supra note 20, at 11-1.
. 200. See id. §§ 107-481, 107-482. The rules suggest that a developer
163. Comprehensive Waterfront Plan, supra note 4, at 49. building residences near a commercial or manufacturing area is
164. Id. at 35. responsible for the buffer and vice-versa. Id.
165. Seeid. at 45. 201. Zoning Resolution, supra note 5, art. X, ch. 7, § 107-321.
166. Id. 202. See id.; see also City of New York v. Delafield 246 Corp., 662 N.Y.S.2d
167. See id. at 42. 286, 294-95 (1st Dep’t 1997) (creating restoration plan).
168. See id. 203. Zoning Resolution § 107-432.
169. Comprehensive Waterfront Plan, supra note 4, at 42. 204. Jim O'Grady, Hills, Trees, .ﬂnd Maybe a New Pu.rk, N.Y. Times, ] uly
) 18, 1999, sec. 14 at 8 (A disgruntled community leader describ-
170. See id. ing the Hillside District, which was later revised to address
171. Id. some of these concerns.)
172. Id. at 36; See also N.Y. City Department of City Planning, Water- 205. See generally supra note 22 and accompanying text.
front Revitalization Program, Coastal Zone Boundary Appendix 206. O’Grady, supra note 204, at 8.
(1997) [hereinafter Coastal Zone Boundary]. Lo .
207. Natural Area District Task Force, Minutes from Jan. 29, 2000
173. Id. Meeting.
174. See id. 208. See generally Zoning Resolution supra note 5 (which does not
8 Y & P
175. See id. at 39. include these Special Districts).
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209.
210.

211.
212.
213.

214.
215.
216.
217.
218.
219.

220.

221.
222.
223.
224.

225.

226.
227.

228.

229.
230.
231.

232.
233.

234.

235.
236.

237.
238.
239.
240.

See O’'Grady, supra note 204, at 8.

See In the Matter of a Grand Jury Investigation Into the Zoning
District Known as the Hillside Preservation District and the
New York City Department of Buildings 1 (1997).

Id.
Special Hillsides Preservation, supra note 21, at 3.

See In the Matter of a Grand Jury Investigation Into the Zoning
District Known as the Hillside Preservation District and the
New York City Department of Buildings at 2.

See id. at 6.
Id. at 3.

See id.

See id.

See id. at 3-4.

See In the Matter of a Grand Jury Investigation Into the Zoning
District Known as the Hillside Preservation District and the
New York City Department of Buildings, at 1, 5 (1997).

See id. at 6. Unfortunately, the report’s drafters failed to realize it
is the Department of Buildings that conducts site inspections.

See Special Hillside Preservation, supra note 21 at 3-4.
See Zoning Resolution, supra note 5, art. X, ch. 9, § 119-01.
See Mar. 20, 2000 Meeting, supra note 22.

See Special Hillsides Preservation, supra note 21, at 4. Recom-
mended in the Special Hillsides Preservation District Zoning
Study and implemented in the New York City Zoning Resolu-
tion § 119-02. See generally id.; Zoning Resolution, supra note 5,
art. XI, ch. 9 § 119-02.

See, e.g., § 119-216 (requiring larger trees be planted to replace
those removed); see also § 119-22 (requiring a drainage plan for
all development in Tier II).

See id. § 119-211.

See generally Mar. 20, 2000 Meeting, supra note 22 (discussing
implementation of Special Natural District Areas zoning provi-
sions).

New York City Department of City Planning, The Staten Island
Greenbelt 66 (1983) [hereinafter Staten Island Greenbelt].

Id.
See id. at IV-16; Staten Island Greenbelt, supra note 228 at 80.

See Protectors of Pine Oak Woods Inc. et al. v. Giuliani, Index No.
12508/99 (Sup. Ct. Richmond Cty. 2002).

See Staten Island Greenbelt, supra note 230 at 80.

See generally Natural District Area Task Force, Minutes from Feb-
ruary 5, 2000 Meeting [hereinafter Feb. 5, 2000 Meeting].

This issue was raised by a community member at the Mar. 20,
2000 Task Force meeting. Removing the Expressway from city
maps would mean the project was formally negated.

A.2211 and S.1432, 2003 (N.Y. 2003).

Press Release, Staten Island Community Board 2 (with CB1 and
CB3), All Staten Island Community Boards Want Traffic to Move
(Feb. 3, 2003).

See Comprehensive Waterfront Plan, supra note 4, at 185.
See generally Zoning Resolution, supra note 5.
See id. at 36.

See id. at vi.

241. Seeid.
242. See Waterfront Revitalization, supra note 139, at 11, 16.

243. See Interview with George Bramwell, Chair of the Task Forces
for the Hillside Preservation and Special Natural Area Districts
on Staten Island, Conducted at New York City Councilman
Jerome O’Donovan’s Office, in St. George, Staten Island (April
13, 2000); see also Doug Brooks Interview, supra note 81; Inter-
view with Terrence Lin, New York City Department of Build-
ings, in Staten Island, N.Y. (April 28, 2000) [hereinafter Terrence
Lin Interview] (on file with Author).

244. See Interview with Doug Brooks, supra note 81.
245. See Interview with Terrence Lin, supra note 243.
246. Id.

247. 1Id.; See also Karen O’Shea, Gentlemen, Start Your Bulldozers: Green
Light for 1,300 Homes, Staten Island Advance, May 1, 2000 at 1.

248. Interview with Terrence Lin, supra note 243.

249. See In the Matter of a Grand Jury Investigation Into the Zoning
District Known as the Hillside Preservation District and the
New York City Department of Buildings at 3. Compounding the
problem is that there is no review process for the self-certifica-
tions. See id. at 4. Terrence Lin at the DOB says, however, that 20
percent are audited, randomly. See Interview with Terrence Lin,
supra note 243.

250. Id.; see also Feb. 5, 2000 Meeting, supra note 233, at 2.

251. Id.

252. See Zoning Resolution, supra note 5, art. X, ch. 7, § 107-123.
253. Seeid. at Al.

254. Building Association of New York City, Inc. v. City of New York,
23290/98 (Sup. Ct. of NY Cty. 1999); see also O’Shea, supra note
247, at A1, A4.

255. Id. at A4.

256. In the Matter of a Grand Jury Investigation Into the Zoning Dis-
trict Known as the Hillside Preservation District and the New
York City Department of Buildings at 7.

257. See id.

258. See In the Matter of a Grand Jury Investigation Into the Zoning
District Known as the Hillside Preservation District and the
New York City Department of Buildings; See also Interview with
Terrence Lin, supra note 243.

259. See Mar. 20, 2000 Meeting, supra note 22.

260. See Lighthouse Hill Civic Association v. City of New York, 712
N.Y.S.2d 558 (App. Div. 2000). Governmental actions deemed
“ministerial” are not subject to review under the State Environ-
mental Quality Review Act. See N.Y. E.C.L. § 8-0103 (McKinney
2002).

261. See Zoning Resolution, supra note 5, art. X, ch. 5, § 105-00.

Christopher Rizzo, Esq. is the Menapace Fellow at
the Municipal Art Society. The Municipal Art Society
(www.mas.org) is a private, non-profit membership
organization, founded in 1893, whose mission is to
promote a more livable city. The MAS advocates for
excellence in urban planning, contemporary architec-
ture, historic preservation and public art.
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Administrative Decisions

Update

Prepared by Peter M. Casper

CASE: In re the application of Waste Management of
New York, LLC for permits to construct and operate a
solid waste management facility, the Towpath Environ-
mental and Recycling Center, in the Town of Albion,
Orleans County.

AUTHORITIES: ECL Article 27 (Solid Waste)

ECL Article 19
(Air Pollution Control)

ECL Article 15 (Water Resources)

ECL Article 8
(Environmental Quality Review)

6 N.Y.C.R.R. Part 360 (Solid Waste)
6 N.Y.C.R.R. Part 617 (SEQR)

DECISION: On February 10, 2003, the New York State
Department of Environmental Conservation (DEC)
Commissioner Erin Crotty (the “Commissioner”) adopt-
ed the conclusions of the Administrative Law Judge’s
(AL])’s) report with regard to hydrogeology and noise.
The Commissioner also determined that the require-
ments of the State Environmental Quality Review Act
(SEQRA) were satisfied and that the proposed project
complied with all applicable laws and regulations. As
such, she directed DEC staff to issue the requisite per-
mits to construct and operate the Towpath Landfill.

A. Facts

Waste Management of New York, LLC (WMNY or
the “Applicant”) seeks to expand the closed Orleans
Sanitary Landfill (Landfill) in the Town of Albion. In
addition to the Landfill, the facility would include
administration and maintenance buildings, scale house,
leachate storage tanks, surface water collection and
storm water management facilities, and a recycling cen-
ter for drop-off and separation of recyclables.

The Landfill would be constructed on a 204-acre
parcel and has a design capacity to accept approximate-
ly 1,800 tons of solid waste per day. It is estimated that
there exists sufficient capacity to accept solid waste at
the Landfill for 16 years. At full capacity, the landfill

would be approximately 200 feet above the surround-
ing ground level and approximately 90 feet higher than
the existing closed Orleans landfill.

To construct and operate the Landfill the Applicant
sought various permits from the DEC, including a Part
360 permit, a dam safety permit (for construction of a
sedimentation basin), an air control permit (landfill
gases), and a water quality certificate. The Applicant
also sought two variances from Part 360 regulations.
One variance would be from the requirements of 6
N.Y.C.R.R. § 360-2.7(b)(9)(iv), which states that sepa-
rately functioning subcells be maintained so that a non-
functioning subcell can be made inoperable to allow for
investigation and remediation while another subcell
continues to receive solid waste. The Applicant intends
to operate the first subcell of the landfill before the sec-
ond is constructed. The Applicant proposes to divert
inbound solid waste to another facility should the first
subcell become inoperable.

The second variance is from the requirements of 6
N.Y.C.R.R. § 360-2.12(a)(1)(v) and (vi) which requires
that unconsolidated deposits underlying the landfill be
20 feet or greater in thickness as measured from the
base of the constructed liner. The Applicant intends to
provide a subgrade of approximately 10 feet thick
which exhibits performance characteristics at least as
equivalent to the required 20-foot layer. To justify this
variance the Applicant argued that the additional 10
feet of soil would unduly increase construction costs
and raise the liner elevation, which would unnecessari-
ly reduce the overall capacity of the Landfill.

The DEC designated itself lead agency under
SEQRA and determined that the Landfill project was a
Type I action and issued a Positive Declaration. In
response the Applicant prepared a Draft Environmental
Impact Statement (DEIS), which DEC accepted for
review on March 24, 1999.

B. Discussion

During the legislative public hearing the DEC
received oral and written comments which were over-
whelmingly negative about the project and its impacts
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on the surrounding community, citing among other
things, negative impacts on the environment and
tourism along the Erie Canal. A few letters were
received which supported the project citing to the
Applicant’s future role in cleaning up the existing
Orleans Land(fill, provided the project was approved.

Several organizations, municipalities and individu-
als sought full-party status at the issues conference.
Ultimately the AL] decided that the Towns of Albion
and Murray (the “Towns”) and the citizen’s group Stop
Polluting Orleans County (SPOC) raised substantive
and significant issues and were given full-party status.
The three issues identified were as follows: (1) whether
the Applicant was suitably fit to receive the permits
requested by DEC; (2) anticipated noise impacts from
the Land(fill operations; and (3) the reliability of the
hydrogeologic investigation conducted by the Appli-
cant. Appeals on the ALJ’s rulings were made to former
Commissioner John P. Cahill.

In an Interim Decision, former Commissioner Cahill
determined that the first issue with respect to the Appli-
cant’s suitability did not require further consideration
and since this was the only issue raised by SPOC, he
rescinded their party status. Mr. Cahill agreed with the
AL]J that the hydrogeologic issue and noise issue should
be adjudicated. However, prior to the adjudication
hearing the Applicant, DEC and the Towns reached an
agreement resolving the noise issue, eliminating the
need for its adjudication. The agreement requires,
among other things, that the Applicant amend its oper-
ations and maintenance manual, and DEC amend its
draft permits, to help ensure that future noise levels
from the site will remain at acceptable levels.

Hydrogeology Issues

The Applicant and DEC argued that the application
should be approved because the hydrogeologic investi-
gation confirms that groundwater monitoring and
remediation can be conducted at the site, despite its
proximity to the old Orleans landfill and McKenna
landfill. They argue that the computerized groundwater
flow model used was appropriate and confirmed the
conceptual model developed by the Applicant’s con-
sultants. They further argued that the Landfill site is not
in an area where bedrock would be subject to rapid or
unpredictable groundwater flows (which could pose
certain environmental problems) and that the proposed
monitoring well array is adequate to detect leachate
releases.

The Towns argued that the application should be
denied because the Applicant failed to demonstrate
compliance with key provisions in Part 360 concerning
groundwater monitoring. For example, 6 N.Y.C.R.R. §
360-2.12(c)(5) provides that new landfills must not be
located in areas where environmental monitoring and
site remediation cannot be conducted. Identification of
monitoring areas must also be based upon several fac-
tors including: ability to detect and characterize
groundwater and surface water flow to locate up-gradi-
ent and down-gradient directions; ability to place envi-
ronmental monitoring points which will detect releases
from the landfill; ability to characterize and define a
release from the landfill and determine what corrective
actions may be necessary; and the ability to carry out
those corrective actions.

The Towns, in part, are concerned that the monitor-
ing well spacing is inadequate to detect and monitor
leachate release before they move off-site. The Towns
argued that the Applicant would not be able to differen-
tiate leachate impacts from the proposed landfill from
those associated with the closed Orleans and McKenna
landfills. They were also concerned about the underly-
ing bedrock of the site and argued that the Applicant
failed to show that the bedrock is not subject to rapid or
unpredictable groundwater flow.

The AL]J ruled and the Commissioner concurred in
her decision that the Applicant’s experts and DEC staff
adequately demonstrated that the Landfill site is indeed
independently monitorable and as such is not inconsis-
tent with section 360-2.12(c)(5), despite contrary testi-
mony from the Towns’ two experts. The AL]J attributed
the ability to monitor the Landfill to several important
factors, including the design of the landfill, existing
knowledge of groundwater flow directions, and the
placement of monitoring wells.

C. Conclusion

Based upon the foregoing determination, the Com-
missioner directed DEC staff to issue the requisite per-
mits subject to one non-substantive change to one spe-
cial permit condition, which requires the Applicant to
hire a third-party environmental firm to conduct moni-
toring at the site.

Peter M. Casper, Esq. is a second-year associate in
the Environmental Practice Group of Whiteman,
Osterman & Hanna in Albany, New York.
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Recent Decisions

in

Environmental Law

Student Editor: Wesley O'Brien

Prepared by students from the Environmental Law Society of St. John’s University School of Law

Patricia Bragg v. West Virginia Coal Association,
248 F.3d 275 (4th Cir. 2001)

Facts: This action was brought under the auspices of
the Surface Mining Control and Reclamation Act
(SMCRA),! alleging that the Director of the West Virginia
Division of Environmental Protection violated his non-
discretionary duties under both SMCRA and the state
regulatory scheme, by issuing surface mining permits for
mountaintop-removal coal mining.2 The complaint
alleges that permits were issued without the requisite
findings, which included the maintenance of a 100-foot
buffer zone around any perennial and intermittent
streams and any mining activities.? The plaintiffs prima-
rily sought an injunction preventing the issuance of any
further mountaintop-removal mining permits.

The practice of mountaintop-removal for coal extrac-
tion involves the actual removal of the rock comprising
the mountaintop, placing it in the adjacent valley, and
then extracting the exposed coal. Once the rock is broken
up, it “swells” as much as 25 percent its original volume,
and thus cannot all fit back where it came from original-
ly. The excess rock, or “overburden,” is left in the valley,
and thus changes the environment. This practice buries
many intermittent and perennial streams, along with the
associated drainage areas.* This leads to great changes in
the land, more frequent flooding, pollution in streams
and rivers, as well as disrupting the wildlife.>

In July 1998, Patricia Bragg, eight other citizens of
West Virginia, and the West Virginia Highlands Conser-
vancy commenced this action in the United States Dis-
trict Court for Southern District of West Virginia against
the United States Army Corps of Engineers and the
Director of the West Virginia Division of Environmental
Protection.t The District Court issued an injunction,”
which was stayed pending this appeal, as well as a con-
sent decree approving settlement of several other
claims.8

Issues: Whether the Federal District Court may
enjoin the West Virginia State Director of Environmental
Conservation from issuing permits under the SMCRA,
without violating the Eleventh Amendment state immu-

nity doctrine and in the alternative, whether or not West
Virginia waived Eleventh Amendment protection. Fur-
ther, whether the court had subject matter jurisdiction to
enter a consent decree concerning negotiated settlements
between the parties on other issues pertaining to this
matter.

Analysis: The issue of whether the Eleventh Amend-
ment protected the Director of the West Virginia Division
of Environmental Protection ultimately revolved around
the source of the controlling legislation. While it was true
the SMCRA is a federal piece of legislation, the Director
did not derive his powers from this legislation. Rather,
the SMCRA was the controlling legislation until West
Virginia passed its own version approved by the Secre-
tary of the Interior. Thus, the SMCRA acted as a blue-
print, but then dropped out as effective law.? West Vir-
ginia law exclusively regulates coal mining in the state
and the Director was acting under state law in his official
capacity, so he was immune from suit in federal court
under the Eleventh Amendment.

In the alternative, the plaintiffs contended West Vir-
ginia waived its Eleventh Amendment protection by sub-
mitting to federal jurisdiction under the SMCRA. How-
ever, here as well, the SMCRA was the controlling
legislation until the state produced its own version. Once
the state enacted its own version, the federal government
dropped out of the regulation of coal mining, allowing
the state to hold exclusive power over all regulation of
coal mining in the state. There is no shared regulation,
and as such, the Director is not operating under any fed-
eral law, strictly state law. In this situation, West Virginia
did not waive its Eleventh Amendment protection by
submitting to federal regulation.10 As a result, the case
was remanded, with directions to dismiss the unsettled
claims, although the case may be pursued in West Vir-
ginia State Court.

Finally, the parties entered into a settlement agree-
ment on several issues and submitted it to the District
Court for approval through a consent decree. Even
though the coal companies later challenged the validity
of the decree and settlements, the District Court was well
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within its power to issue such a consent decree. The real
question here was subject matter jurisdiction over the
case, which the District Court clearly had in this matter.
Even though the Director ultimately was immune from
the injunction under the Eleventh Amendment, in regard
to the settlements, the Director waived such immunity
by having entered into a settlement. The Director chose
not to invoke this defense in the settled matters, and it is
now too late to do so.1! Accordingly, the consent decree
entered by the Federal District Court was affirmed.

William A. Makin ‘03

Endnotes

1. Surface Mining Control and Reclamation Act, 30 U.S.C. § 1201
(2003).

Bragg v. West Virginia Coal Ass'n, 248 E.3d 275, 285 (4th Cir. 2001).
Id. at 286-87.

Id. at 286.

Id. at 286-7.

Id.

Bragg v. Robertson, 190 ER.D. 194, 196 (5.D.W.Va. 1999).

248 F.3d at 288.

Id. at 289-90.

Id. at 293.

Id. at 299-300.
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Catskill Mountains Chapter of Trout Unlimited,
Inc. v. City of New York, 207 F. Supp. 2d 3
(N.D.N.Y. 2002)

Facts: Plaintiffs sued the City of New York and its
Department of Environmental Protection in a citizen’s
suit under the Clean Water Act! seeking to enjoin defen-
dants from polluting a world-class trout creek with con-
taminated water. Defendants contended that the pollu-
tion resulted from compliance with New York State
regulations requiring Defendants to release enough
water into the creek to maintain a minimum water flow.
Accordingly, Defendants impleaded third-party defen-
dants, the state of New York, the New York State Depart-
ment of Environmental Conservation and its Commis-
sioner seeking contribution and indemnification for any
civil penalties which might be imposed, as well as a dec-
laration that the Clean Water Act preempted the state
release requirements. Plaintiffs moved to strike this
third-party complaint.

Issue: Whether the New York State release require-
ments were preempted by the federal Clean Water Act
and the Supremacy Clause.

Analysis: The court first addressed Defendants’ con-
tention that since state regulations required the release of
water into the creek, the state should be liable for some

or all of the penalties imposed. The court pointed out
that the citizen suit provisions of the Clean Water Act
did not abrogate state sovereign immunity.2 Therefore,
since the state defendants could not be held liable under
the Clean Water Act for monetary damages, the court
held that Defendants did not have a viable claim for
indemnification and contribution under the Clean Water
Act. Consequently, the court granted Plaintiffs” motion to
strike the third-party claims for indemnification and con-
tribution.

The court next considered Defendants’ claim that
state release requirements were preempted by the Clean
Water Act and the Supremacy Clause. According to the
court, compliance with state release requirements was
irrelevant to the issue of liability. While such compliance
could be relevant in determining what penalties should
be imposed, any such penalties were not “dependent on,
or derivative of, the Plaintiffs [sic] action against the []
Defendants.”3 Since any declaratory relief regarding pre-
emption was relevant only to the state law claims the
state asserted in its answer to the third-party complaint,
such relief was not appropriate. Therefore, the court
granted Plaintiffs’ motion to strike the third-party com-
plaint’s claim for declaratory relief.

Robert Scott Gonzales '03

Endnotes
1. 33 U.S.C.§1365 (2003).
2. See Burnette v. Carothers, 192 E3d. 52 (2d Cir. 1999).

3. Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of New
York, 207 F. Supp. 2d 3, 6 (N.D.N.Y. 2002).

* ok X

General Electric Co. v. Environmental Protection
Agency, 290 F.3d 377 (D.C. Cir. 2002)

Facts: Unless the United States Environmental Pro-
tection Agency (EPA) determines that no “unreasonable
risk of injury to health or the environment”! will result,
the manufacture, process, distribution, and unenclosed
use of polychlorinated biphenyls (PCBs) is prohibited
under the Toxic Substances Control Act (TSCA).2 Generic
methods for sampling, cleaning up or disposing of PCB
remediation waste and for the sampling or disposing of
PCB bulk product waste are prescribed under 40 C.ER.
sections 761.61 and 761.62 respectively; the use of alter-
native cleanup and disposal methods are permitted upon
application to the EPA under sections 761.61(c) and
761.62(c) provided the proposed alternative will “not
pose an unreasonable risk of injury to health or the envi-
ronment.”3 Neither section 761.61 nor section 761.62,
however, provide any guidance as to how an applicant is
to conduct the necessary risk assessment of a proposed
alternative.

NYSBA The New York Environmental Lawyer | Spring 2003 | Vol. 23 | No. 2 25



The EPA issued the PCB Risk Assessment Review
Guidance Document (“Guidance Document”), which
governs applications made under sections 761.61(c) and
761.62(c), and provides, inter alia, two approaches to risk
assessment. An applicant may either calculate cancer and
non-cancer risks individually, with a cancer potency fac-
tor already recognized by the EPA ranging from .04 to 2.0
(mg/kg/day)-1 depending upon the exposure pathway
and upon the composition of the PCB mixture, or collec-
tively, using a total toxicity factor of 4.0 (mg/kg/day)-1.4
The collective calculation “reduce[s] the time and
expense associated with the risk assessment [since the
EPA] is willing “to accept [the total toxicity factor] . . .
without requiring further justification.””>

The General Electric Company (GE) petitioned the
United States Court of Appeals for the District of Colum-
bia Circuit for review of the Guidance Document. GE
claimed, inter alia, that the Guidance Document was a
legislative rule within the meaning of the TSCA,¢ and
that it was promulgated by the EPA without following
the procedures required by the TSCA and the Adminis-
trative Procedures Act (APA).”

Issue: Whether the Guidance Document is a legisla-
tive rule within the meaning of the TSCA such that the
manner of its promulgation is subject to judicial review.

Analysis: The United States Court of Appeals for the
District of Columbia Circuit held that because the Guid-
ance Document appeared on its face to create binding
legal obligations, it was a legislative rule within the lan-
guage of the TSCA.

Under the TSCA, “[n]ot later than 60 days after the
date of the promulgation of a rule under section . . .
2605(e) . . . of this title, . . . any person may file a petition
for judicial review of such rule with the United States
Court of Appeal [sic] for the District of Columbia Cir-
cuit.”8 To determine whether the Guidance Document
was a legislative rule, the court considered whether it
purported to change substantive policy by imposing fur-
ther obligations that bound affected parties with the
force of law. The court noted that “[i]f a document
expresses a change in substantive law or policy (that is
not an interpretation) which the agency intends to make
binding, or administers with binding effect, the agency
may not rely upon the statutory exemption for policy
statements, but must observe the APA’s legislative rule-
making procedures.” If “affected parties are reasonably
led to believe that [the] failure to conform [with the lan-
guage] will bring adverse consequences, such as [the]
denial of an application,”10 the document will have prac-
tical binding effect.

The court found that although the EPA had previ-
ously used the toxicity factor of 4.0 (mg/kg/day)-1 in
generic PCB cleanup standards, further legal obligations
were imposed on affected parties because the Guidance

Document unequivocally stated that applicants must use
this toxicity factor in calculating the risk from both can-
cer and non-cancer endpoints. Additionally, although the
Guidance Document included a provision which permit-
ted the use of nonstandard methods for estimating risks
on a case-by-case review, the court concluded that the
overall binding effect the Guidance Document had on
general applicants was not altered. Furthermore, it
appeared to the court from the language of the Guidance
Document that the EPA was not willing to accept appli-
cations utilizing risk assessment techniques other than
the two prescribed.

The United States Court of Appeals for the District
of Columbia Circuit held, as a matter of law, that the
Guidance Document was a legislative rule under the
TSCA because on its face it purports to bind both appli-
cants and the EPA with the force of law; therefore, the
manner of its promulgation was subject to judicial
review. The EPA conceded that it failed to meet the pro-
cedural requirements of the TSCA and the APA because
it failed to publish notice of the proposed rulemaking,
give interested parties an opportunity to comment, or
hold an informal hearing on the issues. As a result, the
court ordered that the Guidance Document be vacated
since it was a legislative rule promulgated by the EPA
without following the procedures required by the TSCA
and the APA.

Wesley O’Brien, ‘05

Endnotes

1.  15U.S.C. § 2605(e)(2), (3) (2003).

2 Toxic Substances Control Act, 15 U.S.C. §§ 2601-2629 (2003).
3. 40 C.ER. §§ 761.61, 762.62 (2003).
4

General Electric Co. v. Envtl. Prot. Agency, 290 F.3d 377, 379 (D.C.
Cir. 2002).

Id.

15 U.S.C. § 2618(a)(1)(A) (2003).

Administrative Procedures Act, 5 U.S.C. §§ 551-559 (2003).
15 U.S.C. § 2618(a)(1)(A) (2003).

Envtl. Prot. Agency, 290 E.3d 382-383 (quoting Robert A. Anthony,
Interpretive Rules, Policy Statements, Guidances, Materials, and the
Like—Should Federal Agents Use Them to Bind the Public?, 41 Duke
L.J. at 1328-29 (1992)).

10.  Id. at 383.

o ® N G

League of Wilderness Defenders—Blue Moun-
tains Biodiversity Project v. Zielinski, 187 F. Supp.
2d 1263 (D.Or. 2002)

Facts: Pursuant to the Timber Basin Wildfire Rehabil-
itation and Timber Salvage Plan (Plan), the Bureau of
Land Management for Washington and Oregon (BLM)
contracted with a commercial logger for the logging of
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land affected by the wildfires of 2001. The Plan called for
“cutting 4.4 million board feet of burned trees and 2.5
million board feet of unburned trees from over 900
acres.”! Prior to implementation, the BLM released an
Environmental Assessment (EA) for the Plan, and issued
a Finding of No Significant Impact (FONSI).

Plaintiff environmental activists, after having been
denied a Protest seeking a stay of the Plan and amend-
ment of the FONSI “so as to ensure compliance with the
National Environmental Policy Act”2 and rebuffed in
their effort to obtain a temporary restraining order, were
instead granted a hearing for their preliminary injunc-
tion motion. Ultimately, this motion was granted in part
and denied in part, as the court halted further logging,
but allowed the removal of timber which had already
been cut.

Issue: Whether the plaintiffs “established the exis-
tence of serious questions going to the merits of whether
the BLM complied with NEPA”3 and had a fair chance of
success on the merits, and whether the “balance of hard-
ships tip[ped] in the plaintiffs’ favor.”*

Analysis: The serious questions raised by the plain-
tiffs and acknowledged by the court pertain to four
areas. The first is the “adequacy of the EA’s considera-
tion of opposing scientific evidence.”> The plaintiffs con-
vinced the court that the BLM’s EA failed to address dif-
ferences between its own view of impacts likely to result
from implementation of the Plan, and the view of the
wider scientific community. The court found that the
inclusion of scientific references in the court-ordered
Administrative Record (AR) filed by the BLM failed to
provide the “public information . . . of ‘high quality’”®
that is so essential to the implementation of NEPA. The
court held that the plaintiffs raised serious questions as
to the adequacy of the manner in which the BLM
addressed opposing viewpoints.

Secondly, the plaintiffs succeeded in raising serious
questions as to whether the BLM should have prepared a
detailed Environmental Impact Statement (EIS). The
court determined that the BLM’s primary reliance in its
EA on a 1975 study analyzing snow cover failed to satis-
fy its duty under NEPA to evaluate the effects and risks
inherent in implementing the Plan, presenting a serious
question as to the necessity of an EIS.

Thirdly, the plaintiffs raised additional serious ques-
tions regarding “the adequacy of the consideration of
cumulative impacts”7 in the BLM’s EA. These “[c]Jumula-
tive impacts may result from ‘individually minor but col-
lectively significant actions taking place over a period of
time.””8 The court agreed with the plaintiffs” assertion
that serious questions existed as to whether the EA ade-

quately addressed any applicable activities resulting in a
potentially cumulative impact, such as fire-fighting.

Lastly, the court acknowledged that the plaintiffs
raised serious questions as to whether the BLM’s EA
“adequately provided the public with a restoration alter-
native.” Although the AR revealed that the BLM initial-
ly considered a “‘rehabilitation-only” alternative”10
which was ultimately dismissed as ““inconsistent’” with
the applicable Resource Management Plan”!! calling for
commercial logging in the area, the BLM failed to dispel
the plaintiffs” serious questions on the issue. Ultimately,
the court found “a serious question as to whether the
BLM’s failure to include a restoration-only alternative
thwarted NEPA’s two primary goals: insuring the agency
has fully contemplated the environmental effects of its
action; and insuring the public has sufficient information
to challenge the agency.”12

Finally, the court determined that the balance of
hardships tipped in the plaintiffs” favor in granting the
partial preliminary injunction. In analyzing the hard-
ships, the court adhered to Supreme Court precedent in
assuming that “the kind of potential environmental
injury” in question “can seldom be adequately remedied
by money damages and is often permanent or irrepara-
ble.”13 Because much of the logging had already taken
place, the court allowed removal of any timber already
cut, but did grant the partial injunction halting any fur-
ther cutting, pending resolution of the serious questions
raised by the plaintiffs.

Matthew Heinz ‘03

Endnotes

1. League of Wilderness Defenders—Blue Mountains Biodiversity Project
v. Zielinski, 187 F. Supp. 2d 1263, 1266 (D.Or. 2002).

2. Id

3. Id

4. Id. at1272.

5. Id. at 1270.

6.  Id. (quoting Idaho Sporting Congress v. Thomas, 137 E.3d 1146, 1151

(9th Cir. 1998)).

7. League of Wilderness Defenders—Blue Mountains Biodiversity Project,
187 F. Supp. 2d at 1270.

8. Id.at 1271 (quoting 40 C.ER. § 1508.7 (2003)).

9. League of Wilderness Defenders—Blue Mountains Biodiversity Project,
187 F. Supp. 2d at 1272.

10.  Id.
1. Id.
12.  Id. (citing Idaho Sporting Congress, 137 E.3d at 1151).

13.  League of Wilderness Defenders—Blue Mountains Biodiversity Project,
187 F. Supp. 2d at 1272 (citing Amoco Production Co. v. Village of

Gambell, 480 U.S. 531, 545 (1987)).
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Environmental Law
Section News

Recipients of Environmental Law Minority
Fellowships Named

Three law students were awarded Minority Fellow-
ships in Environmental Law at the January 2003
NYSBA Environmental Law Section meeting. The fel-
lowship recipients include:

* Jessica Ortiz, who is a first-year law student at
the University at Buffalo Law School and a mem-
ber of the Latin-American Law Student Associa-
tion, Puerto Rican Bar Association and Black Law
Student Association. Ms. Ortiz is a graduate of
Syracuse University (Crouse-Hinds School of
Management) where she received a Bachelor of
Science in Management Information Systems and
a Bachelor of Science in Managerial Law and
Public Policy. She has also worked as a Senior
Technology Security Associate at Pricewater-
houseCoopers, LLP.

e Cindy Pean, who is a first-year student at Ford-
ham University School of Law. Ms. Pean received
a Bachelor of Arts from Barnard College of
Columbia University, with a double major in psy-
chology and political science. She was a corporate
legal assistant at a major New York City law firm
working on environmental due diligence issues.

e Andre Shiromani, who is a second-year law stu-
dent at Tulane University and a member of the
school’s Public Interest Law Foundation, Human
Rights Law Society, and Environmental Law Soci-
ety. Mr. Shiromani received a Bachelor of Arts
from the University of Georgia and worked as a
legal intern at the Los Alamos Study Group in
Santa Fe, New Mexico.

The Minority Fellowship Program was established
in 1992 as a joint project of the environmental law com-
mittees of the New York State Bar Association and the
Association of the Bar of the City of New York. The Pro-
gram seeks to provide opportunities to minority law
students in the environmental legal field. Past fellow-

ship recipients have worked at the Region II Office of
the U.S. Environmental Protection Agency, the New
York State Department of Environmental Conservation,
the New York State Department of Law, and such envi-
ronmental organizations as Environmental Defense and
the Natural Resources Defense Council.

Minority law students were eligible for fellowship
consideration if they were either enrolled in a law
school in New York State, or were permanent residents
of New York State and were enrolled in a law school in
the United States. This year’s applications were
reviewed by a panel of judges that included Attorneys
Eileen Millett, Arlene Yang, Nelson Johnson, and Louis
Alexander. The three fellowship winners will receive
stipends to spend the summer of 2003 working in envi-
ronmental positions with the government or with envi-
ronmental interest organizations.

Left to Right: 2003 Fellowship Recipients Jessica Ortiz,
Andre Shiromani, and Cindy Pean at the 2003 Environ-
mental Law Section Annual Meeting

The Fellowship recipients will also participate in
meetings of the New York State Bar Association and the
Association of the City Bar of New York’s environmen-
tal law committees during this year, and will be
assigned a mentor from the environmental bar for the
summer.

Louis A. Alexander
Eileen D. Millett
Arlene R. Yang

* % *

Environmental Law Section Fall Meeting,
September 19-21, 2003

The Section’s Fall Meeting will be held on September
19-21, 2003, at one of the Section’s most popular meet-
ing venues, Jiminy Peak, in Hancock, Mass., about 40

minutes from Albany.
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The Saturday morning program, for which CLE
credit will be given, is about Promoting Better Land
Use Decisionmaking: the Attorney’s Role. A wide spec-
trum of panelists from both the private and the not-for-
profit and academic sectors, from upstate and down-
state, will address new approaches to environmental
review, permitting and planning issues, especially col-
laborative project planning for community-friendly,
environmentally sound development. Open space
preservation techniques, such as farmland protection
programs, overlay zoning, conservation easements and
land acquisition, will be a focal point. How comprehen-
sive planning and land use law reforms can promote a
better balance between preservation and development;
and the various roles that attorneys play in this process,
as counsel for municipalities, or developers, or commu-
nity groups, and the issues confronting them, will be
discussed.

The program Co-chairs are Paul Gallay, Judith
LaBelle and David Sampson, who have developed the
program with the advice and input of the Co-chairs of
the Section’s Land Use Committee, John Kirkpatrick
and Rosemary Nichols.

There are dinner speakers for both Friday and Sat-
urday evening, and a first-time entertainment commit-
tee has plans for a Friday evening program after dinner.

* % %

Notice

The Environmental Law Section’s Pollution Preven-
tion Committee has undertaken an initiative to assist
the New York State Hotel industry in learning about
and implementing pollution prevention and waste
reduction measures. Such measures have environmental
and economic benefits. The Committee’s first task was
to gather pollution prevention and waste reduction
information that would be helpful to the industry. Once
this task was accomplished, the Committee was able to
share the gathered information with The Otesaga, the
resort used by the Environmental Law Section for its
2002 Fall retreat. The Otesaga was genuinely receptive
and gave us a tour of the hotel to show us their accom-
plishments in this area. For information on the resort’s
Audubon golf course please visit www.dmcom.net.

The Committee’s immediate goal is to create a
model handbook for distribution to all facilities used by
the Environmental Law Section for its meetings by
searching for any additional helpful information on the
subject, consulting the New York State Department of
Environmental Conservation, and compiling such infor-
mation in a manner that is inviting and easy to read
and digest. The Committee’s ultimate goal is to have
such handbook be available for distribution by all
NYSBA Sections and to create a NYSBA, Environmental
Law Section Seal Program consistent with the Section’s
commitment to protect New York’s environment.

New York Environmental Lawyer.”

Did You Know?

Back issues of The New York Environmental Lawyer (2000-2003) are available
on the New York State Bar Association Web site.

(www.nysba.org)

Click on “Sections/Committees/ Environmental Law Section/ Member Materials/

For your convenience there is also a searchable index in pdf format. To search, click “Find”
(binoculars icon) on the Adobe tool bar, and type in search word or phrase. Click “Find Again”
(binoculars with arrow icon) to continue search.

Note: Back issues are available at no charge to Section members only. You must be logged in
as @ member to access back issues. For questions, log in help or to obtain your user name and
password, e-mail webmaster@nysba.orq or call (518) 463-3200.
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BOOKS

New York
Municipal Formbook

Second Edition

“The Municipal Formbook is an invaluable and unique
publication which includes information not available

from any other source.”

Gerard Fishberg, Esq.

Contains more than 725 forms, edited for use by town, village and
city attorneys and officials, including many documents prepared for
unusual situations.

Contents Litigation

Agreements Local Law Adoption

Assessment Process Local Laws

Budget Process Miscellaneous

Building Permit (new 2001) Planning

Clerk’s Documents Reserve Fund

Deeds/Easements Sealed Bids

Environmental Review Special District

Finance Unsafe Buildings

Highways Zoning

Book Prices* Supplement Prices* CD Prices*

1999 ¢ 1,650 pp., loose-leaf, 2001 e 624 pp., loose-leaf WordPerfect and Microsoft
2 vols.  PN: 41608 e PN: 51601 Word  PN: 61609
NYSBA Members $120 NYSBA Members $55 NYSBA Members $170
Non-Members $140 Non-Members $80 Non-Members $190
(Prices include 2001 supplement) * Prices include 8% sales tax

}

To order call 1-800-582-2452 or visit us M
online at www.nysba.org/pubs NYSBA
Mention Code: CL1838 when ordering New York State Bar Association
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Larry Schnapf receiving Section Council Award
from Joel Sachs

Joan Matthews receiving Section Council Award
from Joel Sachs

Environmental
Law Section

New York
City
Dan Ruzow, then immediate Past
Chair, receiving Section Chair's Award

Speaker Marla Rubin

= - U

Lou Alexander announcing Fellowshi

—

p Awards Barry Kogut receiving CLE award for long-term service
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Section Committees and Chairs

The Environmental Law Section encourages members to participate in its programs and to contact the Section Officers or

Committee Chairs for information.

Committee on Adirondacks,
Catskills, Forest Preserve and
Natural Resource
Management

Carl R. Howard (Co-Chair)

140 Nassau Street, Apt. 15C

New York, NY 10038

(212) 637-3216

E-Mail:howard.carl@epa.gov

Thomas A. Ulasewicz (Co-Chair)
358 Broadway, Suite 307
Saratoga Springs, NY 12866
(518) 581-9797
E-Mail:phu@global2000.net

Committee on Agriculture and
Rural Issues

Peter G. Ruppar (Co-Chair)

2500 Main Place Tower

Buffalo, NY 14202

(716) 855-1111

E-Mail:pruppar@pcom.net

Thomas M. Shephard (Co-Chair)
5001 Brittonfield Parkway

P.O. Box 4844

East Syracuse, NY 13057

(315) 433-0100, x507
E-Mail:toms@dairylea.com

Committee on Air Quality
Inger K. Hultgren (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-2242
E-Mail:hultgreni@rspab.com

Robert R. Tyson (Co-Chair)
One Lincoln Center
Syracuse, NY 13202

(315) 422-0121, x221
E-Mail:rtyson@bsk.com

Committee on Biotechnology and
the Environment

Frank L. Amoroso (Co-Chair)

990 Stewart Avenue

Garden City, NY 11530

(516) 832-7575

E-Mail:famoroso@nixonpeabody.com

David W. Quist (Co-Chair)

P.O. Box 2272

Albany, NY 12220

(518) 473-4632
E-Mail:davidquist@earthlink.net

Committee on Coastal and
Wetland Resources

Terresa M. Bakner (Co-Chair)

One Commerce Plaza

Albany, NY 12260

(518) 487-7615

E-Mail:tmb@woh.com

Drayton Grant (Co-Chair)
149 Wurtemburg Road
Rhinebeck, NY 12572

(845) 876-2800
E-Mail:grantlyons@aol.com

Committee on Continuing Legal
Education

Robert H. Feller (Co-Chair)

39 North Pearl Street

Albany, NY 12207

(518) 432-3119

E-Mail:rfeller@nolanandheller.com

Maureen F. Leary (Co-Chair)

The Capitol

Albany, NY 12224

(518) 474-7154
E-Mail:maureen.leary@oag.state.ny.us

Kimberlee S. Parker (Co-Chair)
111 Washington Avenue
Albany, NY 12210

(518) 462-7421

E-Mail: kparker@bsk.com

James P. Rigano (Co-Chair)

1393 Veterans Memorial Highway
Suite 301S

Hauppauge, NY 11788

(631) 979-3000
E-Mailjrigano@certilmanbalin.com

Committee on Corporate Counsel
George A. Rusk (Chair)

368 Pleasantview Drive

Lancaster, NY 14086

(716) 684-8060
E-Mail:grusk@ene.com

Committee on Energy

Kevin M. Bernstein (Co-Chair)
One Lincoln Center

Syracuse, NY 13202

(315) 422-0121
E-Mail:kbernstein@bsk.com

William S. Helmer (Co-Chair)
30 S. Pearl Street, 10th Floor
Albany, NY 12207

(518) 433-6723
E-Mail:bill.helmer@nypa.gov

Committee on Enforcement and
Compliance

George F. Bradlau (Co-Chair)

P.O. Box 541

18 Washington Street, 2nd Floor

Morristown, NJ 07963

(973) 656-1800

E-Mail:

gbradlau@thebradlaugroup.com

Dean S. Sommer (Co-Chair)
Executive Woods

5 Palisades Drive

Albany, NY 12205

(518) 438-9907
E-Mail:dsommer@youngsommer.com

Committee on Environmental
Business Transactions

Louis A. Evans (Chair)

787 7th Avenue

New York, NY 10019

(212) 839-5794

E-Mail:levans@sidley.com
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Committee on Environmental
Impact Assessment

Mark A. Chertok (Co-Chair)

460 Park Avenue, 10th Floor

New York, NY 10022

(212) 421-2150

E-Mail:mchertok@sprlaw.com

Kevin G. Ryan (Co-Chair)
10 Circle Avenue
Larchmont, NY 10538
(914) 833-8378
E-Mail:kevingryan@cs.com

Committee on Environmental
Insurance

Gerard P. Cavaluzzi (Co-Chair)

104 Corporate Park Drive

P.O. Box 751

White Plains, NY 10602

(914) 641-2950

E-Mail:jcavaluzzi@pirnie.com

Daniel W. Morrison, III (Co-Chair)
One North Lexington Avenue
White Plains, NY 10601

(914) 287-6177
E-Mail:dwm@bpslaw.com

Committee on Environmental
Justice

Louis Alexander (Co-Chair)

111 Washington Avenue

Albany, NY 12210

(518) 462-7421

E-Mail:lalexander@bsk.com

Eileen D. Millett (Co-Chair)
311 West 43rd Street, Suite 201
New York, NY 10036

(212) 582-0380
E-Mail:emillett@iec-nynjct.org

Arlene Rae Yang (Co-Chair)
116 Central Park South
Apt. 5A

New York, NY 10019
E-Mail:arlene.yang@att.net

Committee on The New York
Environmental Lawyer

Kevin Anthony Reilly (Chair)

Appellate Division, 1st Dept.

27 Madison Avenue

New York, NY 10010

(212) 340-0404

Committee on Global Climate
Change

Antonia Levine Bryson (Co-Chair)

475 Park Avenue South

16th Floor

New York, NY 10016

(212) 483-9120

E-Mail:abryson@att.net

J. Kevin Healy (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-1078
E-Mail:healy@rspab.com

Committee on Hazardous
Waste/Site Remediation

David J. Freeman (Co-Chair)

75 East 55th Street

New York, NY 10022

(212) 318-6555

E-Mail:davidfreeman@

paulhastings.com

Lawrence P. Schnapf (Co-Chair)
55 East 87th Street, Suite 8B
New York, NY 10128

(212) 996-5395
E-Mail:Ischnapf@aol.com

Paul E. Simon (Co-Chair)
290 Broadway, 17th Floor
New York, NY 10007

(212) 637-3152
E-Mail:simon.paul@epa.gov

Committee on Historic
Preservation, Parks and
Recreation

Jeffrey S. Baker (Co-Chair)

5 Palisades Drive

Albany, NY 12205

(518) 438-9907, x227

E-Mail;jbaker@youngsommer.com

Dorothy M. Miner (Co-Chair)
400 Riverside Drive, Apt. 2B
New York, NY 10025

(212) 866-4912

Committee on International
Environmental Law

John French, III (Co-Chair)

33 East 70th Street, Suite 6-E

New York, NY 10021

(212) 585-3123

E-Mail:tudorassoc@aol.com

Daniel Riesel (Co-Chair)
460 Park Avenue, 10th Floor
New York, NY 10022

(212) 421-2150
E-mail:driesel@sprlaw.com

C. Sidamon-Eristoff (Co-Chair)
770 Lexington Avenue

New York, NY 10021

(212) 872-1500
E-Mail:cseristoff@lltlaw.com

Internet Coordinating Committee
Alan J. Knauf (Co-Chair)

975 Crossroads Building

2 State Street

Rochester, NY 14614

(585) 546-8430
E-Mail:aknauf@nyenvlaw.com

Alice J. Kryzan (Co-Chair)

One Grimsby Drive

Hamburg, NY 14075

(716) 646-5050
E-Mail:akryzan@harrisbeach.com

Committee on Land Use

John B. Kirkpatrick (Co-Chair)

120 Bloomingdale Road

White Plains, NY 10605

(914) 422-3900
E-Mail;jkirkpatrick@oxmanlaw.com

Rosemary Nichols (Co-Chair)

1241 Nineteenth Street

Watervliet, NY 12189

(518) 383-0059, x130

E-Mail:rosemary_nichols@
dcgdevelopment.com
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Committee on Legislation
Philip H. Dixon (Co-Chair)
One Commerce Plaza
Albany, NY 12260

(518) 487-7726
E-Mail:pdixon@woh.com

Prof. Joan Leary Matthews
(Co-Chair)

80 New Scotland Avenue
Albany, NY 12208

(518) 472-5840
E-Mail:jmatt@mail.als.edu

Committee on Membership
David R. Everett (Co-Chair)
One Commerce Plaza
Albany, NY 12260

(518) 487-7600
E-Mail:dre@woh.com

Eric D. Most (Co-Chair)
120 Wall Street

New York, NY 10005

(212) 361-2400
E-Mail:most@informinc.org

Committee on Pesticides
Telisport W. Putsavage (Chair)
1990 Old Bridge Road, Suite 202
Lake Ridge, VA 22192

(703) 492-0738
E-Mail:putsavage@chemlaw.com

Committee on Pollution
Prevention

Shannon Martin LaFrance (Chair)

110 Main Street

Poughkeepsie, NY 12601

(845) 473-7766

E-Mail:slafrance@

rapportmeyers.com

Committee on Public Participation,
Intervention and Alternative
Dispute Resolution

Jan S. Kublick (Co-Chair)

500 South Salina Street, Suite 816

Syracuse, NY 13202

(315) 424-1105

E-Mail;jsk@mkms.com

Terrence O. McDonald (Co-Chair)
P.O. Box 541

18 Washington Street, 2nd Floor
Morristown, NJ 07963

(973) 656-1800

E-Mail:
tmcdonald@thebradlaugroup.com

Committee on Solid Waste
John Francis Lyons (Co-Chair)
149 Wurtemburg Road
Rhinebeck, NY 12572

(845) 876-2800
E-Mail:grantlyons@aol.com

Michael G. Sterthous (Co-Chair)
One Commerce Plaza

Albany, NY 12260

(518) 487-7620
E-Mail:mgs@woh.com

Committee on Toxic Torts
Ellen Relkin (Chair)

180 Maiden Lane

New York, NY 10038

(212) 558-5715
E-Mail:erelkin@weitzlux.com

Committee on Transportation
William C. Fahey (Co-Chair)

3 Gannett Drive, Suite 400
White Plains, NY 10604

(914) 323-7000, x4183
E-Mail:faheyw@wemed.com

Prof. Philip Weinberg (Co-Chair)
8000 Utopia Parkway

Jamaica, NY 11439

(718) 990-6628
E-Mail:weinberp@stjohns.edu

Committee on Water Quality
Robert M. Hallman (Co-Chair)
80 Pine Street

New York, NY 10005

(212) 701-3680
E-Mail:rhallman@cahill.com

George A. Rodenhausen (Co-Chair)

110 Main Street

Poughkeepsie, NY 12601

(845) 473-7766

E-Mail:grodenhausen@
rapportmeyers.com

Task Force on Legal Ethics
Marla B. Rubin (Chair)

P.O. Box 71

Mohegan Lake, NY 10547

(914) 736-0541
E-Mail:mbrbold@mindspring.com

Task Force on Mining and Oil and
Gas Exploration

Laura Zeisel (Chair)

One Corwin Court

Newburgh, NY 12550

(845) 569-4398

E-Mail:lzeisel@dsltc.com

Task Force on Navigation,
Petroleum and Related Issues

Christopher J. Dow (Co-Chair)

700 Fleet Bank Building

12 Fountain Plaza

Buffalo, NY 14202

(716) 856-0600

E-Mail:cdow@jaeckle.com

Alan J. Knauf (Co-Chair)

975 Crossroads Building

2 State Street

Rochester, NY 14614

(585) 546-8430
E-Mail:aknauf@nyenvlaw.com

34

NYSBA The New York Environmental Lawyer | Spring 2003 | Vol. 23 | No. 2



From the NYSBA Bookstore

Zoning and Land Use
2002 Edition

Authors:
Michael E. Cusack, Esq.,
John P. Stockli, Jr., Esq.

CENFERAL PRACTICE MoONOGRAPH SERIES

This publication is devoted to practitioners who need
to understand the general goals, framework and
statutes relevant to zoning and land use law in New

ZONING AND York State.

LAND USE In addition to updating case and statutory references,
this latest edition discusses new legislation which
allows town, city and village boards to create alter-

Mickae! E. Cusack, Esq. nate member positions to replace members who are

John F. Stockll, Jr, Esq. o ) )

ST unable to participate due to conflicts of interest, and
o includes discussion of current case law regarding
TT1T] . . L
FERA N Vous Srar an Asocanan public hearings, application approvals, and repeated
denials of an application which constitute a tempo-
rary taking.
PN: 42392

$55/NYSBA Member
$65/Non-member

Get the Information Edge

New YORK STATE BAR ASSOCIATION
1.800.582.2452  www.nysba.org/pubs Mention Code: CL1839

NYSBA The New York Environmental Lawyer | Spring 2003 | Vol. 23 | No. 2 35



Publication—Editorial Policy—Subscriptions

Persons interested in writing for this Journal are welcomed
and encouraged to submit their articles for consideration.
Your ideas and comments about the Journal are appreciat-
ed.

Publication Policy: All articles should be submitted to me
and must include a cover letter giving permission for pub-
lication in this Journal. We will assume your submission is
for the exclusive use of this Journal unless you advise to
the contrary in your letter. If an article has been printed
elsewhere, please ensure that the Journal has the appropri-
ate permission to reprint the article. Authors will be noti-
fied only if articles are rejected. Authors are encouraged to
include a brief biography.

For ease of publication, articles should be submitted on a
312" floppy disk, preferably in Microsoft Word or WordPer-
fect. Please also submit one hard copy on 8'2" x 11" paper,
double spaced. Please spell-check and grammar-check sub-
missions.

Editorial Policy: The articles in this Journal represent the
author’s viewpoint and research and not that of the Journal
Editorial Staff or Section Officers. The accuracy of the
sources used and the cases cited in submissions is the re-
sponsibility of the author.

Non-Member Subscriptions: The New York Environmental
Lawyer is available by subscription to law libraries. The
subscription rate for 2003 is $75.00. For further information
contact the Newsletter Dept. at the Bar Center, (518) 463-
3200.

Publication Submission Deadlines: On or before the 1st
of March, June, September and December each year.

Kevin Anthony Reilly

Student Editorial Assistance
St. John’s University, School of Law

Editor: Wesley O'Brien

Contributors:
Robert Scott Gonzales
Matthew Heinz
William A. Makin
Wesley O'Brien

‘ Environmental Law Section

Illll New York State Bar Association
One Elk Street

NYSBA  Albany, NY 12207-1002

ADDRESS SERVICE REQUESTED

oy
Ty

Printed on Recycled Paper

THE NEW YORK
ENVIRONMENTAL LAWYER

Editor-in-Chief

Kevin Anthony Reilly
Appellate Division, 1st Dept.
27 Madison Avenue

New York, NY 10010

Board of Editors
Glen T. Bruening
Philip H. Dixon Daniel A. Ruzow
Michael B. Gerrard Kevin G. Ryan

Prof. William R. Ginsberg  Lawrence P. Schnapf
Prof. Mary L. Lyndon Prof. Philip Weinberg
Gail S. Port

Peter G. Ruppar

Section Officers

Chair

James J. Periconi

475 Park Avenue South, 16th Floor
New York, NY 10016

First Vice-Chair

Virginia C. Robbins
One Lincoln Center
Syracuse, NY 13202

Second Vice-Chair

Miriam E. Villani

EAB Plaza, West Tower, 14th Floor
Uniondale, NY 11556

Treasurer

Walter E. Mugdan
290 Broadway

New York, NY 10007

Secretary

Louis Alexander

111 Washington Avenue
Albany, NY 12210

This publication is published for members of the
Environmental Law Section of the New York State Bar Asso-
ciation. Members of the Section receive a subscription to the
publication without charge. The views expressed in articles
in this publication represent only the authors” viewpoints
and not necessarily the views of the Editor or the Environ-
mental Law Section.

Copyright 2003 by the New York State Bar Association
ISSN 1088-9752

NON PROFIT ORG.
U.S. POSTAGE
PAID
ALBANY, N.Y.
PERMIT NO. 155




