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From the Editor

As I am writing this col-
umn, the U.S. Supreme Court
has just issued another impor-
tant environmental ruling on
the cusp of a holiday season—
the last one, over the winter
break, basically eviscerated the
migratory bird rule. The pres-
ent, more restrained, decision
(Palazzolo v. Rhode Island, 2001
U.S. LEXIS 4910 (June 28, 2001))
adds to the takings analysis
that started with Penn Central,
which the decision directly referenced, and has contin-
ued over the ensuing years with a number of landmark
decisions clarifying the boundary between private
property rights and public regulation. Several of those
decisions, notably Lucas v. South Carolina Coastal Com-
mission, have been analyzed in this Journal by many of
our attentive readers. Hint Hint!

In this issue, William Helmer of the New York
Power Authority and Andrew Gilchrist submit articles
on oil spill remediation. Bill’s article addresses the rela-
tionship between CERCLA §§ 107 and 113, which has
been the subject of much jurisprudence over the years,
while Andy’s article analyzes remediation under New
York law. Read together, both articles provide an excel-
lent primer on the subject. In view of the ubiquity of
remediation liability issues and their particular rele-
vance to our readership, articles such as these are
always helpful. Section members may recall that we
have been looking to expand Section interest in legal
issues regarding mining and other extractive activities,
and recently formed a task force for that purpose. As
such, John Caffry’s and Inga L. Fricke’s article, “Munici-

pal Control Over Mining in New York,” is particularly
timely. John is, among other responsibilities, the Village
Attorney for the Village of Argyle. Robert Panasci of
Albany Law School submits an article that broadly dis-
cusses the construction of new electrical generating
facilities in the state, the need to make New York a
more competitive market for such endeavors, and the
effect of state regulations. With the spate of recent liti-
gation over the proposed construction of new power
plants in the New York City metropolitan area, this arti-
cle should prove especially interesting. The article was
a finalist in the Section’s Environmental Essay competi-
tion. Rusty Pomeroy, of Whiteman, Osterman & Hanna,
submitted the administrative decisions update. Eliza-
beth Vail, student editor at St. John’s Law School, has
again sheparded the student case summaries. We at the
Journal wish all of our readers a safe and pleasant sum-
mer.

Kevin A. Reilly
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The Parsing of Section 107 of CERCLA

By William S. Helmer

Despite over a decade of pressure for “reform” of the
Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA),! the basic structure of the
Superfund statute, as revised by the Superfund Reform
and Reauthorization Act of 1986 (SARA),2 remains
unchanged more than 20 years after the Love Canal event.
Yet, recent activity in Congress and the courts indicate that
the pressure may still be building. As usual, the two sec-
tions of CERCLA that are drawing the most attention are §
106, which empowers the government to issue unilateral
cleanup orders, and § 107, which establishes the liability
for costs and damages associated with releases of haz-
ardous substances.

With respect to § 107, the U.S. House of Representa-
tives in May voted to exempt small businesses and other
insignificant contributors of hazardous substances from
the Superfund liability system when it passed the Small
Business Protection Act,? a bill which admittedly may face
a hostile reception in the recently reorganized Senate.
More ominous, perhaps, is the challenge mounted in the
District of Columbia Circuit by the General Electric Com-
pany to the constitutionality of § 106 of CERCLA.* When
commencing the suit, Professor Tribe of Harvard Universi-
ty asserted that the section was a patent violation of the
due process clause.®

It has often occurred to me that much of the discon-
tent with § 107 stems from the unfortunately convoluted
language employed by the drafters struggling to put the
bill before President Carter before he left office in January
of 1981. The problem was compounded when SARA
explicitly recognized a “contribution” remedy available to
parties made liable under § 107.6 This article briefly dis-
cusses the relationship of these sections in the context of a
thorough analysis—a parsing—of the crucial first sentence
of § 107 itself. As an aid to this analysis, the article pro-
vides a new graphic presentation of the operation of § 107.

CERCLA is a very complicated and often obscure
statute. As one court noted, the law was “hastily and inad-
equately drafted.”” Yet certain overriding legislative objec-
tives seemed clear enough. For instance, Congress was
determined to ensure that the cost of any governmental
action responding to a release of hazardous substances
ultimately would not be borne by the public at large.®
Instead, four categories of persons bearing particular con-
nections with the contaminated location would be subject-
ed to liability.

Two of these categories relate to those who own or
operate a place or thing subject to a remedial or removal
action—the current owner or operator and the owner or
operator “at the time of disposal of any hazardous sub-
stance.” In the case of a different owner or operator inter-
vening between the current owner or operator and the

owner or operator “at the time of disposal,” it would
appear that liability is not triggered.” The other two cate-
gories relate to those who engage in certain activities—
those who “arrange” to have others handle their haz-
ardous substances and those who “transport” hazardous
substances.

Environmental practitioners sometimes refer to the
“CERCLA 107(a) cause of action,” but this is really a mis-
nomer. The section contemplates four kinds of recovery:
(1) for costs associated with government removal or reme-
dial actions; (2) for private party costs; (3) for natural
resource damages; and (4) for costs associated with health
assessments. And it contemplates recovery from the four
categories of liable persons: current owners and operators,
former owners and operators, those who arrange to have
others handle their hazardous substances, and those who
transport hazardous substances. Thus, § 107(a) of CER-
CLA on its face really creates 16 causes of action, each of
which can stand upon its own. For instance, a private
party in theory can proceed against a transporter, just as
the government can proceed against a facility’s current
owner.

Perhaps the best way to appreciate the complexity of
this section is through a graphic presentation. The chart on
page 4 tracks the language of the section into its various
conceptual compartments, the four types of recovery
appearing along the top half of the page left-to-right, and
the four types of liable parties appearing along the bottom
half of the page left-to-right. Following the statute, the
later four are identified by the arabic numerals “1”
through “4,” and the former four are identified by the
roman capitals “A” through “D.” Thus, the private party
pursuing the transporter is using the “B-4” cause of action,
and the government pursuing a facility owner is using the
“A-1."

Of the four types of recovery, types “C” and “D”
(health assessment costs and natural resource damages),
have been infrequently made the subject of litigation. By
contrast, types “A” and “B” (government recoveries of
removal or remedial action costs and private party recov-
eries) have been the subject of continuous litigation for
over two decades. Indeed, the extent to which the Type B
case remains available in the aftermath of SARA’s creation
of a contribution remedy has not yet been finally
resolved.10 In the Second Circuit, at least, it is now settled
that the Type B case is available only to those private par-
ties who are not liable themselves under § 107(a), either
because an element of liability under that section is absent
(presumably, the applicability of one of the four categories
of liable parties) or because one of the defenses afforded
by § 107(b) is applicable.l!
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So, for those private parties escaping liability under §
107(a) who nevertheless incur costs arising out of a
response to a release of hazardous substances, the Type B
case may still be pursued. But it would be a crucial error
to assume that a private party pursuing a Type B case sim-
ply “steps into the shoes” of a governmental plaintiff pur-
suing a Type A case. The important differences between
these two types of § 107(a) actions become clear upon a
review of the rules of liability developed by the courts
when confronting public, as opposed to private, CERCLA
plaintiffs.

Government Actions—The “Type A" Case

Courts have refined the basic elements of the govern-
ment’s cause of action to four. The government must
establish by competent proof that (1) the place or thing in
question is one of the locations identified by the statute; (2)
a release or threatened release of a hazardous substance
from the location has occurred; (3) the release or threat-
ened release caused the incurrence of response costs; and
(4) the defendant falls within one of the four classes of
liable parties. If there are undisputed facts establishing
these four elements and the defendant fails to make out an
affirmative defense, the government will be entitled to
summary judgment as to the issue of liability.}? To make
out its prima facie case, the government plaintiff has no
obligation to link any conduct of a particular defendant to
the release itself,!3 and it has no obligation to show that its
own conduct was consistent with the National Contin-
gency Plan (NCP) the regulatory blueprint for all Super-
fund cleanups.1¢

Private Party Actions—The “Type B” Case

The federal common law of strict liability has moved
in a somewhat different direction when the § 107(a) plain-
tiff is a private party. Private parties have learned that they
must prove that their actions were consistent with the
NCP and that the costs for which they seek reimburse-
ment were “necessary.”1> There may also be a greater
emphasis on causation in the Type B case. For instance,
one court noted that, in a private party § 107(a) action, the
plaintiff must prove not only the elements of CERCLA lia-
bility, but also the “accountability” of the defendant.’6 And
the U.S. Supreme Court, of course, has held that attorney’s
fees are not recoverable in the Type B case.l”

At the same time, certain decisions have afforded
some comfort to private party plaintiffs. Compliance with
the NCP does not require that the site at which the costs
were incurred be on the National Priorities List.18 A
cleanup conducted entirely under state auspices will sup-
port a private party cost recovery action.l” When a revised
NCP was issued in 1990, the EPA acknowledged that a
“substantial compliance” standard would generally apply
in such cases.?0 Perhaps the most intriguing question is
whether the private party plaintiff pursuing the Type B
case will continue to enjoy the enormous benefit of joint
and several liability among the defendants.?! In any event,

it remains clear that the private party cause of action
afforded by CERCLA § 107(a) will continue to be a fruitful
source of the evolving federal common law of liability for
releases of hazardous substances.
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Fundamentals of Liability for Oil Spills in New York

State Following State v. Green

By Andrew W. Gilchrist

This article offers the fundamentals on liability for
oil spill remediation in New York State. A discussion is
presented on the sources of the law on oil spill liability,
who is liable, the standard of liability, contractual allo-
cation of liability, and contribution among responsible
parties. Attention is likewise directed to the recent
expansion of the class of liable parties, as enunciated by
the Court of Appeals in State v. Green,! handed down
July 5, 2001.

Where Is the Law?

The law in New York concerning liability for oil
spills is found at Article 12 of the Navigation Law, enti-
tled Oil Spill Prevention, Control and Compensation.2
The general scheme under Article 12 is similar to many
statutes concerning environmental remediation: certain
parties are deemed strictly liable3 for cleaning up oil
spills; if such a party fails or refuses to perform the
cleanup, the Government will perform the cleanup
through the use of a state fund* and thereafter seek cost
recovery from the responsible party or parties.

This statutory scheme under the Navigation Law
places emphasis on the immediate cleanup of oil spills.
Once the cleanup is underway or complete, the empha-
sis shifts to responsibility for the cost of that cleanup.
As one court has explained:

When a spill is discovered, response
must be swift. If the Government must
bear the cost of cleanup, there must be
a ready pocket for reimbursement. It is
the owner or operator at the time the
spill is first discovered who has control
of the site and the source of discharge.
He is readily identifiable. He is most
likely to be in position to halt the dis-
charge, to effect an immediate cleanup,
or to prevent a discharge in the first
place. If the onus of cleanup falls on the
Government, he is the clearest and
most expeditious source of reimburse-
ment.>

Thus, the policy in New York is to protect the environ-
ment through prompt and effective remediation of oil
spills upon discovery. Scrutiny is heightened when pri-
vate drinking water supplies are at risk. The issue of
who pays for the cleanup, while critical, is secondary to
getting the cleanup started and completed. Ultimately,
the question of who is responsible for the cost of the oil

spill cleanup implicates both statutory liability and
common law principles of allocation and contribution.
These issues are discussed below.

Also, in those cases where a private party fails or
refuses to perform the cleanup and the state performs
the cleanup through the State Spill Fund, the state will
not only commence a cost recovery action for reim-
bursement (including interest and penalties, as well)
but also has the authority to file an environmental lien
upon the real property on which the discharge occurred
as well as any other real property owned by the respon-
sible party.® The Navigation Law presents a statutory
scheme where defenses are few and liability is broad.

Indeed, the Navigation Law provides affirmative
defenses only to owners and operators of major facili-
ties or vessels, generally defined under the Navigation
Law as a petroleum facility with total combined above-
ground or underground storage capacity of 400,000 gal-
lons or more.” The affirmative defenses are limited to
acts or omissions caused solely by war, sabotage, or
governmental negligence.8 Even these limited statutory
affirmative defenses are unavailable to the general com-
mercial or industrial operation with on-site petroleum
storage.

The practitioner should also be aware that the New
York State Department of Environmental Conservation
(NYSDEC) has adopted regulations concerning petrole-
um bulk storage, including tank and container require-
ments, registration requirements, and spill reporting
requirements. These regulations are found at Parts 612-
614 of Title 6 of the New York Code of Rules and Regu-
lations (N.Y.C.R.R.).? Attention to these regulations is
important for ongoing facility operations as well as spill
incidents.

Who Is Liable?

Navigation Law § 181(1) provides “Any person
who has discharged petroleum shall be strictly liable,
without regard to fault, for all cleanup and removal
costs and all direct and indirect damages, no matter by
whom sustained.”10

The Navigation Law defines “discharge” as:

any intentional or unintentional action
or omission resulting in the releasing,
spilling, leaking, pumping, pouring,
emitting, emptying or dumping of
petroleum into the waters of the state

NYSBA The New York Environmental Lawyer | Summer 2001 | Vol. 21 | No. 3



or onto lands from which it might flow
or drain into said waters, or into waters
outside the jurisdiction of the state
where damage might result to the
lands, waters or natural resources with-
in the jurisdiction of the state.ll

Further, “waters” is defined under the Navigation Law
as including all “bodies of surface or groundwater,
whether natural or artificial.”12

Prior to State v. Green, the courts in New York had
applied these statutory provisions to accord strict liabil-
ity!3 primarily to owners and operators of petroleum
systems from which releases have occurred, as well as
additional third parties based upon the facts of each cir-
cumstance.!* State v. Green expands the class of liable
“owners.” This is discussed below.

a. Owners

1. Owners of the Petroleum System

The Navigation Law imposes strict liability for oil
spill remediation upon the owner of the petroleum sys-
tem from which the release occurred.!> This principle
was reiterated by the Appellate Division, Third Depart-
ment!6 in its decisions in State v. Greenl” and State v. Spe-
onk Fuel Inc.18 While the Court of Appeals ultimately
reversed the Third Department in State v. Green on the
issue of landowner liability, the Third Department’s
treatment of system ownership remains good law:

In State of New York v. New York Cent.
Mut. Fire Ins. Co. (147 A.D.2d 77, 542
N.Y.S.2d 402), this court was first faced
with the question of whether the owner
of residential property could be held
liable under Navigation Law article 12
for a petroleum spill occurring on the
premises, holding that “by virtue of
ownership and control of the heating
system from which the fuel oil leaked,
the homeowner is strictly liable for the
clean-up costs of the spill; proof of a
wrongful act or omission is not
required” (id., at 79, 542 N.Y.S.2d 402
[emphasis supplied]). Next, in State of
New York v. Wisser Co. (170 A.D.2d
918, 566 N.Y.S.2d 747), we considered a
claim of liability against the owner of a
gasoline service station that had been
leased and subleased to other entities
and was apparently under the control
of the lessee or sublessee at the time of
the discharge. Our analysis focused on
the issue of ownership of the under-
ground petroleum storage tanks and,
finding as a matter of law that the

defendant had retained ownership, we
upheld the imposition of liability
against it as “the owner of a system
from which a discharge occurred * * *
regardless of a lack of proof of any
wrongful act or omission by such
owner directly causing the discharge”
(id., at 919, 566 N.Y.S.2d 747 [citation
omitted]; see, Domermuth Petroleum
Equip. & Maintenance Corp. v. Herzog
& Hopkins, 111 A.D.2d 957, 958-959,
490 N.Y.5.2d 54).

Likewise, in Matter of White v. Regan
[171 A.D.2d 197, 575 N.Y.S.2d 375, Iv.
denied 79 N.Y.2d 754] and State of New
York v. Tartan Qil Co. [219 A.D.2d 111,
638 N.Y.S5.2d 989], we imposed liability
against the current owners of leaking
underground storage tanks, despite evi-
dence that the discharges may have
taken place before they took title to the
property, based upon their ownership
of the buried tanks. In Matter of White
v. Regan (supra, at 199-200), we noted
that “[t]his court has consistently con-
strued Navigation Law §181(1) so as to
impose liability on the owner of a sys-
tem from which a discharge occurred”
(emphasis supplied).1?

Critically, the practitioner must be aware that strict
liability attaches to the system owner without regard to
intent or fault. No evidence is needed showing such
owner caused or contributed to the petroleum release.
Mere title is the ticket to liability. Such Draconian rules
make for particularly disgruntled clients.

Further, strict liability attaches to the petroleum sys-
tem owner regardless of when the petroleum release
occurred. Indeed, strict liability will be imposed against
the current owner of a petroleum system from which a
release has occurred, despite evidence that the releases
occurred before the current owner took title.20 In such
cases, the current owner cannot shift its primary liabili-
ty for remediation to the prior owner of the petroleum
system; rather, its remedy lies with its secondary claim
against that prior owner for indemnification or contri-
bution.2!

2. Owners of the Contaminated Property

Prior to Court of Appeals decision in State v. Green,
New York courts were clear that Navigation Law liabili-
ty attached only to the owner of the petroleum system
from which the release occurred, not the owner of the
impacted property. Thus, the Third Department held in
State v. Speonk Fuel, Inc.:

NYSBA The New York Environmental Lawyer | Summer 2001 | Vol. 21 | No. 3



This court has consistently construed
Navigation Law § 181(1) so as to
impose liability on the owner of a sys-
tem from which a discharge occurred in
the absence of evidence that the owner
caused or contributed to the discharge
** (Matter of White v. Regan, 171
A.D.2d 197, 199-200, 575 N.Y.S.2d 375,
1v. denied 79 N.Y.2d 754 [citations
omitted]). In most cases, the property
owner and system owner are one and
the same (see, e.g., State of New York v.
Arthur L. Moon Inc., 228 A.D.2d 826,
643 N.Y.S.2d 760, lv. denied 89 N.Y.2d
861, 653 N.Y.S.2d 282, 675 N.E.2d 1235;
State of New York v. Tartan Oil Corp.,
219 A.D.2d 111, 638 N.Y.S.2d 989), but
where there is no such unity of owner-
ship, liability without regard to fault is
properly imposed on the system owner
and not on the faultless property owner
(see, State of New York v. Green, __
A.D.2d __ [decided herewith]).22

On this issue, the law in New York changed on July
5, 2001. In State v. Green,?3 the Court of Appeals ruled
that owners of property contaminated by an oil spill are
likewise strictly liable under the Navigation Law in
those cases where the owner is deemed to have control
over the activities occurring on its property which led
to the petroleum release. Thus, the owner of contami-
nated property, which neither owns nor operates the
petroleum system from which the release occurred, will
nonetheless be held strictly liable for remediation costs
if that owner had the ability to control the activity which
led to the petroleum release.

The facts of State v. Green are instructive. In State v.
Green, the owner of a trailer park leased a trailer pad to
Defendant Green. Green owned and maintained a 275-
gallon aboveground kerosene tank, which she used to
heat her mobile home. The park owner neither owned
nor operated that tank, and had no responsibility for its
maintenance. In January 1992, the tank fell, spilling
kerosene on the ground. Following its cleanup of the
site, the state commenced a cost recovery action in
which the park owner was named as a Navigation Law
defendant. The park owner moved for summary judg-
ment dismissing the complaint, and the state cross-
moved for summary judgment under the Navigation
Law against the park owner. The Albany County
Supreme Court denied the park owner’s motion, and
granted the state’s cross-motion. The Third Department
reversed, holding that Navigation Law liability attaches
only to the owner of the petroleum system from which
the release occurred, not to the owner of the impacted
real property.2* The Court of Appeals granted the state
leave to appeal .25

The Court of Appeals reversed the Third Depart-
ment, and accorded strict liability upon the park owner.
In its decision, the Court of Appeals focused on the def-
inition of “discharge” at Navigation Law § 172[8] “any
intentional or unintentional action or omission resulting in
the releasing, spilling, leaking, pumping, pouring, emit-
ting, emptying or dumping of petroleum into the
waters of the state or onto lands from which it might or
flow into said waters . . . (emphasis added).” The Court
of Appeals focused on the statutory language of “unin-
tentional action or omission,” concluding that is was
sufficiently broad to include owners who have control
over activities occurring on their property and reason to
believe that petroleum products will be stored and/or
used on the property. Thus, the Court of Appeals held:

As the owner and lessor of the trailer
park, [the park owner] had the ability
to control potential sources of contami-
nation on its property, including
Green’s maintenance of a 275 gallon
kerosene tank (see, White v. Regan, 171
A.D.2d 197, 199-201, leave denied 79
N.Y.2d 754; fg., State of New York v. Shore
Realty Corp., 759 E.2d 1032, 1050-1051
[2d Cir]). [The park owner’s] failure,
unintentional or otherwise, to take any
action in controlling the events that led
to the spill or to effect an immediate
cleanup renders it liable as a discharger
(see, Huntington Hosp. v. Anron Heating
& Air Conditioning, Inc., 250 A.D.2d 814,
815; State v. Montayne, 199 A.D.2d 674,
675; Domermuth Petroleum Equip. and
Maintenance Corp. v. Herzog & Hopkins,
Inc., 111 A.D.2d 957, 958-959).

The Court of Appeals cautioned that not all
landowners will be caught in the strict liability loop,
only those with the ability to control the oil-spilling
activities. Thus, “[a] landowner, for example, who falls
victim to a midnight dumper, or an errant oil truck that
spills fuel, will not be liable as a discharger because, in
those cases, the landowner could not control the events
resulting in the discharge.”

Accordingly, after State v. Green, strict liability
under the Navigation Law will attach to landowners
which neither own nor operate the petroleum system
from which the release occurs if that landowner had the
ability to control the activity on its property that led to
the oil spill.

b. Operators of the Petroleum System

The Navigation Law likewise imposes strict liability
upon those parties operating the petroleum system at
the time of the release. Here, the statute imposes strict
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liability upon the operator as a “person who has dis-
charged petroleum.”26

C. Other Third Parties

Even prior to State v. Green, New York courts had
imposed strict liability upon parties who neither owned
nor operated the petroleum system from which a
release had occurred. Thus, liability has been imposed
upon contractors who have improperly installed under-
ground storage tanks,?” the owner of an oil truck
involved in a motor vehicle accident,?8 the deliverer of
0il,2 the repairer of an oil tank,30 and even upon fire-
fighters who damaged an aboveground petroleum tank
while fighting a fire.3! The rationale for finding these
parties within the purview of the Navigation Law is
that they set in motion the events which resulted in the
discharge,®? and that they were in a position to halt the
discharge, to effect an immediate cleanup or prevent
the discharge in the first place.3 In this regard, the
Court of Appeals decision in State v. Green appears con-
sistent.

The Third Department has also addressed the ques-
tion of whether the stockholders or officers of corpora-
tions which own or operate petroleum systems can be
held individually liable in the event of a release. The
court declined to attach the liability to stockholders or
officers based on that status alone.3* However, the court
went on to hold that if such a stockholder or officer is
directly, actively and knowingly involved in the culpa-
ble activities or inaction which led to a spill or which
allowed a spill to continue unabated, strict liability
under the Navigation Law as a “discharger” will attach
regardless of corporate title.3> On this issue, the Third
Department opined that such an approach “strikes the
appropriate balance between holding only culpable
individuals personally liable for wrongful corporate
activities leading to a discharge and protecting those
individual stockholders and officers who remain unin-
volved in corporate wrongdoing who are entitled to
rely on the corporate form to insulate them from per-
sonal liability.”36

Having been accorded strict liability without regard
to fault for the cleanup of an oil spill under the Naviga-
tion Law, are there any remedies for a faultless yet
statutorily responsible party? This is discussed below.

Remedies

a. Contractual Allocation

Although a party may be deemed a “discharger”
under the Navigation Law, and thus strictly liable for
cleanup costs in the first instance, parties may deter-
mine ultimate responsibility for such costs through con-
tract. Thus, contracts shifting ultimate responsibility for
cleanup costs from owner to tenant?” and vendor to
vendee3® will be upheld. These claims, however, are sec-

ondary in nature; primary liability under the Naviga-
tion Law will remain with the “discharger,” subject to
subsequent indemnification or contribution under pri-
vate contractual allocation. In other words, and consis-
tent with the overall scheme of the Navigation Law,
even the faultless yet statutorily liable party is required
to immediately effectuate the cleanup, leaving the ulti-
mate cost responsibility therefor to be determined later.

b. Common Law and Statutory Contribution

As liability under the Navigation Law is joint and
several, the common law equitable principle of contri-
bution may be used to mitigate the harshness of statu-
tory responsibility for full cleanup costs despite limited
or no involvement in actual releases. In addition to
common law equitable claims for contribution, Article
14 of the CPLR should be consulted as a claim for statu-
tory contribution as against a joint tortfeasor may be
asserted.®

Further, Navigation Law § 181(5) provides for a pri-
vate right of action for anyone damaged by an oil spill:
“Any claim by any injured person for the costs of
cleanup and removal and direct and indirect damages
based on the strict liability imposed by this section
[Navigation Law § 181] may be brought directly against
the person who has discharged the petroleum.”40 Cer-
tainly, an innocent party damaged by an oil spill may
use this provision in a claim against a discharger. How-
ever, may a party itself deemed a “discharger” under
the Navigation Law use this provision to seek contribu-
tion from other “dischargers”? The Court of Appeals in
White v. Long held that such a claim does exist:

The Navigation Law provides for a pri-
vate cause of action without denying
standing to a property owner deemed a
discharger to sue another discharger in
strict liability for clean-up costs. The
plain language of section 181(1) impos-
es liability on any discharger for clean-
up costs “no matter by whom sus-
tained,” and subdivision (5) permits
“any injured person” to bring a claim
against a discharger for clean-up costs
and damages. In fact, subdivision (5)
was added by amendment in 1991
specifically to establish a private right
of action under the statute in response
to an Appellate Division decision (Sny-
der v. Jessie, 164 A.D.2d 405, 565
N.Y.5.2d 924) which rejected such law-
suits.

In that same year, the Legislature
added the definition of “claim” with
the limitation that persons “responsible
for the discharge” could not bring a
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claim. Although even faultless owners
of contaminated lands have been
deemed “dischargers” for purposes of
their own section 181(1) liability, where
they have not caused or contributed to
(and thus are not “responsible for”) the
discharge, they should not be preclud-
ed from suing those who have actually
caused or contributed to such damage.
To preclude reimbursement in that situ-
ation would significantly diminish the
reach of section 181(5).41

Therefore, the practitioner is advised to investigate
both common-law and statutory contribution claims
when clients are caught in the strict liability snare of the
Navigation Law.

c.  Practical Approach: Early Negotiation

Due to the strict liability scheme of the Navigation
Law and policy of effecting immediate cleanups, oil
spill cases generally focus not on defense on the liability
issue but rather on allocation of cost. In cases where the
private discharger initiates cleanup, private contribu-
tion litigation is common. In those cases where the state
performs the cleanup and has commenced a cost recov-
ery action, third-party practice by the discharger defen-
dant is likewise common. Not surprisingly, the facts of
each case will determine ultimate allocation of cleanup
costs, based primarily upon each party’s relative role in
the events causing the petroleum release.

Given the strict liability scheme of the Navigation
Law, it makes practical sense in oil spill matters to
engage in discussions with NYSDEC immediately upon
knowledge of the release. These discussions should not
focus strictly upon liability issues, but on the scope and
extent of required remediation. These discussions will
necessarily include technical consultants, who should
be retained early on as well. The practitioner is also
advised to immediately investigate to determine if there
are other sources of contribution, or other parties
responsible for releases. If other parties are available,
engage them in discussion early on in an effort to bring
them to the table and participate in remediation. The
goal of these efforts will be to limit the scope and extent
of remediation and bring other parties into the process,
all of which in turn will save your client money both in
terms of remedial expenses and transactional costs. An
early and cost-effective practical resolution is often a
more realistic strategy in oil spill cases than litigation.

Conclusion

When confronted with an oil spill matter, attention
must be brought to the matter immediately upon
knowledge of the release. The liability scheme under
the Navigation Law is Draconian, and efforts toward

limiting the scope and extent of remediation to appro-
priate standards are often advantageous and cost-
effective for your client. Additionally, an investigation
into the release may uncover additional responsible
parties to which some of the remedial costs may be allo-
cated.42
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Municipal Control Over Mining in New York

By John W. Caffry and Inga L. Fricke

Introduction

There are currently almost 2,500 mines with current
operating permits in the state of New York, in nearly
every county.! The New York State Department of Envi-
ronmental Conservation (DEC) receives approximately
150 new mining permit applications each year, and
approximately 500 permit renewal, modification and/or
final reclamation inspection applications.2 According to
DEC’s Mined Land database, the great majority of these
mines are aggregate mines, either sand and gravel pits,
or hard rock quarries producing crushed stone.3

While mines can provide essential products, they
can also create significant adverse impacts such as
noise, dust, heavy truck traffic and visual impacts.
Mines resulted in the loss of over 2,000 acres of wet-
lands in New York from the mid-1980s to the mid-
1990s.4 With so much mining activity occurring in so
many different locations, it is not surprising that con-
flicts often arise between would-be miners and the com-
munities in which they seek to locate their mines.

New York State law limits the extent to which
municipalities may restrict or regulate mining opera-
tions proposed to be undertaken within their borders.
Although municipalities may not directly regulate most
mining operations and/or reclamation of mine sites,
they do retain a significant measure of authority to
exclude mines or control the location of mining through
the enactment of local laws and ordinances, such as
zoning ordinances, that incidentally affect mining proj-
ects. This article explores the extent of permissible local
regulation of mining in New York.

I. Overview of New York State Law and
Major Court Rulings

New York’s Mined Land Reclamation Law (MLRL),
Environmental Conservation Law (ECL) Article 23, Title
27, governs virtually all extractive mining activity in the
state, including hard rock quarries, sand and gravel
pits, and topsoil stripping operations.> The MLRL and
its implementing regulations® establish detailed rules
governing the operation of mines throughout the state.
These rules are meant to be the sole source of law gov-
erning the operation and reclamation of mines, and are
specifically intended to supersede all other state and
local laws directly regulating mining activity.”

Not all laws impacting mines have been preempted
by the MLRL, however. Each provision of each state or
local law affecting mines must be individually evaluat-
ed to determine whether it remains valid and enforce-
able despite the MLRL's preemptive language. Practi-

cally speaking, most zoning provisions that affect min-
ing are not preempted, and may be fully enforced by
municipalities. Many others may be only partially pre-
empted.

In 1987, the Court of Appeals ruled in Frew Run
Gravel Products, Inc. v. Town of Carroll8 that the MLRL
does not supersede other laws that may have an inci-
dental effect upon mining, such as zoning ordinances, if
they have purposes other than the regulation of mining.
This is so even if the “incidental” effect blocks the open-
ing of a proposed mine.

In Frew Run, the prospective mine operator sought
to locate its mine in a zoning district in which gravel
mining operations were prohibited. The applicant
argued that the preemptive language of the MLRL pro-
hibited the municipality from applying its zoning ordi-
nance in such a manner as to prevent the development
of the proposed mine. The Court of Appeals disagreed,
holding that because the zoning ordinance sought to
regulate land use generally, and was not established
specifically to regulate mining, it was not preempted by
the MLRL.? In arriving at this decision, the Court
appeared to be reluctant to construe the MLRL as over-
riding the traditional land use controls which are the
province of municipalities.10

In 1991, the Legislature codified the Frew Run deci-
sion in amendments to the MLRL (the “1991 Amend-
ments”).1! The 1991 Amendments provided in part that
the supersession clause of ECL § 23-2703(2) does not
prevent local governments from:

a. enacting or enforcing local laws or ordinances of
general applicability, except that such local laws
or ordinances shall not regulate mining and/or
reclamation activities regulated by state statute,
regulation, or permit; or

b. enacting or enforcing local zoning ordinances or
laws which determine permissible uses in zon-
ing districts . . .; or

c. enacting or enforcing local laws or ordinances
regulating mining or the reclamation of mines
not required to be permitted by the state.!2

In 1993, following the adoption of the 1991 Amend-
ments, the Court of Appeals reaffirmed the Frew Run
holding in the case of Hunt Brothers, Inc. v. Glennon.13 In
Hunt Brothers, the Court ruled that the MLRL did not
suspercede the Adirondack Park Agency’s land use
planning powers under the Adirondack Park Agency
Act.14 Declining to broaden the scope of the MLRL's
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supersession clause, the Court held that “only those
laws that deal ‘with the actual operation and process of
mining’ are superceded.”15

Accordingly, despite the fact that the MLRL’s pre-
emption clause appears to give DEC the exclusive
power to regulate the operation of mines,'® municipali-
ties retain broad authority to enact zoning ordinances
and other land use controls which regulate the location
and certain off-site impacts of mines, including pro-
hibiting mining entirely, either within designated zon-
ing districts, or throughout the entire municipality. The
extent and limitations of this authority are examined in
greater detail below.

Il. Zoning Ordinances Governing the Location
of Mining Activity

A. Permissible Regulation
1.  Prohibition Within Zones

It is permissible for municipalities to dictate the
location of mines by prohibiting mining activity in cer-
tain zones and allowing it in others.!” For instance,
mines may be banned in all zones except industrial
zones or special resource extraction zones. Alternative-
ly, they may be allowed in most zones, but expressly
prohibited in residential or business zones.!8 So long as
the ordinance can be construed as a valid effort to con-
trol land use, rather than an attempt to control particu-
lar mining activities and procedures, the MLRL's pre-
emptive provision has no impact on the local ordinance.

The Frew Run decision, described above, was the
first case to definitively affirm municipalities” right to
use their zoning authority to dictate in which zones
mines will be permitted or prohibited within their bor-
ders. The Legislature’s codification of this holding in
the 1991 Amendments removed any lingering doubt as
to municipalities” authority in this regard.

A number of cases have revisited the issue and reaf-
firmed this authority. In Preble Aggregate, Inc. v. Town of
Preble,’? for example, the Appellate Division, Third
Department, upheld a local law which prohibited all
mining in a particular zone:

A municipality retains general authori-
ty to regulate land use and to regulate
or prohibit the use of land within its
boundaries for mining operations,
although it may not directly regulate
the specifics of the mining activities or
reclamation process. Control over per-
missible uses in a particular zoning
area is merely incidental to a munici-
pality’s right to regulate land use with-
in its boundaries.20

If the rezoning is an otherwise valid exercise of the
municipality’s lawful authority to govern land use
within its borders, a zoning change which eliminates
mining from certain districts is not preempted by the
MLRL.2!

2. Town-wide Prohibition

Frew Run made it clear that municipalities have the
authority to create zoning ordinances of general appli-
cability that have an incidental effect on mining. How-
ever, the question still remained whether this authority
to control land use within specified zones would be
extended to permit municipalities to ban mining from
within their borders altogether.

In 1992, the Fourth Department addressed this issue
in the case of Valley Realty Development Co. v. Town of
Tully.22 In that case, the town rezoned the sole district
which had permitted mining, effectively eliminating
mining activity from its borders completely. The Fourth
Department upheld the rezoning because it found a
substantial relationship between the elimination of the
sole mining district in the town and the municipality’s
valid interest in protecting the public health, safety and
general welfare.?3

Four years later, in 1996, the Court of Appeals con-
firmed the Fourth Department’s holding in Valley
Realty. In Gernatt Asphalt Products v. Town of Sardinia, the
prospective mine operator applied for a permit to con-
duct mining operations on a new 400-acre site. Con-
cerned about the impact that this newest mine would
have on the community, the town of Sardinia amended
its existing zoning ordinance and eliminated mining as
a permitted use throughout the town. The Court deter-
mined that neither the MLRL, the 1991 Amendments,
the legislative history of those 1991 Amendments, nor
the Court’s decision in Frew Run, limited a municipali-
ty’s power to govern land use, even if that meant elimi-
nating mining from within its borders entirely.2*

The Gernatt court found that municipalities are not
obligated to permit the exploitation of all of their natu-
ral resources. So long as the exclusion is reasonable and
is designed to protect the rights of residents and to pro-
mote the interests of the community as a whole, the
rezoning will be upheld. There is nothing improper,
according to the Gernatt decision, about a municipali-
ty’s exclusion of industrial uses such as mining from its
borders.25

3. Conditional Zoning

A municipality may also establish a zoning ordi-
nance which restricts mining activity solely to certain
zones under one or more forms of conditional zoning.26
For example, a zoning ordinance may allow mines in
only certain zones and only by special use permit or
site plan review.?”
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In Town of Throop v. Leema Gravel Beds, Inc.,?8 for
example, the town brought suit to enjoin a mining oper-
ation that was being conducted in contravention of
local laws which required the operator to obtain a zon-
ing permit, as well as to undergo site plan review and
approval. The operator argued that such conditional
zoning provisions were preempted by the MLRL. The
Appellate Division, Fourth Department, decided in the
town’s favor, finding that the local laws at issue were
“’addressed to subject matter other than extractive min-
ing and . . . affect the extractive mining industry only in
incidental ways,”” and were therefore not preempted.

A municipality may also enact ordinances requiring
that mines meet certain specific criteria that apply gen-
erally to all land uses in that particular zone, such as
compatibility with surrounding land uses or limitations
on impacts to the environment.30 The ability of a local
planning board or zoning board of appeals to deny per-
mits to mines based upon these special criteria varies,
depending upon the type of permit involved and the
particular provisions of the zoning ordinance.

For example, in Schadow v. Wilson, the zoning ordi-
nance at issue provided that a special use permit could
be granted only upon a finding that a proposed land
use was, inter alia, in harmony with the appropriate
development of the adjacent neighborhood and served
the public convenience and welfare.3! Because these cri-
teria were of general applicability, and were not intend-
ed to only regulate the operation of extractive mining
activities within the town, the Court held that they
were not superseded by the MLRL, and could provide
the basis for a denial of a permit for a mine.32

From the decision in Schadow it is apparent that
issues such as traffic, pedestrian safety and a mine’s
potential effects upon property values may provide the
factual basis for a municipality’s denial of a permit.33
Similarly, an “undue adverse impact” upon other
resources can be grounds for a denial,3* as can a deter-
mination that the proposed mine will have “a signifi-
cant adverse effect upon the environment.”3>

It is also permissible for a municipality to have spe-
cific regulations affecting the location of mines, such as
those prohibiting mines within 500 feet of churches or
residences, so long as they do not regulate the operation
of a properly sited mine.3¢ If the grounds for granting
or denying a special use permit are generally applicable
to all permit applications, and are not specific to mines
and mining related activities, local governments are
expressly permitted by ECL § 23-2703(2)(b) to require
applicants to obtain such a permit.3”

Once a municipality decides to issue a special use
permit for a mine, the MLRL restricts the conditions
that can be placed on such a permit to the following:

1. ingress and egress to public thoroughfares con-
trolled by the local government;

2. routing of mineral transport vehicles on roads
controlled by the local government;

3. requirements and conditions as specified in the
permit issued by [DEC] under [the MLRL] con-
cerning setback from property boundaries and
public thoroughfare rights-of-way natural or
man-made barriers to restrict access, if required,
dust control and hours of operation, when such
requirements and conditions are established pur-
suant to [the MLRL]; and

4. enforcement of reclamation requirements con-
tained in mined land reclamation permits issued
by the state.38

However, under Schadow, these limitations do not apply
when a municipality decides to deny the permit out-
right, as long as the considerations used in denying the
permit are not unique to mining activity.?

Presumably, in certain circumstances, limitations on
mining operations outside of the four listed in ECL §
23-2703(2)(b) can also be enforced in certain cases after
a special permit has been approved. If the permit appli-
cation included certain operating parameters upon
which the municipality relied in issuing its approval,
such as the volume of materials to be extracted or the
hours of operation, the municipality should be able to
require that the mine be operated in conformance with
those promised parameters, even if they are outside of
the limits of ECL § 23-2703(2)(b). While this notion has
not as yet been tested in the appellate courts, the appli-
cant should not be permitted to have it both ways and
violate the very promises that led to the granting of the
permit.

Ironically, the limitations of ECL § 23-2703(2)(b)
could lead a municipality to deny a permit application
where it otherwise might have granted the permit with
conditions. For example, a local board may conclude
that a mining project could be made acceptable under
the criteria of the zoning ordinance by attaching what
would ordinarily be deemed to be appropriate permit
conditions on non-mining permits in order to mitigate
the potential adverse impacts. However, if such condi-
tions are not among those permitted by the MLRL at
ECL § 23-2703(2)(b), and the applicant will not volun-
tarily agree to modify the project, the municipality may
have no choice but to deny the application, if the mine,
as proposed, violates the local ordinance.

It should be noted that the limitation on permit
conditions set forth in ECL § 23-2703(2)(b) applies
expressly only to special use permits, and not to site
plan reviews.40 It remains to be seen whether the courts
will extend this limitation to site plan reviews, or
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whether municipalities whose zoning ordinances pro-
vide for site plan reviews instead of special use permits
may attach a wider variety of conditions to permits.4!

4. Specific Land Use Restrictions

Mining projects can also permissibly be affected by
any type of non-zoning ordinance that governs land use
generally and only indirectly impacts mining. In the
case of Seaboard Contracting v. Town of Smithtown, for
example, the Appellate Division, Second Department,
upheld a “Tree Preservation and Land Clearing Law”
that restricted the clearcutting of trees in order to pre-
vent erosion and to provide cover for wildlife because it
applied equally to all landowners within the communi-
ty, despite the fact that it had the incidental effect of
prohibiting mining activity.42 Similarly, in Patterson
Materials Corp. v. Town of Pawling, the Second Depart-
ment upheld a number of local laws regulating timber
harvesting and restricting construction-related activities
on steep slopes, wetlands and other environmentally
sensitive areas, declaring them to be “of general appli-
cability that, at best, would have an incidental burden
upon mining.”43

The MLRL also does not preempt enforcement of a
local code requiring a building permit for a structure
located at a mine, if the structure is not regulated by
DEC as part of the mining plan.*4

B. Impermissible Regulation

Under no circumstances may a municipality regu-
late the actual operation of a mine which is subject to
the MLRL, such as the steepness of the mine slopes or
the depth of excavation.#> The supersession clause of
the MLRL#¢ sweeps aside all such regulation by all enti-
ties, both state and local, other than DEC.47

Several cases have examined the extent and limita-
tions of municipalities” authority to regulate mining
operations. In Philipstown Industrial Park, Inc. v. Town
Board of the Town of Philipstown,* for example, the town
enacted a local law designed to require a special use
permit for activities designated as “soil extraction oper-
ations,”# including grading, removal of sand and other
materials, and most other types of excavations. The
Appellate Division, Second Department, declared the
local law to be preempted by the MLRL because the
specific criteria to be used in evaluating whether a spe-
cial permit should be granted, including requiring
screening and prevention of sharp declivities, pits and
depressions, were within the exclusive purview of the
MLRL. The court held that: “While a locality retains
general authority to regulate land use, and has the
authority to determine that mining will not be a use
within its confines, it may not regulate the specifics of
the extractive mining or reclamation process.”>0

In a number of other cases, the courts have prohib-
ited municipalities from imposing requirements related
to setbacks, dust control and suppression, screening,
blasting activities or hours of operation.>! For example,
in Town of Odgen v. Manitou Sand and Gravel Co., Inc., a
local prohibition on using blasting as a method of min-
ing within the town was rejected.52

The courts have also rejected limitations on the
term of the mine’s operations to a period of years less
than that provided for in the mine’s MLRL permit.>3
Since this type of restriction is specifically targeted at
regulating the operation of mines, as opposed to just
restricting the geographical location of mines within the
municipality, it is considered to be preempted by the
MLRL and is therefore unenforceable.>*

lll. Other Methods of Exerting Control Over
Mining Activity

A. State Environmental Quality Review Act
(SEQRA)

The State Environmental Quality Review Act
(SEQRA)> provides an additional source of municipal
authority to deny an application or impose conditions
upon mines that are subject to discretionary local per-
mit review. Since SEQRA is a state law of general appli-
cability, and is not a law relating exclusively to the
extractive mining industry, it is not preempted by the
MLRL.% The suggestion that it should be preempted
was expressly rejected by the Appellate Division, Third
Department, in Sour Mountain Realty, Inc. v. New York
State Department of Environmental Conservation.5” In that
case, the court ruled that “SEQRA, like a local zoning
ordinance, is a law of general applicability and does not
regulate actual mining operations, activities or process-
ing and, as such, does not frustrate the MLRL's purpos-
es or conflict with its provisions and is not
preempted.”>8

DEC generally assumes lead agency status for
SEQRA reviews of proposed mines. If the municipality
has no local ordinance giving it jurisdiction over the
mine, it may nevertheless take the opportunity to voice
its concerns about the proposed project during the com-
ment period on the draft environmental impact state-
ment (EIS).% Involved agencies other than the lead
agency may also submit comments.®0 The lead agency
must respond to all comments made on the EIS, in writ-
ing.61 Submitting comments on the EIS, therefore, is a
way for the municipality to bring its concerns to the
attention of the lead agency and the applicant, and see
that specific responses to those concerns will be issued
by the lead agency.

If the municipality has a non-superseded local ordi-
nance requiring a permit for any aspect of the mine,
then it will be an involved agency under SEQRA. .62
Upon completion of the SEQRA process, each involved
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agency must make findings regarding the mine’s poten-
tial environmental impacts.t3 These findings may pro-
vide a basis to condition or deny an application.64

SEQRA requires that before approving a project
such as a proposed mine, agencies, including munici-
palities, shall impose as permit conditions those mitiga-
tion measures deemed necessary to minimize or avoid
any adverse environmental impacts identified in the
draft EIS to the “maximum extent practicable.”¢> This
requirement applies to all “involved agencies” as well
as the “lead agency.”¢¢ These conditions need not neces-
sarily relate to the issues or criteria which gave rise to
the agency’s jurisdiction over review of the proposed
project in the first place.®” Thus, municipalities may use
SEQRA as a basis to impose permit conditions on a
mine, even where the local ordinance in question may
not expressly cover a certain issue.

SEQRA also provides a basis for the denial of a zon-
ing application for a proposed mine, if there will be sig-
nificant unmitigatable adverse impacts, such as visual
impacts.®8 In Lane Construction Corp. v. Cahill, for exam-
ple, the Third Department upheld a DEC Deputy Com-
missioner’s decision to deny a mining permit based on
his conclusion “that the project’s impacts on the histori-
cal and scenic character of the community including
visual and other impacts on the community cannot be
sufficiently mitigated.”®® The Deputy Commissioner’s
decision to deny the permit on SEQRA grounds was
upheld despite the absence of specific DEC regulations
governing visual impacts of mines, with the court hold-
ing that SEQRA alone provided adequate authority for
the denial.70 This broad interpretation of the scope of
the authority granted by SEQRA should apply to
municipalities, as well as to DEC.

B. Participation in the DEC Permitting Process

ECL § 23-2711(3) gives municipalities another
avenue to provide input on mining project applications
that are under review by DEC. This section of the
MLRL requires DEC to notify the “chief administrative
officer” of the local government in which a proposed
mine is to be located that an MLRL permit application
for the mine has been submitted.”! The municipality
may suggest additional limitations on the project that
DEC may incorporate into its MLRL permit.”2 If DEC
does not agree that these conditions are justifiable, it
must provide a written explanation of the reason for its
refusal to incorporate them into the permit. The munici-
pality may also participate in any DEC legislative hear-
ing that is held under 6 N.Y.C.R.R. Part 624, or may
intervene as a party in the Part 624 adjudicatory hear-
ing, if one is held.

A local zoning ordinance which prohibits or
restricts mining will not affect DEC’s permit processing
procedures. ECL § 23-2711(2) requires that an applica-

tion for a mining permit include “a statement by the
applicant that mining is not prohibited at that
location.”73 However, so long as the applicant does not
expressly acknowledge that mining is prohibited at the
proposed location, DEC will not look any further into
the issue of whether or not a mine will comport with
local laws.

Even if the municipality does prohibit mining at the
proposed location, either at the time of the application
or by a zoning amendment adopted during the penden-
cy of the application, DEC must continue to process the
mining permit application as though the mine were a
permitted use. The courts have expressly stated that
DEC is obligated to continue processing an application
without regard to the existence of local zoning, or its
effect on the site.”* Neither a municipality’s zoning
ordinance, nor its land use master plan, are grounds to
suspend DEC’s processing of an application.” Likewise,
DEC is under no independent obligation to evaluate the
applicability of the local zoning ordinance in determin-
ing whether to deem the application complete.”®

C. Local Enforcement of the MLRL

Municipalities can enforce the provisions of a DEC-
issued MLRL permit in court, and can also redress vio-
lations of the conditions of a local permit through their
zoning enforcement procedures. ECL § 71-1311(2) con-
tains a citizen suit provision for enforcement of the
MLRL by municipalities and private persons. This pro-
vision provides that if DEC, acting by the Attorney
General, fails to bring suit to enjoin a violation or
threatened violation of “any provision of article 23, . . .
any person who is or will be adversely affected by such
violation” may bring a citizen’s suit in any court of
competent jurisdiction to restrain the violation.”” Such
relief is available to municipalities as well as to private
individuals.”8

In addition, as discussed above, municipalities are
expressly authorized to attach conditions to special use
permits that they issue to mines to enforce certain oper-
ating and reclamation requirements contained in MLRL
permits issued by the state.” A municipality can
enforce those conditions through its zoning enforce-
ment procedures independent of the citizen suit provi-
sion of the ECL.

D. Small Mines

Very small mines are not within the scope of the
MLRL. Mines involving the extraction of 1,000 tons of
material per year or less do not need a permit from
DEC, and are not regulated by DEC.8 Therefore, the
preemption language of the MLRL does not apply to
these mines and municipalities are free to impose their
own rules and regulations on their siting and operation,
or ban them entirely.8!
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IV. Effect of a DEC Permit on a Municipality’s
Zoning Authority

It is within a municipality’s authority to deny an
application for a special use permit or other necessary
local permit despite the fact that the applicant has
already obtained a permit from DEC. The courts have
repeatedly held that simply having obtained a MLRL
permit from DEC does not exempt the mining applicant
from obtaining all necessary permits from the munici-
pality, nor does the issuance of a permit by DEC mean
that the municipality is required to approve the proj-
ect.82 A municipality, therefore, is free to make its own
findings and determinations about a proposed mine
and whether the requisite local permits should be
issued, regardless of whether or not the applicant has
obtained a permit from DEC.

As is discussed further at VI., below, the existence
of a MLRL permit or permit application does not confer
on the applicant any vested rights, either in the project
or the current zoning designation governing its proper-
ty, that would oblige the municipality to issue the nec-
essary approvals. Therefore, municipalities must exer-
cise their own jurisdiction regarding proposed mining
projects, and need not accede to an applicant’s demand
that it be given local approvals simply because it has
acquired an MLRL permit from DEC.

V. Regulation of Expansion of Pre-existing
Mines

Mines which are pre-existing nonconforming uses,
and which have not been abandoned, are generally con-
sidered to be “grandfathered” under local ordinances
and can permissibly expand to their logical limit on the
owner’s property without being affected by subsequent
changes in local zoning ordinances.83 However, if a
municipality does change its zoning ordinance to
restrict or eliminate mining activity within its borders,
the burden rests on the mining applicant to show that it
qualifies as a pre-existing, grandfathered use.84

The limits of grandfathered approval are to be
determined on a case-by-case basis. Changes in the vol-
ume of mining, hours of operation, or types of equip-
ment used are generally considered to be grandfa-
thered.8> However, adding new uses to a mine, such as
manufacturing asphalt or mixing cement, might be con-
sidered to be changes in use and may not be included,
depending upon the terms of the applicable local ordi-
nance. A change from sand and gravel mining to hard
rock mining, for example, might also be a change in
use, requiring a new permit.8

VI. Rezoning: Takings and Vested Rights
Claims

Municipalities are frequently faced with claims that
a local ordinance permitting mining may not be amend-

ed to prohibit mining or more stringently control its
location because an applicant has a right to mine its
property. Frequently, such arguments are couched as
either a claimed vested right in the zoning as it existed
at the time that the applicant purchased its property, or
else that the rezoning constitutes an unconstitutional
taking of the applicant’s property. However, so long as
the municipality’s rezoning efforts were procedurally
proper, and there remains another economically viable
use of the property, such arguments are not likely to
succeed.

Vested rights are only acquired once substantial
construction has been undertaken and the property
owner has made substantial expenditures on the project
pursuant to a lawful permit.8” In Preble Aggregate the
Appellate Division, Third Department, addressed the
issue of whether applicants have a vested right in zon-
ing that permits mining activity. In that case, more than
a year after the applicant had filed its application for a
MLRL permit with DEC, the town adopted a local law
prohibiting all mining in the area of a proposed mine.
By that time, the applicant had expended over $240,000
in furtherance of its permit application, expenditures
which were made in reliance on the old zoning code
which permitted mining on the property.

Nevertheless, the Court rejected the applicant’s
argument that it had a vested right to mine, finding that
it had willingly proceeded with its permitting efforts
despite the town’s objections thereto and that it:

failed to show that it had effected sub-
stantial changes and incurred substan-
tial expenses to further development
pursuant to a legally issued permit, or
that its activities in furtherance of its
pursuit of the required permits—
notwithstanding the existence of the
Local Law—were such that enforce-
ment of the amended law would be
inequitable (citations omitted).58

Therefore, Preble Aggregate confirms that applicants are
not entitled to continuance of the zoning that previous-
ly existed, even at the time that they initiated the MLRL
application process. Within limits, municipalities are
free to amend their zoning ordinances long after a new
mine has been proposed.

In the recent case of Briarcliff Associates, Inc. v. Town
of Cortlandt,® the Appellate Division, Second Depart-
ment, held that the applicant did not have a valid con-
stitutional takings claim against a municipality for
rezoning its property to prohibit mining thereon. Briar-
cliff Associates purchased a small emery mine with the
intention of converting the parcel into a large crushed
stone quarry. Some three years later, the town rezoned
the parcel to a residential designation which prohibited

16 NYSBA The New York Environmental Lawyer | Summer 2001 | Vol. 21 | No. 3



mining, and also excluded heavy trucks on the single
town road leading to the property. The Second Depart-
ment concluded that this was not a taking of the appli-
cant’s property interest because the land still had some
economically viable potential for use as a residential
development. This was so despite the fact that the
applicant was prohibited from using the parcel for what
it considered to be its most economically productive
use, aggregate mining.%0

Therefore, a municipality is well within its authori-
ty to rezone a piece of property or deny a necessary
permit or approval, even if the prospective operator is
pursuing a mining permit pursuant to the zoning cur-
rently in effect, or has already obtained a mining permit
from DEC, so long as the actual construction of the
project has not proceeded so far as to create vested
rights, and so long as another economically viable use
of the property remains.

VIl. Conclusion

There are many actions which a municipality can
permissibly take in order to minimize what may be
regarded as the adverse impacts of unrestricted mining
within its borders. While the MLRL preempts a munici-
pality from regulating the technical aspects of the oper-
ation of a mine, the Court of Appeals and lower courts
have unquestionably upheld the traditional powers of
municipalities to determine appropriate land uses with-
in their borders through the enactment of zoning ordi-
nances. Even to the extent of a complete ban on all min-
ing within their borders, municipalities are free to
enact, apply and enforce zoning ordinances which
restrict the location of mining activity, or which reserve
to the municipality discretionary authority to review
and evaluate impacts of mining activity within particu-
lar districts. Municipalities may also employ SEQRA
and additional local ordinances for similar purposes.
Moreover, opportunities exist for municipalities to par-
ticipate directly in the MLRL permitting process in
order to ensure that their concerns are taken into
account by DEC.
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Save the Date:

Friday, October 12, 2001

St. John's University School of Law is holding an all-day conference on the 25th Anniver-
sary of SEQRA (the State Environmental Quality Review Act), co-sponsored by the Envi-
ronmental Law Section of the New York State Bar Association.

This conference, for which CLE credit will be available, will highlight SEQRA policy, litiga-
tion, relationship to land use and zoning, and the use of new technology in preparing envi-
ronmental impact statements. It is designed for attorneys, environmental consultants, gov-
ernmental officials and employees, and planners. Attendees are encouraged to fully
participate.

Specific sessions will focus on SEQRA and suburban land use, New York City Watershed,
and environmental justice concerns—as well as anticipated legal issues arising under
SEQRA, and its prospects for the future.

This is a one-day version of the program sponsored by Albany Law School in March 2001,
designed for Metropolitan area, suburban and Long Island participants.

Program Chairs: John Armentano, Esq.
Farrell Fritz

Mark Chertok, Esq.
Sive Paget and Riesel

Professor Philip Weinberg
St. John's Law School
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The Amended Article X and New York’s Competitive

Market: An Overview
By Robert Panasci

l. Introduction

Will New York State’s effort to deregulate the
power-generating industry make New York more com-
petitive in the market for companies to build new elec-
tric generating facilities? In the last decade, New York
has tried to make it more attractive for companies to
provide additional electricity in the state, but no plants
have been built since the enactment of Article X, of the
Public Service Law, in 1992. Recently, New York fine-
tuned Article X with amendments. However, an issue
that remains after the amendments is whether the new
Article X will help or hinder New York’s notion of free-
market electricity.

This article will explore the status of New York’s
competitive market and discuss the possibility of its
success. Article X and the previous decisions of the
Public Service Commission (PSC) may have been a hin-
drance to competitiveness in New York, but there may
be help. If the public, both residential and large electric
consumers, understand the benefits the new facilities
will provide and understand the concept of “green
power,” they may buy electricity from a facility that
uses a more environmentally friendly fuel source.! This
greater demand for “green power” may require the
industry to increase the use of natural gas and phase
out the use of coal as a fuel source. If outside compa-
nies, desiring to build a facility in the Northeast, see the
change in New York, they may want to build in this
state instead of a neighboring state.2 This may make the
state more competitive, therefore reducing the cost of
electricity, but the environment may pay the steepest
price.

The first part of this article will explore the methods
New York used to implement its policy of deregulating
the industry. The second part will discuss Article X and
its recently enacted amendments. Next, this article will
show the present industry with respect to the power
that coal-burning facilities generate and the pollution
they emit. The fourth part explains the Athens Generat-
ing Facility application and the possibility of its
approval by the Siting Board. The fifth part discusses
the concept of “green power” and the likelihood of
New Yorkers embracing it. The article will conclude
that New York should become more competitive in the
electric generating industry, which may lower electrici-
ty costs in the years to come, however, the environmen-
tal costs will continue to climb if New York remains
dormant towards this issue.

Il. New York’s Deregulation Process

New York’s push towards deregulating electricity
generation began after Article X was enacted.3 The
intent of restructuring the utility industry in New York
was “premised on the expectation that a competitive
market for the supply of electricity . . . [would] result in
lower electricity prices for all classes of consumers.”4
PSC approved utility plans would give electric cus-
tomers access to new energy suppliers known as energy
service companies, or ESCOs. The plans allow the con-
sumer to choose the electric generator but the delivery
of electricity to homes and businesses will remain the
job of the local utility and continue to be regulated by
the PSC.5

The first principle, in the PSC’s Opinion and Order,
is to guide the transition from a regulated monopoly to
a competitive market for the sale of electricity. The
Opinion and Order asserts that “the economic and envi-
ronmental well-being of New York State is of para-
mount concern . . . [and it] cannot be compromised to
accommodate the others.”¢ Incorporating the economy
and the environment into one guiding principle is seen
in both the New York Public Service Law and New
York Energy Law. This requires the PSC to not only
encourage economic development in New York but also
to protect the environment.” PSC’s Web site states that
“[i]ln a competitive market, electricity prices should be
lower than they would be under government regula-
tion. Competition should also produce innovation and
new technologies that promote services.”8

With the information regarding the deregulation
process in New York, including the amendments of
Article X, the question that still exists is whether com-
panies will seek to build a new electric generating facili-
ty in New York. In a New York Times article, the director
of an out-of-state company declared that, “[w]e are not
going to jump into the New York market and lose
money.”® While it may be true that New York does not
have the competition that other states enjoy, New York’s
system has laid the groundwork for more competition
in the future.l0 PSC Chairwoman Helmer believes that
when electric generating companies look at New York’s
electricity market in the next few years, they will see a
different picture.!! The answer to these problems may
be answered when the Siting Board issues its final deci-
sion on the Athens Generating Facility.12
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Ill. Article X

The original siting law was Article VIII, of the Pub-
lic Service Law, enacted in 1972 to create a multi-agency
state siting board that would consider all issues regard-
ing the siting of power plants in a single forum. The
intent of the legislation was to provide a quicker review
for siting a new power plant by allowing all matters,
including municipal law, to be conducted in one pro-
ceeding.1? In 1978, Article VIII was amended to stream-
line the decision process and create certain deadlines
that the board would have to follow. One of the dead-
lines required the board to make a final decision within
two years.14

In 1992, the New York State Legislature enacted
Article X of the Public Service Law, “Siting of Major
Electric Generating Facilities.”15 It attempted to consoli-
date the approval process by “establishing the Siting
Board as a one-stop approval body that convenes public
hearings, gathers evidence and data, and makes deci-
sions regarding proposals for new power plants.”16
Governor Mario Cuomo’s administration recommended
a new free-market system of power production that it
hoped would help reduced New York State’s electric
rates.l” The business community said that the electric
rates make New York less economically competitive
with other states competing for the investment of these
companies in their state.18

In Governor Cuomo’s State of the State in 1988, he
stated that “[b]y examining the need for new generat-
ing facilities . . . the economics addressed through a
competitive bidding system, [will allow] individual
licensing proceedings to be substantially streamlined.”1?
Cuomo envisioned that permits would be awarded to
the facility that offered to produce electricity at the
cheapest rate, but New York’s Public Service Law does
not contain that notion. In fact, the potential builder has
the ability to bypass the requirement of public need if it
meets certain standards.20 The notion that the applica-
tion process would be streamlined is an integral part of
Article X, but whether New York has achieved a
streamlined application process is open to debate.?!

Before an electric generating company can build a
facility in New York, it must comply with the require-
ments of Article X. Section 162 states that “no person
shall commence the preparation of a site for, or begin
the construction of a major electric generating facility
[of 80 megawatts or more??] in the state without having
first obtained” a certificate of environmental compati-
bility and public need.2?3 Any application under Article
X will be decided by the State Board of Electric Genera-
tion Siting and the Environment (hereinafter “Siting
Board”). The Siting Board consists of four commission-
ers, one each from the New York State Departments of
Public Service, Environmental Conservation, Health

and Economic Development.?* For each proposed facili-
ty, the Governor will add two more ad hoc members to
the Siting Board after an application has been filed, one
from the judicial district and the other from the county
where the facility is proposed.?>

In applying for a certificate, the applicant shall file
an application with the Chairperson of the Siting Board.
The application must include, infer alia, descriptions of
the site and of the facility to be built, “including . . .
present and proposed development, source and volume
of water required for plant operation and cooling, and
as appropriate, geological, aesthetic, ecological, tsuna-
mi, seismic, biological, water supply, population and
load center data.”2¢ In addition, the Siting Board may
prescribe a description and evaluation of the reasonable
alternatives to the facility, and if these alternatives are
not selected pursuant to an “approved procurement
process,” the applicant shall include a description and
evaluation of reasonable energy supply source alterna-
tives.?” Facilities that are not approved for the procure-
ment process must also include estimated cost informa-
tion, such as fuel costs, plant service life and capacity
factor, and total generating cost per kilowatt-hour.28

The applicant must produce evidence that will
allow the Siting Board [now the Commissioner of Envi-
ronmental Conservation after the amendment to Article
X] to:

evaluate the facility’s pollution control
systems and to reach a determination to
issue there for, subject to appropriate
conditions and limitations, permits pur-
suant to federal recognition of state
authority in accordance with the Feder-
al Clean Water Act, the Federal Clean
Air Act, and the Federal Resource Con-
servation and Recovery Act.?

Initially, the Legislature intended that the Siting Board
issue all permits that would be required for the facility
to be built.30

Even though Article X delegates the authority to
Siting Board to issue permits in accordance with federal
law, it is questionable whether the federal government
will allow the Siting Board to issue these permits. The
United States Environmental Protection Agency (EPA)
denied the Siting Board the authority or delegation to
“implement a ‘one stop” permitting process.”3! Jeanne
M. Fox, the Regional Administrator of EPA, stated that
“any certificate issued by the Siting Board . . . does not
represent a permitting action under an authorized
National Pollution Discharge Elimination System
(NPDES) program.”32 The EPA suggested that the state
could, if allowed under state law, transfer the authority
to issue NPDES permits for these facilities back to the
Department of Environmental Conservation (DEC).3
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In response to EPA’s determination, the New York
State Legislature amended Article X during the 1999
session.3* The purpose of the amendment was to permit
the Commissioner of DEC to issue environmental per-
mits in connection with the process of siting certain
electric generating facilities.”3> As indicated by this let-
ter, the EPA was unwilling to delegate or authorize the
Siting Board the power to issue federal permits, which
would make it impossible for a new electric generating
facility to be sited in New York.3¢ Section 164(f) of the
amended Article X gives the Commissioner of DEC the
power to issue these permits along with the Siting
Board, which would allow the Siting Board to issue a
valid certificate of environmental compatibility and
public need that EPA would approve.

The opponents of Article X claim that it continues
to exempt newly proposed plants from review under
the State Environmental Quality Review Act (SEQRA).
The Environmental Advocates, an opponent of the
amended Article X agree that fast tracking the process
of siting new power plants will make it easier for the
applicant, however, there are no provisions in the
amendment that ensure the existing plants will lower
emission levels.3” The legislation may lead to lower
costs and innovation, the “typical attributes of a com-
petitive market,” but it will not be advantageous to
society to lose “the environmental protection that the
regulated monopoly brought us.”38 According to the
Environmental Advocates, the older power plants are
receiving preferential treatment; “[m]ost coal- and oil-
burning power plants in New York State are taking
advantage of a loophole in the Federal Clean Air Act
that allows them to avoid meeting modern air pollution
standards.”3 These older power plants are allowed to
emit pollution levels four to ten times the amount that a
new facility would be required by the Clean Air Act. If
this trend continues, the concern is that there may not
be a competitive market because the older plants will
charge lower electric rates due to lower costs of meeting
the standards set forth by the Clean Air Act.#0

When there is a proposal to construct a new electric
generating facility in someone’s backyard, there will be
parties that are opposed to the construction. The legisla-
ture recognized this and required that an applicant sub-
mit a fee of $1,000 per megawatt of generation capacity,
but not to exceed $300,000.4! This “intervener fund”
will pay for public studies of the proposal, but can not
be used for attorney’s fees. Section 164(6) states that any
money left in the fund after the Siting Board has made
its decision on an application and the time has expired
for applying for a rehearing or judicial review, will be
returned to the applicant. New York is the only north-
eastern state to require the intervener fund, which
would be used by those who are opposed to the pro-
posal.+2

The proposed power plants are called “merchant
plants” because New York’s deregulation policy
requires companies other than regulated monopolies to
submit applications for approval by the Siting Board.*3
The companies seeking to enter the market in New
York, however, are not guaranteed any return on their
investment. Because of this, Article X does not require a
key component of Article X is that these “merchants”
are not required to show there is a need for a new
power plant. In other words, it is the company’s choice
to build and their money to lose.#

In the northeast, there are 48 proposed power
plants,*> of which 11 have filed an application in New
York.4 That does mean that all 48 proposals will even-
tually become a running power plant. Companies “rou-
tinely make applications at several sites in different
states simultaneously.”4” The decision by the company
where to eventually build the plant depends on a vari-
ety of issues including the ability to get site approval,
the amount of taxes, and the amount of time it takes for
a final decision.*8

The time period for a final decision varies from
state to state. Under Article X, the Siting Board is
required to issue a decision for a certificate within 12
months from the date the Chairman of the Siting Board
determines that the application was in compliance with
Article X.#° However, this requirement has not been fol-
lowed during the application process for the Athens
Generating Facility.?0 Three adjoining states that com-
pete for new generating facilities have a time require-
ment that is shorter than New York’s: Massachusetts
has 12 months, Connecticut has six months, and New
Jersey has no limit.5!

IV. Industry Standards

Twenty-five percent of the electric generating facili-
ties in New York are run on fossil fuels.52 However, the
United States, as a whole, relies on the “older and dirti-
er coal-fired plants that emit the most NOx and SO2.”53
Provisions in the Clean Air Act permit older power
plants to continue to emit air pollutants at levels that
are similar to the levels when the plant first opened,
which may be up to 30 years ago. These older units,
however, are subject to acid rain requirements. More-
over, if the facility is located in a nonattainment area for
sulfur dioxide, it is subject to Title 1 Reasonably Avail-
able Control Technology (RACT) standards.>* However,
the standards that are prescribed for the older facilities
are not as stringent as the new source performance
standards (NSPS) which is the best available control
technology (BACT), or the lowest achievable emissions
rate (LAER).5

New power plants that were established after the
Clean Air Act are required to meet more stringent emis-
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sions standard than the older plants. If an older plant
modifies its existing structure, it must also meet NSPS,
unless it falls within one of six exceptions.> The
statutes and regulations “translate . . . to an advantage
in terms of required emissions level or, to put it another
way, avoided pollution control costs, for the older . . .
utility [facilities].”57 If these facilities were subject to
more stringent standards, then their cost per kilowatt
hour would increase anywhere from ten to 100 percent.
In sum, the older facilities have an advantage over new
facilities because the older facilities will be able to pro-
duce and sell electricity at a lower rate because they
have a much lower production cost.8

Newer facilities are more energy efficient and envi-
ronmentally friendly than the older facilities. New gas-
fired generation technology is able to produce electrici-
ty at a much lower cost and this progress in technology
could lead to more efficient smaller-scale technologies,
including the natural gas-fired combined cycle generat-
ing plants.> “The greater efficiency of . . . [gas-fired]
technology over conventional coal generation, coupled
with the cleaner-burning quality of natural gas, means
that . . . [the gas-fired] systems [will] produce less . . .
CO2 per kilowatt-hour [than] produced by convention-
al coal-fired stations.”60

V. Proposed Athens Facility

PG & E Generating (hereinafter “Athens Generat-
ing”) filed an application, under Article X, to build a
1,080 megawatt gas-fired electric generating plant in the
town of Athens, Greene County, New York.6! Athens
Generating began the Article X review process by filing
a Pre-Application Report on September 9, 1997. On
November 7, 1997, Athens Generating distributed pro-
posed stipulations to all statutory and interested parties
to define the scope and specific details for studies that
support its application for the facility.62

On August 28, 1998, Athens Generating filed its
application for a Certificate of Environmental Compati-
bility and Public Need pursuant to Article X of the PSL.
On October 22, 1998, the Chairman of the Siting Board
determined that Athens Generating’s application com-
plied with the requirements of Article X, thus com-
mencing the time period within which the Siting Board
has to make its final decision whether to allow the new
electric generating facility to be built. 63 If the Athens’
application is accepted, the facility’s production of elec-
tricity will emit less pollutants into the air compared to
the older power plants that use coal.

VI. Green Power

“Green power” has the ability to affect how com-
petitive the market for electricity will become. PSC has
ordered that power providers disclose, in bills sent to
customers, beginning in April 2000, the fuel sources the

companies use to generate their power. The information
contained in the bill will show the percentage of the
company’s power that comes from coal, oil, natural gas,
or nuclear sources. Also included will be an indication
of how much pollution each fuel created. PSC Chair-
woman Helmer declared that “[e]nvironmental disclo-
sure not only will empower consumers and facilitate
customer choice, but also will encourage clean power
generators to compete in New York’s energy market.”64
The disclosure requirement will have an impact on
every type of electric retailer, including the old investor-
owned utilities, merchant plants, like Athens Generat-
ing, and municipal utilities.®>

Environmentalists predict that companies who mar-
ket green power will be able to develop a consumer
base even if they charge slightly more for electricity.
This is a theory that has been attempted in other
states.t¢ The hope is that consumers will decide to pay
more for electricity from a facility that emits less pollu-
tants in the environment than the old coal burning facil-
ities®” Research Data International reported that 80 per-
cent of Americans consider themselves to be
environmentalists, compared with 35 percent in 1973. It
showed that between 1990 and 1997 the sale of organi-
cally grown food increased by 23 percent, despite its
high cost. The report “predicts a similar pattern in
power buying,” in which, Mr. Myers asserted that
“[bJecause of deregulation, green electricity will become
mainstream like recycled paper, even if it costs more,
and our air will become cleaner.”68 Myers predicted
that the green power market will gain up to $37.5 bil-
lion of the $75 billion in annual sales of residential elec-
tricity in the US by the year 2003.69

In recent polls conducted on electricity production,
the public has mistakenly believed that most of the elec-
tric generating facilities in the U.S. no longer use coal,
but instead use hydro power or renewable resources.”
In the same study, 72 percent concluded that they
believed environmental improvement is more impor-
tant to society than economic development.”! The above
shows that the public is unaware how much the U.S.
relies on the coal-burning facilities.” With 72 percent of
consumers believing that the environment is more
important than industrial growth, there is a possibility
that the public will choose green power if given the
chance.

Along with environmentalists calling for green
power, Wall Street has also gone green. Mainstream
utilities investors have become interested in environ-
mental performance because the utilities with the best
environmental record have consistently achieved better
stock market performance than its less environmentally
friendly competitors.” Of 26 electric utilities trading on
the stock market, the 13 with the highest environmental
ratings achieved more than 600 basis points higher than

NYSBA The New York Environmental Lawyer | Summer 2001 | Vol. 21 | No. 3 23



the bottom environmental performers during 1998.74
This correlation is due to the direct relationship
between environmental performance and management
control, which is the primary determinate that investors
sue to determine financial performance.

While some believe that the market will change
with the advent of green power, there are others who
believe it is not plausible. Jacquelyn Ottman, consultant
with the U.S. Environmental Protection Agency, ques-
tioned, “[d]oes the green product offer meaningful ben-
efits beyond appeals to true altruism?”7> Bruce W. Rad-
ford, the author of We Got Green? Not Hardly, agreed
and analogized green power to a car purchaser trying
to decide between a Honda Accord and a Ford Taurus.
If the car salesman for the Accord told the purchaser
that the Accord is built with recycled steel and the Tau-
rus is built with new steel from an eco-destructive iron
mine in a Third World country, the purchaser, if an ordi-
nary American consumer, would probably laugh in his
face. A car buyer does not want recycled steel, she
wants a CD player, leg room, cup holders, and anti-lock
brakes. Radford called these value-added products;
they change the way the car works, but that is what
products do. “On the other hand, recycled steel is not a
consumer product, but more properly described as a
manufacturing process. The same goes for coal, urani-
um, wind, sunshine or natural gas, when used as boiler
fuel.”76 The bottom line to their argument is that the
public wants electricity with the cheapest rates; they
will not care where it comes from, just as long as it is
cheap.

VII. What Happens Next

New York, in its effort to deregulate the electric
industry successfully, must incorporate two policies: (1)
the search for least-cost power and environmental pro-
tections, and (2) protecting environmental objectives.””
The construction of gas-fired generation plants will
have less impact on the environment and they can also
produce electricity at a lower cost. To further its objec-
tives under deregulation, PSC encourages companies to
develop innovative ideas that may create cheaper prices
for the customer.”® However, the language of Article X
is silent on the use of innovative ideas, it only deals
with fasttracking the siting of new electric generating
facilities.

California’s and Massachusetts’s deregulation legis-
lation seems to incorporate the twin policy objectives of
least-cost power and environmental protections articu-
lated in federal regulatory statutes.” California main-
tains that the goal of its siting board shall be to mini-
mize the cost of electricity to the public and improve
the environment. It had been predicted that competition
will lead “California businesses and homeowners . . .
[to] feast from a table set with products and services.”80

Reform proponents seem to see blue skies in the future.
Pointing to the benefits provided by the deregulation of
other industries, “they expect electric restructuring will
drive down costs, better allocate and manage risks, pro-
mote innovation and bring an increasing and diverse
array of products and services to all customers.”51

The authors’ report looked at the green power
products that were available to the residential cus-
tomers and the range of product offers and cost sav-
ings. At first, customers switching to green power did
not start fast. After the first six months, only .8 percent
of residential customers switched to a new service
provider. The authors stated that the ““diffusion” of new
products is rarely immediate, but typically starts slowly
before accelerating.”82 One of the problems that caused
the slow start was the switching process itself, which
required large transaction costs for smaller customers.
Even with the dismal start, by the end of the summer of
1998, only months after Californians were able to
switch producers, at least 16 merchant plants planned
to offer electricity to residents.83

An easier way to understand the process of deregu-
lation is by looking at the experience of the telephone
industry after the 1984 breakup of the Bell system.
AT&T’s share of the interstate telephone market only
declined by less than 4 percent, despite aggressive mar-
keting by its competitors. Even though AT&T still has
over 50 percent of the long-distance market, over time,
consumers have developed an understanding of their
ability to switch carriers, which will continually lower
AT&T’s share of the market.3* With this experience, the
slow beginning in California of switching power com-
panies should not be considered to be a failure for the
competitive market.

Even if new competitors are able to offer significant
savings and other benefits, however, the large transac-
tion costs will continue to be problematic for the com-
petitive market. Due to high start-up and customer
acquisition costs, signing up residential customers costs
over $100 per customer during the early years of
restructuring.8> As of August 1998, it appeared virtually
impossible for new electricity servers to offer price-
based electricity to residential consumers at a profit.

While these merchant plants realized they would
not make a profit in the early years of business, they
hoped that if they could establish a brand identity and
attract new customers over time, they would be able to
make a profit in the long run.8¢ Due to the difficulties of
merchant plants to offer real cost savings to residential
customers, these companies offer value-added products
and services, for example, green power products. In
California, of the 16 new companies that were to begin
offering products by the end of the summer of 1998, 11
of them were to sell green power and to market their
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company as a green power company, and not try to
establish themselves as a costs savings provider.8”

An additional barrier for the competitive market to
sway consumers to the least-cost and environmentally
friendlier options is informational costs. It takes a con-
sumer a considerable amount of time to gather all the
cost-saving alternatives and the environmental benefits
of switching to a different supplier and determine
whether the switch will cause the consumer to have
additional costs.88 The failure of consumers to buy ener-
gy-efficient lighting, refrigerators, and other appliances
in the 1980s, even where there would have been cost
savings to the consumer is an example of the failure of
market mechanisms in the electric industry. It has been
shown that consumers will opt to pay for the additional
electricity rather than installing the energy and cost-effi-
cient technology.®? To correct the informational barriers
that prevented market investments, Massachusetts
required utilities try and correct these market failures
with direct involvement with marketing and imple-
menting conservation options.?0 With the report indicat-
ing that 80 percent of Americans consider themselves
environmentalists, there may be hope that once the
informational barriers are broken, consumers will
choose the cleaner source.”!

If New York’s campaign for a competitive market is
to be successful, it will have to follow the lead of Cali-
fornia and Massachusetts and learn from the early
problems that plagued them. Also, if New York is to
make its state truly competitive, it must develop a plan
to deal with the existing power plants. One of the con-
cerns of many environmental groups, including Envi-
ronmental Advocates,”> and the energy industry, includ-
ing companies that want to enter the competitive
market, is the deregulation legislation on both, the
national and state level, failed to address the problem
with the older power plants, thus hindering their
replacement with newer, cleaner plant technology.?

The “grandfathering” of these older coal burning
plants?* will hurt the competitiveness of the deregulat-
ed industry because these facilities are able to produce
electricity at a much lower rate than the new generating
facilities.%> Eliminating the grandfathering exemptions
will create higher costs for the older plants and the
emergence of a market-based wholesale market for elec-
tricity, cleaner energy sources could become more eco-
nomically competitive.? In addition, the subsidy for the
older, dirtier power plants creates disincentives for
innovations in new cleaner energy production technolo-
gies because the merchants willing to produce their
innovative ideas will not be able to compete with the
lower prices of the old plants.?”

In 1999, New York State Governor George E. Pataki
took action that may help newer facilities become more

competitive with the older facilities.”® The Governor
directed DEC Commissioner John P. Cahill to require
electric generators to reduce emissions of acid rain
causing pollutants. Under the Governor’s initiative,
New York will cut its emission levels of sulfur dioxide
by another 50 percent on top of the reductions that
were created by “Phase II” of the Federal Clean Air Act,
which required a 50 percent reduction of sulfur dioxide
from electric generators by 2000. The Administration
hopes this initiative, along with the amendments to
Article X, will create an environment that will foster
competition and create a market for more efficient and
environmentally sound power plants.”

While the Governor’s initiative will require the old
power plants to reduce emission levels, this alone will
not lead to a competitive market. As demonstrated
above, New York has to address the problems associat-
ed with informational costs and renewable resources or
green power products. Proponents of renewable
resources contend that without some form of compul-
sion or subsidy by regulators, these resources will not
be able to compete in the energy market based on least
cost. However, the utilities do not want to be the only
ones burdened with bringing renewables to the
market.100

While it remains uncertain what New York will do
to remedy this situation, one possible solution would be
for the legislature to increase the funding for energy
conservation and energy efficiency or, at the very least,
stop decreasing the amount of funds allocable. As of
April 1998, funding for energy conservation and effi-
ciency has been reduced by more than two-thirds from
the 1992-1994 levels.101 Other possible alternatives to
aiding the success of renewables would be to create a
nonprofit quasi-public funding source using independ-
ent funding unrelated to retail rates102 or allow for an
expedited state approval process or remove financial,
siting or other barriers for companies seeking to pro-
duce renewable resources.103

VIII. Conclusion

The advent of retail competition in New York
brings both opportunities and risks for the environ-
ment. As discussed above, the technological improve-
ments in energy generation have lead to the use of the
combined-cycle generation plants, which produce only
a fraction of the pollution that the coal burners do, and
with renewable resources, like the fuel cell,104 the indus-
try may be heading in the right direction. Some believe
that the fuel cell is as important to the general public as
was the electric refrigerator, the room air-conditioner
and the fluorescent light.19 At this point, fuel cells may
be expensive, but the emphasis of researchers has shift-
ed from making them work to making them cheaper.106
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Retail competition also offers consumers the oppor-
tunity to choose green power sources instead of other
energy sources that are lower priced but less environ-
mentally compatible. However, industry’s continuation
of an increased emphasis on short term price considera-
tions, may result in the old, coal-burning power plants
to increase their production.107

For New York’s competitive market to be success-
ful, it will have to make New York more attractive for
merchants to construct new electric generating facilities.
The approval of Athens Generating’s application may
be a starting point for competition, but New York will
have to do much more. These facilities will need incen-
tives to build in this state instead of a neighboring state.
The introduction of green power to New York’s market,
along with changes in the grandfathering of older
power plants, will hopefully foster competition. How-
ever, the X factor for success is the general public and
how they will embrace the idea of paying more for
“cleaner” power. While New York has made great
strides to become competitive in the electricity produc-
tion market, it must follow the lead of California and
Massachusetts, and increase the public awareness of the
damage that the “old dirties” are causing. For sure, if
New York does not make any policy changes in the sit-
ing of power plants, it will have neither a competitive
market nor an environmentally friendly state.
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more important than industrial growth).

See Environmental Advocates, supra, note 37.

See Carl J. Levesque, Federal Electric Restructuring, Pub. Util.
Fortnightly, July 15, 1999, at 16 (quoting Thomas Casten, of Tri-
gen Energy Corp., “. . . monopoly regulation keeps inefficient,
dinosaur plants operating, hindering replacement with newer,
cleaner plant technology. Update the Clean Air Act for the bene-
fit of everyone—environmentalists and industry”).

See Industry Standards, supra notes 52-60 and accompanying
text.

See Ann Weeks, Advising Nature: Can We Get Clean Air From the
Old Dirties?, 33 New Eng. L. Rev. 707, 716 (1999) (noting that if
these older plants were “subject to new source standards, their
price per kilowatt hour could increase anywhere from ten to 100
percent over today’s market price”). See also Environmental Advo-
cates, supra, note 37.

Id. at 716-17, ft 45 (advising that “in order for the smaller, clean-
er, non-utility generating units utilizing natural gas or renew-
able energy sources as fuel to remain in business in a competi-
tive market for kilowatt hours, the implicit subsidy enjoyed by
older coal-fired units must be removed contemporaneously with
the emergence of competition”).

See id. at 716.

See <http:/ /www.state.ny.us/governor/press/year99/
octl4_199.htm> Governor Pataki Press Release for Oct. 14, 1999,
“Governor Takes Action to Protect New York From Acid Rain.”

Id.

100.

101.

102.

103.

104.

105.

106.
107.

Steven Ferrey, Renewable Subsidies in the Age of Deregulation; State
Imposed Preferences May Have Come at the Wrong Place at the
Wrong Time, Pub. Util. Fortnightly, December 1997, at 22 (stating
that “[e[nvironmental groups fear that without some form of
compulsion or subsidy, or both, renewable resources will not
survive in an energy economy based on least direct consumer
cost. However, utilities do not want to be saddled alone with
the chore of carrying all renewables to market”). Steven Ferrey
is Professor of Law at Suffolk University Law School. He is a
consultant and expert witness on electric power deregulation for
companies including LaBoeuf, Lamb, Greene & MacRae).

See Electric Restructuring in New York: A Status Report, by the Com-
mittee on Energy (visited Nov. 15, 1999) <http://www.
abeny.org/energy.html>.

See Ferrey, supra note 100, at 26. For example, the Legislature
could allocate a certain amount of general taxes to this fund, but
if it decided to add a special tax on electricity for the production
of in-state renewable resources, New York may have a Interstate
Commerce issue to contend with.

Id. For this possibility, New York could allow this type of com-
pany to receive its certificate of environmental compatibility
sooner than the 12-month requirement currently set by Article
X. Also, it could waive the intervener fund requirement.

Swedeen G. Kelly, The New Electric Powerhouses: Will They Trans-
form Your Life?, 29 Envtl. L. 285, 293 (Summer 1999) (noting that
the fuel cell produces “electricity by converting liquid fuel into
electricity through a chemical, catalytic reaction rather than
combustion”).

Id. (stating that the “launch of a fuel-cell-powered house is up
there with the introduction of the electric refrigerator, the room
air-conditioner and the fluorescent light”).

Id.

See The Electric Utility Restructuring in New York: A Status Report,
(visited March 17, 2000), <http://www.abcny.org/energy.html>
(warning that “[a]n increased emphasis on short term price con-
siderations may result in increased generation from coal burn-
ing power plants”).

Robert Panasci tied for third place in the Environ-

mental Law Section’s Essay Contest. He is a 2001 grad-
uate of Albany Law School.
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Administrative Decisions

Update

By Rusty Pomeroy

CASE: In re the Application for a Tidal Wetlands Per-
mit, Use and Protection of Water Permit, and Water
Quality Certificate Pursuant to the Environmental
Conservation Law (ECL) Articles 15 and 25 and Title 6
of the Official Compilation of Codes, Rules and Regu-
lations of the State of New York (6 N.Y.C.R.R.) Parts
608 and 661 by Stuart Goldsmith.

AUTHORITIES: ECL Article 8 (State Environmental
Quality Review)

ECL Article 15 (Water Resources)
ECL Article 25 (Tidal Wetlands)

6 N.Y.C.R.R. § 608
(Protection of Waters)

6 N.Y.C.R.R. § 608.9
(Water Quality Certifications)

6 N.Y.C.RR. § 617.5(c)(1) (State
Environmental Quality Review)

6 N.Y.C.R.R. § 661 (Tidal Wetlands)

DECISION: On March 16, 2001 the Acting Commis-
sioner of the New York State Department of Environ-
mental Conservation (DEC), Gavin Donohue, adopted
the hearing report of Administrative Law Judges Susan
DuBois and Molly McBride in the matter of the applica-
tion of Stuart Goldsmith to conduct maintenance dredg-
ing in the Village of East Patchogue, Town of
Brookhaven, Suffolk County, as the decision in this mat-
ter. The hearing report concluded that the site condi-
tions remain the same today as when the tidal wetlands
permit was first issued in 1989. The report further con-
cluded that the project met all of the standards neces-
sary for issuance of the tidal wetlands permit, protec-
tion of waters permit and water quality certification.
Accordingly, the permit application was granted.

A. Background

The maintenance dredging activities sought to be
conducted by Mr. Goldsmith (“the Applicant”), and the
permits associated therewith, have a history dating
back more than 30 years.

The Applicant first received permits for mainte-
nance dredging in 1978 from the U.S. Army Corps of
Engineers (“the Corps”) and the Town of Brookhaven
(“the Town”). The DEC approved the project by letter to
the Applicant stating, inter alia, that it was not necessary
for the Applicant to apply for a permit from the DEC.
The expiration date of the letter approval was Decem-
ber 31, 1988.

Upon expiration of the original permits and letter
approval in 1988, the Applicant applied for permit
renewals to the Corps, the Town, and the DEC. While
the Corps and the Town approved the permit renewals,
the DEC denied the renewal and a hearing was held
before AL] Dubois. The DEC argued that the proposed
maintenance dredging was not necessary to accomplish
the goals stated by the Applicant in the application, “. . .
to prevent buildup of seaweed, thereby eliminating the
nauseous odor of the decomposing seaweed, and to
permit boating access.” ALJ Dubois issued a hearing
report that was adopted by Commission Thomas Jor-
ling in a decision dated October 18, 1989. That decision
directed that the requested permits be issued for a term
of ten years. The report concluded that the maintenance
dredging would allow continuation of the environmen-
tal conditions which have existed at the site since the
bulkhead was constructed, and would not diminish the
existing environmental value of the wetland.

In January of 1999, more than ten months prior to
the expiration of his permits, the Applicant filed an
application with the DEC for the reissuance of a tidal
wetlands permit, protection of waters permit and water
quality certification which were all in effect from 1989
to 1999. The Applicant sought to continue the mainte-
nance dredging of an area 10’ by 460" located seaward
of an existing functional bulkhead, and a 300 square
foot triangular area located at the westernmost limit of
the bulkhead, to a depth of 3" below mean low water.
Fifty to 100 cubic yards of spoil would be removed
from the waterway and deposited landward of the
existing bulkhead. Pursuant to ECL Article 8 and 6
N.Y.C.R.R. Part 617, DEC staff determined that the pro-
posed project was a Type II action under SEQRA (§
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617.5(c)(1), maintenance of an existing facility) and conse-
quently no further environmental review was required.

During the current permitting process, the Appli-
cant’s representatives met with DEC staff. Following
this meeting the Applicant reduced the area sought to
be dredged in the permit from 30" by 460", to 10" by 460’
which was the amount allowed under the 1989 permit.
The Applicant indicated that he reduced the area in the
permit renewal believing that since the permits had
been approved in 1989 for that project, they would be
issued again. The Corps and the Town approved the
reissuance of the permits. The DEC staff denied the per-
mits.

B. Position of the Parties

Applicant—The Applicant argued that the request-
ed dredging permit was merely a reissuance of a permit
to continue dredging that has been ongoing in excess of
30 years. It was the Applicant’s position that the dredg-
ing was necessary to maintain boating access that he
has enjoyed from his property since his ownership of
the property began in the 1960s.

Department—The Department contended that the
Applicant had not met the burden of demonstrating
that the dredging project met the standards for the
issuance of a tidal wetlands permit, a protection of
waters permit or a water quality certification. The
Department contended that if no more dredging occurs
at the site, the area will become a functioning tidal wet-
land that will benefit those living on and using the
Great South Bay.

C. Conclusions

The Commissioner adopted the recommendation of
the ALJ] which recommended that the permits and
water quality certificate be issued. The recommendation
was based upon the following facts, inter alia;

(1) The environmental conditions in existence at the
site in September 2000 were almost identical to
those that were present in 1989.

(2) There have been no changes in the applicable
sections of the ECL or DEC regulations since the
permits were issued in 1989.

(3) If the maintenance dredging requested in the
application were to be carried out as it had been,
there would be no change in the conditions at
the site.

(4) If the dredging were not carried out there would
be little or no change in the conditions at the site
due to the existence of the bulkhead.

(5) Without dredging, the area seaward of the bulk-
head would reach a depth of one foot or less,

disrupting boating access at the Applicant’s
property.
The ALJ concluded that,

[w]here an application is made for per-
mit renewal, the permitee has the bur-
den of proof to demonstrate that the
permitted activity is in compliance with
all applicable laws and regulations
administered by the department. A
demonstration by the permitee that
there is no change in permitted activity,
environmental conditions or applicable
laws and regulations constitutes a prima
facie case for the permitee.

6 N.Y.C.R.R. § 624.9(b)(3). Here the Applicant has met
the required burden. The Applicant applied for the
renewal permits more than ten months prior to the
expiration of the existing permits. The Applicant
demonstrated that there was no change in the permit-
ted activity. The dredging activity the Applicant seeks
permits for has been ongoing for at least 30 years. The
environmental conditions at the site have not changed
since the permit was last issued in 1989, and there has
been no change in the applicable laws or regulations.

* ¥ X

CASE: In re the Application for a Mined Land Recla-
mation Permit Pursuant to Article 23 of the Environ-
mental Conservation Law and Parts 420-426 and 624 of
Title 6 of the New York Compilation of Codes, Rules
and Regulations (N.Y.C.R.R.) by Adrian Girouard.

AUTHORITIES: 6 N.Y.CRR. §624
(DEC Permit Hearing Procedures)

9N.Y.C.RR. § 580
(APA Permit Hearing Procedures)

ECL Article 23 (Mineral Resources)

INTERIM DECISION: On March 16, 2001 the Acting
Commissioner of the New York State Department of
Environmental Conservation (DEC), Gavin Donahue,
affirmed the decision of AL] Helene Goldberger which
denied the motion of William Thomas for party status
in the DEC proceeding regarding the application for a
mining permit of Mr. Girouard.

A. Background

Mr. Girouard owned a 129-acre parcel in the Town
of Brighton, Franklin County. He proposed to disturb
five acres of this site to mine sand and gravel. The
property is located within the bounds of the Adiron-
dack Park, thereby giving concurrent jurisdiction over
the project to the DEC and the Adirondack Park Agency
(APA). The DEC identified the project as a Type II
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action under State Environmental Quality Review Act
(SEQRA).

In pursuit of his project, Mr. Girouard filed mining
permit applications with the DEC and the APA who
subsequently held joint hearings on the applications.
With the participation of attorneys from DEC and APA,
ALJ Goldberger explained to those at the hearings the
differences between the DEC and APA permit proceed-
ings, including the standards for party status.

Mr. Thomas, an owner of land near the Girouard
site, filed an application under 6 N.Y.C.R.R. § 624.5
with the DEC’s Office of Hearings and Mediation
Services to participate in the DEC proceeding as a full
party. While finding that Mr. Thomas’ petition for party
status was filed in a timely manner, and that he had an
adequate environmental interest, AL] Goldberger
denied the petition finding that it did not meet the
requirements of § 624.

B. Discussion

A petition for party status must include, inter alia,
the precise grounds for opposition or support and
identify “any interest relation to statutes administered
by the Department relevant to the project. . ..”

6 N.Y.C.R.R. §§ 624.5(b)(iii), (v). In addition, § 624.4
(c)(2) sets forth the standards for adjudicable issues as
substantive and significant. A petitioner seeking party
status has the burden of showing that a proposed issue
is substantive and significant.

Because the project is in the Adirondack Park, and
not subject to SEQRA review by DEC, the DEC’s juris-
diction is limited to those matters that directly impact
the mining permit under ECL Article 23 and 6
N.Y.C.R.R. §§ 420-426. It is the APA that has authority in
this application to conduct the broader environmental
review.

C. Conclusion

The petition filed by Mr. Thomas made several
unsupported complaints regarding, among other
things, noise, negative impacts on property values,
water contamination, traffic, air quality, wildlife, and
aesthetics.

In addition, the petition concluded, without proof,
that the mining will leave “large gaping holes” on the
land and that emissions from heavy equipment will
“adversely impact air quality.” These assertions were
made with no offer of proof for substantiation, and no
citation to any statutory or regulatory criteria that could
be violated by the proposed project.

Holding an adjudicatory hearing where “offers of
proof, at best, raise uncertainties” does not meet the
intent of DEC’s regulatory process. See In re AKZO
Nobel Salt Inc., Interim Decision of the Commissioner

(January 31, 1996). While the intervenor’s offer of proof
at the issues conference need not be so convincing so as
to prevail on the merits, its offer must amount to more
than mere assertions or conclusions. See id.

* % %

CASE: In re the Application for a Permit Pursuant to
Article 15 and 25 of the New York State Environmental
Conservation Law (ECL) and Parts 608 and 661 of Title
6 of the Official Compilation of Codes, Rules and Regu-
lations of the State of New York (6 N.Y.C.R.R.) by John
Tubridy, Jr. and Virginia Tubridy.

AUTHORITIES: ECL Article 15 (Water Resources)
ECL Article 25 (Tidal Wetlands)

6 N.Y.C.RR. §621.15
(Special Provisions)

6 N.Y.C.RR. §621.9
(Final Decisions on Applications)

DECISION: On April 19, 2001, the Commissioner of the
New York State Department of Environmental Conser-
vation (DEC), Erin Crotty, declined to adopt the Deci-
sion of Administrative Law Judge (AL]J) Francis Serbent
approving the post-construction permit application of
John and Virginia Tubridy (the “Applicants”) for con-
struction of a bulkhead on their property in Rockaway
Beach, Queens County. Commissioner Crotty denied
the post-construction permit, and ordered the removal
of the bulkhead from the Applicants’ property.

A. Background

In 1993, the Applicants were granted a tidal wet-
lands permit by DEC to rebuild a home on Jamaica Bay
that had been destroyed by a storm. However, a 1997
inspection by the DEC revealed that the Applicants had
impermissibly constructed a bulkhead on the property
and placed fill in regulated wetlands without a permit.
The 1993 permit did not authorize the construction of
the bulkhead.

Following a DEC enforcement proceeding, former
Commissioner John Cahill, issued an order on Decem-
ber 31, 1998 finding that the Applicants had constructed
the bulkhead and placed fill in a regulated tidal wet-
land without the benefit of a DEC permit, and that the
construction adversely affected the functioning of the
wetland at the site. The former Commissioner levied a
fine for the unpermitted construction and allowed the
Applicants to submit a post-construction permit appli-
cation for consideration due to the unusual water sup-
ply and sewage disposal situation at the site.

Pursuant to the Commissioner’s Order, the Appli-
cants filed a permit application in April 1999. In May
1999 and again in August 1999, the DEC notified the
Applicants that the permit application was incomplete
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and that further information was required to evaluate
the project. The Applicants did not respond to the
requests for additional information, and the DEC
denied the permit in January 2000.

In August 2000, Assistant Commissioner James Fer-
reira advised the Applicants that the permit application
would receive no further action until such time as the
Applicants complied with the December 1998 enforce-
ment order. The Applicants paid the outstanding fine
amount in December 2000, and the application process
was resumed.

B. Discussion

The Applicants were given the opportunity to
apply for a tidal wetlands permit and protection of
waters permit after an enforcement proceeding had
determined that the bulkhead had been constructed
and fill placed in tidal wetlands and adjacent areas in
violation of ECL and the Navigation Law of the state of
New York. The Applicants were apparently granted this
opportunity as a result of their argument that the bulk-
head was necessary to bury water and sewer lines that
would otherwise be open to the elements and subject to
freezing.

The application was denied by DEC staff for three
reasons; (1) failure to submit a complete application; (2)
failure to comply with the Commissioner’s 1998 Order;
and (3) noncompliance with the ECL.

AL]J Serbent, in his recommended decision, reached
three conclusions of law; (1) the Applicants’ site could
no longer be treated as a tidal wetland; (2) the bulkhead
and fill were permitted by the DEC in the 1993 permit;
and (3) the application was complete.

C. Conclusions

Commissioner Crotty held that ALJ Serbent erred
by not adjourning the hearing pending receipt of the
information DEC had requested from the Applicants.
Section 621.15(b) of DEC’s regulations authorizes DEC
staff to request “. . . any additional information which is
reasonably necessary to make any findings or determi-
nations required by law.” The request must be made in
writing and a reasonable period of time must be afford-
ed for a response. DEC staff made the request for infor-
mation to the Applicants in writing and allowed a rea-
sonable period of time for Applicants to respond. DEC
is authorized to deny an application if the requirements
of § 621.15 are not met. AL] Serbent was incorrect in
determining the application was complete at the time of
the hearing.

ALJ Serbent also erred by not addressing the appro-
priateness of DEC’s denial of the application based
upon the Applicants’ non-compliance with the Com-
missioner’s 1998 Order. Sections 621.9(f) and 621(a)(5)
grant DEC staff the authority to deny an application

due to non-compliance with orders of the Commission-
er or the ECL.

ALJ Serbent also erred in finding that the bulkhead
had been authorized in the 1993 permit. Commissioner
Crotty found the AL]J’s finding to be unsupported by
the record, that it had not been raised as an issue at the
hearing, and that Commissioner Cahill had already
conclusively determined the matter in the prior enforce-
ment hearing.

ALJ Serbent also erred in concluding that the site
could no longer be treated as a tidal wetland under 6
N.Y.C.R.R. § 661. It had already been determined, by
Commissioner Cahill in the 1998 Order, that the bulk-
head and fill were adversely affecting the function of
the wetland at the site, interfering with an area that
supports animal and plant life, and that the bulkhead
and fill were reducing the value of the wetland for
flood control. The Applicants did not challenge those
findings in 1998 and they are not permitted to challenge
them now. AL]J Serbent also erred in accepting the testi-
mony of the Applicants” expert witness on this issue
and in completely discrediting the testimony of the
DEC staff without a rational explanation. Because the
DEC position had already been considered and accept-
ed by the Commissioner in the 1998 Order, ALJ Serbent
had to articulate why he was not accepting the testimo-

ny.

The Applicants argued at the enforcement hearing
that the bulkhead and fill were necessary to protect the
water and sewer lines from freezing. It was as a result
of this argument that they were granted the opportuni-
ty to file a permit application, and the scope of the per-
mit application process was thus limited by the enforce-
ment order to that issue. At the subsequent permit
hearing, the Applicants stated that the bulkhead and fill
were not necessary for pipe protection and agreed to
amend the permit application to delete that reference.
Once this item was deleted from the application, the
permit could not be granted.

The Applicants had the burden of overcoming the
presumption that the requested use is incompatible
with wetland function and the burden of demonstrating
that the use is reasonable and necessary. The Applicants
failed on both points. By removing the argument that
the bulkhead and fill were necessary to protect the
water and sewer lines, the “reasonable and necessary”
argument is defeated. The Commissioner had already
determined, in the prior enforcement action, that the
use was incompatible with wetland function.

The Commissioner denied the application, and
ordered the removal of the bulkhead and fill.

Rusty Pomeroy is a summer associate in the Envi-
ronmental Practice Group of Whiteman Osterman &
Hanna in Albany, New York.
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Recent Decisions

in

Environmental Law

Student Editor: Elizabeth Vail

Prepared by students from the Environmental Law Society of St. John’s University School of Law.

State of New York, et al. v. Sour Mountain
Realty, Inc., 714 N.Y.S.2d 78 (App. Div. 2000)

Facts: Defendant, Sour Mountain Realty, Inc., is
seeking to continue use of a snakeproof fence intended
to keep timber rattlesnakes off of the defendant’s land.
In order to protect the habitat of the rattlesnakes, the
state of New York brought an action to permanently
enjoin the continued use of the fence by the defendant.
The timber rattlesnake involved in this matter has been
designated by Environmental Conservation Law §
11-0535 (also known as the New York State Endangered
Species Act) to be a threatened species. Defendant’s
parcel is adjacent to land being used by the Hudson
Highlands State Park. The defendant intended to begin
mining operations on the land and was applying for a
mining permit from the New York State Department of
Environmental Conservation (DEC) at the time of this
suit. After discovering the rattlesnake den approximate-
ly 260 feet from its property line, the defendant notified
the DEC of its plan to construct a four-foot-high snake-
proof fence along 3,500 feet of the property line. The
DEC warned the defendant that “should the placement
and nature of the fencing or other activity unilaterally
undertaken by [you] harass or harm or significantly
modify, degrade, or limit the habitat of the identified
[snakes], the Department would consider such activity
to be violative of ECL § 11-0535 and 6 NYCRR part
182.”1 The defendant disregarded the DEC’s warning
and built the fence. Upon learning of the fence’s con-
struction, the state of New York and the Commissioner
of the DEC brought an action to permanently enjoin the
defendant from continuing to use the fence. After a
hearing including expert testimony on the habitat and
migratory patterns of the species involved here, the
Supreme Court granted the plaintiff’s motion for a pre-
liminary injunction and instructed the defendant to
remove the fence. The defendant appealed this order
arguing that the DEC does not have the statutory
authority to protect the habitat of a threatened or
endangered species under the New York State Endan-
gered Species Act.

Issue: Whether the modification of the habitat of a
threatened species constitutes a prohibited taking under
New York’s Environmental Conservation Law §
11-0535.

Analysis: After hearing the testimony of the plain-
tiff’s experts at trial, the Supreme Court determined
that the fence would indeed threaten the habitat and
migratory patterns of the timber rattlesnakes. Further,
the court concluded that this threat would constitute a
taking under the New York State Endangered Species
Act. The court also found that if the fence were not
removed, the plaintiffs who “are charged with the pro-
tection of all threatened species” would suffer irrepara-
ble harm.2 In accordance with its findings, the court
permanently enjoined the defendant and ordered
immediate removal of the fence.

The defendant acknowledged that the fence inter-
fered with the rattlesnakes” habitat and migratory
habits. On appeal the defendant argued that the DEC
lacked the statutory authority to protect a threatened or
endangered animal’s habitat from destruction. Instead,
the defendant asserted that the DEC only had the
power to prevent the intentional harming or killing of a
threatened or endangered species.

Section 11-0535 of the Environmental Conservation
Law prohibits the taking of a threatened or endangered
species. Additionally, § 11-0103 of the same law defines
“taking” as “include[ing] pursuing, shooting, hunting,
killing, capturing, trapping, snaring, and netting . . .
and all lesser acts such as disturbing, harrying, or wor-
rying, or placing, setting, drawing or using any net or
other device commonly used to take any such animal.”3
The court construed the statute according to its plain
meaning and held that the “lesser acts” included in the
statute’s language were meant to incorporate acts of
habitat modification. Moreover, the Supreme Court
determined that the DEC does have the statutory
authority to protect the habitats of threatened or endan-
gered species. The present court affirmed the notion
“that the Legislature intended broad protection to be
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afforded protected species and that habitat protection
may, under appropriate circumstances, be encompassed
within that protection.”4

The court also considered federal law on this issue
after discerning that the New York State Endangered
Species Act’s legislative history revealed the Act was
meant to complement the Federal Endangered Species
Act. The court noted that the Federal Endangered
Species Act, 16 U.S.C. § 1532(19), § 1538(a), “makes it
illegal to ‘harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect” any endangered species or
to attempt to do so.”> The court cited a decision of the
Federal Court of Appeals® that held “even though
eagles and other endangered species often prey on pri-
vately owned livestock and poultry, the Endangered
Species Act prohibits self-help measures which have the
effect of harming such predators.”” The court here also
looked to the United States Supreme Court to affirm its
holding that the Endangered Species Act included in its
definition of “taking,” habitat alteration that results in a
definite harm or death to members of a threatened or
endangered species.8 The court noted that the Federal
Act’s definition of a taking is to some extent narrower
than the definition of New York State’s Act. However,
the court agreed with cases where federal courts have
repeatedly held that habitat disturbance may amount to
a taking. With this reasoning, the court deduced that
the modification of a habitat may constitute a taking
under § 11-0535 of the Environmental Conservation
Law.

In issuing its holding, the court verified that the
plaintiffs met their burden in seeking a preliminary
injunction of a defendant’s actions. The court observed
this burden could be met by showing “(1) a likelihood
of success on the merits, (2) irreparable injury absent
the granting of a preliminary injunction, and (3) that the
balancing of the equities favors the movant’s position.”?
The court in the instant case affirmed that the plaintiffs
established the first part of their burden by showing a
likelihood of success on the merits. Further, the court
found that the DEC properly exercised its regulatory
power in finding a taking and that their decision was
neither arbitrary nor capricious.1? Although the defen-
dant contended that the DEC’s actions constituted a
taking of the defendant’s property without just com-
pensation, the court rejected this argument. Rather, the
court determined that the removal of the fence has little
if any economic impact upon the defendant’s land and
is thus not considered a taking.!? Additionally, the court
affirmed that both the second and third requirements of
the plaintiff’s burden were also met. Therefore, the
court held that the plaintiffs were properly granted pre-
liminary injunctive relief and affirmed the order below.

Lorena Montalbano '02
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Friends of Van Cortlandt Park v. City of
New York, 95 N.Y.2d 623 (2001)

Facts: The Croton Watershed, an interconnected
chain of reservoirs and lakes throughout Westchester,
Putnam and Dutchess counties is one of New York
city’s principal drinking water sources. In 1992, the city
acknowledged the need for filtration of the water in
order to comply with state and federal! safety stan-
dards, and agreed to construct a water treatment plan
by July of 1999.

However, five years later, impatient with New York
City’s lack of progress, the federal government brought
suit against the city and its Department of Environmen-
tal Protection for violation of federal law. The state of
New York intervened, alleging noncompliance with the
state Sanitary Code. Subsequently, a consent decree was
entered into whereby 26 deadlines for the city were
established for the various stages of the water treatment
plant including an Environmental Impact Statement,
and approvals under the City’s Uniform Land Use and
Review Procedure.

The city announced its preferred site, the Mosholu
Golf Course in Van Cortlandt Park, which had been
dedicated as parkland by an act of the Legislature in
1884.2 Construction of the site was scheduled to last
over five years, during which time 28 acres of the park
including the golf course would be closed to the public.
Furthermore, the Environmental Impact Statement dis-
closed that hundreds of trees and vegetation rare to
New York City were threatened by the construction.
The city was urged by the State Attorney General and
citizen groups, to acquire legislative approval for the
site, however, the city did not seek approval.
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The state brought suit by virtue of the city’s viola-
tion of the consent decree provision that required neces-
sary approvals from the state legislature. This suit was
combined with Friends of Van Cortlandt Park, et al. v. City
of New York and Norwood Community Action, et al. v.
Department of Environmental Protection, who were seek-
ing to enjoin the city from “convert[ing] a considerable
area of parkland from public use without an act of the
State Legislature.”3

The suits were removed to the eastern district,
which granted the city’s summary judgment motion on
the basis that there was “no transfer of an interest in
land to another entity . . . [and] no diminution of park-
land available for public use after the plant is built,
underground use of the parkland [was] not alienation
in the sense of diversion of parkland for non-park pur-
poses.”4

The plaintiffs appealed on June 30, 2000 and moved
to certify before the New York Court of Appeals, the
question whether state legislative approval is required
for the proposed water treatment plant at the Mosholu
site.

Issue: Whether state legislative approval is required
when there is a substantial intrusion on parkland for
non-park purposes, regardless of whether there has
been an outright conveyance of title and regardless of
whether the parkland is ultimately to be restored.

Analysis: The court answered the certified question
in the affirmative determining that state legislative
approval was required. The parties agreed that con-
structing a water treatment facility constituted non-park
use and that Williams v. Gallatin> was controlling prece-
dent. In Williams, the city leased, without legislative
approval, unused parkland for a ten-year term, which
was cancelable if the parkland was needed. The court
held that parks are recreational areas impressed with
the public trust to be used to promote public health and
welfare, and that “no objects, however worthy, . . .
which have no connection with park purposes, should
be permitted to encroach upon [parkland] without leg-
islative authority plainly conferred.”®

The city argued that no approval was required
under Williams because there was no alienation of park-
land, nor was the treatment plant to interfere with the
parkland as it was to be underground with the park
surfaces fully restored. The court found this argument
lacked merit and asserted that the Williams holding
applied regardless of whether there was an outright
conveyance of the land and regardless of whether the
parkland was to be restored.

The court also referred to Bates v. Holbrook? where
the court held that the legislature granting temporary

privileges to erect buildings on parkland could not be
construed to allow construction of storage buildings
which were not temporary. Since the structures were to
remain for three years, the court did not consider them
temporary. The court determined that to permit con-
struction would equate to an invasion of the park for
which direct legislative authority was necessary.

The New York Court of Appeals concluded that the
public would be deprived of Van Cortlandt Park for
approximately five years, and therefore legislative
authority was required. The “use for other than park
purposes, either for a period of years or permanently,
requires the direct and specific approval of the State
Legislature, plainly conferred.”8

Purvi Patel "02
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In re Soho Alliance, et al. v. The New York
City Board of Standards and Appeals,
95 N.Y.2d 437 (2000)

Facts: Plaintiffs brought action seeking judicial
review of a determination made by the New York City
Board of Standards and Appeals (BSA) which granted
use variances permitting development of two neighbor-
ing properties and issuing a Type I Negative Declara-
tion rather than requiring an Environmental Impact
Statement (EIS). The two properties at issue are located
on West Houston Street within and along the northern-
most boundary of the SoHo Cast-Iron Historic District.
These sites fall within an M1-5A zoning district desig-
nated for light manufacturing. The BSA’s determination
was made after eight months of proceedings, which
included four days of public hearings and a review of
documentary materials and exhibits. The City Planning
Commission (CPC) conducted an initial review of the
properties and since the sites were located in a historic
district, the owners obtained the necessary approval of
the Landmark Preservation Commission.

Issue: Whether the determination made by the BSA
to grant use variances permitting development of the
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two properties and issuing a Type I Negative Declara-
tion rather than requiring an EIS was valid.

Analysis: In order to issue a use variance, the BSA
is required to find that the proposed development
meets five specific requirements: (a) that because of
“unique physical conditions” of the property, conform-
ing uses would impose “practical difficulties or unnec-
essary hardship”; (b) that also due to the unique physi-
cal conditions, conforming uses would not “enable the
owner to realize a rational return” from the zoned prop-
erty; (c) that the proposed variances would “not alter
the essential character of the neighborhood or district”;
(d) that the owner did not create the practical difficul-
ties or unnecessary hardship; and (e) that only the
“minimum variance necessary to afford relief” is
sought.!

The court found that review of the BSA’s determi-
nation to grant the variances is limited by the well-
established principle that a municipal zoning board has
wide discretion in considering applications for vari-
ances. A determination by the board “may not be set
aside in the absence of illegality, arbitrariness or abuse
of discretion” and “will be sustained if it has a rational
basis and is supported by substantial evidence.”2

The court held that the BSA was entitled to rely on
the study completed by the CPC to determine the exis-
tence of unique physical conditions resulting in practi-
cal difficulties or unnecessary hardship. Also, the BSA
could rely upon expert testimony submitted by the
owners providing “dollars and cents” evidence through
significant documentation that the unique physical con-
figurations of the properties would preclude a reason-
able rate of return from conforming uses.? The owner’s
expert testified that a reasonable rate of return on the
properties would be 9.9% and that not only would con-
forming uses fail to provide the 9.9% return, even less
deviant uses could not yield that rate of return.

Although the plaintiffs did not dispute the econom-
ic analysis supplied by the owner’s expert, they object-
ed to the owner’s expert testimony being based upon
comparable properties from outside the zoning district.
The court, after noting that more than half of the prop-
erties examined were within the district and that the
other properties surveyed were located in adjoining
areas, stated that there is no inflexible rule which
requires, as a matter of law, that an economic analysis
to support a use variance be restricted exclusively to
data on properties within a particular zoning district.
By examining the New York City zoning ordinance
requirement that any proposed development not alter
the essential characteristic of the neighborhood or dis-
trict, the court reasoned that this contemplates the pos-
sibility of consideration of properties that might fall

outside of the district boundaries. The court also noted
that the value of the property, which also determines
the feasibility of potential uses, is affected by its geo-
graphical location as well as its zoning location.

The BSA was also allowed to rely upon the changes
to the plans of development made to conform to the
Landmarks Preservation Commission’s construction
requirements, in order to determine that the proposed
developments would not change the essential character
of the neighborhood. It was also held that it was not
irrational for the BSA to conclude that the development
would have only an insignificant effect on the general
character of the mixed-use neighborhood since the pro-
posed changes would only bring an additional 185 resi-
dents to the already-existent population of 10,000 resi-
dents.

For all of the foregoing reasons, the court concluded
that there was substantial evidence to support the BSA’s
findings as to each of the five requirements necessary to
issue the proposed use variances.

Finally, the court found the BSA’s determination
that an EIS was not necessary, was neither irrational nor
illegal. The court held that the BSA’s finding of “no
foreseeable significant environmental impacts that
would require the preparation of an [EIS]” was rational
since the BSA took a “hard look” at the potential envi-
ronmental impacts of the proposed development.* The
BSA also received input from interested agencies such
as the City’s Department of Environmental Conserva-
tion and the Landmarks Preservation Commission.
Archaeological studies and soil and groundwater test-
ing were also required by the BSA before the board
issued the use variances.

Accordingly, the Court of Appeals affirmed the
holding of the Appellate Division that there was sub-
stantial evidence to support the findings as to each of
the five requirements and there was a rational basis for
determining there were no foreseeable significant envi-
ronmental impacts that would necessitate the prepara-
tion of an EIS.

Nancy B. LeJava "02
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Whitman v. American Trucking Associations
Inc., etal. 121 S.Ct. 903 (2001)

Facts: In July of 1997 the Administrator of the Envi-
ronmental Protection Agency (EPA) revised the national
ambient air quality standards (NAAQS) for ozone (O3)
and particulate matter (PM).! The NAAQS were revised
pursuant to § 7409 of the Clean Air Act (CAA), which
mandates that the Administrator review and update the
standard at five year intervals.2 “Numerous petitions”
were filed challenging the revised NAAQS on several
grounds including a charge that the EPA’s interpreta-
tion of § 7409 of the Act, allowing the Administrator to
set air quality standards with an adequate margin of
safety, amounted to an unconstitutional delegation of
legislative authority.3

In holding that the non-delegation doctrine had
been violated, the Circuit Court of Appeals for the Dis-
trict of Columbia provided an analogy in which Con-
gress commanded the EPA to select “big guys,” and the
EPA provided height and weight as selection criteria,
but provided no cutoff point.# The court held that the
EPA “articulated no intelligible principles” in its inter-
pretation and that none were provided by the statute.5
Both ozone and particulate matter are considered non-
threshold pollutants and as such there is no established
threshold limit below which there are no health risks.
Therefore, the court reasoned, no intelligible principles
could be deduced for the EPA to set a limit that is “req-
uisite to protect the public health with an adequate
margin of safety.”®

Essentially the EPA would be free to set limits that
were “any point between zero and a hair below the con-
centrations yielding the London killer fog.”” The court
remanded the NAAQS back to the EPA to re-interpret
the statue in light of the court’s concerns.

The court also held that the EPA could not consider
the cost of implementation when setting new NAAQS.
Finally, the court held that a provision of the 1990
amendments to the CAA prevented the EPA from
implementing the new ozone NAAQS in non-attain-
ment areas.8

Both parties petitioned the United States Supreme
Court for review and certiorari was granted, for both
parties, in May of 2000.9

Issues:
1. Whether § 7409 of the CAA delegates legislative
authority to the EPA.

2. Whether the EPA may consider the cost of imple-
menting the new NAAQS.

3. Whether the EPA properly interpreted Part D of
Title 1 of the CAA.10

Analysis: The U.S. Constitution grants legislative
powers exclusively to Congress,!! and the Supreme
Court has held that in order for Congress to grant
decision-making authority to executive agencies it must
“lay down by legislative act an intelligible principle to
which the person or body authorized to act is directed
to conform.”12 With respect to § 7409 of the CAA, the
Court found that this standard was met.13 The Court
commented that § 7409 was “well within the outer lim-
its of our non-delegation precedents,” and reversed and
remanded the D.C. Circuit on this issue.l* The Court
reasoned that Congress established intelligible princi-
ples limiting the scope of § 7409 in that the EPA must
base its standards on published air quality criteria that
reflect the latest scientific knowledge. Also, in establish-
ing standards that are “requisite” to protect public
health, the EPA is bound by the definition of requisite,
which means “sufficient, but not more than neces-
sary.”15 The opinion goes on to cite numerous precedent
in which the Court has upheld similar limits on agency
discretion.1¢ The Court also held that the D.C. Circuit
erred in remanding the NAAQS for reconsideration for
a potentially constitutional reinterpretation of the statue
by the EPA. That the EPA could reinterpret a statue that
unconstitutionally delegates authority seemed “inter-
nally contradictory” to the Court. The EPA would be
exercising legislative authority in making the choice to
limit itself in interpreting the statue. The Court conclud-
ed, “we have never suggested that an agency can cure
an unlawful delegation of legislative power by adopt-
ing in its discretion a limiting construction of the stat-
ue.”17

With respect to the issue of consideration of cost as
a factor, the Court held that the EPA was prohibited
from doing so when issuing new air standards. In so
holding, the Court cited numerous precedent cases and
the text of the statue, which instructs the EPA to estab-
lish NAAQS “the attainment and maintenance of which
... are requisite to protect the public health” with “an
adequate margin of safety.”18 The plain language of the
statue leaves no room for consideration of the cost of
implementation of new standards. This language is
“absolute.”1?

The final issue that the Court dealt with was the
EPA’s implementation of the revised ozone NAAQS in
non-attainment zones. The question arose within the
context of varying interpretations of Subparts 1 and 2 of
Title 1 of the CAA.20 Part D of Title 1 imposes addition-
al restrictions for pollutants that currently exceed the
allowable levels, or non-attainments zones. If Subpart 2
is controlling then the EPA’s discretion as to the setting
of levels and compliance timelines would be limited to
the established values set out in Subpart 2, and would
preclude the implementation of the new NAAQS for
ozone. The EPA argued that Subpart 2 did not displace
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Subpart 1, which allows for more discretion, it merely
supplemented it. The Court disagreed. The Court noted
that it must defer to a reasonable interpretation made
by the administrator of an agency,?! but concluded that
in this case the EPA “goes beyond the limits” of what
the court sees as a reasonable construction of the
statue.22 The Court found the plain language of §
7511(a) of Subpart 2 to be controlling. The statue states
“each area designated non-attainment for ozone ... shall
be classified at the time of such designation by opera-
tion of the law.”23 Therefore, the EPA cannot implement
the new ozone NAAQS in non-attainment zones unless
they are revised to comply with the standards set out in
Subpart 2.
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