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Message from the 
Outgoing Chair

Philip H. Dixon

Message from the 
Incoming Chair

Carl Howard

It is an honor and privilege 
to be the thirty-second Chair of 
this great Section. Thank you 
Phil Dixon for a smooth and 
instructive year (2011-2012) and 
thank you Arthur Savage, who 
got us started so well back in 
1981. In fact, in my four years 
as an offi cer I have had the 
pleasure to work with truly out-
standing Chairs; namely, Joan 
Leary Matthews, Alan Knauf, 
Barry Kogut and Phil. That is an 
all-star lineup. I am delighted to 
say that the offi cers who will serve with me, Kevin Reilly 
as Vice-Chair, Terresa Bakner as Treasurer, and Michael 
Lesser as Secretary, are all wonderfully dedicated to 

(continued on page 3)

It is hard to believe that 
my term as Chair of the Envi-
ronmental Law Section is over. 
Please join me in welcoming 
Carl Howard as the new Chair. 
Over the past year, the Section 
was involved in a variety of ac-
tivities. Each one seemed to fol-
low close on the heels of the last. 
It would not have been possible 
to have pulled them off without 
the efforts of Section members 
and NYSBA staff.

October 2011 saw a successful Fall Meeting, held in 
Saratoga Springs as a joint meeting with the Municipal 
Law Section. The program drew more than 135 regis-
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speaker Robert Hallman, Deputy Secretary to the Gover-
nor for Energy and the Environment, who shared with us 
an overview of his offi ce and important issues confront-
ing the State. The Section also undertook other programs 
in 2012, such as the annual petroleum spills symposium.

In addition to our programs, the Section took part in 
the “Diversity Challenge” initiated by then-NYSBA Presi-
dent Vince Doyle. We designated the Co-Chairs of the 
Section’s Membership Committee, Rob Stout and Jason 
Kaplan, as co-coordinators of our Section’s response to 
the Initiative, which was honored as one of ten fi rst-place 
“Diversity Champions.” The Section’s commitment goes 
back two decades, when the Section began co-sponsoring 
a fellowship program for minority law students to spend 
summers working for government agencies or public 
interest organizations. At the 2012 Annual Meeting, we 
awarded two such fellowships for the summer of 2012, 
to Rosemary “Rosie” Ortiona of Hofstra Law School and 
Sanjeevani “Sunny” Joshi of Albany Law School. Rosie 
worked at EPA, Region II, and Sunny worked at DEC in 
Albany over the summer. As part of its continuing efforts, 
we also designated two former Section Chairs—Joan 
Leary Matthews and John Greenthal—to participate in 
the monthly Section Cabinet conference calls as diversity 
advisors to help ensure that the Section’s efforts in setting 
up programs or policies maximized our efforts to achieve 
diversity.

With respect to our Section, it is also important to fos-
ter diversity of interests and to bolster active participation 
in Section activities by attorneys for government agencies 
and public interest organizations. In this regard, over the 
past several years various ethical guidelines and restric-
tions have been imposed on State employees that make 
their participation in Section events more diffi cult. It will 
be a continuing effort to bring more rationality to this is-
sue.

All of these activities could not have been carried off 
without the hard work of the various program co-chairs 
and the wonderful Section Cabinet that I had the pleasure 
to work with over my term: Carl Howard, Treasurer Kev-
in Reilly, Secretary Terresa Bakner, Section Delegate to the 
House of Delegates Howard Tollin, Section Council rep-
resentative Miriam Villani, and John Greenthal and Joan 
Leary Matthews. And, as always, the assistance of Lisa 
Bataille and Kathy Plog at NYSBA was invaluable. Carl is 
already off to an energetic start, and I’m sure the coming 
year will see many quality programs and activities.

Phil Dixon

trants. The Section’s Program Co-Chairs, Ginny Robbins 
and Kevin Ryan, did a wonderful job coming up with 
exciting topics and speakers. The Section’s dinner speaker 
on Saturday night was Michael Relyea, head of the Luther 
Forest Technology Campus, where Global Foundries is 
constructing a large chip-fab plant. The Saturday CLE 
program offered an update on SEQRA, an overview of 
new State ethics rules, and a review of recent develop-
ments in Marcellus Shale gas, green buildings and land 
use. On Sunday morning, there was a CLE program intro-
ducing the new endangered species regulations.

The Annual Meeting in New York City in January 
2012 was also well-attended and Carl Howard and Mike 
Lesser did an admirable job as program co-chairs. DEC 
Commissioner Joe Martens was our luncheon speaker. 
As part of the Section’s efforts over the past several years 
to attract younger attorneys to Section activities, the CLE 
programs for both the Fall Meeting and Annual Meeting 
were designed to provide signifi cant overlapping credit 
to both newly admitted and experienced attorneys. The 
Friday morning CLE program included presentations on 
Marcellus Shale, Brownfi elds, climate change and ethics.

At the 2012 Annual Meeting the Section gave its an-
nual Section award posthumously to Constantine Sidam-
on-Eristoff, who was a friend and mentor to many in the 
Section over the years, and who passed away last Decem-
ber. The Section also volunteered to take part in imple-
menting an environmental award program in the Re-
public of Georgia, Connie’s ancestral home, in his name. 
Also recognized at the Annual Meeting was the Section’s 
Brownfi elds Task Force, ably and energetically chaired by 
Dave Freeman and Larry Schnapf. The Task Force, which 
developed a detailed report suggesting a number of 
changes to improve the effectiveness of the State’s Brown-
fi eld Cleanup Program, was awarded the annual Section 
Council Award for its contributions. Continuing a trend 
begun by my predecessor, Barry Kogut, the Section held 
its annual business meeting and reception on Thursday 
night, immediately after the EPA update program, rather 
than during the Friday luncheon. This change appears to 
have worked well, and resulted in a less frenetic atmo-
sphere at the Friday luncheon.

The Section’s annual Legislative Forum in May 2012 
was also a success, with Legislation Committee Co-Chairs 
Jeff Brown, Mike Lesser, Andrew Wilson and John Parker 
arranging a program covering topics including environ-
mental enforcement, legislative initiatives and budget 
impacts. We were also pleased to have as our luncheon 

Message from the Outgoing Chair
(continued from page 1)
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interested in whether or not you have fi lled out the Ques-
tionnaire and will from time to time urge you to do so. 
Once we start making the aggregated fi ndings public, we 
will become aware of what we can do to improve our in-
dividual efforts and thereby improve the group’s efforts.

Bobby Kennedy and Al Gore and others have called 
the environmental crisis a “moral” crisis and have called 
it the civil rights issue of our time. It is all that and more 
as climate change presents physical threats and dangers 
to the very foundation that supports civil society, human 
health and happiness. I believe the stakes are that high 
and, therefore, people become paralyzed not knowing 
what to do. One thing we can all do is live our lives as if 
they matter (to the environment), because they do. Start 
with the Questionnaire, make changes in your lifestyle 
where you can, keep an eye out for the efforts others are 
making all around you, and then we can get to the Law 
portion of our title. Then we can gather the support we 
need to elect candidates who “get it” then we can form 
the kinds of communities we all want to live in with 
shared values.

Bill McKibben, who addressed the Section at our Fall 
Meeting in Lake Placid, Oct 12-14, founded and leads 350.
org. He has demonstrated the immense power of the In-
ternet as his efforts have circled the globe in minutes and 
involved millions of people in tens of thousands of dem-
onstrations. People care and want to act. We can tell them 
what to do, but even better, we can show them, we can 
lead. In fact, we do lead, every day and in everything we 
do. The question is, “Which way are we headed?”

Mr. McKibben wrote in his latest book Eaarth that 
we no longer reside on the planet we all grew up on and 
thought we knew. The old, largely predictable, mostly 
stable earth enjoyed an atmosphere that protected it from 
too much heat and dangerous rays from the sun, and that 
atmosphere had a level of carbon that, for most of the 
10,000 years of human habitation, was a steady 350 parts 
per million. At 350 ppm, the ice sheets at the poles were 
stable, winter build-up of glaciers melted at the right pace 
to supply water for drinking and irrigation to hundreds 
of millions of people globally, the oceans remained at 
fairly constant levels in terms of height and acidity. Many 
other global patterns were stable and predictable as well, 
including rainfall, temperature, seasonal fl uctuations of 
fl ora and fauna. In short, the delicate balance of ecological 
life-support systems was in sync. That earth, according to 
Mr. McKibben and the vast majority of the world’s lead-
ing scientists unaffi liated with the oil and gas industry, no 
longer exists.

The bad news is that the problem has proven to be be-
yond the ability of the world’s leaders to handle. The last-
second desperately and hastily negotiated Copenhagen 

furthering the great and important work of this Section. 
Onward!

I have hit the ground running. To me we can all talk 
the talk, but I’d like to promote walking the walk in ev-
erything we do. Whether we are doing work as profes-
sionals or just leading our everyday lives at home, the 
decisions we make have environmental repercussions and 
ripple outward to those with whom we interact. More 
often than not our effect on others is subtle and unknown 
to us. What we wear, what we eat, how we transport 
ourselves, what we buy, the temperature of our homes, 
where we vacation, all these things are observed by oth-
ers who are infl uenced in some way, exponentially so, as 
the person who observes you is observed by another who 
is observed by a couple or a family and on and on.

With this in mind, I have worked with Megan Bril-
lault and Kristen Wilson of the P2 (Pollution Prevention) 
Committee on a Questionnaire that I would like every 
member of the Section to complete. The questions are 
intended to do several things. First, I’d like us all to get a 
sense as to the level of commitment to living green that 
we have as the Environmental Law Section. I do not mean 
to overemphasize the Environmental and ignore the Law 
part of our title, but I think it is important to know what 
lies behind the Environmental before we pursue the Law. 
Second, I want to encourage the membership to take a 
few minutes to examine and think about how we live 
day-to-day and to fi nd another step we can take, and then 
another, and then another, at home, at the offi ce, at our 
children’s school, wherever we travel. There is almost al-
ways an environmental connection to each and every de-
cision we make and action we take, and when we total it 
all up, how we all live as Americans, consuming consider-
able resources and walking with a heavy carbon footprint, 
our cumulative impact is signifi cant.

Part of the beauty of the Environmental Movement 
is that it is totally inclusive. Democrats and Republicans 
call themselves Environmentalists. Democrats and Re-
publicans travel to national parks, go on Safari in Africa, 
snorkel in the Galapagos, love a pretty sunset and marvel 
at wildlife. We all want clean air, water, soil, food and a 
livable planet for our children. And so we can start by 
uniting on the things we can all agree on, and we can all 
do the things we are comfortable doing, little things like 
buying locally grown produce, and bigger things like in-
vesting only in companies behaving in ways we approve, 
and supporting candidates who will pursue the goals we 
want them to pursue.

My hope is that with a small step like the Question-
naire we can ask ourselves, “Am I doing all I can do? Can 
I look deeper? Can I do more?” So, fi ll out the Question-
naire, your answers will be totally confi dential. I am only 

Message from the Incoming Chair
(continued from page 1)

(continued on page 98)
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As I write this, the election 
is still several weeks away. Sur-
prisingly to me, it is a very close 
election. It seems that the can-
didates’ signifi cantly different 
positions on most of the issues 
should be dramatically refl ected 
in the polls. They are not, but by 
the time this issue of TNYEL is 
published and you are reading 
it, we will be breathing a sigh 
of relief as we continue our en-
vironmental protection work as environmental lawyers, 
or we will be scrambling to come up with ways to protect 
our environment from and despite an administration 
whose pri orities do not include the future health of the 
planet.

The president elected for the next four years will 
have to confront climate and energy policy issues that 
will continue to challenge our nation and the globe. How 
these issues are addressed will impact not only our future 
environmental health, but also our economy and national 
security. The current administration has taken some steps 
in the direction of environmental protection for future 
generations, but has more work to do if given the oppor-
tunity on November 6th.

President Obama made investments in renewable 
energy programs as part of the Economic Stimulus Act, 
and set a target for clean energy that will have 80% of 
electricity generated in the U.S. coming from renewable 
resources by 2035. During his presidency, Obama doubled 
the electricity generation from renewable sources so that 
almost 6% of the country’s electricity is from non-hydro-
power alternative energy sources. Last year, we were a 
global leader in clean energy development and invested 
more than $45 billion in green energy. President Obama 
approved 17 solar energy installation projects on pub-
lic lands and favors the extension of the production tax 
credit for wind energy. The Department of Defense will 
incorporate biofuel elements into its fuel for all manner of 
transport, and use renewable energy on the battlefi eld.

President Obama supports international climate 
negotiations that form binding agreements to reduce 
greenhouse gas emissions. He implemented stricter fuel-
effi ciency standards requiring vehicles to average 54.5 
miles per gallon by 2025 and supports the USEPA in 
creating harsher standards on fossil fuel-burning power 
plants and regulating carbon dioxide emissions and other 
toxins from power pants. Oil imports are lower than they 
have been in 15 years and Obama says he will cut cur-
rent oil imports in half by 2020. He promises to end the 
$4 billion in oil tax breaks. He supports offshore drilling 

From the Editor-in-Chief
off Virginia’s coast and supports existing drilling leases 
in the Chukchi and Beaufort Seas in Alaska, but opposes 
expanded drilling in the Atlantic and Pacifi c Outer Con-
tinental Shelves. President Obama supports fracking and 
the USEPA’s power to supervise fracking projects and 
reduce the water and air pollution endemic to that tech-
nology.

Mitt Romney’s perspective regarding crucial issues 
of environmental policy is unnervingly different. For ex-
ample, he opposes the current administration’s fuel-effi -
ciency standards and believes binding emission reduction 
agreements would disadvantage the country’s economy. 
As part of his plan to have a federal government that sees 
its job as helping the private sector grow and thrive, he 
favors removing the USEPA’s power to regulate carbon 
dioxide emissions because of a fear that such power, a 
Clean Air Act mandate, would destroy the private enter-
prise system. Romney says he will support private sector-
led development of new energy technologies, but he 
opposes the extension of the wind energy production tax 
credit and, if elected, would end subsidies on renewable 
energy projects. He criticized the Obama administration’s 
investments in solar and wind energy, although, as gover-
nor of Massachusetts, he supported $24 million of invest-
ments to that state’s alternative energy projects.

Romney is in favor of energy independence and his 
goal is to make North America independent by 2020 us-
ing carbon-based fuels such as coal, oil, and natural gas. 
He would open all federal lands and waters for oil and 
gas drilling including the Atlantic and Pacifi c coasts and 
outer continental shelves and the Arctic National Wildlife 
Refuge. He plans to give states the power to issue permits 
to drill in public lands within state borders, including 
national parks. The Interior Department would no longer 
have the authority to lease and issue permits for drilling 
in federal lands and waters. He supports the expansion of 
the Keystone Pipeline, which would deliver Canadian oil 
to U.S. markets, and he supports the expansion of frack-
ing. Romney has stated he would relax regulation on the 
nuclear power industry.

The visions of these two candidates paint remarkably 
different pictures for our future environmental health and 
protection. I am looking forward to November 6th with 
great hope for our country. I am confi dent that when this 
issue is published we will be working together as a Sec-
tion to continue our great work for the protection of the 
environment. I just hope it will be with the support of an 
administration as concerned as we are about the environ-
ment and the critical issues of climate and energy policy.

Miriam E. Villani
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the alleged scandal. An investigation into “climategate” 
resulted in a reaffi rmation of the scientifi c consensus that 
humans have contributed to global warming, yet it barely 
received any media coverage at all. Pew Research Center 
polls show both the highest public consensus that the 
globe is warming (67%), and that it is warming due to hu-
man activity (42%), since “climategate” in 2009. However, 
the ratio of people who consider global warming to be a 
“serious” or “somewhat serious” problem has remained 
constant during that period, and the ratio of people who 
feel it is “not too serious” or “not a problem” has risen. 
American priorities have shifted away from acting on 
climate change not only because the scientifi c integrity 
had been impeached, but more so because it is viewed 
as separate from, and in fact in opposition to, economic 
prosperity. Effective environmental advocacy reminds the 
public that climate change is not a stand-alone issue. In 
fact, it is intricately intertwined with the most pressing 
public concerns: economic and fi nancial security; national 
security; and the justice and equality of our society.

Unfortunately, the cause-and-effect relationship be-
tween atmospheric greenhouse gas concentration and 
mean global temperature does not take a break just be-
cause we are not looking. If a tree falls in the forest and 
no one is around to hear it, it still makes a sound. If the 
global temperature is rising and nobody bothers to look 
at the thermometer, we will still feel the negative impacts 
of climate change. We need to remind people that the 
metaphorical “tree” is not in the forest, but is in their front 
yard.

In times of feverish election-year politics, hopeful 
candidates tailor their campaign promises around what is 
important to people. Proponents of reducing greenhouse 
gas emissions need to tie such measures to the pocket-
book. People like LED lights because they are better for 
the environment than traditional light bulbs, but people 
buy LED lights because they save money in the long run. 
Just like fi xing a leaky roof or deciding to quit smoking 
cigarettes, the longer one waits to address the problem the 
greater the costs are to rectify it. Climate change is no dif-
ferent and will create serious economic burdens that far 
outweigh preventative costs. If we can frame greenhouse 
gas reduction as an insurance policy and not a tax, if we 
can make people realize that it will save them money 
in the long run, such initiatives will be more likely to 
achieve public support, be introduced on a ballot, and be-
come appealing for candidates seeking reelection.

Justin Birzon

One would think that 
the hottest September since 
the 1880s, one of the worst 
droughts in history, the record-
breaking melt in the Arctic this 
fall, and the hottest month on 
record (July), coinciding with 
a heated presidential race, 
would result in debates over 
how to handle global climate 
change. Rather, not once in 
three presidential debates and 
one vice-presidential debate 
was climate change mentioned. By the time you are read-
ing this, either Mitt Romney or Barack Obama has been 
elected as the next President of the United States without 
taking a stance on the matter. The absence of any climate 
change discussions during their campaigns evinces a se-
vere shift in voter priorities.

Leading up to the 2008 election both Republicans and 
Democrats acknowledged that anthropogenic greenhouse 
gas emissions are warming the Earth. As far back as the 
1988 vice-presidential debate between Lloyd Bentsen 
and Dan Quayle, candidates of both parties stated that 
the greenhouse effect is an important environmental is-
sue, agreeing that such warming could “threaten our 
descendant’s comfort and health and perhaps even their 
existence.” Why, then, in 2012, with the stronger evidence 
of climate shift, with more peer-review of the science than 
ever before, and with the consequences of such shift more 
apparent, do we fi nd that the general population cares 
very little about preventing the negative consequences of 
climate change? It is not surprising that environmental 
concerns tend to rise on the public priority list in times of 
prosperity, and fall in tough times. Clearly the economy 
and unemployment rate have taken precedent over the 
luxury of environmentalism.

There was another catalyst, however, that knocked 
climate change to a low spot on the totem pole: the so-
called “climategate” scandal. In 2009, just weeks before 
the Copenhagen Summit on Climate Change, an un-
known hacker stole and published private emails from 
the Climatic Research Unit at the University of East 
Anglia. The emails were taken out of context and used 
as part of a smear campaign to not only discredit the re-
searchers involved, but also to allege a global scientifi c 
conspiracy to mislead the public into believing that hu-
man beings are contributing to the warming trend on 
Earth. It worked: U.S. media coverage of climate change 
has dropped precipitously and has not recovered since 

From the Issue Editor
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cantly curb the amount of harmful emissions they pro-
duce. Similar carbon trading-based market systems, such 
as RGGI in the northeast, have found success in providing 
fi nancial incentives for plant operators and states that are 
complicit in EPA regulations for reducing carbon emis-
sions.

The unfortunate aspect of all of this is perhaps the 
political dogma attached to the EPA and the effect of 
the CSAPR on states and businesses. It is not necessar-
ily surprising that during a heated election year and in 
a poor economy, federal regulation that bears a possible 
negative impact on job security and electric bills may not 
be the most popular. Indeed, the dissent in EME Homer 
noted the majority opinion’s disregard for “cooperative 
federalism” between states and the EPA and its necessity 
in maintaining air quality under the Clean Air Act.1 While 
it may be that federal regulations like the CSAPR have 
some negative effect on businesses and their states, it is 
clear that states and the EPA need to rise above the poli-
tics and work together or in the future we may be saying, 
“Here we go again….”

Endnote
1. EME Homer City Generation, L.P. v. E.P.A., No. 11-1302, 2012 WL 

3570721 at *24 (D.C. Cir. 2012) (Rodgers, dissenting).

Andrew Bridgman
Executive Editor, 2012-2013 Student Editorial Board

Albany Law School ‘13

For the second time in a decade, the D.C. Circuit 
Court has struck down the EPA’s attempt at regulating 
the emission of sulfur dioxide and n itrogen oxide from 
coal and natural gas fi red power plants. As a result of the 
decision in EME Homer City v. EPA, the Cross State Air 
Pollution Rule, or CSAPR, was vacated due to the EPA’s 
“unnecessary over control” of emissions from downwind 
states. Unlike the CAIR before it, the CSAPR was com-
pletely vacated and remanded, sending the EPA back to 
the drawing board.

So where does this leave the EPA with regard to its 
quest to reduce the carbon emissions of coal- and natural 
gas-fi red power plants? Well, with the dissolution of the 
CSAPR, the EPA will need to fi nd another way to regu-
late emissions. Under the CSAPR, the EPA could regulate 
carbon emissions from coal- and natural gas-fi red plants 
through a cap and trade system that attempts to take into 
account the effect of crosswinds on the emissions of up-
wind states that drift into downwind states. However, the 
CSAPR, according to the D.C. Circuit Court, failed to fi nd 
a way to work within the bounds of its statutory author-
ity under the Clean Air Act that would give fair deference 
to the power plant companies in states that did not com-
ply with set EPA emissions standards.

While the CSAPR may not have succeeded in sur-
viving the scrutiny of the Appellate Courts, it did have 
a positive net effect on reducing carbon emissions and 
encouraging power plants and their operators to signifi -

From the 2012-2013 Student Editorial Board
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treatment of dairy cows.9 The video, later released to the 
public and featured in an ABC News investigation, was 
used to confront and convict a farm employee of animal 
cruelty.10 The employee was fi red and later inspections of 
the farm did not result in any additional charges.11 

In response to growing exposure and negative public-
ity, agribusiness is trying to prevent the concerned public 
from looking behind its closed doors with the introduc-
tion in many state legislatures of what are now being 
called “ag-gag bills.” Though these bills vary from state to 
state, the aim is invariably to discourage whistleblowing 
and to criminalize undercover investigations. The Utah 
bill, H.B. 187, just introduced last February, would make 
any individual who knowingly or intentionally records 
an image or sound by leaving a recording device on the 
premises without the owner’s consent guilty of agricul-
tural operation interference, a Class A misdemeanor.12 
Recording images or sounds of an agricultural operation 
while either lawfully on the premises after receiving no-
tice such action is prohibited, or while on the premises 
without authority, is a Class B misdemeanor.13 New 
York’s ag-gag bill, S.5172, will likely die in the Senate after 
being referred back to the Agriculture Committee earlier 
this year;14 however, this type of bill can easily be intro-
duced again as agribusiness continues to lobby for such 
extreme measures. Other states that have or are consider-
ing similar actions include Florida, Minnesota, Nebraska, 
and Iowa.15

Animal advocacy organizations and other public 
interest organizations have come out strongly against 
ag-gag bills, and properly so. Ag-gag bills are contrary 
to public policy and impede constitutionally protected 
rights.16 Undercover investigations into factory farms 
have consistently proved their worth, exposing systemic 
public health risks, environmental violations, and inhu-
mane treatment of livestock that regulatory authorities 
fail to discover and disclose. The public wants to know 
and has a right to know what goes on behind the doors 
of factory farms so that consumers can make informed 
choices about their purchases.

New York’s ag-gag bill makes it a misdemeanor for 
any person, including employees, to feed, videotape, or 
audio record any farm animal without the farm owner’s 
prior written consent. This bill, and others like it, is overly 
broad and improperly infringes on First Amendment 
rights. If passed, S.5172 would illegalize taking a picture 
of a farm from a public roadway, as it is not restricted to 
only videos and photographs taken on the farm prop-
erty.17 Should a journalist photograph manure running off 
a farm property and contaminating a public water body, 
that journalist would be guilty of a misdemeanor.18 A law 
that shields from public view environmental pollution 

Ag-Gag Bills: Gagging the Opposition Only Hurts 
the Public

As you browse the shelves in your local grocery 
stores, you may have noticed that over the past few years 
allegedly “cruelty free” alternatives to meat, dairy, and 
eggs products have cropped up at an increasing rate. 
Various labels now tout such products to be from “grass-
fed beef,” “cage-free hens,” or “no hormones added” 
livestock.1 Increasingly, the methods used in, and the 
conditions of, large-scale agribusiness farms are receiving 
widespread public attention. Consumers are becoming 
more interested in the process by which their food reaches 
their tables and are expressing more concern about the 
treatment of animals raised for human consumption. 
Much of this heightened interest is the result of a nation-
wide push by animal advocacy groups, environmental or-
ganizations, and consumer safety organizations that place 
a spotlight on the industries’ practices.

While large-scale animal feeding operations are regu-
lated by the U.S. Department of Agriculture, far too often 
the regulatory standards are inadequate and those that do 
exist are ineffectively and poorly enforced.2 These opera-
tions, often called factory farms, can present a risk to both 
the environment and public health. Just one of the many 
environmental problems associated with factory farms is 
the pollution caused by the large quantities of manure-
produced runoff; this waste has been linked to fi sh kills 
(resulting from dissolved oxygen) and algal blooms.3 
Aside from the environmental pollution caused by runoff, 
the public health impacts of these operations include the 
degradation of both water and air quality.4 

The use of undercover investigations by advocacy 
groups has repeatedly unveiled the darker side of the 
industries that stock our grocery shelves and refrigera-
tors with meat, dairy, and eggs. As many will recall, in 
2008 a six-week undercover investigation by the Humane 
Society of the United States (HSUS) revealed that sick and 
crippled downer cows were being killed and processed 
at a California slaughterhouse.5 Prompting a nationwide 
panic as the meat headed to federally funded school 
lunch programs, the USDA ordered a recall of 143 million 
pounds of beef.6 Several charges of animal abuse were 
brought when the videos revealed downed cows being 
struck with paddles, jabbed with electric cattle prods in 
the face and eyes, and shoved by forklifts.7 The slaughter-
house supervisor was convicted of two felony counts of 
animal abuse.8 

New York, too, has experience with similar undercov-
er investigations revealing animal cruelty and potential 
public health risks in our food supply. In 2009, an under-
cover member of Mercy For Animals, working on a dairy 
farm in Cayuga County, documented conditions and 

From the 2011-2012 Student Editorial Board 
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Plant (January 30, 2008), http://www.humanesociety.org /news /
news/2008/01/undercover_investigation_013008.html.

6. USDA Recalls 143 Million Pounds of Beef, MSNBC.COM (March 3, 
2008), http://www.msnbc.msn.com /id/23212514/ns/health-
diet_and_nutrition/t/usda-recalls-million-pounds-beef/#.
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7. Will Bigham, Westland/Hallmark Slaughterhouse Worker Sentenced 
to 270 Days in Jail for Cow Abuse, Inland Valley Daily Bulletin, 
September 25, 2008, http://www.dailybulletin.com/ci_10550911.

8. Id.

9. Mercy For Animals, Dairy’s Darkside: The Sour Truth Behind Milk 
(last visited February 29, 2012), http://www.mercyforanimals.
org/dairy/.

10. Anna Schecter & Mark Schone, ABC NEWS, Offi cials Issue Clean Bill 
of Health to Willet Dairy, (March 28, 2011), http://abcnews.go.com/
Blotter/york-issues-clean-bill-health-willet-dairy/story?id= 
13224260#.T0n-6pihDzI.

11. Id.

12. Agricultural Operation Interference, H.B. 187 (2012) Utah General 
Session.

13. Id.

14. S.5172, 235th N.Y. Leg. Sess.

15. Alliance for Natural Health USA, Big Farma Once Again Walking 
All Over Your Safety—and the Constitution (February 21, 2012), 
http://www.anh-usa.org /big-farma-walking-over-safetyand-
constitution/; Nebraska Legislative Bill LB 915, 102 Nebraska 
Legislature (2012); Iowa Senate, S.F431 (2011).

16. For a more thorough discussion of the legal problems associated 
with New York’s ag-gag bill specifi cally, see New York City Bar, 
Report on Legislation by the Committee on Legal Issues Pertaining to 
Animals (September 2011), http://www2.nycbar.org/pdf/report/ 
uploads/20072179-Regardinglegislation NewYorkSenateBillNo.
S5172AgGagBill.pdf.

17. S.5172, 235th N.Y. Leg. Sess.

18. New York City Bar, Report on Legislation by the Committee 
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that constitutes a risk to human health is fi rmly against 
the public interest. The overly broad defi nition of farm, 
which includes vehicles, any buildings, land, or property 
on or in which farm animals are housed or cared for, il-
legalizes any aerial photographs that may include a farm 
unintentionally, or any photographs of an accident on a 
public highway that involves a truck transporting live-
stock—depending on the circumstances, these may all be 
protected expressions under the First Amendment.19

The heightened protection ag-gag bills provide the 
agribusiness industry not only impedes the freedom of 
the press and violates the First Amendment, it is also sim-
ply unnecessary. Farm owners whose properties are tres-
passed upon are not without recourse and may use both 
criminal trespass laws and civil tort law to protect their 
property interests. Additional protections by way of ag-
gag bills are merely attempts by agribusiness to keep the 
industry, and its questionable practices, out of the public 
spotlight by criminalizing lawful behavior and whistle-
blowing. The public should make it clear to its political 
representatives that elevating the profi t of agribusiness 
over the public’s interest in environmentally safe and hu-
mane food production is intolerable.

Endnotes
1. Such labels are often misleading. While certain third-party 

certifi ers, such as Certifi ed Humane, set specifi c standards for 
products bearing their label and inspect for compliance with those 
standards, other labels are unverifi ed and not subject to inspection 
or oversight. World Society for the Protection of Animals, U.S. Food 
Labels (last visited February 25, 2012), http://www.eathumane.
org/pages/2482 _humane_food_labels.cfm.

2. WARREN A. BRAUNIG, Refl exive Law Solutions for Factory Farm 
Pollution, 80 N.Y.U. L. REV. 1505, 1513-14 (2005).

3. U.S. Environmental Protection Agency, How Do CAFOs Impact the 
Environment (January 17, 2012), http://www.epa.gov/region07/
water/cafo/cafo_impact _environment.htm.

4. Id.

5. USDA Recalls 143 Million Pounds of Beef, MSNBC.COM (March 3, 
2008), http://www.msnbc.msn.com /id/23212514/ns/health-
diet_and_nutrition/t/usda-recalls-million-pounds-beef/#.
T0ntQ5ihDzI; HSUS, Rampant Animal Cruelty at California Slaughter 
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On June 1st, EPA fi nalized the fi rst fi ve-year review 
report to determine whether the remedial actions at the 
site are protective of public health and the environment 
and functioning as designed. This fi ve-year review was 
conducted for the Remnant Deposits (operable unit 1) 
and the in-river sediments (operable unit 2) of the Upper 
Hudson River. The Report concluded that the remedy at 
the formerly exposed Remnant Deposits Site currently 
protects human health and the environment as the in-
place containment and cap system prevents human ex-
posure, and the perimeter fencing and signage continue 
to be maintained. However, in order for the remedy to 
be protective in the long term, institutional controls need 
to be implemented to ensure that future use of the area 
does not compromise the integrity of the cap or result 
in unsafe exposures. The Report also concluded that the 
dredging remedy selected in the 2002 ROD, which is cur-
rently under construction, is expected to be protective of 
human health and the environment upon completion. In 
the interim, human exposure pathways that could result 
in unacceptable risks are being controlled. EPA anticipates 
that once the institutional controls have been implemented 
at OU1 and the dredging and Monitored Natural Attenu-
ation remedy have been completed at OU2, the remedies 
will be protective of human health and the environment. 
To review the Report, see: http://www.epa.gov/hudson/
pdf/Hudson-River-FYR-6-2012.pdf.

In response to the Report, environmental groups and 
other stakeholders have urged the agency, in part, to ex-
pand the dredging to include additional areas of contami-
nation (about 136 acres) below the Thompson Island Dam. 
EPA has noted that in each dredge season GE takes ad-
ditional river-bottom samples near the project perimeters 
and GE has extended the dredging footprint by nearly 
1.5 acres in this season. In addition, GE took river-bottom 
core samples in the areas to be dredged in 2013 and maybe 
2014, and those results may lead to an expansion of the 
dredging in some areas.

I. Introduction
Notwithstanding the fi nan-

cial crisis, the resulting federal 
and state budget constraints, 
and admonitions to “do more 
with less,” EPA continues to 
use all of the tools and resourc-
es at its disposal to protect 
public health and the environ-
ment to the best of its ability. 
We might not actually be able 
to “do more with less” but we 
certainly continue to try. Here 
are some of the highlights of 
EPA’s spring 2012 work.

II. Superfund—In Appreciation of Remediation
A. The Hudson River PCBs Superfund Site Cleanup 

and Five-Year Review Report
The third season of Hudson River dredging got under 

way in May 2012. The cleanup of the Hudson River is be-
ing undertaken in two phases. Phase 1 of the project was 
conducted by General Electric Co (GE) with oversight 
by EPA from May to November 2009. During this phase, 
approximately 283,000 cubic yards of PCB-contaminated 
sediment were removed from a six-mile stretch of the Up-
per Hudson River near Fort Edward, New York. After an 
extensive evaluation by an independent panel of scientists 
and input from a broad range of stakeholders, EPA de-
veloped plans for the second part of the cleanup. Phase 
2 involves removing the remainder of the contaminated 
river sediment targeted for dredging. Phase 2, Year 1 was 
conducted from June to November 2011 along a one-and-
one-half mile section of the River south of Ford Edward. 
Approximately 363,000 cubic yards of contaminated sedi-
ment were removed, exceeding the target of 350,000 yards 
established for the 2011 season.1 The dredging target for 
2012 (Phase 2, Year 2) is 350,000 cubic yards of sediment, 
which likely will be exceeded as a result of processing 
facility improvements that will help to increase produc-
tivity. It is estimated that the second phase of the project 
will take fi ve to seven years to complete. For more on the 
remediation, see: http://www.epa.gov/hudson.

Superfund cleanups are pivotal for pro-
tecting public health and the environ-
ment,” said Judith A. Enck, EPA Regional 
Administrator. “The Hudson River PCB 
cleanup is accomplishing just that, while 
also creating 500 new jobs. This project 
illustrates the many benefi ts of the EPA’s 
Superfund program.

EPA Update
By Marla E. Wieder, Chris Saporita and Joseph A. Siegel

Marla E. Wieder Joseph A. SiegelChris Saporita
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estimated at $20 million, in addition to the costs of EPA 
oversight.4 The agreement and additional information on 
the Lower Passaic River restoration project are available at 
www.epa.gov/region02/superfund/npl/diamondalkali/ 
or www.ourpassaic.org.

III. RCRA & TSCA—Transitioning to Electronic 
Reporting and Tracking Systems

A. Toxic Substances Control Act (TSCA)—Electronic 
Reporting

On April 13, EPA announced a proposed rule to re-
quire electronic reporting for certain information (e.g. 
submission of information relating to chemical testing, 
health and safety studies, and other data) submitted to 
the agency under TSCA. Electronic reporting will increase 
the speed with which EPA can make information publicly 
available, increase accuracy, and provide the public with 
quicker access to chemical information.5 When fi nal, EPA 
will only accept data, reports, and other information sub-
mitted through EPA’s Central Data Exchange, a central-
ized portal that enables streamlined, electronic submission 
of data via the Internet. EPA solicited comments on the 
proposed rule and has been offering training opportuni-
ties, including webinars, for potential users to become fa-
miliar with the new requirements.6 For more information, 
see: www.epa.gov/oppt/chemtest/pubs/SIGNED_eTS-
CA_NPRM_FRdocument_2012-03-30.pdf.

B. Resource Conservation Recovery Act (RCRA)—
The Paper Manifest System 

After much discussion and little objection, we may 
fi nally be transitioning away from paper manifests used 
to track waste shipments and disposal under RCRA to 
a tracking electronic system. EPA has estimated that the 
RCRA cradle-to-grave manifest system generates approxi-
mately 2 million to 5 million forms per year, resulting in 
an annual paperwork burden that exceeds $200 million. 
This long overdue transition to an electronic tracking 
system seems to be one of the few concepts on which 
both Democrats and Republicans can agree. A June 2012 
congressional hearing on this issue and the proposed leg-
islation (S. 710) that would direct the EPA Administrator 

B. Agreement Reached on the Dewey Loeffel 
Landfi ll, Rensselaer County

On April 11, EPA announced that it has entered into 
an agreement with GE and SI Group, Inc. (formerly Sche-
nectady Chemicals, Inc.) to collect and properly dispose of 
contaminated groundwater and liquid leaching from the 
Dewey Loeffel landfi ll that is threatening several nearby 
drinking water wells. The leachate seeping from the land-
fi ll and the groundwater are contaminated with volatile 
organic compounds (VOCs). EPA is currently collecting 
the contaminated liquid waste and sending it off-site for 
disposal. Under the agreement, GE and SI will take on the 
collection and removal of the waste and the construction 
of a treatment plant adjacent to the landfi ll. The waste will 
continue to be sent off-site until the construction of the 
treatment plant is completed. Treated water from the new 
system will be discharged to surface water only after the 
EPA verifi es that the treatment system is working effec-
tively and is capable of meeting stringent state discharge 
limits. GE and SI Group have agreed to reimburse EPA for 
certain costs, including an upfront payment of $800,000.2 
In addition, EPA expects to undertake a comprehensive 
long-term study of the soil, groundwater, surface water 
and sediment associated with the site in the near future. 
For more information on this site, see: www.epa.gov/re-
gion2/superfund/npl/dewey.

C. Eighteen Mile Creek, Niagara County, New York 
Added to the NPL

On March 13, EPA added nine new hazardous waste 
sites to the National Priorities List (NPL), including Eigh-
teenmile Creek (contaminated creek) in Niagara County, 
New York. In addition, EPA proposed to include 10 addi-
tional sites, including the Orange Valley Regional Ground 
Water Contamination (contaminated groundwater plume) 
in Orange/West Orange, New Jersey.3

Since 1983, 1,663 sites have been listed on the NPL. 
Of these sites, 359 sites have been cleaned up, result-
ing in 1,304 sites on the NPL as of July. There are also 59 
proposed sites awaiting fi nal agency action. For more 
information about Superfund sites in New York and New 
Jersey, please visit: www.epa.gov/region02/superfund.

D. Agreement Reached for the Lower Passaic River 
in New Jersey

On June 18, EPA announced that it has reached agree-
ment with 70 parties to remove approximately 16,000 
cubic yards of highly contaminated sediment from a half-
mile long area of the Passaic River in Lyndhurst, New Jer-
sey. High levels of contaminants, including PCBs, mercury 
and dioxin, are present in the sediment. The work, which 
includes the removal of contaminated sediment, installa-
tion of a protective cap over the excavated area and test-
ing of sediment treatment technologies, is scheduled to 
begin in spring 2013. Under the agreement, the parties will 
conduct and pay for the cleanup work and EPA’s costs 
in overseeing it. The cost of the work to be performed is 
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EPA estimates that there are an estimated 450,000 
abandoned and contaminated waste sites in the United 
States. In 2011, EPA’s Brownfi elds Program leveraged 
6,447 jobs and $2.14 billion in cleanup and redevelopment 
funds. Since the beginning of the program, EPA’s brown-
fi elds investments have leveraged more than $18.3 billion 
in cleanup and redevelopment funding from a variety of 
sources and have resulted in approximately 75,500 jobs. 
More than 18,000 properties have been assessed, and over 
700 properties have been cleaned up.12 

B. Green Buildings—Energy Star Rankings Released
In April 2012, EPA released its list of cities with the 

most Energy Star buildings in the United States. Los An-
geles, Washington, D.C., Atlanta, Chicago, San Francisco 
ranked in the top fi ve, just beating out New York, which 
took 6th place. By the end of 2011, the nearly 16,500 En-
ergy Star certifi ed buildings across America have helped 
save nearly $2.3 billion in annual utility bills and prevent 
GHG emissions equal to emissions from the annual energy 
use of more than 1.5 million homes.13

Cities with the Most Energy Star Buildings in the U.S.

2011 
Rank

Metro Area

ENERGY 
STAR 

Certifi ed 
Buildings

Annual Cost 
Savings 

(millions)

1 Los Angeles 659 $149.8

2 Washington, DC 404 $118.6

3 Atlanta 359 $55.0

4 Chicago 294 $86.8

5 San Francisco 270 $99.6

6 New York 261 $135.5

7 Houston 231 $79.7

8 Dallas-Fort 
Worth 178 $39.2

9 Riverside, Ca. 164 $17.9

10 Boston 161 $61.1
www.energystar.gov/ia/business/downloads/

2011_Top_Cities_chart.pdf

Energy use in commercial buildings accounts for nearly 
20 percent of U.S. GHG emissions at a cost of more than 
$100 billion per year. Energy Star certifi ed buildings use 
an average of 35 percent less energy and are responsible 

to establish a hazardous waste electronic manifest system 
was described as “one of the shortest and least contentious 
hearings this Congress.”7 The legislation also authorizes 
the Administrator to impose a fee on the users of the new 
system, authorizes the creation of a revolving fund, paid 
for by the regulated community, to allow the Administra-
tor to pay for costs incurred in developing, operating, 
maintaining, and upgrading the system, and requires the 
Administrator to periodically report on the fi nancial status 
of the revolving fund. The bill also requires that facilities 
receiving hazardous waste also report their waste han-
dling so that a state can track waste that was generated in 
or shipped through the state. On August 3, 2012 the bill 
passed through the Senate, without amendment, by unani-
mous consent.8 For more on the Hazardous Waste Elec-
tronic Manifest System, see www.epa.gov/osw/hazard/
transportation/manifest/e-man.htm.

IV. Brownfi elds Redevelopment and Green 
Buildings

A. Brownfi elds Update
It’s never too early to start your 2013 planning. The 

National Brownfi elds 2013 Conference will be held in At-
lanta, Georgia from May 15th through the 17th. The con-
ference, cosponsored by EPA, is the largest and most com-
prehensive forum for the examination of issues important 
to community revitalization and the assessment, cleanup 
and redevelopment of contaminated properties. For more 
information on the conference, see: www.brownfields
conference.org/en/home.

On May 31, 2012, EPA, through its Brownfi elds Pro-
gram, provided a total of $970,000 to New York City 
and Ogdensburg, New York to clean up abandoned and 
contaminated sites. New York City received $650,000 to 
support a revolving loan fund from which the city will 
provide loans and sub-grants to support cleanup of con-
taminated sites in the fi ve boroughs. Grant funds also 
will be used to oversee fund management activities and 
provide technical support for the program. The City of 
Ogdensburg received $320,000 to assess sites with hazard-
ous substances and petroleum contamination throughout 
the city. Grant funds also will be used to conduct commu-
nity outreach and cleanup planning activities.9 In addition 
to these grants, EPA will also be providing $2.8 million to 
Newark and Jersey City to help with their efforts to assess 
and redevelop properties in their area.10 

In the Spring of 2012, EPA also announced a total of 
more than $69.3 million in new Brownfi elds grants that 
will assist in the ongoing effort to place contaminated 
parcels back into reuse and boost the local economies. The 
214 grantees receiving grants through the Brownfi elds As-
sessment, Revolving Loan Fund, and Cleanup Grants pro-
grams include tribes and communities in 39 states across 
the country.11 Information on grant recipients can be found 
at: www.epa.gov/brownfields. For more on EPA’s Brown-
fi elds Program, see: www.epa.gov/brownfields/.
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2. EPA Proposes First Clean Air Act Standard for 
Carbon Pollution from Future Power Plants

In another major development on climate change, 
EPA published its proposed Standards of Performance for 
Greenhouse Gas Emissions for New Stationary Sources: 
Electric Utility Generating Units on April 13, 2012 (signed 
on March 27, 2012).24 EPA proposed the rule pursuant to 
Section 111 of the Clean Air Act, the statutory program 
referred to as the New Source Performance Standards 
(NSPS).25 EPA’s rule applies only to new power plants 
over 25 megawatts and refl ects an ongoing trend in the 
power sector toward cleaner technologies that will become 
the next generation of power plants.26 EPA’s rule will en-
sure that this trend continues.

The proposal does not dictate the kind of fuel that 
future power plants can burn, but it limits their emissions 
to 1,000 pounds of CO2 per megawatt-hour. New natural 
gas combined cycle (NGCC) plants can meet this standard 
without add-on controls and, in fact, 95% of those plants 
built since 2005 would meet the standard. EPA determined 
that 1,000 pounds of CO2 per megawatt-hour satisfi es the 
statutory requirement to establish a “standard of perfor-
mance” under Section 111(a) of the Clean Air Act and is 
based on NGCC as the “best system of reduction” that has 
been adequately demonstrated.27 New plants that burn 
coal or petcoke would have to use add-on technology, 
such as carbon capture and storage, to meet the standard. 
The proposed rule includes a 30-year averaging period 
that would provide fl exibility for sources wishing to phase 
in controls.

Due to economic and other factors related to gas and 
coal power generation, EPA and DOE expect that most 
plants built in the next ten years will likely meet the stan-
dard even in the absence of the rule. Current investment 
decisions in the power sector suggest that the proposed 
rule will not have notable costs and is not projected to 
have an impact on electricity prices or reliability.28 Upon 
signing the proposed rule, EPA Administrator Lisa P. Jack-
son commented that “Right now there are no limits to the 
amount of carbon pollution that future power plants will 
be able to put into our skies—and the health and economic 
threats of a changing climate continue to grow. We’re 
putting in place a standard that relies on the use of clean, 
American made technology to tackle a challenge that we 
can’t leave to our kids and grandkids.”29 The public com-
ment period on the rule ended on June 25, 2012 and EPA 
received nearly 13,000 comments.30 

3. EPA Finalizes Step 3 of Tailoring Rule
On July 12, 2012, EPA published its fi nal rule for step 

3 of the Tailoring Rule.31 The Tailoring Rule was promul-
gated on June 3, 201032 and was recently upheld by the 
D.C. Circuit (see related news item above). The rule raised 
the Clean Air Act applicability thresholds of 100 and 250 
tons per year (TPY) to 75,000 and 100,000 TPY for GHGs, 
measured in carbon dioxide-equivalent (CO2e). EPA pro-
mulgated the Tailoring Rule to avoid overwhelming the 

for 35 percent less carbon dioxide emissions than typical 
buildings.14 For more on Energy Star certifi ed buildings, 
see: http://energystar.gov/buildinglist. For more on earn-
ing the Energy Star label for commercial buildings, see: 
http://energystar.gov/labeledbuildings.

V. Climate Change and Air
A. Climate Change Mitigation

1. Big Win for EPA in D.C. Circuit on Greenhouse Gas 
Regulations

The biggest news on climate change this past quarter 
was the D.C. Circuit’s unanimous decision on June 26, 
2012, in Coalition for Responsible Regulation v. EPA,15 to up-
hold EPA’s landmark greenhouse gas (GHG) regulations. 
The three-judge panel either denied or dismissed petitions 
challenging four EPA GHG rules, including EPA’s En-
dangerment and Cause or Contribute Findings for GHGs 
(“Endangerment Finding”),16 Light Duty Vehicle GHG 
Emissions Standards (“Light Duty Rule”),17 Reconsidera-
tion of Interpretation of Regulations That Determine Pol-
lutants Covered by Clean Air Act Permitting Programs 
(“Timing Rule”),18 and Prevention of Signifi cant Deteriora-
tion and Title V GHG Tailoring Rule (“Tailoring Rule”).19 

The court rejected the Petitioners’ challenge to EPA’s 
reliance in the Endangerment Finding on assessments 
by authoritative bodies on climate change, such as the 
Intergovermental Panel on Climate Change, the U.S. 
Global Change Research Project, and the National Re-
search Council. The court noted that “this is how science 
works…EPA is not required to re-prove the existence of 
the atom every time it approaches a scientifi c question.” 
The 82 page opinion cites extensively to the authority of 
the Supreme Court’s decision in Massachusetts v. EPA20 
as a basis for upholding EPA’s GHG regulations. In one 
instance, for example, the court invoked Massachusetts v. 
EPA as authority to reject the Petitioners’ argument that 
EPA had discretion to delay regulation of GHGs after mak-
ing the Endangerment Finding. (“If EPA makes a fi nding 
of endangerment, the Clean Air Act requires the Agency 
to regulate the emissions of the deleterious pollutant from 
new motor vehicles. 549 U.S. at 543.”21) The D.C. Circuit 
also concluded that Petitioners did not have standing to 
challenge the Tailoring and Timing Rules as they fell far 
short of establishing the “irreducible constitutional…ele-
ments” of standing because Petitioners could not show in-
jury in fact. The court noted that, “indeed, the Timing and 
Tailoring Rules actually mitigate Petitioners’ purported 
injuries.”22 

In testimony on June 29, 2012, following the D.C. Cir-
cuit decision, EPA Assistant Administrator Regina McCar-
thy stated that EPA’s regulatory actions on climate change 
have been shown to refl ect good science and law but they 
are also good policy.23 She remarked that, since 1970, the 
history of the Clean Air Act has demonstrated that clean 
air and a healthy economy go hand in hand.
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to strengthen the annual NAAQS for fi ne particulate 
matter by revising the PM2.5 standards from 15 to 12 
micrograms per cubic meter. EPA also proposed setting 
a separate fi ne particle standard to improve visibility in 
urban areas, updates and improvements to the national 
PM2.5 monitoring network and updates to the Air Quality 
Index.37 In its review leading to the strengthened stan-
dards, EPA examined thousands of studies, including 300 
epidemiological studies that demonstrate adverse health 
effects even in areas meeting the current PM2.5 NAAQS. 
The proposed rule and additional information is available 
at http://www.epa.gov/airquality/particlepollution/
actions.html.

3. EPA Finalizes Revisions to the Cross-State Air 
Pollution Rule

On June 12, 2012, EPA fi nalized revisions to the Cross 
State Air Pollution Rule (CSAPR) that will, among other 
things, increase the budgets of SO2 and NOx for 13 states, 
including New York.38 After EPA issued the fi nal CSAPR 
on July 6, 2011, the Agency identifi ed discrepancies in cer-
tain data assumptions that affected the calculations of the 
budgets of the 13 states. On December 30, 2011, the D.C. 
Circuit stayed CSAPR pending appeal but left in place the 
Clean Air Interstate Rule (CAIR), which is the predecessor 
to CSAPR. Oral arguments on the challenges to CSAPR 
were held in the D.C. Circuit on April 13, 2012. A decision 
on CSAPR is expected this summer. In the June 12 fi nal 
rule, EPA revised the 2012 and 2014 fi nal budgets for New 
York and other states. These revisions were promulgated 
so that the CSAPR program is ready for implementation 
if and when the D.C. Circuit lifts the stay. The fi nal rule is 
available at http://www.gpo.gov/fdsys/pkg/FR-2012-06-
12/pdf/2012-14251.pdf.

4. EPA Finalizes Actions in the NY-NJ-CT Ozone 
Nonattainment Area

On June 18, 2012, EPA fi nalized four independent ac-
tions related to the New York-Northern New Jersey-Long 
Island (NY-NJ-CT) one-hour and 1997 eight-hour ozone 
nonattainment areas.39 EPA determined that the NY-NJ-CT 
one-hour ozone nonattainment area previously failed to 
attain the one-hour ozone NAAQS by its applicable attain-
ment deadline of November 15, 2007, based on 2005–2007 
monitoring data. However, the area is attaining the stan-
dard based upon 2008–2010 data, and 2011 data indicates 
that the area continues to attain the standard. EPA also de-
termined that the NY-NJ-CT eight-hour ozone nonattain-
ment area attained the 1997 eight-hour standard by the ap-
plicable deadline, June 15, 2010, based on 2007–2009 data, 
is currently meeting the standard based on 2008–2010 
data, and continues to meet the standard based on indica-
tions from the 2011 data. In New York, the affected coun-
ties under the one-hour standard include Bronx, Kings, 
Nassau, New York, Queens, Richmond, Rockland, Suffolk, 
Westchester, and part of Orange County. No portion of 
Orange County is included in the eight-hour 1997 ozone 
standard designation.

capabilities of state and local permit programs with the 
many GHG sources that would have otherwise become 
subject to review.

The July 12 action was the third step in phasing in 
GHG applicability in the Prevention of Signifi cant De-
terioration (PSD) and Title V Clean Air Act programs. It 
follows step 1, which began on January 2, 2011 and ap-
plied to GHG sources that were required to obtain a PSD 
permit for other pollutants anyway, and step two, which 
went into effect on July 1, 2011. Step 2 applied PSD per-
mit requirements to new facilities with GHG emissions 
of at least 100,000 tons per year (tpy) CO2e and existing 
facilities that emit 100,000 tpy of CO2e and make changes 
that increase the GHG emissions by at least 75,000 tpy of 
CO2e.33 

The purpose of step 3, among other things, was to de-
termine whether EPA could lower the threshold to as low 
as 50,000 tpy of CO2e and, as a result, bring additional, 
smaller GHG sources into the PSD and Title V programs. 
In the July 12 action, EPA decided that it would not lower 
the thresholds established in the fi rst two steps because 
state and local agencies have not had suffi cient time and 
opportunity to develop the necessary infrastructure, ex-
pertise and capacity for GHG permitting, and EPA and the 
states have not had the opportunity to develop streamlin-
ing measures that would improve permitting implementa-
tion.34 The July 12 rule also includes a streamlining pro-
cedure for sources that would like to develop plant-wide 
applicability limits for GHGs. As of May 21, 2012, EPA and 
state permitting authorities had issued 44 PSD permits 
addressing GHG emissions. These permits require imple-
mentation of energy effi ciency measures at new facilities 
and existing facilities that make major modifi cations. The 
July 12 fi nal rule and additional information can be found 
at: http://www.epa.gov/nsr/actions.html.

B. National Ambient Air Quality Standards 
Developments

1. EPA Settles NAAQS Deadline Suit on Particulate 
Matter

In accordance with Section 113(g) of the Clean Air 
Act, EPA published notice on June 26, 2012 of a proposed 
consent decree settling two lawsuits alleging that EPA had 
violated a nondiscretionary duty to complete a fi ve-year 
review of the National Ambient Air Quality Standards 
(NAAQS) for particulate matter.35 EPA is required to re-
view each NAAQS pollutant at fi ve-year intervals and 
revise as may be appropriate.36 Under the terms of the 
settlement, EPA agreed to sign a notice of fi nal rulemaking 
by December 14, 2012, setting forth its fi nal decision on its 
review of the particulate matter NAAQS and promulgat-
ing revisions and/or new NAAQS as may be appropriate. 
The public comment period expired on July 26, 2012.

2. EPA Proposes New NAAQS for PM2.5
Related to EPA’s settlement of the NAAQS deadline 

suit for particular matter, on June 14, 2012 EPA proposed 
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will implement the United Nations International Maritime 
Organization (IMO) requirement to limit air pollution 
from ships.45 The IMO has offi cially designated waters off 
the coast of North America, known as the North American 
Emission Control Area (North American ECA), as an area 
requiring stringent international pollution standards for 
ships. The standards include fuel sulfur limits. The IMO 
requirement derives from Annex VI of the International 
Convention for the Prevention of Pollution from Ships 
(MARPOL) and is implemented in the United States under 
the authority of amendments to the Act to Prevent Pollu-
tion from Ships (APPS).

The North American ECA, which includes the Atlan-
tic coast, limits the maximum sulfur content of fuel oil 
used by ships in the ECA will be limited to 1.00 percent 
m/m (10,000 ppm). This standard will change on January 
1, 2015, to 0.10 percent m/m (1,000 ppm). EPA’s June 26 
guidance for ship owners and operators clarifi es how the 
U.S. government will implement fuel availability provi-
sions when ships are unable to obtain fuel that meets IMO 
sulfur in fuel standards and how ship owners and opera-
tors can make a fuel unavailability claim.46

2. EPA Phases Out Stage II Vapor Recovery at the 
Gas Pump: Replaced by On-Board Refueling Vapor 
Recovery Systems 

On May 10, 2012, EPA issued a fi nal rule that will 
eliminate the requirement for gas stations to have Stage II 
vapor recovery systems at the pump.47 This rule applies 
to the ozone transport region, which includes New York. 
Stage II vapor recovery systems recover ozone-forming 
volatile organic compounds and toxics that are forced out 
of the tank when loading at the pump.48 Due to a 1990 
Clean Air Act Amendment requirement, beginning in 
1998, newer vehicle fl eets began to install on-board refu-
eling vapor recovery systems (ORVR) that reduce VOC 
emissions during refueling by using a carbon canister that 
captures the vapors from the tank before they reach the 
pump. As of 2006, all new cars, pick-up trucks, vans, and 
SUVs are manufactured with ORVR, making Stage II va-
por recovery systems at the pump redundant. Beginning 
later this year, states may begin the process of phasing 
out vapor recovery systems at the pump. This fi nal rule 
will ensure that air quality and public health are protected 
while potentially saving the approximately 31,000 affected 
gas stations located in mostly urban areas more than 
$3,000 each year when fully implemented. More informa-
tion is available at: http://www.epa.gov/air/ozone
pollution/.

3. Port Authority of New York and New Jersey 
Honored by Northeast Diesel Collaborative 

On April 12, the Northeast Diesel Collaborative, a 
partnership between the EPA, state agencies, and private 
and nonprofi t groups honored several agencies and orga-
nizations from Massachusetts, New Jersey, New York and 

In a separate action on May 21, 2012, EPA desig-
nated initial area designations for the primary and 
secondary eight-hour ozone NAAQS, pursuant to Sec-
tion 107(d) of the Clean Air Act.40 A chart with the fi nal 
designations for all states, including New York, can be 
found at: http://www.epa.gov/groundlevelozone/
designations/2008standards/regs.htm. A map of United 
States containing county-by-county designations can 
be found at: http://www.epa.gov/groundlevelozone/
designations/2008standards/final/finalmap.htm.

5. EPA Wins Important NAAQS Victories in the D.C. 
Circuit

EPA recently won two cases in the D.C. Circuit in-
volving challenges to the Agency’s fi nal rules on the SO2 
and NO2 NAAQS. On July 17, the D.C. Circuit denied 
petitions of the American Petroleum Institute and the 
Utility Air Regulatory Group that challenged EPA’s fi nal 
one-hour NAAQS for NO2.41 EPA had adopted the new 
NO2 standard in 2010 as “the three-year average of the an-
nual 98th percentile of the daily maximum 1-hour average 
concentration less than or equal to 100 ppb.”42 The D.C. 
Circuit found that EPA was not arbitrary and capricious in 
relying on the data and studies it used to set the new stan-
dard. The court also rejected the petitioners’ argument that 
a statement in the preamble to the rule regarding permit-
ting was fi nal agency action subject to review. The court 
declined jurisdiction on the permitting issue because EPA 
had simply acknowledged in the preamble that it “had not 
yet, but ‘w[ould] need to…carefully evaluate’ the effect of 
the new NAAQS on the permitting process.”

In a July 20 decision,43 the D.C. Circuit dismissed and 
denied state and industry petitions challenging EPA’s new 
1-hour SO2 NAAQS promulgated on June 22, 2010.44 The 
1-hour standard is intended to prevent asthmatics from 
being exposed to short-term bursts of SO2 lasting fi ve to 
ten minutes. The court determined that EPA was not arbi-
trary and capricious in adopting a 75 ppb standard pursu-
ant to its duty to promulgate NAAQS that are “requisite 
to protect the public health” with an “adequate margin of 
safety.” The court also found that EPA did not fail to fol-
low notice-and-comment provisions of the Administrative 
Procedure Act when it included language in the preamble 
to the fi nal rule about a hybrid method of determining at-
tainment of the new standard. The court pointed out that 
EPA stated in the preamble that the Agency would solicit 
public comment prior to fi nalizing guidance on using a 
combination of modeling and monitoring to determine 
attainment. As a result, the court declined to exercise juris-
diction on this issue.

C. Other Air Pollution Developments

1. EPA Releases Guidance on Fuel Availability 
Provisions for Ships Off the Coast of North 
America

On June 26, EPA released interim guidance for ship 
owners and operators clarifying how the United States 
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5. EPA Finalizes New Air Standards for Oil and Gas 
Production Facilities

In response to a court deadline, EPA fi nalized stan-
dards to reduce harmful air pollution associated with 
oil and natural gas production.52 The fi nal rules include 
the fi rst federal air standards for natural gas wells that 
are hydraulically fractured. The standards, which were 
required by Section 111 of the Clean Air Act (the New 
Source Performance Standards) and Section 112 of the 
Act (the National Emissions Standards for Hazardous Air 
Pollutants), were informed by important feedback from a 
range of stakeholders including the public, public health 
groups, states and industry.53 The stakeholder process 
resulted in fi nal standards that reduce implementation 
costs, are achievable, and can be met by relying on proven, 
cost-effective technologies that reduce emissions by 95% 
and processes already in use at approximately half of the 
fractured natural gas wells in the United States. The tech-
nologies will also make it possible for companies to collect 
additional natural gas that can be sold.

The rule has two phases. During the fi rst phase, until 
January 2015, owners and operators must either fl are their 
emissions or use emissions reduction technology called 
“green completions,” which are already widely deployed 
at wells. In 2015, all new fractured wells will be required 
to use green completions. EPA estimates that 13,000 new 
and existing natural gas wells are fractured or re-fractured 
each year. As those wells are being prepared for produc-
tion, they emit volatile organic compounds (VOCs), which 
contribute to smog formation, and air toxics, including 
benzene and hexane, which can cause cancer and other 
serious health effects. In addition, the rule is expected to 
yield a signifi cant environmental co-benefi t by reducing 
methane, the primary constituent of natural gas. Meth-
ane, when released directly to the atmosphere, is a potent 
greenhouse gas, more than 20 times more potent than car-
bon dioxide. “The president has been clear that he wants 
to continue to expand production of important domestic 
resources like natural gas, and today’s standard supports 
that goal while making sure these fuels are produced 
without threatening the health of the American people,” 
said EPA Administrator Lisa P. Jackson.54

VI. Water
A. Protection and Restoration

1. EPA to Work with Drinking Water Systems to 
Monitor Unregulated Contaminants 

On May 1, 2012, EPA published a list of 28 chemicals 
and two viruses that approximately 6,000 public water 
systems will monitor from 2013 to 2015 as part of the 
agency’s unregulated contaminant monitoring program, 
which collects data for contaminants suspected to be pres-
ent in drinking water, but that do not have health-based 
standards set under the Safe Drinking Water Act. EPA has 
standards for 91 contaminants in drinking water, and the 
Safe Drinking Water Act requires that EPA identify up to 

Vermont.49 Included in the honorees was the Port Author-
ity of New York and New Jersey.

The Northeast Diesel Collaborative brings together 
the collective resources and expertise of EPA, several state 
environmental agencies and private sector companies to 
address emissions from existing diesel-powered vehicles 
and equipment. The Port Authority of New York and New 
Jersey was recognized for efforts under its 2009 “Clean Air 
Strategy for the Port of NY & NJ,” which was designed to 
reduce greenhouse gas and other pollutant emissions from 
all port-related sources.

The Port Authority incorporated input from local and 
state agencies, tenants and customers, as well as environ-
mental and community stakeholders into its strategy. The 
Port Authority’s initiatives include its Truck Replacement 
Program, Truck Phase Out Plan, and the Ocean-Going Ves-
sel Low-Sulfur Fuel Program. In recognition of the Port 
Authorities efforts, EPA Region 2 Regional Administrator 
Judith A. Enck said that “pollution from diesel engines 
is linked to asthma, respiratory problems, heart attacks 
and even premature death, and is especially dangerous 
to children and the elderly. Reducing air pollution from 
diesel engines has enormous health benefi ts and translates 
directly into fewer hospitalizations, less missed days of 
work and school and a better quality of life for everyone.” 
For more information on the PANYNJ Clean Air Strategy, 
please visit: http://www.panynj.gov/about/port-initia-
tives.html. To learn more about the Northeast Diesel Col-
laborative, visit: http://www.northeastdiesel.org.

4. EPA Announces $20 Million in Grant Funding for 
Clean Diesel Projects

On April 23, EPA announced the availability of up to 
$20 million in Fiscal Year 2012 grant funding to establish 
clean diesel projects aimed at reducing harmful pollution 
from the nation’s existing fl eet of diesel engines.50 An ad-
ditional $9 million will be available through direct state 
allocations. EPA estimates that for every $1 spent on clean 
diesel funding, up to $13 of public health benefi t is real-
ized.

While EPA has issued standards to make new diesel 
engines 90 percent cleaner, there are nearly 11 million op-
erating older diesels that predate the standards and emit 
large quantities of nitrogen oxides and particulate matter. 
The Diesel Emissions Reduction Act (DERA) was passed 
in 2005 as part of broader energy legislation and then 
reauthorized in 2011. Since DERA was fi rst funded in Fis-
cal Year 2008, EPA has awarded over 500 grants, many of 
which have gone to modernize older school buses, transit 
buses, heavy-duty diesel trucks, marine engines, and loco-
motives. In addition, many of the grants have gone to eco-
nomically disadvantaged communities whose residents 
suffer from higher-than-average instances of respiratory 
ailments.51 The closing date for receipt of proposals was 
June 4, 2012.
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organizations, government agencies, and academia in Re-
gion 2 and beyond.

3. EPA Provides $171,256 in Grants to New York 
State Groups to Educate People About Efforts to 
Restore Urban Rivers

Also in June 2012, EPA announced that it will provide 
grants to three community organizations in New York 
State to help restore urban waters, support community 
revitalization efforts and protect the health of people liv-
ing near these waterways. The grants will be awarded 
to the Hudson River Sloop Clearwater, Groundwork 
Hudson Valley and Rocking the Boat, which will focus on 
the Bronx River. The funding is part of the EPA’s Urban 
Waters program, which supports community efforts to 
restore and revitalize local canals, rivers, lakes, wetlands, 
aquifers, estuaries, bays and ocean areas and provide ac-
cess to them.

The Hudson River Sloop Clearwater will receive 
$59,855 to teach youth in the Fall Kill Watershed about 
watershed science and green infrastructure, and help them 
design signs to educate and inspire their communities. 
The organization will also provide technical guidance to 
about 100 local landowners on how they can prevent their 
properties from contributing to water pollution, and will 
consult with 20 homeowners about green infrastructure 
designs for their properties and implement the projects 
on 10 of them. Groundwork Hudson Valley will receive 
$51,401 to conduct a series of community meetings, plan-
ning and training sessions and workshops in Westchester 
County to educate people living near the Saw Mill River 
community about water quality and green infrastructure. 
The organization will also conduct outreach to neighbor-
hood residents and businesses, and conduct educational 
sessions with local students. Rocking the Boat will receive 
$60,000 to work with local students and others in hands-
on restoration, monitoring, and educational activities both 
on and around the Bronx River. For more information, 
visit: http://www.epa.gov/urbanwaters/index.html.

B. Regulation and Guidance

1. EPA Releases Draft Permitting Guidance for Using 
Diesel Fuel in Oil and Gas Hydraulic Fracturing

On May 4, EPA released draft underground injection 
control (UIC) program permitting guidance for class II 
wells that use diesel fuels during hydraulic fracturing ac-
tivities. EPA developed the draft guidance to clarify how 
companies can comply with a 2005 law that exempted 
hydraulic fracturing operations from the requirement to 
obtain a UIC permit, except in cases where diesel fuel is 
used as a fracturing fl uid.

The draft guidance outlines for EPA permit writers, 
where EPA is the permitting authority, requirements for 
diesel fuels used for hydraulic fracturing wells, techni-
cal recommendations for permitting those wells, and a 
description of diesel fuels for EPA underground injection 

30 additional unregulated contaminants for monitoring 
every fi ve years.

EPA will spend more than $20 million to support the 
monitoring, the majority of which will be devoted to as-
sisting small drinking water systems with conducting the 
monitoring. The data collected under the Unregulated 
Contaminant Monitoring Rule 3 (UCMR 3) will inform 
EPA about the frequency and levels at which these con-
taminants are found in drinking water systems across 
the United States and help determine whether additional 
protections are needed to ensure safe drinking water. State 
participation in the monitoring is voluntary, and EPA will 
fund small drinking water system costs for laboratory 
analyses, shipping and quality control.

The contaminants to be studied include total chro-
mium and hexavalent chromium, also known as chro-
mium-6. In January 2011, EPA issued guidance to all water 
systems on how to assess the prevalence of hexavalent 
chromium and in the March 2011 proposal for UCMR 3, 
EPA invited comments on whether the agency should 
include chromium in the fi nal rule. Public comments re-
ceived by EPA were strongly supportive of adding total 
chromium and hexavalent chromium for monitoring. Ad-
ditional contaminants of concern were selected based on 
current occurrence research and health-risk factors. For 
more information, visit: http://water.epa.gov/lawsregs/
rulesregs/sdwa/ucmr/ucmr3/index.cfm.

2. EPA Holds Citizen Science Workshops in New York 
and New Jersey

On June 19 and 20, EPA held two day-long workshops 
in Manhattan and Edison, respectively, to share informa-
tion about ways in which people can get involved in col-
lecting environmental quality data in their communities. 
The workshops brought together representatives from 
federal, state and local government agencies, as well as 
experts from academia and community-based groups, to 
help educate the growing corps of “citizen scientists.” 

Citizen science is a form of research that enlists the 
public in collecting a wide range of environmental data 
to expand scientifi c knowledge and literacy. Topics cov-
ered in the workshops included: starting a citizen science 
program; funding sources; community and government/
academic partnerships; success stories; data interpretation 
and use and current and emerging monitoring tools and 
technologies. For access to the workshop presentation ma-
terials, visit: http://www.epa.gov/region02/citizen
science/.

EPA is currently developing a Citizen Science web 
site to promote collaboration, coordination and commu-
nication. The web site will feature links to news on cur-
rent technology trends and monitoring, funding sources, 
technical resources, training opportunities, regulatory 
and academic partnerships, success stories, as well as an 
open forum discussion, to continue the dialogue among 
individual citizens, community groups, non-governmental 
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and wastewater management plans and implement effec-
tive integrated approaches that will protect public health 
by reducing overfl ows from wastewater systems and pol-
lution from stormwater. In developing the framework, 
EPA worked in close coordination with a variety of stake-
holders, including publicly owned treatment works, state 
water permitting authorities, local governments, and non-
profi t environmental groups. EPA’s framework outlines 
new fl exibility to pursue innovative, cost-saving solutions, 
like green infrastructure, and will help communities as 
they develop plans that prioritize their investments in 
storm and wastewater infrastructure. For more informa-
tion, visit: http://cfpub.epa.gov/npdes/integratedplans.
cfm.

5. EPA Withdraws Proposal to Collect Information 
About Concentrated Animal Feeding Operations

July 20, EPA announced its withdrawal of a proposed 
rule that would have required information to be submitted 
to the EPA about concentrated animal feeding operations 
(CAFOs). EPA sought public comment on the proposal, 
and in light of comments received from states regard-
ing the amount of CAFO information states already have 
and include as part of the CAFO permitting process, EPA 
decided that it will instead use existing federal, state, and 
local sources of information to gather data about CAFOs 
and help ensure that CAFOs are implementing practices 
that protect water quality. EPA also signed a memoran-
dum of understanding with the Association of the Clean 
Water Administrators (ACWA) to facilitate the exchange 
of information. This collaborative effort between the EPA 
and ACWA will focus on identifying CAFOs and obtain-
ing pertinent information about CAFOs on a state-by-state 
basis for use by both ACWA members and EPA. For more 
information: http://cfpub.epa.gov/npdes/afo/aforule.
cfm#withdrawal.

6. EPA Releases Green Infrastructure Permitting and 
Enforcement Fact Sheets

On June 25, EPA released a series of six fact sheets on 
incorporating green infrastructure measures into NPDES 
wet weather programs. The series builds upon existing 
EPA authority, guidance and agreements to describe how 
EPA and state permitting and enforcement professionals 
can work with permittees to include green infrastructure 
measures as part of control programs. The six fact sheets 
and four supplements address stormwater permits, total 
maximum daily loads, combined sewer overfl ow long-
term control plans, and enforcement actions. The series is 
available at: http://water.epa.gov/infrastructure/green-
infrastructure/gi_regulatory.cfm#permittingseries.

7. EPA Issues Final Clean Water Act Section 404 
Enforcement and Coordination Strategy

On July 11, in response to an October 26, 2009 report 
by the EPA Offi ce of the Inspector General, the agency 
released its new Clean Water Act Section 404 Enforcement 
and Coordination Strategy. The strategy was piloted for 

control permitting. The draft guidance describes diesel fu-
els for these purposes by reference to six chemical abstract 
services registry numbers. For more information, visit: 
http://water.epa.gov/type/groundwater/uic/class2/
hydraulicfracturing/hydraulic-fracturing.cfm.

2. EPA Issues Post-Construction Compliance 
Monitoring Guidance

Also in May, EPA issued fi nal guidance on conduct-
ing effective post-construction compliance monitoring 
to assess the performance of measures implemented un-
der long-term combined sewer overfl ow (CSO) control 
plans, as provided in EPA’s 1994 CSO Control Policy. This 
guidance will assist CSO permittees in developing post-
construction compliance monitoring plans that collect 
suffi cient data for evaluating the effectiveness of CSO con-
trols and assessing compliance with the requirements of 
the Clean Water Act. The Agency developed a draft of the 
guidance, and received comments from state National Pol-
lutant Discharge Elimination System (“NPDES”) authori-
ties and other stakeholders. For more information, visit: 
http://cfpub.epa.gov/npdes/home.cfm?program_id=5.

3. EPA Releases Fact Sheet on the Economic Benefi ts 
of Protecting Healthy Watersheds

EPA recently released a new fact sheet as part of its 
Healthy Watersheds initiative, describing the economic 
benefi ts of protecting healthy watersheds by highlight-
ing examples from existing peer-reviewed literature and 
studies. EPA’s Healthy Watersheds Initiative is intended 
to protect the nation’s remaining healthy watersheds, 
prevent them from becoming impaired, and accelerate res-
toration successes. It encourages interested states to take 
a strategic, systems approach to protecting healthy wa-
tersheds that recognizes the dynamic and interconnected 
nature of aquatic ecosystems.

The fact sheet describes studies that demonstrate that 
protecting healthy watersheds can reduce capital costs for 
water treatment plants and reduce damages to property 
and infrastructure due to fl ooding, thereby avoiding fu-
ture costs. Additionally, examples in the fact sheet show 
that protecting healthy watersheds can generate revenue 
through property value premiums, recreation, and tour-
ism. This fact sheet directs readers to important resources 
to learn more about the substantial efforts to monetize 
ecosystem services from across the country. This fact sheet 
is also a resource for those doing outreach to promote the 
protection of healthy watersheds. It is available at: http://
www.epa.gov/healthywatersheds.

4. EPA Announces Framework to Help Local 
Governments Manage Stormwater Runoff and 
Wastewater

On June 5, EPA issued a new framework to help local 
governments meet their Clean Water Act obligations. The 
Integrated Municipal Stormwater and Wastewater Plan-
ning Approach Framework assists EPA regional offi ces, 
states, and local governments to develop voluntary storm 
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It is estimated that almost 370 million gallons of sew-
age fl ow into the Raritan River and Arthur Kill River 
through Perth Amboy’s combined sewer system each year. 
Under the agreement, Perth Amboy will spend about $5.4 
million for the repair, upgrade and expansion of the city’s 
combined sewer system, and will pay a $17,000 penalty. 
The City has also agreed to increase the amount of waste-
water that reaches the treatment plant to reduce its com-
bined sewer overfl ows into the Raritan River and Arthur 
Kill. The consent decree was subject to a 30-day public 
comment period that ended on July 23, and is subject to 
fi nal court approval. It can be viewed at http://www.
justice.gov/enrd/Consent_Decrees.html.

4. Homebuilder Toll Brothers Inc. to Pay $741,000 
Clean Water Act Penalty and Implement 
Company-Wide Stormwater Controls to Prevent 
Discharges of Sediment and Polluted Stormwater 
Runoff

On June 20, EPA and the U.S. Department of Justice 
announced that Toll Brothers Inc., one of the nation’s larg-
est homebuilders, will pay a civil penalty of $741,000 to re-
solve alleged Clean Water Act violations at its construction 
sites, including sites located in the Chesapeake Bay Wa-
tershed. Toll Brothers will also invest in a company-wide 
stormwater compliance program to improve employee 
training and increase management oversight at all current 
and future residential construction sites across the nation.

The government’s complaint alleged 600 Clean Water 
Act violations, the majority of which involved Toll Broth-
ers’ repeated failures to comply with permit requirements 
at its construction sites, including requirements to install 
and maintain adequate stormwater pollution controls, 
such as silt fences, phased site grading and sediment ba-
sins. Polluted stormwater runoff and sediment from con-
struction sites can fl ow directly into the nearest waterway, 
affecting drinking water quality and damaging valuable 
aquatic habitats.

This settlement is the latest in a series of enforcement 
actions to address stormwater violations from residential 
construction sites around the country, and includes Toll 
Brothers sites in Arizona, California, Colorado, Con-
necticut, Delaware, Florida, Georgia, Illinois, Maryland, 
Massachusetts, Michigan, Minnesota, New Jersey, New 
York, North Carolina, Nevada, Ohio, Pennsylvania, Rhode 
Island, South Carolina, Texas, Virginia and West Virginia.

The consent decree is subject to a 30-day public com-
ment period and approval by the court, and can be viewed 
at: http://www.epa.gov/compliance/resources/cases/
civil/cwa/tollbrothers.html.

VII. Conclusion
From voluntary programs and collaboration with 

stakeholders, to science, remediation, regulation and en-
forcement, EPA continues to employ a variety of tools in 
its work to protect and restore America’s public health and 

a year and revised based on feedback from EPA regional 
offi ces, headquarters and the Corps of Engineers. The key 
elements of the fi nal strategy are (1) establishing nation-
ally consistent enforcement defi nitions, (2) leveraging 
program resources to more systematically identify Section 
404 violations, (3) establish a national framework to track 
complaints, referrals and repeat and fl agrant violators, (4) 
strengthen coordination between EPA offi ces and other 
agencies involved in protecting our nation’s wetlands and 
other aquatic resources, and (5) case prioritization and co-
ordination. For a copy of the strategy, visit: http://www.
epa.gov/compliance/resources/policies/civil/cwa/
cwa404enf-strategy.pdf.

C. Compliance and Enforcement

1. Great Gun Beach Public Water System
On April 2, 2012, EPA and offi cials for the Town of 

Brookhaven executed a Consent Agreement and Final 
Order that requires the Town to install a raw water tap to 
be used to monitor the quality of the drinking water be-
ing provided by its public water system, complete a solar 
power supplemental environmental project at a cost of 
$35,280 to supply power to the Great Gun Beach, and pay 
a cash penalty of $1,200. The settlement arises from an Oc-
tober 6, 2011, EPA Administrative Complaint against the 
Town’s Parks Department for failure to monitor the public 
drinking source located at Great Gun Beach, as required 
by the Safe Drinking Water Act.

2. EPA Agreement with Amtrak Brings Greater 
Drinking Water Protections for Riders 

In late April, EPA entered into an agreement with the 
National Railroad Passenger Corp. (Amtrak) to ensure 
safe and reliable drinking water for the railroad’s pas-
sengers and crews. To better protect the riding public 
from illnesses caused by microbiological contamination, 
the agreement requires Amtrak to, among other things, 
monitor all the drinking water systems on its railcars for 
pathogens, properly maintain its disinfection and system 
fl ushing, and take necessary corrective actions.

3. EPA Enters into Consent Decree with Perth 
Amboy to Upgrade Sewer System

On June 6, the United States lodged a consent decree 
with the City of Perth Amboy, New Jersey, in which the 
City agreed to make major improvements in its combined 
sewer system to protect human health and water quality. 
Under the agreement, the City will reduce the amount of 
sewage and other pollutants that fl ow out of its 16 com-
bined sewer points into the Raritan River and Arthur Kill. 
EPA alleged that Perth Amboy violated the Clean Water 
Act and its New Jersey Department of Environmental Pro-
tection discharge permit by failing to properly maintain 
and operate its sewer system, conduct regular inspections 
or have a pollution prevention plan in place. The City also 
violated a previously issued EPA order to address Clean 
Water Act violations.
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26. EPA Fact Sheet, Proposed Carbon Pollution Standard for New Power 
Plants, March 27, 2012. http://epa.gov/carbonpollutionstandard/
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27. 77 Fed Reg. 22397 (April 13, 2012).

28. EPA Fact Sheet, Proposed Carbon Pollution Standard for New Power 
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29. EPA Press Release, EPA Proposes First Carbon Pollution Standard 
for Future Power Plants/Achievable standard is in line with 
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new plants moving forward (March 27, 2012).

30. Docket Folder Summary, Greenhouse Gas New Source 
Performance Standard for Electric Generating Units, EPA-HQ-
OAR-2011-0660, at http://www.regulations.gov/#!docketDetail;dct
=PS;rpp=100;so=DESC;sb=docId;po=0;D=EPA-HQ-OAR-2011-0660.
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00aab85257359003f5337/6a1f6ddb99feb65785257a300055e955!Open
Document.

34. 77 Fed. Reg. 41052.

35. 77 Fed. Reg. 38,060 (June 26, 2012). 

36. Id.

37. EPA Fact Sheet, Overview of EPA’s Proposal to Revise the Air 
Quality Standards, at http://www.epa.gov/pm/2012/fsoverview.
pdf.

38. EPA Fact Sheet, at http://www.epa.gov/airtransport/pdfs/
JuneRevisionsRuleFactSheet.pdf.

39. https://www.federalregister.gov/articles/2012/06/18/
2012-14716/determinations-of-failure-to-attain-the-one-hour-
ozone-standard-by-2007-current-attainment-of-the#p-26.

40. 77 Fed. Reg. 30,088 (May 21, 2012).
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42. 75 Fed. Reg. 6474, 6531 (Feb. 9, 2010).

43. National Environmental Development Association’s Clean Air Project v. 
EPA (D.C. Cir., No. 10-1252, July 20, 2012).

44. 75 Fed. Reg. 35,520 (June 22, 2010).

45. EPA Press Release, EPA Releases Guidance on Fuel Availability 
Provisions for Ships Operating Off the Coast of North America 
(June 26, 2012).

46. EPA Memorandum, Interim Guidance on Non-Availability of 
Compliant Fuel Oil for the North American Emission Control Area 
(June 26, 2012), at http://www.epa.gov/compliance/resources/
policies/civil/caa/mobile/fi nalfuelavailabilityguidance-0626.pdf.

47. http://www.epa.gov/air/ozonepollution/pdfs/20120509fr.pdf.

48. EPA Fact Sheet, Final Rule Determining Widespread Use of 
Onboard Refueling Vapor Recovery and Waiver of State II 
Requirements (May 9, 2012), at http://www.epa.gov/air/
ozonepollution/pdfs/20120509fs.pdf.

49. EPA Press Release, Northeast Diesel Collaborative Honors Groups 
for Reducing Air Pollution (April 12, 2012). http://yosemite.epa.
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50. EPA Press Release, $20 Million Available for Clean Diesel Projects 
(April 23, 2012).

environment. For more information on the issues, science 
and law behind the agency’s work, visit www.epa.gov, 
and to keep up with more local developments, visit Re-
gion 2’s website, at: http://www.epa.gov/aboutepa/
region2.html. You can also sign up for our various list-
serves, podcasts, mobile apps, etc at: www.epa.gov/epa-
home/socialmedia.html.
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2012 President’s Section Diversity Challenge
The New York State Bar Association President’s Section Diversity Challenge: In 2011, NYSBA President 
Vincent E. Doyle III challenged NYSBA Sections to develop and execute initiatives to increase the diversity of 
their membership, leadership and programs, and to evaluate the results. The Committees on Membership and 
Diversity and Inclusion were tasked with coordinating the initiative. The Challenge began in June 2011 and 
concluded in March 2012.

ENVIRONMENTAL LAW SECTION AWARDED

1ST PLACE—SECTION DIVERSITY LEADERS

Working Together,
Everything Fits

Carl Howard (back row-Center), Environmental Law Section Chair, at the May 10, 2012 Section Leaders Con-
ference where the Environmental Law Section was selected as one of the “Section Diversity Champions”
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The 2012 Environmental Law Section Fall Meeting
Lake Placid, NY
October 12-14, 2012

By Michael J. Lesser
Section Secretary

A patina of new snow covered the Adirondack peaks surrounding Lake Placid as over one hun-
dred Section members and participants gathered for the Environmental Law Section’s annual Fall 

Meeting. The meeting was held at the Crowne 
Plaza Resort and marked the Section meeting’s 
formal return to the North Country after an 
absence of several years. Befi tting the striking 
natural beauty of the Adirondacks, most of the 
substantive topics of the meeting dealt with the 
land use and environmental impacts affecting the 
largest park area east of the Mississippi.

This theme was driven home by the fi rst pan-
el discussion on Friday regarding the importance 
of conservation easements in complex Adiron-
dack land transactions. The panelists entered into 
a lively discussion that raised both the advantag-
es and drawbacks of this land preservation tool 

including such diverse issues as enforcement, property taxes and wildlife habitat.

This presentation was followed by a panel devoted to the procedures and practice problems con-
nected to the Adirondack Park Agency Hearing Process. In addition to a review of the current adju-
dicatory process, issues such as the reluctance of government to use the hearing process, the need for 
regulatory and legislative reform, rules of evidence, privilege, FOIL and witness presentation were 
raised and vetted.

The fi nal substantive panel of the Friday session was entitled “The 
Future of Environmental Regulations in the Adirondack Park.” This 
panel featured a presentation by legal representatives of four of the 
major environmental agencies with jurisdiction over the Park. Includ-
ed were distinguished counsels for the Hudson-Black River Regulating 
District, the Adirondack Park Agency, and the Regional Attorneys for 
NYSDEC Regions 5 and 6. In addition to a general review of the regu-
latory procedures and current events within each agency, the panelists 
tackled some tough issues. These included internal budget limitations, 
new land management regulations, and fl edgling efforts to coordinate 
NYSDEC and APA permit procedures.

Section Activities and Meetings

Professor Nicholas A. Robinson, Professor Philip Weinberg, 
Kenneth R. Hamm, Esq., NYS DEC, Offi ce of General Coun-
sel (Lands and Forest), and Neil Woodworth, Adirondack 
Mountain Club, present on the topic NYS Constitutional 
Law Issues—Forest Preserve and Forever Wild

Carl Howard, Chair, NYSBA
Environmental Law Section
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Saturday morning’s presentations continued the theme of Adirondack land use with sessions en-
titled “Environmental Protection and Rural Economic Development within the Blue Line” and “NYS 
Constitutional Law Issues—Forest Preserve and Forever Wild.” These panels focused on the related legal 
dilemmas of balancing reasonable economic development and preserving the wilderness quality of this 
unique region.

The fi rst panel included four of the Adirondack’s most prominent policy makers:

• Leilani Crafts Ulrich, Chair of the Adirondack Park Agency;

• Brian Houseal, Executive Director of the Adirondack Council;

• Robert Stegemann, the Regional Director of NYSDEC Region 5;

• Judy Drabicki, Esq., the Regional Director of NYSDEC Region 6.

The second panel involved a review and discussion of Article 14 of the N.Y.S. Constitution and how 
this crucial section of the state constitution has evolved to preserve the Adirondack Park despite numer-

ous legal challenges and disputes since its passage in 1894. 

Finally, Sunday morning’s session reviewed recent procedural develop-
ments in the State Environmental Quality Review Act, or SEQRA, such as 
the introduction of a new environmental assessment form (“EAF”) and the 
improvements and changes in relation to the old formats.

The Fall Meeting was also distinguished 
by the appearance of three prominent guest 
speakers. On Friday night, acclaimed au-
thor and activist Bill McKibben addressed 
the Section and guests on the vital issues 
surrounding climate change and the nega-
tive impact attributed to the continued use 
of fossil fuels. On Saturday evening, Brian 

Houseal of the Adirondack Council spoke on the complexities and diffi -
culties caused by the overlapping and redundant state agencies oversee-
ing development and environmental stewardship in the Adirondacks. 
The Section was also graced by an appearance and remarks by Andrew 
Brown, Esq., representing the Executive Board of the New York State Bar 
Association.

The eventful weekend was concluded on Sunday morning with a 
substantive Section Executive Committee Meeting attended by approximately thirty Section members.

Great credit for the success of the Fall Meeting must go to the event Chair Terresa M. Bakner, Envi-
ronmental Law Section Chair Carl R. Howard, and the Section’s able NYSBA administrative assistants 
Lisa Bataille and Lori Nicoll, as well as the many speakers and moderators who gave so generously of 
their time. Given the substance of the Meeting and the renewal of many old friendships, the Section 
membership will look forward to a return to the Adirondack area.

Michael J. Lesser, Esq. is the 2012-13 Secretary of the NYSBA Environmental Law Section and is 
currently Of Counsel to Sive, Paget & Riesel, PC in Albany and NYC. 

Dinner Speaker Brian Houseal, 
Executive Director, Adirondack 
Council, Elizabethtown, NY

Miriam Villani, Chair of the Pro-
fessor William R. Ginsberg Memo-
rial Essay Contest, presents sec-
ond-place essay contest winner 
Patrick Siler with a certifi cate. 
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Looking further into the future, the Committee would 
like approval of the Section leadership to host a Fall Meet-
ing at Cornell University, similar to one which the Section 
held at Cornell several years ago. Our proposal would be 
to enlist the support of the College of Agriculture and Life 
Sciences to provide faculty members as speakers on envi-
ronmentally related topics.

Finally, the Committee is always interested in ex-
panding its membership and will continue to actively 
solicit new members during the coming year.

Peter G. Ruppar
Co-Chair

In 2013 the Agricultural and Rural Issues Committee 
intends to continue the format it has successfully fol-
lowed in previous years by holding periodic conference 
calls to exchange information among  its members con-
cerning current environmental issues affecting the agri-
cultural community, in general, and those encountered in 
members’ indi vidual practices. Additionally, the Com-
mittee intends to continue its practice, established several 
years ago at the initiative of Co-Chair Ruth Moore, of con-
ducting an annual panel discussion of select current agri-
cultural environmental issues in a conference call format 
hosted by representatives of governmental agencies, pub-
lic interest organizations and private practice attorneys.

Committee Report
Agriculture and Rural Issues Committee

Ethics—We’ve Got an App for That!

The new NYSBA mobile app for Ethics 
offers you the complete NYSBA Ethics 
library on the go.
•  Available for free for download to iPhone, iPad, 

Android phones and BlackBerrys
•  Search by keywords, choose from categories or 

search by opinion number

•  See the full text of opinions even when you have no 
Internet access

•  Get notifi ed of new opinions right on your device as 
they become available

•  All opinions are presented as issued by the
NYSBA Committee on Professional Ethics

Visit www.nysba.org/EthicsApp for more information    518-463-3200



24 NYSBA  The New York Environmental Lawyer  |  Summer/Fall 2012  |  Vol. 32  |  No. 2        

River Sloop Clearwater, a large number of industrial and 
development clients, Yeshiva University, and the Com-
monwealth of Puerto Rico. He says that one of his favorite 
clients is his hometown, the Town of Cortlandt. Cortlandt 
has been in the center of development and its representa-
tion has led to numerous land use battles, including the 
successful defense of the Town in a year-long regulatory 
taking trial.

The nature of the environmental litigation he has un-
dertaken is as varied as are his clients, running from large 
CERCLA matters, toxic torts, zoning disputes and crimi-
nal defense. Dan singled out his criminal defense work as 
one of the more challenging aspects of his practice, noting 
that criminal defense in the environmental fi eld usually 
means you are representing someone who is having his 
or her fi rst experience with the criminal justice system. 
Although known as a litigator, Dan is proud of his devel-
opment work noting that he was the environmental law-
yer on the largest brownfi eld development in Manhattan, 
nine acres along the East River.

Dan is known for his creativity, and when asked 
about current matters, he spoke about expanding the 
reach of the Supreme Court’s recent holding in Sackett 
v. EPA to the DEC’s use of Notices of Violation, which it 
contends cannot be judicially reviewed until DEC eventu-
ally concludes its enforcement action. My inquiry led to 
Dan’s observation that between the clamor for deregula-
tion and the competing demands for a clean environment, 
the need for fundamental fairness and some semblance 
of due process for members of the regulated commu-
nity has often been overlooked. In addition to the DEC’s          
NOV practice, he singles out EPA’s use of Section 106 
of CERCLA. In most of these cases, EPA has authority 
to obtain a judicial injunction to abate an imminent and 
substantial endangerment, but knowing it would face dif-
fi culties in proving its case, it regularly chooses to issue 
unilateral orders. Most parties cannot risk the draconian 
penalties for ignoring such an order, and the real conse-
quences are, in Dan’s opinion, that EPA avoids having to 
engage in meaningful analysis of risk and liability.

Dan is also known for his writing. He authored Envi-
ronmental Enforcement, Civil and Criminal, published by the 
Law Journal Press. It is the only book that integrates all 
aspects of civil and criminal enforcement; continually up-
dated, it is an authoritative guide through the regulatory 
maze. He has published a wide variety of formats from 
law reviews to practice guides, and estimates that he has 
approximately 50 published articles.

Dan has held numerous leadership roles in the legal 
community, including chair of this Section and chair of 
the Committee on Environmental Law of the Bar of the 
City of New York. He is a fellow of the American College 
of Environmental Law.

Long-Time Member: 
Daniel Riesel

For this issue we have fo-
cused our Long-Time Member 
Profi le on Daniel Riesel, who 
has been a leader in the fi eld 
of environmental law since 
before there was a fi eld of en-
vironmental law. Dan has been 
consistently rated among the top environmental litigators, 
and has been referred to as a “senior statesman” and a 
“Dean” of the environmental bar. In addition to being an 
active litigator and advisor, he is a teacher of environmen-
tal law. His tea ching is varied, ranging from teaching EPA 
enforcement lawyers during the Carter administration 
on how to try cases, to serving as an adjunct professor at 
Cardozo Law School and, since 1995, a member of the Ad-
junct Faculty at Columbia Law School. His teaching also 
includes lecturing and chairing numerous CLE courses, 
including ALI-ABA’s Environmental Litigation course, 
which he has chaired for the last 25 years.

Dan’s intended career as a labor lawyer was cut short 
by the Air Force, in which he served as a Judge Advocate. 
Subsequently, his love for outdoor sports led him into en-
vironmental law which started while he was an Assistant 
U.S. Attorney in the Southern District of New York. There, 
in 1970, he was instrumental in forming the fi rst Environ-
mental Protection unit in any federal prosecutor’s offi ce, 
and led that group as its chief until 1973. During that 
time, the unit resurrected the Rivers and Harbors Appro-
priation Act of 1899 (the “Refuse Act”), a statute that was 
originally designed to protect navigation, and applied it 
to direct dischargers to the Hudson River basin, obtain-
ing numerous indictments and civil injunctive relief. Dan 
notes “we thought we had cleaned up the Hudson but we 
didn’t even know how to spell ‘polychlorinated biphe-
nyls.’”

In 1973, he joined the fi rm that is now known as Sive, 
Paget & Riesel, which was at that time led by David Sive, 
who had already gained signifi cant recognition as a pow-
erful infl uence in New York environmental law.

Dan has handled a wide variety of litigations, includ-
ing several ground-breaking environmental litigations. 
For example, he recently set aside Corps of Engineer prac-
tices that limited the development of farmland. Similarly, 
his litigation has helped defi ne the scope of citizen’s suits, 
and expanded the defi nition of the Innocent Landowner 
exception to CERCLA liability. His litigation activity has 
extended beyond environmental matters due to the broad 
diversity of his clients that have produced labor, zon-
ing, and commercial matters in addition to the array of 
environmental matters. Those clients include the Hudson 

Member Profi les
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me that 50 is not enough and now they have their sights 
set on enrolling 100 law fi rms in the Challenge. Maybe 
your law fi rm will be next! The effect of the Challenge is 
alchemistic—it turns words and ideas into action, and 
turns actions into results. I think we can all get on board 
with best practices that reduce paper, water, and energy 
use, while saving money and creating environmental ben-
efi ts. Megan and Kristen also authored a guide, “Green-
ing the New York Legal Profession—Encouraging a More 
Sustainable Practice,” which appeared in an earlier issue 
of The New York Environmental Lawyer. Megan truly lives 
by these guidelines, and has been known to leave Post-
its on a co-worker’s lamp if a light is left on. Kristen has 
presented at NYSBA Annual Meetings and CLEs, and also 
sits on the Panel for New Lawyers.

Currently both Kristen and Megan are in private 
practice, respectively at Harris Beach’s White Plains offi ce 
and Beverage and Diamond’s New York offi ce. Kristen 
practices environmental, land use, construction, and mu-
nicipal law and litigation, among other practice areas. She 
represents municipalities in state and federal litigation 
concerning the Religious Land Use and Institutionalized 
Persons Act of 2000 (RLUIPA), and is constantly survey-
ing the landscape for new legal developments. She com-
mented that RLUIPA is very likely to eventually fi nd itself 
under the scrutiny of the United States Supreme Court. 
Noting that land use law is a hot topic in Westchester, 
Kristen explained the struggles the county is having im-
plementing the Affi rmative Fair Housing Marketing Plan, 
which resulted from a settlement agreement between the 
U.S. Department of Housing and Urban Development 
and former County Executive Andrew J. Spano.

Megan works in Beverage and Diamond’s environ-
mental litigation, toxic tort and product liability, envi-
ronmental, and litigation practice areas. Among other 
matters she is involved with historic railroad sites that 
fall under Superfund regulations due to the presence of 
PCBs and other contaminants. Megan also represented 
the electronics industry in its effort to establish statewide 
“e-recycling” programs, which are increasingly important 
as technology advances exponentially.

The Section is lucky to have as members two such 
dedicated and bright young lawyers.

Justin Birzon

A unifying theme that runs through Dan’s practice, 
as he describes it, is the environmental lawyer’s need to 
discern objective fact from questionable scientifi c conclu-
sions and half-baked administrative actions. Dan believes 
good lawyering will allow us to tackle the major environ-
mental issues such as climate change and resource deple-
tion.

Aaron Gershonowitz

*     *     *

New Members:
Megan Brillault and Kristen Wilson

For this issue’s New Member Profi le, we are break-
ing the mold and introducing two young environmental 

lawyers in tandem: Megan 
Brillault and Kristen Wilson. 
These two eco-warriors met at 
Pace Law School while collabo-
rating to represent fi sherman 
petitioners through Pace’s en-
vironmental litigation clinic in 
the well-known Esopus Creek 
trial. The litigation ultimately 
required New York State to ob-
tain a state permit for discharg-
es associated with the Shanda-
ken Tunnel Portal, which had 

the effect of increasing the turbidity and temperature of 
the Esopus. Thankfully, this was just the beginning of two 
very impressive and undoubtedly prolifi c careers in envi-
ronmental law.

Both Megan and Kristen have made signifi cant con-
tributions to the Environmental Law Section. As co-chairs 
of the Committee on Pollution Prevention, they have been 
working with our Chair, Carl Howard, to reduce the envi-
ronmental impact of the practice of law. Using a carefully 
crafted survey, they created an emerging “law offi ce cli-
mate challenge.” A similar effort already exists under an 
EPA-ABA partnership, but until now none had focused 
on law fi rms in New York. The Challenge delineates four 
tiers of law fi rm “greenness,” and to date 50 fi rms have 
met at least one of the Challenge’s tiers. Kristen reassured 

Megan Brillault
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counsel at EWMA, an environmental consulting fi rm also 
in Parsippany.

Sonali Chitre has joined Green Impresario, a new 
group that researches and advises on institutional 
frameworks for sustainable development and building 
resilience in communities through fostering strong civil 
society partnerships and transparency. Sonali also con-
sults in the areas of sustainability, strategic management, 
operations, government relations, and emerging markets. 
Previously, Sonali worked with Islands First, a nonprofi t 
organization that serves the Pacifi c Islands by providing 
council on environmental and energy law and policy.

Erica Levine Powers, an adjunct faculty member in 
the Department of Geography and Planning at the Uni-
versity at Albany (SUNY), teaches Planning Law and 
Environmental Planning/Law in the Masters in Regional 
Planning Program. She recently published an article, 
Home Rule Meets State Regulation: Refl ections on High Vol-
ume Hydraulic Fracturing for Natural Gas, in ABA State and 
Local Government Law Section, State & Local News, vol. 
35, no. 2 (Winter 2012). Ms. Levine Powers was Moderator 
of “When Fracking Comes to a Community Near You: An 
Ounce of Land Use Planning Is Worth a Pound of Cure,” 
a CLE program of the ABA State and Local Government 
Law Section at the ABA’s Mid-Year Meeting, February 2, 
2012 in New Orleans. That program was reprised as an 
ABA live CLE webinar/teleconference on March 7, 2012.

On January 1, 2012, Richard Tobe was appointed 
Deputy County Executive by then-incoming Erie County 
Executive Mark C. Poloncarz. 

David J. Freeman recently joined Gibbons P.C. after 
a long and successful tenure at Paul Hastings LLP. Dave 
represents property buyers, sellers, and developers in all 
areas of environmental law, with a particular emphasis 
on brownfi eld redevelopment projects. He also represents 
parties in Superfund and hazardous waste cleanup cost 
recovery litigation. Dave received a 2012 Burton Award 
for Legal Achievement for his work as an outstanding law 
fi rm author. He currently serves as President of the New 
York City Brownfi eld Partnership; Vice Chair of the Board 
of Trustees for the New York League of Conservation Vot-
ers Education Fund; and as Co-Chair of the Hazardous 
Waste/Site Remediation Committee and Co-Chair of the 
Brownfi elds Task Force of this Section.

Joan Leary Matthews recently left her position at 
NYSDEC and became Director, Clean Water Division, 
United States Environmental Protection Agency, Region 2.

Eileen Millett was invited to join the American Col-
lege of Environmental Lawyers (ACOEL). She is also a 
member of the Environmental Law Advisory Panel of 
what was formerly known as ALI-ABA and is not ALI-
CLE. Also, Eileen’s article on climate change, D.C. Circuit 
Decision Could Determine Reach of EPA Greenhouse Gas 
Rules, was published in Bloomberg BNA Daily Environ-
ment Report, June 21, 2012.

Howard Tollin recently joined Sterling Environmen-
tal Services of Woodbury, NY, as President and Managing 
Director.

As of December 1, 2011, Daniele Cervino is a partner 
in the law fi rm of Golub & Isabel, PC of Parsippany, NJ. 
Prior to joining Golub & Isabel, Ms. Cervino was in-house 

Errata:
Charles S. Warren, Environmental Honoree

 The Member News column in the last issue of The New York Environmental Lawyer noted that Parks & Trails 
New York, a leading statewide nonprofi t advocacy organization, had recently honored 23 individuals as New 
York’s Pioneers of Environmental Law, 18 of whom are members of our Section. Unfortunately, the list of honorees 
we received inadvertently omitted Charles S. Warren of Kramer Levin Naftalis & Frankel LLP. We regret that omis-
sion: Mr. Warren was one of PTNY’s honorees and is well known as a distinguished pioneer of environmental law.
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In Memoriam
Alice J. Kryzan

(1948-2012)

Alice was born on July 19, 1948, in Youngstown, OH, one of two children of 
Carolyn and Judge Frank X. Kryzan (former Mayor of Youngstown). Alice lost a hard-
fought battle with esophageal cancer on June, 2, 2012. She was known for her extraor-
dinary commitment to public service, wonderful sense of humor, keen intellect, deter-
mination, integrity, leadership and devotion to family and friends.

Alice graduated from Ursuline High School in Youngstown in 1966. She received 
her B.A. from Trinity University in Washington, DC, in 1970. In 1973, she received her 
J.D. from the University of Chicago Law School, where she was one of only twenty 
women in her graduating class. At the University of Chicago she met her husband of 
40 years, Robert Berger, now emeritus Professor of Law at the State University of Buf-
falo Law School.

After graduating from law school, Alice worked at a small law fi rm and then at the Chicago Lawyers’ Com-
mittee for Civil Rights Under Law. She moved to Amherst, NY in 1978, and joined Phillips Lytle, where she be-
came the fi rst woman partner at what was then the largest law fi rm in Buffalo. She went on to manage the Buffalo 
offi ce of Whiteman, Osterman, and Hanna, and after leaving that fi rm, Alice continued to practice environmental 
law before retiring in 2005.

In 2008, Alice was the Democratic congressional candidate from New York’s 26th District, after winning a 
hard-fought three-way primary. Alice also was the Democratic candidate for Amherst Town Supervisor in 2009.

Alice had a distinguished record of community service. We were fortunate to have Alice serve in several of-
fi cer positions and then as Chair of the New York State Bar Association Environmental Law Section (1997-1998). 
She remained an active member of the Section Council until her recent death. She also chaired the Erie County Bar 
Association Environmental Law Committee. A lifelong environmentalist, Alice served as a Board Member of Parks 
& Trails New York, and in 2011 was one of the recipients of PTNY’s Environmental Law Pioneer Award. She was 
also the Chair of the Board of Planned Parenthood of Buffalo and Erie County (1998–2000), served on the Steering 
Committee and was Treasurer of The Women’s TAP (Taking Action Politically) Fund, and was on the Board of The 
Western New York Women’s Fund.

We have lost a wonderful, loving, and supportive friend and colleague.

To honor Alice’s memory, her husband Bob, son Sam, and other family members, friends and colleagues will 
help fund the development of the Alice Kryzan Library planned by the Girls Education Collaborative (www.
girlsedcollaborative.org) to be part of a school campus for the education of girls in a rural community in Tanzania. 
The Alice Kryzan Library will be the fi rst of the school buildings to be constructed in an environmentally friendly 
manner and will serve as the model for future school buildings. The school will be run by the Immaculate Heart 
Sisters of Africa. The Alice Kryzan Library will serve as the embodiment of three of Alice’s most important pas-
sions: the environment, education, and the empowerment of girls and young women. It is hoped that a trip to Tan-
zania for the groundbreaking of the Alice Kryzan Library will be planned.

The Section is making a contribution to help make the Alice Kryzan Library a reality. All interested members 
should feel free to make individual contributions to: Girls Education Collaborative, P.O. Box 2191, Buffalo, NY 
14231.

Gail Port
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between chapters there is some duplication of content, but 
that is the price of having chapters that also stand alone.

While the ideas proffered in the second section of 
the book are excellent for those on the state and 

local level looking for inspiration, parts three 
and four take these ideas and put them in 

to some context. Part three will be of inter-
est to the legal team working on these 
projects as it covers case law and some 
context on federalism and how local 

governments can be on strong footing 
to explore these options. The authors 
in this section also delve into litiga-
tion tools to enforce nuisance claims, 

novel use of law to address modern environmental issues, 
and accountability for projects that make big promises. 
In part four, the audience is reunited to see some of these 
plans in action through examples of successes. Successes, 
for example, that implemented tools such as prescriptive 
codes, which “identify what the jurisdiction wants to build 
rather than what it does not,” and how to effectively en-
gage community involvement. Particularly, post-Katrina 
New Orleans and the City of Miami are held out as exam-
ples from which local government leaders can pull ideas.

Greening Local Government had me hooked in the fi rst 
hundred pages, and truly reinvigorated me and how I look 
at the power of local government. It reminded me that 
much of the environmental movement in the last twenty 
or so years has been driven at the local level. Even now, 
look at New York’s fi ght over whether municipalities de-
cide whether to hydrofrack. This critical debate hinges on 
the land use power of local government, a key discussion 
in this book. Further, the federal government has actively 
been shrugging off its environmental decision making and 
allocating it to the respective States and localities. From 
inside these local administrations is where we see sustain-
able innovations and successes coming.

This message of the power of local governments 
should resonate with a range of readers; hopefully it rings 
the strongest with the local governments themselves, but 
also with practitioners, community groups, and even job 
seekers interested in working for positive environmental 
change. Many job seekers during this age of issue polariza-
tion may fi nd the strongest positions for change are not in 
big name think tanks or fi rms, but in those voices for sus-
tainability that can gently nudge green policies and proj-
ects from inside governments. As Lang points out, “most 
green initiatives in their counties originate from staff.” This 
is where efforts are needed as many governments are po-
litically barred from taking even sound advice from envi-
ronmental groups, even if they may secretly agree. Maybe 
the nudge from inside can be as gentle as adding a copy of 
Greening Local Government to the procurement plan, which 
I recommend everyone do, even if that plan is as local as 
your household. 

Greening Local Government is a guidebook edited by 
Keith Hirokawa and Patricia Salkin that should be required 
reading for public offi cials ranging from Planners to Coun-
ty Executives to Senators—and is highly recommended 
for everyone else. This assemblage of authors, skilled 
in their many respective fi elds, provides key 
insights into the process of integrating sus-
tainability into government. While read-
ers can pick and choose chapters, which 
generally fall into the twenty page 
range from the 423 pages of content, 
the interconnectedness of the ideas 
makes for a whole greater than the 
sum of its parts. This, by no small 
accident, is also one of the strong 
themes to be found in this book as Hirokawa and Salkin 
walk the reader through issues related to the broad topics 
of greening government operations, creating green com-
munities, and then models of successes as well as litigation 
tools.

In crafting this American Bar Association book, Hiro-
kawa and Salkin enlist an accomplished group of authors, 
many of whom I (and probably the majority of the reader-
ship of The New York Environmental Lawyer) know and hold 
in high regard. Indeed, I know Professor Salkin personally 
and would like to congratulate her on her new position as 
Dean at Touro Law Center.

The best argument for this book as an effective guide 
can be found in the bulk of Section Two, which addresses 
how to create green communities. These chapters give tan-
gible ideas, models, and then a frank analysis of strengths 
and weaknesses. A government offi cial interested in build-
ing and integrating sustainable communities can turn 
to this section for an analysis of “How To” and “Here’s 
What To Look For.” If there is an interest in green build-
ing codes, Howe will show you how Chicago and Boston 
have worked in strong building codes and yet avoided 
pitfalls such as nondelegation. Silverman and Denzin 
describe how to use Charrettes (read the chapter) to help 
lead transit-oriented development as an overlay district. 
Art von Lehe describes methods of addressing waste man-
agement such as Pay as You Throw, pioneered as early as 
1944 in Spokane, Washington, and how it can lead to job 
creation (the astounding statistic that the recycling sector 
“account[ed] for 2 percent of 2007’s gross domestic prod-
uct”). Reinhardt addresses the monumental challenges 
of green energy generation and transmission. Owley de-
scribes conservation easements while urging caution in 
their use. Kibert and Hirokawa in their respective chapters 
address stormwater plans and urban forests as sound fi scal 
and sustainable investments. And to round it out, Emer-
son gives an excellent overview of Development Codes 
as Lucero and Burleson confront social equalities through 
integration of Climate Justice and working in partnership 
with Tribes. My one caution is that in resetting the stage 

Book Review
Greening Local Government, Eds., Keith H. Hirokawa & Patricia E. Salkin
Reviewed by Andrew B. Wilson
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article will focus on a subset of those issues, namely the 
relationship between unconventional natural gas drilling 
and water law in New York.10

While nothing has been fi rmly decided over the past 
four years, much has changed. Most signifi cantly, the oil 
and gas industry can no longer rely upon the iconic im-
age of natural gas as a clean blue fl ame. The public is now 
more likely to associate natural gas drilling with either 
faucets that catch on fi re or brown water that fl ows out of 
the tap.11 Many citizens have come to understand that un-
conventional gas drilling is just an extreme—maybe even 
desperate—form of fossil fuel extraction, and no amount 
of regulation will make it safe. They show a decided un-
willingness to exchange their clean air, water, and health 
for energy.12 And their view is supported by science.13 
While citizens ask their leaders to pursue other solutions, 
such action is not forthcoming; public policy and the law 
have simply failed to keep pace with the rapidly evolving 
realities of this resource war.14 Therefore, no matter what 
is decided in New York State, the power struggle between 
clean water and fossil fuels is likely to play out in a more 
violent fashion elsewhere as the need for energy intensi-
fi es around the world, potentially threatening large por-
tions of the global water supply.15

II. Peak Gas and High-Volume Hydraulic 
Fracturing

A. Conventional Gas Drilling
Understanding the relationship between water and 

gas drilling requires a basic knowledge of geology, hy-
drology, and fossil fuel extraction. Many of the funda-
mental facts about New York State’s geology can be found 
in DEC’s 1988 draft GEIS, and high-volume hydraulic 
fracturing (HVHF) is described in the DEC’s 2011 revised 
DSGEIS.16 However, an analysis of the cumulative im-
pacts of a full build-out of gas wells is missing from the 
current study. It takes an active imagination to convert the 
1,537 pages of words, graphics, and charts into a mental 
model that expresses the changes gas drilling may bring. 
Subsurface geology gives shape to that model, so we need 
to become familiar with what lies below our feet.

Over 400 million years ago, a shallow ocean spread 
across the area now defi ned as Appalachia.17 Dead or-
ganisms and other debris fell to the bottom, forming 
sedimentary deposits that are now miles thick.18 Bacteria 
decomposed some of the organic matter, which was also 
compressed, heated, and subjected to lifting, faulting, 
folding, and tectonic collisions. Some of the petroleum 
products that we now covet as a source of energy rose up 

I. Introduction
For years natural gas has been touted as a clean burn-

ing fuel that could serve as the transition from coal to 
renewables. The association of gas with clean heat became 
iconic, as can be seen in the ubiquitous blue fl ame that 
appears in ads, logos, trademarks, and other promotional 
materials.1 However, the public policy of using natural 
gas as a transitional fuel developed at a time when it was 
found in reservoirs, and could be easily pumped out of 
the porous rock formations where it had accumulated.2 
Since then, conventional gas supplies have peaked, and 
there are no new major reservoirs of methane to be found 
in the United States.3 Instead, the natural gas industry is 
now extracting gas from tiny cracks in otherwise solid 
rock located as much as a mile or more beneath the 
earth’s surface.4 This unconventional form of gas drill-
ing is referred to as high-volume hydraulic fracturing 
(HVHF), but is more commonly known as “fracking.” As 
the name implies, the process requires large quantities 
of water to release particles of methane trapped in tiny 
spaces of rock. The technique has inextricably entwined 
water use with energy creation, and has led to a litany of 
unintended consequences.

The transition from conventional to unconventional 
gas drilling mainly took place in industry friendly and 
rural areas of the United States, where the impacts could 
be dismissed as either nonexistent or necessary to keep 
the fuel fl owing to the rest of the nation.5 This out-of-
sight/out-of-mind scenario came to an abrupt end when 
the oil and gas industry targeted the Marcellus shale in 
New York State. There the companies stepped on the 
proverbial hornet’s nest, and were quickly surrounded by 
a swarm of citizens who were determined to drive them 
away.6

In July 2008, citizens of New York State were given 
an opportunity to learn about fracking—and affect its 
outcome—when then-Governor David Paterson decided 
to supplement a sixteen-year-old Generic Environmental 
Impact Statement on the Oil, Gas and Solution Mining 
Regulatory Program (1992 GEIS) to counterbalance an 
industry-friendly statute on spacing units for gas drill-
ing that he was signing into law.7 The New York State 
Department of Environmental Conservation (DEC) is-
sued a draft scope of work for a supplemental impact 
statement later that year.8 Public comments on both the 
scope of work and the fi rst Draft Supplemental Generic 
Environmental Impact Statement (DGEIS) called for stud-
ies on almost all of the social and natural resources in the 
state, including water supplies, air, food, public health, 
socio-economic development, wildlife, and forests.9 This 

The Illusion of the Blue Flame: Water Law and 
Unconventional Gas Drilling in New York State
By Anne Marie Garti
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surface.32 Although there are no bombs involved, frack-
ing requires an explosive force that is powered by a dense 
chain of equipment on the surface.33 Depending upon 
the depth of the borehole and the length of the horizontal 
pipe, anywhere from two to eight million gallons of water 
can be used to frack a well.34 Added to this water is sand, 
which is used to hold open the pores, and a concoction of 
toxic chemicals.35

Drilling and fracking generate vast amounts of 
waste, which comes back to the surface as drilling fl u-
ids, cuttings, fl owback water, and produced water. Since 
Marcellus shale is radioactive, so are the cuttings, water 
and gas that emerge.36 It is anticipated, based on data 
from Pennsylvania, that nine to 35 percent of the fracking 
water will fl ow back to the surface, along with the chemi-
cals that were added to it.37 In addition, the produced 
water, which returns with the gas, must be separated and 
disposed of, either through an industrial treatment plant 
or an injection well.38 This produced water, or brine, is ex-
tremely salty and includes an assortment of heavy metals 
and hydrocarbons.39 All of the waste needs to be trucked 
out of the site, and in many cases out of the state, so there 
is a risk of accidents and spills all along those routes. 
Finally, there is the possibility of migration of methane, 
vapors, fracking fl uids, and brine through natural and 
manmade conduits into aquifers and up to the earth’s 
surface.40

While the federal government and industry devel-
oped techniques to release the gas that is trapped in the 
pores of tight shales, they failed to study potential nega-
tive consequences. Instead the technology was promoted 
as an advancement and innovation.41 The shale “plays” 
were touted as a “discovery” of vast new reserves of do-
mestic natural gas, and experts who dared question this 
rosy picture had their articles pulled.42 True to its Wild 
West heritage of “shoot fi rst, ask questions later,” the 
federal government embraced HVHF simply because it 
had been invented and promised to release a vast trove of 
natural gas.43 The icon of clean energy—the blue fl ame of 
natural gas—was transferred from conventional to uncon-
ventional gas drilling without a second thought.

However, someone must have been aware of the 
negative impacts as the federal government systemati-
cally excluded and exempted hydrofracking from seven 
environmental statutes.44 Some of these exemptions were 
included in the 2005 Energy Policy Act, which was passed 
under then-President George W. Bush and Vice President 
Richard B. Cheney.45 For example, environmental reviews 
are to be expedited when gas drilling or transmission 
lines are sited on federal land.46 In a similar fashion, the 
2005 Energy Policy Act exempted the oil and gas industry 
from having to comply with the underground injection 
provisions in the Clean Water Act and the Safe Drinking 
Water Act.47 

through these deposits to collect in porous sandstones, 
trapped by a cap of low permeable shales.19 Oil and gas 
also seeped to the surface of the earth and were used by 
Native Americans and early settlers.20 Fredonia, New 
York was the site of the fi rst gas producing well in the na-
tion and since then, reservoirs of trapped gas have been 
drilled in western New York State. 21 

Compared to the new techniques, these conventional 
gas wells are comparatively benign. Basically a hole is 
drilled down to the reservoir of gas, and the hydrocar-
bons are either pumped up or fl ow naturally from inter-
nal pressure.22 However, by 1970 the oil and gas industry 
was having diffi culty fi nding new reservoirs of gas.23 
Production fl attened, and in response the government 
worked with industry to develop new techniques to ex-
tract gas from tight shales, thereby giving birth to uncon-
ventional gas drilling.24 

B. Invention Is the Mother of Necessity
Modern society has let itself become almost complete-

ly dependent on fossil fuels for its survival, even though 
there are many other potential sources of energy. Much of 
our infrastructure for transportation, heat, and electricity 
is tied to fossil fuels, and the industry that extracts and 
sells it may be the most powerful in the world, which 
makes switching energy sources politically diffi cult.25 
Therefore, when the federal government saw that there 
were no new reservoirs of natural gas, it led the effort to 
extract it from the tiny pores of black shales. These forma-
tions are the source of the methane that has been accumu-
lating in the sandstones for tens of millions of years—to 
be summarily depleted by modern man in a couple 
hundred years.26 To tap the shale gas, the federal govern-
ment tried detonating nuclear bombs to fracture it, but 
those attempts made the gas radioactive.27 Undeterred, 
the Atomic Energy Commission continued the nuclear ex-
periments, but eventually had to stop.28

Next, the federal government partnered with private 
industry to develop what is now being promoted as a 
technological breakthrough. However, an understanding 
of exactly what is required to frack a well calls that de-
scription into question.29 Releasing gas from tight shales 
using HVHF with horizontal well bores requires a num-
ber of steps. In essence, a vertical hole is drilled, the drill 
bit is removed, the hole is lined with steel tubing, and 
then cement is forced between the steel and the earth in 
an effort to create a seal tight enough to stop methane and 
other chemicals from migrating into water supplies or 
up to the earth’s surface.30 The vertical drilling continues 
down, and then the drill is angled until it moves horizon-
tally through the middle of the targeted shale.31 Finally, 
in stages starting at the furthest point from the well 
pad, millions of gallons of water—mixed with sand and 
chemicals—are blasted through the holes at a pressure 
high enough to fracture rock a mile beneath the earth’s 
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When calculating the cumulative impact, in addi-
tion to the number of wells, one must also factor in the 
amount of land disturbed, and the impact of the activity 
associated with bringing each well into production.59 The 
natural gas industry estimates that the average size of a 
typical HVHF well pad will be 3.5 acres.60 Some well sites 
will have ponds for the storage of fresh water or the fl ow 
back of drill cutting fl uids.61 Each pad will also require 
an access road and pipelines for gathering the gas for 
distribution.62 DEC has estimated that it will take 3,959 
heavy truck trips, and 2,840 light truck trips to frack one 
horizontal gas well using HVHF.63 These trucks will be 
needed to prepare the access roads, well pads, and ponds; 
deliver the rig, pipes, water and chemicals needed to 
frack a well; and remove all of the waste products. The 
drilling and fracking process will take place 24 hours a 
day, seven days a week, accompanied by high intensity 
lights and sound.64 

New York has about 28,500 square miles of Utica 
shale and 18,700 square miles of Marcellus shale beneath 
its surface, and the two formations overlap each other in 
the southern half of the state.65 In addition, there are lay-
ers of sandstones, and other formations, that may contain 
gas that will be drilled in the future. It is only when gas 
wells for all of these overlapping formations get added to-
gether, with the total maximum number of trucks, water, 
chemicals, lights, sounds, spills, and vapors, that the true 
picture of what could happen as a result of this generic 
environmental review begins to emerge.66 

III. Resource Wars: The Collision of Water and 
Energy, and the Politics of Who Gets Gas 
Versus Who Gets “Fracked”

There have always been people who have paid the 
price for the extraction of fossil fuels.67 In many ways the 
situation that is proposed for New York State, in regards 
to gas drilling, is similar to what has been taking place 
around the globe. However, in New York, the drilling, 
selling, and consumption of the fossil fuel will be happen-
ing in close proximity. Suddenly, we, or our neighbors, 
are the ones who are being threatened by the ill health 
and environmental degradation of fossil fuel extraction, 
making it harder for us to hide from the consequences of 
our energy consumption.68

Every gas well using HVHF with horizontal drill-
ing contaminates millions of gallons of pure water. This 
puts direct pressure on the quantity and quality of fresh 
water available for all other uses. In addition, there is the 
problem of how to separate and dispose of the waste. 
New York State does not have facilities that are capable 
of removing the radioactivity, chemical compounds, 
heavy metals, and brine that emerge from the earth with 
the gas.69 Even if treatment facilities are constructed, 
fracking still has the potential to contaminate surface 
and ground water through spills, leaks, and effl uent 

C. Cumulative Impacts of Unconventional Gas 
Drilling

To understand why 70 percent of residents in affected 
counties in New York State oppose fracking, one must 
imagine exactly what is entailed to put a shale well into 
production, and then extend and compound that vol-
ume of activity over space and time to generate a mental 
model of the impact of the tens of thousands of gas wells 
needed to achieve the projected production.48 There is 
no easy comparison to assist in generating this mental 
map; the size and scope of industrial activity this generic 
environmental review will enable is unprecedented in 
New York State. However, a statement in a report to the 
U.S. Energy Information Administration on the 750 tril-
lion cubic feet of shale oil and gas then estimated to exist 
in the United States might help: “In order to realize this 
production, substantial drilling is required. As the effec-
tive lifespan of the shale gas wells is relatively short, new 
wells are required to maintain current production levels 
as well as increase them.”49

New York State applies different standards for the 
various drilling techniques and formations.50 Therefore 
each combination must be individually assessed and 
layered on top of another in order to comprehend the 
potential density of a complete build-out of gas wells. 
According to the state’s spacing law, a multi-acre well pad 
will be permitted every square mile for horizontal drill-
ing in a specifi c shale formation.51 Depending on the size, 
shape, and topography of the unit, it is possible that one 
to 16 horizontal gas wells will be drilled and fracked per 
square mile.52 In addition, vertical infi ll wells, based on a 
40-acre spacing unit, may be permitted within this same 
square mile in order to extract gas from areas the horizon-
tal drilling could not reach.53 A standard DEC permit will 
require all wells within a spacing unit to be drilled within 
three years.54 However, because gas production tends to 
drop off precipitously in tight shales, each of these wells 
may have to be refracked to keep the gas fl owing, poten-
tially making each well pad a continuous site of industrial 
activity.55

More signifi cantly, New York State has multiple for-
mations of low permeable shales that can be productively 
tapped, with the Marcellus and Utica being the most 
extensive.56 This means that two companies could each 
have a well pad on all, or a portion, of the same 640-acre 
spacing unit, with one company targeting the Marcellus 
and the other targeting the Utica. In addition to the tight 
shales, there are conventional formations, such as the 
Trenton Black River and Herkimer, with distinct spacing 
units, that can also be drilled within the same surface 
area.57 Therefore, in many areas of the state, this generic 
state-wide environmental review of HVHF, which will co-
exist with the 1992 GEIS, will theoretically enable many 
distinct well pads to be permitted per square mile.58
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people to believe that DEC’s plan is based on political ex-
pediency, not scientifi c fact.

A. Water Law in New York State
In addition to DEC’s proposed regulations, the gas 

industry’s use of water in the extraction of methane from 
low permeable shale is subject to both common and statu-
tory laws. These laws include tort, nuisance, riparian 
rights, regulatory permits for water withdrawals over 
100,000 gallons, interstate compacts for the Susquehanna 
and Delaware River Basins, an international compact for 
the Great Lakes and Saint Lawrence Seaway, and the fed-
eral Clean Water Act. Finally, under DEC’s proposal, the 
Safe Drinking Water Act will determine if a watershed is 
exempt from all HVHF based on its fi ltration avoidance 
status.

Since there are overlapping local, state, interstate, and 
federal laws, preemption is likely to be a recurring issue. 
This problem has already emerged as over 100 munici-
palities have used their land use powers to protect their 
citizens.86 Industry and landowners claim that DEC has 
the sole right to regulate gas drilling, while towns argue 
that land use laws are not regulating how the industry 
operates, but whether and where they can drill. To date, 
the courts have held for the towns.87

1. Riparian Rights
Riparian rights are derived from English common 

law and have been adopted in about 32 eastern states, 
including New York. A riparian parcel is land that adjoins 
a natural body of water, such as a river or stream, and is 
thereby granted a property right to use the water—along 
with all of the other riparian parcels.88 Traditionally the 
doctrine guaranteed absolute quantity and quality of 
water, meaning that no riparian owner could diminish 
the fl ow of water or pollute it.89 However, over time, the 
doctrine was reduced to a reasonableness test, which 
means that a plaintiff must now only prove that the de-
fendant unreasonably took too much water, or unreason-
ably polluted it.90 Riparian use of water is limited to the 
watershed from which it is taken.91 If a court decides that 
the use, or abuse, by the defendant is unreasonable, then 
it can provide equitable relief by balancing, adjusting, 
or apportioning the uses of the other riparian owners so 
that all of them get enough water, or clean enough water, 
based upon the circumstances of the case.92

2. Statutory Permits
In 2011, New York State enacted a law requiring a 

permit for the use of water by industry, commerce, and 
agriculture.93 Water withdrawals over 100,000 gallons per 
day now require the approval of DEC.94 While the bill 
was promoted by large environmental organizations and 
enjoyed strong support among legislators, it was widely 
opposed by grassroots organizations that oppose frack-
ing.95 These groups opposed the law because they believe 
the gas industry should have to pay for all of the water it 

discharge because of the need to transport the material 
from the well pads to the facility, and the impossibility 
of removing all of the toxins in a cost-effective manner.70 
New York State could require the industry to distill the 
wastewater—a process that would be able to remove the 
salts.71 However, in that scenario, the amount of energy 
needed to extract the gas, and remove the contaminates, 
may signifi cantly reduce the amount of energy actu-
ally obtained.72 Irrespective of the approach that will be 
taken, the concentrated toxins that are left after the water 
is cleaned will have to be disposed.73 Some states force 
the fracking waste back into the earth, but this practice 
may be causing earthquakes.74 Fortunately, the geology in 
New York is generally not suitable for injection wells.

New York State has abundant water supplies that 
could be contaminated by fracking. This water normally 
provides a habitat for countless species, and potable wa-
ter for tens of millions of people. There are 17 watersheds 
in the state, 7,600 freshwater lakes, ponds, and reservoirs, 
two great lakes, and 70,000 miles of rivers and streams.75 
The Susquehanna, Chemung, and Delaware Rivers have 
their headwaters in the area that lies above the Marcellus 
and Utica shales.76 In addition, the state has an extensive 
network of primary and principal aquifers.77 Both types 
are considered “highly productive,” but primary aqui-
fers are those that are currently being used by a major 
municipal water supply system.78 Finally, there are many 
dispersed springs and aquifers, which are relied on by 
homeowners across the state. Many of them are perched 
aquifers, which are usually smaller in size.79 Perched 
aquifers are abundant in the state, but have not been 
mapped. In many instances they are located close to the 
surface of the earth, and are particularly vulnerable to 
surface disturbances and spills.80

In the current draft SGEIS, DEC is proposing different 
standards for different water supplies, with the amount 
of protection directly correlated to the number of people 
dependent upon that water supply. For example, no 
drilling can take place within 4,000 feet of the border of 
watersheds of New York City and Syracuse, which have 
been granted fi ltration avoidance pursuant to the Safe 
Drinking Water Act.81 However, fracking can take place 
within the watersheds that supply water to smaller cities, 
with a setback of 2,000 feet from the wells, reservoirs, or 
streams that supply the reservoir.82 For the fi rst two years, 
no well pads can be located within 500 feet of a primary 
aquifer.83 Placing a well pad within 500 feet of a principal 
aquifer or private well, or within 150 feet of a stream, 
lake, or pond is not forbidden; it just requires a site-specif-
ic environmental review.84 These proposed bans, morato-
ria, and setbacks are proportional to the quantity of water 
served, with the water supplies of the most densely popu-
lated areas getting the greatest protection, and individual 
homeowners, and currently underutilized watersheds, 
getting the least amount of protection.85 The standards are 
not substantiated by scientifi c studies, and have led many 
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In contrast, the SRBC has given a green light to gas 
drilling, and authorizes water withdrawal permits for 
hydrofracking at almost every meeting.109 Since their 
compacts are similar, this highlights the stark difference 
in the politics and administration of the two commissions. 
For example, in July 2011 the SRBC proposed rules that 
would relax water withdrawal standards.110 This resulted 
in public comments calling for strict protection of the wa-
ter, and a cumulative analysis of the health and water im-
pacts.111 However, the SRBC has not been responsive, and 
Attorney General Schneiderman has not sued the SRBC 
as he did the DRBC.

4. The Clean Water Act 
In 1972 Congress passed the Clean Water Act (CWA) 

so “that the discharge of pollutants into the navigable wa-
ters be eliminated by 1985.”112 To achieve this lofty goal, it 
was mandated that “the discharge of any pollutant by any 
person shall be unlawful.”113 However, not every spill or 
hillside runoff qualifi es as a discharge because, by defi ni-
tion, it has to originate from a “point source.”114 Injection 
wells associated with the oil and gas industry are specifi -
cally excluded from the defi nition of pollutants.115 In ad-
dition, the oil and gas industry is exempt from the CWA’s 
stormwater runoff program.116

Concurrent with the goal of eliminating pollution, the 
CWA allows a person to discharge pollution as long as 
he or she has a permit to do so.117 In most states, includ-
ing New York, the state’s environmental agency issues 
permits and enforces the CWA.118 Therefore, the gas in-
dustry will need permits for discharging pollutants from 
a point source into water and for dredging and fi lling 
wetlands.119 For example, if the industry were to build an 
industrial waste water treatment facility, it would need 
a permit to discharge the effl uent.120 This permit would 
specify the location of the outfall and the exact amount 
of toxins that could be discharged on a daily or monthly 
basis.121 However, EPA has not issued effl uent limitation 
guidelines for hydraulic fracturing fl uids.122 In a different 
scenario, if a drilling pad were to be located in a wetland, 
then a company would have to get a dredge-and-fi ll per-
mit before it could proceed.123

5. The Safe Drinking Water Act
The Safe Drinking Water Act (SDWA) was enacted 

to establish minimum standards for public water sup-
plies.124 As amended, it mandates that surface water 
supplies that have at least 15 service connections, or regu-
larly serve at least 25 people for 60 days of the year, be 
fi ltered.125 The required treatment is directly based on the 
quality of the source water. Systems with fewer connec-
tions, or users, do not have to fi lter. In addition, there is 
a fi ltration avoidance exception that allows a municipal-
ity to use a combination of social and biological controls, 
instead of technology, to ensure that the water is free of 
pathogens. The regulations that enable fi ltration avoid-
ance mandate a watershed control program over “human 

uses, the law includes unnecessary loopholes, and it will 
result in unintended consequences.96 For example, gas 
drillers could simply hire multiple truckers to take 95,000 
gallons of water per day as a way to avoid the need for a 
permit, and thereby get the water for free.97 Alternatively, 
the law may establish a less stringent cost and permitting 
standard for the Great Lakes than the Susquehanna and 
Delaware River Basins, thereby causing an unequal draw-
down of water from those international waters.98

Other eastern states have been operating under a 
combination of common law riparian rights and a statuto-
ry permit system for some years, and this hybrid system 
is now referred to as regulated riparianism.99 While the 
courts in each state have interpreted regulated riparian-
ism differently, most of them now allow water to be used 
on non-riparian land, or even outside of the watershed 
from which it was drawn.100 Neither of these uses would 
be allowed under a pure riparian system. However, these 
regulations were promulgated for a reason. The vast in-
crease in population, complexity of water use, and global 
warming have led to the need for a unifi ed system of 
regulations to protect a consistent fl ow of water.101

3. Interstate and International Compacts
New York is home to the headwaters of the Delaware 

and Susquehanna Rivers, both of which are governed 
by an interstate compact.102 The Delaware River Basin 
Commission (DRBC) was created in 1961, and is com-
prised of the governors of New York, Pennsylvania, New 
Jersey, and Delaware. In addition, the North Atlantic 
Division Engineer of the U.S. Army Corps of Engineers 
serves as the federal representative. The Susquehanna 
River Basin Commission (SRBC) was created in 1970, and 
shares a similar structure as the DRBC’s, except the af-
fected states are New York, Pennsylvania, and Maryland. 
Both compacts call for the protection of both the quan-
tity and quality of the water.103 In addition, New York is 
a member of the Great Lakes-St. Lawrence River Basin 
Water Resources Compact, which also restricts water use 
and withdrawal out of the basin.104

To date the DRBC has not allowed any water with-
drawals from within the watershed. On a number of 
occasions it was poised to fi nalize regulations and begin 
issuing permits, but each time there was a fl ood of op-
position, and the commission postponed its decision.105 
For example, in November 2011, a meeting was cancelled 
after the Governor of Delaware stated he would be vot-
ing against the regulations.106 In addition to public com-
ments and political pressure, there has also been legal 
action to protect the watershed from potential harm. 
New York Attorney General Eric Schneiderman sued the 
Army Corps of Engineers for its failure to initiate a full 
environmental review before allowing hydrofracking in 
the basin.107 The federal government has since moved to 
dismiss the complaint.108
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hydrofracking was granted an exemption to this program 
in the 2005 Energy Policy Act.138 This exemption is com-
monly referred to as the “Halliburton loophole” because 
of Dick Cheney’s role as both Vice-President of the United 
States and former CEO of Halliburton, the company that 
controls the main patent on the technology that underlies 
hydraulic fracturing.139 

B. Is Unconventional Gas Drilling Worth the Risks?
Every step of the process of HVHF carries signifi cant 

risks to water, and the people, plants, and animals that 
rely on it. For example, well pads, access roads, and pipe-
line construction cause forest fragmentation, stormwater 
runoff, and degradation of water quality;140 water with-
drawals threaten aquatic life, water quality, and the rights 
of riparian users;141 toxic fracking chemicals are spilled 
during transport to the site, on-site, or at some stage of 
processing fl owback waste;142 methane can seep through 
the cement casings outside the well piping and cause ex-
plosions, water contamination, and powerful greenhouse 
gas emissions;143 water supplies can be contaminated 
with methane and fracking fl uids;144 wastewater can pol-
lute rivers either through spills or the discharge of effl u-
ent that has not been adequately treated;145 and people 
and animals can be sickened by heavy metals, volatile 
organic compounds, endocrine disruptors, and radioac-
tivity.146 While New York’s common law and statutes may 
provide remedies after an injury has occurred, they are 
incapable of stopping the impacts and accidents that are 
associated with fracking.

The most infamous example of gas drilling foul-
ing private water supplies took place in Dimock, 
Pennsylvania, where methane leaked from nearby gas 
wells into water aquifers, fl inging an eight-foot wide 
concrete slab off the top of a well, and contaminating the 
water of sixteen households.147 The responsible gas com-
panies were fi ned and ordered to provide water to the 
residents.148

In an attempt to control the impacts of unconvention-
al gas drilling so that such events do not happen in New 
York State, DEC has developed a regulatory regime that 
offers guidelines on how to build well pads and access 
roads, store fracking chemicals, and case well bores.149 
However, many citizen advocates do not believe these 
regulations will stop the fragmentation, spills, contamina-
tion, or resulting sickness.150 Nor do the proposed regula-
tions reassure the people who live where the drilling will 
take place.151 Many have come to understand that the 
entire enterprise surrounding unconventional gas drill-
ing ensures our continued addiction to fossil fuel.152 In 
response, some of these citizen advocates have drawn the 
line in the sand and hope to stop the development of this 
decentralized and invasive form of energy extraction be-
fore the infrastructure makes it a fait accompli.153 

On the other side are a variety of interests. Some 
individuals and groups have an interest in boosting in-

activities which may have an adverse impact on the mi-
crobiological quality of the source water.”126 

The Catskill and Delaware Watersheds, which are 
located west of the Hudson River, normally supply New 
York City with 90% of its water.127 In 1993, EPA issued its 
fi rst fi ltration avoidance determination (FAD) for these 
two watersheds.128 After extensive negotiations, New 
York City agreed to pay for upgrades to septic systems, 
wastewater treatment plants, and barnyards, and imple-
ment other programs that would limit the possibility of 
microbial contamination in the water.129 In exchange, the 
residents and municipalities in the two watersheds were 
subject to more stringent requirements than the rest of the 
state. In 1997 and 2002, EPA granted the city its second 
and third fi ve-year FADs, and in 2007 it granted a ten-
year FAD.130

However, EPA, which administers the SDWA, does 
not simply divide watersheds into fi ltered and unfi ltered 
systems. Instead, the agency requires a multi-barrier ap-
proach to protect the quality of all surface waters, even if 
the water is going to be fi ltered before it is consumed.131 
This multi-barrier approach was incorporated into the 
SDWA as part of the 1996 amendments, and memorial-
ized in the 1997 New York City fi ltration avoidance agree-
ment.132

[T]he effectiveness of the fi ltration pro-
cess and complexity of plant operation is 
dependent upon the quality of the water 
entering the fi ltration plant. In addition, 
many contaminants are not removed 
by conventional fi ltration. Therefore it 
is clear that enhancement of the City’s 
existing watershed rules and regulations 
would be necessary even if the City were 
to build fi ltration plants to fi lter its entire 
water supply.133

Unlike EPA, DEC draws a sharp distinction between 
fi ltered and unfi ltered water supplies in its draft SGEIS. 
DEC concludes that gas drilling poses a remote but unac-
ceptable risk to unfi ltered drinking water, and proposes 
a complete ban in those watersheds.134 DEC reaches this 
conclusion by assuming that gas drilling will create more 
turbidity than other development, and that potential 
impact, along with the risk of toxic spills, could result in 
the loss of fi ltration avoidance.135 Therefore, the agency 
has proposed a complete ban on gas drilling within 4,000 
feet of the border of watersheds that have fi ltration avoid-
ance: the Catskill and Delaware watersheds, which sup-
ply New York City, and Skaneateles Lake, which supplies 
Syracuse.136 Gas drilling in watersheds that are fi ltered 
can proceed, as can drilling in the unfi ltered watersheds 
and recharge areas of individual homeowners.

In addition to surface water requirements, the SDWA 
also includes an underground injection control (UIC) 
program.137 However, the oil and gas industry’s use of 
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process of extracting methane from almost solid shale 
can be done safely, and simply want it banned. Their rep-
resentatives in state and national governments need to 
catch up with them, and promote truly clean alternatives 
to power our nation. The fate of the Empire State is in 
their hands.
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to the fi eld, it feels as if the practice of environmental law 
is in decline. How can we square the growing prominence 
of environmentalism in the public and corporate spheres 
with the apparent diminution of the environmental law 
practice area? The fi eld is changing and so too are those 
who seek to practice in it.

Through interviews with new and experienced envi-
ronmental law practitioners, this article aims to address 
this conundrum in more detail: How has the fi eld of envi-
ronmental law changed? What skills and experiences are 
necessary to succeed in the new landscape of this practice 
area? What are the landmark issues that must be ad-
dressed by the new generation of environmental lawyers? 
What is the general profi le of newly minted environmental 
attorneys? Many experienced practitioners interviewed 
for this article are the so-called “parents” of the environ-
mental law fi eld, responsible for shaping early legislation, 
bringing the fi rst test cases under the provisions of those 
laws, and commenting on the development of federal 
regulations as the administrative arm of the federal gov-
ernment began to expand into the environmental fi eld. We 
appreciate the chance to share their memories and experi-
ences here, alongside the refl ections of new environmental 
lawyers.

II. The Changing Nature of Environmental Law 
Experienced practitioners paint a historical picture of 

environmental law similar to that described in Gerrard’s 
2000 article4 and in Bossert’s 2005 article.5 The 1970s saw 
the creation of most major environmental statutes and the 
birth of many of today’s large environmental law non-
profi t organizations. Very few, if any, large law fi rms had 
environmental practices at that time, and there were only a 
couple of small environmental law boutique fi rms. In gen-
eral, most attorneys working in environmental law were 
either people new to the fi eld or administrative law prac-
titioners learning and developing an expertise as the laws 
and regulations were being written. The fi eld remained 
small into the 1980s, with air and water pollution control 
as well as NEPA and SEQRA environmental quality review 
dominating environmental practice.

By the late 1980s and early 1990s, CERCLA and RCRA 
work dominated the fi eld. CERCLA—or “Superfund”—
was a real game changer for environmental law. The op-
portunity for CERCLA work led even medium-sized fi rms 
to start up environmental practices and major corporations 
to hire environmental lawyers. That environmental law 
boom was and remains unprecedented.

While CERCLA and hazardous waste issues continued 
generating environmental law jobs, Michael Gerrard in 
his 2000 article provided quantitative data confi rming the 

I. Introduction
It is remarkable how far environmental law has come 

in the four decades since the enactment of the National En-
vironmental Policy Act—but also how much work remains 
to be done to cut pollution and resource consumption to 
sustainable levels and to protect the public from the many 
health problems that attend our industrialized economy. 
Despite signifi cant progress yet to be made in the fi eld, the 
political climate and economic market of recent years seem 
to put environmental law at risk. Presidential candidates 
and politicians in the House of Representatives have called 
for the outright abolishment of the United States Environ-
mental Protection Agency or have introduced legislation 
to take away its funding or prevent the implementation of 
certain rules.1 The sprawling economic recession of 2008 
led to a decline in legal hiring across the board, with en-
vironmental law jobs particularly diffi cult to fi nd. What 
do these circumstances mean for environmental law and 
lawyers today?

A point of comparison is Michael Gerrard’s 2000 Co-
lumbia Journal of Environmental Law article, which evaluates 
the nature of environmental law at a time when the fi eld 
appeared to be declining in popularity.2 He cites many rea-
sons for the decreased demand for lawyers in the mid to 
late 1990s: fewer Superfund cases, congressional hostility 
to new environmental laws, familiarity with existing laws 
and regulations by in-house counsels and consultants, a 
lack of new areas of litigation, depletion of the low-hang-
ing fruit of citizen suits, and decreased economic activity 
generally.

The boom times never returned, and the image of to-
day’s environmental law market looks quite similar to the 
picture Gerrard painted 12 years ago. Therefore, the ques-
tion Terry Bossert posed in a 2005 article remains relevant: 
Is the practice of environmental law declining or merely 
changing?3 As discussed further below, the answer seems 
to be the latter.

We live in an increasingly “green” world: sustainabil-
ity is a business megatrend, climate change generates glob-
al conferences and Supreme Court cases, green jobs are a 
staple talking point among progressive policymakers, and 
the cleantech industry is generating substantial private 
investment. In part because of the success of the environ-
mental movement, there are hundreds of law school grad-
uates entering the fi eld every year with unparalleled levels 
of experience early in their careers, and they have a strik-
ing interest in the multidisciplinary environmental issues 
of our time. However, they consistently voice concern that 
they will not be able to practice environmental law right 
away (for many, the reason they went to law school) and 
face uncertainty about how to prepare for a future environ-
mental law career in the meantime. For many new entrants 
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areas include legal issues relating to water rights as climate 
change imposes greater constraints on water resources, 
the patenting of renewable energy and energy effi ciency 
products, and product liability or contract lawsuits based 
on the “green” status of products. European regulation 
regarding hazardous substances in products is already af-
fecting American manufacturers, and similar regulation in 
the future might provide work for attorneys in the United 
States. Stu Gruskin, former Executive Deputy Commis-
sioner of the New York State Department of Environmen-
tal Conservation, would like to see a signifi cant shift in 
the way the environmental laws are applied in the future. 
He thinks there are many opportunities for collaboration 
between the public and private sectors and that more cre-
ativity in enforcement could lead to more effective and ef-
fi cient problem solving, especially in a budget-constrained 
country increasingly skeptical of environmental laws.

While there is hope for change in the future, many en-
vironmental lawyers expect the fi eld to remain similar to 
where it is today, with an emphasis on transactional work 
and brownfi elds redevelopment—and with continued 
debate over the scope of environmental regulation in the 
near- to mid-term. Summarizing the sentiment of many, 
Chris Saporita, an attorney with EPA Region 2 and the 
founder of the New York City Environmental Law Lead-
ership Institute (NYCELLI), notes, “As long as we create 
pollution, we will need environmental laws and environ-
mental lawyers.”

There will also always be environmental work created 
by widespread technological changes that impact energy 
economics. The Coal Rush that saw over 200 proposed coal 
plants sited throughout the country generated substan-
tial environmental litigation, until low natural gas prices 
shifted policy attention toward the regulation and devel-
opment of natural gas. The use of hydraulic fracturing, a 
drilling technology that uses millions of gallons of fresh 
water to pump mixtures of sand and chemicals thousands 
of feet into the earth to obtain natural gas from various 
shale formations throughout the country, has caused an 
uptick in state and federal regulatory developments that 
require legal analysis and some opportunities for litiga-
tion. Similar to technological changes in the energy sector, 
industrial accidents can also generate environmental law 
work. Although catastrophic industrial accidents such as 
the Deepwater Horizon explosion and oil spill affect the 
environment signifi cantly, they are at least as much fodder 
for the plaintiff’s bar as work for the environmental law 
community.

Attorneys new to the fi eld are hopeful for climate 
and energy legislation in the future, but similar to experi-
enced lawyers, they do not foresee major advances in the 
near-term. There is a distinct concern that the infl uence of 
corporate dollars in politics today and the serious attempts 
to roll back basic environmental accomplishments might 
have lasting impacts on the quality and effectiveness of en-
vironmental laws—and on the ability to practice in a pro-

intuition at the time that the environmental market had 
changed.6 New CERCLA cases were down, and many of 
the existing cases were settling. No new environmental 
statutes had been enacted since the early 1990s (the Oil 
Pollution Act and the Clean Air Act Amendments), making 
the environmental fi eld familiar enough to in-house coun-
sel and environmental consultants that outside attorneys 
were not needed as frequently as in previous decades. 
Major cases surrounding insurance coverage litigation and 
asbestos injury litigation were winding down. Relatively 
winnable citizen suits had already been brought. Gerrard 
predicted growth areas to be in brownfi eld redevelopment 
and land use generally as well as natural resource dam-
ages, among others. Bossert also named these as growth 
areas and expected increased work around litigation of 
Total Maximum Daily Load (TMDL) permits as well as in 
the areas of renewable energy and energy conservation, 
water resources and interstate basin compacts, and critical 
habitat designations. At the time, climate change was a hot 
topic of conversation but had not produced much legal 
work.

Today, hazardous waste work and brownfi elds re-
habilitation are seen as great successes. Scott Sherman, a 
Managing Director of the brownfi eld redevelopment fi rm 
Hemisphere Development LLC and former director of cor-
porate environmental affairs for Hess Corporation, com-
ments, “No longer are we content to let well-positioned 
and otherwise valuable properties linger underutilized 
and contaminated. Working contemporaneously with 
trends in urban infi ll and adaptive reuse planning, we’ve 
been able to reform statutes and regulations to facilitate 
brownfi eld redevelopment, establish meaningful and fi s-
cally prudent tax and fi nancial incentive programs, and 
partner with local leaders, impacted communities, real es-
tate developers, and planners to really transform blighted 
sites and position them for success.” That being said, with 
the success of these programs and the manufacturing 
decline in many states like New York, some traditional 
environmental law employment opportunities are closing. 
Routine environmental work at large fi rms today is gener-
ally transactional, although many fi rms do cost recovery/
contribution/contract litigation. Smaller fi rms also get 
involved in environmental issues primarily through their 
litigation and insurance practices. The herculean process 
of mitigating climate change has not generated nearly as 
much work in legal practice as it could if Congress were 
to tax greenhouse gas emissions or resuscitate a cap-and-
trade program through climate change legislation.

As for the future of environmental law, experienced 
practitioners expect new practice areas to emerge around 
renewable energy and climate change, especially as law-
yers think of creative ways to bring lawsuits and continue 
work on the state and local levels—as well as with the 
eventual expansion of legislation on both of these issues. 
Legal work surrounding green building development was 
growing quickly before the fi nancial crisis and will likely 
resume as the economy recovers. Other potential growth 
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the United Nations to speaking at Yale’s 2012 New Direc-
tions in Environmental Law conference.

Indeed, environmental lawyers entering the fi eld 
today were born at a time when the environmental move-
ment was mature and environmental law was hitting its 
stride. The Exxon Valdez spill was news, Captain Planet 
was a popular television show, and recycling lessons in-
fused elementary school curricula. These new practitioners 
are part of Generation Y (“Gen Y” or “the millennial” 
generation)—people born in the 1980s and characterized 
as team-oriented, values-driven, and tech-savvy.7 They 
respond quickly and passionately to injustice and are not 
afraid to confront the establishment course.8

Nonetheless, it is challenging to characterize a whole 
generation, especially when demographic differences 
still signifi cantly infl uence one’s upbringing and values, 
despite a pervasive social media. For example, although 
news sources claim that Gen Y identifi es with large cul-
tural movements such as gay marriage or disaster relief 
efforts, they also indicate that many from this generation 
do not follow through with action; a blog post from 2010 
notes that 69% of Gen Y interviewees expressed genuine 
interest in the environment but lacked personal involve-
ment.9 This characterization matches well with the profi le 
painted by new environmental lawyers interviewed for 
this article. Respondents consistently claimed that Gen Y 
is more aware than previous generations of environmental 
justice, climate change, energy constraints, and natural 
systems generally. However, the interviewees also were 
troubled by this generation’s distinct lack of action to rec-
tify recognized environmental and societal ills.

This awareness-action disconnect within the millen-
nial generation generally is something new environmental 
lawyers will have to grapple with as part of the changing 
environmental law market. Specifi c environmental issues 
are less tangible threats to the public than in the past; sea 
level rise does not occur on the same time scale as a river 
catching fi re, and particulate matter in the smog over a 
busy freeway is not as ghastly as the sheen of a crude oil 
spill on the Alaskan coast. These complex environmental 
issues that take place over a long time horizon can lure the 
public—and clients—into inaction. Gen Y environmental 
lawyers in the private and public sectors must overcome 
the communication obstacle created by increasingly 
complex environmental pathways, increasingly nuanced 
science, both causing increasingly less obvious forms of 
environmental degradation to justify the need for their 
involvement.

IV. Succeeding in the Peculiar Environmental 
Law Job Market

While there is overwhelming hope for the future of 
environmental law and clearly much work to be done, the 
job market today is tough. Statistics from Columbia Law 
School reveal a sharp decrease in hiring for recent gradu-
ates: 74% of the class of 2011 worked at law fi rms during 

gressive, creative way, especially in the public sector. Some 
interviewees forecasted an increasingly regulatory empha-
sis to environmental practice, possibly evident already by 
the consolidation of environmental work in Washington, 
DC and California. There is a hope that the complex, 
global nature of many environmental issues will drive 
new, solutions-based work, but some new lawyers sense 
that the substance of practice is becoming more narrow 
and focused as everyone becomes more experienced with 
the bread and butter environmental issues. Predictions for 
the practice areas that will drive environmental law in the 
future include chemicals, with TSCA ripe for reform, and 
energy/utilities, with new technology and air regulations 
as well as increasing demand pushing the energy market.

III. A Profi le of New Environmental Lawyers
In describing the roots of their interest in and dedica-

tion to the fi eld, seasoned environmental lawyers cite a 
love of the outdoors and a personal disgust at the numer-
ous affronts to nature and human health they recognized 
early in life. The new crop of environmental lawyers 
shares these sources of inspiration but with two notable 
differences, generally: how early this generation’s lawyers 
were able to transform their awareness of environmental 
issues into valuable experience and how seamlessly they 
translated this passion for environmental protection into a 
career choice.

Many recent graduates interviewed for this article 
discussed a particular local environmental injustice that 
captured their attention at a young age or an engagement 
with global media that put their healthy childhood en-
vironment in stark relief. From there, they wrote middle 
school papers on the Arctic National Wildlife Refuge and 
on the ramifi cations of global warming. They recognized 
as teenagers that low-income communities of color suf-
fered disproportionately from environmental pollution 
and concomitant health problems—and wanted to correct 
a dearth of legal and advocacy resources fl owing to such 
communities. The resounding response from new environ-
mental lawyers is that they wanted to be good stewards 
and powerful advocates and, as early as high school, saw a 
legal career as a way to make change.

This group has not taken environmental wins for 
granted and has not grown apathetic in the face of remain-
ing challenges. New environmental lawyers’ concern for 
our future is sophisticated, multifaceted, and vital. They 
have taken great care to learn more about environmen-
tal law and to gain expertise in the fi eld. New lawyers 
interviewed for this article took courses, amassed work 
experience, and participated in extracurricular activities 
geared toward the environment throughout college and 
law school. Some acquired specialized degrees, and many 
participate in professional organizations. The interviewees 
have engaged in a remarkable amount of speaking and 
publication, from representing the International Union for 
the Conservation of Nature as its environmental advisor to 
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state capitals, many of the environmental law practices in 
other geographic areas appear to be shrinking. New envi-
ronmental lawyers interviewed for this article cite particu-
lar diffi culty with the market in New York City, which ap-
pears dominated by opportunities in fi nance, especially in 
recent years where even real estate development and the 
associated environmental due diligence has taken a hit.

Given these short- and long-term market consider-
ations, what can today’s new environmental lawyers or 
those considering environmental law do to prepare for 
a tough and changing fi eld? Typical advice includes get-
ting involved in environmental law as early as possible 
through coursework, internships, and extracurricular 
activities—and later on, joining professional organiza-
tions, speaking at conferences, and publishing. New and 
experienced practitioners alike recommend building men-
tor relationships, which can help bridge the gap between 
the theory and practice of law.15 Many interviewed for this 
article became interested in environmental law or found a 
job through a mentor. Clerking can provide excellent men-
toring relationships and invaluable experience with litiga-
tion and legal analysis generally. As demonstrated above, 
however, many lawyers new to the fi eld have already 
checked off these boxes, continue to network, and remain 
engaged in the environmental law community.

A variety of interviewees provided wisdom that is 
helpful for new lawyers who feel the need to become 
engrossed in environmental law to be competitive: do 
not focus on environmental law to the exclusion of politi-
cal, business, technological, and scientifi c developments 
that infl uence the fi eld.16 Scott Sherman of Hemisphere 
Development LLC comments, “The increased visibility of 
environmental issues has changed the skill set that today’s 
environmental lawyers must bring to the table. From the 
Executive Branch to the corporate boardroom to the media 
and NGOs, a huge cross-section of the economy is now 
tracking and analyzing environmental issues. You have 
to be able to talk to the business community about envi-
ronmental liabilities and risk management, present cogent 
arguments to environmental agencies that are grounded in 
both regulation and emerging policy considerations, and 
engage with stakeholders in town halls and panels in a 
constructive, balanced manner.”

Specifi c suggestions for how to be a well-rounded en-
vironmental lawyer include honing good communication 
skills, developing meticulous analytical abilities, getting 
both public and private sector work experience, and trad-
ing in hours at the computer for time in the fi eld, where 
the real environmental issues are and have to be dealt 
with. New environmental lawyers should avoid taking 
extreme positions and strive to be good negotiators; one of 
the greatest skills is to be able to unite diverse stakeholders 
to arrive at creative solutions to challenging, multidisci-
plinary environmental problems. In addition, experienced 
practitioners remind newcomers not to be too selective 
about jobs early on. Recent graduates would benefi t from 

their 2L summer versus 92% the previous year.10 Figures 
are a little better for the class of 2012, with 77% of the class 
working at law fi rms their 2L summer. The report from 
Columbia notes that government and public interest jobs 
have been even harder to land than law fi rm positions.

While some sources from the 2008-2010 period em-
phasize a robust future for environmental law,11 discussion 
board comments paint a picture of intense competitive-
ness. A comment from 2008 laments, “If you don’t have 
the prerequites [sic] ‘3-5 years’ or a book to bring with you, 
you’re doing well to get an interview.”12 A remark from 
2010 notes that students from Pace, the third ranked envi-
ronmental law school in the country,13 were struggling to 
fi nd jobs.14 Many new environmental lawyers interviewed 
for this article reported diffi culty in fi nding a job in the 
fi eld, especially right out of law school and with the less 
than the three to fi ve years frequently desired by employ-
ers. Many of those with environmental law positions are 
employed through one- or two-year fellowships in the 
public sector, leaving long-term employment in environ-
mental law uncertain.

Some of the current competitiveness is due to the 
general economic crisis, which has led law fi rms, govern-
ment agencies, and non-profi ts to eliminate positions or 
avoid rehiring when senior employees leave, as well as 
to public interest jobs being fi lled by furloughed law fi rm 
associates. There is just more competition for jobs, even 
if, as one interviewee notes, there may be more openings 
now than in the mid-2000s. Recent law school graduates or 
those fi nishing judicial clerkships with an interest in public 
interest work have traditionally fi lled fellowships, honors 
programs, and other entry-level legal positions in envi-
ronmental organizations or agencies. These positions are 
critical stepping-stones into environmental law practice, as 
the quality of experience, learning, and networking they 
provide is otherwise diffi cult to come by. At a time when 
the workforce for environmental law practice is apparently 
shrinking, applications for these key entry-level positions 
are coming in from attorneys with four or more years of 
experience as well as appellate clerkships under their belts. 
Summer internships are being awarded to adjunct profes-
sors and others with considerably more prior professional 
experience than summer interns in the past. The notable 
shift upwards in the competitiveness of applicant pools for 
entry-level public interest environmental law positions in-
dicates signifi cant under-employment in this area.

Nonetheless, there do seem to be some geographic 
trends in the environmental law market that stand out-
side today’s immediate economic conditions. Possibly in 
part because of the changing nature of environmental law 
described above, the market seems to be centralizing in 
Washington, DC and California, with fi rms in many other 
geographic markets signifi cantly consolidating their envi-
ronmental practices or eliminating them altogether. While 
some local fi rms that do routine permitting and some state 
regulatory work seem to be holding relatively steady in 
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trying litigation if they think they might be interested in 
that route, but any transactional or litigation experience is 
helpful. The most important thing is to have a job and get 
work experience, even if it is not strictly environmental. 
Many attorneys interviewed for this article got their start 
outside environmental law but honed skills and made 
contacts that helped them break into the fi eld. In addition, 
those interested in environmental law might consider tra-
ditionally distinct fi elds that are increasingly joined with 
environmental practices such as energy, real estate, and 
land use. The New York State Energy Highway initiative 
to upgrade and modernize the state’s energy system is one 
example of a large-scale, innovative program that might 
generate environmental and energy-related work in the 
public and private sectors.

V. Conclusion
In the environmental law fi eld, there seems to be less 

work to do and more people willing to do it. This paradox 
will doubtless leave many young lawyers disillusioned 
and questioning how to fi nd or create meaningful op-
portunities to apply their legal knowledge and passion to 
environmental problem solving. However, if environmen-
tal law really is changing rather than declining, then new 
environmental lawyers must prepare themselves to be 
adaptive. This may mean digging in and honing generic 
lawyering skills or stepping back and bringing a legal 
background to bear on non-legal environmental issues. 
This certainly means being creative, fl exible, and open to 
the intellectual challenge that comes with the aging of our 
bedrock environmental laws and with the evolving envi-
ronmental attitudes of the American populace.
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9 million people in the Greater New York City area.12 Due 
to the high quality of that watershed, the City is able to 
provide unfi ltered water directly from upstate, saving the 
billions of dollars it would otherwise be forced to spend 
on fi ltration.13 Contamination of the Catskill watershed, 
fracking opponents argue, would be catastrophic.14

Faced with the confl ict between pressure to develop 
one of the world’s largest natural gas fi elds and equal 
pressure to protect one of its most vital sources of drink-
ing water, the New York State Senate chose to err on the 
side of caution. In August of 2010 the State Senate passed 
a bill suspending the issuance of new permits for hydrau-
lic fracturing in the Marcellus Shale formation in order 
to “continue the review and analysis of the effects of hy-
draulic fracturing on water and air quality, environmental 
safety and public health.”15 The Governor vetoed the leg-
islation, but enacted a narrower moratorium by Executive 
Order.16 The Order prohibited the issuance of permits for 
“high-volume, horizontal hydraulic fracturing” until July 
1, 2011.17 The ban has since remained in place pending the 
further revision of State regulations.18

Barring further action by the legislature or the Gover-
nor’s offi ce, fracking in the New York Marcellus will soon 
be a reality. Should the ban on the practice be lifted, it 
will be regulated under New York State law.19 This article 
explores the regulatory framework currently in place in 
the state and tests it against several issues of practical ap-
plication evident from the experiences of other states that 
have dealt with the matter.20 

The statute governing regulation of the hydraulic 
fracturing process in New York State contains a number 
of internal contradictions. The statute states its policy 
goals as follows: fi rst, to regulate the development of oil 
and gas “in such a manner as will prevent waste”; second, 
to develop properties “in such a manner that a greater ul-
timate recovery of oil and gas may be had”; and third, to 
protect fully “the correlative rights of all owners and the 
rights of all persons including landowners and the gen-
eral public.”21 The policy objectives listed illustrate the 
overarching contradiction contained in the statute: The 
state may choose to prevent waste and thereby achieve a 
greater recovery of oil and gas, or it may choose to protect 
fully the rights of all persons. It cannot do both at once. 
The confl icts between the statute’s stated policies are il-
lustrated by examining three main subjects.

First, limiting the statutory defi nition of “waste” to 
only the physical waste of oil and gas fails to account for 

 Introduction
On New Year’s Day, 2009, in the small town of Di-

mock, Pennsylvania, Norma Fiorentino’s water well 
exploded.1 Other residents of the same community ob-
served that their water was discolored and that it would 
bubble, foam, or give off odors.2 Testing by the state 
Department of Environmental Protection revealed that 
nearby drilling for natural gas had exposed the aquifer to 
methane. The drinking water of at least nine homes was 
contaminated. Four were at risk of exploding.3 In 2009, as 
industrial drilling for natural gas began in earnest, more 
than a dozen accounts of drinking water polluted by toxic 
contaminants surfaced throughout Dimock.4

Dimock is one of hundreds of local jurisdictions in 
the Northeast that have seen a dramatic increase in re-
cent years of a process of drilling for natural gas known 
as hydraulic fracturing, or “fracking.”5 This “gas rush” 
is the result of a confl uence of recent events, including 
high energy prices, economic recession, state budgetary 
shortfalls, and industry exemption from federal regula-
tion, to name a few. Chiefl y, it stems from the advance-
ment of fracturing technology to allow for increased gas 
extraction from tightly packed formations of shale.6 The 
gas extraction industry has accelerated development of 
a formation known as the Marcellus Shale Play, a large, 
subterranean formation that stretches from the Southeast-
ern corner of Ohio through West Virginia, Northwestern 
Pennsylvania, and into the Catskill Mountain region of 
New York State.7

As the development by natural gas extractors of the 
nearby West Virginia and Pennsylvania Marcellus in-
creased, a debate began about the practical implications 
of hydraulic fracturing in New York State. Proponents of 
the practice point to studies concluding that hydraulic 
fracturing does not pose a signifi cant threat to drinking 
water supplies. 8 They emphasize the potential benefi ts of 
the practice, noting that natural gas development could 
provide a desperately needed economic boost to a chroni-
cally depressed region within a state suffering from his-
toric budget shortfalls. 9 It could also bring a cheap, clean 
source of energy to the nearby power-hungry metropoli-
tan areas of New York and Philadelphia.10 Opponents 
counter with numerous anecdotal accounts of poisoned 
wells, fl ammable tap-water, and deteriorating health in 
communities across the country where the common factor 
is a local increase in fracking.11 They note particularly that 
the Marcellus Shale formation lies deep underneath the 
Catskill watershed, which supplies drinking water to over 
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ing, the extraction industry has understandably refrained 
from embarking on conventional drilling ventures likely 
to return only a meager yield.25 

The fracking process, on the other hand, provides a 
technological means of extracting gas from shale more 
effi ciently. The process begins in much the same way 
as conventional drilling: the extractor bores a hole into 
the ground, but at a somewhat horizontal slope, cutting 
across a wide area of the shale formation rather than 
straight down into it. Wells can extend laterally as far as 
5,000 feet. 26 The extractor then injects water treated with a 
mixture of chemicals and solid particles—called propping 
agents or “proppants”27—into the well with high-pres-
sure pumps. The pressure causes the rock to crack, allow-
ing deeper penetration by the treated water and breaking 
the shale into small pieces.28 The chemical compounds 
with which the water has been treated allow the proppant 
to congeal, forming fi ssures in the rock around the well. 
These fi ssures cause the natural gas that would otherwise 
remain trapped in the shale to fl ow into the well where it 
can be extracted, stored, and ultimately transported for 
use in the energy market.29

Although recovery of natural gas by hydraulic frac-
turing has been highly lauded by many industrialists and 
politicians as a cleaner energy alternative to coal and oil, 
as well as a key component of American energy indepen-
dence,30 several environmental concerns cloud fracking’s 
“green energy” pedigree. Chief among these concerns 
is the fact that the fracking process requires the use of 
massive amounts of water. Drilling a well can require as 
many as 600,000 gallons of water, and each frack of an in-
dividual well requires between 50,000 and 350,000 gallons 
of water.31 This water can be transported via pipeline, but 
is more often trucked to extraction sites. Transporting this 
quantity of water requires the use of hundreds of tanker 
trucks for the drilling and initial frack of a single well. 
Given that each well is likely to be fracked up to eighteen 
times before it is closed and abandoned, the amount of 
water consumed per well can exceed fi ve million gal-
lons.32 This level of water usage, along with the fuel ex-
penditure and resultant emissions commensurate with 
the trucking of that water, thus give the hydraulic fractur-
ing process a signifi cant environmental footprint.

But the issue of the sheer amount of water—itself an 
increasingly scarce resource—that the fracking process 
requires is directly connected to a second key environ-
mental concern: how to handle that volume of water after 
it has been used. The extraction industry describes water 
that has been treated for hydraulic fracturing as produced 
water or “fl owback.”33 Produced water contains both 
proppants and a chemical “cocktail”: a blend of chemi-
cal agents not typically disclosed to the public because 
extractors regard individual chemical blends as trade 
secrets.34 Although the specifi c composition of many of 
these compounds is unknown, commonly used compo-
nents include benzene and ethylene—known carcino-

the overall impact and resource expenditure of excess 
drilling. Second, the New York statute does not suffi -
ciently address likely confl icts of interest between lease-
holders and property owners, both of whom hold cor-
relative rights in produced gas. Specifi cally, the statute is 
inconsistent on two issues: fi rst, the inevitable question of 
whether fracking constitutes a trespass on—or rather un-
der—another’s land; and second, the tension between the 
rights of landowners and the State’s policy of compulsory 
integration of property to facilitate a greater recovery of 
gas. Lastly, the statute fails to delineate clearly the rights 
of the municipalities that most directly represent the local 
public.

In the interest of maximizing the effi cacy of the law’s 
stated policy objectives—a greater recovery of gas, pro-
tection of the correlative rights of property owners, and 
the full protection of the rights of all persons, including 
producers and the general public22—and minimizing the 
need for court action in addressing potential confl icts, this 
article concludes by recommending the following discrete 
amendments to the current regulatory framework. First, 
the legislature should adopt a more comprehensive defi -
nition of waste that includes environmental waste and 
disposal. Second, legislators must reconcile the confl ict 
between landowners’ rights and the practice of compul-
sory integration in one of two ways: either by recognizing 
that the rights of landowners are subservient to the state’s 
interest in facilitating the recovery of gas, or by preserv-
ing the right of landowners to keep their land free from 
industrial drilling and ending the practice of compulsory 
integration. Third, legislators should defi ne the rights 
of operators on land compulsorily integrated under the 
present system. Finally, recognizing that the municipal-
ity is the political entity most receptive to the will of the 
public at the local community level, the power of local 
governments to determine what procedures may be im-
posed on industry to safeguard their local resources must 
be made clear. The state legislature should defi ne the term 
“regulation” in Article 23’s supersession clause to specify 
how much control local governments may exercise over 
the location of drilling and the traffi c to drilling sites.

 I. Background

 A. Fracking: The Process
Hydraulic fracturing allows for effective extraction 

in areas where conventional drilling would otherwise 
be ineffi cient and uneconomical. Conventional drilling 
is achieved by the boring of a shaft into the ground un-
til it taps a pool of oil or gas. Extraction continues until 
that pool is exhausted.23 But because of the extremely 
low natural permeability of shale, in a formation like the 
Marcellus, vast reserves of natural gas are effectively cap-
tured, bound up in the many stratifi ed layers of rock, and 
unable to collect in large, unitary pools. 24 A conventional 
well, therefore, can extract only a very limited amount of 
gas from the area beneath it. Given the high cost of drill-



48 NYSBA  The New York Environmental Lawyer  |  Summer/Fall 2012  |  Vol. 32  |  No. 2        

In addition to water use and contamination concerns, 
gas wells utilizing the fracking process pose potential 
problems to air quality as well. During production, some 
gaseous hydrocarbons change state and become a liquid, 
referred to as condensate.46 Tanks collecting condensate 
on drilling sites vent benzene, toluene, xylene, and ethyl-
benzene into the air. Because the vapors of these hydro-
carbons are heavier than air, they can accumulate in the 
surrounding areas.47 Prolonged exposure to signifi cant 
quantities of the vented hydrocarbons can lead to serious 
health effects, including irreversible nerve damage.48

 B. General Regulatory Structure
The regulation of the recovery of natural gas by un-

derground injection of fl uids is solely within the purview 
of the state where the drilling operation is conducted. 
Before 2005, the process was subject to federal regulation 
under the Safe Drinking Water Act, with the EPA provid-
ing states with minimum requirements for underground 
injection control (“UIC”) programs.49 A state retained 
primary regulatory authority of the activity unless the 
EPA determined that its UIC program did not meet those 
minimum requirements, which included inspection, mon-
itoring, and record-keeping standards as well as prohibi-
tions against state agencies authorizing any rule that en-
dangered drinking water sources.50 But in 2005, the Safe 
Drinking Water Act was amended by Congress specifi cal-
ly to exempt from the defi nition of underground injection 
the “underground injection of fl uids or propping agents 
(other than diesel fuels) pursuant to hydraulic fracturing 
operations related to oil, gas, or geothermal production 
activities.”51 Since this amendment, regulation of fracking 
for oil or gas production has been the exclusive domain of 
state authorities.

 C. New York’s Regulatory Scheme

 1. Statutory Underpinnings
Regulation of the natural gas drilling industry in New 

York is governed by Article 23 of the Environmental Con-
servation Law. That statute commits to the state Depart-
ment of Environmental Conservation (“DEC”) the author-
ity to promulgate rules overseeing the development and 
implementation of natural gas extraction, treatment, and 
transportation.52 As discussed above, DEC regulations are 
meant to provide for development according to several 
stated policy objectives: fi rst, to prevent waste; second, 
to provide for a greater recovery of gas; third, to protect 
fully the correlative rights of all owners; and fi nally, to 
protect fully the rights of all persons including landown-
ers and the general public.53 

The DEC’s regulations, in turn, are subject to certain 
requirements contained in New York’s State Environmen-
tal Quality Review Act (“SEQRA”).54 SEQRA requires that 
state agencies consider the environmental impact of any 
activity subject to discretionary approval before issuing 
a permit.55 Thus, when an action is deemed to have a po-
tentially signifi cant impact, the DEC is required to draft 

gens. 35 Fracking fl uid is further contaminated during the 
pumping process because it is exposed to the methane gas 
that it is intended to help extract.36 Extractors can recover 
between 68 and 82 percent of the water used in the drill-
ing and fracturing processes, but the remainder of this 
produced water remains in the ground.37 Produced water 
thus creates two distinct environmental issues: fi rst, the 
potential impacts of the unrecoverable water on the sur-
rounding areas; and second, the question of how best to 
handle the water that has been recovered.

The potential environmental and health impacts of 
unrecovered fracking fl uid in deep shale formations are 
largely unknown. In 2004, the EPA conducted a study of 
the practice of hydraulic fracturing in underground coal 
formations. The study raised the possibilities of artifi cial 
fractures extending to an underground source of drinking 
water (“USDW”) or facilitating the movement of pro-
duced water through natural formations into a USDW as 
“scenarios…of potential concern.”38 The EPA concluded, 
though, that “the injection of hydraulic fracturing fl uids 
into coalbed methane wells poses little or no threat to US-
DWs” and that “[a]lthough potentially hazardous chemi-
cals may be introduced into USDWs when fracturing fl u-
ids are injected into coal seams that lie within USDWs, the 
risk posed to USDWs by introduction of these chemicals 
is reduced signifi cantly by groundwater production and 
injected fl uid recovery….”39 Still, the EPA did not rule out 
the potential for contamination of drinking water sources 
by fracking fl uids. Rather, the Agency’s study concluded 
only that among the incidents of drinking water con-
tamination, the study found no “confi rmed evidence that 
drinking water wells have been contaminated by hydrau-
lic fracturing fl uid injection.”40 Recognizing the acute tox-
icity of at least one common additive to fracking fl uid—
diesel fuel—the Agency “reached an agreement with the 
major service companies to voluntarily eliminate diesel 
fuel from hydraulic fracturing fl uids that are injected di-
rectly into USDWs for coalbed methane production.”41

The environmental and health impacts of produced 
water that has been recovered, though also largely un-
tested, are potentially even more profound. Unlike the 
fracking fl uid that remains underground, often thou-
sands of feet beneath potential drinking water sources, 
produced water that is recovered must be stored above 
ground until transportation to a long-term storage 
or treatment facility can be arranged.42 One common 
method used by the industry is the storage of produced 
water in open containment pits or tanks, where it awaits 
trucks to carry it away.43 Potential for spillage or leakage 
into the surrounding environment is high any time the 
water is moved from one location to another.44 Due to the 
interconnectedness of water systems, spills or leaks of 
produced water can easily travel signifi cant distances and 
ultimately affect drinking water, as well as animal and 
plant life, far from the drilling site.45
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straightforward. As a threshold matter, an operator must 
fi rst demonstrate that it is a legitimate organization with 
adequate fi nancial security,68 but broadly speaking, the 
process consists of just two steps. First, the operator must 
establish a “spacing unit” for the project. Once the project 
is unitized, the operator may then apply to the DEC for a 
well permit.69

The DEC defi nes a spacing unit as “the geographic 
area assigned to the well for the purposes of sharing costs 
and production.”70 The prdSGEIS provides three options 
for standard unitization of hydraulic fracturing wells, but 
anticipates that “multi-well pads”—spacing units that al-
low for the drilling of multiple horizontal wells—will be 
the most commonly utilized.71 The prdSGEIS also allows 
for the drilling of additional wells from separate loca-
tions within a spacing unit “with justifi cation.”72 These 
are known as “infi ll” wells.73 The initial wellbore must 
be approximately centered in the spacing unit, and no 
wellbore inside the unit may be within 330 feet of a unit 
boundary.74 Because the standards for spacing units were 
the subject of public comment in the generic EIS, no pub-
lic comment period is necessary for the DEC to establish a 
new unit that conforms with those standards.

As an alternative to the standard spacing require-
ments, the prdSGEIS allows for variances and non-con-
forming spacing units when such an allowance satisfi es 
the policy objectives of Section 23-0301—that is, prevent-
ing waste and achieving a greater recovery of gas.75 In 
the event that the DEC wishes to grant a permit to a non-
conforming spacing unit, it must open the proposal for a 
period of public comment and, potentially, an adjudica-
tory hearing.76

For a proposed spacing unit to be valid, the operator 
must control at least 60 percent of the acreage contained 
within it.77 The remaining 40 percent—up to 256 acres—
need not be controlled at the time of application. This un-
controlled portion of the proposed unit may be brought 
under the operator’s control through the processes of vol-
untary or compulsory integration.78 

Once a proposed spacing unit has been established, 
the operator may proceed with the application process. 
The application itself is just two pages long, requiring 
only the essential details concerning the proposed well, 
including its location, type, and target formation.79 Along 
with the application, the operator must submit a fee,80 as 
well as several supporting documents. First, the operator 
must submit a survey map showing the proposed well’s 
location, the boundaries of the lease containing the well, 
and information on any wells nearby. The operator must 
also present a map showing the proposed spacing unit 
and an affi rmation that it controls drilling rights in 60 
percent of that unit. Finally, the operator must submit a 
document describing the proposed drilling program and 
a form assessing its likely environmental impact on the 
area.81 All of these documents are prepared by the ap-
plicant and, though the DEC inspects the service location 

an Environmental Impact Statement (“EIS”). Once a draft 
EIS is available, it must be posted for a comment period 
of at least thirty days, allowing the public to voice any 
potential concerns to agency decision makers and project 
sponsors.56

Rather than consider each activity’s environmental 
impact on a case-by-case basis, the DEC has standardized 
its assessments through two mechanisms: the Environ-
mental Assessment Form (“EAF”) and the Generic Envi-
ronmental Impact Statement (“GEIS”). The EAF allows 
permit applicants to provide the DEC with the details of a 
specifi c proposed activity’s estimated environmental im-
pact rather than requiring agency analysis of every pro-
posal.57 A GEIS allows the DEC to complete one EIS for an 
entire class of activities, rather than demanding a separate 
EIS for each individual proposal within the class.58 Public 
comment period is solicited once, prior to the adoption 
of the GEIS, rather than prior to the issuance of each indi-
vidual permit.59 Once released, the GEIS covers virtually 
all projects within the class.

 Until recently, proposed gas wells in New York were 
covered by a GEIS promulgated in 1992. The 1992 GEIS 
determined that the issuance of a standard individual oil 
or gas well drilling permit anywhere in the state, when no 
other permits are involved, was a “non-signifi cant action” 
under SEQRA.60 In 2008, anticipating increased instances 
of horizontal drilling and high-volume hydraulic fractur-
ing in the State, the DEC determined that these practices 
warranted further review.61 The DEC resolved to develop 
a Supplemental GEIS (“SGEIS”) to address three key 
factors distinguishing these practices from more conven-
tional drilling: “(1) required water volumes in excess of 
GEIS descriptions, (2) possible drilling in the New York 
City Watershed, in or near the Catskill Park, and near the 
federally designated Upper Delaware Scenic and Recre-
ational River, and (3) longer duration of disturbance at 
multi-well drilling sites.” 62 A draft SGEIS was published 
in September of 2009.63 In response to additional research 
and extensive public comment on the draft, the DEC con-
tinued to revise the SGEIS through the summer of 2011. 
A Preliminary Revised Draft SGEIS (“prdSGEIS”) was 
released in July of 2011;64 a further revision was issued 
in September.65 As of this writing, the DEC has not yet 
released a fi nalized version of the SGEIS. For purposes of 
its analysis, this article assumes that the prdSGEIS will be 
adopted without substantial alteration and that its terms 
will govern the issuance of permits for new hydraulic 
fracturing wells in the post-moratorium period.66 This 
Note does not pretend to possess the scientifi c expertise 
necessary to present an opinion on the suffi ciency or ef-
fi cacy of these measures.

2. The Regulatory Life-Cycle of a Natural Gas Well67

 a. Birth: Permitting and Unitization
The process of complying with New York State 

regulations to begin drilling for natural gas is relatively 
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and upon the occurrence of “[a]ny non-routine inci-
dent.”103 

 c. Death: Plugging and Abandonment
Nor is terminating the operation of a well free from 

regulation. An operator may not abandon a well, even 
temporarily, without notifi cation to the DEC and compli-
ance with agency regulations.104 When an operator wishes 
to plug and abandon a well permanently, it must provide 
the DEC with formal notice of its intention to abandon at 
least ten days in advance of commencing the procedure. 
The DEC then issues a permit and arranges for a repre-
sentative from the DEC to be present to witness the plug-
ging.105 Before the drilling site may be abandoned legally, 
the operator must satisfy the DEC that the well has been 
plugged in accordance with DEC regulations, including 
that the well bore itself has been fi lled with cement “from 
total depth to at least 15 feet above the top of the shallow-
est formation from which the production of oil or gas has 
ever been obtained in the vicinity.”106

Apart from closure of the well itself, the surrounding 
area must also be reclaimed according to DEC regula-
tions. The prdSGEIS specifi es that the removal of fl uids 
from the site must take place within forty-fi ve days of the 
completion of operations.107 The operator must consult 
with the DEC before disposing of any cuttings contain-
ing chemical additives.108 Finally, the prdSGEIS requires 
that the operator scarify the affected land to alleviate 
compaction before restoring, seeding, and mulching the 
topsoil.109

The permit conditions and operational regulations 
listed above are non-exhaustive, but provide some idea of 
the scope and focus of the DEC’s regulatory structure and 
its emphasis on post-permitting regulation, supervision, 
and reclamation.

 II. Inherent Contradictions and Policy Confl icts
Some of the contradictions inherent in New York’s 

natural gas mining statute are plain from a hard look at 
the statute itself. Further contradictions become apparent 
when the regulatory framework is examined in the con-
text of cases that have arisen in other states with practical 
experience in regulating high-volume hydraulic fractur-
ing. This Section will examine each of the statute’s stated 
policy aims, present several of the more illuminating 
cases, and enumerate the specifi c internal contradictions 
that they reveal in New York’s approach.

 A. Prevention of “Waste” 
The fi rst stated policy objective of Article 23 of the En-

vironmental Conservation Law is to regulate the produc-
tion of gas “in such a manner as will prevent waste.”110 
Article 23 includes an explicit defi nition of “waste” 
that does not seem to extend to waste products or en-
vironmental waste. Specifi cally, the Article’s defi nition 
is limited to “[p]hysical waste, as that term is generally 

to determine whether it is an appropriate site for drilling, 
the DEC itself conducts no site-specifi c testing prior to 
issuance of a permit.82 In the case of multi-well pads, the 
DEC may elect not to re-inspect the site prior to issuing a 
permit to drill a new well.83

 b. Adolescence and Maturity: Site Preparation and 
Operation

Actual operation of a well is subject to more complex 
regulation including record-keeping and monitoring 
requirements, inspection, and testing for environmental 
compliance. Under the prdSGEIS, any permit issued for 
hydraulic fracturing will be dependent on the operator 
meeting an elaborate set of conditions.84 At the outset, 
an operator must create a series of environmental impact 
plans, an emergency response plan, develop a road use 
agreement with the municipality, and properly prepare 
the site for industrial activity.85 A number of conditions 
require periodic compliance over the well’s lifetime. For 
example, prior to any initial site disturbance or subse-
quent drilling, an operator must conduct tests of residen-
tial water wells within 1,000 feet of the well pad. These 
tests must be conducted by a certifi ed commercial labora-
tory, not by the DEC, and must continue periodically until 
a year after the last fracking on the well pad occurs.86 

The prdSGEIS contains extensive regulations cover-
ing site maintenance, drilling, and stimulation—the pro-
cess of actually fracking the well.87 Some of these regula-
tions concern what materials are allowable to conduct a 
given activity. For example, handling and containment 
of produced water on the well pad requires steel tanks,88 
and only properly labeled biocides—additives used to 
kill bacteria—may be used for any operation.89 Other 
regulations prescribe specifi c procedural mandates for 
drilling and fracturing operations. Required procedural 
conditions must be followed for the monitoring of the un-
used depth of fl uid storage pits—known as “freeboard” 
monitoring90—as well as the removal of fl uids from 
those pits.91 Additional conditions mandate “[a]ppropri-
ate pressure control procedures” during drilling92 and 
detailed procedures for the actual fracturing of a well.93 
The operational regulations extend to record-keeping 
and reporting requirements. Records must be kept of the 
site’s storm-water pollution protection plan (“SWPPP”),94 
the adequacy of the well’s cement bond,95 all pressure 
tests conducted,96 all formations penetrated,97 and any 
freshwater, brine, oil, or gas encountered during drill-
ing.98 Furthermore, the operator must maintain a detailed 
record of the hydraulic fracturing operation and that log 
must be available for inspection by the DEC upon re-
quest.99 This record must include “all types and volumes 
of materials, including additives, pumped into the well, 
fl owback rates, and the daily and total volumes of fl uid 
recovered during the fi rst 30 days of fl ow from well.”100 
Operators are required to report to the DEC before com-
mencing surface casing cementing operations,101 before 
using any previously unreviewed chemical products,102 
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formations may render produced water untreatable by 
existing facilities.123 

Confronted with such large quantities of waste, New 
York facilities may either reach capacity or simply be un-
able to treat produced water effectively. In such an even-
tuality, the disposal options that remain open to operators 
are unclear. They may be forced to ship their produced 
water out of state for treatment or injection elsewhere. 
Since much of the water will have been pumped out of 
freshwater sources within New York State, removing it 
from the local hydrologic cycle could signifi cantly impact 
the State’s ecology. 124 It is also possible that in the face 
of disposal diffi culties operators will be tempted to dis-
charge produced water directly into the environment in 
violation of DEC regulations. Whatever the ultimate out-
come, given the tremendous volume of produced water 
likely to be generated by extensive fracking in the New 
York Marcellus, the legislature should address the issue. 
To ignore the ramifi cations of both solid and liquid waste 
products as a matter of policy by excluding them from the 
statutory defi nition of waste is a gross error.

 B. Correlative Rights and Rights of Landowners
This Section will explore the related concepts of cor-

relative rights and the rights of landowners. It will begin 
by identifying these rights as they are generally under-
stood and the methods employed by the statute to protect 
them. Contrasting New York’s approach with that of two 
other states, it will conclude that an inherent tension ex-
ists between these two policy aims and that the legislature 
should clarify for the courts which policy interest it be-
lieves to be paramount.

 1. Correlative Rights
Correlative rights, the protection of which is Article 

23’s second stated policy aim, are not explicitly defi ned 
in that Article. The correlative rights doctrine is gener-
ally defi ned as one limiting the rights of landowners in 
a common underground source to a reasonable share, 
typically based on the amount of surface area owned by 
each. 125 The term is perhaps most commonly used to refer 
to the rights of landowners in a common resource such as 
groundwater. Each owner must limit his or her use of the 
resource to a proportional share, preventing one owner 
from draining the resource and depriving his or her fel-
low owners of its use.126

In the context of gas extraction, this means that each 
landowner inside of a particular spacing unit is entitled to 
a share of the gas extracted from the entire unit in propor-
tion to the amount of acreage owned, regardless of any 
single well’s productivity. In theory, this practice protects 
the rights of an owner to the resource that lies under her 
land without requiring her to sink a new well and extract 
the gas herself.

understood in the oil and gas industry,” and waste which, 
through ineffi ciency, results in the loss of oil and gas that 
would otherwise be recoverable.111 Industry glossaries do 
not offer an indication of what might be meant by “physi-
cal waste,”112 but the remaining context of the Article 
strongly suggests that the defi nition is meant to be limited 
to either the actual, physical loss of oil and gas or the 
diminishment of potential recovery. Article 23’s enforce-
ment provision lists as its chief offense, quite succinctly, 
that “[i]t shall be unlawful for any person to: 1. Waste oil 
or gas.”113 Title 21 of Article 23, New York’s codifi cation 
of the Interstate Compact to Conserve Oil and Gas, rein-
forces this understanding of the term. It states that “[t]he 
purpose of this compact is to conserve oil and gas by the 
prevention of physical waste thereof from any cause.”114 

By contrast, the prdSGEIS developed by the DEC 
evidences a broader, more conventional understanding 
of the term waste.115 It mandates disposal and treatment 
procedures for the cuttings created during drilling, the 
liner of storage pits, the millions of gallons of “fl owback” 
or produced water, production brine, and solid residual 
waste.116 The 2009 draft SGEIS referenced studies by the 
Ground Water Protection Council (“GWPC”), an asso-
ciation of regulators in other states, whose fi ndings on 
hydraulic fracturing waste disposal focus on produced 
water, not the physical waste of oil or gas. 117 As the study 
indicates, “[a]pproximately 98% of all material generated 
from oil and gas [exploration and production] operations 
in the U.S. is produced water.”118 

The generation of produced water creates a num-
ber of environmental waste concerns. Most obviously, 
the recovery, storage, and transport of produced water 
are highly susceptible to spillage.119 Spillage not only 
necessitates soil remediation in the area where the spill 
occurred, but also increases the risk of contamination of 
nearby water resources.120 But even when no spillage oc-
curs, handling such large volumes of toxic material has 
a signifi cant environmental impact. Most particularly, 
there is the question of the fi nal disposal of the produced 
water. Some produced water is re-injected into deep un-
derground disposal wells, where it can potentially affect 
sources of drinking water.121 Much of the produced water, 
though, is sent to treatment facilities. The sheer volume 
of water to be moved demands that hundreds of tanker 
trucks be employed to transport the waste generated in a 
single fracturing. Purely in terms of the subsequent car-
bon dioxide emissions, this amount of traffi c will leave 
a substantial environmental footprint over time. Unfor-
tunately, potential problems do not stop after shipment. 
The capacity of waste that any one treatment facility may 
process is limited by the prdSGEIS, and a facility can be 
punished for accepting waste that exceeds its capacity 
or that contains chemicals it is not equipped to treat.122 
Samples from Pennsylvania and West Virginia raise an 
additional concern that exposure to chemical additives 
and naturally occurring elements of underground rock 
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conjunction with the correlative rights doctrine, focuses 
primarily on sub-surface rights. Still, the statute does 
not prohibit—and may be read explicitly to allow—sur-
face disturbances of integrated land. Title 9 of Article 
23 provides that “[t]he well operator, on behalf of the 
owner, shall be entitled to conduct all acts associated 
with the well and necessary facilities related thereto.”137 
Elsewhere, the statute describes the operations covered 
by an integration order as “including, but not limited 
to, the commencement, drilling, or operation of a well…
upon any portion of a spacing unit.”138 As such, though 
it may not occur regularly in practice, an operator could 
theoretically drill on compulsorily integrated land against 
the landowner’s will and still be in statutory compliance. 
Given the potential money to be made by extracting natu-
ral resources, theoretical loopholes in the regulatory struc-
ture can be expected to turn into practical transgressions, 
as demonstrated by the experiences of other states.

 3. The Fracking Pioneers: Correlative Rights and 
Landowners’ Rights in Texas and Oklahoma

Where correlative rights are granted to individual 
landowners but large extraction companies dominate the 
market, confl icts of interest are likely to arise. Demonstra-
tive examples of these confl icts are readily seen in two 
cases that arose in Oklahoma and Texas, respectively.

 a. Correlative rights
Oklahoma’s high court has defi ned correlative rights 

as:

[T]hose rights which one owner pos-
sesses in a common source of supply 
in relation to those rights possessed by 
other owners in the same common source 
of supply….[I]t must be emphasized that 
[the] common source of supply in which 
the owners of mineral interests pos-
sess correlative rights is the underlying 
geological strata…rather than the well 
through which the oil and gas is reduced 
to possession.139

Thus as a rule, to protect the common source of supply, 
the State Commission set “allowables”—restrictions on 
the amount of gas an individual well could produce de-
spite its potential productivity. Still, in the case of Sinclair 
Oil & Gas Co. v. Corp. Commission, the court recognized 
that exceptions to this rule were often necessary, fi nding

the necessity of draining such reservoirs 
with a minimum of waste[ ] as more im-
portant than attempting to guarantee to 
any owner or operator that his permitted 
well or wells will produce the precise 
quantity of gas which some may predict 
to be in place under the entire surface 
area of his land.140 

 2. Rights of Landowners
Article 23 claims as its next policy objective the full 

protection of “the rights of all persons including land-
owners.”127 The methods chosen to achieve this objective, 
detailed in Titles 7 and 9 of the Article, indicate that the 
rights referred to are, primarily, a landowner’s correlative 
rights as discussed above. Titles 7 and 9 provide, respec-
tively, for the voluntary128 and compulsory129 integration 
and unitization of oil and natural gas pools and fi elds. 
The fi rst step in creating a spacing unit takes place at the 
time an operator applies for a permit to drill.130 For the 
spacing unit to be approved, the operator/applicant need 
control only 60 percent of the acreage contained within 
it.131 Once a spacing unit has been established, owners of 
the separate interests within that unit may elect either to 
integrate interests voluntarily or, if “necessary to carry 
out the policy provisions…of this article,” by compulsion 
of the DEC.132 The specifi c policy provisions to which this 
section of the statute refers are not identifi ed. One must 
assume, since compulsion by its very nature indicates a 
limitation on a person’s right to refuse, that 23-0901 does 
not refer to the provision that claims to protect fully the 
rights of landowners. The practice of compulsory integra-
tion reveals an inherent contradiction in Article 23. The 
statute at once claims to protect landowners’ rights, but 
denies landowners the right to refuse to integrate their 
land into a spacing unit.

 Compulsory Integration
Once compelled to join a spacing unit subject to 

drilling, a landowner’s rights are limited to the ability to 
choose between three options. He or she may elect to be-
come either an “[i]ntegrated participating owner,” an “[i]
ntegrated non-participating owner,” or an “[i]ntegrated 
royalty owner.”133 If he elects to become a participating 
owner, he is responsible to pay his proportionate share of 
all costs associated with participation, including taxes and 
claims of third parties related to the well.134 If he or she 
elects instead to become a non-participating owner, he is 
still responsible for his proportionate share of the costs, 
but that share is reimbursed to the operator out of pro-
duction proceeds rather than owed to the operator prior 
to the commencement of production.135 If he elects to 
become a royalty owner, he has no obligation to share the 
costs of the well, but he is still entitled to a royalty “equal 
to the lowest royalty…in the spacing unit, but no less 
than one-eighth.”136 Thus, the landowner’s rights protect-
ed by the statute are not the commonly understood rights 
of fee-simple ownership, but are rather limited to the 
rights of a landowner to participate in a drilling operation 
and assert a claim for a proportional royalty under the 
correlative rights doctrine.

It is clear from the terms of the statute that a land-
owner may not refuse to have her land integrated into a 
spacing unit. Less clear is what rights the statute grants 
to an operator over the land once that land has been 
integrated. The practice of compulsory integration, in 



NYSBA  The New York Environmental Lawyer  |  Summer/Fall 2012  |  Vol. 32  |  No. 2 53    

come then depends on whether one’s defi nition of waste 
is limited to the physical waste of the gas itself or broad-
ened to include environmental waste. The facts of Coastal 
Oil present another strong argument for the expansion of 
the defi nition of waste to include environmental factors 
other than the loss of gas. The amount of gas recovered 
would be the same whether it was drawn from the natu-
rally productive parcel or the adjacent, heavily fracked 
parcel. If one could recover the same amount of gas with-
out contaminating millions of gallons of water, the use of 
that water can only be described as wasteful.148 

If the rights of landowners are to be protected fully, 
an action in trespass for such an incursion would be im-
perative. The landowner protected by such an action in a 
case like Coastal Oil would be the owner of the productive 
parcel, who is entitled to the profi ts from the resource 
trapped beneath his land. The operator should not be 
permitted to deny those profi ts to the landowner by using 
fracturing to free the gas and recover it on the other side 
of a boundary. But if instead the chief objective is the pre-
vention of waste, allowing an action in trespass for frack-
ing over a boundary would be counter-intuitive. Imagine 
a situation where a high producing well could easily 
recover a greater amount of gas by extending its reach 
beyond a boundary line through fracking. If this act were 
to be regarded as a trespass, gas that would otherwise be 
recoverable would be lost, creating waste.

In Coastal Oil, the Supreme Court of Texas held that 
the rule of capture precluded any damages for drainage 
caused by hydraulic fracturing.149 The Court’s reasoning 
depended largely on two fi ndings: fi rst, that in order to 
recover gas from certain geological formations “hydraulic 
fracturing is not optional”; and second, that the practice 
“cannot be performed both to maximize reasonable com-
mercial effectiveness and to avoid all drainage. Some 
drainage is virtually unavoidable.”150 The Texas Court 
opted to hold in favor of the greater recovery of oil and 
gas, but by relying on the rule of capture it recognized 
that it did so at the expense of landowners whose assets 
were drained away.

Even had the Court reached the opposite outcome, 
the issue raised in Coastal Oil would still make clear that 
simultaneous support for these two policy positions is 
not tenable. Given that New York’s regulations allow 
for the drilling of infi ll wells within 330 feet of a spacing 
unit boundary151 and that hydraulic fracturing wells can 
extend as far as 5,000 feet,152 situations similar to those 
outlined in Coastal Oil are likely to arise. New York’s 
legislature must provide guidance to the courts that will 
have to decide these controversies as to which policy the 
State favors. If the State wishes to protect the rights of 
landowners regardless of potential waste, it should allow 
for a cause of action in trespass for sub-surface fractur-
ing. If, however, the State prefers the policy of achieving 
a greater recovery of gas while minimizing waste, sub-

In Sinclair, owners whose wells exhibited lesser produc-
tivity brought suit against the Commission for allowing 
owners of wells with greater productivity to extract gas 
in excess of their allowable share.141 The court recognized 
that the opposed interests—prevention of waste and 
protection of correlative interests—could not be recon-
ciled without one giving ground to the other. The court 
deemed it in the public’s best interest to minimize waste 
rather than protect owners’ rights in the profi ts of an infe-
rior well.142

New York’s regulatory system handles this problem 
deftly, at least as far as the interests of persons whose land 
is within a spacing unit are concerned. Under New York 
law, owners share the proceeds from all gas recovered 
on a given spacing unit according to the percentage of 
land they own within that unit. The productivity of an 
individual well, or its location on one parcel rather than 
another, does not affect the amount to which the owners 
of those parcels are entitled. Take, for example, a spacing 
unit consisting of two parcels of land of equal size. A well 
on parcel A turns out to be incredibly productive, but an-
other well on parcel B yields only modest recovery. Under 
a system of allowables, operator A would be forced either 
to limit the amount he extracted from the productive well, 
or apply for an exemption. In New York, owners A and B 
share the profi ts of the two wells equally. When adjacent 
parcels are not within the same spacing unit, however, 
New York’s system is vulnerable to other policy confl icts.

 b. Landowners’ Rights
It is unfortunate but likely that a policy of protecting 

individual landowner’s rights regardless of environmen-
tal waste will lead to disreputable, though not necessarily 
prohibited, behavior on the part of extractors. In Texas, 
the recent case of Coastal Oil & Gas Corp. v. Garza Energy 
Trust143 presented just such a situation. In that case, the 
defendant extractor owned a parcel of land directly ad-
joining another parcel on which it merely held a lease.144 
Drilling yielded an exceptionally productive well on the 
leased parcel, recovering gas on which the defendant was 
required to pay a royalty. It was in the defendant’s best 
interest as the owner of the adjacent parcel to recover as 
much of the gas underneath the productive well from the 
adjacent parcel as possible. Consequently, the defendant 
drilled a number of infi ll wells on its own parcel as near 
to the border with the productive parcel as allowed by 
law.145 The defendant then extensively fracked the wells 
on its own parcel, causing a signifi cant amount of the gas 
from the productive parcel to drain across the boundary 
to the adjacent wells.146

One salient issue raised by Coastal Oil was whether 
the penetration by hydraulic fracturing of an adjoining 
parcel of land constitutes a trespass allowing for recov-
ery of damages in the amount of the value of the gas 
drained.147 To resolve such an issue, one must fi rst deter-
mine which policy concern—the rights of landowners or 
the prevention of waste—one wishes to prevail. The out-
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guished between provisions imposing conditions on a 
well’s function and those addressing only its location and 
found that municipalities were capable of enacting the 
latter.157 If such a distinction were to apply in New York, 
municipalities could potentially wield signifi cant power 
over natural gas regulation, redefi ning the spacing provi-
sions handed down by the State agency.

New York law, as it stands, does not provide a clear 
indication of the direction courts will be likely to take. On 
the one hand, there is Envirogas, Inc. v. Town of Kiantone, in 
which a court shot down a local bond ordinance cloaked 
as a zoning provision and levied against drillers.158 Con-
versely, there is the more recent case of Gernatt Asphalt 
Products, Inc. v. Town of Sardinia,159 in which the court 
arrived at an outcome similar to the function/location 
dichotomy of Huntley & Huntley. In Gernatt, which dealt 
with solid mineral extraction, not gas, the Court of Ap-
peals considered the issue of whether a municipality may 
use its zoning authority to eliminate mining as a permit-
ted use in all of its districts.160 Title 27 of Article 23—the 
same Article that governs gas extraction—contained a 
supersession provision similar to that contained in Title 
3.161 The court found that general regulations of land use, 
like zoning ordinances, “are not the type of regulatory 
provision the Legislature foresaw as preempted…; the 
distinction is between ordinances that regulate property 
uses and ordinances that regulate mining activities.”162 
The court went on to say:

A municipality is not obliged to permit 
the exploitation of any and all natural 
resources within the town as a permitted 
use if limiting that use is a reasonable 
exercise of its police powers to prevent 
damage to the rights of others and to pro-
mote the interests of the community as a 
whole.163

Using this reasoning, courts could easily extrapolate that 
Title 3’s supersession provision, with its exception for en-
actments under the real property tax law, is similar to the 
one at issue in Gernatt and therefore “does not preempt 
the Town’s authority to determine that mining should 
not be a permitted use of the land within the Town.”164 
Theoretically, then, a community that was opposed to the 
practice of hydraulic fracturing could subvert the DEC’s 
unitization and permitting process by closing off produc-
tive land to drilling operations.

A New York municipality might also attempt to cir-
cumvent Article 23’s supersession clause by exploiting its 
exception for jurisdiction over local roads. On this subject, 
a recent Texas case is instructive. In Texas Citizens for a 
Safe Future and Clean Water v. Railroad Commission,165 the 
Court of Appeals found that the state regulatory agency’s 
focus “only on the increased recovery of oil and gas” was 
“too narrow a view of ‘the public interest.’”166 The court 
required the agency to consider the locality’s position on 
heavy truck traffi c on small, rural roads as being contrary 

surface fracturing to achieve that recovery should not 
constitute a trespass.

 C. Rights of the General Public
Finally, Article 23 provides for the full protection of 

the rights of “all persons including…the general pub-
lic.”153 As the political entity in closest contact with any 
local community, the municipality is the body in the best 
position to discern the will of the public and defend local 
public interests. As such, the power of local governments 
to determine what procedures may be imposed on indus-
try to safeguard local resources must be made clear.

 1. Municipal Rights
The rights of the public as they might be embodied in 

local municipalities are expressly limited by New York’s 
drilling statute. Title 3 of Article 23 states that “[t]he 
provisions of this article shall supersede all local laws or 
ordinances relating to the regulation of the oil, gas[,] and 
solution mining industries,”154 but does not provide an 
explicit defi nition of what it means by the term “regula-
tion,” particularly with regard to the term’s scope. Nor 
does the statute completely foreclose local government 
jurisdiction. It goes on to specify that its provisions do 
not supersede “local government jurisdiction over local 
roads or the rights of local governments under the real 
property tax law.”155 By allowing some local government 
jurisdiction to remain intact and failing to defi ne clearly 
which local actions are superseded, the legislature has left 
the door open for localities to challenge the limits on their 
remaining power. Recent experience in Pennsylvania sug-
gests that without more explicit statutory guidance, this 
battle will be fought in the courts.

 2. Brethren in the Marcellus: The Rights of the 
General Public in Pennsylvania

Due to the controversial nature of hydraulic fractur-
ing, local populations will most likely attempt to fi nd a 
means of exerting infl uence on local drilling activities 
above and beyond the regulations imposed by State 
statute. Across New York’s southern border in Western 
Pennsylvania, the hydraulic fracturing “gas rush” quickly 
created a fl urry of action in Pennsylvania courts as vari-
ous municipalities sought to enact or enforce local laws 
when drilling operations moved in. As in New York, 
the governing statute in Pennsylvania purported to su-
persede local jurisdiction over natural gas extraction. It 
read: “No ordinances or enactments adopted pursuant to 
the aforementioned acts shall contain provisions which 
impose conditions, requirements[,] or limitations on the 
same features of oil and gas well operations regulated by 
this act or that accomplish the same purposes as set forth 
in this act.”156

But Pennsylvania’s attempt to supersede local juris-
diction on questions of drilling regulation was not per-
ceived by the courts as absolute. In Huntley & Huntley, 
Inc. v. Borough Council, Pennsylvania’s high court distin-
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 B. Correlative Rights and The Rights of Landowners

 1. Compulsory Integration

 a. Amendment of Article 23’s Policy Aims
The legislature should amend the policy provisions 

of Article 23 to more accurately refl ect that in practice the 
rights of landowners are subservient to the State’s interest 
in achieving a greater recovery of gas. The mechanism of 
compulsory integration, where a landowner may decide 
only how her land will be integrated, not whether it will 
be integrated, casts this contradiction into sharp relief.172 
A statute that allows for land to be compulsorily integrat-
ed but simultaneously claims to protect the rights of land-
owners is at best disingenuous. The clause containing the 
claim should either be removed or language should be 
added to clarify that the landowners’ rights are protected 
only to the extent that the landowner is entitled to recover 
a proportional royalty of revenue derived from use of her 
land under the correlative rights doctrine.

Alternatively, if the legislature wishes sincerely to 
preserve the policy aim of protecting the rights of land-
owners, the practice of compulsory integration must be 
done away with. Among the rights that landowners pos-
sess in their land is the right to keep that land free from 
industrial drilling.173 If the State wishes to preserve that 
right, it cannot compel owners to allow drilling on or 
under their land, regardless of the interest of the State in 
greater recovery.

 b. The Rights of Operators on Integrated Land
If the practice of compulsory integration is to con-

tinue, the legislature must specify what rights operators 
have over integrated land. Under the terms of the statute 
at present, operators could conceivably conduct more 
than subsurface intrusions on an integrated property. The 
statute does not explicitly prohibit an integrated property 
being subjected to surface disturbances. As such, an un-
willing landowner’s property might be used for storage 
of produced water, storage in open pits of cuttings con-
taminated with chemical additives, truck access, parking, 
or even actual drilling. A court fi nding that the statute 
allows such activities could deny the landowner any re-
course.174

As of this writing, no incidents of surface disturbance 
of integrated land have been recorded. Once the moratori-
um on hydraulic fracturing in the state is lifted, however, 
and drilling activities increase, private sector operators 
will be looking to maximize their profi ts. Rather than 
wait for a transgression—or a series of transgressions—to 
reveal the extent of the gap in the statutory language, the 
legislature should address the question of what rights 
permit-holders have over integrated land before the mor-
atorium on fracking is lifted.

to the public interest.167 The Texas Supreme Court subse-
quently overruled.168 The court found that the statute’s 
use of the term “public interest” was ambiguous, entitling 
the agency’s construction of that term to deference.169 
These discordant opinions highlight the ambiguity in 
New York’s statute and the need for legislative clarifi ca-
tion. If New York’s regulatory agency or courts were to 
adopt a broad interpretation of the rights of the general 
public referred to in Article 23, a municipality could prop-
erly use its local road jurisdiction to prohibit heavy truck 
traffi c on the roads within a spacing unit. This would ef-
fectively deprive the permit-holder of the supplies neces-
sary to conduct operations and prevent either drilling or 
fracking to go forward.

Whether it is through a land-use prohibition or strict 
traffi c controls, municipal power might readily bring the 
protection of the rights of the general public directly into 
opposition with the policy aim of achieving a greater 
recovery of natural gas. Unless the legislature addresses 
what, specifi cally, the scope of Article 23’s supersession 
clause covers and what power remains in the hands of 
local governments, these questions will be wrestled with 
in courts on a case by case basis. The time that thwarted 
extractors will be forced to spend bogged down in litiga-
tion with whole counties or individual townships is time 
they might otherwise spend producing energy resources 
for the people of New York.

 III. Resolution/Proposed Alternatives
This Section offers a series of discrete solutions to the 

issues raised in the analysis above.

 A. A More Inclusive Defi nition of “Waste”
First and foremost, in light of the unique situation of 

New York’s shale beds in the midst of vital environmental 
resources, the legislature should amend Article 23’s defi -
nition of waste to include more than just the loss of poten-
tial gas production. If the defi nition as it currently stands 
is meant to include more than this limited understanding 
of waste, its language is not suffi ciently specifi c to make 
that clear.

The statutory defi nition of the term waste should be 
amended to incorporate the broader understanding of 
the term evidenced in the prdSGEIS.170 It should include 
environmental waste and the waste products subject to 
regulatory disposal standards. These include cuttings 
from drilling, pit liners, solid residuals, and, most impor-
tantly, fl owback or produced water.171 As written, Article 
23 fails to address any type of environmental waste. A 
complete balancing of the various policy aims of the Ar-
ticle requires that environmental waste be considered in 
addition to the actual loss of gas or the diminishment of 
potential recovery. The statute should be amended to re-
fl ect this additional consideration.
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interests in developing its gas fi elds and preserving its en-
vironmental resources, New York’s legislature should not 
hesitate to act.
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constitutes a trespass from a long and arduous period of 
litigation, the legislature must specify which policy aim 
it values more highly: landowners’ rights or the preven-
tion of waste in achieving the greater recovery of gas. If 
the legislature addresses that question, resolving the tres-
pass issue is simple. If landowners’ rights are to be para-
mount, any subsurface incursion by fracking should be 
considered a trespass and the owner should be entitled to 
recover for the gas extracted from his land by fracking. If, 
however, the greater recovery of gas is to prevail, subsur-
face incursion by fracking should not constitute a trespass 
so long as it is done to minimize waste.175 Given the high 
environmental impact of the practice, the New York legis-
lature should adopt the latter approach.

 C. Rights of the General Public: A Clear Standard of 
Local Authority

Finally, the legislature should amend Article 23 to 
provide local governments with a clear, defi nitive stan-
dard of the jurisdiction they retain under the Article’s 
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 Conclusion
New York’s system of regulating the process of hy-

draulic fracturing under the Mineral Resources Law is 
both thorough and comprehensive. The system’s fl aw lies 
in attempting to achieve policy goals that bear inherent 
contradictions. Because of the highly controversial na-
ture of the subject, regulation of hydraulic fracturing will 
continue to receive a great deal of attention as the mora-
torium on the practice is lifted. With modest effort, New 
York’s legislature can correct a number of the law’s inter-
nal contradictions and anticipate issues that are likely to 
arise. The discrete amendments to Article 23 suggested 
above will save an untold amount of time and resources 
otherwise certain to be expended by administrative 
agencies, courts, and the private sector. Given the State’s 
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gasses, thereby achieving both the environmental policy 
goal of emissions reduction and energy policy goal of cost 
control in a single regulatory mechanism.

I. The Need for Clearly Defi ned Goals
What should be the goal of an integrated environ-

mental energy policy? Only after we have identifi ed the 
proper goal of an integrated regime can we evaluate poli-
cies effectively and allocate resources appropriately.

Supply-side regulatory initiatives focus mainly on 
promoting the development of renewable energy sourc-
es.5 However, few stop to ask why it is we are encourag-
ing renewables. What is the main goal behind these re-
newable energy initiatives?

Renewable energy offers several main advantages: 
inexhaustible capacity, energy independence, price cer-
tainty, and emissions reduction. All of these are worthy 
goals to pursue. But how can we ensure that we are using 
societal resources effi ciently in pursuit of these goals?

Before we can write policies to encourage investment 
optimization, we must decide which of these desirable 
outcomes is most relevant to the problem at hand and 
the policy in question. If climate change is the primary 
environmental concern, then reducing carbon emissions 
should be the primary goal of an integrated environmen-
tal energy policy.

Let us start with the assumption that the goal is to 
avoid the most CO2 emissions (hereafter referred to as 
“carbon emissions”) for the least amount of money. This 
section will argue that renewables are not always the 
most cost-effective way to accomplish emissions reduc-
tion. Accordingly, subsidies focused on renewable power 
generation such as renewable portfolio standards and 
feed-in tariffs do not optimize the use of public funds 
when measured in carbon emissions avoided per dollar 
spent.

A. Increased Renewable Energy Versus Reduced 
Carbon Emissions

Utilizing renewable sources of energy produces fewer 
carbon emissions than does burning fossil fuels. Yet it is a 
mistake to confl ate renewable generation with emissions 
reduction.

Increasing the percent of renewable capacity in an 
electricity generation portfolio is not the only way to re-
duce carbon emissions. Non-renewable measures such as 
increased energy effi ciency have the potential to reduce 
carbon emissions as much as or more than renewables.

Introduction
Designing an effi cient environmental energy policy is 

an investment optimization problem.1 Investment optimi-
zation here means achieving the most effi cient use of pub-
lic and private resources, as directed through government 
regulation. This article argues that current policies such 
as renewable portfolio standards and feed-in tariffs fail to 
optimize investment in environmental goals because they 
legislate the energy means (renewable generation) and 
not the environmental end (emissions reduction).

The original goal of energy policy was to deliver a 
safe, adequate and reliable supply of electricity at the 
cheapest price possible.2 Unfortunately, regulations pro-
mulgated under this goal failed to take into account the 
environmental impact of generation. Lawmakers then 
passed environmental legislation to mitigate the damage 
by imposing limits on power plant emissions.

As Lincoln Davies notes in Alternative Energy and the 
Energy-Environment Disconnect, the result of this policy 
evolution was two bodies of law with opposing regulato-
ry goals governing the same industry. “Energy law hoped 
to keep electricity costs at a minimum, and environmental 
law inevitably increased them.”3

It has become increasingly apparent that an effective 
environmental energy policy must combine the goals of 
energy law and environmental law.4 The purpose of this 
article is to propose an integrated policy that provides the 
maximum emissions reduction for the minimum extra 
cost.

The fi rst section of this article, Part I, defi nes the 
boundaries of the issue by drawing a clear line between 
reducing carbon emissions and increasing renewable gen-
eration capacity. It then outlines the inability of current 
renewable energy policy to address emissions reduction 
goals in a cost-effi cient manner.

Part II illustrates a new method for quantifying suc-
cess in emissions reduction. This new methodology utiliz-
es the concept of marginal carbon intensity to evaluate the 
environmental impact of new projects, thereby allowing 
us to design regulatory mechanisms that accurately refl ect 
environmental concerns.

Part III proposes a novel mechanism designed to 
solve the energy-environment disconnect in a way that 
optimizes investment. Putting a positive price on carbon 
dioxide (CO2) displaced from the existing power system 
in the form of a “carbon bounty” ensures resource alloca-
tion to projects most effi cient at reducing total greenhouse 

The Argument for a National Carbon Bounty:
Solving the Energy-Environment Disconnect
By Caryn Davies
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Since the goal is to reduce emissions, the question 
when designing an effi cient environmental energy policy 
therefore becomes: how much are we paying for each ton 
of carbon avoided? Approaching the problem in this way 
shows us that current policies aimed at increasing renew-
able generation capacity fail to address carbon emission 
goals in a cost-effective manner.

Renewable energy policies dictate either the amount 
of each renewable technology (a renewable portfolio stan-
dard, or “RPS”) or the price at which it will be secured (a 
feed-in tariff, or “FIT”). This sort of planned market econ-
omy results in ineffi ciencies at each step of the process.

The fi rst step in designing an RPS is to decide which 
renewable technologies to subsidize. Current and pro-
posed measures defi ne narrowly which technologies 
qualify. For example, the Waxman-Markey bill lists solar, 
wind, geothermal, biomass, hydropower, and marine 
hydrokinetic.12 Yet favored technologies change, and 
“regulators have a particularly poor track record in choos-
ing technological winners.”13 In addition, singling out 
existing technologies undermines the goal of encouraging 
innovation and accompanying economic development.

The RPS policymaker must then decide how much of 
each designated technology can be mandated without vi-
olating the statutory requirement of “just and reasonable” 
pricing.14 Some states set targets too low to make much 
of a difference in emissions,15 while others set targets too 
high and risk non-compliance in places where it is pro-
hibitively expensive due to lack of renewable resources.16 
Note that while renewable energy credits can theoretically 
relieve this pressure, a national market in renewable en-
ergy credits means that renewable projects will get built 
where they are cheapest, not necessarily where they will 
avoid the most emissions by displacing the most carbon-
intensive generation.

Likewise, the fi rst step in designing a FIT is selecting 
technologies to subsidize. The second step is to determine 
a price that encourages renewable development without 
overly distorting the market. Unfortunately, lawmakers 
have proven unable to estimate the amount of subsidy 
necessary to reach the desired capacity.

Spain instituted a feed-in tariff in 2007 with the goal 
of increasing solar generation to 400 megawatts by 2010.17 
That goal was surpassed by the end of 2007, and another 
2.5 gigawatts came online in 2008. The offtake price was 
clearly too high, as even ineffi cient, poorly designed 
plants could make a profi t at $0.58 cents per KWh. Even-
tually the government could not afford the entitlement it 
had created and the program had to be modifi ed, leaving 
many investors without the returns they had been prom-
ised.

The inability of current renewable policies to meet 
environmental goals in a cost-effective manner suggests 
that it is time to reconsider prescriptive energy policies 

Nor do all renewable generation projects avoid the 
same quantity of carbon emissions per MWh: as dis-
cussed in Part II of this article, the emissions reduction 
depends on location and time of operation. This means 
that some renewable projects offer more emissions reduc-
tion than others.

Because renewable energy and emissions reduction 
are not the same thing, money spent on renewable tech-
nologies does not necessarily equal money spent on emis-
sions reduction. Practical limitations and cost consider-
ations can make renewables a poor vehicle for investment 
optimization.

To give an example, renewables are limited in their 
potential to meet demand requirements. Intermittency 
prevents technologies such as wind power from being 
used as a baseload generator, while uncertainty in re-
source availability prevents technologies such as solar 
from being used as a peak load generator.6 This means 
that there are times and places where other technologies 
offer greater emissions reduction. Nuclear power, for in-
stance, provides clean energy without the dispatch limita-
tions of renewable power.

In some cases, the cheapest method to accomplish 
emissions reduction is actually a fossil fuel. Natural gas 
burns with half the emissions of coal.7 A new natural gas 
plant does not need a large subsidy to compete with exist-
ing capacity because it offers a reliable power source for a 
relatively low cost. Indeed, natural gas is already starting 
to replace coal in the U.S. market.8,9 If converting two coal 
plants to natural gas is cheaper than replacing one coal 
plant with wind, then the most cost-effective emissions 
reduction would be accomplished with natural gas.10

Advancements in storage technology may eventu-
ally solve the limitations of renewable resources. Until 
that time, however, the optimal use of societal resources 
would be to invest in other technologies that offer cheap-
er emissions reductions. As will be discussed further in 
Part II, these technologies include effi ciency measures and 
transmission upgrades in addition to cleaner generation 
capacity. The novel proposal in Part III will encompass 
measures aimed at supply (renewables), demand (effi -
ciency), and everything in between (transmission) in one 
integrated policy.

B. The Problem With Current Policies
There are many inherent limitations of any policy 

focused on renewable generation, and most of these are 
well documented elsewhere.11 Rather than simply reiter-
ate the limitations of various approaches, this section will 
visit some of the assumptions behind supply-side regula-
tory mechanisms such as renewable portfolio standards 
and feed-in tariffs and demonstrate why they do not 
always result in the most effi cient emissions reduction. It 
then proposes a new paradigm for promulgating energy 
regulations to meet environmental goals.



62 NYSBA  The New York Environmental Lawyer  |  Summer/Fall 2012  |  Vol. 32  |  No. 2        

So how does one go about measuring carbon dis-
placement in a complicated system? The answer lies in 
the concepts of marginal carbon intensity, marginal carbon 
offset, and shadow carbon intensity. These three concepts 
were developed by energy economists at Charles River 
Associates while doing an analysis of the costs and ben-
efi ts involved in transmission upgrades for the Southern 
Power Pool.19 They provide “a vocabulary and arithmetic 
[to] help power industry stakeholders…better understand 
the economics and operational consequences of CO2 emis-
sions within the complexity of the interconnected power 
grid.”20

1. Marginal Carbon Intensity as a Model to Measure 
the Effect of Consumption on Emissions

Each megawatt hour consumed (and, conversely, 
each one conserved) has a different marginal impact on 
the carbon emissions of the whole electrical generation 
system. Marginal carbon intensity (MCI) provides a way to 
measure this impact.

MCI is defi ned as “the decrease in carbon emissions 
in the electrical network in response to an infi nitesimal 
decrease in electricity demand,” measured in tons of CO2 
per megawatt hour (t/MWh).21 It can be expressed math-
ematically by the following equation:

mandating the use of renewable generation. This article 
proposes instead to move forward with a descriptive en-
ergy policy: one that describes the end result we wish to 
achieve (carbon reduction) and allows the market to map 
out the best road to that end, whether via increased use of 
renewables or other emissions-reducing measures.

The following sections of this article fi rst identify 
a new way to quantify steps toward the goal of carbon 
reduction and then propose a regulatory mechanism to 
optimize investment in that goal.

II. A New Way to Quantify Success
As with any regulatory goal, we must have a metric 

to measure steps toward that goal. In this case, the goal 
is emissions reduction. Thus, when planning a clean(er) 
power generation project, the most important question to 
ask is, “How many units of carbon emissions will it help 
avoid?” Similar questions should be asked about trans-
mission upgrades and effi ciency programs. This section 
describes a model to measure the effect of new projects on 
the emissions of the system as a whole.

A. Emissions Avoidance
The concept of evaluating projects by the carbon 

emissions they displace is already approved under the 
Kyoto Protocol. The Clean Development Mechanism 
(CDM) allows signatories to fund clean energy projects 
in developing countries in lieu of paying for emissions 
reduction in their own country.18 CDM thus encourages 
effi cient resource allocation by choosing projects that 
maximize the carbon displaced for the money spent no 
matter where in the globe they are found.

Why does it matter where the clean energy project is 
located? Why might building new renewable generation 
in China displace more carbon than the identical proj-
ect in France? Similarly, why might conserving a MWh 
through increased effi ciency in China avoid more emis-
sions than the identical measure in France?

Avoidance of carbon emissions is temporally and 
spatially dependent because it depends on what type of 
generation is being replaced. Power in China is likely to 
come from a coal plant, whereas in France it is likely to 
come from nuclear plant. In terms of total emission, there 
is a difference between building a wind farm to displace 
the generation capacity of a coal plant versus a nuclear 
plant. Similarly, there is a difference between conserving 
the power that comes from a coal plant versus a nuclear 
plant.

At the same time, local transmission and operational 
constraints mean that, for any given project, it may not 
be possible to displace the source of generation with the 
highest emissions rate in the local power system. Thus, 
in order to determine the effect of new projects on total 
emissions, you must know the characteristics of the elec-
tricity generation, transmission, and distribution system 
as a whole.
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Calculating the marginal carbon intensity is similar 
to calculating locational marginal prices (a concept upon 
which deregulated energy markets are based). As with 
locational marginal prices, MCI is time and geographic 
location dependent due to the constrained transmission 
network.

In the case of marginal pricing, the marginal cost of 
electricity is set by the cost of the marginal generator; in 
the case of marginal carbon, the marginal rate of emis-
sions is determined by the emissions intensity of the 
marginal generator. The marginal generator is the plant 
that will turn its power output up or down in response to 
changes in the load at any given time and place.

Sometimes the MCI of a particular electricity con-
sumer is counter-intuitive. For example, environmental-
ists hailed Yahoo’s new data center in Lockport, NY as a 
green success because it is powered by clean energy from 
nearby Niagara Falls.22

What these environmentalists failed to realize is that 
placing a data center next to a hydro plant is not nec-
essarily any better than placing it next to a coal plant. 
Although the nearest power plant is a renewable source 
with an emissions rate of zero, the MCI in Lockport is not 
necessarily zero.
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Like MCI, the calculation of MCO is temporally and 
spatially dependent because the determination of the 
marginal generator hinges on those parameters. In other 
words, location and time of operation determines how 
effective the new generation capacity will be at displacing 
carbon emissions.

When evaluating a proposed generation project, the 
annual average MCI should be calculated based on its 
location. For example, analysis done as part of the Charles 
River Associates study referenced above shows that the 
round-the-clock annual average MCI in the Midwest is 
approximately twice that of the Northeast due to the fuel 
mix in each area. The marginal unit of power in the Mid-
west is more likely to come from coal plants as compared 
with the Northeast (Figure 1).

The emissions effect of increased load next to a hydro 
plant depends on the marginal generator. The marginal 
generator will be the generator with the lowest locational 
marginal price for that time and location. It is the genera-
tor with excess capacity that can be deployed to meet the 
extra load demand for the least cost.

A hydro plant without the ability to store water—
such as Niagara Falls—will always operate at full ca-
pacity because its fuel costs are zero, and therefore its 
marginal costs are lower than power plants burning fos-
sil fuels.23 Accordingly, because the hydro plant has no 
excess unused capacity, it is not the marginal generator. 
Increasing the load nearby will not increase the electricity 
output of the hydro plant.

The MCI for a location near a hydro plant such as the 
Niagara Power Project is dependent on the next cheapest 
option for generation capacity and its associated emis-
sions rate per megawatt hour produced. If the marginal 
generator in Lockport happens to be a nearby coal plant, 
the MCI for the data center is the emissions rate of the 
coal plant. In other words, Yahoo may as well have built 
its data center across the road from said coal plant: the 
effect on emissions would have been the same.

The fact that the marginal carbon intensity can vary 
depending on time and location means that not all efforts 
to reduce load demand are equally effective at reducing 
emissions. Ideally, effi ciency measures should be prefer-
entially planned for locations with a high annual average 
marginal carbon intensity. In instances where location is 
pre-determined, the timing of power usage can be varied. 
Offering real-time MCI information would allow consum-
ers to plan conservation efforts to coincide with the time 
of day exhibiting the highest MCI. In this way, the same 
amount of money spent on demand reduction could ac-
complish more emissions reduction.

2. Marginal Carbon Offset as a Model to Measure 
the Effect of Generation on Emissions

Just as marginal carbon intensity measures the effect of 
changes on the demand side, marginal carbon offset (MCO, 
or “the offset”) measures the effect of changes on the sup-
ply side. It answers the question, “What is the carbon 
offset provided by incremental renewable generation, or 
more generally, by any generation deployed at a given 
location at any point in time?”24

The MCO of a generator measures the net impact of 
a particular generator’s activities on system-wide carbon 
emissions. It is the difference between the MCI at a gen-
erator’s location and the generator’s CO2 emission rate. 
This equation can be expressed mathematically as follows 
(where αC=marginal carbon offset, MCI=marginal carbon 
intensity, σ=emissions rate of the generator, t=time, and 
k=location):

( ) ( ) ( )C
k k kt MCI t tα σ= −

Figure 1

Accordingly, a wind farm built in Iowa will displace 
twice the carbon emissions as compared to one built in 
New York (Figure 2).

Figure 2
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eligible for the carbon bounty? Such a policy would cre-
ate a national market for clean energy measures across 
all sectors of the electricity industry. In this way, a single 
mechanism can facilitate carbon emissions reduction in 
the most cost-effective manner regardless of the method 
used.

What is a “carbon bounty” exactly? It is the opposite 
of a carbon tax. Instead of taxing the generators that emit 
carbon, it would pay the generators that prevent it from 
being released into the atmosphere. Likewise, it would 
pay the utilities that reduce emissions through the addi-
tion of new transmission capacity. Finally, it would offer 
money to individuals who implement effi ciency and/or 
conservation measures according to their impact on car-
bon emissions.

This article proposes placing a nationwide bounty on 
carbon emissions in the electricity market. The proposed 
carbon bounty is essentially a subsidy for new projects 
that save carbon.

How does a project save carbon? It depends on the 
project.

A project that reduces consumption due to effi ciency 
or conservation measures saves carbon by reducing 
demand on the power system, thereby decreasing total 
emissions. The carbon saved will be measured according 
to the annual average marginal carbon intensity of the 
project’s location: this average marginal carbon intensity 
(expressed in tons per megawatt hour) will simply be 
multiplied by the amount of power the measure is capa-
ble of conserving per year, resulting in a value represent-
ing tons of carbon saved per year. This value would be 
recalculated every year for the life of the project.

In order for a generator to save carbon, it must op-
erate such that the electricity it produces displaces the 
output of other more emission-intensive generators in the 
system, thus lowering the total amount of carbon emis-
sions. The generation technology could be renewable, 
but it does not have to be. The emissions avoided can be 
calculated by multiplying the annual average offset by 
the amount of power the generator is capable of injecting 
into the grid per year, minus any carbon emitted by the 
generator in question.

Similarly, an upgrade to an existing transmission sys-
tem will be deemed to have saved the emissions it avoids 
in relieving congestion as measured by the average shad-
ow carbon intensity of the transmission constraint.

B. The Design of a Carbon Bounty
When evaluating a climate change policy, the three 

most important aspects are effi ciency, equity, and ease 
of implementation.27 The policy must also offer breadth, 
fl exibility, and continuity in order to be effective.28 Let us 
consider how the proposed carbon bounty meets the test 
of effi ciency, equity, and ease of implementation while 
also providing breadth, fl exibility, and continuity.

This means that a dollar of subsidy given to a wind 
generator in the Midwest would buy twice the carbon re-
duction as compared to a dollar given to a wind generator 
in the Northeast. By using this data in decision-making, 
the same amount of money spent on clean generation 
could result in greater emissions reductions.

3. Shadow Carbon Intensity as a Model to Measure 
the Effect of Transmission on Emissions

Transmission constraints impact the carbon emissions 
of the system as a whole. They are part of what deter-
mines marginal carbon intensities because the MCI at a 
given time and location must account for the re-dispatch 
needed to accommodate the load change in a congested 
power system. In other words, all other things being 
equal, the constraints of the transmission system deter-
mine which generator is on the margin.

When planning transmission upgrades it would be 
useful to ask which constraints have the greatest impact 
on the emissions of the system as a whole. The concept of 
shadow carbon intensity (SCI) can answer this question.

Shadow carbon intensity is defi ned as the reduction 
in CO2 emissions in response to an infi nitesimal increase 
in the capacity of the constraining transmission line, mea-
sured in tons per megawatt hour.25 It is related to MCI in 
the same way shadow prices are related to locational mar-
ginal prices, and can be calculated using the same funda-
mental equation. Upgrades to transmission lines with the 
greatest shadow carbon intensity will provide the great-
est emissions reduction—a consideration that should be 
taken into account in the planning and approval process.

The fact that not all effi ciency, generation, and trans-
mission projects are created equal when it comes to 
emissions reduction illustrates the need for an integrated 
environmental energy policy. The next section will pro-
pose a regulatory mechanism incorporating the concepts 
of marginal carbon intensity, marginal carbon offset, and 
shadow carbon intensity to maximize investment in emis-
sions reduction.

III. A Novel Policy Proposal
An effi cient environmental energy policy designed to 

combat climate change should incorporate the concept of 
marginal carbon intensity in order to achieve maximum 
emissions reduction. A recent paper published by Charles 
River Associates demonstrates how a RPS incorporating 
marginal carbon intensity information will avoid more 
emissions than does the current RPS regime.26 Yet there 
is a more direct and also more comprehensive way to ap-
proach the problem.

A. The Carbon Bounty as a New Emissions 
Reduction Strategy

Why not pay developers directly for the emissions 
they avoid by placing a bounty on carbon? And why not 
make transmission upgrades and effi ciency measures also 
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lowing them to also calculate marginal carbon intensities, 
marginal carbon offsets, and shadow carbon intensities. 
All one need know is the rate of emissions for each gen-
erator in the system.32

4. Breadth
An integrated environmental energy policy is most 

effective when it is national in scope.33 Accordingly, fed-
eral jurisdiction over the carbon bounty policy proposed 
in this article is appropriate for practical reasons. Federal 
jurisdiction is also appropriate for legal reasons.

It is already well-established that power plant emis-
sions are eligible for federal regulation under the Clean 
Air Act. In addition, a subsidy to emissions avoiders 
would be a legitimate exercise of the taxing and spending 
powers afforded Congress. Accordingly, federal jurisdic-
tion over a national carbon bounty program should not 
run afoul of the Constitution.34

Even though a carbon bounty would be a national 
mechanism, it does not have to preempt state regulations. 
A carbon bounty can coexist with a portfolio standard: 
it merely makes the cost of complying with the standard 
cheaper because the subsidy helps renewables to compete 
in the market.

5. Flexibility
An environmental energy policy must have fl exibility 

in order to ensure an effective use of money over time. 
A payout apportioned using emissions reduction criteria 
rather than technological criteria does not favor any one 
method over another, and thus it has the ability to adapt to 
changing technology. To borrow a concept from tort law, it 
identifi es and rewards the cheapest carbon avoider.35

One important source of fl exibility within the policy 
itself is the price per ton of emissions saved. As Spain 
found out with its solar feed-in tariff, creating entitle-
ments can have disastrous consequences for the program 
budget.36 Just as Spain implemented a quarterly adjust-
ment to the rate, so too must a carbon bounty allow for 
yearly adjustment of the price (perhaps through the 
reverse auction method mentioned above). The price 
change will only affect new projects, however, since con-
tinuity is also important to encourage investment (dis-
cussed further below).

Another source of fl exibility lies within the calcula-
tion of the marginal carbon intensity and related concepts. 
As the system parameters change, so will the reductions 
offered by each actor in the system. By using annual aver-
ages to determine payouts, a carbon bounty continues to 
reward only the projects that continue to make a differ-
ence in emissions.

For example, if the dominant fuel in a particular area 
shifts from coal to renewables due to a new long-distance 
transmission line, a natural gas plant that previously re-
ceived payments for displacing the load on a coal plant 
may no longer be eligible because its marginal carbon 

1. Effi ciency
The fact that a particular project costing a specifi ed 

amount will be better at reducing carbon emissions if you 
place it in one area of the country versus another clearly 
exposes the ineffi ciencies of current renewable policies 
that subsidize renewable generation no matter where it is 
built. In contrast, a pay scale directly correlated to prog-
ress towards the goal optimizes investment by defi nition. 
Accordingly, when it comes to emissions reduction, a 
carbon bounty is more effi cient than renewable policies in 
place today.

How much would the carbon bounty payout be? It 
has been suggested previously that a price of $12 per met-
ric ton of CO2 would be appropriate for a carbon tax. 29 
This is an approximation of the price needed to meet a 
reasonable target for emissions reduction. Given, how-
ever, that a carbon bounty optimizes investment in emis-
sions reduction, one would expect the price to be lower.

One way to determine the price would be to hold a 
yearly reverse auction for carbon. First lawmakers set 
the reduction goal, and then the auction price drops until 
enough bidders (in this case, prospective project develop-
ers) drop out that the target emissions reduction is accom-
plished in the most cost effective manner.

2. Equity
Where would the money to pay for a subsidy going 

to carbon avoiders come from? Taking it out of the gen-
eral tax revenue would be the most equitable because it 
would amount to a progressive rather than a regressive 
tax. A progressive tax is one that increases with income. 
In contrast, a regressive tax falls disproportionately on the 
people least able to bear the cost.

Policies that increase the price of power, such as a 
carbon tax or an RPS, amount to a regressive tax because 
the burden, when measured as a proportion of income, 
falls disproportionately on the poorest individuals. For 
example, a $15 per ton carbon tax would amount to 3.74% 
of income for the bottom income decile, but only 0.81% 
for the top.30

In contrast, a carbon bounty would actually decrease 
the price of power in some places. If the project in ques-
tion does not change the generator on the margin, it will 
not change price. If the re-dispatch required to accommo-
date the new project changes the generator on the margin 
to a cheaper source (as it would in most cases), it would 
reduce prices.31 A carbon bounty funded by general taxa-
tion revenue is thus effectively a progressive subsidy to 
the clean energy industry.

3. Ease of Implementation
A national carbon bounty would be relatively easy 

to implement. In deregulated markets the Independent 
System Operators (ISOs) already calculate locational mar-
ginal price when managing the spot market; it would be 
simple to add code to the marginal price algorithms al-
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Conclusion
The carbon bounty proposed by this article will op-

timize money spent in emissions reduction by helping 
renewable energy generators be more competitive in the 
electricity market while at the same time encouraging in-
vestment in other emissions-reducing technologies.

A carbon bounty is effective in encouraging renew-
ables because, similar to existing policies, it lowers the 
hurdle to compete with the installed base.39 As long as 
each generator knows its MCO and the carbon bounty 
price, the generator will factor this information into its 
variable operating costs. These costs will then be used to 
determine the optimal dispatch order according to partic-
ular rules of the market in which the generator operates. 
With a carbon bounty the generation projects that dis-
place carbon will be cheaper than they would otherwise 
be, allowing them to move up in the dispatch order and 
compete with cheap, carbon intensive generation.

The advantage of a carbon bounty over current policy 
is that it levels the playing fi eld for carbon avoidance by 
not favoring certain technologies over others. Transmis-
sion upgrades and effi ciency measures will also be eli-
gible for payouts, as will non-renewable clean(er) genera-
tion projects. It doesn’t matter whether the new project is 
renewable generation, transmission upgrades, effi ciency 
measures, or some other technology: if it’s the best at re-
ducing emissions, it gets the most money.

A carbon bounty also encourages research and devel-
opment in all areas. Research would be funded by private 
parties as they compete to build the most effi cient carbon-
reducing projects, whether using renewable technology or 
otherwise.

This proposal is similar to a carbon tax in its scope 
and effect on emissions in the electricity market, yet is 
likely to be more palatable politically because it will be 
supported by a wider audience, including politically 
powerful actors such as the natural gas industry.

Most importantly, the carbon bounty proposed in this 
article allows maximum carbon reduction per dollar. As 
part of an integrated clean energy plan, it will facilitate 
many of the changes needed to fi ght climate change.
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comments, the Agencies either failed to 
address the underlying issue or incorrect-
ly stated that the Monroe Connector was 
not factored into the “no build” baseline.3

Despite the existence of internal agency email ac-
knowledging the error, NCDOT and FHA issued a fi nal 
Record of Decision specifi cally stating that the no-build 
scenario did not include data based on the completed proj-
ect.

Upon approval of the project, the North Carolina 
Wildlife Federation, Clean Air Carolina, and Yadkin 
Riverkeeper fi led suit to enjoin construction, contending 
that the agencies’ review had violated NEPA. Deferring 
to the expertise of the agencies, the U.S. District Court 
for the Eastern District of North Carolina granted sum-
mary judgment to NCDOT and FHA. The Fourth Circuit, 
however, found that the District Court’s deference was 
unwarranted, and held that NCDOT and FHA had failed 
to take the requisite “hard look” at the environmental 
consequences of the Monroe Connector.4 

The NCWF decision highlights an important distinc-
tion in judicial review of agency action under NEPA. Gen-
erally, “[g]iven the role of the EIS and the narrow scope of 
permissible judicial review, the court may not rule an EIS 
inadequate if the agency has made an adequate compila-
tion of relevant information, has analyzed it reasonably, 
has not ignored pertinent data, and has made disclosures 
to the public.”5 Lead agencies implementing NEPA are, 
therefore, afforded broad latitude in reviewing the poten-
tial environmental impacts of proposed projects and com-
ing to a determination as to their signifi cance.

Despite this broad latitude, however, agencies’ deter-
minations will not be upheld “when they fail to disclose 
that their analysis contains incomplete information.”6 
An EIS is intended to provide a basis for informed public 
participation and comment in the environmental review 
process, and that purpose cannot be fulfi lled when rele-
vant information is withheld or not made available by the 
agency.7 This purpose is entitled to weight without regard 
to the merits of the agency’s ultimate determination.

The failure to disclose the baseline error doomed the 
agencies’ analysis in NCWF. As noted by the Fourth Cir-

In North Carolina Wildlife Federation v. North Carolina 
Department of Transportation, 677 F.3d 596 (4th Cir. 2012) 
(“NCWF”), the Fourth Circuit Court of Appeals recently 
reaffi rmed the applicability of this adage in the area of 
agency decision-making under the National Environ-
mental Policy Act (“NEPA”). In its May 2012 decision, 
the Fourth Circuit held that the North Carolina Depart-
ment of Transportation (“NCDOT”) and the Federal 
Highway Administration (“FHA”) violated NEPA where 
they “failed to disclose critical assumptions underlying 
their decision to build [a new twenty-mile toll road] and 
instead provided the public with incorrect information” 
regarding the baseline assumptions for the project.1 Many 
environmental lawyers will hear echoes of the Second 
Circuit’s landmark Westway decision in the NCWF Court’s 
reasoning.2

The facts in NCWF can be briefl y summarized as 
follows: after a three-year review, NCDOT and FHA ap-
proved construction of the “Monroe Connector Bypass”—
a new 20-mile toll road linking North Carolina’s Mecklen-
burg and Union Counties. As required by NEPA, NCDOT 
and FHA evaluated three potential alternative scenarios, 
including the “no-build” or “no-action” alternative 
(which is intended to evaluate the environmental impacts 
likely to occur if the proposed action did not occur). What 
the agencies did, however, was evaluate a “no-build” al-
ternative that, perplexingly enough, relied on data that as-
sumed the existence of the Monroe Connector Bypass, the very 
action which was the subject of their environmental review.

It may seem incredible that an agency would include 
the project under consideration in the baseline “no-build” 
scenario, against which the signifi cance of environmental 
impacts of the project are evaluated. It may seem even 
more incredible that an agency would fail to correct the 
record after such a fundamental fl aw was pointed out by 
sister agencies, including the U.S. Fish and Wildlife Ser-
vice, as well as citizen groups and other interested parties. 
However, that is exactly what occurred in NCWF:

Throughout the NEPA process, public 
commentators repeatedly asked the 
Agencies whether the “no build” baseline 
in fact assumed construction of the Mon-
roe Connector. In responding to these 

Echoes of Westway—Agency NEPA Decision Annulled for 
Errors in Baseline Assumptions
North Carolina Wildlife Federation v. North Carolina Department of 
Transportation, 677 F.3d 596 (4th Cir. 2012)
By John D. Hoggan, Jr. and David G. Carpenter 

“You are entitled to your opinion. But you are not entitled to your own facts.”

—Senator Daniel Patrick Moynihan
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Service all expressed concern about the adequacy of the 
lead agency’s characterization of the facts underpinning 
the no-build baseline scenario. As stated by the Second 
Circuit: a “court may properly be skeptical as to whether 
an EIS’s conclusions have a substantial basis in fact if the 
responsible agency has apparently ignored the confl icting views 
of other agencies having pertinent expertise.”14 In light of 
the substantial body of case law affi rming the continued 
vitality of the Second Circuit’s admonition in Westway, 
lead agencies conducting reviews under NEPA should 
heed the concerns of their sister agencies and correct any 
errors—especially those in the no-build baseline scenar-
io—that come to their attention during the administrative 
review process.

Endnotes
1. Id. at 598.

2. See, Sierra Club v. U.S. Army Corps of Engineers, 701 F.2d 1011 (2d 
Cir. 1983).

3. N.C. Wildlife Fed’n, 677 F.3d at 600.

4. Id., 677 F.3d at 604.

5. See Sierra Club, 701 F.2d at 1029.

6. N.C. Wildlife Fed’n, 677 F.3d at 603.

7. Id. at 604.

8. Id. at 602-603.

9. Id. at 603.

10. N.C. Wildlife Fed’n, 677 F.3d at 603.

11. Sierra Club, 701 F.2d at 1030.

12. Id.

13. Id.

14. Id. (emphasis added).
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cuit’s decision, NCDOT and FHA conceded at trial that: 
(1) the data upon which they relied did, in fact, assume the 
existence of the Monroe Connector; (2) this fact came to 
their attention during the administrative process; and (3) 
they “publicly (and erroneously) denied this fact through-
out the administrative process.”8 Despite admitting these 
signifi cant failures, NCDOT and FHA argued to the Court 
that “because they ‘conducted a thorough analysis of the 
environmental impacts’ of the Monroe Connector and 
‘accepted comments from the public,’ [the Court] should 
defer to their expertise.”9 The Fourth Circuit declined to 
sanction the agencies’ actions, fi nding particular signifi -
cance in the fact that the agencies had miscalculated the 
“critical” no-build baseline.10 

The Fourth Circuit’s decision hearkened back to the 
Second Circuit’s seminal 1983 Westway decision, in which 
the relevant agencies concluded that a portion of the 
Hudson River which would be affected by a proposed 
highway project was “biologically impoverished” and a 
“biological wasteland,” when it was, in fact, an important 
winter habitat for juvenile striped bass.11 In the Westway 
decision, the Second Circuit set forth its formulation of 
instructions for a trial judge reviewing a NEPA decision 
as follows: “If the district judge fi nds that the agency did 
not make a reasonably adequate compilation of relevant 
information and that the EIS sets forth statements that are 
materially false or inaccurate, he may properly fi nd that 
the EIS does not satisfy the requirements of NEPA, in that 
it cannot provide the basis for an informed evaluation or 
a reasoned decision.”12 Thus, “materially false or inaccu-
rate” statements are non-starters in a NEPA review.13 

In both NCWF and Westway, throughout the EIS 
process, environmental groups and sister agencies had 
repeatedly questioned the basis for the lead agencies’ fac-
tual assertions contained in the EIS. In both cases, those 
questions were either ignored, or addressed with reitera-
tions of the incorrect information that was being chal-
lenged. Most importantly, in both cases, the agencies had 
actual knowledge that their baseline assumptions contained 
incorrect information, but they neither acknowledged nor 
disclosed this in their environmental impact statements, 
and continued to publicly affi rm the accuracy of their 
baseline data.

The practical lesson to be learned from both decisions 
is that lead agencies are well advised to give careful con-
sideration to the concerns of sister agencies, particularly 
where such concerns are addressed to the accuracy of 
the lead agency’s data or assumptions. This of course oc-
curred in both NCWF and Westway—in NCWF the U.S. 
Fish and Wildlife Service questioned the EIS’ factual 
basis for the no-build baseline scenario, and in Westway, 
the U.S. Environmental Protection Agency, the U.S. Fish 
and Wildlife Service and the National Marine Fisheries 
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Defendants additionally argued that by amending 
their complaint, plaintiffs were clearly trying to manipu-
late the forum.13 The court did not fi nd an intent to ma-
nipulate, however, because while the amended complaint 
did withdraw its negligence per se claim based in federal 
law, it still made ample mention of state and federal 
violations.14 Nevertheless, the court recognized that the 
amended complaint merely expanded in more detail the 
state regulations Tonawanda Coke Corp. allegedly vio-
lated.15 Additionally, if a federal issue is the basis of one 
of many theories supporting a claim, it is not suffi cient to 
substantiate federal jurisdiction.16

Lastly, the court noted that it may remand a case back 
to state court in the interest of economy, fairness, and 
convenience.17 The District Court had already remanded 
at least fi fteen other similar cases to state court on subject-
matter jurisdiction grounds and was compelled to re-
mand this case as well.18

Conclusion
The court granted plaintiffs’ motion to remand the 

case back to state court for lack of subject-matter jurisdic-
tion because there was no substantial question of federal 
law on the face of plaintiffs’ complaint.19

Steven Fingerhut
Albany Law School ‘13

Endnotes
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*   *   *

Recent Decisions

 Abbott v. Tonawanda Coke Corp., 11-CV-
549S, 2012 WL 42414 (W.D.N.Y. Jan. 9, 2012)

Facts
 An action initiated in state court may be removed to 

federal court if that court had original jurisdiction.1 Such 
a case can be heard in federal court if it is a civil action 
“arising under the Constitution, laws or treaties of the 
United States.”2 A civil case can be heard in federal court 
if federal law creates the cause of action on the face of the 
plaintiff’s well-pleaded complaint.3 A plaintiff’s mere al-
legations that his or her adversaries have violated federal 
law do not constitute a substantial federal question if the 
allegations are unfounded.4 The party removing the case 
to federal court has the burden to show the case satisfi es 
these requirements.5

Procedural History
On June 6, 2011, plaintiffs initiated an action against 

Tonawanda Coke Corporation (a coke foundry distilla-
tion facility in Erie County, New York) and the Corpora-
tion’s CEO, James Donald Crane, seeking damages for 
their exposure to toxic chemicals.6 Defendants moved to 
have the case removed to federal court, asserting that the 
complaint raised issues of federal law.7 They also made 
a motion to dismiss.8 Plaintiffs then fi led an amended 
complaint which differed from the original only slightly 
and subsequently moved to remand back to state court.9 
Notably, the amended complaint made no mention of the 
Clean Air Act, Clean Water Act, or Resource Conservation 
and Recovery Act in its negligence per se cause of action 
and instead alleged continued violations of New York 
State regulations.10

Issue
Whether or not plaintiffs’ complaint raised a substan-

tial question of federal law and belonged in federal court.

Rationale
The determination whether or not to remand a case 

from federal court back to state court is based on the 
complaint as it was written when the notice of removal 
was fi led.11 While defendants contended that many of the 
claims are rooted in federal statutes, namely the Clean 
Water Act, the Clean Air Act and the Resource Conserva-
tion and Recovery Act, the court noted that mere mention 
of federal statutes which are typically standards on which 
state law duties are imposed do not necessarily constitute 
substantial federal questions.12

Recent Decisions and Legislation in Environmental Law
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2. Whether or not EPA was substantially justifi ed in 
failing to veto the issuance of the Corps’ permit for 
the construction of the Reservoir Project.

3. Whether or not EPA’s litigation position regarding 
the court’s jurisdiction was substantially justifi ed.

Rationale
The approved permit for the construction of the Res-

ervoir Project necessitated adding dredge and fi ll material 
into waters of Newport News, Virginia.12 Under section 
404 of the Clean Water Act, the Corps can issue such a 
permit only if it has been deemed to have the least effect 
on the environment after carefully considering other al-
ternatives.13 Judge Facciola appropriately ruled that the 
Corps failure to study other practicable alternatives was 
not substantially justifi ed.14

Section 404(c) of the Clean Water Act charges EPA 
with vetoing any permit which will “have an unaccept-
able adverse effect on [the aquatic environment].”15 EPA 
approved the Corps’ permit for the construction of the 
Reservoir Project without a comment period, claiming 
notice and comment proceedings would poorly allocate 
resources and likely not add any new information to the 
project.16 The District Court agreed with Judge Facciola’s 
determination that EPA was not substantially justifi ed in 
disregarding its statutory obligations.17

The federal defendants made several arguments as-
serting that under the Administrative Procedure Act 
(“APA”), the court had no jurisdiction to review the EPA’s 
failure to veto the permit.18 While plaintiffs maintained 
that EPA was not substantially justifi ed in its numerous 
jurisdiction-based arguments, defendants asserted that a 
jurisdiction-based question is important to any case that 
comes before a federal judge.19 The District Court dis-
agreed with Judge Facciola’s determination that EPA was 
not substantially justifi ed in its jurisdiction-based argu-
ment at the litigation stage.20 While EPA’s statutory obli-
gation defeated the APA agency-discretion argument that 
was raised, it did not lack substantial justifi cation.21 The 
issue here is not which party had the better argument but 
whether the argument was based in fact and law.22 The 
Court ruled that while EPA’s reasoning was fl awed, it was 
at least substantially justifi ed.23

Conclusion
The District Court affi rmed Magistrate Judge Fac-

ciola’s ruling that the Corps was not substantially justi-
fi ed in issuing the permit for construction of the Reservoir 
Project and that EPA was not substantially justifi ed in fail-
ing to veto the permit.24 It disagreed with Judge Facciola’s 
determination that EPA’s jurisdiction-based argument at 
the litigation stage lacked substantial justifi cation.25

Steven Fingerhut
Albany Law School ‘13

Alliance to Save the Mattaponi v. U.S. Army 
Corps of Engineers, CIV.A. 06-01268 HHK, 
2011 WL 4037678 (D.D.C. Sept. 13, 2011)

Facts
The Equal Access to Justice Act (EAJA) allows a party 

prevailing against the United States in a civil suit to re-
cover reasonable attorneys’ fees and costs so long as the 
position of the government is not substantially justifi ed.1 
The party seeking attorneys’ fees must be the prevailing 
party.2 The position of the government is deemed sub-
stantially justifi ed “on the basis of the record (including 
the record with respect to the action or failure to act by 
the agency upon which the civil action is based) which is 
made in the civil action for which fees and other expenses 
are sought.”3

The position of the government is substantially justifi -
able if its action and legal argument had a “‘reasonable 
basis both in law and in fact.’”4 This standard requires 
more than a mere showing that the action was not frivo-
lous but less than a showing that there was a substantial 
chance of the government prevailing in its litigation.5 A 
party is not entitled to attorneys’ fees merely because the 
government was “found to have acted arbitrarily and ca-
priciously in the underlying action.”6

Procedural History
In 2009, environmental groups (The Chesapeake Bay 

Foundation, the Sierra Club and the Plaintiffs Alliance 
to Save the Mattaponi), along with Carl T. Lone Eagle 
Custalow, chief of the Mattaponi Tribe, initiated an ac-
tion against the United States Army Corps of Engineers 
(“Corps”) and the United States Environmental Protection 
Agency (“EPA”) challenging a permit that approved the 
construction of the King William Reservoir (“Reservoir 
Project”) in Newport News, Virginia.7 The parties made 
cross motions for summary judgment in federal district 
court.8 On March 31, 2009 the court found that the Corps 
acted arbitrarily and capriciously in its issuance of the 
permit for the Reservoir Project and that the EPA acted ar-
bitrarily and capriciously in not vetoing the permit.9 The 
plaintiffs’ subsequent motion for attorneys’ fees was de-
cided by Magistrate Judge Facciola.10 He ruled that plain-
tiffs were entitled to fees and costs from the government, 
but instead of ordering an amount to be paid he directed 
his decision back to federal district court to determine if it 
was a proper ruling.11

Issues
1. Whether or not the Corps was substantially justi-

fi ed in its issuance of a permit to construct the 
Reservoir Project.
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that Rider could establish injury in fact.4 Rider and the 
ASPCA fi led a new complaint against Feld, and included 
API in a supplemental complaint. After a six-week bench 
trial, the district court determined that Rider had no 
standing because he lacked credibility and failed to prove 
his allegations. Additionally, the district court determined 
that API had neither informational nor Havens standing. 
As a result, the district court entered judgment for Feld.

Issues
1. Whether the district court applied the proper legal 

standard to determine whether Rider had Article 
III standing; and

2. Whether the district court properly rejected API’s 
two theories of standing, informational and 
Havens? 

Rationale
Tom Rider

Rider argued that under Animal Legal Defense Fund, 
Inc. v. Glickman,5 his employment at the circus and in-
teraction with the elephants was suffi cient to establish 
a personal attachment to the elephants.6 Establishing a 
personal attachment to the elephants “could form the 
predicate for an aesthetic injury.”7 Rider claimed that the 
district court required him to prove an “obsession” and 
not an attachment with the elephants.

The appellate court disagreed. The appellate court 
reviews the factual fi ndings of the district court for clear 
error. To determine clear error, the appellate court must 
fi nd that a “mistake has been committed.”8 The district 
court reviewed the factual record as a whole, and in light 
of the inconsistencies in Rider’s testimony and his actions 
after 2000, which included using a bullhook on elephants 
in Europe, found that Rider “failed to credibly prove an 
emotional attachment to any particular elephant.”9 The 
appellate court found no error in the district court’s appli-
cation of the legal standard.10

API’s Informational Standing
A plaintiff “suffers an ‘injury in fact’ when the plain-

tiff fails to obtain information which must be publicly 
disclosed pursuant to a statute.”11 In this instance, the 
API argued that §10(c) of the ESA gives it informational 
standing to bring a suit.12 Section 10(c) requires informa-
tion provided in the permit application to be made avail-
able to the public.13 However, the court pointed out that 
API brought its claims against Feld under § 9 of the ESA, 
which did not give API a right to any information. Section 
9 is the prohibition of a “taking,” whereas § 10 is merely 
“secondary to this prohibition.”14

The court distinguished the ESA from the statutes 
involved in FEC v. Atkins15 and Judicial Watch, Inc. v. U.S. 
Department o Commerce,16 two cases in which information-

Endnotes
1. Alliance to Save the Mattaponi v. U.S. Army Corps of Engineers, CIV.A. 

06-01268 HHK, 2011 WL 4037678, 1 (D.D.C. Sept. 13, 2011). 

2. 28 U.S.C. § 2412(a)(1).

3. 28 U.S.C. § 2412(d)(1)(B).
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*   *   *

Am. Soc’y for the Prevention of Cruelty to 
Animals, et al. v. Feld Entm’t, Inc., 659 F.3d 13 
(D.C. Cir. 2011)

Facts
Appellants are the Animal Protection Institute (API) 

and a former Ringling Brothers barn helper, Tom Rider. 
The Ringling Brothers perform with endangered Asian 
elephants owned by appellees Feld Entertainment, Inc.. 
Rider claims to have witnessed mistreatment of the el-
ephants during his employment from 1997 to 1999, spe-
cifi cally, the practice of using bullhooks and chains on the 
elephants. Appellants claim that Feld is in violation of § 
9 of the Endangered Species Act (ESA), which makes it 
unlawful to “take” any endangered species in the United 
States.1 The plaintiffs allege that the use of bullhooks and 
chains “harm[s],” “wound[s],” and “harass[es]” the el-
ephants, and therefore constitutes a taking under the Act.2

Procedural History
In 2000, the district court dismissed the plaintiffs’ 

complaint that the use of bullhooks and chains violated 
the ESA, fi nding that Rider and the other pla intiffs lacked 
standing.3 In 2003, the appellate court reversed, fi nding 
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4. Am. Soc’y for Prevention of Cruelty to Animals v. Ringling Bros. & 
Barnum & Bailey Circus, 317 F.3d 334, 354 U.S. App. D.C. 432 (D.C. 
Cir. 2003).

5. 154 F.3d 426, 332 U.S. App. D.C. 104 (D.C. Cir. 1998) (en banc).

6. Am. Soc’y for Prevention of Cruelty to Animals, et al. v. Feld 
Entertainment, Inc., 659 F.3d 13, 21 (D.C. Cir. 2011).

7. Id. (quoting ASPCA, 317 F.3d at 337).

8. Id. (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S. 
Ct. 525, 92 L. Ed. 746 (1948).

9. Id.

10. Id.

11. Id. at 22 (quoting FEC v. Atkins, 524 U.S. 11, 21, 118 S. Ct. 1777, 141 
L. Ed. 2d 10 (1998)).

12. 16 U.S.C. § 1539(c).

13. Id. (“The Secretary shall publish notice in the Federal Register of 
each application for an exemption or permit which is made under 
this section… Information received by the Secretary as a part 
of any application shall be available to the public as a matter of 
public record at every stage of the proceeding.”).

14. Feld, 659 F.3d at 24.

15. FEC v. Atkins, 524 U.S. 11 (1998).

16. Judicial Watch, Inc. v. U.S. Department o Commerce, 583 F.3d 871 
(D.C. Cir. 2009).

17. Atkins, 524 U.S. at 21.

18. Feld, 659 F.3d at 24 (quoting Atkins, 524 U.S. at 14).

19. Feld, 659 F.3d at 24 (quoting Public Citizen v. U.S. Dep’t of Justice, 
491 U.S. 440, 446 (1989)).

20. Feld, 659 F.3d at 24 (citing 16 U.S.C. § 1531(b).

21. Feld, 659 F.3d at 25 (quoting Havens Realty Corp. v. Coleman, 455 
U.S. 363, 379 (1982)).

22. Id. (quoting Sierra Club v. Morton, 405 U.S. 727, 739 (1972)).

23. Id. at 26.

24. Id.

25. Id. at 27.

26. Id. at 27, 28.

27. Id. at 27.

*   *   *

Association for a Better Long Island, 
Inc. v. New York State Department of 
Environmental Conservation, 935 N.Y.S.2d 
488 (Sup. Ct., Albany Co. 2011)

Plaintiffs included an economic development as-
sociation; a land-owning limited liability company and 
its managing partner; the Town of Riverhead; and the 
Town’s community development agency.1 The plaintiffs 
challenged amendments made by the New York State 
Department of Environmental Conservation (DEC) to 
regulations regarding the incidental taking of endangered 
or threatened species.2

In 2010, the DEC adopted amendments to its rules 
on endangered or threatened species, creating a new per-
mitting process for land use changes which could have 
potential negative impacts on endangered or threatened 
species.3 Such land use impacts are called an “incidental 

al standing was extended to the plaintiffs. In Atkins, the 
Supreme Court held that the plaintiffs were unable to ob-
tain information that the Federal Election Campaign Act 
(FECA) requires be made public.17 The purpose of FECA 
is to “remedy any actual or perceived corruption of the 
political process” through its disclosure requirements.18 
Similarly, in Judicial Watch, the plaintiffs alleged that the 
Department of Commerce violated the disclosure require-
ments of the Federal Advisory Committee Act, the pur-
pose of which is to “ensure…that Congress and the public 
remain apprised of [advisory committees’] existence, 
activities, and cost.”19 In contrast, the primary purpose of 
the ESA is not disclosure, but the conservation of endan-
gered and threatened species.20 Therefore, the court found 
that the statute did not give API informational standing 
to bring this claim.

API’s Havens standing
If an organization can demonstrate that the defen-

dant’s actions cause a “concrete and demonstrable injury 
to the organization’s activities” then it may assert stand-
ing.21 This requires more than just a “mere interest in a 
problem.”22 API claimed that the use of bullhooks and 
chains created a public impression that such practices are 
permissible, and that the organization must counteract 
this impression with advocacy and education.23 Feld ar-
gued that injury to advocacy is insuffi cient to establish 
injury-in-fact.24 However, the court did not resolve this 
issue because API’s “claim to Havens standing falters on 
causation grounds.”25

API had the burden of proving that “Feld’s use of 
bullhooks and chains fosters a public impression that 
these practices are harmless”; however, the only evidence 
in support of this claim came from Rider’s testimony 
which “suggest that the public may in fact have little 
awareness of these two techniques.”26 This evidence did 
not suffi ciently demonstrate a causal link between Feld’s 
treatment of elephants and the public’s impression of the 
use of bullhooks and chains. Therefore, API did not carry 
its burden of proving the causation element necessary to 
establish standing.27

Conclusion
The Appellate Court affi rmed the district court’s rul-

ing that the appellants lacked Article III standing to bring 
their claim.

Rachel Berardinelli
St. John’s University School of Law ’12
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threatened or endangered species would be subject to 
the same rules.17 Thus, the individual plaintiffs could not 
demonstrate they had suffered any concrete, palpable in-
jury different from that of the general public.18 The court 
held that none of the individual petitioners had standing 
to bring a claim.

Nor did the Association for a Better Long Island fare 
any better in the standing analysis. The court ruled that 
the Association failed to meet the three-part test for asso-
ciational standing laid out in Society of Plastics Indus. Inc. 
v. County of Suffolk, 77 N.Y.2d 761, 775 (1991).19 Neither 
the Association nor any of its members had successfully 
proven any concrete, specifi c injury, suffering the same 
standing problems as the other individual petitioners in 
this case; therefore, the Association did not have standing 
to sue either.20

Plaintiffs tried to make a fi nal claim under the State 
Finance Law § 123 (b) as citizen taxpayers, but the court 
dismissed this claim as well.21 The court held that a citi-
zen taxpayer claim must have a suffi cient nexus to fi scal 
activities of the state and that petitioners’ claim was clear-
ly to challenge the DEC’s authority to adopt the regula-
tions, not the loosely connected state fi nancial outcomes 
of the permitting program.22 

Accordingl y, the Supreme Court, Albany County, dis-
missed the complaint.

Laura Bomyea
Albany Law School ‘13
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taking” of the species and, under the new rules, DEC will 
not issue a permit for an incidental taking unless the ap-
plicant can ensure mitigation measures will be taken to 
protect the impacted species and will result in a “net con-
servation benefi t” to the species overall.4

Plaintiffs claim that the DEC had failed to obtain 
the approval of the State Environmental Board before 
passing the new rules; that the DEC had failed to hold a 
public hearing on the amendments; that the adoption of 
the changes exceeded the scope of DEC’s authority; that 
DEC’s passage of the rules was done in violation of the 
State Administrative Procedures Act (SAPA) and the State 
Environmental Quality Review Act (SEQRA); that the 
DEC’s new rules improperly delegated a governmental 
function—in this case the regulation of threatened and 
endangered species—to individual property owners; and 
that the new rules violate plaintiffs’ substantive due pro-
cess rights.5

DEC countered with a motion to dismiss the petitions 
on the basis of standing and ripeness, arguing that plain-
tiffs had not yet suffered any actual, concrete, justiciable 
injury because they had not applied for an incidental 
takings permit or requested a determination from the 
DEC as to whether a permit would be required for any 
proposed activity.6 Further, DEC argued that, depending 
on the outcome of either a permit application or a request 
for determination, it was possible no regulation of any of 
the plaintiffs would be necessary.7 Even if regulation was 
necessary, it was purely speculative without a specifi c 
instance on which to base a complaint.8 For those reasons, 
DEC argued plaintiffs’ claim was unripe and premature.9

The New York State Supreme Court, Albany County, 
sided with the DEC in holding that the issues were not 
ripe.10 Only three of the claimants were landowners and 
none had current plans to engage in any activity which 
would have triggered the DEC regulations.11 While the 
Town of Riverton had plans to subdivide and develop 
property at some point in the future, the town had not yet 
identifi ed what type of land use was planned, making it 
impossible to determine whether a DEC incidental taking 
permit would be required.12 The court felt that the fact 
that the Town may someday need to obtain such a permit 
for a future project was insuffi cient to constitute an actual, 
concrete injury.13 Thus, the issues presented in the plain-
tiffs’ claim were adjudged unripe and nonjusticiable.14

The issue of standing was also decided in DEC’s fa-
vor. Three of the plaintiffs claimed to own property which 
might trigger the DEC rules because of nearby popula-
tions of tiger salamanders and short-eared owls.15 How-
ever, none of the landowners had actually applied for or 
been denied a permit under the new rules.16 The court 
pointed out that the DEC rules, unlike a zoning change 
which effects an immediate and tangible change to land 
use of a specifi c parcel or area, are statewide rules general 
in their application, meaning that any landowner any-
where in the state who happens to have land located near 
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compensate for that injury; (3) that, considering the bal-
ance of hardships between the plaintiff and defendant, 
a remedy in equity is warranted; and (4) that the public 
interest would not be disserved by a permanent injunc-
tion.”8 To obtain an injunction, plaintiffs must show the 
likelihood of irreparable harm, and not the mere possibil-
ity of harm.9

Plaintiffs requested an injunction that would last 
either until the desert eagle is actually listed or until the 
litigation is resolved by an agreement of the parties.10 The 
court declined to consider an injunction beyond the April 
20, 2012 deadline for FWS to complete a new 12-month 
fi nding regarding the desert eagle’s DPS status. It rea-
soned that a more extensive injunction would do more 
than return the desert eagle to the status quo that would 
have existed if the FWS had lawfully conducted its fi rst 
12-month status review, and would exceed the scope of 
the litigation.11

The plaintiffs argued that a proposed housing devel-
opment in Chino Valley and plans for new developments 
in Prescott Valley would both lead to increased pumping 
from the Big Chino aquifer and contribute to the dewa-
tering of desert eagle nesting areas without the consulta-
tions required under § 7 of the ESA.12 It was unclear to 
the court whether the land swaps necessary for these 
projects had already occurred or whether they would be 
completed before the end of the remand period.13 The 
evidence suggested that even if the development projects 
went forward, there would be “signifi cant hurdles” as-
sociated with future pumping of the Big Chino aquifer.14 
FWS estimated that the process would take several years 
and any potential harm from pumping of the aquifer 
would be unlikely to occur before the end of the remand 
period.15 Given the speculative nature of the evidence, 
the court found that plaintiffs did not meet their burden 
of showing a likelihood of irreparable harm during the 
remand period.16

The court next rejected the plaintiffs’ argument that 
federal funding to the state of New Mexico for water 
projects could be used to divert water from the Gila River 
system, which might impact three desert eagle nesting ar-
eas.17 The court noted that the details of the New Mexico 
water project were still being developed, and that New 
Mexico still has until 2014 to choose whether to use the 
federal funding. Without more information, the court 
could not conclude that harm to the desert eagle was 
“reasonably certain” to occur without an injunction in this 
case.18

The Arizona Bald Eagle Nestwatch program was not 
likely to face budget shortages if the desert eagle was del-
isted, according to the court. It noted that funding for the 
program had already been committed through 2012.19

The court also rejected plaintiffs’ arguments that 
federal actions regarding livestock grazing in the Lower 
Verde River, recreational activities and proposed facility 

22. Id. at 497–98.

*   *   *

Center for Biological Diversity, et al. v. 
Salazar, et al., No. CV10-2130-PHX-DGC, 2012 
WL 78943, (D. Ariz. Jan. 11, 2012)

Facts
The bald eagle was listed as a threatened species un-

der the Endangered Species Act (ESA) until the Fish and 
Wildlife Service (FWS) removed it from the list in 2007.1 
In 2004, while the FWS was considering removing the 
bald eagle from the threatened species list, Plaintiff Cen-
ter for Biological Diversity (the “Center”) fi led a petition 
asking that FWS list desert eagles separately as a distinct 
population segment (DPS). FWS denied the Center’s peti-
tion, and the Center fi led suit.2

The judge in that case ruled that FWS’s denial of 
the Center’s petition was arbitrary and capricious, and 
therefore set aside the denial. The judge ordered FWS to 
conduct a 12-month status review, and enjoined the appli-
cation of FWS’s delisting rule to the desert eagle popula-
tion until FWS made a DPS determination.3 The 12-month 
status review found that “the desert eagle was ‘discrete’ 
but not ‘signifi cant’ to the species as a whole and there-
fore not entitled to DPS treatment.”4 The judge in that 
case lifted the injunction, and FWS issued a rule removing 
the bald eagle from the threatened species list effective 
September 30, 2010.5

Procedural History
The Center and Maricopa Audubon Society fi led this 

action alleging that the FWS’s 12-month fi nding was ar-
bitrary and capricious. The plaintiffs asked the court to 
remand the 12-month fi nding and sought an injunction 
to keep FWS from removing the desert eagle from the 
threatened species list FWS’s fi nding is revised on re-
mand.6 The court granted plaintiffs’ summary judgment 
motion, ruling that the FWS’ fi nding was “procedurally 
fl awed.”7 The court remanded the 12-month fi nding and 
ordered FWS to complete a new 12-month status review 
by April 20, 2012. The court asked the parties to brief the 
propriety of injunctive relief pending the new 12-month 
fi nding on remand.

Issues
Whether an injunction preventing the FWS from re-

moving the desert eagle from ESA is necessary to prevent 
the desert eagle from a likely threat of irreparable harm?

Rationale
A plaintiff seeking an injunction must demonstrate 

four factors: “(1) that it has suffered an irreparable injury; 
(2) that remedies available at law… are inadequate to 
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24. Id. at 8.
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*   *   *

Cooperstown Holstein Corp. v. Town of 
Middlefi eld, 2012 WL 1068841 (Sup. Ct., 
Otsego Co. 2011)

Facts
Plaintiffs, landowners within in the town that have 

entered into natural gas leases with energy companies, 
claim New York Environmental Conservation Law § 
23-0303(2) expressly and implicitly preempts the Town 
of Middlefi eld Zoning Law banning gas, oil, or solution 
drilling or mining within the township.1 The newly en-
acted Zoning Law effectively banned all oil and gas drill-
ing within the township.2 Article V Sub section A of the 
Zoning Law entitled “Prohibited Uses” specifi cally states 
“[h]eavy industry and all oil, gas, or solution mining and 
drilling are prohibited uses….”3 In defi ning heavy indus-
try, the Town of Middlefi eld recognized “the potential 
for large-scale environmental pollution when equipment 
malfunction or human error occurs.”4 The New York ECL 
§ 23-0303(2) supersession clause enacted with the statute 
in 1981 reads:

The provisions of this article shall super-
sede all local laws or ordinances relat-
ing to the regulation of the oil, gas, and 
solution mining industries; but shall not 
supersede local government jurisdiction 
over local roads or the rights of local gov-
ernment under the real property law.5

Procedural History
The Supreme Court of Otsego County denied the 

Plaintiffs’ motion for summary judgment to declare the 

developments along major rivers and lakes, and the fed-
eral management of aquifers, could all have a negative 
effect on the desert eagle population.20 The court found 
that plaintiffs did not point to any specifi c impending 
government action in any of these contexts that would 
likely impact the desert eagle population before the end 
of the remand period.21

The court next addressed the plaintiffs’ concern that 
the U.S. Forest Service was in the process of revising its 
Land and Resources Management Plans (LRMPs), and 
that the process would go forward without § 7 consulta-
tion absent an injunction. The court found that plaintiffs 
did not point to any specifi c plans that would pose a like-
ly threat of irreparable harm to the desert eagle if made 
without § 7 consultations during the remand period.22 It 
similarly determined that plaintiffs did not demonstrate 
that the recreation and grazing allowed in national forests 
under the current LRMPs were reasonably likely to result 
in the “take” of eagles in the Sonoran Desert area and the 
Tonto National Forest before April 20, 2012.23

The court next rejected Plaintiff-Intervenor San Carlos 
Apache Tribe’s argument that without ESA protections, 
wind energy projects would pose a serious threat to 
desert eagles.24 The court noted that San Carlos did not 
identify any particular wind project that was within the 
habitat of the desert eagle or that was likely to be devel-
oped there.25 

Finally, the court rejected plaintiffs’ request that the 
court vacate the fi nding in the 2007 delisting rule as be-
yond the scope of the litigation. The court noted that it 
had already made rulings that prevented FWS from rely-
ing on the 2007 delisting rule in its fi ndings on remand.26 

Conclusion
While the plaintiffs pointed to a number of possible 

harms, the court found that the plaintiffs failed to show 
that the desert eagle was likely to suffer irreparable harm 
without ESA protections during the remand period. 
Therefore, the court denied the plaintiffs’ request for an 
injunction.

Lisa Fresolone
St. John’s University School of Law ‘14
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*   *   *

Entergy Nuclear Vermont Yankee, LLC v. 
Shumlin, 2012 WL 162400 (Jan. 19, 2012)

Facts
Vermont Yankee is a boiling water reactor, which pro-

duces one-third of the electricity consumed by Vermont, 
and also sells electricity to out-of-state utilities.1 Its cur-
rent license was to expire as of March 21, 2012.2 

In 1999, Vermont Yankee Nuclear Power Corpora-
tion decided to sell Vermont Yankee to Entergy and the 
transaction was approved by the Public Service Board in 
2002.3 The sale only authorized operation until March 21, 
2012 and continued operation would only be allowed if 
an application for renewal was submitted and granted.4 
The sale was also conditioned on that the Public Service 
Board had jurisdiction under current law to grant or deny 
approval of Vermont Yankee beyond March 21, 2012 and 
that the parties waived any claims under federal law pre-
empting the jurisdiction the Board to take the actions and 
impose the conditions of the agreement to allow contin-
ued operation of Vermont Yankee.5 

In 2003, Vermont Yankee increased its power output 
through a twenty percent power uprate.6 The uprate 
would exhaust Vermont Yankee’s spent fuel storage 
space eighteen months earlier than expected.7 Vermont 
law “prohibited construction or establishment of a spent 
nuclear fuel facility unless the General Assembly, through 
either bill or joint resolution, fi rst found that it promoted 
‘the general good of the state’ and approved a petition,” 

Defendant’s Zoning Law as void being preempted by 
New York State ECL § 23-0303(2).6

Issue
Whether the enacted town zoning law is preempted 

by New York ECL § 23-0303(2)?

Rationale
The Supreme Court for Otsego County denied plain-

tiffs’ petition for summary judgment requesting the court 
declare the Town of Middlefi eld’s law void as being pre-
empted by ECL § 23-0303.7 After review of the legislative 
history of ECL §23-0303(2), the court did not conclude 
that the intent of the Legislature was to abrogate the con-
stitutional and statutory authority of municipalities to 
legislate for its own affective land use.8 The only intent of 
the Legislature was to supersede local laws relating to the 
regulation of drilling industries.9

The court then looked at past precedent to support its 
fi ndings.10 It examined the Court of Appeals opinion Frew 
Run Gravel Prod. v. Town of Carroll,11 which held the su-
persession clauses of the Mining Land Reclamation Law 
and ECL § 23-2703(2) only preempted local government 
regulations pertaining to the methods of mining, not the 
regulation of land use.12 The court also looked at Gernatt 
Asphalt Prod. v. Town of Sardinia,13 in which the Court of 
Appeals expanded on the differences between the meth-
odology of mining and local land use regulations, up-
holding the ruling in Frew Run Gravel that the State law 
did not preempt local zoning ordinances.14 In a footnote, 
the court stated Gernatt Asphalt “stands for the proposi-
tion that a municipality may ban a particular activity, 
such as mining, in the furtherance of its land use author-
ity.”15 The court analogized the issues in Frew Run Gravel 
and Gernatt Asphalt to the defendant’s Zoning Law to fi nd 
there was no confl ict between the local and state laws.16

The court completed its analysis by examining the 
supersession provisions in Oil, Gas, and Solution Mining 
Law.17 It found the supersession clause preempts local 
regulations methods of drilling “solely and exclusively” 
but does not preempt the local government land use con-
trol.18

Conclusion
The Supreme Court held that ECL § 23-0303(2) does 

not preempt a local municipality from enacting land use 
regulations within its geographical jurisdiction.19 The 
court found the State’s interest was in regulating “the 
manner and method” of the industry and local laws con-
trolling land use do not confl ict and may be easily harmo-
nized.20

Mark Houston
Albany Law School ‘14
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count sought a permanent injunction and declaration that 
three Vermont statutes governing Vermont Yankee were 
preempted by the Atomic Energy Act (“AEA”).23 The sec-
ond count sought an injunction and declaration that the 
Federal Power Act preempts Vermont offi cials from con-
ditioning Vermont Yankee’s continued operation on the 
existence of a below-market power purchase agreement.24 
The third count sought a permanent injunction and decla-
ration that Vermont may not require continued operation 
of Vermont Yankee conditioned on the existence of a be-
low-market purchase agreement with Vermont retail elec-
tric utilities because it violated the Commerce Clause.25 

Issues
1. Whether the basis for the enactment of the 

Vermont statutes were safety concerns as to the 
long-term operation of Vermont Yankee? 

2. Whether the Federal Power Act preempts the 
state of Vermont and its offi cials from requiring 
Vermont Yankee to enter into power purchase 
agreements with Vermont retail utilities at below-
market prices as a condition to continued opera-
tion?

3. Whether conditioning approval for continued op-
eration on the existence of a power purchase agree-
ment at below-market rates violates the Commerce 
Clause?

Rationale
The court stated that case law has identifi ed three cir-

cumstances in which state law may be preempted by fed-
eral law: 1) A federal statute explicitly states the extent to 
which the statute preempts state law or regulates a fi eld; 
2) in the absence of statutory language, state law may be 
preempted if it regulates conduct that Congress intended 
the federal government to regulate exclusively because 
either Congress left no room for the states to supplement 
the federal regulatory scheme or the federal interest is 
entrenched in the jurisdiction that it will be assumed to 
preclude the enforcement of state law on the issue; 3) state 
law may be preempted if it confl icts with federal law.26 

Under count I, the court looked to precedent case law 
for guidance in Pacifi c Gas & Electric Co. v. State Energy 
Resource Conservation & Development Commission.27 In the 
case, the Supreme Court defi ned the federal government’s 
fi eld of regulation under the AEA as regulation of the 
radiological safety aspects during construction and opera-
tion because “the federal government has occupied the 
entire fi eld of nuclear safety concerns.”28 The states, on 
the other hand, have the authority to regulate electrical 
utilities for determining questions of demand, reliability, 
and other economic concerns.29 

Under Act 160, the General Assembly has an unre-
viewable power to allow Vermont Yankee’s current certifi -

but there was an exemption which stated the law “‘did 
not apply to any temporary storage by Vermont Yankee 
Nuclear Power Corporation’ of spent fuel.”8 As a result, 
Entergy began preparing to petition the Board to approve 
construction of a dry cask spent fuel storage system.9 The 
concrete dry cask storage system and pad that Entergy ex-
pected to construct had been previously reviewed and ap-
proved by the Nuclear Regulatory Commission (“NRC”) 
and did not require any further permitting by the NRC, 
but Vermont’s Attorney General decided that Entergy did 
not fall under the state exemption because the exemption 
was owner-specifi c, not site-specifi c.10 As a result, Entergy 
proceeded to lobby for a new exemption.11

The Vermont General Assembly then enacted Act 74, 
which included Section 6522.12 This section prohibited the 
“‘commencement of construction or establishment of any 
new storage facility for spent nuclear fuel before receiving 
a certifi cate for the public good’ from the Board.”13 The 
section further stated that “‘[s]torage of spent fuel de-
rived from the operation of Vermont Yankee after March 
21, 2012 shall require the approval of the general assem-
bly.’”14 As a result, Entergy fi led a petition for dry fuel 
storage construction, which was approved by the Board 
on the basis that Entergy had shown that the facility 
would not cause harm to the natural environment, could 
be constructed without increased safety risk, and without 
affecting the reliability of Vermont Yankee.15 The Board 
also imposed additional conditions requiring fi nancial as-
surances to ensure spent fuel could be managed through 
decommissioning; an assurance Entergy would restore 
the site to greenfi eld condition; and submission of a study 
reviewing the stability of adjacent banks; the Board lim-
ited the total fuel that could be stored to the amount de-
rived from operation through 2012.16 

Entergy then fi led a federal license renewal with NRC 
and as a result the Vermont General Assembly enacted 
Act 160, which “requires approval by the General Assem-
bly before the Board may issue a certifi cate of public good 
permitting continued operation.”17 The General Assembly 
also enacted Act 189, which provided “‘for a thorough, 
independent, and public assessment of the reliability of 
the systems, structures, and components of the Entergy 
Nuclear Vermont Yankee facility’” and it was “‘the intent 
of the general assembly to determine…the reliability is-
sues associated with operating [Vermont Yankee]…after 
its scheduled closure in 2012.’”18 

In 2011, NRC issued a renewed license for Vermont 
Yankee, which extended its operation to March 21, 2032.19 
The license certifi ed that the continued operation could 
be conducted without endangering the public health 
or safety.20 The General Assembly, on the other hand, 
could not come to an agreement to approve continued 
operation of Vermont Yankee.21 As a result, Entergy, the 
owner of Vermont Yankee, fi led suit and brought three 
counts against Vermont’s governor, attorney general, and 
members of the Vermont Public Service Board.22 The fi rst 
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mont offi cials from conditioning continued operation on 
such an agreement, given the fact there is no agreement 
subject to review.48 Therefore the court declined “to issue 
a declaratory judgment that Vermont’s regulatory scheme 
is preempted by the [FPA].”49 

Under count III, the Court found evidence of intent to 
require Vermont Yankee to agree to below market power 
purchasing agreements to benefi t Vermont utilities in or-
der to continue operation.50 A requirement that a power 
purchase agreement exist before the legislature can ap-
prove continued operation would likely cause the prices 
in the agreement to be signifi cantly lower due to the con-
tingency of continued operation.51 

Based on the legislative history of Act 160 and Act 74 
“there is evidence Vermont Yankee would be required to 
sell a portion of its output generation to Vermont utilities 
at below-market rates, rates that would not otherwise be 
available to the utilities if they were negotiating on the 
same footing as customers in other states.”52 Case law has 
made clear that a state requiring a power plant to provide 
its residents a benefi t not available to consumers in other 
states violates the Commerce Clause.53 

The Court held that Vermont offi cials were prohibited 
from conditioning continued operation on Vermont Yan-
kee entering into a blow market power purchase agree-
ment with Vermont utilities because Vermont Yankee 
would be irreparably harmed if it was denied continued 
operation and conditioning continued operation on the 
existence of a below market power purchase agreement 
violates the Commerce Clause.54 

Conclusion
The court found the purposes of enacting Act 160 

and section 6522 of Act 74 were rooted in safety concerns 
and therefore preempted by the AEA, but the court found 
the challenge to Act 189 was moot.55 Although the court 
could not determine if the FPA preempted the require-
ment of a below-market power purchase agreement as 
a condition to continued operation due to the lack of an 
agreement to review, it did fi nd conditioning approval for 
continued operation on the existence of a below-market 
power purchasing agreement violates the Commerce 
Clause because it provides Vermont residents an econom-
ic benefi t that out-of-state consumers would not have.56

Mark Wagner
Albany Law School ‘13
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cate of public good to lapse, even if it does so for federally 
preempted reasons, because the Act requires affi rmative 
approval by the General Assembly to continue opera-
tion.30 Section 254 of Act 160 authorizes the Public Service 
Board to render studies to support the general assembly’s 
fi nding.31 These studies were to “provide analysis of 
long-term environmental, economic, and public health 
issues.”32 The court turned to the legislative history to 
determine the purpose of Act 160 due to evidence that 
the statute was motivated by radiological safety concerns 
within its provisions.33 The numerous legislators’ com-
ments and recordings referencing safety concerns incor-
porated into the legislative history proved that radiologi-
cal safety of Vermont Yankee was the primary purpose for 
enacting Act 160.34 Therefore, the court held that Act 160 
was preempted by the AEA.35

Section 6522 of Act 74 required Vermont Yankee to get 
approval from the General Assembly in order store any 
spent nuclear fuel from operation after March 12, 2012.36 
Like Act 160, absent an affi rmative approval, the provi-
sion gave an unreviewable authority to the General As-
sembly to fail to act, which led the court to inquire wheth-
er the provision was enacted with a preempted purpose.37 
The court found that section 6522 was grounded in the 
legislature’s concerns for radiological safety based on nu-
merous comments and questions posed in the legislative 
history referencing safety.38 Therefore section 6522 of Act 
74 was preempted by the AEA as well.39

Act 189 required a study focused on safety-related 
systems regulated by the NRC and required Vermont 
Yankee to address the study’s recommendations.40 While 
Act 189 has multiple references to establishing a purpose 
in safety, the assessment teams conducting the study 
have already completed their work and the Public Service 
Board cannot consider the study in its decision required 
by Act 160 due to Act 160 deemed preempted.41 The court 
held that Act 189 was no longer in effect and the chal-
lenge to Act 189 was moot.42

Under count II, the court cited the Federal Power Act 
(“FPA”), “[s]tates may not regulate in areas where FERC 
has properly exercised its jurisdiction to determine just 
and reasonable wholesale rates or to insure that agree-
ments affecting wholesale rates are reasonable.”43 

Vermont Yankee’s market-based tariff fi led with 
FERC states that it may sell electric energy at rates, 
terms, and conditions established by an agreement with 
the purchaser.44 Case law makes clear that FERC has 
exclusive jurisdiction to review rates and agreements to 
ensure they are just and reasonable.45 “Where FERC has 
mandated certain allocations, the FPA’s preemptive reach 
prohibits state action trapping costs with the producer.”46 
If Vermont Yankee was coerced into agreeing to a below-
market contract, the terms and conditions of the contract 
could be reviewed by FERC to determine if the agreement 
was just and reasonable.47 The court held that it was not 
clear what preemptive effect the FPA has to prevent Ver-
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Gracie Point Cmty. Council v. New York State 
Dept. of Envtl. Conservation, 936 N.Y.S.2d 
342 (3d Dep’t 2011)

Facts
In 2004, the New York City Department of Sanitation 

(DSNY) proposed a new solid waste management plan 
(SWMP) to go into effect for the next 20 years.1 The plan 
was to rely on trains and barges, in order to reduce the 
trucking of waste from Manhattan to the outer boroughs.2 
This plan refl ected concerns about the health and envi-
ronmental impacts on communities in the outer boroughs 
where transfer stations were located.3 One of the four 
barges was to be located at an inactive transfer site in the 
Gracie Point neighborhood, along the East River water-
front.4 

Procedural History
In 2004, DSNY and the Department of Environmental 

Conservation (DEC) reviewed the SWMP under the State 
Environmental Quality Review Act, the City Environmen-
tal Quality Review Act and issued a fi nal environmental 
impact statement (FEIS) for the SWMP.5 Proceedings and 
actions commenced by local residents and community 
groups challenging the siting of the Gracie Point transfer 
station were dismissed by the First Department.6 

DSNY submitted applications to DEC for permits for 
construction and operation of the Gracie Point transfer 
station, which the DEC subsequently issued.7 The grant 
of the requested permits was referred to DEC’s Offi ce 
of Hearings and Mediation Services and then assigned 
to an Administrative Law Judge (ALJ).8 Petitioners’ and 
respondents’ petition for full party status was granted by 
the ALJ, which found a substantive and signifi cant issue 
was raised as to whether the Gracie Point transfer station 
complied with the operational noise requirement in 6 
NYCRR 360-1.14 (p).9 The ALJ also determined that none 
of the other issues raised by petitioners warranted an 
adjudicative hearing or amendment of the draft permit.10 
The ALJ’s ruling was affi rmed by the Assistant Commis-
sioner of the DEC.11

Following the affi rmation of the ALJ’s decision, pe-
titioners commenced proceedings pursuant to CPLR ar-
ticle 78 in Supreme Court, Albany County and New York 
County.12 The proceedings were later consolidated and 
then dismissed.13 The petitioners appealed.14

Issue
Whether the DEC properly issued the permits re-

quested by DSNY for the Gracie Point transfer station and 
whether DEC properly concluded that petitioners failed 

6. Id. at *5

7. Id.

8. Id.

9. Id.

10. Id.

11. Id.

12. Id. at *9.

13. Id.

14. Id. at *10.

15. Id. at *11.

16. Id. at *12.

17. Id. at *13, *19.

18. Id. at *24.

19. Id. at *29.

20. Id.

21. Id. at *28.

22. Id. at *1, *29.

23. Id. at *1.

24. Id.

25. Id.

26. Id. at *29.

27. 461 U.S. 190 (1983).

28. Vermont Yankee, 2012 WL 162400, at *33 (citing Pacifi c Gas, 461 U.S. 
at 205, 212).

29. Id. at *33, (citing Pacifi c Gas, 461 U.S. at 205).

30. Id.at *38.

31. Id.at *39

32. Id.

33. Id.

34. Id. at *40.

35. Id. at *42.

36. Id.

37. Id.

38. Id.

39. Id. at *43.

40. Id.

41. Id.

42. Id.

43. Id. at *44.

44. Id.

45. Id.

46. Id.at *45.

47. Id.

48. Id.

49. Id.

50. Id. at *47.

51. Id. 

52. Id. at *49.

53. Id.

54. Id.

55. Id. at *43–44.

56. Id. at *47, *49.



NYSBA  The New York Environmental Lawyer  |  Summer/Fall 2012  |  Vol. 32  |  No. 2 81    

10. Id.

11. Id.

12. Id.

13. Id.

14. Id. at 346-47.

15. Id. at 348.

16. Id. at 346.

17. Id. at 346-47.

18. Id. at 347.

19. Id . at 348.

20. Id.

21. Id.

22. Id.

23. Id.

24. Id.

25. Id. at 347- 48.

26. Id. at 348.

*   *   *

Huntington and Kildare, Inc. v. Grannis, 89 
A.D.3d 1195, 932 N.Y.S.2d 558 (3d Dep’t, Nov. 
3, 2011).

Facts
The petitioner, Metz Family Enterprises, is the suc-

cessor in interest of fellow petitioner Huntington and 
Kildare, Inc.1 Both petitioners were a party to this action 
based upon current and former ownership interests in the 
subject parcel of property, which was contaminated by 
a leaking underground gas tank owned by Stewart’s Ice 
Cream Company.2 

Procedural History
The Department of Environmental Conservation 

(hereinafter DEC) commenced an administrative enforce-
ment action against petitioners concerning the discharge 
of, and failure to contain, petroleum on the site.3 Petition-
ers sought to introduce Stewart’s into the matter as a par-
ty, but were denied.4 The administrative law judge found 
petitioners guilty of the offenses charged, imposing upon 
each a civil penalty in the amount of $15,000.5 Petitioners 
commenced this action, challenging the administrative 
determination.6

Issue
Can liability be avoided based upon lack of owner-

ship of the source of the contamination?

Rationale 
Petitioners claimed they could not be held liable for 

the discharge, and the failure to contain, as they were not 

to raise an issue for adjudication regarding a claimed zon-
ing violation and diesel emission impacts?15

Reasoning
In support of their claim that the DEC had not prop-

erly issued the permits, petitioners argued that DEC had 
violated its statutory duty to make a decision based on 
whether the facility would harm public health, safety, 
and welfare.16 The court agreed with DEC that its duty 
had been satisfi ed through the use of the regulations 
promulgated by DEC to determine whether to grant the 
permits.17 Petitioners also argued that the permits were 
issued prematurely, because DSNY had not established 
how the waste would be removed once at the transfer sta-
tion.18 However, the court found that DEC had taken ap-
propriate steps to address this concern, such as requiring 
DSNY to provide a fi nal transfer, transport and disposal 
plan prior to the opening of the transfer cite, as a condi-
tion of the permit.19 Furthermore, the court found that 
DEC had not failed to show the proposed facility was 
“reasonable and necessary (6 NYCRR 608.8 [a]; 661.9[b][1]
[iii]) when it did not consider an alternate site.20

In regards to the zoning violation, the court agreed 
with the First Department’s prior holding that whether 
the transfer station met zoning noise restrictions was im-
material because the current noise levels were already in 
excess of the restrictions.21 Likewise, petitioner’s argu-
ment regarding the diesel emission impacts of DSNY-
owned trucks was not entitled to adjudication by DEC.22 
Petitioners had not shown that DEC had the authority to 
regulate private mobile emission sources.23 Moreover, the 
permit DEC provided to DSNY was designed to minimize 
air pollution impacts.24

Conclusion
The Appellate Division found that DEC had prop-

erly issued permits to DSNY for the Gracie Point transfer 
station.25 Furthermore, the petitioners’ claims of zoning 
violations and diesel emission impacts had not warranted 
adjudication by the DEC.26

Kevin Cassidy
Albany Law School ‘13

Endnotes
1. Gracie Point Cmty. Council v. New York State Dept. of Envtl. 

Conservation, 936 N.Y.S.2d 342, 344 (3d Dep’t 2011).

2. Id.

3. Id.

4. Id.

5. Id. at 345.
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7. Id.

8. Id. at 346.

9. Id.
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Mombaccus Excavating, Inc. v. Town of 
Rochester, New York, 89 A.D.3d 1209 (3d 
Dep’t 2011)

Facts
Petitioner Mombaccus Excavating, Inc. (“Mombac-

cus”) owns property in the Town of Rochester, Ulster 
County, New York, on which it operates sand and gravel 
mines.1 Respondent Town Board of the Town of Roches-
ter, New York (“Town Board”) enacted Local Law No. 4, 
which amended the Town’s existing zoning law. Local 
Law No. 4 abolished unlimited gravel mining previously 
allowed under the zoning law and limited “full-scale min-
ing…to natural resource zones.”2 The law also divided 
Mombaccus’s property into two zoning districts, which 
made unlimited gravel mining permissible on one portion 
of the property and prohibited it on the other portion.3

Procedural History
Mombaccus brought a combined CPLR Article 78 

proceeding and action for declaratory judgment to in-
validate Local Law No. 4.4 The Supreme Court dismissed 
Mombaccus’s application to review the Town Board’s 
determination to enact Local Law No. 4.5 Mombaccus ap-
pealed the Supreme Court’s judgment.6

Issues
Whether the Town Board improperly enacted Local 

Law No. 4?

Rationale
Mombaccus raised various arguments to attack the 

Town Board’s enactment of Local Law No. 4. It fi rst ar-
gued that the Town Board failed to comply with “the sub-
stantive requirements of the State Environmental Quality 
Review Act (“SEQRA”).”7 To determine whether a SE-
QRA violation existed, the court inquired as to whether 
the Town Board “’identifi ed the relevant areas of envi-
ronmental concern, took a hard look at them, and made a 
reasoned elaboration of the basis for its determination.’”8

The court found that the Town was compliant with 
SEQRA in its enactment of Local Law No. 4, as its deter-
mination to enact the law was supported by suffi cient evi-
dence and it identifi ed relevant environmental concerns.9 
To support its fi nding that the Town Board complied with 
SEQRA requirements, the court acknowledged the vari-
ous steps taken by the Town Board before its enactment 
of Local Law No. 4. The Comprehensive Plan, Zoning 
Code and Map Task Force (“Task Force”) was established 
by the Town Board, and was responsible for the review 
of existing zoning regulations and the preparation of a 
report based on its fi ndings. The Town Board presented 
the Task Force’s fi ndings and proposed amendments at 
various public hearings, from which it received com-

in control of the source of the contamination because they 
did not own the underground petroleum storage tanks.7 

The court explained that this rationale was misplaced. 
In contamination cases such as this, liability is predicated 
upon control over the property.8 Under the applicable 
Navigation Law, this standard is one of strict liability; that 
liability “need not be premised on ownership of land or a 
petroleum system at the time a discharge occurs; instead, 
such liability may be founded either upon a potentially 
responsible party’s capacity to prevent spills before they 
occur or the ability to clean up contamination thereafter.”9 
Also, the court provided that the law does not require 
the person controlling the site to own the contaminating 
tank.10 

Looking to the record, the court found that both pe-
titioners had control over the subject property and that 
they had both known petroleum products were being uti-
lized thereon.11 In addition, both petitioners were aware 
of gas spills on the property and had the ability to clean 
up the spills.12 

Conclusion
The Supreme Court, Appellate Division, Third De-

partment, found the petitioners had control over the 
property, extensive knowledge of the contamination, and 
an ability to remediate the spills.13 Thus, the court found 
the petitioners liable and affi rmed the determination of 
the administrative law judge.14

Zachary Kansler
Albany Law School ‘12

Endnotes
1. Huntington and Kildare, Inc. v. Grannis, 89 A.D.3d 1195 (3d Dep’t 

2011).
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7. Id.
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9. Id. (quoting State v. C.J. Burth Servs., Inc., 79 A.D.3d 1298, 1301 (3d 
Dep’t 2010) (emphasis omitted), lv. dismissed, 16 NY3d 796 (2011)).

10. Id. (citations omitted).

11. Id.

12. Id. at 1196–97.

13. Id.

14. Id.

*   *   *
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State v. Getty Petroleum Corp., 89 A.D.3d 
262, 933 N.Y.S.2d 114 (3d Dep’t 2011)

Facts
The case concerns a petroleum spill at a gas station in 

the Town of Hyde Park, Dutchess County.1 The gas sta-
tion had been operated for over thirty years and was the 
site of two petroleum discharges, one in 1979 and one in 
1983.2 Defendant M&A Realty, Inc., purchased the under-
ground petroleum and storage dispensing system at the 
gas station in 1994 and purchased the rest of the property 
in 2002.3 In 2003 the Department of Environmental Con-
servation (DEC) determined that a spill occurred at the 
gas station in 2003.4 Defendant argued that the petroleum 
discovered by DEC was from earlier spills and was not 
caused by a new spill.5 DEC claimed that the cost of re-
medial measures taken in response to the spill from 2003 
to 2009 was $208,000.6 The Attorney General notifi ed 
Defendant that failure to pay DEC would result in the 
commencement of a civil action and the fi ling of an envi-
ronmental lien.7

Procedural History
Upon receiving warning from the Attorney General, 

defendant sought a conference or hearing regarding its 
position on the spill at issue.8 Defendant’s request was 
denied. Plaintiff served a verifi ed complaint commenc-
ing the action and a notice of an environmental lien was 
fi led.9 Defendant moved for summary judgment challeng-
ing the lien procedures.10

Issue
The court considered: (1) whether the absence of 

the word “potentially” from the statute authorizing the 
environmental lien (Navigation Law § 181-a (1) (a)) con-
noted a legislative intent to afford the defendant a judicial 
determination before the lien could be enforced; and (2) 
whether the lack of a judicial determination violated due 
process.11

Reasoning
The court found that the absence of the word “poten-

tially” from Navigation Law § 181-a (1) does not require 
a prefi ling judgment.12 If the legislature had intended for 
there to be a prefi ling judgment, the court reasoned, it 
would have been explicitly provided for in the statute.13 
Furthermore, a prefi ling judgment would undermine the 
urgent response that the provision was designed to pro-
vide.14

To determine whether the environmental lien violated 
due process the court weighed the following factors: “(1) 
the private interest affected; (2) the risk of erroneous de-

ments, and submitted them to the Ulster County Planning 
Board, which also contributed recommendations. Further, 
the Town hired a planning consultant to prepare an envi-
ronmental assessment form. The assessment outlined en-
vironmental concerns, and identifi ed how such concerns 
would be impacted by the proposed zoning amendments. 
The Town then issued “a negative declaration of environ-
mental signifi cance,” in which it descriptively addressed 
areas of environmental concern.

Mombaccus also argued that Local Law No. 4 vio-
lated the Mined Land Reclamation Law, which states that 
it “shall supersede all other state and local laws relating 
to the extractive mining industry.”10 The court dismissed 
this contention, reasoning that Local Law No. 4 regulates 
mining operations that do not require permits from the 
Department of Environmental Conservation, and the 
Mined Land Reclamation Law explicitly allows local 
governments to enact “laws or ordinances” to regulate 
mining operations that are exempt from permit require-
ments.11

The court also rejected Mombaccus’s claims that the 
division of its property was inconsistent with the land’s 
“geographic characteristics” and the Town’s comprehen-
sive plan.12 Finally, the court found that the Town did not 
improperly delegate its responsibilities to the Task Force 
and the planning consultant, and that it did not target 
Mombaccus’s property in bad faith.13

Conclusion
The Appellate Division affi rmed the Supreme Court’s 

judgment in favor of the Town, fi nding that it was not 
improper for the Town Board to have enacted Local Law 
No. 4.

Alicia M. Alvelo
St. John’s University School of Law ‘12
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New York State Superfund Coalition, Inc. 
v. New York State Dept. of Environmental 
Conservation, 18 N.Y.3d 289, __ N.E.2d __, 
2011 WL 6217346 (Dec. 15, 2011)

Facts
Beginning in 1979, New York began the task of regu-

lating inactive hazardous waste sites.1 Up until that point, 
inactive—as opposed to active—sites were not regulated 
by state or federal standards.2 Since then, the state legisla-
ture and the Department of Environmental Conservation 
(hereinafter DEC) promulgated legislation and regulation 
effecting stronger controls, most recently requiring land-
owners to restore properties that pose a signifi cant threat 
to the environment to pre-contamination conditions.3 The 
petitioner in this matter, the New York State Superfund 
Coalition, is a coalition of New York state landowners 
who oppose the new regulatory scheme.4

Procedural History
The petitioner initiated a combined Article 78 pro-

ceeding and declaratory judgment action in the Supreme 
Court, Albany County, alleging the DEC exceeded its 
statutory mandate in promulgating four new regula-
tions.5 The court found for the petitioner in part, deter-
mining two of the four regulations where void as outside 
the scope of the statutory authority.6 The court found 
the DEC was only permitted to require remediation of a 
signifi cant threat, and was not authorized to require con-
taminated land be restored to pre-contamination condi-
tions.7 The Supreme Court, Appellate Division, Third De-
partment reversed, fi nding ambiguity in the law should 
be read in favor of the DEC’s interpretation.8 The Court of 
Appeals affi rmed.9

Issue
Are the recently promulgated regulations, requir-

ing inactive hazardous waste sites to be restored to pre-
contamination conditions, void as outside the statutory 
authority of the DEC?

Rationale
The Environmental Conservation Law, Section 27-

1313(5)(d), provides that the remediation of inactive 
hazardous waste sites is to occur through a “complete 
cleanup,” which removes signifi cant threats to the envi-
ronment and removes “imminent danger of irreversible 
or irreparable damage to the environment caused by such 
disposal.”10 This provision was the statutory basis for the 
DEC regulations, subject to review, which seek to restore 
the sites to pre-contamination conditions where feasible, 
and at a minimum, to reduce signifi cant threats to the en-
vironment.11 Petitioner asserted that the term “complete 
cleanup” in the statute provides the DEC with author-
ity only to require remediation of the contaminated site 

privation through the procedures used and the probable 
value of other procedural safeguards; and (3) the govern-
ment’s interest.”15 The court found that the lien clouds ti-
tle and affects ability to transfer property.16 However, the 
court determined the risk of erroneous deprivation was 
low because liability “is strict, joint and several, and the 
statute has been broadly and liberally applied to owners 
of property where a petroleum discharge is discovered.”17 
Furthermore, defendant was given prior notice of the 
lien and it could be challenged within the context of the 
pending action or by seeking a vacatur under Lien Law § 
59.18 Finally, the court found that the government’s inter-
est was strong in “protecting and preserving its lands and 
waters” and “ensuring reimbursement of taxpayer mon-
eys expended in cleaning up polluted sites when the dis-
charger is unwilling to do so on his or her own accord.”19

Conclusion
The court found that the defendant had failed to 

show that due process was violated by the environmental 
lien and the motion for summary judgment was denied.20

Kevin Cassidy
Albany Law School ‘13
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Sierra Club; Medical Advocates for Healthy 
Air v. United States Environmental Protection 
Agency, 2012 WL 164839 (9th Cir. 2012)

Facts
In 1991, the Environmental Protection Agency (EPA) 

classifi ed the San Joaquin Valley (the “Valley”) in Califor-
nia as a “serious” nonattainment area under the 1-hour 
ozone standard.1 In 2001, the EPA reclassifi ed the Valley 
as a “severe” nonattainment area after California failed to 
meet the one-hour ozone National Ambient Air Quality 
Standard (NAAQS) attainment deadline set by the EPA 
in a 1997 State Implementation Plan (SIP) for the Valley. 
California was required to submit a new SIP by May 31, 
2002 and the EPA set a new attainment deadline of No-
vember 15, 2002.2 After failing to meet the deadline in 
November of 2002, in order to avoid sanctions, California 
voluntarily requested that the Valley be reclassifi ed as an 
“extreme” one-hour ozone nonattainment area, setting 
a new submission deadline of November 15, 2004 and a 
new attainment deadline of November 15, 2010.3 In 2004, 
California submitted a SIP for EPA approval that relied on 
the mobile source emissions data from the 2003 State and 
Federal Strategy for the California State Implementation 
Plan (State Strategy).4 California added amendments to 
the 2004 SIP in 2006 and clarifi cations in 2008.5 After the 
EPA published the proposed rule for comments in 2008, 
the EPA approved the 2004 SIP on November 15, 2010 
after requiring California to change its attainment contin-
gency measures.6

Procedural History
The petitioners appealed the EPA’s 2010 approval of 

California’s 2004 SIP for one-hour ozone NAAQS that re-
lied on non-current data.7

Issue
Whether the EPA acted arbitrarily and capriciously by 

approving the California’s 2004 SIP for one-hour ozone 
NAAQS while knowing the emissions inventory data the 
2004 SIP relied on was outdated and inaccurate?

Rationale
The Clean Air Act (CAA) “requires that nonattain-

ment plans ‘include a comprehensive, accurate, current 
inventory of actual emissions from all sources of the 
relevant pollutant or pollutants in such areas.’”8 Petition-
ers allege that since the 2004 SIP relied on inaccurate and 
outdated emissions inventory data, the EPA’s decision 
was arbitrary and capricious and in violation of the CAA. 
Under the Administrative Procedural Act, an agency’s 
actions are reviewable to determine whether it was “arbi-
trary, capricious, an abuse of discretion, or otherwise not 

through removing the “signifi cant threats,” and that cur-
rent regulations would require landowners to restore the 
site to “pre-Columbian” conditions.12 

The DEC disavowed such a sentiment, providing that 
the regulations and State law factor in technical feasibility 
and cost-effectiveness when selecting a remedy.13 In fact, 
the questioned regulations require remediation to pre-
contamination conditions only where feasible.14 

The court noted that the construction of a statute 
should be such that “effect and meaning must, if possible, 
be given to the entire statute and every part and word 
thereof.”15 The statute requires a “complete cleanup.”16 
The court found that the phrase “complete cleanup” 
would be unduly constrained if it remedied specifi c sig-
nifi cant threats only.17 Thus, the DEC’s broader interpreta-
tion resulted in a more “complete cleanup,” and was thus 
contemplated by the statute.18

Conclusion
The Court of Appeals found in favor of the DEC, 

fi nding that petitioner’s restrictive view of the cleanup 
requirement was too narrow, as the statute calls for the 
complete cleanup of the site.19 The regulatory require-
ment that sites be remedied to pre-contamination condi-
tions, where feasible, was not outside the scope of the 
“complete cleanup” term.20

Zachary Kansler
Albany Law School ‘12
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2012).

2. Id.

3. Id.

4. Id.

5. Id. at *4.

6. Id.

7. Id. at *1.

8. Id. at *6 (quoting CAA § 172(c)(3)).

9. Id. at *5 (quoting 5 U.S.C. § 706(2)(A)).

10. Id. (quoting Ariz. Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, 273 
F.3d 1229, 1236 (9th Cir. 2001)).

11. Id.

12. Id. at *5 (quoting The Wilderness Soc’y v. U.S. Fish & Wildlife Serv., 
353 F.3d 1051, 1068 (9th Cir. 2003)).

13. Id. at *6.

14. Id.

15. Id.

16. 356 F.3d 296 (D.C. Cir. 2004).

17. Sierra Club, 2012 WL 164839 at *9.

18. Id.

19. 632 F.3d 584 (9th Cir. 2011).

20. Sierra Club, 2012 WL 164839 at *10.

21. Id. at *11. 

*   *   *

United States of America v. David H. 
Donovan, 661 F.3d 174 (3rd Cir. 2011)

Facts
In 1987, the Army Corps of Engineers (Corps) in-

spected a parcel of land belonging to David Donovan, 
categorized it as wetlands, and warned Donovan that he 
would need a permit if he fi lled in more than 1 acre of 
his property.1 In 1993, the Corps inspected his land again, 
discovered that he had fi lled in part of his property with-
out a permit, and ordered him to remove some of the fi ll.2 
Donovan refused, and in 1996, the United States sued 
Donovan, alleging an unlawful discharge in violation of 
the Clean Water Act (CWA).3

Procedural History
In 2006, the District Court granted summary judg-

ment to the United States, holding that Donovan’s prop-
erty was wetlands.4 Donovan appealed, claiming that the 
CWA did not give the Corps jurisdiction over his land.5 
The Third Circuit Court of Appeals remanded so that a 
record on the issue of jurisdiction could be developed 
because the Supreme Court had just narrowed the Corps’ 
CWA jurisdiction in Rapanos v. United States.6 In 2010, the 
District Court granted summary judgment to the United 

in accordance with the law.”9 On review, the agency is re-
quired to “articulate [] a rational connection between the 
facts found and the choice made.”10

The Court of Appeals reasoned that because the EPA’s 
interpretations of the meanings of the terms “current” 
and “accurate” are not based on the Clean Air Act but 
instead on a 2002 memorandum from the Offi ce of Air 
Quality Planning & Standards and the Offi ce of Transpor-
tation and Air Quality (the “Seitz Memo”), the agency’s 
interpretation is afforded Mead and Skidmore deference.11 
Under Mead and Skidmore deference the weight a court 
gives “an administrative interpretation not intended by 
an agency to carry the general force of law is a function 
of that interpretation’s thoroughness, rational validity, 
and consistency with prior and subsequent pronounce-
ments.”12

The Petitioners’ allegations stemmed from the fact 
that by the time the 2004 SIP was approved in 2010, the 
mobile source data it relied on was no longer accurate or 
current.13 When drafting the 2004 SIP, California relied on 
a 2002 computer modeling tool (EMFAC2002) for emis-
sions inventory data, which factored only emissions from 
heavy-duty diesel trucks registered in the state.14 How-
ever, for its 2007 SIP, California relied on a new computer 
modeling (EMFAC2007) for emissions inventory data. 
Unlike EMFAC2002, EMFAC2007 relied on not just trucks 
registered within the state but also considered where 
those trucks were being driven, leading to more accurate 
mobile source emissions estimates.15 

Relying on the D.C. Circuit’s holding in Sierra Club 
v. EPA,16 the EPA argued its decision to rely on the EM-
FAC2002 data for the 2004 SIP was not arbitrary and 
capricious in violation of the CAA. The Court rejected 
the EPA’s reliance on the D.C. Circuit holding in Sierra 
Club for many reasons. First, unlike in Sierra Club where 
the two data sets were complied a year apart, the EPA 
knew the EMFAC2007 data was available for three years 
before the 2004 SIP was approved.17 Second, unlike in 
Sierra Club, there was no increased burden on the EPA or 
the state in at least acknowledging the EMFAC2007 data 
because California already compiled the new data.18 Fi-
nally, the Court relied on its holding in Ass’n of Irritated 
Residents v. EPA (A.I.R.)19 to reject the EPA’s argument that 
its decision not to address the EMFAC2007 data was not 
arbitrary and capricious because the Court found that the 
EPA had a duty to address the adequacy of this data and 
explain why it was not using it.20

Conclusion
The Court granted the petitioners’ petition, holding 

that the “EPA’s failure to even consider the new data and 
to provide an explanation for its choice rooted in the data 
presented was arbitrary and capricious.”21

Ian Glick
St. John’s University School of Law ‘13
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holding of the Court may be viewed as that position tak-
en by those Members who concurred in the judgments on 
the narrowest grounds”; according to those courts, Ken-
nedy’s test is narrower because it is the least restrictive of 
federal jurisdiction.18

The First and Eighth circuits looked to Marks but rea-
soned that neither Rapanos test could be considered nar-
rower.19 The First Circuit Court of Appeals reasoned that 
it was unclear whether “narrower” in Marks could be read 
to mean either the ground which limits federal jurisdic-
tion the least or the ground that avoids the constitutional 
issue and is thus most restrictive of federal jurisdiction. 
Additionally, the First Circuit reasoned that it was not 
even clear which test would be least restrictive of federal 
jurisdiction, since there may be times when the Kennedy 
test would be satisfi ed but the plurality test would not, 
and vice versa.20 

Federal jurisdiction to regulate wetlands under the 
CWA exists if the wetlands meet either the plurality’s test 
or Justice Kennedy’s test from Rapanos.21 A court’s “goal 
in analyzing a fractured Supreme Court decision is to 
fi nd a single legal standard that when properly applied, 
produces results with which a majority of the Justices in 
the case articulating the standard would agree.”22 Justice 
Stevens, in the Rapanos dissent, wrote:

Given that all four Justices who have 
joined this opinion would uphold the 
Corps’ jurisdiction in both of these cas-
es—and in all other cases in which either 
the plurality’s or Justice Kennedy’s test 
is satisfi ed—on remand each of the judg-
ments should be reinstated if either of 
those tests is met.23

Because the dissenters believe that jurisdiction ex-
ists under either test, though they would have chosen a 
broader test themselves, lower courts are given a mandate 
to fi nd jurisdiction under either test.24

The Government has made a prima facie case for ju-
risdiction under both Rapanos tests.25 The plurality test is 
satisfi ed because channels on Donovan’s land connected 
to navigable-in-fact waters are perennial in nature, thus 
“reasonably permanent,”26 and photographic evidence 
and chemical testing establish a “continuous surface con-
nection.”27 Kennedy’s test, that the wetland “alone or in 
combination with similarly situated lands in the region, 
signifi cantly affect the chemical, physical, and biological 
integrity of other covered waters more readily understood 
as ‘navigable,’”28 is satisfi ed by proof, inter alia, that Don-
ovan’s wetlands contribute fl ow to the Sawmill Branch, 
that headwater wetlands, including Donovan’s, help to 
protect the Delaware Estuary, that “Donovan’s wetlands 
help sequester pollutants…from downstream waters” and 
that “the wetland complex that includes Donovan’s land 
plays an important role in the ‘aquatic food web.’”29

States for a second time, holding that under Rapanos Don-
ovan’s property was wetlands.7

Issues
Which test or tests articulated in Rapanos should be 

used to determine whether a property is “wetlands” sub-
ject to the Clean Water Act?

Rationale
The CWA makes “the discharge of any pollutant,” 

including “any addition of any pollutant to navigable 
waters from any point source,” unlawful.8 In United States 
v. Riverside Bayview Homes, Inc. the Supreme Court upheld 
the Corps’ determination that wetlands adjacent to navi-
gable waters were covered by the CWA.9 In Solid Waste 
Agency of Northern Cook County v. U.S. Army Corps of Engi-
neers, the Supreme Court held that the Corps’ jurisdiction 
did not extend to intrastate wetlands, which were habitats 
for endangered migratory birds.10

In Rapanos v. United States, the Supreme Court de-
cided whether “wetlands, which lie near ditches or 
man-made drains that eventually empty into traditional 
navigable waters, constitute waters of the United States 
within the meaning of the Act.”11 The Sixth Circuit had 
upheld the Corps’ jurisdiction, but the Supreme Court, 
in a fractured 4-1-4 opinion, articulated a narrower view 
of jurisdiction, and vacated and remanded. The dissent, 
written by Justice Stevens, would have upheld the lower 
court opinion.12 The plurality opinion, written by Justice 
Scalia, characterized waters of the United States more nar-
rowly than the dissent: as “relatively permanent, standing 
or continuously fl owing bodies of water ‘forming geo-
graphic features’ that are described in ordinary parlance 
as streams[,]…oceans, rivers, [and] lakes,” not including 
“channels through which water fl ows intermittently or 
ephemerally, or channels that periodically provide drain-
age for rainfall.”13 Justice Kennedy’s concurrence, which 
was also narrower than the dissent and provided the 
fi fth vote to remand, held that wetlands are covered by 
the CWA “if they possess a signifi cant nexus with waters 
of the United States, meaning that the wetlands, ‘either 
alone or in combination with similarly situated lands in 
the region, signifi cantly affect the chemical, physical, and 
biological integrity of other covered waters more readily 
understood as navigable.’”14

Some circuits that have interpreted Rapanos have 
concluded that only Justice Kennedy’s test should be used 
to determine CWA jurisdiction.15 Others have concluded 
that either Justice Kennedy’s or the plurality’s test may be 
used, and that the Corps has jurisdiction if either of them 
is satisfi ed.16 The Seventh and Eleventh circuits17 use 
only Justice Kennedy’s test, reasoning that the Supreme 
Court in United States v. Marks, directed that, “[w]hen a 
fragmented Court decides a case and no single rationale 
explaining the result enjoys the assent of fi ve Justices, the 
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summer months, morphological conditions of the vegetation such 
as buttressing of tree trunks and formation of hummocks, the 
presence and density of plant species adapted to satura ted soil 
conditions, and the presence of bed, bank, ordinary watermark 
and fl owing water in the tributary channels” and “the existence 
of several organisms in the wetlands and channels, as well as the 
presence of certain species of fi sh on the property.” Id. (internal 
quotations removed).

27. Id. at 186.

28. Rapanos, 547 U.S. at 780 (Kennedy, J., concurring).

29. Donovan, 661 F.3d at 186.

30. Id.

31. Id. at 189.

*   *   *

Recent Legislation

An Act to Amend the Penal Law, in Relation 
to Creating the Crime of Environmental 
Damage of Property, Senate Bill 702

Introduced on January 5, 2011, Senate Bill 702 moves 
to “criminalize intentional or reckless damage to the 
environment done in the course of committing another 
crime.”1 Sponsored by Senator Robach,2 the bill recogniz-
es the reality that during a crime, environmental protec-
tion is an idea lost to perpetrators. For example, in August 
of 2010, in the process of attempting to steal copper from 
a spare electrical transformer, defendants drained 4,800 
gallons of oil, “causing land and water contamination…at 
an estimated remediati on cost of over a million dollars.”3 
This bill works to see the environment as a victim of the 
crime, and hold perpetrators accountable for their actions 
on that front as well by classifying environmental damage 
of property as a class C felony.4

By approving such a bill as Bill 702, recognizing the 
additional crime of environmental damage and introduc-
ing an appropriate penalty, this works to deter those who 
wish to commit crimes from doing so in ways that will 
also harm the environment.

Alyssa Congdon
Albany Law School ‘12

Endnotes
1. 2011 Legis. Bill Hist. N.Y. S.B. 702.

2. Id.

3. Id.

4. S.B. 702, 234th N.Y. Leg. Sess.

*   *   *

EPA Regulatory Relief Act of 2011, H.R. 2250
H.R. 2250, which passed the House of Representa-

tives on October 13, 2011, would impose a legislative stay 
on four rules promulgated by the EPA in March 2011 that 
regulate emissions from boiler and process heater opera-

Turning to Donovan’s declaration, which stated that 
the channels on his property got water only from rainwa-
ter runoff from the adjacent highway and were complete-
ly dry for signifi cant periods, although those statements 
could potentially raise a genuine issue about whether the 
plurality’s test was met, they fail to raise an issue regard-
ing Kennedy’s test.30 Finding no issue of material fact, 
summary judgment was granted in favor of the Govern-
ment.31

Conclusion
Property is “wetlands” for the purpose of jurisdiction 

under the Clean Water Act, if either of the Rapanos tests is 
met.

James E. Darling
St. John’s University School of Law ‘12
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3. 33 U.S.C. § 1311(a).
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5. Id.

6. 547 U.S. 715 (2006).

7. Donovan, 661 F.3d at 177.

8. 33 U.S.C. §§ 1311(a), 1362(7).

9. Donovan, 661 F.3d at 179, (quoting United States v. Riverside Bayview 
Homes, Inc., 474 U.S. 121 (1984)).

10. Id. (quoting Solid Waste Agency of Northern Cook County v. U.S. 
Army Corps of Engineers, 531 U.S. 159 (2001)).

11. Id. (quoting Rapanos v. United States, 547 U.S. 715 (2006)) (internal 
quotes omitted).

12. Id.

13. Id. (quoting Rapanos, 547 U.S. at 739) (alterations in original).

14. Id. at 180, (quoting Rapanos, 547 U.S. at 742 (Kennedy, J., 
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15. Id. at 181.

16. Id.

17. United States v. Gerke Excavating, Inc., 464 F.3d 723, 724-25 (7th Cir. 
2006); United States v. Robison, 505 F.3d 1208, 1221-22 (11th Cir. 
2007).

18. Donovan, 661 F.3d at 181 (quoting United States v. Marks, 430 U.S. 
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19. United States v. Johnson, 467 F.3d 56, 62-64 (1st Cir. 2006); United 
States v. Bailey, 571 F.3d 791, 799 (8th Cir. 2009).

20. Donovan, 661 F.3d at 182.

21. Id. at 184.

22. Id. at 182, (quoting Planned Parenthood of Southeastern Pa. v. Casey, 
947 F.2d 682, 693 (3d Cir. 1991)).

23. Rapanos, 547 U.S. at 810 (Stevens, J. dissenting).

24. Donovan, 661 F.3d at 184.
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26. Id. at 185. In reaching this conclusion the court cited expert 
reports, submitted by the Government, that showed “a degree 
of soil saturation and surface ponding in wetlands during the 
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published at 76 Fed. Reg. 15554 (March 21, 2011); “Standards 
of Performance for New Stationary Sources and Emissions 
Guidelines for Existing Sources: Commercial and Industrial 
Solid Waste Incineration Units,” published at 76 Fed. Reg. 15704 
(March 21, 2011); and “Identifi cation of Non-Hazardous Secondary 
Materials That Are Solid Waste,” published at 76 Fed. Reg. 15456 
(March 21, 2011)).

2. See 76 Fed. Reg. 15707 (March 21, 2011).

3. Id. at 15707-08.

4. Section 112 of the Clean Air Act governs hazardous air pollutants. 
Section 129 governs the combustion of solid waste.

5. H.R. 2250, § 2(a)(1)(A)-(B).

6. Id. at § 3(a)(1).

7. Id. at § 3(a)(2)(A)-(E).

8. Id. at § 4(1).

9. Id. at § 5(a).

10. Id. § 5(b) (Executive Order No. 13563 establishes a policy that our 
regulatory system must take into account the benefi ts and costs of 
regulation, be based on the best available science, and identify the 
“best, most innovative, and least burdensome too ls for achieving 
regulatory ends.” It directs agencies to use fl exible approaches, 
ensure objectivity of scientifi c information, and perform retroactive 
analysis of existing rules. See 76 Fed. Reg. 3821 (January 21, 2011)).

*   *   *

Farm Dust Regulation Prevention Act of 2011 
(H.R. 1633)

Proposed by Rep. Kristi L. Noem (R-S.D.) in April 
2011 and passed by the U.S. House of Representatives in 
December 2011,1 the Farm Dust Regulation Prevention 
Act of 2011 (H.R. 1633) would place a temporary, one-year 
ban on changes to air regulations on course particulate 
matter,2 known scientifi cally as PM10.3 The bill would 
also amend the Clean Air Act4 to exempt from regulation 
a category of particulate matter dubbed “nuisance dust,” 
which would include soil-heavy5 particulate matter, not 
including dust created from coal combustion,6 which 
is “generated primarily from natural sources, unpaved 
roads, agricultural activities, earth moving, or other activ-
ities typically conducted in rural areas.”7 Finally, the bill 
would require the U.S. Environmental Protection Agency 
to hold public hearings, perform agricultural economic 
impact studies, and provide certain notices in the event 
that the agency proposed any changes to its rules or guid-
ance on national ambient air quality standards (NAAQS) 
for particulate matter which would impact the agricul-
tural community.8 

The Senate has read the bill and placed it on a calen-
dar, but has not acted on it.9 Should it pass the Senate, the 
White House has threatened to veto it.10

Proponents of the bill championed it as protecting 
suffering farmers from impending—and potentially crip-
pling—EPA action on PM10 regulations.11 Environmental 
groups have railed against the bill, calling it an attack 
on Clean Air Act provisions meant to protect the public 
against harmful soot pollution from industrial sources, 
coal mining, and motor vehicles.12 EPA’s most recent 

tions and solid waste incineration units under the Clean 
Air Act.1 The EPA originally adopted rules governing 
emissions from such facilities in December 2000, but after 
court proceedings in 2001 the EPA was granted a volun-
tary remand to reconsider the defi nitions of “commercial 
and industrial solid waste incineration unit” and “com-
mercial or industrial waste” contained in those rules.2 In 
2007, a court vacated a subsequent rule regarding those 
defi nitions, and the EPA responded by promulgating the 
March 2011 rules, which H.R. 2250 now seeks to stay.3 

In place of the March 2011 rules, the bill would re-
quire the Administrator of the EPA, on a date 15 months 
after enactment of the bill, to propose regulations “es-
tablishing maximum achievable control technology stan-
dards, performance standards, and other requirements 
under sections 112 and 1294…of the Clean Air Act” for 
boilers, process heaters and solid waste incinerator units, 
as well as regulations “identifying non-hazardous sec-
ondary materials that, when used as fuels or ingredients 
in combustion units[,]…are solid waste” for purposes 
of sections 112 and 129 of the Clean Air Act.5 For each 
of these regulations, the bill requires the Administra-
tor to establish a compliance date that is “not earlier 
than 5 years after the effective date of the regulation[.]”6 
When proposing the compliance dates, the bill requires 
the Administrator to consider “(A) the costs of achiev-
ing emissions reductions; (B) any non-air quality health 
and environmental impact and energy requirements of 
the standards and requirements; (C) the feasibility of 
implementing the standards and requirements…; (D) the 
availability of equipment, suppliers, and labor…; and (E) 
potential net employment impacts.”7 In addition, H.R. 
2250 would require the Administrator to adopt defi nitions 
of “commercial and industrial solid waste incineration 
unit,” “commercial and industrial waste,” and “contained 
gaseous material” contained in the December 2000 rule.8

When promulgating the regulations required by H.R. 
2250, the Administrator would have to “ensure that emis-
sions standards for existing and new sources…can be met 
under actual operating conditions consistently and con-
currently with emission standards for all other air pollut-
ants regulated by the rule for the source category….“9 The 
Administrator would also be required to impose the least 
burdensome of the regulatory alternatives authorized un-
der the Clean Air Act, consistent with the purposes of the 
Act and Executive Order No. 13563.10 

Paul McGrath
Albany Law School ‘12
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2 (2011) (The four rules are: “National Emissions Standards 
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published at 76 Fed. Reg. 15608 (March 21, 2011); “National 
Emissions Standards for Hazardous Air Pollutants for Area 
Sources: Industrial, Commercial, and Institutional Boilers,” 
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Hoover Power Allocation Act of 2011, Pub. 
L. No. 112-72, 125 Stat. 777 (codifi ed as 
amended at 43 U.S.C. § 619a (2011))

The 112th United States Congress enacted the Hoover 
Power Allocation Act of 2011 (the “Act”) on December 
20, 2011.1 The Act was proposed in order to “expand 
the availability of hydroelectric power generated at the 
Hoover Dam” by amending 43 U.S.C. § 619a, the Hoover 
Power Plant Act of 1984.2

The Boulder Canyon Project Act of 1928 authorized 
the building of the Hoover Dam; the federal government 
relied on several southern California, Colorado, and Ne-
vada cities and power companies to fund the project.3 
Those who assisted with the fi nancing of the project 
received 50-year power contracts.4 These contracts were 
renewed with the passage of the Hoover Power Plant Act 
of 1984.5 Prior to the Act’s enactment, 43 U.S.C. § 619a 
stipulated three Schedules, A, B, and C, in which fi rms or 
allottees of the energy contracts were listed.6 

The Act now provides for a new energy resource pool 
to be set aside under Schedule D, allowing for new allot-
tees in the Ho over Dam region that are not previously 
listed in the Schedules to enter into energy contracts.7 
This additional pool is created by reducing the individual 
resource pools of all the power users listed in Schedules 
A and B by fi ve percent.8 New allottees that are eligible 
include rural electric cooperatives, municipal power us-
ers, irrigation districts, and Indian tribes.9 The Act also 
requires that any energy set aside for Schedule D allottees 
that is not contracted out is to be returned to the contrac-
tors under Schedules A and B proportionately.10 The new 
energy contracts under the Act shall commence on Octo-
ber 1, 2017, and will no longer be designated as “renewal 
contracts” as the word renewal is stricken from the stat-
ute.11

Tammy Garcia
Albany Law School ‘13

Endnotes
1. Hoover Power Allocation Act of 2011, Pub. L. No. 112-72, 125 Stat. 

777 (codifi ed as amended at 43 U.S.C. § 619a (2011)).

2. Id.

3. H.R. Rep. No. 112-159(I), at 1 (2011).

4. Id.

5. Id. at 2.

6. 43 U.S.C. § 619a(a) (2006).

7. Hoover Power Allocation Act of 2011, Pub. L. No. 112-72, 125 Stat. 
777.

8. Id.

9. H.R. Rep. No. 112-159(I), at 2.

10. Hoover Power Allocation Act of 2011, Pub. L. No. 112-72, 125 Stat. 
777.

11. Id.

statutorily mandated fi ve-year reviews of NAAQS for fi ne 
(PM2.5) and course (PM10) particulate matter occurred in 
2006 and again in 2011,13 but the agency stated in late 2011 
that it does not plan to change PM10 standards from their 
1987 leve ls at this time.14 The White House called the bill 
an “unnecessary” response to an air standards change 
EPA was not planning to make, since the current PM10 
standards have been adjudged to be “adequately protec-
tive of public health.”15

Laura Bomyea
Albany Law School ‘13
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*   *   *

The Power NY Act of 2011
The Power NY Act of 2011 (the “Act”) is an act to 

amend the Public Service Law, the Public Authorities 
Law, the Real Property Law, the State Finance Law, and 
the Environmental Conservation Law.1 Governor Andrew 
Cuomo signed it into law on August 4, 2011.2 The purpose 
of the act is to “encourage private investment in clean 
power plants, improve public participation in power 
plant siting decision, reduce disproportionate environ-
mental impacts in overly burdened communities, and 
expand opp ortunities for energy effi ciency investments.”3 
To achieve this goal, the act establishes two new policies: 
the on-bill recovery program and the new energy siting 
law. As a result of the sheer size of this act, coverage will 
be limited to the primary provisions relating to the two 
new policies.

Section 23 of the act discusses severability, and asserts 
that “if any aspect of the bill is adjudicated by a court to 
be invalid, the judgment would not act to impair or in-
validate the remainder” of the act.4 The act took effect im-
mediately upon signing.5

On-Bill Recovery Program
The on-bill recovery program is an addition to the 

“Green Jobs/Green New York” program (hereinafter GJ-
GNY), which was adopted by former Governor David 
Paterson in 2009.6 The GJ-GNY is a statewide program 
designed, in part, to incentivize New York residents to 
make their homes and businesses more energy effi cient.7 
It encourages energy effi cient upgrades by offering low-
cost loans, installation services, and energy audits.8 The 
on-bill recovery will allow energy consumers to pay back 
loans for energy effi ciency retrofi tting through a monthly 
charge on their utility bill.9 By allowing energy consum-
ers to conveniently repay their loan this way, it is antici-
pated that considerably more New Yorkers will invest in 
energy effi cient measures.10 Adoption of energy effi cient 
measures will result in both a reduction in energy waste 
and in overall energy prices across the state.11 This is sig-
nifi cant because, according to a memorandum released 
by Governor Cuomo’s offi ce, New York State suffers 
from unnecessary energy waste that has resulted in New 
Yorkers paying some of the highest energy rates in the na-
tion.12 

The Power NY Act governs the establishment and 
administration of the on-bill recovery program. The meat 
of the regulation of the on-bill recovery program is set 
out in section 5 of the act, which is to amend the public 
service law by adding section 66-m.13 More specifi cally, 
section 5 sets out the time frames and procedures for de-
veloping the program, and then discusses the guidelines 
for collection and billing of the charges.14 Under this sec-
tion, the Public Service Commission (PSC) is required 
to: (i) “within [45] days of the effective date…commence 

*   *   *

New York Assembly Bill 3178, 2011 N.Y. A.B. 
3178

Introduced on January 24, 2011,1 this bill works to 
introduce an additional section within the Environmental 
Conservation Law requiring “notifi cation to the Depart-
ment of Environmental Conservation of a release of [any] 
reportable quality of hazardous substance.”2 Sponsored 
by Senator Gary Pretlow from the Member Section, the 
bill fi rst passed through the Assembly Committee and 
was transferred to the Assembly Committee on Codes on 
April 5, 2011.3 On January 4, 2012, the bill made its way 
back to the Committee on Environmental Conservation 
and is currently pending action.4

Prior to Bill 3178’s introduction, there was not an 
adequate statutory scheme in place to determine with 
any specifi city what amounts of hazardous wastes were 
released, which was necessary to show an Environmental 
Conservation Law violation.5 This was due to a lack of in-
centive for individuals to report, for if they did not report 
the amount then they could not be charged with a poten-
tially more serious crime.6

Bill 3178 seeks to amend the Environmental Conser-
vation Law to punish repeat offenders by adding lan-
guage throughout the relevant sections to include those 
convicted of related environmental law infractions of the 
preceding ten years.7 Should the bill pass, the act will go 
into effect on the fi rst of the succeeding month of No-
vember.8 A violation of this new bill would result in the 
charge of a class E felony.9

This bill will provide individuals with the incentive to 
report, which can allow the Department of Environmental 
Conservation to begin clean-up efforts quicker, should 
they be needed. It is one of the fi rst acts to make an envi-
ronmental offense a serious crime punishable by serious 
jail time. Passing Bill 3178 will create a substantial helping 
hand to protecting New York residents and the environ-
ment.

Alyssa Congdon
Albany Law School ‘12

Endnotes
1. A.B. 3178, 234th N.Y. Leg. Sess.

2. Id.

3. Id.

4. E-Lobbyist.com, Legisl ative Detail: NY Assembly Bill 3178—2011 
General Assembly, http://e-lobbyist.com/gaits/NY/A03178 (last 
visited February 7, 2012).

5. A.B. 3178, 234th N.Y. Leg. Sess.

6. Id.

7. Id.

8. Id.

9. Id.
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erty’s obligations to the program, “the total amount of the 
original charge, the payment schedule,…the approximate 
remaining balance, [and] a description of the energy ef-
fi ciency services performed” on the property.28

New Energy Siting Law
The new energy siting law, detailed in section 12 of 

the act, will reestablish the siting process under Public 
Service Law Article 10, which expired in 2003.29 The pur-
pose of this provision is to “streamline the State decision-
making process with respect to issuing a certifi cate for 
constructing and operating new major electric generating 
facilities having a nameplate capacity of [25,000] kilo-
watts or more, and modifi ed or repowered facilities.”30 
Under the current system, developers are forced to deal 
with “multiple levels of government, the jurisdiction of 
multiple agencies, and various protocols.”31 The act will 
establish a seven-member board on electric generation 
siting and the environment that will have the authority to 
adopt the rules and regulations relating to the procedures 
that are to be used in certifying facilities that fall under 
this policy.32

Under this new policy, an applicant seeking a con-
struction and operation certifi cate must fi rst submit to the 
board a preliminary scoping statement and then submit a 
formal application. The act requires that the preliminary 
scoping statement include:

(a) a description of the proposed facil-
ity and its environmental settings; (b) 
the potential environmental and health 
impacts resulting from the construction 
and operation of the proposed facility; (c) 
proposed studies or program of studies 
designed to evaluate potential environ-
mental and health impacts; (d) measure 
proposed to minimize environmental 
impacts;…(g) identifi cation of all other 
state and federal permits, certifi cations, 
or other authorizations needed for con-
struction, operation or maintenance of 
the proposed facility; and (h) any other 
information that may be relevant or that 
the board may require.33

The application for certifi cation must include: (c) 
plans for pollution control systems; (e) plans for secu-
rity during construction and operation of the facility; (f) 
an evaluation of signifi cant and adverse environmental 
impacts of the proposed facility; (g) a cumulative impact 
analysis of air quality within a particular distance of the 
facility; (h) a comprehensive study of the demographic, 
economic and physical descriptions of the community 
within which the proposed facility is to be located; and (i) 
a discussion of reasonable and available alternative loca-
tions for the proposed facility.34 In addition, some of the 

a proceeding to investigate the implementation by each 
combination electric and gas corporations having annual 
revenues in excess of [$200,000,000] of a billing and col-
lection service for on-bill charges in payment of obliga-
tions of [their] customers” for energy effi ciency retrofi t-
ting loans under GJ-GNY; (ii) within [150] days “make 
a determination establishing the billing and collection 
procedures” for on-bill recovery charges; and (iii) within 
[300] days “require such electric and gas corporations to 
offer billing and collection services for” GJ-GNY on-bill 
recovery charges.15 Furthermore, “to the extent practical, 
such electric and gas corporations shall utilize existing… 
billing infrastructure to implement their billing and col-
lection responsibilities.”16 At the outset, each electric and 
gas company offering on-bill recovery charges is required 
to limit the number of participating customers to 0.5% of 
its customers.17 This is to ensure that the implementation 
of the program has “not caused signifi cant harm to the 
electric or gas company or its ratepayers.”18 Unless the 
energy effi cient improvements result in more energy sav-
ings on a customer’s gas bill, all on-bill recovery charges 
are to be collected on the customer’s electric bill.19

On-bill recovery is available to “all customers who 
have met the standards established by the New York state 
energy research and development authority [(NYSER-
DA)] for participation” and “have executed an agreement 
for the performance of qualifi ed energy effi ciency ser-
vices” under GJ-GNY.20 However, the act further requires 
that for residential properties, the customer must “hold 
primary ownership or represent the primary owner…
and hold primary meter account responsibility…to which 
such on-bill recovery charges will apply.”21 In the event 
of a transfer in ownership of a customer’s property, “the 
on-bill recovery charges for any services provided at the 
customer’s premise shall survive changes in ownership, 
tenancy, or meter account responsibility,” but, unless ex-
pressly assumed by the purchaser, “arrears in on-bill re-
covery charges at the time of…[transfer] shall remain the 
responsibility of the incurring customer.”22

Section 8 of the act authorizes the NYSERDA to estab-
lish—among other things—charges to be paid by custom-
ers, late payment charges, standards for customer partici-
pation, and, under certain circumstances, maximum loan 
amounts.23 Section 8 also sets out a number of require-
ments that must be fulfi lled by the NYSERDA.24 The act 
requires the authority to provide notice to customers of 
their fi nancial and legal obligations, and any possible 
risks associated with, accepting loan responsibilities un-
der the GJ-GNY program.25 Furthermore, the act requires 
the authority to provide notice to customers of their right 
to cancel their loan agreement within fi ve days of signing 
the agreement.26 The authority is required to “evaluate 
the cost-effectiveness of the on-bill recovery mechanism 
on an on-going basis.”27 Additionally, section 11 of the 
act requires that any person or entity offering to sell real 
property that is subject to the GJ-GNY on-bill charge pro-
vide written notice to the prospective buyer of the prop-
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15. Id. at § 5(1)(a).

16. Id. at § 5(1)(a).

17. Id. at § 5(1)(b).

18. Id. at § 5(1)(b).

19. Id. at § 5(1)(d).

20. Id. at § 5(2)(a)(the authority of NYSERDA to direct the 
establishment and implementation of the on-bill recovery program 
is granted in Section 8 of the Power NY Act of 2011).

21. Id. at § 5(2)(a).

22. Id. at § 5(2)(d).

23. Id. at §§ 8(1)(a)(ii), 8(1)(b)(iii)–(vi).

24. Id. at § 8(1)–(3).

25. Id. at § (8)(2)(e)(i).

26. Id. at § 8(2)(g).

27. Id. at § 8(3).

28. Id. at § 11(a).

29. Memorandum from Andrew Cuomo on the Power NY Act of 2011 
at 6.

30. Id. at 3.

31. Id. at 6.

32. Power NY Act of 2011, § 12(160)–(161).

33. Id. at § 12(163).

34. Id. at § 12(164).

35. Id.

36. Id. at § 12(165).

37. Id.

38. Id. at § 12(167).

39. Id. at § 12(166).

40. Memorandum from Andrew Cuomo on the Power NY Act of 2011 
at 4; see also, Power NY Act of 2011, § 12(168).

41. Power NY Act of 2011, § 12(168).

42. Id. at § 12(168)–(170).

*   *   *

 Regulation of the Conducting of Hydraulic 
Fracturing, A8805A

Assemblymember Thomas Abinanti introduced 
Assembly Bill A8805A, which would amend Article 23 
of the environmental conservation law as it pertains to 
disclosure of information related to hydraulic fracturing 
by adding two titles, fi fteen and sixteen.1 The bill seeks 
to mandate full disclosure to the state of all chemicals 
used in the process of hydraulic fracturing, including the 
concentration of each chemical.2 However, hydraulic frac-
turing companies would not be required to disclose the 
specifi c identity of any proprietary chemicals used.3 Ad-
ditionally, under the bill, hydraulic fracturing companies 
would be held strictly liable in all litigation arising from 
the practice of hydraulic fracturing.4 

Dana Stanton
Albany Law School ‘12

information required for the preliminary scoping agree-
ment is also required for the formal application.35

Upon receipt of the application, the board will initiate 
a process to determine whether the applicant should be 
granted a certifi cate to construct and operate the facility.36 
Within 60 days of receipt the board must determine if the 
application is complete, and upon fi nding the applica-
tion to be complete, schedule a date for a public hearing 
regarding the proposed facility.37 Hearings are required to 
be conducted in an expeditious manner before a hearing 
examiner.38 There are several parties that are permitted 
as of right to participate in the siting proceedings before 
a hearing examiner; they are listed in the new section 166 
of Article 10.39 In coming to a conclusion, the act states 
that the board may not issue a certifi cate “absent fi ndings 
a determinations that, among other things, the facility 
will (i) benefi cially add or substitute capacity in the State; 
(ii) minimize or avoid adverse environmental impacts; 
(iii) minimize or avoid adverse disproportionate impacts; 
and (iv) comply with all state and local laws and regula-
tions unless such laws and regulations are found to be 
unreasonably burdensome with respect to the proposed 
project.”40 The board must issue a decision within one 
year from the day the application was deemed to be com-
plete.41 Once a fi nal decision has been issued, the deter-
mination can be become subject to rehearing and judicial 
review.42

Emma Maceko
Albany Law School ‘12

Endnotes
1. Power NY Act of 2011, A. 8510, 234th N.Y. Legislative Session 

(2011).

2. Press Release, http://www.governor.ny.gov/press/
08042011NYLegislation.

3. Memorandum from Andrew Cuomo on the Power NY Act of 
2011(2011), at 5, available at http://www.governor.ny.gov/assets/
GPB21-POWER-NY-MEMO.pdf.

4. Power NY Act of 2011, § 23.

5. Id. at § 24.

6. Memorandum from Andrew Cuomo on the Power NY Act of 
2011, at 5; http://www.nysenate.gov/blogs/2009/sep/11/senate-
passes-green-jobsgreen-ny-bill.

7. New York State Senate, Senate Passes “Green Jobs/Green NY” Bill, 
(September 11, 2009). http://www.nysenate.gov/blogs/2009/
sep/11/senate-passes-green-jobsgreen-ny-bill.

8. Id.

9. Power NY Act of 2011, §§ 3–5.

10. Memorandum from Andrew Cuomo on the Power NY Act of 2011 
(2011), at 5.

11. Id. at 5–6.

12. Id.

13. Power NY Act of 2011, § 5.

14. Id. at § 5.
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4. Ski Area Recreational Opportunity Enhancement Act of 2011, Pub. 
L. No. 112-46, 125 Stat. 538 (codifi ed as amended at 16 U.S.C. § 
497b (2011)).

5. Id.

6. Id.

7. Id.

8. News Release, U.S. Dep’t of Agric. Forest Serv., USDA Forest 
Service Welcomes Boon to Local Economies in Ski Communities 
(Nov. 7, 2011), available at http://www.fs.fed.us/news/2011/
releases/11/ skicomm.shtml.

9. Id.

10. Id. 

*   *   *

Transparency in Regulatory Analysis of 
Impacts on the Nation Act of 2011, H.R. 2401 

H.R. 2401, which passed the House on September 
23, 2011, would require the President to establish a com-
mittee “to analyze and report on the cumulative and 
environmental impacts of certain rules1 and actions2 of 
the [EPA].” The Committee would be required to estimate 
the impacts of rules covered by the Bill with regard to the 
global economic competitiveness of the U.S., resulting 
changes in electricity and fuel prices, employment, the 
reliability and adequacy of bulk power supply in the U.S., 
and “other cumulative costs and cumulative benefi ts, in-
cluding evaluation through a general equilibrium model 
approach[.]”3 The committee would also be required to 
discuss of the cumulative impact of the covered rules on 
consumers, small businesses, regional economies, state/
local/tribal governments, low-income communities, pub-
lic health, labor markets, and agriculture.4 The Committee 
would submit a preliminary report on these analyses and 
hold a comment period before submitting a fi nal report to 
Congress.5 

In addition to requiring the analysis of impacts of 
certain rules, H.R. 2401 also would nullify other rules and 
require the redevelopment of those rules by the EPA. It 
would make the “Federal Implementation Plans: Inter-
state Transport of Fine Particulate Matter and Ozone and 
Correction of SIP Approvals”6 rule, and “any successor or 
substantially similar rule,” of no force or effect.7 In place 
of that rule, the Bill provides that the Administrator “shall 
continue to implement the Clean Air Interstate Rule.”8 
However, the Bill states that the Administrator may not 
issue any new rule under § 110(a)(2)(D)(i)(I) or § 126 of 
the Clean Air Act relating to air quality standards for 
ozone or particulate matter until 3 years after the Com-
mittee submits its fi nal report, and shall “allow the trad-
ing of emissions allowances among entities covered by 
the rule irrespective of the State in which such entities are 
located.”9 The Bill also requires that any such rule “shall 
establish a date for State implementation of the standards 
not earlier than 3 years after the date of publication of 
such rule.”10

Endnotes
1. A8805A, 234th Leg. Sess. (2011), available at http://assembly.state.

ny.us/leg/?default_fl d=&bn= A08805&term=2011&Summary=Y&
Actions=Y&Text=Y (prefi led in the Assemby, Jan. 4, 2012).

2. Id.

3. Id.

4. Id.

*   *   *

Ski Area Recreational Opportunity 
Enhancement Act of 2011, Pub. L. No. 112-
46, 125 Stat. 538 (codifi ed as amended at 16 
U.S.C. § 497b (2011))

The 112th United States Congress enacted the Ski 
Area Recreational Opportunity Enhancement Act of 2011 
(the “Act”) on November 7, 2011.1 The Act was proposed 
in order to amend 16 U.S.C. § 497b, the National Forest 
Ski Area Permit Act of 1986.2 Prior to the Act’s enactment, 
16 U.S.C. § 497b only allowed designated ski permit areas 
of National Forest to be used for Nordic or alpine skiing.3 
The Act now allows ski permit areas to be used for other 
snow sports, as well as “additional seasonal or year-
round recreational activities and facilities.”4

With the addition of other recreational uses, Congress 
specifi cally listed which activities were included, and 
which activities were excluded. Included recreational ac-
tivities, other than snow sports, include zip lines, moun-
tain bike trails and terrain parks, frisbee-golf courses, and 
rope courses.5 Recreational activities that are specifi cally 
excluded are tennis courts, water slides and water parks, 
swimming pools, golf courses, and amusement parks.6 
Although ski permit areas can now incorporate these new 
recreational activities, the Secretary of Agriculture—when 
determining the amount of acres to encompass a ski per-
mit area—shall not consider an amount of acreage that 
would be necessary for the new activities.7

The United States Forest Service has praised the Act 
for providing opportunities that could help boost rural 
economies.8 The United States Forest Service estimates 
that the Act will provide for “600 extra jobs and is expect-
ed to bring in an additional $40 million to local communi-
ties.”9 Additionally, the United States Forest Service also 
anticipates an increase in the number of visits to desig-
nated ski permit areas throughout the year because of the 
newly permitted activities and facilities.10

Tammy Garcia
Albany Law School ‘13

Endnotes
1. Ski Area Recreational Opportunity Enhancement Act of 2011, Pub. 

L. No. 112-46, 125 Stat. 538 (codifi ed as amended at 16 U.S.C. § 
497b (2011)).

2. Id.

3. 16 U.S.C. § 497b(a) (2006).
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Electric Utilities” (published at 75 Fed. Reg. 35127 (June 21, 
2010)); “Primary National Ambient Air Quality Standard for 
Sulfur Dioxide” (published at 75 Fed. Reg. 35520 (June 22, 2010)); 
“Primary National Ambient Air Quality Standards for Nitrogen 
Dioxide” (published at 75 Fed. Reg. 6474 (February 9, 2010)); 
“National Emission Standards for Hazardous Air Pollutants from 
the Portland Cement Manufacturing Industry and Standards of 
Performance for Portland Cement Plants” (published at 75 Fed. 
Reg. 54970 (September 9, 2010)). In addition, “covered” rules 
include any rule or guideline promulgated on or after January 1, 
2009 (A) “under section 111(b) or 111(d) of the Clean Air Act…
to address climate change”; (B) “by the Administrator of the 
Environmental Protection Agency, a State, a local government, or 
a permitting agency under or as the result of section 169A or 169B 
of the Clean Air Act”; (C) “establishing or modifying a national 
ambient air quality standard under section 109 of the Clean Air 
Act”; (D) “addressing fuels under title II of the Clean Air Act…
as described in the Unifi ed Agenda of Federal Regulatory and 
Deregulatory Actions under Regulatory Identifi cation Number 
2060-AQ86, or any substantially similar rule, including any rule 
under section 211(v) of the Clean Air Act (42 U.S.C. 7545(v)).”

2. A covered action “means any action on or after January 1, 2009, 
by the Administrator of the Environmental Protection Agency, a 
State, a local government, or a permitting agency as a result of the 
application of part C of title I (relating to prevention of signifi cant 
deterioration of air quality) or title V (relating to permitting) of the 
Clean Air Act (42 U.S.C. 7401 et seq.), if such application occurs 
with respect to an air pollutant that is identifi ed as a greenhouse 
gas in ‘‘Endangerment and Cause or Contribute Findings for 
Greenhouse Gases Under Section 202(a) of the Clean Air Act’,’ 
published at 74 Fed. Reg. 66496 (December 15, 2009).”

3. H.R. 2401, 112th Cong. (2011).

4. Id.

5. Id.

6. Published at 76 Fed. Reg. 48208 (August 8, 2011).

7. H.R. 2401, 112th Cong. (2011).

8. Id. (The Bill defi nes the Clean Air Interstate Rule as “the Clean Air 
Interstate Rule and the rule establishing Federal Implementation 
Plans for the Clean Air Interstate Rule as promulgated and 
modifi ed by the Administrator (70 Fed. Reg. 25162 (May 12, 2005), 
71 Fed. Reg. 25288 (April 28, 2006), 72 Fed. Reg. 55657 (October 
1, 2007), 72 Fed. Reg. 59190 (October 19, 2007), 72 Fed. Reg. 62338 
(November 2, 2007), 74 Fed. Reg. 56721 (November 3, 2009))”).

9. H.R. 2041, 112th Cong. (2011).

10. Id.

11. Published at 76 Fed. Reg. 24976 (May 3, 2011).

12. H.R. 2401, 112th Cong. (2011).

13. Id.

14. Id.

15. Id.

16. Id.

17. Id.

18. Id.

19. Id.

*   *   *

The Trash Free Seas Act o f 2011
On November 2, 2011, the United States Senate Com-

mittee on Commerce, Science, and Transportation report-
ed favorably on Senate Bill 1119, the Trash Free Seas Act 
of 2011.1 The act seeks to amend the previously enacted 
Marine Debris Research, Prevention, and Reduction Act2 

Other rules that H.R. 2401 would render without 
force or effect are the proposed ‘‘National Emission Stan-
dards for Hazardous Air Pollutants From Coal- and Oil-
Fired Electric Utility Steam Generating Units and Stan-
dards of Performance for Fossil-Fuel-Fired Electric Utility, 
Industrial-Commercial-Institutional, and Small Industrial-
Commercial-Institutional Steam Generating Units,’’11 and 
any rules based upon that proposed rule.12 In place of the 
proposed rule, the Bill directs the Administrator to issue 
regulations establishing national emission standards and 
standards of performance for steam generating units, but 
only after consideration of the Committee’s fi nal report 
and 12 months after the report is submitted to Congress.13 
The Bill requires the compliance dates for such regula-
tions to be “not earlier than 5 years after the effective date 
of the regulations,” and in establishing the compliance 
date, the Administrator must consider: the cost of achiev-
ing reductions; “the feasibility of implementing the stan-
dards and requirements”; “the availability of equipment, 
suppliers, and labor”; and “potential net employment 
impacts.”14 

With regard to the regulations required by the Bill for 
steam generating units, H.R. 2401 requires the establish-
ment of “standards achievable in practice.”15 For coal and 
oil fi red electric utility steam units, the standard achiev-
able in practice would be the “best controlled similar 
source for each source category or sub-category.16 For ex-
isting sources, the standard achievable in practice is estab-
lished by the “group of sources that constituted the best 
performing 12 percent of existing sources for each source 
category or subcategory.”17 In addition, the Administrator 
must impose the least burdensome regulatory  alternative 
authorized under the Clean Air Act.18

Finally, the Bill provides that the Administrator shall 
take feasibility and cost into consideration when estab-
lishing primary or secondary ambient air quality stan-
dards under § 109 of the Clean Air Act.19

Paul McGrath
Albany Law School ‘12

Endnotes
1. The covered rules include: the Clean Air Interstate Rule and the 

rule establishing Federal Implementation Plans for the Clean 
Air Interstate Rule; “National Ambient Air Quality Standards 
for Ozone” (published at 73 Fed. Reg. 16436 (March 27, 2008)); 
“National Emission Standards for Hazardous Air Pollutants 
for Major Sources: Industrial, Commercial, and Institutional 
Boilers and Process Heaters” (published at 76 Fed. Reg. 15608 
(March 21, 2011)); “National Emission Standards for Hazardous 
Air Pollutants for Area Sources: Industrial, Commercial, and 
Institutional Boilers” (published at 76 Fed. Reg. 15554 (March 21, 
2011)); “National Emission Standards for Hazardous Air Pollutants 
from Coal- and Oil- Fired Electric Utility Steam Generating Units 
and Standards of Performance for Fossil-Fuel-Fired Electric 
Utility, Industrial-Commercial-Institutional, and Small Industrial-
Commercial-Institutional Steam Generating Units” (signed by 
Administrator Lisa P. Jackson on March 16, 7 2011); “Hazardous 
and Solid Waste Management System; Identifi cation and Listing 
of Special Wastes; Disposal of Coal Combustion Residuals From 
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by restating its purpose and revising its marine debris 
program.3 Senator Daniel Inouye of Hawaii is the sponsor 
of this bill.4 

The fundamental nature of the Trash Free Seas Act 
of 2011 is to expand the Marine Debris Research, Preven-
tion, and Reduction Act in order to include research and 
assessment efforts in addition to reducing or preventing 
marine debris.5 Bearing responsibility for these added 
tasks would be the Administrator of the National Oceanic 
and Atmospheric Administration (NOAA) in tandem 
with other federal agencies.6 Part of the research and as-
sessment activities are certain focal areas such as “derelict 
fi shing gear,” “plastics,” as well as creating inventories of 
marine debris and the impact it has on “marine resources, 
the marine environment, navigation safety, and the Unit-
ed States economy.”7

Furthermore, the NOAA Administrator would be 
required to initiate outreach and education programs re-
garding marine debris, its sources, the threats it carries, 
and how to effectively remove its adverse impacts on the 
marine environment.8 These programs can be coordinated 
with other outreach efforts effectuated under the Marine 
Plastic Research and Control Act of 1987.9 The Trash Free 
Seas Act of 2011 is pending.before the entire Senate body 
to consider it.10

Michael W. Gadomski
Albany Law School ‘13

Endnotes
1. The Library of Congress, Bill Summary & Status: 112th 

Congress (2011–2012): S. 1119: All Information, THOMAS, 
http://thomas.loc.gov/cgibin/bdquery/D?d112:1:./ 
temp/~bd9LN1:@@@L&summ2=m&|/home/LegislativeData.
php|.

2. 33 U.S.C. §§ 1951–1958 (2006).

3. Id.

4. Id.

5. Id.; Marine Debris Research, Prevention, and Reduction Act, 33 
U.S.C. § 1952 (2006); see also Jessica R. Coulter, A Sea Change to 
Change the Sea: Stopping the Spread of the Pacifi c Garbage Patch with 
Small-Scale Environmental Legislation, 51 WM. & MARY L. REV. 1959, 
1972 (2010) (discussing how this statute’s measures had failed to 
generate a “coordinated federal effort to reduce land-based marine 
debris” among federal, state, and local authorities).

6. The Library of Congress, Bill Summary & Status: 112th 
Congress (2011–2012): S. 1119: All Information, THOMAS, 
http://thomas.loc.gov/cgibin/bdquery/D?d112:1: ./
temp/~bd9LN1:@@@L&summ2=m&|/home/LegislativeData.
php|.

7. The Library of Congress, Bill Summary & Status: 112th Congress 
(2011–2012): S.1119: Bill Text, THOMAS, http://thomas.loc.gov/cgi-
bin/query/z?c112:S.1119:.

8. Id.

9. Id.; 33 USC § 1915 (2006).

10. S. 1119: Trash Free Seas Act of 2011, GOVTRACK.US, http://www.
govtrack.us/co ngress/bill.xpd?bill=s112-1119.
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developed with enormous warehouses to store acres of 
servers to support our Internet-dependant businesses and 
hobbies and communications. And these servers must 
never be allowed to “go down” and are therefore backed 
by tremendous diesel-powered generators which emit 
huge amounts of pollution, including greenhouse gases 
and particulates. So what do we do about that? For one 
thing we can become aware of these facts, send and store 
fewer electronic communications and pick up the phone 
more often (and not necessarily a cell phone as they re-
quire “rare earth,” an uncommon commodity the mining 
of which is environmentally destructive!). As I say, there 
are almost always environmental consequences to our 
daily actions and often these consequences are signifi cant, 
especially multiplied by the billions of us who perform 
such actions on a daily basis and the billions of times 
such actions (like eating, traveling, communicating, heat-
ing/cooling our home/offi ces) are repeated. So please 
spend some time thinking about these issues.

Please fi ll out the Questionnaire online (yes, I know 
the servers will be using energy to store all this informa-
tion but at least we won’t be killing trees; there’s always 
a trade-off). I also ask that you interact with us. Give us 
feedback. There is space in the Questionnaire for you 
to express yourself. We want to hear from you. And/or 
you can post your comments on the Section’s website, 
and/or you can email me directly. As you can tell, I care 
deeply about so many issues, and I care about leading 
by example. I’m looking forward to working with all of 
you this year and I hope to hear from many of you too. 
Let’s start with the Questionnaire. Feel free to forward it 
to others, even beyond our Section. The more the merrier. 
The Questionnaire is available through the Section’s web-
site (www.nysba.org/environmental), and more directly, 
here: www.nysba.org/ELSQuestionnaire.

 Carl Howard

Accord lacks any targets or time frame to reduce carbon 
emissions and has aptly been described as “a historic fail-
ure that will live in infamy.” The level of carbon currently 
in the atmosphere is around 400 ppm and rising, with 
no relief in sight. If every pledge made by the attending 
countries was put in place, by 2100 carbon levels would 
likely exceed 725 ppm! If we assume that every wildly 
optimistic carbon-reduction strategy proposed by every 
country to have even bothered to make a proposal was 
put in place, carbon levels might only reach 600 ppm. At 
these levels the amount of environmental destruction and 
human misery is too much to contemplate. I am not being 
hysterical when I say the problems that Mr. McKibben 
and so many others have detailed are present, they are 
measurable and they are going to get worse.

Our work in this Section is as relevant to this discus-
sion as is the lifestyle of each member of this Section. We 
need to conform our way of life in private and in public, 
at home and at work, to this reality. I am asking you to 
take the time to think about the issues raised in the Ques-
tionnaire, and to go way beyond these basic questions 
and do what you feel you can do to be part of the solution 
to this enormous threat.

Recently I read a series of articles about the Internet 
“cloud.” I do not have any questions in the Question-
naire about the cloud or Internet usage but this is another 
insight into the impact of the carbon footprint from our 
everyday lives. Most of us were under the impression that 
the Internet was a “green” enterprise, that sending Email 
and e-copies of documents and pictures was “low im-
pact” and environmentally friendly (“save a tree!”). Think 
again. The fact of the matter is that the amount of energy 
required to run all the servers that support our Internet 
usage and store (the “cloud”) the fantastic amount of data 
that we send and store every day is astronomical. Many 
remote farming communities across the globe are being 

Message from the Incoming Chair
(continued from page 3)
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