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I am very pleased to 
write to you as the Chair of 
the General Practice Section. 
Although many say there 
are no longer general practi-
tioners, it seems clear that a 
substantial number of New 
York lawyers practice either 
in small fi rms or as solo 
practitioners. The majority 
of our members appear to 
practice in the areas of real 
property, trusts and estates, 
elder law or business affairs and the litigated matters 
that arise from those areas, all of which have overlap-
ping problems. As a result they must be familiar with 
the law in these and many areas in order to serve the 
needs of their clients.

The mission of the General Practice Section has 
increasingly changed to serve the needs of larger fi rms 
as well as those of the small fi rm and solo practitioner. 
As a solo practitioner for the past 13 years as well as 
spending over 30 years in a small or medium fi rm 
environment, I am well aware of the value of the re-
sources and opportunities to network with colleagues, 
which arise from active membership in the State Bar 
Association and particularly our Section.

In recent years the Section has made major steps to 
improve the benefi ts available to its members. With the 
rapid growth of technology and the increasing costs 
of travel, we are changing our CLE programs from 
site-based events to a concise teleconference format, 
which permits our members to remain in their offi ces 
and participate in discrete topics, each program lasting 
about two hours. In so doing we may offer our mem-
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also considering a number of other projects designed to 
benefi t our members as well as improving our section 
blog and continuing to bring you One on One, our Sec-
tion journal.

While I am excited by the prospects and challenges 
of the future, I know that improving the Section is a 
long-term goal whose success requires the efforts of all 
of its members. I hope you will participate fully and 
enhance the benefi ts for all. I look forward to working 
with you in the coming year.

Paul J. O’Neill, Jr.

bers programs they truly need without spending time 
on topics of less value to their practice. 

Our listserve is highly prized by our members for 
the professionalism, civility and generous assistance of-
fered by their colleagues. It is a valuable tool for mem-
bers to receive guidance from their peers in recognizing 
and solving problems in areas outside their normal 
practice. It also enables the members to meet and get to 
know practitioners in other areas of the state. 

As part of our drive to increase membership, we 
are beginning a program to expand participation at the 
level of our district representatives so that our mem-
bers will be able to benefi t in their local region without 
having to take undue time from their practice. We are 

The NYSBA leadership and staff extend thanks to you and our more than 
74,000 members—from every state in our nation and 109 countries—for 
your membership support in 2008. 

Your commitment as members has made NYSBA the largest voluntary state 
bar association in the country. You keep us vibrant and help make us a strong, 
effective voice for the profession.

You’re a New York State Bar Association member.

You recognize the value and relevance 
of NYSBA membership. 

For that, we say thank you.

Patricia K. Bucklin
Executive Director

Bernice K. Leber
President
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From the Editor
It’s that time of year 

again when our Section has 
a transition in its leader-
ship. Harriette Steinberg had 
served us well as our Chair 
and we want to thank her for 
all her time and effort that 
she devoted in the past year 
to support and build our Sec-
tion. We now look forward 
to our new administration 
with Paul O’Neill at the helm 
and a new set of supporting 
offi cers. One of the primary 
goals we have set for this 
year is to enhance the awareness of the importance of 
membership in our Section and seek to make us the 
largest Section of the State Bar.

This publication has a varied list of topics and we 
hope you will have found that it may be not only of 
interest but also of signifi cance in your practice. 

We are again continuing to report the opinions of 
the State Bar Ethics Committee, which have been is-
sued since the last edition of One-on-One. 

We again welcome any comments you may have 
with regard to this publication and appreciate any 
criticism that you may wish to express. As noted in the 
past editions, we welcome any articles that you have 
written or would like to write which you believe may 
be of interest to the general practitioners.

Martin Minkowitz

Request for Articles

www.nysba.org/OneonOne

If you have written an article you would like 
considered for publication, or have an idea for 
one, please contact One on One Editor:

Martin Minkowitz, Esq.
Stroock & Stroock & Lavan
180 Maiden Lane
New York, NY 10038
mminkowitz@stroock.com

Articles should be submitted in electronic 
document format (pdfs are NOT acceptable), 
along with biographical information.
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In view of Stortecky (supra note 1) and Lafferty 
(supra note 1) informal accountings may not serve to 
protect either fi duciaries or professional providers of 
services from a subsequent review by the Surrogate of 
the fairness or reasonableness of their fees. Moreover, 
since the release provided with informal accountings is 
only as good as the accounting itself,8 the release may 
not serve to protect the fi duciary or the provider if the 
informal account does not include an affi davit of pro-
fessional services that provides the benefi ciaries with 
the information they need to evaluate the fees shown 
as administration expenses.9 

Where the services were performed many years 
prior to the accounting proceeding, some or all of 
the providers’ time records and fi les may have been 
purged or otherwise lost or destroyed, and there may 
not be any witnesses with personal knowledge who 
can explain and justify the services that were rendered. 
In such a case, if a benefi ciary or the Surrogate, sua 
sponte, objects to the fees, and the providers are unable 
to present adequate evidence to justify what they re-
ceived, the fi duciary may be in jeopardy of a surcharge, 
and the service provider may be in jeopardy of a decree 
directing a refund.10

This article will discuss the scope of the Surrogate’s 
right to review and approve professional fees, and, in 
particular, the problems faced by providers whose ser-
vices were rendered during an accounting period that 
spans a decade or more.

II. The Surrogate’s Right to Review and 
Approve Professional Fees

Under SCPA 2110(1) the Surrogates have been 
given express statutory authority to fi x and determine 
attorneys’ fees for services rendered to fi duciaries or 
other parties interested in the estate, including benefi -
ciaries.11 SCPA 2110(2) permits the attorney, the fi du-
ciary or an interested party to initiate the proceeding.

There is no special statutory authority permitting 
the initiation of a proceeding by accountants or other 
non-attorney providers of services to trusts and estates 
to fi x and determine their fees. Indeed, an attempt by 
an executor to fi x and determine an accountant’s fees 
under SCPA 2110 was dismissed by the Nassau County 
Surrogate’s Court for want of statutory authority.12 

However, accountants or other providers of profes-
sional services who have not been paid can bring an 
action in Supreme Court or initiate proceedings as 

I. Introduction
If you think you are home free when you receive a 

check from a fi duciary in full payment of your bill for 
services to an estate or trust, you are mistaken. There 
are dangers lurking in the SCPA that practitioners 
should know about. This is especially true where it has 
been many years since the services were rendered and 
payment was received, and the practitioners who per-
formed the services may be dead, retired or otherwise 
incapable of assisting in the preparation of an affi davit 
of services.

Unless or until the Surrogate has entered a decree 
approving the fees, the providers of services face a risk 
that the fees might not be approved, and that a refund 
of some or all of the fees may have to be made. Even if 
the fi duciary and all the benefi ciaries do not protest the 
fee, the Surrogate, sua sponte, can examine the matter 
and rule against the provider.1

Modest estates with modest expenditures for pro-
fessional services are not likely to be bothered either by 
the Surrogate or by the benefi ciaries. But, when a fi du-
ciary accounts for a substantial estate or trust,2 and lists 
substantial legal or other professional fees that have 
been approved and paid, the provider may have to 
defend the fees whether or not the benefi ciaries object. 

When a judicial accounting is fi led, professional 
providers of services to the fi duciaries can be required 
to submit affi davits that justify the fees they received 
from estates or trusts.3 The only statutory time limit on 
judicial accountings is that they may not be rendered 
less than a year from the date of a decree judicially set-
tling a prior accounting.4 Guardians appointed under 
Article 81 of the Mental Hygiene Law must submit 
annual reports.5 Final accounts for decedents’ estates 
typically span only a few years from the date of death 
until the estate is distributed, although in cases where 
litigation or tax proceedings prolong the administration 
of the estate, the account may span many years.

However, in the case of trusts which can last as 
long as permitted under the rule against perpetuit-
ies,6 the costs and expenses of preparing accountings 
in judicial format militate against rendering frequent 
judicial accountings. Therefore, voluntary intermediate 
accountings are not normally fi led until the occurrence 
of an event that warrants an accounting, such as the 
death or resignation of a trustee, or the death of one 
of several benefi ciaries. Thus, a trustee’s account may 
span several decades.7 

Dangers Lurk for Providers of Professional Services to 
Fiduciaries, Even After They Have Been Paid in Full
By Stephen Hochhauser
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order to support approval of the fees, they are at risk of 
being directed to refund the fees, and the fi duciary is at 
risk of being surcharged.17

Under SCPA 2110(3), the Surrogate has the express 
right to direct attorneys to refund amounts paid that 
are found to be excessive. Article 22 of the SCPA does 
not contain such express authorizations to direct the re-
fund of unreasonable or excessive accountant or other 
professional fees. However, under EPTL 11-1.1(b)(22), 
the fi duciary is authorized to pay only “reasonable and 
proper expenses of administration,” and implicit in the 
Surrogate’s power to approve the fi duciary’s account 
is the right to review those expenditures. Thus, not-
withstanding the absence of an express authorization, 
courts have directed accountants to refund fees that 
were found to have been excessive or of no value to the 
estate.18 Other courts have held that they have broad 
powers including the power and authority to enter a 
decree directing refunds to the estate or trust.19

The Surrogate’s right to review professional 
services is without regard to the existence of retainer 
agreements and without regard to the consent of the 
fi duciaries and benefi ciaries.20 Moreover, there is an 
implied covenant in all professional agreements with 
fi duciaries that the fees be reasonable and fair.21 If the 
professional fees paid by an estate or trust are found to 
have been unfair or unreasonable, the Surrogate either 
compels a refund from the provider or simply sur-
charges the fi duciary without compelling a refund.22

The authority of the Surrogate to disregard retainer 
agreements is a modifi cation of the general rule that 
absent fraud, over-reaching or unconscionability, agree-
ments by clients to pay professional fees are enforce-
able by courts.23 Thus, if a fi duciary is surcharged for 
having paid fees that are determined to have been 
unfair and unreasonable, the fi duciary could seek a 
refund under a claim of breach of an implied covenant 
that the fees be fair and reasonable.24

III. Special Issues Regarding Payment for 
Accountants’ Services

EPTL 11-1.1(b)(9) and (10) authorize fi duciaries to 
engage banks or trust companies to serve as custodians 
for their portfolios of securities. As part of their custo-
dial services, banks and trust companies typically per-
form routine bookkeeping functions with respect to the 
securities and cash assets that they hold for the estate 
or trust, and provide monthly and year-end statements. 
Thus, there is a high threshold that must be met before 
accountants’ fees can be justifi ed as reasonably neces-
sary.25 Accountants also have to overcome the general 
principle adopted in case law that routine tax and 
fi nancial matters are the responsibility of the fi duciary 
and the attorneys engaged by the fi duciary.26 

creditors to compel payment of their fees.13 Otherwise, 
non-attorney providers of professional services have to 
wait until an accounting proceeding is fi led by the fi du-
ciaries pursuant to Article 22 of the SCPA before they 
can have their fees reviewed and approved by the Sur-
rogate. In 1994, a New York County Surrogate held that 
even though a will expressly authorized the engage-
ment of a particular accountant, where the aggregate 
of the attorneys’ and accountants’ fees was determined 
to have been unreasonable, approval of part of the ac-
countant’s fee was denied.14

Fiduciary accountings can be instituted voluntarily 
by the fi duciary under SCPA 2210. Fiduciaries can also 
be compelled to account under SCPA 2205(2) by any 
one or more of a host of specifi ed individuals, namely: 
creditors; any interested party; public administrators; a 
person on behalf of an after-born infant who claims an 
interest in the estate; the estate of a deceased fi duciary; 
the surety of a fi duciary required to account; a succes-
sor fi duciary or remaining fi duciary after the prede-
cessor fi duciary’s letters have revoked; co-fi duciaries 
who have petitioned for the settlement of their own 
accounts; or by the Attorney General if any part of the 
estate may escheat to the state.

Judicial accountings are comprehensive. They set 
forth all of the estate’s or trust’s fi nancial transactions, 
including the payments to all providers of professional 
services. The petition requests a decree approving all of 
the acts of the accounting fi duciary, including the fees 
paid to those providers. If the fi duciary has used estate 
or trust funds to pay substantial fees to an accountant, 
the dates of payments and the amounts paid will be 
listed as administration expenses in the accounting, 
and the petition and citation seeking court approval 
of the accounting can and should identify and cite the 
providers of the services and expressly request that the 
Surrogate approve those payments. Indeed, some Sur-
rogates will refuse to entertain a fi duciary’s petition to 
settle its account unless the petition and citation name 
the providers, request that their fees be approved and 
attach affi davits of services that conform to § 207.45 of 
the Uniform Rules—Surrogate’s Court (22 N.Y.C.R.R. § 
207.45).15

The fi duciary’s failure to cite the service providers 
will leave the court with no choice other than to sur-
charge the fi duciary if the fees paid are found to have 
been unreasonable and excessive.16 

Thus, unless the estate or trust and the professional 
fees are relatively small, the attorneys and accountants 
or their fi rms who received the fees will be cited and 
required to fi le affi davits of services even if many years 
have elapsed since the services were rendered and 
payment was made in full. If the service providers no 
longer have the fi les and documents that they need in 
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EPTL 11-1.1(b)(22) authorizes a fi duciary to pay only 
“reasonable and proper administrations expenses . . 
. and any reasonable counsel fees he may necessarily 
incur.” However, where a litigious or uncooperative 
benefi ciary causes the fi duciary’s counsel to perform 
extra legal services that would not be required under 
normal circumstances, that party will not be heard to 
object to the extra legal fees caused by his or her actions 
and behavior.34 

Whether the services were of any particular value 
to the estate or trust is an issue considered by Sur-
rogates.35 In a dispute over fees with private parties, 
however, the fact that the services turned out to be of 
little or only modest value to the client would not war-
rant a reduction in an agreed-upon fee.36

Similarly, a private party is perfectly free to hire 
and pay an accountant to perform routine bookkeeping 
services, but if fi duciaries hire accountants to keep the 
books of account, reconcile bank and brokerage state-
ments and check the daily fl uctuations of the estate’s 
or trust’s securities, functions which the fi duciaries are 
expected to perform themselves, the fi duciaries will be 
required to absorb the cost out of their commissions.37

Whether the fees, though reasonable in the ab-
stract, might be deemed excessive in relation to the 
size of an estate or trust is an issue which the Sur-
rogate considers.38 If a private party elects to secure 
professional help for a relatively minor matter, the fee 
he contracts to pay will not be reduced based on the 
amount involved unless the fee in context is deemed to 
be unconscionable.39 

Other criteria applicable to the Surrogate’s review 
that would not normally be an issue as between private 
parties are whether the provider exhibited such skill in 
performing those services as to warrant the fees it re-
ceived;40 whether the provider had particularly impres-
sive professional credentials;41 and whether the efforts 
involved any particular diffi culties.42

If a private party engages an attorney to provide 
services to a third party, the provider’s right to be 
paid by the party who engaged him is not normally 
affected. However, where a fi duciary asks an attorney 
to perform services for the benefi t of a benefi ciary, the 
Surrogate would be likely to sustain an objection to the 
use of trust or estate funds to make that payment.43 

V. The Statute of Limitations
In New York, the statute of limitations does not 

start to run against a benefi ciary’s right to object to the 
fi duciary’s payment of professional fees unless or until 
the fi duciary’s account is submitted for judicial settle-
ment or the fi duciary otherwise repudiates the trust.44 
Even the resignation of a trustee does not commence 
the running of the statute of limitations unless it is ac-
companied by a repudiation of the trust.45

The engagement of accountants and payments to 
them will be approved if the services are not routine 
and require special accounting skills, usually in situa-
tions in which the assets include closely held corpora-
tions or otherwise require the special knowledge of an 
accountant.27 The fact that the accountants were the de-
cedent’s accountants appears to be relevant because of 
their presumed familiarity with the decedent’s assets.28 

If the fi duciary or the attorney elects to engage an 
accountant to perform routine duties, pays for those 
services with estate or trust funds and lists the pay-
ments as administration expenses in the accounting, 
unless the services are clearly warranted by the com-
plexity of the trust or estate, a duly diligent benefi cia-
ry’s attorney is likely to object to those payments, and 
courts have sustained such objections.29

IV. The Criteria for Approval of Fees in a 
Judicial Accounting Proceeding Are More 
Extensive Than in an Action for Damages 
for a Client’s Breach of a Retainer 
Agreement 

In an action to recover professional fees from a cli-
ent for services not involving a trust or estate, “tradi-
tional contract principles” apply, although courts do 
take special care to make sure that the attorney did not 
take unfair advantage of the client.30 

In proceedings seeking the Surrogate’s approval 
of professional services paid by a fi duciary, however, 
the criteria extend beyond contract principles.31 Judge 
Brietel’s opinion in In re Freeman set forth the factors to 
be considered as follows:

[T]ime and labor required, the diffi cul-
ty of the questions involved, and the 
skill required to handle the problems 
presented; the lawyer’s experience, 
ability and reputation; the amount 
involved, and benefi t resulting to the 
client from the services; the custom-
ary fee charged by the Bar for similar 
services; the contingency or certainty 
of compensation; the results obtained, 
and the responsibility involved. 

Many of those factors might not be relevant in a 
plenary action for the payment of professional fees.

Unless the retainer agreement promises a particu-
lar result, or unless the issue is quantum meruit, absent 
fraud, over-reaching or unconscionability, the provider 
suing for his fees would not have to demonstrate that 
he produced a favorable result,32 which is one of the 
criteria that Surrogates consider.33

Whereas private parties are entitled to request and 
should have to pay for professional services whether 
or not a court deems them to be reasonably necessary, 
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absorb some or all of the fees in the same way as other 
items of expense that are not approved for reimburse-
ment, such as postage, photocopying and the like.49 

Fiduciaries and attorneys can protect themselves 
by including in the engagement letter with the ac-
countant a proviso that the fees are subject to approval 
by the Surrogate. Then, if the Surrogate disallows the 
disbursement, the fi duciary and the attorneys may seek 
a refund from the accountant.

Retainers and letters of engagement with fi ducia-
ries and benefi ciaries sometimes contain provisions 
stating that if the Surrogate does not approve the fee 
for reasons other than the fair value of the services (i.e., 
a limitation based on the size of the estate, the results 
achieved or the value to the estate), the provider could 
seek the balance due from the fi duciary or from the 
benefi ciary-client.

A 1997 decision in the First Department noted that 
a decision on fees by the Surrogate did not collater-
ally estop counsel from seeking the balance due from 
the client individually.50 However, if there is a hearing 
with testimony from parties and witnesses, and the 
Surrogate makes fi ndings of fact, there is every reason 
to believe that the factual fi ndings will carry over to an 
action against the client, individually, especially if the 
rejection is based on fi ndings that the provider exagger-
ated his time or was guilty of some other transgression.

Settling an account informally with receipts and re-
leases will not prohibit the Surrogate from later exam-
ining the fees sua sponte. Therefore, in order to bind the 
benefi ciaries, the informal accounting should include 
affi davits of services with time records and bills at-
tached that describe the services in suffi cient detail to 
warrant a court’s enforcement of the releases.

However, if counsel and the fi duciaries incur the 
cost and expense of preparing an accounting in judicial 
format with that degree of data and detail regarding 
professional fees, they might as well prepare a petition 
and citation and submit it for court approval rather 
than simply securing benefi ciary consent.

VII. Conclusion
Unless or until the Legislature enacts changes to 

the current state of the law, professional providers of 
services should understand that their fees are subject 
to court approval, and should recognize that they have 
to retain their records and bills, and be prepared to 
defend their fees, no matter how many years elapse 
from the performance of the services to the fi ling of an 
accounting.51

A few helpful practical suggestions in light of the 
current state of the case law are:

A) Firms which provide professional services 
should require that before retirement or with-

The obvious reason for this rule is that the trust 
benefi ciaries are not charged with knowledge of the 
fi duciary’s transactions until the fi duciary states and 
renders an account. While corporate fi duciaries typi-
cally provide benefi ciaries with monthly statements 
that refl ect the fees paid during that period to attorney 
or accountant providers of services, the mere fact that 
an amount was billed and paid does not provide the 
benefi ciary with the kind of information needed to 
evaluate whether the fees were fair and reasonable. 

In order to provide the benefi ciaries with the infor-
mation they need to evaluate professional fees, Sur-
rogates require affi davits of services to be fi led along 
with the fi duciary’s account.46

An SCPA 2110 proceeding can be commenced at 
“any time” during the administration of an estate or 
trust. Thus, attorneys are in a position to protect them-
selves against having to defend dated services. How-
ever, as noted above, trust accountings often span one 
or more decades, and accountants are not in a position 
to demand judicial approval of the fees they received 
except as part of the fi duciary’s judicial accounting.

VI. Can Providers Avoid Having to Defend 
Their Fees Many Years After the Services 
Have Been Performed Pursuant to Criteria 
That Are Not Applicable to Their Work for 
Other Clients?

Under SCPA 2110, attorneys have the statutory 
right to petition the Surrogate to review and approve 
their fees whether or not they have been paid. While 
the statute provides that the petition can be fi led “at 
any time during the administration of an estate,” in 
practice, the Surrogate may refuse to entertain the 
petition until an accounting is fi led, allowing the fees 
of each attorney to be evaluated in relation to all of the 
other professional fees paid or sought.47 

Attorneys are not entitled to compensation for their 
time in seeking approval of their fees.48 Thus, the down 
side of an SCPA 2110 application is that counsel will 
have to absorb the charges for the preparation of their 
petition and affi davit of services. 

Accountants who do not wish to be in that predica-
ment may protect themselves by demanding at the out-
set of their engagement that they be allowed to bill and 
be paid by the fi duciaries or by counsel, who can then 
treat the accountants’ fees as disbursements without 
listing them as separate administration expenses.

If the attorneys’ fee application includes payments 
to accountants as a disbursement, or if the account-
ing shows that the fi duciary was reimbursed from the 
estate for amounts paid to an accountant, and the Sur-
rogate refuses to allow the reimbursement, the attorney 
or the fi duciary will be at risk, and may be required to 
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public thoroughfares has no reasonable expectation of 
privacy in his movements from one place to another.”12 
The Southern District of New York has also held that 
what a person knowingly exposes to the public receives 
no Fourth Amendment protection.13 

Although Hawaii’s state courts have not outright 
endorsed a video surveillance system in public places, 
a Hawaii appeals court did make it clear that it would 
admit evidence in legal proceedings gained through 
such a system. The Hawaii Intermediate Court of Ap-
peals refused to suppress evidence captured on Hono-
lulu’s public video surveillance system that the defen-
dant claimed constituted an unlawful search under 
Hawaii’s constitution.14 In Augafa, a police offi cer noted 
on a public surveillance camera the presence of the de-
fendant, whom he had on a prior occasion arrested on 
drug charges, sitting in front of a bar but not engaged 
in any suspicious activity.15 The offi cer conducted an 
outstanding arrest warrant search and discovered that 
defendant had several outstanding traffi c warrants.16 
During the arrest, a cocaine rock fell from the defen-
dant’s hands.17 The Intermediate Court of Appeals of 
Hawaii rejected the defendant’s “fruit of the poisoned 
tree” argument and overruled the district court’s hold-
ing that in the absence of state or local enabling legisla-
tion for this type of technology, the court had to sup-
press the evidence.18 The appellate court reasoned that 
even if the defendant had had a subjective expectation 
of privacy, his expectation was not objectively reason-
able because he was in public view on a public street 
where the presence of others could have reasonably 
been anticipated.19 Since the defendant’s expectation 
of privacy was not objectively reasonable, the court 
refused to suppress the video surveillance tapes or any 
evidence gained as a result of viewing the defendant 
on the public surveillance camera. 

No New York case law addressing the implemen-
tation of a municipality’s video surveillance program 
has been found, but the Third Department has held 
that one has no reasonable expectation of privacy when 
actions he exposes to the plain view of the public are 
recorded on video.20 In Wemette, the defendant’s neigh-
bor videoed the defendant on his front porch with his 
genitals exposed and wearing only his socks.21 At his 
trial for public lewdness, the County Court denied the 
defendant’s motion to suppress, in which he argued 
that because his neighbor, acting as an agent of the 
police, had fi lmed him without a video surveillance 
warrant, the court must suppress the video evidence.22 
The Third Department upheld the trial court’s decision 
and reasoned that regardless of whether the neighbor 

I. Introduction
Since the early 1970s, municipalities across the 

United States have experimented with video surveil-
lance of public places.1 Of those municipalities that 
have implemented public surveillance systems, many 
dismantle the system after it fails to result in a signifi -
cant reduction in crime or increase in arrests.2 Some-
what ironically, increasingly more United States cities 
are installing large scale public video surveillance sys-
tems.3 Aided by the Federal government, grant money 
to bolster homeland defense has made implementing 
video surveillance in public places even more enticing 
for some municipalities.4 Although more cities now 
than ever utilize public video surveillance systems, few 
cities actually regulate their use.

II. The Law in the Area of Public Surveillance
New York’s Attorney General has opined that no 

laws prevent a municipality from installing a pub-
lic surveillance system.5 New York has criminalized 
unlawful surveillance, but exempts video surveillance 
systems where the presence of such a system is “clearly 
and immediately obvious” or where “a written notice 
is conspicuously placed on the premises stating that 
a video surveillance system has been installed for the 
purpose of security.”6 New York also prohibits business 
owners from installing or maintaining video surveil-
lance in a restroom, toilet, washroom, shower, or hotel 
room.7 The legislature does allow for video surveillance 
of a fi tting room, provided that written notice has been 
conspicuously posted and, in cities with one million or 
more residents, the notice is in English and in Spanish.8 

To date, it appears that no state or federal court 
has addressed the constitutionality of a large scale 
public video surveillance system. The Fourth Amend-
ment of the U.S. Constitution and article 1, section 12 
of the New York State Constitution guarantee that an 
individual will not be subject to unlawful searches 
and seizures.9 Most of the case law interpreting video 
surveillance focuses on whether an individual who was 
the target of government surveillance had a reason-
able expectation of privacy. The Supreme Court has 
made clear its test to determine whether a person has 
a “reasonable expectation of privacy,” and generally, 
a person has no reasonable expectation of privacy in a 
public space.10 Although the Court has not specifi cally 
opined about large scale video surveillance, its Fourth 
Amendment jurisprudence suggests that large scale 
video surveillance of public places may not present a 
colorable Fourth Amendment challenge.11 For example, 
the Supreme Court has stated that “a person . . . on 

Video Surveillance on Public Streets:
A New Law Enforcement Tool for Local Governments
By Paul Humphreys
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B. Public Surveillance and the First Amendment

Another area of concern for scholars and civil 
libertarians includes the opportunity for a public 
video surveillance system to infringe upon one’s First 
Amendment rights, namely, the right to free expres-
sion and the right to free association. The American 
Civil Liberties Union (A.C.L.U.), the New York Civil 
Liberties Union (N.Y.C.L.U.), and The Constitution 
Project have noted that the current state of technology 
that allows video information to be kept and indexed 
allows local governments to track individuals of inter-
est. Rights groups also fear that because cameras are 
generally located in public places where people may 
freely associate, may protest and may engage in free 
speech, the idea that a person’s acts are being recorded 
might chill a person’s ability to engage in constitution-
ally protected activities.31 Other scholars also caution 
that video surveillance systems and the ability to 
track someone’s movements throughout an entire city 
threaten the right to remain anonymous.32

C. Bias and Public Video Surveillance

“Zoom” and “tilt” features on modern cameras 
in a large surveillance network present opportuni-
ties for system operators to act either consciously or 
subconsciously on their own biases. The fact that one’s 
movements may be closely tracked by modern video 
equipment coupled with the potential for abuse give 
rise to civil libertarians’ demands that public video sur-
veillance systems have strict monitoring and oversight 
procedures.33

D. Effectiveness of Public Video Surveillance

Several studies and reports have suggested that 
public video surveillance systems are not as effective 
at deterring crime as may have once been thought. The 
N.Y.C.L.U. reported in its report “Who’s Watching?” 
that the effectiveness of public surveillance cameras 
in New York City may have had a negligible effect in 
lowering the crime rate.34 In its 2003 Video Surveillance 
Report to the U.S. House of Representatives, the United 
States General Accounting Offi ce also questioned the 
effectiveness of public video surveillance and noted 
that most of the data about effectiveness is largely an-
ecdotal, not empirical.35 This report further stated that 
because so many other factors affect the crime rate, it is 
very diffi cult to state with any certainty a causal con-
nection between a decline in criminal activity and the 
presence of video cameras.36

IV. What Other Cities Have Done
A handful of municipalities have passed legislation 

that enables the police department or other city of-
fi cials to establish and regulate a public video surveil-
lance system. The Washington, D.C., City Council 
has enacted comprehensive regulations to govern the 
Metropolitan Police Department’s (MPD) use of the 

had acted as an agent of the police, because the neigh-
bor had merely videoed actions that the defendant had 
exposed to the public, “there was no infringement of 
any reasonable expectation of privacy.”23

While statutory provisions regarding public video 
surveillance are scant, New York, along with other 
states, has legislated in a similar area of the law by 
empowering municipalities to develop and maintain 
traffi c cameras.24 New York Vehicle and Traffi c Law 
provides that a city with a population of one million 
or more may “install and operate traffi c-control signal 
photo-monitoring devices at no more than fi fty inter-
sections within such city at any one time.”25 Any city 
that adopts such a traffi c management system must 
submit a report to the governor that includes the loca-
tion of the traffi c cameras, the number of violations re-
corded, the amount of fi nes collected, the number and 
results of violations adjudicated, and the quality of the 
adjudication process.26 The legislature fi rst enacted this 
traffi c law in 1988, and the law has not yet been chal-
lenged in court. Even though traffi c cameras and public 
surveillance cameras serve different functions, the traf-
fi c camera legislation may provide a snapshot of what 
components the state might one day include in public 
video surveillance legislation—reporting requirements, 
location limitations, and evaluation criteria. 

III. Issues Related to Public Surveillance
While public video surveillance is becoming 

commonplace for many large and small municipali-
ties, legal scholars and civil libertarians have voiced 
concerns about video cameras located in public places. 
As technology advances and allows for better qual-
ity images, digital storage of images for an indefi nite 
period of time, and possibilities of biometric identifi -
cation systems, scholars and concerned citizens have 
expressed the need for government regulation of video 
surveillance systems.27

A. The Fourth Amendment and the Right to 
Privacy

Much of the criticism of public surveillance sys-
tems focuses on the right to privacy built into the 
Fourth Amendment’s prohibition against illegal search 
and seizure. As noted above, most case law in this 
particular area deals with individualized surveillance 
rather than public video surveillance. Video surveil-
lance of public spaces doubtfully violates any Fourth 
Amendment principles because, as noted in Katz, one 
has no reasonable expectation of privacy in public.28 
“Where defendants have complained of being fi lmed in 
public environments, courts have almost always found 
the Fourth Amendment inapplicable.”29 State courts 
interpreting their own constitutions have also adopted 
a similar stance that a person enjoys no right to privacy 
in public.30
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ment offi cials. The Committee may approve a camera 
if the purpose of installing a camera in a public place 
falls within three limited categories—traffi c monitor-
ing, homeland security, and law enforcement and crime 
prevention.51 The Stamford ordinance provides that 
video feeds may be obtained by court order, subpoena, 
or proper Freedom of Information Act request.52 Fi-
nally, until a policies and procedures manual has been 
adopted and approved by various city offi cials and the 
city Board of Representatives, cameras may be used 
only for traffi c monitoring.53 

Other cities have installed public video surveil-
lance system in the absence of enabling or regulatory 
legislation. For example, Chelsea, Massachusetts, part-
nered with the United States Department of Homeland 
Defense to install cameras throughout town to monitor 
criminal activity as well as highly traffi cked bridges 
that could be of interest to terrorists.54 According to 
Chelsea’s city manager, the city did not need to enact 
legislation to enable the city to undertake implement-
ing a video surveillance network.55 Through approving 
the funding, the Chelsea City Council enabled the city 
to install its surveillance cameras.56

V. Conclusion
Currently, no federal or state statute prohibits a 

municipality in New York State from creating a public 
video surveillance network. While neither the New 
York state courts nor the United States federal courts 
have fully considered a public surveillance network, 
the courts have made it clear that one’s right to privacy 
in a public place is severely limited. Interests to con-
sider surrounding public surveillance systems include 
access to recorded data, oversight, notice, and effec-
tiveness. San Francisco’s Community Safety Camera 
Ordinance and Washington, D.C.’s video surveillance 
regulations seem to most effectively address each of the 
aforementioned concerns.
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Because the presentation of evidence comes long 
after the jurors have heard what the case is about and 
who is involved, the jurors build the framework that 
determines how they view the evidence based largely 
on biases and predispositions. As illogical as it may 
seem, jurors determine what happened on the basis of 
what they believe is more likely to have happened in a 
given situation rather than waiting for the evidence to 
speak for itself.

Take the example of an insurance bad-faith case. 
Logically speaking, everyone would agree that there 
are some situations in which insurance companies 
mistreat policy holders and some situations in which 
policy holders mistreat their insurer. Anyone would 
agree that the best way to determine who is at fault in 
any given case would be to examine the evidence: the 
insurance policy, the claims, and evidence of damage 
and how both parties interacted. In practice, jurors 
never evaluate the evidence objectively; having formed 
impressions of credibility and what is more likely to 
have happened before they view the evidence, jurors 
use their predispositions to make the evidence fi t their 
framework.

In insurance bad-faith cases, some jurors are pre-
disposed to trust insurance companies and mistrust 
plaintiffs. These jurors may have positive experiences 
with insurance companies, may work for an insurance 
company, may have negative attitudes toward plain-
tiffs, view lawsuits as “frivolous,” or may belong to a 
personality type known as “authoritarian” that blindly 
trusts institutions. If asked prior to trial, these jurors 
would tell you that it is far more likely for a claims 
holder to exaggerate claims and defraud an insurance 
company than for an insurance company to refuse to 
pay claims they are entitled to pay. Another group of 
jurors will be predisposed to distrust the insurance 
company; they likely have had negative experiences 
with insurance companies and negative attitudes to-
ward large corporations in general. These jurors likely 
view corporations as greedy, unethical, and profi t-driv-
en, and will fi nd it much more likely for an insurance 
company to defraud its policy holders than vice versa. 
These pre-trial attitudes will be far more infl uential in 
shaping the verdict than the evidence itself. These prior 
experiences and deep-seated beliefs determine what a 
juror will readily believe. Once predisposed, a juror is 
very diffi cult—if not impossible—to rehabilitate and to 
persuade to believe something that does not fi t his or 
her view of the world.

In your next trial, think about your case not in 
terms of the evidence, but instead in terms of the argu-
ments involved, and think about the type of experienc-
es and attitudes that would predispose a person to fi nd 

Perhaps the most important and simplest principle 
of juror decision-making is the reality that every juror 
enters the courtroom with a unique point of view. At 
the very least, this point of view will color how that ju-
ror views a case and will infl uence how likely he or she 
is to believe certain types of cases. At the worst, a ju-
ror’s point of view will limit the types of case elements 
he or she is able to believe and may make it nearly 
impossible for even the best attorney to sway that juror 
to accept a world that confl icts with the juror’s point of 
view. Though some jurors are more open-minded and 
pliable than others, every juror’s point of view creates 
predispositions that strongly infl uence how he or she 
will view your trial in a way that your evidence and 
best efforts at persuasion cannot.

Although rarely simple, understanding juror pre-
dispositions and becoming adept at selecting a jury are 
skills that trials are won and lost upon. In this article, I 
will discuss some ways to understand juror predisposi-
tions and decision-making and will offer some insights 
on understanding how jurors might react to your case.

The fi rst, and most important, lesson to understand 
about jurors is that their predispositions and biases 
will always outweigh your best evidence. One of the 
most common (and fatal) miscalculations made in trial 
strategy is relying heavily on the persuasive power of 
evidence and underestimating the power of juror bias 
and cognitive decision-making in the fi rst moments of 
trial, when jurors are the most open to persuasion.

Never assume that jurors make informed decisions 
on the basis of the evidence. In reality, juror attitudes 
and verdicts are shaped much more by the biases 
they bring into the courtroom that predispose them to 
choose one side’s case over the other.

The trial is ultimately about jurors making choices 
between the versions of reality offered by the plaintiff 
and the defense. Although the justice system demands 
that jurors make these choices based solely on an objec-
tive view of the evidence presented, cognitive psychol-
ogy understands that this is impossible; in interpreting 
information and making judgments and decisions, ju-
rors are forced to rely on their cognitive framing of the 
case to make these choices, and the jurors’ framework 
of the case colors their interpretation of the evidence to 
fi t their preconceived ideas.

For example, if a juror goes into trial believing 
that doctors are honest, benevolent, highly trained and 
competent, this juror will almost certainly justify plain-
tiff’s evidence of malpractice in a manner favorable 
for the doctor. To this juror, it is more likely that the 
evidence was manufactured, taken out of context, has 
a reasonable explanation, or is the result of an honest 
mistake than convincing evidence of malpractice.

Understanding Your Jury’s Point of View
By Harry Plotkin
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pation, age, education, income, political and religious 
views, and even personality type may provide clues 
to how a juror might think, it is much more important 
to gain an understanding of your jurors’ approach to 
the issues and situations that come up in trial. If your 
juror has a vastly different set of experiences, values, or 
approaches to the issues and situations at trial than you 
might expect from someone like him or her, that juror 
will have a vastly different set of biases and predisposi-
tions too.

Don’t always expect your jurors to follow the 
“industry standard” within their fi elds. Most real estate 
developers are strongly protective of the principle of 
due diligence and are highly critical of plaintiffs with 
fraud claims who barely looked at a piece of property 
and refused to hire a professional inspector or ap-
praiser, but some aren’t. Make sure to ask them what 
their approach is to buying or selling property, because 
any whose approach matches the plaintiff’s more so 
than the defendant’s will, obviously, have pro-plaintiff 
dispositions.

How is a surgeon going to judge a pathologist’s 
diagnosis in a medical malpractice trial? How is a 
personnel manager going to judge claims of employ-
ment discrimination or wrongful termination? How is a 
secretary, waitress, or fl ight attendant going to judge al-
legations of sexual harassment? As tempting as it may 
be to fall back on assumptions and stereotyping, the 
best way to make an informed decision about a juror is 
to ask about his or her unique approach to a given situ-
ation. Perhaps the stereotype might fi t, or perhaps that 
juror has a wildly different philosophy. 

In the latter example, there are a variety of ap-
proaches to sexual harassment by jurors who are ex-
posed to high levels of it. Some have experienced it and 
are outraged; some brush it off and minimize the emo-
tional impact. Some have been exposed to the worst 
kinds of harassment and yet never bring it to court, 
preferring to deal with it in other ways; these jurors 
may be outraged by the plaintiff’s litigious approach. 
Some may believe that they can prevent harassment by 
changing their dress or tone and may blame victims for 
failing to be equally pro-active (“look at what she was 
wearing!”), while others may feel completely powerless 
and non-judgmental toward victims. In every type of 
case, the key is in fi nding out which jurors agree with 
your client’s approach and which diverge. 

The lesson to be learned here is to never judge 
your jurors based on a superfi cial examination of their 
experiences or traits. Experiences are just the jumping-
off point in voir dire and in gaining an understanding of 
how your jurors think. Much more important is to dig 
deeper and probe how they feel about those experi-
ences, how they dealt with them, and what they have 
learned from them. Not all car crash victims, accoun-
tants, jurors who have been fi red, homeowners, or even 
tort-reform jurors think alike.

your account of what happened a more likely scenario 
than that of opposing counsel.

A second important lesson to understand about 
jurors is that in order to understand their point of view, 
you need to ask probing questions in voir dire and 
avoid making assumptions. 

Never assume that all jurors are logical. Many are 
anything but. No matter how strong your case may be 
and how airtight your evidence in supporting or dis-
puting liability, there will be jurors out there who are 
strongly predisposed to be against you. Never assume 
that all jurors will agree with your strongest points, 
even if your evidence is compelling and the opposi-
tion has nothing to dispute it. All it takes for a juror to 
disagree with you is for your case to clash with their 
version of reality, skewed by a single fl uke experience. 
As illogical as it may be, your strong evidence itself 
can destroy your credibility, in that juror’s mind, by 
confl icting with their skewed vision of how the world 
works.

How can your credibility be breached, even in a 
slam-dunk case with strong, undisputed evidence? If a 
juror has had any experience that tells him or her real-
ity is different from the one your evidence suggests—
perhaps they survived a car crash at 50 mph without 
a scratch, while your client is paralyzed from a low-
speed fender bender—your logical evidence seems 
illogical to them. If your juror has any reason to mis-
trust your honest client—perhaps you represent one of 
Fortune 500’s top companies to work for, yet the juror 
has had a string of bitter employment experiences—
your honest company will be assumed to be dishonest 
(along with their evidence and testimony) by the juror.

Notice, however, that the key to understanding 
juror bias and predisposition is not the experiences 
themselves, but rather how jurors interpret those 
experiences, how they feel about them, and how they 
react to and deal with them. Not all jurors who sur-
vive violent car crashes are pro-defense; those who 
recognize that lesser crashes often cause serious injury, 
understand how lucky they are, and drive much more 
carefully now may very easily be pro-plaintiff. Not all 
jurors who have been fi red and discriminated against 
are pro-plaintiff. Some may recognize that they had 
uncommonly bad managers and maintain an optimistic 
view of employers and the world. Some may be practi-
cal or optimistic by nature and shrug off any trauma or 
resentment. Some might take some personal blame for 
those negative experiences—perhaps they shouldn’t 
have taken the job in the fi rst place, or should have quit 
their job earlier—learned from them, and now expect 
others to do the same. All three of these jurors may be 
strongly pro-defense, despite their negative experi-
ences, simply because of their outlook.

By the same token, never make assumptions about 
your jurors based on superfi cial traits. Although occu-
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may be fl awed. Such a juror may not be able to admit it 
directly, but they won’t be able to cite a single example 
of police abuse, a false arrest, inappropriate charging 
of a defendant, or a single law that they would change, 
and you’ll fi nd that they cannot conceive that a good 
person could ever commit a crime.

An even more insightful way of identifying infl ex-
ible jurors on your panel is to ask questions about your 
jurors’ approaches to case issues. Infl exible defense 
jurors in medical malpractice cases are those who have 
never sought a second opinion, double-checked or dis-
agreed with a doctor’s diagnosis or treatment plan, or 
asked a doctor for alternative options or to explain his 
or her reasoning. Instead, they tend to follow their doc-
tors’ instructions implicitly without questioning, and 
their approach reveals a blind trust in doctors that sug-
gests a worldview that doctors don’t make mistakes.

The blinders that handicap infl exible jurors go far 
beyond the standard predispositions that every juror 
has. Again, every juror is guilty of determining what 
happened in a given trial on the basis of what they 
believe is more likely to have happened in a given 
situation rather than waiting for the evidence to speak 
for itself. For most jurors, these predispositions can 
be overcome with overwhelming evidence or persua-
sive trial presentations (although with great diffi culty, 
so it’s much wiser to remove them in jury selection). 
Infl exible jurors cannot be rehabilitated. They believe 
that certain situations are not only less likely but are 
actually not realistically possible. For example, there 
are infl exible defense jurors in auto accident cases who 
truly believe that a cautious, defensive driver should 
be able to avoid or prevent accidents in any situation; 
these jurors will actually construct a theory that the 
plaintiff was somewhat responsible for the accident 
without any supporting evidence.

Keep in mind that infl exible jurors are not so much 
a demographic group as a view of the world on a par-
ticular topic. Every juror is capable of being an infl ex-
ible juror given the right set of facts and situations, and 
a juror who is infl exible in one type of case may not be 
on a different case. Some types of jurors—conventional 
personality types, especially—are more prone to infl ex-
ibility, but you should treat every juror as potentially 
infl exible in any given case.
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A third and fi nal lesson to understand about jurors 
is that some jurors are less open-minded than others, 
and it is important to identify these jurors during jury 
selection. 

On any given panel of potential jurors, there will 
be a handful of jurors who may be so hyper-predis-
posed against the facts of your case that they might be 
impossible for you to win over. Beyond biased, there 
are jurors on every venire panel whose view of the 
world is so infl exible that they literally cannot accept 
the POSSIBILITY of situations that confl ict with their 
worldviews. Identifying and removing these jurors 
from your panel is essential, but the identifying part is 
trickier than it may seem.

Jurors who have biases against certain types of 
people and situations—a juror who has a distaste 
for corporations or lawsuits, for example—are rela-
tively easy to identify because people are usually 
consciously aware of things they DISLIKE. With these 
jurors, the identifying is easy but the removing part is 
challenging.

On the other hand, jurors whose worldviews are 
uncompromisingly rigid—we’ll call them “infl exible 
jurors”—are rarely if ever aware that their view of the 
world is a constructive bias that will color how they 
view a trial. These jurors don’t dislike the litigants 
or what they represent, but when one side presents a 
situation that confl icts with their view of the world, 
an infl exible juror will be completely unable to imag-
ine and accept the possibility of that situation being a 
reality and will reject it as false, no matter how strong 
the evidence. My favorite example is the juror who can 
never imagine a doctor making a mistake in judgment; 
these jurors hold doctors in such high esteem that they 
are literally incapable of second-guessing doctors and 
rendering plaintiff verdicts in medical malpractice 
trials. And yet most (if not all) infl exible jurors are 
completely unaware that their worldview is a construc-
tive bias and unaware of how uncompromising their 
worldview is. As such, infl exible jurors are challenging 
to identify during voir dire. You cannot simply ask them 
if they could fi nd against a doctor, a corporation, or an 
injured plaintiff because they are completely unaware 
that they cannot, let alone why. 

Instead, ask potential jurors questions about their 
view of the world. Are corporations honest? Do plain-
tiffs exaggerate or lie? Have you ever seen a co-worker 
fake an injury or disability to get out of work? Have 
you ever heard of a police offi cer arresting and charg-
ing someone with insuffi cient evidence? Ask jurors 
about their experiences and impressions of the world to 
get a sense of what they believe is likely and prevalent 
and what is rare or impossible. In criminal trials, you’ll 
fi nd that some infl exible jurors are incapable of believ-
ing that a police offi cer could make an error in judg-
ment, intentionally or not, or that the justice system 
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fraud under 18 U.S.C. § 1343. As will be discussed be-
low, the willingness of courts such as the United States 
Court of Appeals for the Second Circuit to include 
electronic communications within the scope of these 
predicate offenses has expanded the types of cases in 
which it is feasible and reasonable to examine includ-
ing a civil RICO charge in litigation. 

In addition to two or more qualifying predicate 
offenses, the elements of civil RICO are: 1) the allega-
tion of a “person” involved in the conduct complained 
of, meaning either individuals or a corporate entity; 
2) a pattern of predicate acts, meaning that these acts 
were committed within a certain time frame; and 3) a 
qualifying “enterprise,” meaning the collaboration of 
the persons involved in order to further and/or accom-
plish the predicate acts alleged.6 If these elements are 
established, 18 U.S.C. § 1862 provides several avenues 
of wrongful conduct which can be alleged to take the 
complaint from theoretical creation of a civil RICO 
violation to a legitimately alleged violation of the RICO 
laws.7 Again, it bears repeating that in order to suc-
cessfully litigate a civil RICO claim, it is not necessary 
to have a criminal conviction or ongoing prosecution 
for the qualifying predicate offenses alleged. However, 
a civil RICO case which alleges predicate offenses for 
which the defendants have been tried and not convict-
ed is likely to be dismissed and threatens counsel and 
plaintiff with court-imposed sanctions.8

By now, many readers will wonder what types of 
cases have been successfully brought under civil RICO 
laws. Although much civil and criminal RICO prosecu-
tion is brought to counter organized crime and drug-
related activities, it is interesting to note that a great 
many civil RICO cases have been successfully brought 
in the areas of white collar crime. Notable examples 
include banking and bank fraud9 and commercial 
transactions gone wrong.10 Successful civil RICO 
claims are not limited to the realm of large corpora-
tions, well-heeled clients, or large law fi rms; in fact, one 
of the more interesting civil RICO cases was brought by 
a single woman, without ample means, against a large 
banking operation.

This is not to suggest that a civil RICO case should 
be entered into lightly—the risk of court-imposed 
sanctions exists and civil RICO claims require involved 
pleadings which evidence thorough research of the evi-
dence available to plaintiff’s counsel. Nor should the 
lure of treble damages be enough to entice you to fi le 
a civil RICO claim which is at all dubious in your own 
mind. These caveats aside, the civil RICO laws exist to 

As is frequently the case among aspiring law-
yers, many of the impressions and assumptions that I 
brought with me to the fi rst day of law school orienta-
tion were based on dramatic scenes from television 
and the movies. Over the years, most of these impres-
sions are either dashed as creative works of fi ction or 
tempered to refl ect the reality of courtroom decorum, 
procedure, and the elements of various crimes. Interest-
ingly, there is one concept from any mob movie which 
haunts most law school graduates well after the ink on 
their bar exam essays has dried: RICO is useful only 
to prosecute mobsters and the occasional drug lord. 
The goal of this article is to change this common belief 
about the Racketeer Infl uenced and Corrupt Orga-
nizations Act laws, particularly as they relate to civil 
actions, and their use in litigation.

Perhaps the best way to understand RICO as a 
whole is to understand what it is not. RICO is not 
purely criminal or purely civil—there are separate laws 
codifying conduct which rises to the level of criminal 
RICO and which qualifi es as civil RICO. The use of 
civil RICO in litigation is not necessarily tied to a crimi-
nal RICO prosecution of the same actors for the same 
conduct.1 Although it is certainly possible for a civil 
RICO litigation to occur after convictions have issued 
under the criminal RICO laws, it is not necessary.2 Civil 
RICO does require the allegation of a qualifying crimi-
nal act; however, this allegation is not held to the same 
standard as a criminal prosecution for the same alleged 
violation and there is a lower threshold of criminality 
necessary to sustain a civil RICO action.3 The use of 
civil RICO in litigation is neither easy nor a guaran-
teed path to victory, but it is a viable option, even in 
unlikely cases, and provides a diligent and successful 
proponent treble damages for his client’s trouble.4 

“RICO is not purely criminal or purely 
civil—there are separate laws codifying 
conduct which rises to the level of 
criminal RICO and which qualifies as 
civil RICO.”

The elements of a civil RICO case are fairly 
straightforward. No matter how well crafted, no civil 
RICO case will stand unless there is a successful al-
legation of two or more predicate offenses.5 The list of 
qualifying predicate offenses is set out in 18 U.S.C. § 
1961 and is lengthy. Two of the most common predicate 
offenses are mail fraud under 18 U.S.C. § 1341 and wire 
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facsimiles now and in the future, a basic understanding 
of the civil RICO laws will allow you to evaluate these 
records—which were often the stumbling block to 
civil RICO claims surviving motions to dismiss in the 
past—with an eye toward whether they could be used 
to support a civil RICO claim.

In sum, there are advantages and dangers to the 
use of a civil RICO claim, but they are only advantages 
and disadvantages if you know how to use a civil RICO 
claim. In practice, there are very few times when law 
mirrors its portrayal on television and in the movies. 
But, just like you would not rule out a murder defense 
because you saw it in “Matlock,” you should not rule 
out the potential application of a civil RICO charge for 
your client because you saw it in a movie. 
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punish all manner of concerted wrongful conduct and 
are an important tool in any litigator’s overall tool box. 

As mentioned previously, civil RICO’s predicate 
crimes are changing in a way which makes it impera-
tive for lawyers—particularly young lawyers, who are 
often more involved in reviewing client documents 
and general discovery—to be aware of the potential 
application of civil RICO across a broad spectrum of 
conduct. In the “electronic age,” commercial and busi-
ness transactions have changed dramatically. In-person 
meetings between merchant and customer, banker and 
account holder—to name just a few relationships—
have increasingly devolved into quick exchanges over 
e-mail and text messaging. Discussions during in-
person meetings, which were once subject to the limits 
of personal recollection and often became a matter 
of he-said-she-said proof at trial, are memorialized 
through electronic transmission on a routine basis. It is 
now easier for businesses to send and receive purchase 
orders, contracts, and other commercial papers via 

“[T]here are advantages and dangers to 
the use of a civil RICO claim, but they 
are only advantages and disadvantages 
if you know how to use a civil RICO 
claim.”

facsimile than to physically deliver them. As counsel-
ors in the Second Circuit, lawyers must know that the 
Second Circuit takes a very liberal view of the applica-
tion of mail and wire fraud statutes to e-mail, Internet 
usage generally, and the use of facsimile transmissions. 
Given that the crux of your client’s claims will likely 
be demonstrated through retained e-mails and at-
tachments, electronic communications generally, and 
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Is Your Client Using Illegal Immigrant Workers?
By Elizabeth M. Hijar and Staci M. Jenkins

There are very few issues that are as divisive as 
immigration—illegal and legal. However, no matter 
where one stands on this issue, the law prohibits the 
hiring of illegal immigrant workers. Until a few years 
ago, the government’s enforcement of the law was lax 
and far from routine. But since the events of September 
11, 2001 and the emergence of illegal immigration as 
a hot-button issue, the government has been stepping 
up enforcement and investigations on businesses that 
employ unauthorized workers. Based on the investiga-
tions of Immigration and Customs Enforcement (ICE), 
the largest investigative arm of the Department of 
Homeland Security, many employers (including super-
visors and executives) have either been sued, arrested, 
indicted, fi ned, and imprisoned for criminal and civil 
charges ranging from the unauthorized employment of 
illegal immigrants to engaging in fraud and falsifi ca-
tion of documents, and harboring illegal immigrants 
for commercial advantage. Further, countless employ-
ees have been detained and deported for being in the 
United States illegally. 

Some specifi c ICE investigations have resulted in 
the following: 

• The detention of 1,282 workers for immigration 
violations employed at plants of Swift & Compa-
ny, one of the nation’s largest processors of fresh 
pork and beef;

• The guilty plea and payment of fi nes totaling 
$300,000 by two corporate executives of the 
Golden State Fence Company for the hiring of 
unauthorized alien workers; and 

• The arrest of seven current and former managers 
of IFCO Systems North America, Inc. for conspir-
ing to transport, harboring, encouraging and in-
ducing illegal aliens to reside in the United States 
for commercial advantage and private fi nancial 
gain, and other charges related to fraudulent 
documents.

An Employer’s Obligation 
These examples underscore the high stakes for em-

ployers who fail to comply—wittingly or unwittingly—
with their obligations under the immigration laws. In 
1986, the Immigration Reform and Control Act (IRCA) 
was passed into law. IRCA requires employers to verify 
the identity and work eligibility of all employees hired 
after the passage of IRCA. In order to fulfi ll the require-
ments of IRCA, employers and employees must fi ll 
out the Form I-9. Completing the Form I-9 requires 

that the newly hired employee provide the employer 
with documentation that confi rms the employee’s 
identity and authorization to work in the United States. 
Employment of illegal workers often results from the 
employer’s exercising a less-than-careful eye over the 
completion of the I-9 Form. 

Unfortunately, a properly completed Form I-9 does 
not ensure that an employer is not hiring an illegal im-
migrant worker because it cannot detect cases of stolen 
identity. Currently, the only indication an employer 
has from the government that an employee may have 
stolen the identity of an authorized worker is when it 
receives a letter from the Social Security Administration 
(SSA) indicating that the employee’s name or social 
security number does not match the name or social 
security number on fi le with the SSA. Adding to the 
complexity of an employer’s obligation, the govern-
ment has not issued fi nal guidance on how to respond 
to these “no-match” letters. 

The Pitfalls of Using Temp Agencies and 
Contractors

Even if a company’s own employees are properly 
authorized to work, a company can fi nd itself in legal 
jeopardy because of its use of contractors or temporary 
workers. Part of ICE’s enforcement strategy includes 
investigating the hiring practices of temp agencies and 
contractors that provide workers to other businesses. 
In many cases, these companies provide workers that 
are vital to other businesses’ production and successes. 
Recently, ICE searched the Portland, Oregon offi ces of 
American Staffi ng Resources, Inc. (“ASR”), a commer-
cial staffi ng fi rm, and Fresh Del Monte Produce, Inc. 
(“Del Monte”), the well-known fresh produce compa-
ny. One of the ASR offi ces was located at the Del Monte 
plant. According to an ICE press release, warrants were 
issued to search for evidence of “hiring illegal aliens; 
harboring illegal aliens; encouraging illegal aliens to 
reside in the United States; identity theft; immigra-
tion document fraud; and Social Security fraud.” More 
importantly, about 170 ASR employees who were pro-
duction workers at the Portland Del Monte plant were 
detained for possible deportation hearings, and three 
managers from ASR were arrested and charged with 
knowingly hiring illegal workers. Undoubtedly, the 
searches and detentions caused great disruption to Del 
Monte’s production and operations. 

Fortunately for Del Monte, neither it nor any of its 
supervisors have been charged with knowingly em-
ploying illegal immigrants. Yes, it is not only the com-
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pany that can be held liable, but individual supervisors 
also risk liability for having knowledge of employing 
unauthorized workers. Knowledge is defi ned broadly 
to include actual and constructive knowledge. Con-
structive knowledge is present where an employer is 
aware of circumstances in which he or she should have 
known that an employee was not authorized to work 
and failed to investigate. For example, it would be dif-
fi cult to argue that no constructive knowledge exists 
where an employer is aware that an employee goes 
by two entirely different names (one at work and one 
socially), and yet fails to investigate. 

The problems that a company can face because 
of the workers used by a contractor or employment 
agency are aggravated if there is a fi nding of joint em-
ployment. When determining who is the employer and 
who is the employee, ICE looks beyond payroll and 
applies the IRS guidelines for defi ning employment. 
According to the IRS, determining who is an employer 
is based on several factors. The most important one is 
control. The more control a business has over a worker 
(e.g., control over how, when, and where the worker 
performs services), the greater the likelihood that an 
employer-employee relationship exists. 

Even when a business does not have an employer-
employee relationship with its contract workers, it 
cannot knowingly use employment agencies or con-
tractors that employ illegal immigrants. As a conse-
quence, an employee or company cannot turn a blind 
eye to the work authorization of anyone working on 
its behalf. Wal-Mart knows this all too well. As a result 
of allegations that it knowingly contracted with janito-
rial companies that employed illegal aliens, Wal-Mart 
paid a record $11 million settlement to the government 
in March 2005. Additionally, part of the settlement di-
rected Wal-Mart to establish a system that verifi es that 
its independent contractors are taking reasonable steps 
to comply with immigration laws in their employment 
practices and to cooperate truthfully with any investi-
gation of these matters. 

How to Best Avoid Hiring Unauthorized
Immigrant Workers

As the government continues to increase enforce-
ment through the efforts of ICE, many companies fi nd 
themselves asking what steps can be taken in order 
to avoid hefty fi nes and potential jail sentences. Large 
companies that use contract agencies to supplement 
their workforce ask how they can ensure that they will 
not be held responsible for the actions of these agen-
cies. ICE has established a Hiring Guide for Employers 
that provides guidelines as to what steps employ-
ers can take to prevent the hiring of undocumented 
workers. Although some of these steps are somewhat 
simplistic—such as providing annual training on 

completion of the I-9 Form and detection of fraudulent 
documents, only allowing those trained to complete 
the I-9 Form, and requiring a secondary review of 
each employee’s verifi cation—other suggestions place 
serious responsibilities on the employer and cannot be 
taken lightly. 

The most onerous suggestion by ICE in its Hir-
ing Guide for Employers is that the employer should 
utilize the Basic Pilot Program for all hiring. The Basic 
Pilot Program is a voluntary program that involves ver-
ifi cation checks of the Social Security Administration 
and the Department of Homeland Security databases. 
The program uses an automated process to verify the 
employment authorization of all newly hired employ-
ees. However, to utilize the Basic Pilot Program, an em-
ployer must enter into a Memorandum of Understand-
ing (“MOU”) that requires the employer’s agreement 
to utilize this program for every new employee at the 
location and to grant the government the right to come 
on-site to review Basic Pilot documentation (includ-
ing I-9 Forms) as well as interview employees. Many 
employers fi nd that this agreement opens the door too 
wide for government oversight. The trade-off, though, 
is a rebuttable presumption that the employer did not 
knowingly hire unauthorized workers if all steps are 
followed in the Basic Pilot Program. 

Employers must keep in mind that it is possible to 
take things too far in attempting to diminish the risk of 
hiring illegal workers. For example, requesting more 
documentation than allowed on the I-9 Form or refus-
ing to hire individuals who have a foreign accent could 
easily result in national origin discrimination claims.

They Work for a Contractor; What Can I Do?
Although the above suggestions are acceptable 

when dealing with a company’s own employees, 
exerting this much control over a contractor may push 
the company into a joint employer situation. In other 
words, if an employer were to train the employees of 
a contract agency on how to complete the I-9 Forms or 
to review all of the agency’s I-9 Forms, the employer is 
heading towards establishing an employer-employee 
relationship with the contractor’s employees. This 
would subject the employer to liability. Instead, when 
an employer utilizes contract or employment agencies, 
it should set policies or standards in place that the con-
tractor must meet. This allows the employer to main-
tain a distance in terms of control. Some options could 
include that an employer require all contractors to: 

• Provide training by an outside source for its em-
ployees completing the I-9 Forms; 

• Guarantee that only trained employees will com-
plete the I-9 Forms; 
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into law by Governor Janet Napolitano on July 2, 2007 
requires that all employers participate in the Basic Pilot 
Program by January 1, 2008 and imposes aggressive 
consequences to employers who knowingly or inten-
tionally hire undocumented workers. For example, a 
second offense may result in a permanent revocation 
of the employer’s licenses to do business in the State of 
Arizona. In a written statement from the Governor to 
the Arizona Speaker of the House, the Governor stated 
that “Because of Congress’ failure to act, states like Ari-
zona have no choice but to take strong action . . . [and] 
other states are likely to follow . . . [T]he United States 
Congress must act swiftly and defi nitively to solve this 
problem at the national level.”

Increased enforcement by ICE, closer scrutiny of 
employers utilizing contractors, and the push towards 
electronic verifi cation of employees on both the federal 
and state level leave employers no choice but to take a 
detailed look at their I-9 policies and employment prac-
tices. One way to do so is to have your immigration 
counsel perform an I-9 audit to identify any problem 
areas. A detailed audit will help companies and super-
visors to best protect themselves from severe business 
consequences, such as permanent revocation of busi-
ness licenses, fi nes and even imprisonment.

Elizabeth M. Hijar is an associate in Thompson 
Hine’s Labor & Employment practice group. She 
focuses her practice on employment-based im-
migration, I-9 and immigration-related workplace 
compliance. Elizabeth received her B.A. from the 
University of Texas and her J.D. from Harvard Law 
School. She can be reached at (216) 566-5912 or Eliza-
beth.Hijar@ThomsponHine.com.

Staci M. Jenkins is an associate in Thompson 
Hine’s Labor & Employment practice group. She 
focuses her practice on employment-based immigra-
tion, I-9 and immigration-related workplace compli-
ance and affi rmative action plan compliance. Staci re-
ceived her B.A. from Hanover College and her J.D. 
from the University of Cincinnati Law School. She 
can be reached at (513) 352-6734 or Staci.Jenkins@
ThompsonHine.com.

This article originally appeared in the Summer 2007 issue of
Inside, Vol. 25, No. 1, published by the Corporate Counsel 
Section of the New York State Bar Association.

• Submit to a yearly review of a small portion of 
I-9 Forms from a random selection of workers 
placed at the employer’s facility; and/or 

• Participate in the Basic Pilot Program. 

Any or all of these suggestions could be included 
in a company’s contract with the contract or employ-
ment agency. By doing so, the company begins to 
protect itself from being considered the contractor or 
agency’s employee’s co-employer.

Changes on the Horizon for Employment 
Verifi cation

The recent Comprehensive Immigration Reform 
Bill, referred to as the “Grand Bargain,” and recent 
laws passed in a handful of states provide insight as to 
the direction that workplace enforcement is headed in 
the near future. The Grand Bargain proposed to require 
all employers to electronically verify all new hires with-
in eighteen months of the enactment of the bill. The bill 
also proposed that all current employees would need to 
be verifi ed in the system within three years. Although 
the electronic verifi cation program proposed by this bill 
was not defi ned, many believe it would have had many 
similarities with the Basic Pilot Program.

“Increased enforcement by ICE, 
closer scrutiny of employers utilizing 
contractors, and the push towards 
electronic verification of employees on 
both the federal and state level leave 
employers no choice but to take a 
detailed look at their I-9 policies and 
employment practices.”

In the past, employment verifi cation was an area 
of law that was left to the federal government. Yet, 
several states are now stepping forward with laws of 
their own that will require companies to take addi-
tional steps to ensure that their employees are autho-
rized to work. Some states that have already passed 
laws include Colorado, Georgia, and the most recent 
addition, Arizona. The Arizona bill that was signed 
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received from the defendant hospital and the plaintiff’s 
treating physician. The Department of Health con-
ducted an independent investigation, a copy of which 
the plaintiff obtained from a Freedom of Informa-
tion Law request. The Department of Health’s report 
included redacted interviews with the hospital staff 
and the Department of Health’s independent review of 
the medical care provided. Following commencement 
of a medical malpractice action, defendants moved to 
prohibit plaintiff’s use of the documents obtained from 
the Department of Health, contending they were confi -
dential under the Education Law and the Public Health 
Law. Plaintiff cross-moved for production of further 
documents including peer review documents. The 
hospital’s vice president of risk management submitted 
an affi davit stating that the requested documents were 
provided to the Department of Health in furtherance 
of its internal quality assurance review obligation. The 
trial court found that the documents generated by the 
Department of Health were privileged, and plaintiff 
appealed. The Appellate Division, Third Department 
held that “the plaintiff was entitled to the production 
of Department of Health’s statements of defi ciencies 
(see Public Health Law § 10 [2]) redacted to remove 
conclusions of law and the opinions of the Department 
of Health . . . ,” and that “the defendants met their 
burden of establishing that the other documents were 
entitled to statutory confi dentiality.”4 Hence, reports 
generated by a peer review investigation were held to 
be protected. The purpose of this discovery exclusion is 
to “enhance the objectivity of the review process” and 
to assure that medical review committees “may frankly 
and objectively analyze the unity of health services ren-
dered” by hospitals.5 By assuring confi dentiality, these 
peer review meetings will be thorough and conducted 
without fear of legal repercussions, thereby improving 
the quality of medical care.6

In cases where the Department’s fi ndings related to 
the very conduct that is the subject of the malpractice 
lawsuit, New York courts have held that the fi ndings 
are admissible because of their signifi cant probative 
value.7 When administrative fi ndings do not directly 
relate to allegations in the suit, courts have refused to 
allow their introduction into evidence because the po-
tential for prejudice is too great. It is improper to prove 
that a healthcare provider acted in a certain manner 
on a particular occasion by showing that it acted in a 
similar manner on a different occasion.

In an effort to curb the rise in liability insurance 
rates in 1985, the New York State Legislature enacted 
Section 2805-g of the Public Health Law. This statute 
provided comprehensive reform of the medical and 
dental malpractice adjudication system, and the con-
tinued availability and affordability of quality health 
services. This malpractice prevention program required 
every hospital to maintain a coordinated program for 
the identifi cation and prevention of medical, dental, 
and podiatric malpractice. Hospitals must establish a 
committee to address negative health care outcomes, 
incidents injurious to patients or patient grievances, 
among other things. These committees have come 
to be known as Quality Assurance and Peer Review 
committees. 

Neither the proceedings nor the records relating to 
performance of a medical or quality assurance review 
function or participation in a medical and dental 
prevention program shall be subject to disclosure in a 
malpractice action.1 Section 2805-m requires that the 
collection of information and reports from peer review 
meetings be kept confi dential, as they are designed to 
improve practices which address specifi c incidents and 
patient grievances. Limited access to this information is 
given to the Department of Health to the extent neces-
sary to verify there has been compliance with statutes. 
This information is not discoverable in a malpractice 
action. A Freedom of Information Law request may be 
used to obtain a redacted copy of the Department of 
Health’s investigation and to ascertain whether any 
fi ndings were made. However, courts will usually pre-
clude or limit a plaintiff from offering these reports as 
evidence of negligence.

Statements of a defendant physician made before 
a peer review board or for quality assurance evalua-
tion are not privileged when they relate to the subject 
matter of the litigation. A physician against whom a 
medical malpractice action had been brought could be 
compelled to answer questions during examination 
before trial which related to statements he had made 
before a peer review board or for quality assurance 
evaluation; but the physician could not be compelled 
to answer questions concerning whether he reviewed a 
quality assurance evaluation, as any such report is not 
discoverable.2

In Smith v. Delago,3 a complaint was made to the 
Department of Health as a result of care the plaintiff 

Discovery and Admissibility of Peer Review Materials 
and Department of Health Investigations in Medical 
Malpractice Litigation
By Meghann N. Roehl and Patrick B. Curran



NYSBA  One on One  |  Summer 2008  |  Vol. 29  |  No. 1 23    

leged. The Second Department determined that since 
the hospital did not make a showing that the informa-
tion for which the exemption is claimed was obtained 
or maintained in accordance with the review proce-
dure, the information was subject to disclosure.16 An 
in-camera review may be conducted in order to ascer-
tain whether the reports and statements were actually 
generated as a result of a formal peer review meeting, 
and what review procedure was followed.17

”The basic statutory principle remains 
intact, that peer review and quality 
assurance materials as well as 
Department of Health investigations
are to remain confidential.”

An allegation that defendant hospital improperly 
credentialed a physician is sometimes the basis for a 
demand to produce the physician’s credentialing fi le. 
In Logue v. Velez, supra, plaintiff attempted to obtain 
a physician’s application for privileges to perform a 
particular procedure. Counsel sought to discover what 
the hospital considered before granting privileges. The 
hospital approved the physician’s application. The 
physician performed the procedure upon a patient who 
later brought a malpractice lawsuit against him claim-
ing that the procedure had been done improperly and 
that the physician lacked the proper qualifi cations to 
perform it. Plaintiff’s attorney claimed the application 
was a statement of the doctor made in the context of a 
peer review or quality assurance function of the hospi-
tal. The Court of Appeals held that plaintiff’s attorney 
was not entitled to a copy of the application because 
the application preceded the alleged malpractice and, 
therefore, any peer review or quality assurance meet-
ing which took place could not have discussed the care 
and treatment rendered to the patient which resulted in 
the malpractice claim against the physician. While the 
conclusion reached by the Court of Appeals may seem 
obvious, lower courts were interpreting the exception 
for statements very broadly and the Court of Appeals’ 
decision in Logue served to curb such an interpretation. 
It is now clear from the holding in Logue that a physi-
cian’s application for privileges are protected from 
disclosure by the Education Law and the Public Health 
Law, and that the exception for statements has no ap-
plication to these documents.

The basic statutory principle remains intact, that 
peer review and quality assurance materials as well 
as Department of Health investigations are to remain 
confi dential. Exceptions are limited to discoverability 
of a defendant physician’s statements, and the Health 
Department’s fi ndings which pertain to the matter in 
suit.

A healthcare provider’s documents are not cloaked 
by statutory protection merely by being characterized 
as quality assurance or peer review material. It is the 
burden of the party invoking the protection to estab-
lish that the items being requested “were generated in 
connection with a quality assurance review function 
pursuant to Education Law § 6527(3) or a malpractice 
prevention program pursuant to Article 28 of the Public 
Health Law.”8 A hospital may waive its privilege by 
sharing the confi dential reports with a disinterested 
third party.9 Waiver of this privilege requires the “in-
tentional relinquishment of its known right of confi -
dentiality.”10 Sharing the records, reports and docu-
ments with a person interested in the hospital review, 
such as an employee at the Department of Health, does 
not waive the privilege.11 

In Swanson v. University of Rochester (Strong Memo-
rial Hospital), plaintiff requested the disclosure from 
defendant hospital of four reports made to a patient 
relations representative of the hospital and the identity 
of the source of the reports. The hospital maintained 
that all four reports were privileged, as they were 
generated following a quality assurance review. The 
plaintiff argued that the hospital waived its confi denti-
ality because the patient relations representative issued 
a letter to the plaintiff setting forth certain conclusions 
regarding the plaintiff’s care, which were made after 
reviewing the reports. The court found that the letter 
was sent to a patient, in response to his request, who 
had complained about his care at the hospital. Since 
a hospital is required to notify the patient by a writ-
ten response of the fi ndings from the investigation,12 
“the letter sent to the plaintiff by the hospital is clearly 
part of the program required by the statute for the 
identifi cation and prevention of medical malpractice” 
and is protected from disclosure.13 Moreover, the court 
determined that the plaintiff was not a disinterested 
party. The court held that in order “to waive the privi-
lege afforded by the Public Health Law and the Educa-
tion Law, the hospital must intentionally relinquish its 
known right of confi dentiality.”14

In determining what is or is not protected by the 
confi dentiality provisions of the statute, the Court is 
not only weighing the probative value versus the 
prejudicial effect of the evidence, but also examining 
whether the hospital invoking the privilege has guide-
lines and a review procedure for generating these 
documents.15 In Kivlehan v. Waltner, the injured plaintiff 
suffered a nearly fatal Group A streptococcal infection 
after giving birth at the defendant hospital. The plain-
tiff and her husband commenced a malpractice lawsuit 
alleging she was infected by her obstetrician. During 
discovery, plaintiffs moved to compel various records 
kept by the defendant hospital, which opposed the 
discovery items on the grounds that they were privi-
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employer for all injuries for which it must pay work-
ers’ compensation benefi ts which arose from the same 
accident? The court has said no.

“It becomes a little more complicated 
when the question is what injury was 
claimed and paid for in the worker’s 
compensation case compared to what 
injury was claimed and paid for in the 
third-party action.”

While not discussing the prejudicial effect of the 
settlement upon the employer, the court has reasoned 
that not to make the recovery in the tort action avail-
able to reimburse the employer for payment of benefi ts 
for the subsequent injury would not be a double recov-
ery for the claimant. It relied upon a representation by 
counsel that had the claim for cancer been included as 
an additional injury in the tort action, the recovery in 
that action would have been greater. Therefore, it con-
cluded that the recovery was only for the lung injury, 
not the cancer, and the tort recovery was therefore only 
available to reimburse the employer for the former and 
not the latter.2

The result, of course, is that the employer and its 
carrier, through no fault of its own, seems to have lost 
the statutory right to reimbursement or offset for the 
second injury. It appears in such cases, since the em-
ployer’s rights against the third party tortfeasor are de-
rivative from the claimant’s rights and if the claimant 
has released that right, it will pay the benefi ts for the 
second injury without recourse because of the release 
or a statute of limitations.
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Martin Minkowitz is a partner in the New York 
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It is generally understood that the Workers’ Com-
pensation Law provides necessary medical and wage 
replacement benefi ts to injured workers. Its benefi t 
structure is crafted by statute to avoid that payment 
awarded be “windfall” or double payment. The provi-
sion of the law designed to effectuate this goal is in Sec-
tion 29 WCL. When there is a third party responsible 
for the injury to the claimant, the law recognizes it is 
that party who should ultimately bear the responsibil-
ity for the payments made to, or on behalf of, the claim-
ant. It is a just and equitable resolution.

The employer or its workers’ compensation carrier 
is the primary payor, looked to by the Workers’ Com-
pensation Board to satisfy its award to the claimant 
for the stated injury and resulting medical and wage 
replacement payments. Then the employer, or its car-
rier, can look for reimbursement from third parties. If 
the claimant has brought an action to recover from the 
one who caused the injury, other than the employer, 
a recovery in that action is available to reimburse the 
employer for benefi ts paid, or to be paid, for compen-
sation benefi ts.1 So far nothing we didn’t know.

It becomes a little more complicated when the 
question is what injury was claimed and paid for in the 
worker’s compensation case compared to what injury 
was claimed and paid for in the third-party action. 

To demonstrate the issue, let me present the fol-
lowing scenario: Claimant is exposed to asbestos and 
sustains a lung injury. He fi les the claim and is award-
ed benefi ts by the Workers’ Compensation Board. He 
also brings a third-party action and recovers for that 
injury. The “accident” which caused the injury was the 
exposure to the asbestos. The same accident 8 years 
later causes the claimant to develop cancer and he fi les 
another workers’ compensation claim. 

As noted above, when a recovery is made from a 
tort action for the same injury that was the predicate 
for the workers’ compensation award, the employer, 
or its carrier, is entitled to reimbursement or an off-
set against future payments. A general release in that 
action prevents another suit for an injury from the 
same accident. Such a settlement is prejudicial to the 
employer or its carrier and requires its consent before 
it is made. Therefore, should the recovery from the 
third party tort action be available to indemnify the 

Erosion of Employers’ Rights to Reimbursement
By Martin Minkowitz
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lawyer is concerned whether the reimbursement 
of such amounts would constitute an illicit fee-
sharing arrangement with a non-lawyer.

Opinion
4. In our view, no such concern is warranted. We 

assume for our purpose that the arrangement 
with the client comports with DR 2-106(C)(2), 
which governs fee agreements in domestic rela-
tions matters, as well as Part 1400 of the Rules 
of the Appellate Divisions, entitled “Procedure 
for Attorneys in Domestic Relations Matters.” 
Because our charter is limited to addressing 
matters of ethics and not questions of law, 
nothing here is meant to be a legal opinion on 
the meaning of section 237 of the Domestic 
Relations Law. Subject to the foregoing, and 
to the caveat below, we do not believe that the 
proposed settlement is an unethical fee-sharing 
compact.

5. Section 237 of the Domestic Relations Law 
authorizes a court, in circumstances set forth 
there, to order a party to a matrimonial action 
to pay counsel fees “directly to the attorney of 
the other spouse to enable that spouse to carry 
on or defend the action or proceeding as, in the 
court’s discretion, justice requires.” The pur-
pose of the statute is to “redress the economic 
disparity between the monied spouse and the 
non-monied spouse” by investing the court with 
the discretion “to make the more affl uent spouse 
pay for the legal expenses of the needier one.”1 
Although the statute provides for the payment 
to be made directly to the attorney, courts may 
direct the payment to be made to the party if 
that party has already advanced funds to his or 
her counsel.2

6. When a court awards a fee under section 237, 
the amounts that may be paid by the respon-
sible party are to replace those that may have 
been paid by the client, but the award does not 
release the client from liability from the full 
amount of any fee agreement if the responsible 
party does not pay. Thus a court is not permit-
ted, in granting an award under that section, to 
preclude the lawyer “from seeking to recover 
payment of the full amount of the attorneys’ 
fees in [a] separate action based on the retainer 
agreement entered into by” the lawyer and cli-

Topic: Settlement of fee arrangements and improper 
fee splitting.

Digest: A lawyer may agree with a client to accept 
less than the judicially-determined fee in a 
domestic relations matter, as long as doing 
so is not inconsistent with any statements the 
lawyer has made to a tribunal or any such 
inconsistent statements are corrected.

Code: DR 1-102(A)(4), DR 2-106(C)(2), DR 3-102(A), 
DR 7-102(A)(5), DR 9-102 (C)(4).

Question
1. After a court awards legal fees to a lawyer pur-

suant to section 237 of the Domestic Relations 
Law, none of which the other party has yet to 
pay to the lawyer, may the lawyer, as part of a 
settlement with the lawyer’s own client, agree 
with the lawyer’s client to accept less than the 
full award of legal fees and, in the event the re-
sponsible party later pays any part of the award, 
to reimburse the client for amounts collected 
from the responsible party up to the amount of 
the agreed settlement?

Background
2. A lawyer enters into a fee agreement with a 

client for the provision of legal services relat-
ing to the New York Domestic Relations Law. 
The fee agreement provides for the client to pay 
an initial retainer to be credited against total 
hourly charges. At the conclusion of the matter, 
the court awards the lawyer an amount equal 
to the lawyer’s total hourly charges pursuant 
to section 237 of the Domestic Relations Law, 
which the adverse party is obliged to pay to the 
lawyer. The adverse party does not pay.

3. To settle the debt created by the fee agreement 
between the lawyer and the client, the law-
yer agrees to accept, in full satisfaction of the 
amounts owing by the client, an immediate 
payment equaling the initial retainer plus an 
additional amount that is less than the lawyer’s 
total time charges (and hence less than the 
judicial award). In return, the client seeks the 
lawyer’s agreement that, if the adverse party 
pays the lawyer any amount up to the settle-
ment amount, then the lawyer will remit such 
sums to the client to make the client whole. The 
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that the lawyer comply with any representa-
tion made to the court concerning the use of the 
funds awarded, or amend any such statement if 
needed.

Conclusion
9. Subject always to a lawyer’s obligation to avoid 

false or misleading statements to a tribunal, a 
lawyer may settle a fee agreement with a client 
by accepting less than the judicially-determined 
fee in a domestic relations matter and agreeing 
to reimburse the client for amounts the lawyer 
later receives pursuant to a fee award up to the 
amount of the agreed-upon settlement.

Endnotes
1. O’Shea v. O’Shea, 93 N.Y.2d 187, 190, 711 N.E.2d 193, 195, 689 

N.Y.S.2d 8, 9-10 (1999) (footnote omitted).

2. Ross v. Ross, 90 A.D.2d 541, 542, 455 N.Y.S.2d 113, 115 (2d Dep’t 
1982).

3. Law Firm of Joel R. Brandes, P.C. v. Ferraro, 257 A.D.2d 610, 610, 
685 N.Y.S.2d 83, 84 (2d Dep’t 1999); accord Seth Rubenstein, P.C. 
v. Ganea, 41 A.D.3d 54, 65, 833 N.Y.S.2d 566, 574 (2d Dep’t 2007) 
(“an award of attorney’s fees to a spouse pursuant to Domes-
tic Relations Law § 237(a) does not preclude attorneys from 
seeking, from their own client, the balance of fees earned if the 
retainer agreement permits it”).

4. Tarr v. Tarr, 45 A.D.2d 1050, 1050, 358 N.Y.S.2d 172, 173 (2d Dep’t 
1974); see DR 9-102(C)(4) (A lawyer shall “[p]romptly pay or 
deliver to the client . . . as requested by the client . . . funds . . . 
in the possession of the lawyer which the client . . . is entitled to 
receive.”).

5. R. Simon, SIMON’S NEW YORK CODE OF PROFESSIONAL RESPONSIBIL-
ITY ANNOTATED 532 (2007 ed.).

6. See, e.g., N.Y. State 727 (2000); N.Y. State 705 (1998).

7. DR 1-102(A)(4).

8. DR 7-102(A)(5).

ent.3 Likewise, a court may direct a lawyer, and 
the lawyer would be required in the absence 
of an overriding contractual arrangement, to 
refund to the client any amounts previously 
paid to the lawyer by the client that the lawyer 
receives from the adverse party in satisfaction of 
a section 237 award.4 The settlement proposed 
here is consistent with the fee award: the client 
will end up paying an agreed amount in fees, 
but only to the extent the responsible party fails 
to pay the awarded amount.

7. We conclude that the proposed settlement 
does not violate any Disciplinary Rule, and in 
particular DR 3-102(A). “The purpose of the 
rule against fee sharing is to remove any incen-
tive for non-lawyers to engage in undesirable 
behavior such as (1) interfering with a lawyer’s 
professional judgment in handling a legal mat-
ter, (2) using dishonest or illegal methods . . . 
in order to win a case . . . , or (3) encouraging 
or pressuring a lawyer to use such improper 
methods.”5 Such perils typically arise from the 
sharing of fees with non-client third parties.6 
None of these concerns exists in the allocation of 
fees between a lawyer and a client, and certainly 
not in the context of a fee-shifting statute that is 
designed to ensure that the client is made whole 
for fee amounts the client may have paid.

8. We caution that the arrangement with the client 
must be consistent with any statements or sub-
missions made to the court in connection with 
the application for an award of counsel fees. A 
lawyer may not engage in conduct involving 
fraud or dishonesty,7 and shall not make any 
knowingly false statement of law or fact in the 
course of representing a client.8 It is essential 
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senders and recipients read the e-mail messages, are 
otherwise privy to their content or receive targeted ad-
vertisements from the service provider. Consequently, 
when the e-mail service provider sends or generates 
instantaneous computer-generated advertising based 
on computer scans of the lawyer’s e-mails with clients, 
the risks posed to client confi dentiality are not mean-
ingfully different from the risks in using other e-mail 
service providers that do not employ this practice. We 
conclude, therefore, that the obligation to preserve 
client confi dentiality does not preclude using such a 
service.3

We would reach the opposite conclusion if the e-
mails were reviewed by human beings or if the service 
provider reserved the right to disclose the e-mails or 
the substance of the communications to third parties 
without the sender’s permission (or a lawful judicial 
order). Merely scanning the content of e-mails by 
computer to generate computer advertising, however, 
does not pose a threat to client confi dentiality, because 
the practice does not increase the risk of others obtain-
ing knowledge of the e-mails or access to the e-mails’ 
content. A lawyer must exercise due care in selecting 
an e-mail service provider to ensure that its policies 
and stated practices protect client confi dentiality.4 Un-
less the lawyer learns information suggesting that the 
provider is materially departing from conventional 
privacy policies or is using the information it obtains 
by computer-scanning of e-mails for a purpose that, 
unlike computer-generated advertising, puts confi den-
tiality at risk, the use of such e-mail services comports 
with DR 4-101.

Conclusion
A lawyer may use an e-mail service provider that 

conducts computer scans of e-mails to generate com-
puter advertising, where the e-mails are not reviewed 
by or provided to other individuals. 

Endnotes
1. Under DR 4-101 of the New York Lawyer’s Code of Profession-

al Responsibility, lawyers are required to preserve the confi -
dences and secrets of their clients, subject to certain exceptions, 
and to exercise reasonable care to prevent their employees, as-
sociates and others whose services they utilize from disclosing 
such confi dences and secrets.

2. N.Y. State 709.

3. DR 4-101(B)(3) of the New York Code provides that a lawyer 
may not “knowingly . . . [u]se a confi dence or secret of a client 
for the advantage of the lawyer or of a third person, unless the 
client consents after full disclosure.” It might be argued that, 
under the literal text of this provision, using such an e-mail pro-
vider would constitute improper “use” of a client’s confi dences 

Topic: Use of e-mail service provider that scans 
e-mails for advertising purposes.

Digest: A lawyer may use an e-mail service provider 
that conducts computer scans of e-mails to 
generate computer advertising, where the 
e-mails are not reviewed by or provided to 
human beings other than the sender and 
recipient.

Code: DR 4-101; EC 4-3.

Question
May a lawyer use an e-mail service provider that 

scans e-mails by computer for keywords and then 
sends or displays instantaneously (to the side of the 
e-mails in question) computer-generated advertise-
ments to users of the service based on the e-mail 
communications? 

Opinion
Our starting point is N.Y. State 709 (1998), which 

addressed the use of Internet e-mail. We concluded 
based on developing experience that there is a reason-
able expectation that e-mails will be as private as other 
forms of telecommunication and that therefore, under 
DR 4-101,1 a lawyer ordinarily may utilize unencrypted 
e-mail to transmit confi dential information. We also 
noted, however, that a lawyer may not transmit client 
confi dences by e-mail where there is a heightened risk 
of interception, and that “[a] lawyer who uses Internet 
e-mail must also stay abreast of this evolving technol-
ogy to assess any changes in the likelihood of intercep-
tion as well as the availability of improved technologies 
that may reduce such risks at reasonable cost.”2 

In recent years, some e-mail providers have offered 
free or low-cost e-mail services in which, in exchange 
for providing the user with e-mail services—sending 
and receiving e-mail and providing storage on the 
provider’s servers—the provider’s computers scan 
e-mails and send or display targeted advertising to the 
user of the service. The e-mail provider identifi es the 
presumed interests of the service’s user by scanning for 
keywords in e-mails opened by the user. The provid-
er’s computers then send advertising that refl ects the 
keywords in the e-mail. As an example, an e-mail that 
referred to travel to a particular locale might be accom-
panied by an advertisement for travel service providers 
in that locale.

Under the particular e-mail provider’s published 
privacy policies, no individuals other than e-mail 
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“disadvantage” clients within the meaning of DR 4-101(B)(2) by 
subjecting them to “junk mail” that the clients have not elected 
to receive. 

4. Cf. EC 4-3 (“Unless the client otherwise directs, it is not im-
proper for a lawyer to give limited information to an outside 
agency necessary for statistical, bookkeeping, accounting, data 
processing, banking, printing, or other legitimate purposes, 
provided the lawyer exercises due care in the selection of the 
agency and warns the agency that the information must be kept 
confi dential.”).

or secrets for the benefi t of a third partynamely, the e-mail ser-
vice provider that sells the advertising. We do not believe that 
the incidental “use” here, or the benefi ts derived therefrom, 
are within the contemplation of the rule anymore than the 
profi ts earned by other providers of services to lawyers, such as 
litigation support companies, which handle or are exposed to 
client confi dences. See EC 4-3 (quoted below). We note as well 
that the advertisements go only to e-mail recipients who are 
themselves users of the e-mail service provider and presumably 
chose to receive the advertising. The use therefore also does not 
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up” letter, will likely have a coercive effect on 
its recipient. As such, the letter may be seen to 
implicate DR 7-105(A), which states, “A lawyer 
shall not present, participate in presenting, or 
threaten to present criminal charges solely to 
obtain an advantage in a civil matter,” and EC 
7-21, which cautions against using “the criminal 
process to coerce adjustment of private civil 
claims.”1 

4. In carrying out his or her special responsibilities 
as a public prosecutor, a prosecutor needs to be 
quite careful in suggesting civil resolution as a 
means of avoiding criminal prosecution. In the 
Committee’s view, the letter proposed here does 
not fulfi ll those special responsibilities. In com-
ing to that conclusion, however, we need not 
and do not reach the applicability of EC 7-21 or 
of DR 7-105(A). Rather, we look to DR 7-102(A)
(1) and (2) and DR 7-103(A).

5. DR 7-102(A)(1) and (2) enjoin all lawyers not to 
assert or “advance,” inter alia, an unwarranted 
position or claim. Under DR 7-103(A), public 
prosecutors, in particular, are barred from insti-
tuting criminal charges that are not supported 
by probable cause. EC 7-13 explains: “The 
responsibility of a public prosecutor . . . is to 
seek justice, not merely to convict.” If there is no 
probable cause or a case is unprovable, a pros-
ecutor must refrain from instituting charges or, 
once having done so, must drop the charges and 
do so without exacting any price.2 Thus, before 
making a charge of unlawful conduct against 
anyone, and throughout the maintenance of that 
charge, a public prosecutor has a responsibility 
to investigate the facts and circumstances and to 
confi rm that there is and continues to be proba-
ble cause to believe that the target of that charge 
is guilty and that the charge is provable.

6. Even though the proposed letter states only that 
the District Attorney’s offi ce may “review” the 
case for criminal prosecution, and invites the 
recipient to discuss why the complaint is in error 
or unfounded, we believe that the clear import 
of the letter is that the ADA who signs it believes 
that the recipient has committed a crime (“it 
appears from the report [of the Investigative/
Fraud Unit] that you received benefi ts . . . you 
were not eligible to receive”) and that the recipi-
ent will be prosecuted if he or she doesn’t pay.

Topic: Threat by prosecutor of criminal prosecution 
to aid enforcement of civil claim.

Digest: A prosecutor who suggests a civil resolution 
in lieu of a criminal prosecution must have 
probable cause to support the criminal 
charge.

Code: DR 7-102(A)(1), (2); DR 7-103(A); DR 
7-105(A); EC 7-13; EC 7-21.

Question
1. May a prosecutor, in aid of civil efforts to recoup 

alleged overpayments of welfare benefi ts, com-
municate to an alleged recipient of such an over-
payment that the prosecutor will defer criminal 
prosecution to allow time for civil resolution but 
will be required to consider prosecution further 
if there is no satisfactory civil resolution?

Opinion
2. An assistant district attorney (“ADA”) assigned 

to the welfare fraud bureau in the district at-
torney’s offi ce in which the ADA serves has 
been asked by the Department of Social Services 
(“DSS”) in the county to send a letter, drafted 
by DSS, to persons suspected of having received 
welfare benefi ts for which they were not eli-
gible. The letter would state that the District 
Attorney’s offi ce has received a report “pre-
pared by the Investigative/Fraud Unit” that 
the recipient had received welfare benefi ts for 
which the recipient was not eligible. The letter 
would further state that the District Attorney’s 
offi ce “has accepted this case for proposed re-
view for criminal prosecution,” but suggests “as 
an alternative to prosecution,” that the recipient 
contact a DSS fraud investigator to work out a 
civil resolution of the claim. The letter invites 
the recipient to discuss with the DSS investiga-
tor any concerns the recipient may have that 
the complaint is in error or unfounded but goes 
on to state: “Should this procedure be followed 
[administrative resolution of the complaint as a 
civil matter], my offi ce intends to defer any pos-
sible prosecution. However, unless the situation, 
which led to the fi ling of this complaint, is sat-
isfactorily resolved, I will be required to review 
this matter again to determine if prosecution is 
then warranted.”

3. The proposed letter, which can be readily char-
acterized as a “we won’t prosecute if you pay 
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pro quo for abstaining from doing so. A fortiori, 
if a prosecutor has not conducted an investiga-
tion suffi cient to support an opinion one way or 
the other, that prosecutor would not be ethically 
free to charge the would-be recipient with any 
unlawful conduct or to propose a disposition 
alternative to prosecution as in the proposed 
letter.

Conclusion
11. A prosecutor may propose an alternative civil 

disposition to a criminal charge, but only if, after 
due investigation, the prosecutor has formed an 
opinion that there is probable cause to support 
the charge and that it is provable.

Endnotes
1. Cf. Cowles v. Brownell, 73 N.Y.2d 382, 388, 389, 538 N.E.2d 325, 

328, 329, 540 N.Y.S.2d 973, 976, 977 (1989) (Titone, J., concur-
ring in the result) (agreements in which criminal charges are 
dismissed in exchange for a release from civil liability “offend 
public policy” because, among other reasons, they “encourage 
prosecutors to violate” DR 7-105 and EC 7-21).

2. N.Y. State 770, at 3 (2003) (“A prosecutor . . . should not seek 
a plea to reduced charges unless there is probable cause to 
believe that the defendant has committed an offense.”); Cowles, 
73 N.Y.2d at 387, 538 N.E.2d at 327, 540 N.Y.S.2d at 975 (if the 
defendant is innocent or the case is unprovable “the prosecu-
tor [is] under an ethical obligation to drop the charges without 
exacting any price for doing so”). 

3. N.Y. State 770, at 10.

4. 73 N.Y.2d at 387, 538 N.E.2d at 327, 540 N.Y.S.2d at 975.

7. In N.Y. State 770, we opined that it would be 
“clearly not ethical” for a prosecutor to reach 
an agreement not to bring charges on condition 
that the person who would be charged make a 
donation to a non-profi t organization, “unless 
there is probable cause that the person commit-
ted an offense.”3 We conclude that the same is 
true here, where the proposed letter would seek 
to extract a settlement of a claimed civil liability 
to DSS. 

9. As the Court of Appeals said in Cowles v. 
Brownell, “The prosecutor’s obligation is to 
represent the people and to that end, to exercise 
independent judgment in deciding to prosecute 
or refrain from prosecution.”4 If the District 
Attorney or an ADA has investigated a mat-
ter suffi ciently to have formed an opinion that 
there is probable cause, he or she would be, as a 
general matter, ethically free to seek lawful dis-
positions other than prosecution to judgment. In 
that event, the ADA could, for example, write a 
letter such as the one at issue here calling upon 
the recipient to pay, or to explain why he or she 
should not be required to pay, to avoid the com-
mencement of a formal prosecution.

10. Needless to say, if upon investigation the pros-
ecutor is not able to form an opinion that there 
is probable cause, he or she would be ethically 
bound not to prosecute and not to seek a quid 
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Real Estate Transactions—Commercial Property   
Author:  Christina Kallas, Esq.
2007-2008 • 336 pp. • PN: 40377  
Non-Member Price: $80 / Member Price: $72

Real Estate Transactions—Residential Property 
Authors:  Kenneth M. Schwartz, Esq.; Claire Samuelson Meadow, Esq.  
2007-2008 • 456 pp. • PN: 42147  
Non-Member Price: $80 / Member Price: $72

Representing the Personal Injury Plaintiff in New York 
Author: Patrick J. Higgins, Esq.   
2007-2008 • 404 pp. • PN: 41917  
Non-Member Price: $80 / Member Price: $72

Social Security Law and Practice
Authors:  Charles E. Binder, Esq.; John S. Hogg, Esq.  
2007-2008 • 204 pp. • PN: 42297  
Non-Member Price: $65 / Member Price: $57

Zoning and Land Use
Authors:  Michael E. Cusack, Esq.; 

John P. Stockli, Jr., Esq.
2007-2008 • 114 pp. • PN: 42397  
Non-Member Price: $70 / Member Price: $62
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Oby Agu
Ericka Nicole Alford
Gabriel Onyebuchi Amene
Robert Apple
Jose Manuel Arcaya
Catherine V. Battle
Clifford Douglas Bloomfi eld
Darren M. Bohrman
Sheera Borenstein
Robert T. Bugbee
Maureen A. Byrne
Gregory V. Canale
Gary M. Carman
James John Cassidy
John C. Castro
Hazel F. Chin
Naval Chopra
Joseph Cianfl one
Kevin D. Clinton
Salvador Collazo
Samuel J. Costa
Leressa Renna Crockett
James Simon Dalton
Joseph Paul DePaola
Gina DePrima
Constantine F. DeStefano
Daniel Diaz
Daniel Dillon
Michael F. DiValentino
Keliann Marie Elniski
Todd S. Engel
Judith G. Erba
Adam M. Felsenstein
Alexander R. Fink
Benjamin M. Friedman

Welcome New General Practice Section Members
Robin S. Garson
Elisa Gerontianos
Amy Beth Gitlitz
Howard S. Goldstein
Kenneth V. Gomez
Erica K. F. Guerin
Richard J. Guertin
Kristine C. Gurski
Lisa Michele Hackett
Avely Hart
Aphrodite Hepheastou
Donald J. Hillmann
Meredith Anne Hughes
Brian Isaac
Sam Jalaei
Daniel A. Jimenez
Omar G. Jorge
Anna Grazyna Kaminska
Edward C. Katz
Harry C. Kaufman
Hongseok Kim
Leyla A. Kiosse
Charles Joshua Kleiner
Boris Kogan
Diana M. Kolodziejcuk
Sharon Cerelle Konits
Kelly A. Koster
Frank Lagano
Kevin J. Lake
Julie Lamberth
Jonathan M. Landsman
Anthony C. Lee
Susan L. Lesinski
Andrew Matthew Lieb
Glenn Brody Liebert

Gary L. Lipton
Daniel F. Mathews
Monica C. McCullough
Andrew D. McIntyre
William J. McNamara
Jose R. Mendez
Christopher Lawrence Miller
Ashford R. Millis
Karen L. Mills
Thomas R. Monjeau
Esdres A. Montolio
Edward P. Moran
Charles McKown Napoli
Julia Markus Navelli
Peter Hosea Paretsky
Joshua F. Pompilus
Heather A. Prado
Robert Marshall Prysock
Andrew C. Sayles
Alfred Schiraldi
Hannelore F. Smith
Joseph A. Spano
Albert B. Stieglitz
Celia Goodman Strino
Sylvia Tarley
Mary Ross Tokarz
Joseph Patrick Turk
Petar Kresimir Vanjak
Basilios Vassos
Alla Vigdorchik
Arthur Lawrence Washburn
John Brendan Whelan
David C. Wilkes
Keith N. Yung
Xiaoya Genny Zhu
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Legal Careers in 
New York State 
Government
Ninth Edition

From the NYSBA Book Store >

Get the Information Edge 
1.800.582.2452    www.nysba.org/pubs
Mention Code: PUB0321

The newly revised ninth edition of Legal Careers in New York State 
Government serves as the ultimate guide to New York State civil service. 
Everything you need to know about a career in public service is conveniently 
compiled from multiple sources into this one directory.

This book is designed for established lawyers seeking a career change 
from private practice to public service, for newly graduated or admitted 
lawyers searching for a fulfi lling career in public service, or for law 
students seeking invaluable internships.  

The authors detail exactly how and where to begin the research. Provided 
is a very thorough compilation of all of the departments, agencies, 
commissions and boards which hire in-house legal counsel. This resource 
details specifi c job descriptions, hiring quotas, internship availablity, job 
locations and pertinent contact information. 

Whether looking to begin a new career or advance an existing one, 
this 2008 edition is a fundamental resource guide to rewarding careers 
available in New York State public service.

Contents

Part I
How to Find a Job in State Government

Part II
Employment Opportunities with New York State Government

Part III
Employment Opportunities with the New York State Legislature

Part IV
Employment Opportunities with the New York State Court System

Part V
Employment Opportunities with New York Municipal Governments and Other 
Government Offi ces

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

PRODUCT INFO AND PRICES

2008 / 264 pp., softbound 
PN: 41298

NYSBA Members $35
Non-members $50

** Free shipping and handling within the continental 
U.S. The cost for shipping and handling outside the 
continental U.S. will be added to your order. Prices 
do not include applicable sales tax. 

AUTHORS
Prof. Patricia E. Salkin
Director, Government Law Center
Albany Law School
Albany, NY

Amy Lavine, Esq.
Government Law Center
Albany Law School
Albany, NY

Michele A. Monforte
Government Law Center
Albany Law School
Albany, NY
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