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Message from the Chair
Similarly, we have joined with the Elder Law Sec-

tion for this summer’s meeting—in Newport, Rhode
Island, August 13-August 17—so that practitioners in all
fields will be better prepared to assist their grand-
parents, their parents and/or themselves when con-
fronted with concerns in the latter stage of life.

The General Practice, Solo & Small Firm Section has
a proud heritage. We created the New York Lawyers
Deskbook and the New York Lawyers Formbook more
than a dozen years ago. Updated annually, these publi-
cations remain among the most popular and well-
regarded of the NYSBA offerings.

General practice, solo and small firm practitioners
are the primary source of legal counsel for low- and
middle-income Americans and for small businesses.
Active participation in the Section helps us do our part
in providing justice to all people of this nation.

Dwayne Weissman

P.S. Best of luck to Stephen P. Gallagher, long time staff
liaison to the Section, upon his retirement from the
NYSBA. His insight and hard work are already missed.

The General Practice,
Solo & Small Firm Section
was having an “identity cri-
sis.” What select group of
attorneys was it trying to
appeal to?

Ultimately, the Executive
Committee recognized that
our Section is an important
supplement to all of the sub-
stantive Sections of the
NYSBA.

The core of our Section is practice management—to
enable us to better serve our clients and to enable us to
enjoy our families and friends. 

We strive to recognize issues and we have the
maturity to refer to a specialist when appropriate.

Westchester County District Attorney Jeanine Ferris
Pirro spoke at our January 2003 Annual Meeting Pro-
gram on “Internet Pedophilia” in acknowledgment that
many practitioners would be interested in her presenta-
tion from the perspective of parent as well as from the
perspective of attorney.
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From the Editors
We will also be forming

an Editorial Board to assist in
the future preparation of this
publication. Anyone who
wishes to be considered for
inclusion on this Board
should write to the Editors.
We hope to have that Board
involved with the next publi-
cation.

As always, we encourage
your comments and participa-
tion in the General Practice
Section’s activities and hope that you will take an active
role with us.

Martin M. Minkowitz
Frank G. D’Angelo

This edition begins a new
column, which we are calling
“Letters to the Editors.” We
have decided that those who
wish to comment about any
of the material contained in
this publication should have
a public platform to do so. It
is also for those who would
just like to provide an infor-
mative short statement about
some topic of interest—and
also enlighten the rest of us—
even though it may not reach
the length of an article. We therefore encourage those
who might have thought about sharing some piece of
information—but did not want to or could not write an
entire article—to take advantage of this opportunity. We
will give attribution to the writer of each letter that we
include in this new column.

Frank G. D’Angelo Martin Minkowitz

REQUEST FOR ARTICLES
If you have written an article and would like to have it published in One on One

please submit to either of the Co-Editors:

Articles should be submitted on a 3 1/2" floppy disk, in WordPerfect or Microsoft Word, together
with a printed original and biographical information.

Frank G. D’Angelo
Law Offices of D’Angelo & Begley

999 Franklin Avenue, Suite 100
Garden City, NY 11530

Martin M. Minkowitz
Stroock & Stroock & Lavan

180 Maiden Lane
New York, NY 10038
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Attorney’s Fees Under the Code of Professional
Responsibility: The Interplay of Ethics and
Professional Liability
By Barry R. Temkin

Since 1970, the conduct
of New York lawyers has
been governed by the
Lawyers’ Code of Profes-
sional Responsibility (the
“Code”),1 which proscribes,
among other things, charg-
ing a client “an illegal or
excessive fee.”2 The Code
prohibits the sharing of a
fee with non-lawyers,3 and
circumscribes the division
of fees with an attorney
who is not a partner or
associate in the same firm. This article will analyze the
sharing of fees among lawyers who are not partners or
associates in the same firm, a common practice whose
legal implications are often misunderstood.

Under some circumstances, a lawyer is permitted
and, indeed, obligated by professional considerations to
refer to another attorney a matter which he or she is not
competent or prepared to handle.4 The practice of
receiving a fee in consideration of the referral is
widespread and commonplace, especially (but not
exclusively) in the personal injury arena. But there are
ethical and practical ramifications of the practice.
Indeed, an attorney who refers a case to another lawyer
may find herself, under some circumstances, charged
with civil liability in the event of alleged malpractice by
receiving counsel.

According to DR 2-107 of the Code, the division of
a fee with another attorney is contingent upon the
client’s approval and either the sharing of legal work or
responsibility between referring and receiving counsel:

A lawyer shall not divide a fee for legal
services with another lawyer who is not
a partner in or associate of the lawyer’s
law firm, unless:

1. The client consents to employment
of the other lawyer after a full dis-
closure that a division of fees will
be made.

2. The division is in proportion to the
services performed by each lawyer
or, by a writing given the client,
each lawyer assumes joint respon-
sibility for the representation.

3. The total fee of the lawyers does
not exceed reasonable compensa-
tion for all legal services they ren-
dered the client.5

The Ethical Considerations, rather than explaining
the disciplinary rule, succinctly paraphrase it: “A fee
may properly be divided between lawyers properly
associated if the division is in proportion to the services
performed by each lawyer, or, by a writing given to the
client, each lawyer assumes joint responsibility for the
representation and if the total fee is reasonable.”6

Although the plain language of DR 2-107 permits the
sharing of fees between partners and associates only,
the courts have interpreted it to permit the sharing of
fees with an attorney who has an “of counsel” relation-
ship with the firm.7 

Under the Code, the mere act of forwarding a client
to another lawyer is not a proper basis for fee splitting.8
The prohibition of a finder’s fee, payable regardless of
the service performed or responsibility assumed by a
forwarding lawyer, was originally intended “to keep
the profession of law from becoming an ordinary busi-
ness.”9

Under DR 2-107 an attorney may lawfully receive a
referral fee by giving the client a writing in which she
assumes joint responsibility for the representation. A
lawyer who refers a case to another attorney without
such a writing may participate in the total fee to the
extent of his participation in the legal work. To the
extent that a lawyer does some work on the overall rep-
resentation of the client, a court will generally uphold
an agreement between two lawyers to share fees from
the joint representation.10 A leading analysis of fee-
splitting among lawyers is contained in the Court of
Appeals decision in Benjamin v. Koeppel.11 Receiving

“Under the Code, the mere act of
forwarding a client to another lawyer
is not a proper basis for fee splitting.”
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However, it should be noted that the New York
courts have tended to tread lightly in the area of attor-
ney liability for negligent referral or supervision of
other attorneys.19 Generally, these cases have held that
if multiple law firms are working on a single matter for
a client, each is only responsible for its own negli-
gence.20

Understandably, additional caution should be exer-
cised when referring a case to out-of-state counsel. For
example, a New York lawyer who referred a negligence
case to an unscrupulous New Jersey practitioner was
held liable in Tormo v. Yormark,21 when the latter made
off with client settlement funds. In that case, the New
York attorney was unaware that his New Jersey coun-
terpart, although a duly licensed attorney in good
standing, had been indicted for insurance fraud by the
county district attorney. The New York lawyer’s repre-
sentations to the client that his indicted colleague was
“a good, well-qualified attorney,” along with allegedly
false representations about the status of the case in New
Jersey, were sufficient to give rise to an action for pro-
fessional liability, notwithstanding the fact that he had
not agreed to participate in the fee.22

Practice Pointers
For busy practitioners, a review of existing office

procedures concerning fee sharing might be in order.
For example, deciding to forego referral fees altogether
is not a palatable option for some practitioners, and, in
any event, may be insufficient to insulate an attorney
from liability. And while entering into a written agree-
ment by which both attorneys share in the responsibili-
ty to the client may insulate counsel from a disciplinary
proceeding premised on DR 2-107, such an agreement
would do little to shield referring counsel from an
action for legal malpractice based on the conduct of
receiving counsel.

With these considerations in mind, the following
suggestions may be of assistance to practitioners: 

(1) Avoid naked referral fees. An attorney should be
able to document the work performed on the referred
case and should maintain a file with copies of plead-

counsel in Benjamin agreed to pay a one-third referral
fee to the originating attorney, but then reneged on the
agreement, arguing that it was an illegal referral fee
because the plaintiff was not properly registered as an
attorney. The referring attorney had done some work
on the case, including interviewing the client, evaluat-
ing the case and attending a meeting between the client
and a firm partner. The Court of Appeals held that the
referring attorney was entitled to his share of the fee as
allocated in the parties’ agreement, reasoning that: “The
courts will not inquire into the precise worth of the ser-
vices performed by the parties as long as each party
actually contributed to the legal work and there is no
claim that either refused to contribute more substantial-
ly.”12

A lawyer who wishes to participate in fee sharing
should ensure that his contribution to the overall result
is proportionate to his portion of the fees. This balance
was struck by the New York State Bar Association
Committee on Professional Ethics, which wrote in For-
mal Opinion 609 that: “Although it is not unethical for
the lawyers to agree in advance on a proposed fee
split,” at the conclusion of the matter, the relative pro-
portions should be reexamined and adjusted in the
event that “the services actually performed and respon-
sibility assumed by the forwarding attorney and the
forwardee are grossly disproportionate to the division
of fees agreed upon at the outset.”13

In addition to possible forfeiture of the fee, an
attorney who makes a referral to another lawyer or
firm should be mindful of the possibility of an action
for legal malpractice in the event that receiving counsel
mishandles the case. Professor Roy Simon has written,
in interpreting DR 2-107, that: “Financial responsibility
for the representation plainly refers to malpractice lia-
bility.”14

The New York County Lawyers’ Association Com-
mittee on Professional Ethics has interpreted DR 2-107
to imply financial responsibility on the part of referring
counsel who participates in a referral fee.15 According
to NYCLA Ethics Opinion 715,16 although referring
counsel has no obligation to supervise the work of a
specialist, he should be prepared to indemnify the
client for the former’s malpractice because, in the view
of the committee, “joint responsibility is synonymous
with joint and several liability.”17 The Ethics Committee
reasoned that a lawyer who agrees to share fees for a
referral is “ethically obligated to accept vicarious liabili-
ty for any act of malpractice that occurs during the
course of the representation.”18 Ethics Opinion 715 also
opines that referring counsel may extract an indemnity
agreement from receiving counsel.

“[I]t should be noted that the New York
courts have tended to tread lightly
in the area of attorney liability for
negligent referral or supervision of
other attorneys.”
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ings, correspondence and other documents reviewed in
connection with the case. 

(2) Maintain a due diligence file on receiving coun-
sel. Even if receiving counsel is a long-standing
acquaintance, it cannot hurt to place yourself in a posi-
tion to state that you checked out his expertise and
background by a search of such background sources as
Westlaw and The New York Law Journal. 

(3) Be sure that the client is aware of and has
approved the fee-splitting agreement. 

(4) Periodically contact the client, and let him know
that you are available to address or discuss any con-
cerns that he may have, without undercutting the
advice and counsel of receiving counsel. 

(5) Consider requesting an indemnity agreement
from receiving counsel along the lines suggested in
NYCLA Ethics Opinion 715. 

(6) Beware of out-of-state referrals, which could be
subject to substantially different legal standards. 

(7) Be sure that the total fee is reasonable within the
meaning of DR 2-107(A)(3). 

(8) Remember that the fee-sharing aspects of DR 2-
107 should be read in conjunction with the overall
ethics requirements of the entire Code. A lawyer who
simply treats other attorneys and clients with decency
and respect will go a long way toward satisfying the
requirements of the Code.

Endnotes
1. N.Y. Comp. Codes R. & Regs. tit 22 §§ 1200.1 et seq. (N.Y.C.R.R.).
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4. See DR 6-101 (a lawyer should not handle a matter which he
knows he is not competent to handle); EC 6-1 (same).
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General Practitioner and Leadership
1. Establish a Sense of Urgency2—In 2000, I began

questioning whether senior management at your
firm has a clear understanding of the dangers
and opportunities posed by new, unconventional
rivals. Gary Hamel and C.K. Prahalad suggest
that, in order to begin preparing for the future,
you need to ask yourself: “Am I more of a main-
tenance engineer keeping today’s business hum-
ming along, or an architect imagining tomor-
row’s businesses?” 3 I have written quite a bit
about the changing business environment and
how professional service providers need to
realign their products and services in response to
these new challenges. Firms that are unaware of
what the competition is doing will find them-
selves unable to participate in the new competi-
tive space.

I hope I was able to get you to think about these
changes, but more importantly, I hope you were
able to make some changes to your business that
will better position you to take advantage of
emerging opportunities. 

2. Listen to the Revolution—Law firms have tradi-
tionally delivered competent legal services to
clients who have contracted for those services.
The legal profession must do a better job of lis-
tening to its customers, because the insights into
the customer’s individual needs and preferences
will become one of the most important business
challenges facing lawyers. 

There is no reason for law firms in the future to
restrict their core services to traditional “legal
self.” Although it is important to ask how satis-
fied current customers are, it is equally impor-
tant to ask yourself which customers are not
even being served. 

3. Reshape the Legal Marketplace—Lawyers can
no longer afford to wait to see what happens.
Instead, they need to anticipate “value” as per-
ceived by customers and provide new products
or services based on an entirely new business
model.

The challenging opportunities to reshape the
direction of the profession and the legal market-
place will need a massive transfusion of talented
individuals sensitive to changing consumer
demands. Experience is showing that innovation
and creativity take place when diverse groups of
individuals get together to solve problems. Law

Growth and change have been the major themes of
my entire professional career. Much of my work has
been about organizational development, and particular-
ly about the correspondence between healthy individu-
als and healthy organizations. Since joining the staff of
the New York State Bar Association (NYSBA) in 1990, I
have had the pleasure of working with literally thou-
sands of NYSBA members as they have sought to reach
their own balance between family and career goals. As I
prepare to refocus my own priorities away from the Bar
Association, I’d like to take a moment to share some of
what I have learned, and hopefully some of what I will
leave behind. 

The General Practice Section and the Law Practice
Management Committee have served as my home base
during my time with NYSBA, and I draw most of my
experiences from working with these two groups. In
looking back over my years here in Albany, I’d like to
refer back to an article that I wrote in the New York
State Bar Association Journal (1990) and later in a Tech-
nology and Legal Practice Symposium Issue of the Syracuse
Law Review (2002). The article suggested that we were in
the early, turbulent days of a revolution as significant as
any other in human history. I’d also like to weave in
thoughts from another popular business book affection-
ately titled Geeks & Geezers1 by leadership experts War-
ren G. Bennis and Robert J. Thomas. 

Geeks & Geezers started out as a study of cross-gener-
ational leadership that looked at two groups of lead-
ers—the youngest and the oldest, the geeks and the
geezers. The geeks were young (35 and under); most of
them were involved in the now-troubled but still vital
New Economy. These young people had distinguished
themselves by leading or building organizations at an
early age. They had also proven themselves by leading
people rather than having a good idea or a “killer app.” 

The geezers in the study are the grandparents of the
geeks. The geezers were widely admired for their wis-
dom and skill. The geezers were all 70 and over, and I
had no difficulty recognizing the names and accom-
plishments of every geezer in the study. I must admit
that I did not know many of the younger people who
made up the group of geeks. One of the reasons I liked
this particular book was because I do not fit comfortably
into either one of these two groups. At times, I find
myself thinking more as a “geezer,” but other times I
take on a “geek’s” perspective as much as any 35-year
old. 
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Healthy Individuals and Healthy Organizations
By Stephen P. Gallagher
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firms need to learn from business partners to
explore new approaches to problem solving. 

There is a great deal of research from the behav-
ioral sciences supporting the notion that people
prefer to spend time with people who are similar
to themselves. However, if your firm hires only
new people whom insiders like and feel comfort-
able being around, you should expect to continue
to rely on ONLY past history, well-developed
procedures and proven technologies to grow
your business. In these times when most compa-
nies are experimenting with new procedures—
inventing and testing new technologies to satisfy
customer demands, enter new markets and gain
an advantage over the competition—hiring new
kinds of people will be key for your firm’s sur-
vival.4

4. Think Outside the Box—Take a close look at
how other professional service providers are
incorporating new strategies and techniques to
gain competitive advantage. You need to be look-
ing to establish a knowledge management system
to collect and organize internal work product so
that knowledge gained from previous experi-
ences can be efficiently recycled for new applica-
tions. Knowledge management will be the salva-
tion of many firms, while a deathblow to many
others.

5. Maximize Your Time at Bat—According to Gary
Hamel, “Getting to the future first, and being
first up on the scoreboard, requires that a law
firm learn faster than its rivals about the precise
dimensions of customer demand and required
product performance.” Small firms can be much
more responsive to changes in the “market-
space.” 

To learn faster, Hamel proposes, “A firm needs to
maximize its time at bat, rather than sit on the
sidelines waiting for the perfect conditions for
the home run attempt.” Law firms should begin
rewarding staff for experimenting with innova-
tive approaches to client services. Some of these
experiments will fail, but others will exceed all
expectations.

6. Develop New Skills and Competencies—The
new practice of law must be crafted to anticipate
and address what the consumer believes is valu-
able or quality work. Lawyers will need to rein-
vent the entire industrial landscape, and new
core competencies will be needed to create new
benefits. These new technical and entrepreneurial
skills will be quite different from what has made
their organization (and them personally) so suc-
cessful, so many of you may need to look beyond
the more traditional CLE programs to acquire

these new skills and competencies. Law firms
will need to look much beyond the top 2 percent
of law school graduates to identify the individu-
als with the leadership skills and abilities needed
to address consumer demands. Law firms will
find some of these talents beyond the law school
itself. Seeking diversity in your law firm is only
the tip of this iceberg. If you have not taken
major strides yet, get started soon.

7. Escape the Bonds of Legacy—The practice of
law can no longer be seen as a regulated profes-
sion. Law firms will need to bring together wide-
ly disparate technologies, manage standards-set-
ting processes and build alliances with suppliers
to shape the direction of future legal services. As
your law firm continues to measure individual
timekeeper productivity and profitability, you
need to begin exploring ways to replace hourly
billing strategy before your clients start demand-
ing this.

Law firms need to pay particular attention to
what Jeffrey Pfeffer and Robert Sutton refer to as
the “smart talk trap.”5 This is a syndrome where
inefficient companies hire, reward and promote
people for sounding smart rather than making
sure that smart things are done. In such organiza-
tions, talking somehow becomes an acceptable—
even preferred—substitute for actually doing
anything. This particular syndrome can wreak
havoc with billing hours and client services if left
unchecked.

8. Think Beyond the Numbers—Compensation or
performance-appraisal systems can force individ-
uals to choose between the new vision of the
future and their self-interests. If the firm is cur-
rently successful in terms of strong billable hours,
complacency can be high; so change initiatives
can take time. Price pressures created by new e-
commerce business models will only accelerate in
the years ahead. These changes will affect every
sector of the economy, so the legal profession
cannot afford to sit back while other professional
service providers redefine their own new areas of
practice.

According to David Maister, “It is the manager’s
job to inspire, cajole, exhort, nag, support, cri-
tique, praise, encourage, confront and comfort as
individual people struggle to live their work lives
according to high standards. And, the primary
quality required of managers is courage—the
courage actually to manage and enforce the stan-
dards that are preached.”6

9. Make the Internet Your Best Friend—Sharing
knowledge with clients and maintaining closer,
richer relationships with them remains a highest



8 NYSBA One on One |  Summer/Fall 2003  | Vol. 24 | No. 3

Law firms are beginning to look more seriously
at career development, responsibility, profession-
al satisfaction and atmosphere to supplement
compensation packages.

Leadership Development and Human
Development

As I pointed out at the beginning of this article,
much of my work over the past 13 years has been about
organizational development, and particularly about the
correspondence between healthy individuals and
healthy organizations. After a quick review of my writ-
ings regarding changes in the profession, let me now
turn to the book Geeks & Geezers to try to explore how
and why some people are able to extract wisdom from
experiences and others are not. Bennis and Thomas
found that every leader in their study, younger or older,
had undergone at least one intense, transformational
experience. That transformational experience was at the
very heart of becoming a leader. The authors called the
experience a crucible.8

World War II was a crucible for almost all the older
male leaders, many of whom were transformed by the
overwhelming responsibility of leading other men into
battle. The younger people in the study (geeks) shared a
variety of personal and professional crucibles. Your cru-
cible seems to allow you to see the world in a new light. 

Bennis and Thomas defined yesterday’s leaders as
“specialists who sought and trusted answers.” They
describe today’s leaders as more generalists who know
they need to ask the right questions.9 The authors report
that geeks often strain to grab the brass ring on their
first pass rather than waiting a few laps to get comfort-
able in the saddle. Their impatience is palpable. They go
on to report that many of these same young people
thirst for “twenty years of experience in two years,”
while reminding those who labeled them naive that, in
reality, many people with twenty years’ experience actu-
ally had one year of experience repeated twenty times.10

Bennis and Thomas found that adaptive capacity,
which includes such critical skills as the ability to under-
stand context and to recognize and seize opportunities,
is the essential competence of leaders. They also found
that adaptive capacity is also the defining competence of
everyone who retains his or her ability to live well
despite life’s inevitable changes and losses.11 The study
found that flexible, resilient people are not repelled by
problems; they pounce on them, determined to find
solutions to the puzzle, however painful they may be.
The ability to find meaning and strength in adversity
distinguishes leaders from non-leaders. When terrible
things happen, less able people feel singled out and
powerless. Leaders find purpose and resolve.12

I have always felt that leadership development and
human development were closely intertwined. The abili-

priority for all professional service providers.
Although there is nothing new about this strate-
gy, the Internet is providing clients with new
tools to acquire knowledge, and using these tools
has given clients a much higher level of sophisti-
cation. 

Because the consumer is driving the direction of
future legal services, and the consumer is
demanding greater access to information,
lawyers will increasingly need to become more
comfortable with network technologies in order
to be players in shaping future services. This has
only accelerated in the past several years.

10. Create Practice Quality Standards—Any law
firm’s competitiveness—and raison d’ etre—is
based on its competencies and capabilities and
their relevance to its business environment. As
law firms continue to expand alliances and affili-
ations with outside service providers, the infra-
structure will need to change to support the
delivery of a consistent, high-quality legal work
product. A law firm’s infrastructure will need to
provide all professionals with the tools to work
collaboratively among many offices. It will also
require work habits supporting remote collabora-
tion, a mutual understanding of the elements
that define work quality and a set of common
standards for satisfactory client service.7 Con-
sumers will continue to demand high standards
of quality, so law firms will have to develop the
internal processes and controls to assure stan-
dards of quality are met.

11. Implement Knowledge Management Systems—
Firms that are able to help clients make better
decisions and enhance their business capabilities
will flourish. In an era where information that
once was sold on an hourly basis is now avail-
able free on the Internet, sophisticated clients are
no longer interested in obtaining a lawyer’s legal
advice—they want a lawyer’s assistance in craft-
ing a solution to a business problem. The process
has become as important as the outcome.

12. Form Alliances and Partnerships—Many corpo-
rate clients have become quite sophisticated con-
sumers of legal services, so law firms find them-
selves forming alliances or partnerships to pro-
vide clients with highest quality services. As the
managing partner, you will need to produce a
working environment that is more tolerant of
dissent, more supportive of experimentation
and—at the same time—more committed to
shared discussion and learning. Increasingly,
managing partners have been finding out that,
while money plays a part in the discussion to
leave or stay, other factors seem to matter more.
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ty to process new experiences, find their meaning and
integrate them into one’s life, is the signature skill of
leaders and, indeed, of anyone who finds ways to live
fully and well. Leaders create meaning out of events
and relationships that otherwise devastate non-leaders. I
was pleased to see that Bennis and Thomas found that
the very factors that make a person a great leader are
the ones that make him or her a successful, healthy
human being.13 They are the very factors that allow us
to live happy, meaningful lives. I came to the same con-
clusion in my meetings with lawyers throughout New
York state.

I learned that no issue or attitude divided geeks
from geezers more dramatically than the importance of
balance in their lives. Geeks place far more emphasis on
achieving balance in their work, family, and personal
lives than did geezers at a comparable age. Balancing
family goals and objectives with career and law firm
goals will continue to be a managing partner’s challenge
in the years ahead. 
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The Case of Lotto Fever!
By Stephen L. Ferraro, CPA, CVA and Robert R. Roback, CPA, CFS

Everyone knows that hitting the lottery can be a life-
altering experience. Here’s a story about “hitting the lot-
tery” that didn’t have such a happy ending (for the
insured).

The insured in this case ran a small mom-and-pop
grocery store in a local suburb. He had managed to earn a
fairly consistent, though modest, income for the last four
years. One evening, upon his return home from the store,
he received a phone call advising him that his business
was on fire. He returned to the scene, only to watch as he
lost his livelihood. Fortunately, he had insurance. That’s
where we came in.

The Fire!
The insured claimed to have locked up the store and

headed for home roughly 10 minutes before the blaze
broke out. He was alone in the store when he closed. He
claimed that everything was fine before he left. Upon
returning to the scene and seeing the fire, he proceeded to
a bar across the street to have a few drinks. He evidently
never spoke to the firemen at the scene.

The insurance company determined that arson was
involved in this blaze. As in any such case, suspicion first
turns to the business owner. Based on the adjuster’s pre-
liminary review of the facts and circumstances, the claim
was denied. The insured sued. The insurance company
and their attorneys had to prove that the insured was
responsible for causing this loss, or they would be forced
to pay for the damages.

Bring on the Forensic Accountants!
In every arson case, motive must be established. Typ-

ically, the motive is financial in nature. We set out to
assess the financial condition of the insured prior to this
loss to determine if he may have had a motive to burn his
business. 

We began with a review of his business operations.
We learned that sales had been steadily declining in each
of the last four years. In fact, the business had been for
sale for over one year, with no potential buyers in sight.
Competition from the large chains had moved into the
area, contributing to his declining sales. To maintain a
fairly steady income level (of about $16,000 per year), the
insured was forced to cut his expenses. This meant that
the insured had to spend more hours at the store. 

Increasing competition, declining sales, longer hours
with no end in sight—all these factors contributed to the
insured’s next move. 

We then reviewed his personal financial situation.
His income was stagnant. Growth of income was not like-

ly—at least if he continued to rely on the store for
income. His personal debts were mounting. He had vir-
tually tapped every conceivable dollar of equity he could
get his hands on.

A veteran suffering from Post Traumatic Stress Syn-
drome and alcohol problems, the insured decided to turn
to gambling as the solution to his problems. Lotto would
be the answer! Unlike most people, however, the insured
had access to his own lottery machines and tickets right
in his store. So he began to play.

Every week for nearly four years, the store’s lottery
ticket sales averaged about $2,500. On a rare occasion,
sales would jump to $3,500 or $4,000 in any one week,
generally corresponding to a larger lottery jackpot. Sud-
denly, lottery sales began to escalate. They increased from
about $2,500 per week to $9,000 per week! Then up to
$16,000! Then $22,000! Then $39,000 in one week! Then
the FIRE!

Within a two-month period, weekly sales had grown
exponentially! A comparison of sales to jackpot values
revealed no correlation. There was, however, a correlation
between the fire and the State Lottery Office looking for
its lottery sales proceeds! 

Initially, the insured did not win much money. In
fact, just two months before the fire, he had to use about
$12,000 of home equity loan proceeds to pay the Lottery
what they were due. This bought the insured more time
to strike it rich. About two weeks before the fire, the
insured actually won a net of between $3,000 and $4,000!
He got more daring. He “acquired” nearly $40,000 worth
of lottery tickets just days before the fire. Unfortunately
for him, he collected only $20,000 of winnings, for a one-
week net loss of $20,000! With no more sources to tap, all
his equity fully depleted and facing a payment to the
State Lottery Commission of about $20,000, the insured
resorted to arson. (By the way, he claimed that the cash
due the lottery was inadvertently left in a brown paper
bag inside the store and was lost in the fire.) 

The evidence was overwhelming. A motive was
proven. The insured lost his case; the attorneys and insur-
ance company won theirs. 

Mr. Ferraro and Mr. Roback are founding partners
of Roback, Ferraro & Pehl, CPAs LLP. The firm has a
division that specializes in forensic accounting, valua-
tion and litigation support services. Over the past 12
years they have assisted attorneys and claims adjusters
in well over 1,000 cases. Their main office is located in
Malta, NY.
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Ninety years ago our fore-
fathers conceived of a law
that would provide workers’
compensation benefits to
injured employees without
the need for them to prove
freedom from fault. This “no
fault law,” which some of us
remember was then entitled
the “Workman’s” Compensa-
tion Law, was to assure pay-
ment of benefits and provide
the basis for medical care and
treatment for injuries which arose out of and in the
course of the employment. It prohibited an employee
from waiving or assigning these benefits or the right to
receive them. Generally, that was the state of the law
until 1996. In that year the legislature made significant
changes to the concept of the inviolate right to benefits.

While the claimant had—and still has—a right to set-
tle a claim in what is called a “lump sum settlement”1 or
“non schedule adjustment” (in a case that was estab-
lished and where compensation was paid for at least
three months), that settlement has specific requirements
which have to be met. It can also be reopened if there is a
change of condition which was not contemplated at the
time of the settlement. The revision to the law2 in 1996
permits a claimant to settle a claim (whether or not it has
been established before the Workers’ Compensation
Board) which is final and conclusive. Although the Board
can withhold approval of the settlement if it finds it to be
unfair, unconscionable or the result of an intentional mis-
representation of a material fact, this is a waiver of bene-
fits, but with the consent or approval of the claimant,
believed to be in the best interests of a claimant who
wants to leave workers’ compensation behind and move
on.

However, the 1996 statute revision did make a
change that would take away the statutory right to bene-
fit without the approval or consent of the claimant. The
law essentially denies benefits to a person who attempts
to fraudulently get compensation benefits. Prior to 1996,
making false statements, which were made to obtain
benefits, was a misdemeanor. The section title was
changed from “Penalties for false representation” to
“Penalties for fraudulent practices”3 The stakes have
been raised to a class-E felony for an intent to defraud by
presenting a claim for payment which is known to con-
tain false statements. In addition, the court when it con-
victs the claimant can order forfeiture of all rights to
compensation benefits. It may also direct restitution of
any compensation that was fraudulently obtained.

Losing Compensation Benefits
By Martin Minkowitz

The law also disqualifies a claimant from receiving
benefits if the claimant knowingly made a false state-
ment or misrepresentation to get compensation benefits.
In this case the Board, not the court, makes the decision
to take away the right to benefits. The Board can compel
a waiver of the claimant’s benefits and also an additional
penalty of the amount attributable to the false
statement.4 This is obviously a severe penalty and its
motivation to prevent fraud is laudable. However, the
Board appears to be moving cautiously in implementing
the loss of right to compensation to avoid abuse. In one
case where a claimant intentionally misrepresented that
she had part-time employment with another employer
after the award of benefits, it was held not sufficient to
deny benefits to that claimant who was otherwise enti-
tled to benefits. The misrepresentation regarding post-
employment earnings did not disqualify the claimant.5
In another case where the Board terminated the right to
compensation payments under Workers’ Compensation
Law § 15, the court concluded that the statute does not
also permit the termination of medical benefits.6

However, a claimant’s failure to report or disclose a
prior problem or injury to his knee was found to be suf-
ficient to cause the Board and the Appellate Court to
conclude that he was disqualified from receiving addi-
tional wage replacement benefits.7

There are not enough reported cases to give any real
understanding of what will constitute a waiver, or dis-
qualification, of the right to payment of compensation
benefits. Nor is it possible yet to determine if the statute
will have any serious impact on losses and reductions in
compensation insurance premiums. We can only wait
and hope.

Endnotes
1. Workers’ Compensation Law § 15 5-b (WCL).

2. WCL § 32.

3. WCL § 114.

4. WCL 114-a.

5. Naklicki v. St. Chaples Hosp., 224 A.D.2d 850 (1996).

6. Rodriguez v. Burn Brite Metals Co., __ A.D.2d __ (2002).

7. Losurdo v. Asbestos Free Inc., __ A.D.2d __ (2003).

Martin Minkowitz is a partner with Stroock &
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Mr. Minkowitz is an Adjunct Professor at New York
Law School and is the author of the commentaries to
McKinney’s Worker’s Compensation Law.
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1. Will Execution Issues
a. Due execution. Due execution includes proper

execution by the testator, acknowledgment and
publication to the witnesses, and proper execu-
tion by the witnesses.

i. Testator’s signature. Every will must “. . . be
signed at the end thereof by the testator or, in
the name of the testator, by another person in
his presence and by his direction . . .” EPTL 3-
2.1(a)(1).

• PRACTICE TIP •
A weak or irregular signature, which sometimes
raises an issue of testamentary capacity, often can
be explained and resolved by affidavit.

ii. Added matter.

(1) Matter appearing after testator’s signa-
ture. “No effect shall be given to any
matter, other than the attestation clause,
which follows the signature of the testa-
tor . . .” EPTL 3-2.1(a)(1)(B). “The pres-
ence of any matter following the testa-
tor’s signature, appearing on the will at
the time of its execution, shall not invali-
date such matter preceding the signature
as appeared on the will at the time of its
execution . . .” EPTL 3-2.1(a)(1)(A).

• PRACTICE TIP •
While a will must be signed by the testator “at
the end thereof,” this statutory provision should
not be construed as a proscription to having a
testator’s initials (or even signature) in the mar-
gin or at the foot of each page of the instrument;
this is actually good practice and may help to
establish which pages actually form a part of the
will in the event this becomes an issue, e.g., in
the case of a detached (or unattached) instrument.

(2) Matter added prior to execution. There
is no restriction on altering or revising
the content of a will at any time prior to
execution, even if such alterations are
different in appearance from the under-
lying instrument (e.g., interlineations in
pen made on a typewritten instrument).

Probate Issues
By Gary R. Mund

• PRACTICE TIP •
Last-minute alterations should be avoided if pos-
sible; when such alterations are unavoidable, it is
wise to have them initialed by the testator and all
witnesses, and to acknowledge all pre-execution
changes in the attestation clause and self-proving
affidavit.

(3) Matter added subsequent to execution.
“No effect shall be given to any matter .
. . preceding [the signature of the testa-
tor] which was added subsequently to
the execution of the will.” EPTL 3-
2.1(a)(1)(B).

• PRACTICE TIP •
Because the text of a will with post-execution
alterations necessarily contains extraneous lan-
guage, the court will typically direct that the
decree admitting such will to probate recite the
entire text of the will as originally constituted; in
effect, the body of the decree becomes the will
itself.

iii. Attesting witnesses.

(1) Requirements. A valid will requires at
least two attesting witnesses, who shall
sign the will after having had the testa-
tor declare the instrument to be his or
her will (publication), and having wit-
nessed the testator affix his or her signa-
ture in their presence, or having had the
testator acknowledge a previously-
affixed signature to them. EPTL 3-
2.1(a)(2),(3),(4).

• PRACTICE TIP •
It is advisable to include a provision for having
attesting witnesses print their names, as well as
signing, to facilitate identifying and locating
them at a later time.

(2) Absent/forgetful/hostile witnesses. It is
possible to prove a will with fewer than
two witnesses. Circumstances specifical-
ly mentioned in the statute are a wit-
ness’ death, absence from the state, and
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incompetency. SCPA 1405. Testimony of
forgetful or hostile witnesses may be
overcome by the testimony of one or
more other witnesses. SCPA 1405(3).

(a) Some witnesses unavailable.
Where there are more than two
attesting witnesses, there is no
requirement dictating which two
witnesses must be used to prove
the will, and the unavailability of
one witness will not alter the proof
requirement if two other witnesses
are available. Where only one wit-
ness is available, the court may
dispense with the testimony of a
second witness. SCPA 1405; but see
SCPA 507 regarding testimony
taken outside the court.

• PRACTICE TIP •
Typically, the court will require proof of unavail-
ability by affidavit supported by, e.g., a death cer-
tificate for a deceased witness. See also Official
Form No. P-8.

(b) All witnesses unavailable. If none
of the attesting witnesses is avail-
able, a will may be admitted to
probate by proving the handwrit-
ing of both the testator and at least
one of the attesting witnesses,
together with “. . . such other facts
as would be sufficient to prove the
will.” SCPA 1405(4).

• PRACTICE TIP •
The proofs described in SCPA 1405(4) are gener-
ally made by affidavit, and such affidavits may
come from any one or more individuals having
actual knowledge of the handwritings and, e.g.,
the mental state of the testator at or about the
time of the will execution.

• PRACTICE TIP •
The situation involving one or more unavailable
witnesses highlights the usefulness of self-proving
(SCPA 1406) affidavits executed immediately fol-
lowing the will execution.

(3) Notary-witness. A notary public is not
per se disqualified from also acting as an
attesting witness; he or she may also

qualify as an attesting witness if suffi-
ciently involved in the execution cere-
mony to meet the requirements mandat-
ed of an attesting witness.

(4) Beneficiary-witness. A witness who is a
beneficiary under the will, and whose
testimony is necessary to prove the will,
forfeits his or her legacy, unless the ben-
eficiary is also a distributee, in which
case he or she may receive the lesser of
his or her legacy or intestate share. EPTL
3-3.2.

• PRACTICE TIP •
In a beneficiary-witness situation, SCPA 1405
(dispensing with attesting witnesses’ testimony)
cannot be used to avoid utilizing the testimony of
the otherwise competent beneficiary-witness.

• PRACTICE TIP •
The rule regarding beneficiary-witnesses does not
apply to executor-witnesses; although probably
not the best practice, a nominated executor may
also act as an attesting witness without penalty.

(5) Ancient documents. An ancient docu-
ment is defined as a document over 30
years old, taken from a natural place of
custody, and of an unsuspicious nature.
In re Brittain, 54 Misc. 2d 965, 283
N.Y.S.2d 668 (Sur. Ct., Queens Co. 1967);
In re Samelson, 40 Misc. 2d 623, 243
N.Y.S.2d 345 (Sur. Ct., Kings Co. 1963).
As a last resort, if witnesses are unavail-
able, a qualifying will may be proved as
an ancient document and admitted to
probate without further proof.

iv. Execution Ceremony.

(1) Publication. The requirement of publica-
tion is met by the testator’s declaration
to each of the attesting witnesses, “. . . at
some time during the ceremony or cere-
monies of execution and attestation . . .
that the instrument to which [the testa-
tor’s] signature has been affixed is his
will. EPTL 3-2.1(a)(3).

(2) Timing. The attesting witnesses need not
act together, provided the execution cer-
emony is completed within a 30-day
period. Compliance with the 30-day
requirement is rebuttably presumed.
EPTL 3-2.1(a)(4).
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refuse or too weak to resist.” Children’s Aid Soci-
ety v. Loveridge, 70 N.Y. 387 (1877).

• PRACTICE TIP •
Taken together, the issues of due execution, testa-
mentary capacity, fraud, and undue influence are
the classic boilerplate bases for objections to pro-
bate. See SCPA 1410 regarding additional
requirements for filing probate objections.

e. Multiple/sequential instruments/Revocation.

i. Effect of execution date. In general, where
more than one testamentary instrument
exists, it is the last in time which controls
(provided it disposes of the entire estate). See
generally EPTL 3-4.1.

ii. Will v. codicil. “A codicil is a supplement to a
will, either adding to, taking from, or altering
its provisions or confirming it in whole or in
part by republication, but not totally revoking
such will.” EPTL 1-2.1. Generally, a codicil
does not stand on its own, but only in con-
junction with the underlying will it refer-
ences; revocation of a will automatically
revokes all associated codicils. EPTL 3-4.1(c).
Revocation of a codicil, however, does not
revoke the underlying will, but may have the
undesirable effect of creating a partial intesta-
cy. Osburn v. Rochester Trust & Safe Deposit Co.,
209 N.Y. 54, 102 N.E. 571 (1913).

iii. Revocation of prior instruments.

(1) Express revocation. A will or any part
thereof may be revoked by express revo-
cation language contained in another
will, by a separate revocatory instru-
ment executed in the same manner as a
will, or by “[a]n act of burning, tearing,
cutting, cancellation, obliteration, or
other mutilation or destruction . . .” per-
formed by the testator or at his or her
direction as specified by statute. EPTL 3-
4.1(a).

(2) Implied revocation. A will (or codicil)
which is later in time than a prior testa-
mentary instrument revokes the prior
instrument to the extent that the disposi-
tions in the later instrument are inconsis-
tent with those in the prior one. Also,
alterations to a will or codicil which are
extensive, and which affect the testa-
mentary scheme or the incidents of due
execution, may constitute an implied
revocation. In re Lavigne, 79 A.D.2d 975,

v. Non-New York instruments. “A will dispos-
ing of personal property, wherever situated,
or real property situated in this state, made
within or without this state by a domiciliary
or nondomiciliary thereof, is formally valid
[valid as to manner of execution and attesta-
tion] and admissible to probate in this state,
if it is in writing and signed by the testator,
and otherwise executed and attested in accor-
dance with the local law of:

(1) This state;

(2) The jurisdiction in which the will was
executed, at the time of execution; or

(3) The jurisdiction in which the testator
was domiciled, either at the time of exe-
cution or of death.” EPTL 3-5.1(c).

• PRACTICE TIP •
This statutory provision is one possible method to
probate a will in New York, such as a holographic
will, which otherwise does not comply with New
York’s due execution requirements.

b. Testamentary capacity.

i. Age. The minimum age for executing a will is
eighteen. EPTL 3-1.1.

ii. Competency requirements. “Every person
. . . of sound mind and memory . . .” may
execute a will. EPTL 3-1.1. The elements of
testamentary capacity are an understanding
of the nature and consequences of executing
a will, knowledge of the nature and extent of
the property being disposed of, and knowl-
edge of those who would be considered natu-
ral objects of the testator’s bounty. In re Slade,
106 A.D.2d 914, 483 N.Y.S.2d 513 (4th Dep’t
1984).

c. Fraud. A fraudulent will is one where the testa-
tor has been induced to execute an instrument
containing provisions which were made based
on intentional misrepresentations of fact. NY PJI
7:60.

d. Undue influence. A will procured through the
use of undue influence may be denied probate.
“Undue influence” is substantially more than
mere influence alone; “. . . it must be shown that
the influence exercised amounted to a moral
coercion, which restrained independent action
and destroyed free agency, or which, by impor-
tunity which could not be resisted, constrained
the testator to do that which was against his free
will and desire, but which he was unable to
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aff’d, 52 N.Y.2d 1008, 420 N.E.2d 92
(1983); In re McCaffrey, 174 Misc. 162, 20
N.Y.S.2d 178 (1940); see generally In re
Cunnion, 201 N.Y. 123, 94 N.E. 648 (1911).

iv. Revival. Revocation of a will does not auto-
matically revive a prior will which was previ-
ously revoked (EPTL 3-4.6(a)), unless the
statutory requirements for revival of the prior
instrument are met. EPTL 3-4.6(b).

• PRACTICE TIP •
Although it is possible to revive a revoked will by
formal instrument expressly reviving such will,
in today’s world of ubiquitous computers and
word processors, it is far better practice to simply
redraw and re-execute the previously revoked
instrument.

v. Extrinsic documents. New York does not rec-
ognize the doctrine of incorporation by refer-
ence, unless specifically authorized by
statute. Thus, the provisions of an external
document referred to in a will are unenforce-
able unless the provisions themselves are also
included in the will. Booth v. Baptist Church,
126 N.Y. 215, 28 N.E. 238 (1891).

(1) Pour-over trusts. A major statutory
exception to the incorporation-by-refer-
ence rule is where a portion of the estate
is left to the trustee of a valid inter vivos
trust; there is very wide latitude in the
nature and terms of the trust, provided
only that the trust must actually be in
existence at the time of death of the tes-
tator. EPTL 3-3.7.

• PRACTICE TIP •
The use of pour-over trusts is widespread and
quite common. Care must be exercised, however,
to insure that the trust actually exists, is valid,
and continues past the date of death of the testa-
tor; a will provision which pours assets into a
previously terminated inter vivos trust or, if such
trust is invalid or non-existent, pursuant to the
provisions of said trust prior to its termination,
would fail as a prohibited incorporation by refer-
ence.

(2) Advisory lists. While extrinsic advisory
lists (usually, detailed lists of disposi-
tions of specific property to specific indi-
viduals) are often useful and expedient,
they are advisory only, and not enforce-

able unless physically incorporated into
the body of the will.

vi. Counterpart (duplicate) original wills. Gener-
ally, it is necessary to produce all counterparts
of a will where the testator has executed more
than one original, to rebut a presumption that
the testator destroyed a missing original with
the intent of revoking it. 2 Warren’s Heaton
on Surrogate’s Courts § 41.13[6][a]; see In re
Staiger, 243 N.Y. 468, 154 N.E. 312 (1926); In re
Fogarty, 155 Misc. 727, 281 N.Y.S. 577.

• PRACTICE TIP •
It is never good practice to execute more than one
original will. If necessary, photocopies should be
made of the signed original after execution.

vii. Jurisdictional requirements. Where multiple
testamentary instruments are filed in the
court, it is necessary to join:

(1) “Any person designated in the will as
beneficiary, executor, trustee or guardian
whose rights or interests are adversely
affected by any other instrument offered
for probate that is later in date of execu-
tion or which amends or modifies an
instrument offered for probate” (SCPA
1403(c)); and

(2) “Any person designated as beneficiary,
executor, trustee or guardian in any
other will of the same testator filed in
the surrogate’s court of the county in
which the propounded will is filed
whose rights or interests are adversely
affected by the instrument offered for
probate” (SCPA 1403(d)).

2. Jurisdiction Issues
a Subject matter jurisdiction.

i. Original jurisdiction. The Surrogate’s Court
has jurisdiction “. . . in all matters relating to
estates and the affairs of decedents . . . to try
and determine all questions, legal and equi-
table . . . in order to make a full, equitable
and complete disposition of the matter by
such order or decree as justice requires.”
SCPA 201(3).

(1) Domiciliary estates. Jurisdiction in domi-
ciliary estates is predicated upon domi-
cile of the decedent in New York at the
time of death. Proper venue (which is
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b. Personal jurisdiction.

i. Traditional jurisdiction.

(1) Necessary parties. The general concept
of Surrogate’s Court jurisdiction is that
the necessary parties to any proceeding
are all persons who will or might be
adversely affected by the grant of the
relief being sought. The class of neces-
sary parties in a probate proceeding is,
in most cases, fixed by statute. SCPA
1403(1); SCPA 1123(2)(i)(2); SCPA
1215(1)(b); SCPA 316.

(2) Effect of pre-/post-decease. The class of
necessary parties is fixed at the instant
of death of the decedent. Thus, the issue
of a predeceased individual who other-
wise would have been a distributee is
resolved by statute. EPTL 4-1.1.

In the case of a post-decease, since the
post-deceased party was living at the
time of death of the decedent, the neces-
sary party now becomes the estate of the
post-deceased party. This is not neces-
sarily the party’s issue, but will depend
upon who constitutes the class of the
post-deceased’s distributees, whether
the post-deceased had a will, and
whether any fiduciary has been appoint-
ed in the post-deceased’s estate.

• PRACTICE TIP •
Joining the estate of a post-deceased party is gen-
erally accomplished by joining the fiduciary of the
post-deceased’s estate, if one has been appointed
and does not have any conflict of interest. Absent
that, it would be necessary to join the distributees
of the post-deceased and, if he or she had a will
not yet admitted to probate, the legatees named in
that will as well.

(3) Methods.

(a) Adult, competent parties. Jurisdic-
tion over adult, competent parties
may be obtained by acknowledged
waiver and consent (SCPA 401(4)),
by general appearance (SCPA
401(2)), or by service of citation
(SCPA 305-312). Service of citation
generally is made by personal
delivery within the state, and by
registered or certified mail, return
receipt requested, or special mail
service without the state. SCPA

not jurisdictional) is in the county of
domicile. SCPA 205.

(2) Non-domiciliary estates. Jurisdiction in
non-domiciliary estates is discretionary,
and predicated upon the existence of
decedent’s property within the state, or
a cause of action for wrongful death
against a New York domiciliary. Proper
venue is in the county where property is
located, or the domicile of the putative
defendant; where more than one county
is proper, the first court to assert juris-
diction retains it. SCPA 206.

• PRACTICE TIP •
Because the locality of certain types of assets is
movable under SCPA 208, any proceeding which
relies on such property as the basis for venue
would allow for some “forum shopping” among
various Surrogate’s Courts.

ii. Ancillary jurisdiction. Ancillary jurisdiction
in New York relies on the validity of the
underlying probate (or comparable) proceed-
ing in the jurisdiction of domicile, coupled
with the existence in New York of property
upon which the will may operate. SCPA
1602(1).

• PRACTICE TIP •
An ancillary proceeding may only be based upon
an original proceeding in the jurisdiction of
domicile. Thus, it is not possible to bring an
ancillary proceeding based upon a nondomicil-
iary proceeding in another jurisdiction. Similar-
ly, an ancillary proceeding cannot be brought in
the jurisdiction of domicile. In either case, the
only recourse would be to commence an original
proceeding.

While in an appropriate case the parties (or their
counsel) may view the convenience of bringing
an original nondomiciliary proceeding as a com-
pelling factor, caution should always be exercised
when bringing any such proceeding, to insure
that no probatable assets exist in the jurisdiction
of domicile. Should any such assets be discovered
at a later time, it would then be necessary to
commence a duplicate original proceeding in the
jurisdiction of domicile, possibly requiring
arrangements for the transmittal of an original
will (or at least exemplified copies of documents)
and other substantial inconveniences.
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307(1),(2). Other methods of ser-
vice may be prescribed by the
court when the foregoing methods
are unsuccessful. SCPA 307(3).

• PRACTICE TIP •
When in-state service by personal delivery cannot
be effected, the court will, on proper application,
typically order substituted service (“delivery and
mail” or “nail and mail”). When out-of-state ser-
vice by registered, certified, or special mail cannot
be effected, the court will often allow service by
regular first-class mailing, provided a reasonable
showing can be made that the respondent does, in
fact, receive mail at the given address. It is impor-
tant to remember that any alternative form of ser-
vice other than personal delivery or mailing, as
set forth in SCPA 307(1) and (2), requires a court
order in advance of the service.

(b) Persons under disability. “Person
under disability” is a statutorily
defined term. SCPA 103(40). The
manner of service will depend on
the nature of the disability: service
upon an infant is made upon the
parent, guardian, or adult person
responsible for his or her care
(SCPA 307(4)); service upon an
incompetent or incapacitated per-
son is made pursuant to CPLR
309(b) and (c) (SCPA 307(5)); ser-
vice upon unknowns or persons
whose whereabouts are unknown
is usually made by publication
(SCPA 307(3)(a)); service upon a
prisoner typically is made upon
the prisoner individually and
upon the warden of the prison
facility.

• PRACTICE TIP •
It is always advisable to determine if the provi-
sions of virtual representation (SCPA 315) can
apply with respect to a person under disability,
thus completely avoiding the necessity of sepa-
rately acquiring jurisdiction over such person.

ii. Multiple testamentary instruments. Because
of the need to join potentially adversely
affected parties (SCPA 1403(c),(d)), all filed
instruments (wills and codicils) must be care-
fully reviewed to determine their interrela-
tionship and their impact on the interests of
the persons interested in the estate.

• PRACTICE TIP •
Where a will is accompanied by multiple codicils,
determining their interaction for the purpose of
establishing personal jurisdiction can quickly
become an overwhelming, nightmarish task.
Moreover, all persons adversely affected will need
to be joined as parties. For this reason, it is rec-
ommended that codicils be kept to a minimum:
one, or at most, two, relating to any single will.
Executing a totally new will and avoiding the use
of codicils altogether, while a bit more effort at
first, usually results in far less effort, inconve-
nience, and expense at the time of probate.

iii. Absent/unknown distributees.

(1) Due diligence. The basis for an order
directing service by publication is a
showing (by affidavit) of the exercise of
due diligence in attempting to identify
and/or locate unknown or missing dis-
tributees. The search for distributees
need not be exhaustive, but should be
commensurate with the size of the
estate, the nature and value of the inter-
ests sought to be joined, and the proxim-
ity or remoteness of the kinship. See gen-
erally 22 N.Y.C.R.R. § 207.16(d).

• PRACTICE TIP •
It is the quality of the search, not the quantity of
papers filed, which helps to determine whether a
sufficient amount of diligence has been exercised.
Reporting that five responses, yielding no infor-
mation, have been received from organizations
that the decedent dealt with on a regular basis is
far more valuable than reporting that no respons-
es at all have been received from 50 randomly-
polled organizations, having no relationship with
the decedent or his or her family.

(2) Publication. An order of publication will
be granted once there is a showing that
parties are either unknown or cannot be
located, despite the exercise of due dili-
gence. It is a “last resort” technique to
afford jurisdictional notice to necessary
parties.

• PRACTICE TIP •
The first publication must be made within 30
days after the order is granted (CPLR 316(c));
otherwise the order is stale and a supplemental
order must be submitted.
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(2) Joinder requirements. Status relating to
in personam jurisdiction may be a thresh-
old issue, possibly requiring a hearing
and determination in order to complete
the probate proceeding. Often, the more
expedient solution is simply to join all
potential distributees as parties, irre-
spective of whether or not they actually
have such status.

In the event uncertain status affects all
members of a putative distributee class,
it becomes necessary to join the next
presumptive class. Thus, for example,
where a decedent is survived only by
non-marital or all missing children, it
would be necessary to join the parents, if
any, or the siblings and their issue, if
any, or whichever subsequent class has
at least one known member whose sta-
tus is certain.

• PRACTICE TIP •
Where objections to probate are filed by a dis-
tributee having questionable status, there is a
dilemma as to whether the status issue should be
resolved initially, or the matter simply proceed as
a contested probate. While the specific facts will
often dictate which course will be followed, it is
vital to insure that jurisdiction is complete before
any action is taken, so that all necessary parties
will be bound by the ultimate result.

v. Other prior/concurrent proceedings.

(1) Probate of prior will. Upon application,
the court will vacate a decree probating
an earlier will in the event a later will is
filed and sought to be probated. See
SCPA 209(1). In the proceeding on the
later will, jurisdiction would likely be
required over any person having a pecu-
niary interest under the earlier (previ-
ously probated) will. See SCPA 1403(d).

(2) Probate of same will. Cross-proceedings
to probate the same will usually result
from a dispute over who will be granted
letters. In general, a showing of ineligi-
bility must be made to deprive a person
who has priority of letters. SCPA 707; see
also SCPA 711; SCPA 719. See generally
SCPA 1418 and 1419 regarding priority
to receive letters of administration c.t.a.

(3) Probate of later will. Because it is the last
valid will which controls the disposition

• PRACTICE TIP •
It is tempting to seek to publish early in the pro-
ceeding because of the long time frame (once a
week for four weeks) involved. Nevertheless, the
wiser course is to resist this temptation and delay
publication until all other jurisdiction is com-
plete; if it is discovered that an additional party
whose whereabouts were believed to be known
cannot be located, it is then a simple matter to
incorporate that party into the affidavit of due
diligence and add him or her to the order of pub-
lication. Had the same discovery been made after
publication had already been completed, there
would be no alternative but to publish again, a
time-consuming, costly, and totally unnecessary
exercise.

(3) Guardian ad litem. The appointment of a
guardian ad litem to protect the interests
of a person under disability is generally
required. SCPA 402(2). Several notable
exceptions, where the court may dis-
pense with such appointment in pro-
bate, are when:

(a) The proceeding is uncontested
and the person under disability
receives a share under the will
which is greater than or equal to
his or her intestate share (SCPA
403(3)(a));

(b) The Public Administrator is joined
on behalf of the person under dis-
ability (SCPA 403(3)(c));

(c) A surviving spouse receives the
entire estate under the will, and
total probate assets do not exceed
$50,000, provided that the letters
testamentary limit the collection of
assets to an aggregate of $50,000
(SCPA 403(3)(d)).

iv. Absent/unknown/uncertain distributee
class.

(1) Status issues. In addition to persons
whose identities or whereabouts are
unknown, certain status issues will raise
jurisdictional questions which must be
addressed. Examples of such issues
would be a spouse not in good standing
(EPTL 5-1.2), non-marital issue (EPTL 4-
1.2), putative adopteds (EPTL 2-1.3), and
parental disqualification (EPTL 4-1.4).
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of the estate, the probate proceeding
with respect to the last will has priority
over other probate proceedings.

• PRACTICE TIP •
In general, the courts will not consider two pro-
bate proceedings for two different wills concur-
rently. If there is a pending proceeding and an
earlier instrument is proffered, it will be received
by the court for filing only; the court ordinarily
will not permit a probate proceeding for that
instrument to be filed at that time. Note, howev-
er, that the filing of the earlier instrument might
change the jurisdictional requirements in the
pending probate of the later instrument, necessi-
tating the amendment of that probate petition and
the acquiring of any additional jurisdiction.

In the event a probate proceeding is sought to be
filed for a will which is later in date than that of
the pending proceeding, the new proceeding will
be accepted for filing, and the prior proceeding
will be suspended pending the outcome of the
new proceeding. Here, again, the earlier will is
considered to be a will on file for jurisdictional
purposes.

(4) Administration or Voluntary Adminis-
tration. As with a probate proceeding for
an earlier will (supra), a pending admin-
istration or voluntary administration
proceeding will be suspended, and a
completed administration or voluntary
administration proceeding will be vacat-
ed, upon the filing of a probate proceed-
ing with a will for the same decedent.
Upon admission of the will to probate,
the prior letters of administration, if any,
must be revoked in the probate decree.
SCPA 1413.

3. Fiduciary Issues
a. Ineligible fiduciaries. “Letters may issue to a nat-

ural person or to a person authorized by law to
be a fiduciary except as follows:

“1. Persons ineligible

“(a) an infant

“(b) an incompetent

“(c) a non-domiciliary alien except one
who is a foreign guardian as pro-
vided in subdivision four of sec-
tion one thousand seven hundred

sixteen of [the EPTL], or one who
shall serve with one or more co-
fiduciaries, at least one of whom is
resident in this state. Any appoint-
ment of a non-domiciliary alien
fiduciary or a New York resident
fiduciary [under this provision is]
made by the court in its discretion.

“(d) a felon

“(e) one who does not possess the
qualifications required of a fidu-
ciary by reason of substance
abuse, dishonesty, improvidence,
want of understanding, or who is
otherwise unfit for the execution
of the office.

“2.Persons ineligible in court’s discretion. The
court may declare ineligible to act as fiducia-
ry a person unable to read and write the
English language.”

SCPA 707.

• PRACTICE TIP •
The procedure set forth in subdivision (1)(c) may
be used where all nominated executors are non-
domiciliary aliens. However, the application must
then be one for administration c.t.a., since letters
testamentary can only issue to executors named
in the will.

• PRACTICE TIP •
Frequently, when the proposed fiduciary is
alleged to be a resident alien, the court will
require proof of resident alien status (“green
card”) as an indication of the intent and ability to
legally remain a New York resident, prior to the
issuance of letters.

• PRACTICE TIP •
A person who is ineligible to receive letters is not
rendered eligible by a nomination in the will.
Therefore, care must be exercised in the original
nomination when the will is drafted.

b. Missing fiduciaries. In the event the nominated
executor is not the petitioner, he or she must be
joined as a party, by whatever method is avail-
able. SCPA 1403(1)(b); see SCPA 1416(2).
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• PRACTICE TIP •
The address given as the domicile of the fiduciary
must be the fiduciary’s actual domicile, not an
office address or a post office box. In the case of a
domiciliary alien, the domicile must be a New
York address.

ii. Bond. An executor’s bond is normally waived
unless required by the will. SCPA 710(1). A
trustee’s bond (or bond of an executor acting
as trustee) is required unless waived in the
will. The amount of the bond for each fidu-
ciary capacity is set forth in SCPA 801.

• PRACTICE TIP •
Particular care should be exercised in drafting a
will, to insure that bond exoneration clauses are
clear, correct, and unequivocal.

f. Limited letters. In appropriate circumstances, the
court may limit letters based on particular cir-
cumstances, such as difficulty or inability to fix a
bond, or for the protection of certain assets not
susceptible to bonding.

• PRACTICE TIP •
In recent years, the courts have shown increasing
inclination to limit letters testamentary, where a
cause of action for wrongful death is or may be
brought, to commencement and prosecution, a
practice formerly employed only with letters of
administration. This necessitates the filing of a
“compromise and account,” a separate proceed-
ing, at the conclusion of the litigation, for the
purpose of having the court approve any settle-
ment and grant additional authority to collect
and distribute proceeds.

4. Domicile Issues
a. Effect of domicile. The practical difference

between a domiciliary and non-domiciliary
estate, aside from the necessity of showing suffi-
cient assets in the jurisdiction to persuade the
court to invoke its jurisdiction in a non-domicil-
iary estate, is the need to join the state tax com-
mission in the case of a non-domiciliary dece-
dent. SCPA 1403(1)(g).

b. Establishing domicile. Because domicile is based
on intent, and it is not possible to inquire direct-
ly as to the intent of the decedent, his or her
intent must be gleaned from secondary evidence,

c. Recalcitrant fiduciaries. A fiduciary who will
neither qualify nor renounce may be excluded
and deemed to have renounced in accordance
with the mechanism set forth in SCPA 1416.

• PRACTICE TIP •
An application under SCPA 1416 should not be
confused with an application to declare a fiducia-
ry ineligible to serve under SCPA 707; the latter
determination by the court constitutes a statuto-
ry bar to serving as a fiduciary, while the former
is simply a deemed renunciation which, if the
nominated executor wishes, may be retracted
under SCPA 1417.

• PRACTICE TIP •
If it is anticipated at the outset that the nominat-
ed executor will fail to qualify or renounce, the
court may entertain an application for SCPA
1416 relief in the original petition, thus obviating
the necessity to serve and file separate orders for
such relief after the conclusion of the probate pro-
ceeding.

d. Co-fiduciaries.

i. Named in will. All executors and other fidu-
ciaries have a right to serve in the order of
priority set forth in the will, unless ineligible
(SCPA 707) or renouncing, or deemed to have
renounced (SCPA 1416). See SCPA 1414.

ii. By designation. A person designated as co-
fiduciary by a nondomiciliary alien may be
appointed in the discretion of the court
(SCPA 707(1)(c)); one designated pursuant to
a power contained in the will (SCPA 1414(4))
may be appointed subject to the authority
granted by, and any contingency specified in
the will (SCPA 1414(3)).

e. Qualification problems.

i. Oath and Designation/Domicile. Every fidu-
ciary must execute an acknowledged desig-
nation and, unless exempted (e.g., a trust
company), an oath. Incident to the fiduciary’s
qualification is a statement setting forth the
fiduciary’s domiciliary address. SCPA
708(1),(2); see SCPA 708(4).
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such as voting records, motor vehicle registra-
tion, duration of physical presence, and nature
and extent of financial and community ties.
SCPA 103(15); In re Newcomb, 192 N.Y. 238, 84
N.E. 950 (1908); In re Urdang, 194 A.D.2d 615, 599
N.Y.S.2d 60 (2d Dep’t 1993).

5. Miscellaneous “Gotchas”
a. Lost will. A will may be admitted to probate

even if the original instrument has been lost or
destroyed, if the petitioner establishes that the
will was not revoked and was duly executed,
and that all provisions are “clearly and distinctly
proved” by each of at least two witnesses or by a
copy or draft proved to be true and complete.
SCPA 1407. Note that an instrument last in the
possession of the testator which cannot be found
is presumed to have been destroyed by the testa-
tor with the intent of revoking it. In re Danziger,
57 Misc. 2d 1014, 293 N.Y.S.2d 979 (Sur. Ct., Nas-
sau Co. 1968); In re Gray, 143 A.D.2d 751, 533
N.Y.S.2d 459 (2d Dep’t 1988). This presumption
may be overcome by a showing of contrary cir-
cumstances. In re Mittelstaedt, 278 A.D. 231, 104
N.Y.S.2d 378 (1st Dep’t 1951), appeal dismissed,
304 N.Y. 795, 109 N.E.2d 86 (1952). No such pre-
sumption attaches where the instrument was not
in the testator’s possession. In re Bly, 281 A.D.
769, 118 N.Y.S.2d 340 (2d Dep’t 1953).

b. Joint wills. The execution of a joint will may, in
some circumstances, give rise to the presump-
tion, after the first joint testator dies, that the
instrument constitutes a contract to execute a
will, essentially making it irrevocable by the sur-
viving testator. EPTL 13-2.1(b).

• PRACTICE TIP •
The execution of joint wills should be considered
carefully, to avoid any unintended results.

c. Aliases. When a decedent is known by different
names, an asset may be uncollectible if it is held
in a name used by the decedent which is not
reflected in the fiduciary’s letters.

• PRACTICE TIP •
When filing a probate proceeding, be sure to
include all aliases used by the decedent as a/k/a’s
on all filed papers.

d. Distribution scheme.

i. Per capita. “A disposition or distribution of
property is per capita when it is made to per-

sons, each of whom is to take in his own right
an equal portion of such property.” EPTL 1-
2.11.

ii. Per stirpes. “A per stirpes disposition or dis-
tribution of property is made to persons who
take as issue of a deceased ancestor in the fol-
lowing manner:

“The property so passing is divided into
as many equal shares as there are (i) sur-
viving issue in the generation nearest to
the deceased ancestor which contains
one or more surviving issue and (ii)
deceased issue in the same generation
who left surviving issue, if any. Each
surviving member in such nearest gener-
ation is allocated one share. The share of
a deceased issue in such nearest genera-
tion who left surviving issue shall be
distributed in the same manner as to
such issue.” EPTL 1-2.14.

iii. By representation. “By representation means
a disposition or distribution of property made
in the following manner to persons who take
as issue of a deceased ancestor:

“The property so passing is divided into
as many equal shares as there are (i) sur-
viving issue in the generation nearest to
the deceased ancestor which contains
one or more surviving issue and (ii)
deceased issue in the same generation
who left surviving issue, if any. Each
surviving member in such nearest gener-
ation is allocated one share. The remain-
ing shares, if any, are combined and then
divided in the same manner among the
surviving issue of the deceased issue as
if the surviving issue who are allocated a
share had predeceased the decedent,
without issue.” EPTL 1-2.16.

• PRACTICE TIP •
See Appendix A for a visual representation of
these mind-boggling statutory definitions. A pic-
ture is worth a thousand words.

e. Anti-lapse. Unless the will provides otherwise,
when a testamentary disposition is made to issue
or to brothers and sisters, either individually or
as a class, who have predeceased the testator, the
predeceased beneficiaries’ shares do not lapse,
but vest in their respective surviving issue, per
stirpes if the will was executed prior to Septem-
ber 1, 1992, and by representation if the will was
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i. Attorney-fiduciary considerations.

i. SCPA 2307-a. “When an attorney prepares a
will to be proved in the courts of this state
and such attorney or a then affiliated attorney
is therein an executor-designee, the testator
shall be informed prior to the execution of the
will that:

“(a) subject to limited statutory excep-
tions, any person, including an
attorney, is eligible to serve as an
executor;

“(b) absent an agreement to the con-
trary, any person, including an
attorney, who serves as an execu-
tor is entitled to receive an execu-
tor’s statutory commissions; and

“(c) if such attorney or an affiliated
attorney renders legal services in
connection with the executor’s
official duties, such attorney or a
then affiliated attorney is entitled
to receive just and reasonable
compensation for such legal ser-
vices, in addition to the executor’s
statutory commissions.” SCPA
2307-a(1).

The statute requires acknowledgment of these
disclosure provisions in a written statement
executed before at least one independent wit-
ness. SCPA 2307-a(2). The penalty for failure
to obtain such written acknowledgment is
reduction of the attorney-executor’s commis-
sions to one-half the statutory rate. SCPA
2307-a(5).

• PRACTICE TIP •
It is important to note that this statute applies to
the estates of all decedents dying after December
31, 1996, irrespective of the date of the will.
Thus, it has significant retroactive effect, and an
attorney who has drafted any wills in the past
which may be subject to these provisions would
be well advised to obtain appropriate disclosure
statements at this time.

ii. Court Rules 16(e); 52 (22 N.Y.C.R.R. §
207.16(e); § 207.52). In conjunction with SCPA
2307-a, a nominated attorney-fiduciary is
required to file a statement disclosing that the
fiduciary is an attorney, whether the fiduciary

executed on or after September 1, 1992. EPTL 3-
3.3.

• PRACTICE TIP •
Any will provision which overrides the anti-lapse
statute should be very clear as to exactly who
takes the property in the event of a gift-over.

f. Disposition of non-probate property. Any
attempt to dispose of non-probate property
(property passing by operation of law, such as
joint property or insurance policies with named
beneficiaries) by will is an exercise in futility. A
limited exception exists in the case of “Totten
trusts” (bank accounts in trust form), provided
the will contains “. . . an express direction con-
cerning such trust account, which must be
described in the will as being in trust for a
named beneficiary in a named financial institu-
tion.” EPTL 7-5.2(2). See also EPTL 7-5.2(4),(5).

g. Powers of appointment. Where a will purports
to exercise a power of appointment (EPTL 10-
3.1(a)), the default takers under the instrument
creating the power must be joined as necessary
parties. SCPA 1403(1)(e).

• PRACTICE TIP •
Many courts will require production of the
instrument creating the power, in order to deter-
mine whether the appropriate jurisdictional par-
ties have been listed in the petition.

h. In terrorem clauses. In New York, a will provision
designed to prevent a disposition from taking
effect in case the will is contested by the benefi-
ciary (an “in terrorem clause”) is effective, subject
to certain statutory limitations set forth in EPTL
3-3.5.

• PRACTICE TIP •
As a practical matter, in terrorem clauses are of
limited value; in a will which completely disin-
herits a distributee, an in terrorem clause will be
useless to prevent a will contest by that distribu-
tee—he or she stands to lose nothing by the con-
test. The in terrorem clause would only be effec-
tive in that case if the testator had left a bequest
to that distributee of greater than mere nominal
value, something most testators probably would
be unwilling to do.
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or his or her law firm will act as counsel, and
whether or not the attorney was the
draftsperson of the propounded will. 22
N.Y.C.R.R. § 207.16(e). Additionally, an attor-
ney-fiduciary acting as counsel is required to
file an affidavit within 12 months from the
issuance of letters (24 months if the estate
files a federal estate tax return) disclosing the
total commissions paid or to be paid to the
attorney, and the total attorneys’ fees paid or
to be paid to the attorney. 22 N.Y.C.R.R. §
207.52.

j. Putnam/Weinstock/Satterlee issues. If a person
having a confidential relationship with the testa-
tor or a member of that person’s family receives
a legacy under the will, there may be an infer-
ence of undue influence by such legatee. Such
confidential relationship may be with the testa-
tor’s attorney (In re Putnam, 257 N.Y. 140, 177
N.E. 399 (1931), or with any other person (In re
Satterlee, 281 A.D. 251, 119 N.Y.S.2d 309 (1st
Dep’t 1953) (substantial bequests to testator’s
lawyer and physician); In re Collins, 124 A.D.2d
48, 510 N.Y.S.2d 940 (4th Dep’t 1987) (financial
advisor-draftsman). In all such cases, the legatee,
even in an uncontested proceeding, will be
called upon to explain the circumstances of such
bequest. Such explanation may take the form of
an affidavit, an ex parte hearing, or even an
investigation by the public administrator,
depending upon the situation and the local court
practice.

• PRACTICE TIP •
To prevent delay in the probate proceeding, it is
best in these situations to have the will drafted by
an independent, disinterested lawyer.

Gary R. Mund is the Probate Clerk of Kings
County Surrogate’s Court, Brooklyn, New York, and a
member of this Section’s Expanded Executive Com-
mittee.

This article originally appeared in the Winter 2002
issue of the Trusts and Estates Law Section Newsletter
published by the New York State Bar Association.

Mark Your Calendars Now!!!

2004
New York State
Bar Association

AAnnnnuuaall  MMeeeettiinngg

GENERAL PRACTICE,
SOLO & SMALL FIRM

SECTION MEETING

January 27, 2004
New York Marriott Marquis



24 NYSBA One on One |  Summer/Fall 2003  | Vol. 24 | No. 3

Special Report on the Separate Account Rule
for Beneficiaries of IRA Accounts
By Seymour Goldberg

death if later, such separate account [of
the IRA owner] is not aggregated with
the other separate accounts [of the IRA
owner] in order to determine whether
the distributions from such separate
account under the [IRA] satisfy section
401(a)(9). Instead, the rules in section
401(a)(9) separately apply to such sepa-
rate account under the [IRA]. However,
the applicable distribution period for
each separate account is determined
disregarding the other beneficiaries of
the [IRA owner] only if the separate
account is established on a date no
later than the last day of the year fol-
lowing the calendar year of the [IRA
owner’s] death.

According to the IRS, the separate account rules
become operative in the calendar year after the sepa-
rate accounts are established. However, the separate
accounts must be timely established in order to imple-
ment the separate account rule.

The author of this report was involved in obtaining
two IRS letter rulings with respect to the implementa-
tion of the separate account rules under the IRS final
regulations. See IRS letter rulings 200248030 and
200248031, both dated September 3, 2002.

In order to implement the separate account rule
described in this special report, the following steps
should be taken:

1. Upon the death of the IRA owner, the advisor
should determine whether or not there are mul-
tiple beneficiaries of the deceased IRA owner’s
account.

2. If there are multiple beneficiaries of the IRA
owner’s account, then someone should be given
the responsibility with respect to implementing
the separate account rule.

Practitioner tip:

Often the beneficiaries are not advised as to the
mechanics of timely implementing the separate account
rule. Since an IRA generally is not a probate asset, the
attorney for the estate may assume that the decedent’s
financial consultant will correctly handle the post-death
retirement distribution issues. This may or may not be
the case. There are currently a number of civil disputes

Many IRA owners have multiple nonspouse benefi-
ciaries of their IRA accounts. It is important that attor-
neys, accountants and financial planners become aware
of the IRS distribution rules that apply after the IRA
owner passes away.

It is important that the nonspouse beneficiaries act
in a timely manner in order to satisfy the separate
account rules that are reflected in the final regulations
at 1.401(a)(9)-8, Q & A-2 and Q & A-3.

The reason that the separate account rule is impor-
tant is the fact that each beneficiary after the death of
the IRA owner may then use his or her life expectancy
in determining the required minimum distributions
from his or her pro rata share of the decedent’s IRA
account.

According to the preamble to the final regulations,
the separate accounts with different beneficiaries of the
IRA can be established at any time, either before or after
the IRA owner’s required beginning date. However,
according to the IRS final regulations at 1.401(a)(9)-8, Q
& A-2(a)(2), a separate account must be established no
later than the last day of the year following the calendar
year of the IRA owner’s death in order for each benefi-
ciary to use his or her respective life expectancy for
minimum distribution purposes.

Practitioner tip:

If the separate accounts are established after the last
day of the year following the IRA owner’s death, then
each beneficiary may not use his or her respective life
expectancy for minimum distribution purposes.
Instead, each beneficiary must receive required mini-
mum distributions based upon the oldest beneficiary’s
life expectancy. This can create serious problems if one
of the beneficiaries is a charity or the IRA owner’s
estate.

The IRS final regulations at 1.401(a)(9)-8, Q & A-
2(a)(2) further provide in relevant part as follows:

If the [IRA owner’s account] is [timely]
divided into separate accounts and the
beneficiaries with respect to one sepa-
rate account differ from the beneficia-
ries with respect to the other separate
accounts of the [IRA owner], for years
subsequent to the calendar year con-
taining the date on which the separate
accounts were established, or date of
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pending against financial planners who have given the
beneficiaries improper post-death retirement distribu-
tion advice.

3. If the beneficiaries of the decedent’s IRA decide
to implement the separate account rule, then a
competent professional advisor should give the
beneficiaries specific instructions on what the
beneficiaries should do and when.

4. The following approach should be considered in
implementing the separate account rule:

a. The attorney or financial planner should
meet with the beneficiaries and advise them
to establish separate accounts with respect to
the deceased IRA owner’s account. If a meet-
ing is not possible, then written instructions
should be given to each beneficiary as to
what should be done and when.

b. Each nonspouse beneficiary of the IRA
should be told that a nonspouse beneficiary
may not roll over an inherited IRA into his
or her name.

Practitioner tip:

Each nonspouse beneficiary should be told that a
nonspouse beneficiary must have the IRA maintained
in the deceased IRA owner’s name for the beneficiary’s
respective benefit.

If the IRA is erroneously retitled in the name of a
nonspouse beneficiary, then this improper IRA account
is considered to be fully and immediately taxable to the
nonspouse beneficiary and is also subject to a 6% nond-
eductible excise tax under IRC Sec. 4973 (excess contri-
bution) to the nonspouse beneficiary. This excise tax is a
cumulative excise tax and accrues each year until cor-
rected. There are a number of IRS letter rulings on this
issue. Unfortunately, this issue can happen when the
beneficiaries deal with a consultant who is not aware of
the IRS distribution rules and the IRS letter rulings.

5. In addition to the proper titling of the decedent’s
IRA, another IRS rule must be satisfied with
respect to the separate account rule if the dece-
dent had multiple beneficiaries of his or her IRA
account. The final regulations at 1.401(a)(9)-8, Q
& A-3 discuss the pro rata rule. This final regula-
tion provides in essence as follows:

The separate accounting must allocate
all post-death investment gains and
losses . . . for the period prior to the
establishment of the separate accounts
on a pro rata basis in a reasonable and
consistent manner among the separate
accounts. However, once the separate
accounts are actually established, the

separate accounting can provide for
separate investments for each separate
account under which gains and losses
from the investment of the account are
only allocated to that account, or
investment gains or losses can continue
to be allocated among the separate
accounts on a pro rata basis. A separate
accounting must allocate any post-
death distribution to the separate
account of the beneficiary receiving that
distribution.

Practitioner tip:

If a partial distribution is made after the death of
the IRA owner and prior to implementing the separate
account rule, then any post-death distributions must
also satisfy the pro rata rule.

Application of the Separate Account Rule
The best way to illustrate the separate account rules

is to use examples.

The following examples should help you in imple-
menting the separate account rule:

Example 1
Assume that John, age 75, dies on March 1, 2003.

His required minimum distribution for the calendar
year 2003 is $20,000. John failed to receive this amount
prior to the date of his death. The beneficiaries of his
IRA are Jack, age 20 in the calendar year 2003 and Jill,
age 30 in the calendar year 2003. Both Jack and Jill are
equal beneficiaries of John’s IRA.

Question: Who should receive the $20,000 required
minimum distribution from John’s IRA
for the calendar year 2003?

Answer: Jack should receive $10,000 and Jill
should receive $10,000 in order to satisfy
the pro rata rule if the distribution is
made prior to the implementation of the
separate account rule.

Example 2
Assume the facts in Example 1. Further assume that

Jack would like to receive $15,000 in July 2003 prior to
the implementation of the separate account rule. How-
ever, Jill would only like to receive $10,000 prior to the
implementation of the separate account rule.

Question: Will this discrepancy create a problem in
implementing the separate account rule
at a later date?

Answer: In the absence of an IRS letter ruling to
the contrary, it appears that the separate
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Jill must receive a required minimum distribution
of $9,541.98 in 2004 from John’s deceased IRA f/b/o Jill.
This is based upon the following calculation:

(1) John’s deceased IRA account balance
as of December 31, 2003. $ 500,000

(2) Divided by Jill’s single life expectancy
determined in the year of John’s death.
In 2004, Jill is age 31. 52.4 

(3) Result (1 + 2) $ 9,541.98

In the year after John’s death, Jill is age 31. The sin-
gle life expectancy of an individual age 31 is 52.4 years.

Example 6
Assume the facts in Example 5.

Question: In determining the required minimum
distribution for the calendar year 2005,
what calculation formula must Jack and
Jill use?

Answer: Jack will determine the account balance
of John’s deceased IRA f/b/o Jack as of
December 31, 2004 and divide that
amount by 61.1 years in order to deter-
mine his required minimum distribution
for the calendar year 2005. Jill will deter-
mine the account balance of John’s
deceased IRA f/b/o Jill as of December
31, 2004 and divide that amount by 51.4
years in order to determine her required
minimum distribution for the calendar
year 2005.

Practitioner tip:

Jack and Jill will reduce the term-certain period that
is allocable to each of them by one for each year after
2005 as well.

Example 7
Assume the facts in Example 3. Further assume that

the separate account rule was implemented in February
2004. Further assume that John’s deceased IRA account
as of December 31, 2003 amounted to $1,000,000.

Question: What is the amount of the required mini-
mum distribution that Jack and Jill must
each receive during the calendar year
2004?

Answer: Jack and Jill must each receive a required
minimum distribution of $9,541.98 for the
calendar year 2004. This is calculated as
follows:

(1) John’s deceased IRA account balance 
as of December 31, 2003. $ 1,000,000

account rule will be violated since the
pro rata rule is breached.

Example 3
Assume the facts in Example 1. Further assume that

each beneficiary receives $10,000 during August 2003.

Question: By what date should the separate account
rule be implemented?

Answer: The separate account rule should be
implemented by December 31, 2003, if
possible. However, in no event may it be
implemented after December 31, 2004.

Example 4
Assume the facts in Example 3. Further assume that

the beneficiaries would like to implement the separate
account rule by December 31, 2003.

Question: How is the separate account rule imple-
mented?

Answer: The beneficiaries should give written
instructions to the financial institution to
divide Jack’s IRA into two equal inherit-
ed IRAs which should read as follows:

John deceased IRA John deceased IRA
f/b/o Jack f/b/o Jill
(Jack’s SS # should be (Jill’s SS # should be
used on the account) used on the account)

Example 5
Assume the facts in Example 4. Further assume that

the separate account rule was implemented on Decem-
ber 15, 2003. Further assume that each separate IRA
account had a balance of $500,000 as of December 31,
2003.

Question: What is the amount of the required mini-
mum distribution that Jack and Jill must
receive from each separate IRA account
during the calendar year 2004?

Answer: Jack must receive a required minimum
distribution of $8,051.53 in 2004 from
John’s deceased IRA f/b/o Jack. This is
based upon the following calculation:

(1) John’s deceased IRA account balance
as of December 31, 2003. $500,000

(2) Divided by Jack’s single life expectancy
of 62.1 as determined in the year after
John’s death. In 2004, Jack is age 21. 62.1 

(3) Result (1 + 2) $ 8,051.53

In the year after John’s death, Jack is age 21. The
single life expectancy of an individual age 21 is 62.1
years.
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(2) Divided by Jill’s single life expectancy
determined in the year after John’s death. 52.4 

(3) Result (1 ) 2) $ 19,083.96 

Jack and Jill will each receive 50% of $19,083.96 or
$9,541.98 as his or her required minimum distribution
for the calendar year 2004. Since the separate account
rule was not implemented by December 31, 2003, then
the life expectancy that must be used in determining
the required minimum distributions for the calendar
year 2004 is based upon the life expectancy of the oldest
beneficiary. The life expectancy of the oldest beneficiary
is determined in the calendar year after John’s year of
death. In the calendar year 2004, Jill is age 31 and her
life expectancy is 52.4 years.

Example 8
Assume the facts in Example 7.

Question: In determining the required minimum
distribution for the calendar year 2005,
what calculation formula must Jack and
Jill use?

Answer: Jack will determine the account balance
of John’s deceased IRA f/b/o Jack as of
December 31, 2004 and divide that
amount by 61.1 years in order to deter-
mine his required minimum distribution
for the calendar year 2005. Jill will deter-
mine the account balance of John’s
deceased IRA f/b/o Jill as of December
31, 2004 and divide that amount by 51.4
years in order to determine her required
minimum distribution for the calendar
year 2005.

Practitioner tip:

Jack and Jill will reduce the term-certain period that
is allocable to each of them by one for each year after
2005 as well.

Example 9
Assume the facts in Example 8 except that the sepa-

rate accounts are established in June 2005.

Question: Has the separate account rule been timely
implemented?

Answer: No. According to the final regulations
under 1.401(a)(9)-8, Q & A-2(a)(2), the
separate account rule must be timely
implemented by no later than the last day
of the year following the calendar year of
the IRA owner’s death. Therefore, the
separate account rule must be timely
implemented by December 31, 2004 since
John died in 2003.

Example 10
Assume the facts in Example 9.

Question: In determining the required minimum
distribution for the calendar year 2005,
what calculation formula must Jack and
Jill use?

Answer: The account balance of John’s deceased
IRA is determined as of December 31,
2004 and is divided by 51.4 years. That
amount is the aggregate amount of the
required minimum distribution for the
calendar year 2005. Jack and Jill would
each receive 50% of that amount as their
respective share of the aggregate distribu-
tion.

Practitioner tip:

Since the separate account rule was not timely
implemented by December 31, 2004, the required mini-
mum distributions from John’s deceased IRA must
always be based upon the life expectancy of the oldest
beneficiary of John’s IRA. Since Jill is the oldest benefi-
ciary and had a life expectancy of 52.4 years in the cal-
endar year 2004, then that life expectancy is reduced by
one for each year thereafter for both Jack and Jill. In
2005, the remaining life expectancy used by both Jack
and Jill is therefore 51.4 years. They may, of course,
accelerate distributions from time to time. This result
would not change even if Jack and Jill separate John’s
IRA at a later date. Any action taken by Jack and Jill
after December 31, 2004 will not help Jack since he must
use Jill’s life expectancy.

This article originally appeared in the Spring 2003
issue of the Trusts and Estates Law Section Newsletter
published by the New York State Bar Association.
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LLEETTTTEERRSS TTOO
TTHHEE EEDDIITTOORR

This begins a new column, which we are calling “Letters to the Editors.” We
have decided that those who wish to comment about any of the material contained
in this publication should have a public platform to do so. It is also for those who
would just like to provide an informative short statement about some topic of inter-
est—and also enlighten the rest of us—even though it may not reach the length of
an article. We therefore encourage those who might have thought about sharing
some piece of information—but did not want to or could not write an entire arti-
cle—to take advantage of this opportunity. We will give attribution to the writer of
each letter that we include in this new column.
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