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Message from the Chair
By Patricia E. Salkin

I am honored to have been
asked by State Bar President
Mark Alcott to serve as Chair
of the Committee on Attor-
neys in Public Service (CAPS).
Established in 1998, this Com-
mittee has been responsible for
introducing countless govern-
ment lawyers to opportunities
afforded by the New York
State Bar Association and for
introducing to the Association
Sections and special projects,
the resources and diversity of
viewpoints offered by public sector lawyers. In February
of 1999, the founding members of CAPS adopted a mis-
sion statement which, among other things, states that the
Committee will:

¢ promote the highest standards of professional
conduct and competence, fairness, social justice,
diligence and civility

¢ advocate for public service attorneys in their quest
for excellence, fairness and justice in the perfor-
mance of their duties

e facilitate the contribution of public service attor-
neys as members and leaders of their communities,
the legal profession and NYSBA

e serve as a network system for public service attor-
neys

* provide continuing legal education and resources
related to the practice of public service attorneys

* promote research of interest to public service attor-
neys and formulate such reports as may be deemed
useful to the profession and advisable to the public
interest

I am proud to continue working side-by-side with
dedicated, committed, intelligent and thoughtful public
service attorneys who bring public sector perspectives
to the Bar Association, and who continue to facilitate
opportunities for other government lawyers to engage in
meaningful participation in our Association.

Through the leadership of my predecessor Chairs—
Tricia Troy Alden, Hank Greenberg, Barbara Smith and
James Horan—CAPS has flourished from a concept to a
vibrant program that our Association can be proud of. To
build upon the wonderful legacy of these extraordinary
leaders, this year CAPS has organized into a series of
subcommittees to more efficiently fulfill the Commit-
tee’s mission. Although membership on CAPS is made

through the Presidential appointment process, NYSBA
members may volunteer to serve on one of our subcom-
mittees. Inside this issue of the Government, Law and Policy
Journal you will find a listing of our subcommittees, along
with a brief description of their focuses, and information
on how you can participate.

“I am proud to continue working side-
by-side with dedicated, committed,
intelligent and thoughtful public service
attorneys who bring public sector
perspectives to the Bar Association, and
who continue to facilitate opportunities
for other government lawyers to engage
in meaningful participation in our
Association.”

Already, our CLE subcommittee, working with the
subcommittee on administrative law judges, has devel-
oped and implemented a series of courses across the
State on administrative adjudication, and the awards
subcommittee reviewed dozens of nominations for our
prestigious Excellence in Public Service Award. As you
read inside these pages, the subcommittees on the An-
nual Meeting and special programs have joined forces to
present a spectacular January 2007 program agenda, and
our legislation subcommittee has been busy developing
some exciting new proposals for consideration during
the 2007 Legislative session. Watch for innovations from
our e-news subcommittee, who will be working with our
web subcommittee to implement creative technology
applications to support the work and interests of govern-
ment lawyers. On the publications front, the Government,
Law and Policy Journal subcommittee, together with the
editorial board, has not only produced this timely themed
issue on procurement, but will produce a Spring 2007 is-
sue which will focus on Eminent Domain and a Fall 2007
theme will examine issues in public education. In addi-
tion, our book subcommittee is planning a second edition
of the popular government ethics book, as well as a new
edition of the book on legal careers in government in New
York.

CAPS has been busy fulfilling its mission, and we
look forward to welcoming more government lawyers as
active members and participants in the programming and
policy development of the New York State Bar Associa-
tion. Special thanks to the enormously talented and dedi-
cated staff at the Bar Association who continue to provide
incredible support making CAPS look even better—
Patricia Wood, Maria Kroth, Wendy Pike and Lyn Curtis.
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Editor’'s Foreword
By Rose Mary Bailly

The ability of state and
local governments to procure
goods and services through
state contracts is critical to the
operation of government. Dur-
ing the 2005-2006 fiscal year,
the New York State Office of
the State Comptroller (OSC)
reviewed 18,709 contracts
valued at nearly $43.4 billion.
Prior to 1995, New York State
procurement law was governed
by former State Finance Law
sections 160 to 179-c, adopted in 1940. Amendments were
made over time, but there were no significant changes
in the overall procurement process. Without a uniform
structure, the law provided minimal guidance for state
contracting and competitive bidding.

The Procurement Stewardship Act of 1995 (hereinaf-
ter “the Act”) brought reform and consistency to the pro-
curement process in New York State. The Act contained
provisions for the procurement of services, awards based
on factors other than lowest bid, cooperative purchasing,
provisions for small, minority and women-owned busi-
nesses (MWBE), and the creation of the State Procurement
Council. The Act initially contained a five-year sunset
clause ensuring that the new law would be evaluated.
But in 2000, absent evaluation, the Act was amended to
extend the sunset provisions, among other things, to June
30, 2005. In April of 2005, the Act was again extended for
one year and was set to sunset June 30, 2006.

Two recent and major developments in the area of
procurement law make the topic of this issue of timely
import for policymakers, businesses and others who
have grappled with the challenges of procurement law. In
September 2005, the N.Y.S. Legislature began the long-
awaited evaluation process by holding a series of public
hearings focusing attention on issues that might be ripe
for reform. At the same time the hearings were taking
place, the New York State Office of General Services
(OGS) retained the Government Law Center of Albany
Law School (GLC) to conduct a series of statewide focus
groups to assist OGS in obtaining detailed comments
and suggestions from constituencies involved in the New
York State procurement process. Four focus groups were
held throughout the State, and participants provided
comments and suggestions on six major issues within
the Act. These issues included procurement thresholds,
preferred sources and MWBES, the state contract process,
vendor responsibility, debriefing, and the sunset provi-
sion of the Act.

In 2006, with the sunset of the Act on the horizon, the
Governor and Legislature amended the Act and increased
discretionary purchasing thresholds from $15,000 to
$50,000 for state agency contracts, $50,000 to $85,000 for
contracts awarded by the Office of General Services, and
$50,000 to $100,000 for small businesses, MWBEs, and
recycled and remanufactured products. In addition, the
Act was again extended for one year.

Also in 2006, the Legislature enacted the new pro-
curement lobbying law. Aimed at increasing transpar-
ency and accountability in New York State’s procurement
process, the Omnibus Lobbying Law Reform Act of 2005
enacted what is known as the “Procurement Lobby-
ing Law,” which for the first time places restrictions on
those who attempt to influence procurement contracts
in the State of New York. Signed into law on August 23,

“During the 2005-2006 fiscal year, the
New York State Office of the State
Comptroller reviewed 18,709 contracts
valued at nearly $43.4 billion.”

2005, the Procurement Lobbying Law is a combination of
amendments to the Legislative Law (also known as the
Lobbying Act), and the State Finance Law. The Lobby-
ing Act regulates the activities of lobbyists, imposing
registration and reporting requirements on those who
engage in lobbying or lobbying activities under certain
circumstances as these terms are defined in the Lobby-
ing Act. The State Finance Law is comprised of a set of
provisions regulating certain communications during

the procurement process and how certain Governmental
Entities should carry out their procurement responsibili-
ties in light of those regulations. As such, the Procurement
Lobbying Law has implications for both Governmental
Entities and the vendor community (i.e., those who do or
desire to do business with covered Governmental Entities
in New York).

This issue of the Government, Law and Policy Journal
addresses several legal issues that concern New York pro-
curement law, including the state and local procurement
process, ethics in procurement, preferred sources, debrief-
ing, vendor responsibility, and the procurement lobbying
law. We are fortunate to have many noted scholars on
procurement law contribute to this issue.

Our introductory article, “Making the State’s Procure-
ment Practices More Business Friendly,” authored by Kim
Fine and Joan Sullivan, highlights this year’s legislative
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changes to the Procurement Stewardship Act and ad-
dresses proposals for future reform of the Procurement
Stewardship Act.

Larry C. Ethridge’s article, “A Brief History of the
Model Procurement Project and the New York Experience,”
explains the origins of the Model Procurement Code as
well as the revisions to the Code in 2000. Ethridge also
looks at the influence the Code has had on New York
procurement law and discusses how New York could
benefit from the Code’s new provisions.

Anne Phillips’ article, “Ethical Considerations in Pro-
curement,” discusses the impact of the Code of Ethics on
public procurement in New York State. Phillips draws
from several opinions of the State Ethics Commission to
illustrate the interrelation between the purchasing pro-
cess and the need to ensure fairness and integrity within
it.

Lawrence L. Barker Jr., in his article, “Preferred Source
Procurement: Successfully Merging Social and Economic
Policy,” discusses in detail New York’s Preferred Source
Program. Barker provides the history of the program in
New York State and outlines the law as it is currently
written. Portraying the “Human Side,” Barker tells the
story of “Kasey,” a disabled woman who was given an
opportunity to work through the Program.

Donna Snyder, in her article, “Debriefs: A Window Into
State Agency Procurements,” provides an overview of New
York State’s debriefing process for unsuccessful offerers.
Snyder states that debriefings “lead to better proposals”
and promote “confidence in the system.” To improve
debriefing procedures, Snyder argues that New York
should adopt standard debriefing rules based on current
methods used by the federal government.

Patrick E. Tolan Jr.’s article, “Federal and New York
Contracting Preferences for Small, Minority and Women-
Owned Businesses,” provides a brief history of federal
contracting with small businesses. Tolan also compares
New York’s contracting preferences program with the
current federal preference programs, examining the
vulnerabilities and opportunities afforded to small busi-
nesses contracting with the government.

The next two articles focus on the issue of vendor
responsibility in the State contract process. Noreen Van-
Doren, in her article, “Assessment of a Responsible Con-
tractor by New York State,” focuses on the responsibility
determinations of offerers seeking government contracts
under Article 11 of the State Finance Law. VanDoren
addresses the four main areas in assessing a contractor’s
responsibility (financial capacity, legal authority, integ-
rity and past performance), OSC’s plan to implement a
centralized database of information about the offerers,
and what processes are due if an agency deems an offerer
non-responsible. In “New York State’s Contracting Process

Strengthened by Increasing Focus on Vendor Responsibility,”
author Joan M. Sullivan examines the role that vendor
responsibility determinations play in the procurement
process. She also discusses the Office of the State Comp-
troller’s “VendRep” initiative, which is a proposal to de-
velop an electronic clearinghouse to capture and manage
information related to vendors and vendor responsibility.

Taking a look at procurement on the local govern-
ment level, in her article titled “Procurement: A Local Gov-
ernment’s Perspective,” Albany County purchasing agent
Karen Storm discusses the need for greater flexibility in
procurement law and regulations for local governments
in order to ensure greater efficiency. She also points out
the need for more training of procurement professionals
at the local level.

Kim Fine talks about the reform of public authority
procurement practices and the need for increased moni-
toring of such practices by the New York State Office of
the State Comptroller in her article, “Oversight of Public
Authority Contracts by the State Comptroller.” She discusses
the process that subjects certain state agency contracts to
approval by the State Comptroller’s Office and proposes
that public authority contracts also be subject to a process
whereby public authorities are required to submit their
contracts to the State Comptroller’s Office before they
become effective. In the article, Fine also describes legisla-
tion proposed by New York State Comptroller Alan G.
Hevesi which would have achieved this goal if passed.

Marla Simpson, in her article titled “Blueprint for
Change: Recent Developments in New York City Procure-
ment,” discusses the rules and regulations governing state
contracting in New York City. Simpson addresses several
procurement topics, including MWBESs, environmentally
preferable purchasing, prevailing wage enforcement,
access to spouse and domestic partner health insurance
coverage, and vendor rehabilitation.

Two of the articles in this issue discuss the imple-
mentation of the Procurement Lobbying Law from the
perspective of the New York State Temporary Commis-
sion on Lobbying and from one of the state’s largest
agencies, the New York State Department of Transporta-
tion. In “Procurement Lobbying Disclosure in New York: Form
over Substance” by Steve Hensel and Cara Romanzo, the
authors highlight the experience of the Lobbying Com-
mission’s implementation of the law as it applies to the
Lobbying Act since the law took effect. It also explains the
definition of procurement lobbying under the Lobbying
Act and explores the relationship between the Lobbying
Act and the State Finance Law provisions of the Procure-
ment Lobbying Law. Authors Marie A. Corrado and Wil-
liam A. Howe describe some of the practical implications
that the Department of Transportation has encountered
and addressed in complying with the Procurement Lob-
bying Law. Their article, entitled “Practical Implementation
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of New York’s Procurement Lobbying Law: Issues, Solutions
and Lessons Learned,” addresses key steps that the De-
partment of Transportation took to implement the law,
discusses the ramifications of each step and provides rec-
ommendations and comments regarding those steps as it
attempted to implement the Procurement Lobbying Law.

Finally, there is a glossary of terms for those seek-
ing clarification of terms and phrases relating to
procurement.

All in all, this issue is intended to explain a subject
that presents many challenges to those whose conduct
it governs. A wonderful collaboration of many people
produced this issue. First and foremost, I want to thank
Michael Cassidy, Esq., and Teneka E. Frost, Esq., our
special guest editors for this issue. Their expertise on the
subject of procurement law has infused this issue. Our
Board of Editors offered very helpful suggestions and
provided continuing support of our efforts. The admi-
rable skills of the Albany Law School student editorial
staff, Executive Editor Michael Pendell and his law school

Government, Law and
Policy Journal

Available on the Web

colleagues Luke Davignon, Margaret Lavery, Joshua Luce,
Mark Myers, Olivia Nix, William Robertson, and Mark
Simoni assisted all of us through the editorial process.
The New York State Bar Association staff, Pat Wood, Lyn
Curtis, and Wendy Pike, deserve special thanks for their
inexhaustible patience and good humor.

“All in all, this issue Is intended to
explain a subject that presents many
challenges to those whose conduct it
governs. A wonderful collaboration of
many people produced this issue.”

Finally, any flaws, mistakes, oversights or shortcom-
ings in these pages are my responsibility. Your comments
and suggestions are always welcome at rbail@albanylaw.
edu or Government Law Center, 80 New Scotland Av-
enue, Albany, New York 12208

www.nysba.org/GLPJou rnal

Back issues of the Government, Law and Policy Journal (1999-present) are
available on the New York State Bar Association Web site

Back issues are available in pdf format at no charge to NYSBA members. You must be logged
in as a member to access back issues. Need password assistance? Visit our Web site
at www.nysba.org/pwhelp. For questions or log-in help, call (518) 463-3200.

Government, Law and Policy Journal Index

For your convenience there is also a searchable index in pdf format.
To search, click “Find” (binoculars icon) on the Adobe tool bar, and type in search word or
phrase. Click “Find Again” (binoculars with arrow icon) to continue search.
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Making the State’s Procurement Practices

More Business Friendly

By Kim Fine and Joan M. Sullivan

This year, as part of the
legislation enacting the State
budget, the Governor and
Legislature increased discre-
tionary purchasing thresholds
for which formal competitive
processes and approval by the
State Comptroller are required.
Specifically, Chapter 56 of the
Laws of 2006 amended Section
112(2)(a) of the State Finance
Law to require the approval
by the Comptroller of State
agency contracts valued at more
than $50,000 and set a threshold of $85,000 for contracts
awarded by the Office of General Services (OGS).!
Chapter 56 further amended Section 163(6) of the State
Finance Law to increase competitive bidding thresholds
to $50,000 for State agencies, and $85,000 for OGS.2 The
amendments preserved the incentive to contract with cer-
tified Minority and Women Owned Businesses (MWBE)
and small businesses, as well as to purchase recycled and
remanufactured products, by raising the threshold requir-
ing competition to $100,000.3

Kim Fine

The discretionary threshold increase, intended to
reduce unnecessary bureaucracy for lower-dollar-value
and consequently lower-risk procurements, was origi-
nally proposed by State Comptroller Alan G. Hevesi in
April 2005.* A review by the Comptroller determined that
contracts valued between $15,000 and $50,000 accounted
for 23 percent of all new contracts handled by agency
employees and reviewed by Comptroller’s Office staff.
These same contracts accounted for only one percent of
the dollars spent pursuant to contracts. This dispropor-
tion between the demand on limited resources and the
value of contracts formed the basis of the recommended
reform which was included in the 2006-07 Executive
Budget proposal, revised slightly by the Legislature, and
enacted as part of Chapter 56 of the Laws of 2006.

Chapter 56 also extended the Procurement Stew-
ardship Act, which is codified in Article 11 of the State
Finance Law, and was originally enacted by Chapter
83, Sections 31 to 33, of the Laws of 1995.5 The Act was
intended to provide a comprehensive statement of the
requirements for public contracting and to promote com-
petition in the public procurement of services and com-
modities. Equally important, the legislation was enacted
to protect public funds by preventing favoritism, fraud

and corruption in awarding
public contracts. The Procure-
ment Stewardship Act provides
a competitive bidding process
for services, outlines the “best
value” award criteria, and es-
tablishes a means to streamline
the procurement process and cut
administrative costs by allowing
the use of contracts awarded by
other governmental entities.

Assembly Member RoAnn
M. Destito has advanced
proposals, some of which were
proposed in consultation with the Comptroller and others
that resulted from a series of public hearings, to amend
the Procurement Stewardship Act at the same time its
sunset is further extended. The reforms are intended to
streamline contracting processes while maintaining neces-
sary oversight, ensuring fairness and creating business
opportunities for MWBEs.®

Joan M. Sullivan

Proposed Reforms

Consultation with affected parties is essential in
formulating a meaningful reform agenda. In the case of
procurement reform, vendors who have or wish to have
contracts with the State have the ability to provide impor-
tant insights. The Business Council of the State of New
York and the Partnership for New York City, among other
organizations, provided staff of the Office of the State
Comptroller with access to the contracting community.
Sessions with the business community helped identify
contracting challenges faced by vendors that were not evi-
dent from the government perspective. They also assisted
in confirming or clarifying perceived problems identified
through review of government contracts.

One such problem identified through contract review
experience and confirmed by representatives of the ven-
dor community was the lack of accurate and consistent
information about losing bids. On occasion, the Office of
the State Comptroller has received inquiries from vendors
about final approval of a contract only to find that they
were not the vendor selected by the procuring agency.
Representative vendors confirmed that they often did
not find out the status of their proposal in a timely way
and often were not debriefed by the agency in a way that
would allow them to understand why their proposals
were unsuccessful.

8 NYSBA Government, Law and Policy Journal | Fall 2006 | Vol. 8 | No. 2



Despite advice contained in the State Procurement
Council’s Guidelines (which state that debriefings should
be offered to unsuccessful vendors), a number of State
agencies are frequently reluctant to debrief unsuccessful
vendors prior to the Comptroller approving the con-
tract award. This may make it difficult for unsuccessful
vendors to file any effective procurement protests, since
vendors would not be aware of possible errors in the
evaluation process or, indeed, may even be unaware that
their bids or proposals were unsuccessful. To solve this
problem, the Comptroller has in the past stated, in the
context of a bid protest decision, that the Office would
not approve a contract until an unsuccessful vendor’s
request for a debriefing was honored. However, a leg-
islative solution is preferable, whereby all unsuccessful
vendors would know their rights to be debriefed and all
agencies would understand the necessity of providing a
debriefing.”

“As procurement reform—specifically,
the amendment of the Procurement
Stewardship Act—is pursued, it will be
important to achieve balance between
the need to encourage more entities to
do business with the State in an effort to
get the best products and services at the
lowest price and the need for rules and
oversight to ensure fair competition.”

A properly conducted debriefing can, in some cases,
eliminate the need for a formal protest by providing
acceptable answers to the unsuccessful bidder. Conduct-
ing the debriefing, and possibly eliminating a potential
protest also can save time in the procurement review and
improve the ability of the agency to secure needed com-
modities or services in a timely manner. Finally, debrief-
ings should occur before the contract is submitted to the
Office of the State Comptroller because once the Comp-
troller has approved a contract, the only avenue available
to a dissatisfied, unsuccessful bidder is litigation.

Discussions with the vendor community also con-
firmed frustration with the rigidity of rules that may
require the results of a competitive procurement process
to be overturned because of a minor procedural defect.
Reform proposals have been advanced to provide the
Comptroller with the authority to waive minor deviations
in the procurement process and allow the award of a
competitively bid contract in certain circumstances, thus
avoiding the time and expense of a new procurement.

Currently, where the agency has otherwise conducted
a good faith competition and the deviation does not favor
the winning bidder or prejudice losing bidders or others,

the Office of the State Comptroller often attempts to sal-
vage these procurements by approving them on a single
source basis. The rationale the Office of the State Comp-
troller applies is the best interest of the State. Generally
in these instances, the Office of the State Comptroller
concludes that the same bidder would win a re-bid and,
therefore, State resources would be wasted by conducting
anew procurement.

Reform would provide the Office of the State Comp-
troller with statutory authority to waive minor deviations
from competitive bidding requirements. Obviously, this
ability would be employed judiciously, and only when
certain standards have been met.

A third proposed reform that would benefit the busi-
ness community and the State is the ability to develop a
creative procurement solution that otherwise might not
fit within the rules prescribed in the Procurement Stew-
ardship Act. The Comptroller recommends legislation to
provide flexibility to approve a pilot procurement if:

* The procuring agency demonstrates that a Pi-
lot Procurement Method would better serve the
interests of the State than other methods currently
available under the Procurement Stewardship Act;

e The Pilot Procurement Method can be applied on a
fair and equitable basis;

* The Comptroller approves the procuring agency’s
proposed Pilot Procurement Method; and

¢ The procuring agency must file a report with the
Comptroller, not later than the midpoint of the term
of the contract, assessing the pilot procurement
method’s success or failure. The Comptroller will
then review the report and make written recom-
mendations to the Governor and the Legislature
regarding the possible continued use of the Pilot
Procurement Methodology.

When the Procurement Stewardship Act initially was
enacted, unique arrangements between State agencies
and businesses were envisioned as “strategic partner-
ships.” The strategic partnership provision has not been
used successfully and the time has come to replace it with
a provision that would allow for creative procurement of
goods or services offered by businesses, with appropriate
safeguards and oversight.

As procurement reform—specifically, the amendment
of the Procurement Stewardship Act—is pursued, it will
be important to achieve balance between the need to en-
courage more entities to do business with the State in an
effort to get the best products and services at the lowest
price and the need for rules and oversight to ensure fair
competition. The increase in discretionary thresholds was
a first step, based on experience, discussion and analysis
of relevant data. Additional reform proposals have been
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developed following the same fact-based, thoughtful
process. These reforms should be pursued to preserve the
integrity of the State’s procurement processes and reduce
unnecessary bureaucracy.

Endnotes

1. N.Y.Epuc. Law § 355(5), § 355(16), § 6218(a)(i) (McKinney Supp.
2006) (Permits the Comptroller to approve higher thresholds for
S.UN.Y. and C.U.N.Y. contracts).

2. Inorder to prevent the split ordering of goods and services by
State agencies in an attempt to avoid competitive procurement
and oversight by the Office of the State Comptroller, legislation
has also been recommended that would codify the Comptroller’s
longstanding position that, as a matter of law, statutory
competitive bidding requirements cannot be avoided through
split ordering and therefore State agencies must aggregate
purchases over a 12-month period when applying discretionary
thresholds. See 1990 Opns St Comp No. 90-35 (and cases cited
therein).

3. Prior to these changes, Section 112 had a flat rate discretionary
threshold of $15,000 for all contracts, and Section 163 of the State
Finance Law called for discretionary buying thresholds of $15,000
for State agency contracts, $30,000 for the Office of General
Services, and $50,000 for MWBESs, small businesses and recycled
or remanufactured products.

4. Report, N.Y.S. Office of the State Comptroller, Alan G. Hevesi,
Strengthening State Procurement Practices: Producing the Best Results
for New Yorkers (April 2005), available at http:/ /www.osc.state.
ny.us/press/releases/apr05/procurement.pdf.

5. The Procurement Stewardship Act was scheduled to expire five
years after enactment (see Section 362 of Chapter 83 of the Laws
of 1995), but Section 1 of Chapter 95 of the Laws of 2000 extended
the provisions of the Act until June 30, 2005. The sunset date was
extended until June 30, 2006, by Chapter 56, Part K., Section 1, of
the Laws of 2005, and until June 30, 2007 by Chapter 56, Part D,
Section 1, of the Laws of 2006.

6.  New York State Assembly, New York State Committee on
Governmental Operations, “Annual Report—2004" (December 15,
2004).

7. See In the Matter of the Bid Protest filed by CAT*ASI with respect to
the procurement determination, Contract Number C000285, State
Comptroller’s Legal File Number SF- 20020263.
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A Brief History of the Model Procurement Project and

the New York Experience
By Larry C. Ethridge

I.  Initial Code
Development

The project to develop the
Model Procurement Code for
State and Local Governments
(“MPC” or “Code”) was one
of the largest projects ever
undertaken by any Section or
group within the American Bar
Association at the time of its
inception in 1974.! A joint un-
dertaking of two ABA Sections,
the Section of Public Contract
Law and the Section of State and Local Government Law,
the Project was overseen by a six-member Coordinating
Committee, made up of three members from each of the
sponsoring Sections.? Through the ABA’s Fund for Public
Education, the project received and expended nearly $3
million in the development of the MPC, by obtaining
grants and contributions from federal agencies as well as
many states and cities. There was no template for such an
undertaking at that time, and a small project staff located
in Washington, D.C. eventually coordinated the work of
over 200 volunteers, experts in various areas of procure-
ment law from all levels of government, the private sector
and academia. The original idea for developing the Code
came to light in 1970, and work began in earnest in 1974.3
After nine long years, the final draft of the Code was
presented to the ABA House of Delegates and approved
as an official publication of the Association on February
13,1979.4

Organizationally, the Coordinating Committee estab-
lished twelve National Substantive Committees, one for
each Article of the Code.® Each Committee was composed
of purchasing professionals and practitioners from the
private and public sectors, with particular expertise in
their drafting area (e.g., source selection, specifications,
construction, remedies, ethics, etc.).® Furthermore, many
national governmental and professional purchasing
groups assisted in the drafting effort, serving as mem-
bers of the MPC Advisory Board. These groups included,
among others, the National Institute of Governmental
Purchasing (“NIGP”), the National Association of State
Purchasing Officials (“NASPO”), the National Associa-
tion of Attorneys General (“NAG”), the Council of State
Governments (“CSG”), the National Council of State
Legislatures (“NCSL”) and the International City Man-
agement Association (“ICMA”). The coordinated work of
the twelve drafting groups was coalesced by the Coor-

dinating Committee into two preliminary drafts in 1976
and 1977, resulting in compilation of the final draft in late
1978 after extensive revisions and reviews.”

During the development of the Code, the Coordi-
nating Committee established a program of Pilot States
and Cities for external review of the three official drafts,
thus ensuring its adoptability by governmental bod-
ies at all levels.® Several of these states (Kentucky, New
Mexico and Utah) and cities (Louisville and Baltimore)
were among the first jurisdictions in the country to adopt
primarily Code-based legislation.” There were concerns
within the procurement community that this effort would
simply be a “cram down” of federal procurement laws
and practices, and the MPC drafters were keenly aware
that it was most important to reflect the accumulated wis-
dom of state and local procurement professionals in this
“model” document.!” The word “model” was stressed
throughout the drafting process, as this was never in-
tended to be a uniform code; rather it was described as
a smorgasbord from which enacting jurisdictions could
pick and choose the provisions they felt most pertinent to
their needs.!!

“As of this writing, the Code has been
adopted in major part by sixteen states,
and it has been enacted in part and
parcel by many other state and local
governments.”

The Code provided a framework for codification of
state procurement laws and regulations strewn out all
over the statute books.'? Indeed, many jurisdictions were
drawn to the Code due to its clear exposition of several
different types of source selection methods, most nota-
bly the introduction of competitive negotiations at the
state and local level. There was a significant gap between
technological advances in procurement activities and
the outmoded “lowest and best” language of the various
sealed-bid statutes then in effect, and the MPC bridged
that gap.!® A groundswell of support for modernization
of the procurement process, coupled with the advent of
increased professionalism in the procurement community;,
resulted in widespread enactment of MPC-based legisla-
tion.'* As of this writing, the Code has been adopted in
major part by sixteen states, and it has been enacted in
part and parcel by many other state and local govern-
ments.'> The Code is also used by literally thousands

NYSBA Government, Law and Policy Journal | Fall 2006 | Vol. 8 | No. 2 11



of local units of government across the country, either
under state law mandates (e.g., South Carolina and New
Mexico) or through voluntary local enactments (e.g. New
York City).16

After the Code was approved for distribution as an
official policy publication of the American Bar Associa-
tion by the House of Delegates in 1979, the Coordinating
Committee went on to produce Recommended Regula-
tions to implement the Code, and the Model Procure-
ment Ordinance for consideration by cities.!” All of these
publications received widespread distribution over the
next two decades, but it became obvious to the Code’s
original drafters that advancing technology again called
for an update and modernization of the Code materials
as we neared the 21st century. At the ABA Annual Meet-
ing in 1997, former Coordinating Committee Chair Tom
Madden addressed the need for changes in the Code,
based upon experiences encountered in many of the
enacting jurisdictions.

Madden specifically referred to the provisions of
Article 2 (Procurement Organization) as an impediment
to implementation of the Code in some states, as this had
been perceived as more of a “uniform” than a “model”
Code Article. He noted that few states had changed their
internal organizational structures when they adopted
the Code, and this was an Article he felt was in need of
serious reconsideration. As to the provisions of Article 3
of the Code (Source Selection and Contract Formation),
Madden noted the Federal Acquisition Streamlining Act
of 1994 (“FASA”) as a model for change, given its em-
phasis on obtaining commercially available products in
the most economical fashion, particularly in the areas of
information technology and telecommunications. Citing
various surveys which showed that as much time was
spent on small purchases as those of larger dollar values,
Madden also suggested that small purchases be viewed
as “simplified acquisitions”—with a much less labor-
intensive methodology for conducting said purchases
utilizing the evolving concepts of e-commerce.

Newly emerging practices and procedures in the con-
struction industry also indicated that the Code should be
updated in order to facilitate transactions such as lease-
purchase agreements, design-build contracts, and other
developing project delivery methods. Although most of
these methods were implicitly allowed by the provisions
of the MPC, they were not explicitly set forth and autho-
rized for use in the original Code. Changes in the infra-
structure acquisition area also fostered the rising use of
“public-private partnerships,” so important to the pres-
ervation and revitalization of our country’s transporta-
tion and utilities infrastructure. Madden further cited the
need to revisit the socioeconomic provisions contained
in MPC Article 11 in light of emerging trends in the law,
and to consider provisions that would facilitate e-com-
merce in the governmental procurement arena. He noted

that fax machines were not in widespread use at the time
the Code was initially drafted, and the project coffers
could have saved thousands of dollars in overnight mail
expenses had such equipment been available in the late
“70s! From this technology explosion perspective, Code
observers saw the need to review the entire Code from
the standpoint of whether it would work in the context of
the evolving electronic purchasing environment.!®

There was widespread consensus at that time that
the provisions of the MPC Article 10 (Intergovernmental
Relations) needed to be revised in order to expand the
utilization of cooperative purchasing activities across city,
county and state boundary lines. Subsequent develop-
ments have proven this course of action to be a correct
one, given the creation of such multi-state cooperative
purchasing entities as U.S. Communities and the Western
States Cooperative Alliance. All in all, the time had come
in the late 90s for re-engineering the MPC.

Il. The Code Revision Project—MPC 2000

Based upon the above observations and the need for
updating the Code, the two sponsoring ABA Sections
agreed to jointly support the MPC Revision Project at the
ABA Annual Meeting in 1997. The Project was guided by
a Steering Committee consisting of two members from
each of the sponsoring Sections and two Reporters who
were instrumental in conducting and managing the Proj-
ect on the World Wide Web through the resources of the
Massachusetts Institute of Technology. The Code website
was yet another technological advancement that was not
available when the initial Code was drafted. The Steering
Committee solicited and encouraged full participation
from members of both sponsoring ABA Sections, pro-
curement law practitioners, public interest groups who
had participated previously on the Advisory Board, and
purchasing officials and agencies across the country.

The stated purpose of the Revision Project was to up-
date the Code to meet the requirements and needs of state
and local governments and their vast cadre of diversified
contractors as we headed into the 21st century. The major
goals of the Revision Project were:

1. To reduce transaction costs for all governmental
entities at the state and local levels, and to expand
the use of multi-jurisdiction contracts;

2. To reduce transaction costs to the private sector
suppliers of goods and services;

3. To substantially increase available levels and
ranges of competition through modern methods of
electronic communications; and

4. To encourage the competitive use of new technolo-
gies, new methods of performing, and new forms
of project delivery in public procurement, particu-
larly in the construction and infrastructure area.
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From the outset, all those involved in the Revision
Project acknowledged the 1979 Code was confining in
respect to the use of electronically based commercial con-
tracting, and it needed to be repositioned to incorporate
the myriad e-commerce advancements in the public pro-
curement sector. Indeed, the mechanisms for advertising
needs, opening bids, and similar procurement processes
were overtaken in many respects by technological chang-
es in telecommunications. It was also noted that state and
local governments were responding to these changes in
a manner that equipment and service purchases were
being done on an ad hoc basis, resulting in great experi-
mentation and variation in practices among state and
local governmental entities. The resulting proliferation of
“local contact” procurement regulations created negative
trends, due to the fact that complex and arcane procure-
ment rules for technologically advanced acquisitions by
numerous jurisdictions discouraged competition, while
the jumble of procurement operations raised the cost to
companies of understanding and complying with differ-
ent rules in each jurisdiction. Unfortunately, these costs
of doing business were recovered in the prices offered by
decreasing numbers of competitors, resulting in unneces-
sarily high costs to state and local governments.

While delving into these new areas such as e-com-
merce and infrastructure delivery, the Revision Project
Steering Committee members and the Reporters kept in
mind throughout the need to retain the basic principles
and concepts contained in the original Code, which
had provided a fundamental foundation for durable
procurement systems over the past twenty years. These
principles have been described as bedrock notions in the
law of public procurement, and the coverage of same
was preserved in the updated MPC 2000 in the following
specific areas:

1. Maximization of competition;
2. Ethics in public procurement;

3. Predictability and transparency of the procure-
ment system (stability and accountability);

Clear statements of procurement needs;
Equal treatment of all bidders and offerors;
Flexibility in methods of source selection;
Objective bid and proposal evaluations;

A streamlined system of remedies; and

Y ® N o o

Facilitation of intergovernmental transactions
across all boundary lines.

With the above goals in mind, the Steering Committee
compiled a report for the sponsoring Sections in the form
of a compilation entitled “Reporter’s Recommendations,”
which were put together over a two-year period of fact

finding and serious consideration of all suggestions
received. The Recommendations were adopted in
principle by each of the sponsoring Sections at the ABA
Annual Meeting in August of 1999. Any differences that
existed at that time between the sponsoring Sections
were resolved by the Steering Committee, acting as a
Conference Committee for both Sections. The resulting
MPC 2000 was submitted to the ABA House of Delegates
and unanimously approved as an official policy
publication at the ABA Annual Meeting in August of
2000. The Recommended Regulations were then updated
and approved by both Sections in 2002.

After three years of intensive debate and massive
communications around the country, the following major
changes were included in the MPC 2000:

e Electronic Commerce—The revisions facilitating
e-commerce were made mostly in the area of modi-
fied definitions and new definitions found in Ar-
ticles 1 and 3 of the Code, which allow procurement
processes to more easily adjust to the “electronic

”

age.

Cooperative Purchasing—The revisions in this area
modified definitions and language in Article 10 of
the Code seeking to extend the scope and encour-
age the benefits of cooperative purchasing of sup-
plies and services among all state and local govern-
ments.

Flexibility in Purchasing Methods—The revisions
in this area provided badly needed flexibility to
procurement officials to adapt procurement pro-
cesses to unusual circumstances, with appropriate
safeguards and reporting responsibilities, found in
Article 3 of the Code.

Processes for Delivery of Infrastructure Facilities
and Services—Sweeping revisions to the Code in
this area necessarily provided more explicit guid-
ance on the use of construction delivery methods
than those previously authorized by the 1979 Code.
These revisions provided best practice recommen-
dations in the use of alternative project delivery
methods as effective tools in managing the entire
collection of a city’s or state’s infrastructure facili-
ties.

These new delineated methods of infrastructure
project delivery include design-bid-build, design-build,
design-build-finance-operate-maintain, and design-build-
operate-maintain. Each of these delivery systems has its
own particular source selection methodology as set forth
in Articles 3 and 5 of the MPC 2000. Hopefully the ongo-
ing review of New York’s procurement laws will include
a comparison and consideration of adopting the new
provisions of the MPC 2000.
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lll. Activities in New York

The staff of the American Bar Association’s Model
Procurement Code Project first became involved in
procurement review and reform efforts on the state level
in New York in 1978. The ABA Project Office was asked
to assist the Legislative Commission on Economy and
Efficiency in Government in its overall review of New
York State’s purchasing laws and practices, beginning
with a comprehensive comparison of the numerous state
statutes to the provisions of the MPC. The first major
product of those early activities was the preparation of a
“Comprehensive Comparison of the ABA Model Pro-
curement Code and Related New York Statutes,” which
was released by the Commission in March of 1983. This
was a daunting task in that the state’s purchasing laws at
that time were spread over some twelve different vol-
umes of statutes, encompassing over 150 statutes in all.
The Commission’s staff at that time provided the ABA
Project Office with procurement provisions from the
State’s finance law, transportation law, public buildings
law, public authorities law, printing and documents law,
education law, labor law, judiciary law, correction law,
commerce law, general municipal law and highway law.
The enormity of this task was reflected in the 163-page
comparison document, which formed the basis for a
“Conference on Procurement in New York,” held by the
Commission in Albany on April 22, 1983.

The major findings reported from the Comparison
and the 1983 Conference were that:

1. There was no overall purchasing law setting forth
policy for all branches of state government;

2. There was no central procurement policy-making
body at the state level;

3. There was no cohesive source selection frame-
work throughout the state purchasing laws
encompassing competitive sealed bids, competi-
tive sealed proposals, small purchases, sole source
procurements, emergency procurements and
competitive selection procedures for professional
services;

4. There was no uniform system for the procurement
of construction, architect-engineer and land-sur-
veying services in New York purchasing laws;

5. There was no overall system of supply manage-
ment and disposal within the New York purchas-
ing laws;

6. There was no discernable systematic approach or
procedure for the resolution of bid protests and
contract disputes at the administrative level;

7. There was no provision for true cooperative
purchasing activities by all units of state and local
government in the New York laws;

8. There was no consolidated treatment of small and
disadvantaged businesses under New York pur-
chasing laws; and

9. There was very little detailed coverage regarding
ethical considerations in the procurement process
in New York.

The resulting Report reflected the consensus of the
Conference participants that one of the major benefits of
adopting legislation based on the Model Procurement
Code would be the resulting codification of the numerous
existing state statutes relating to procurement into a
single body of procurement law. The proposed review
process suggested following the Conference would

also allow the state to evaluate the current status of its
overall treatment of procurement organizations, source
selection methods, legal and contractual remedies, inter-
governmental relations, and provisions related to ethics in
procurement.”

The proposed review process moved along in fits
and starts over the next three years, culminating with the
publication of a two-volume study entitled “Procurement
Reform in New York State Government.” This study was
published by the renamed Legislative Commission on
Public Management Systems in 1986. Again, former ABA
Project staff members served on the Procurement Advi-
sory Panel for the Commission. This lengthy report also
contained a proposed Consolidated Procurement Law,
and a memorandum in support of said legislation which
set forth the following goals:

1. To consolidate all state law related to procurement
of supplies, services and construction in one new
chapter of the state’s consolidated laws;.

2. To establish consistency in state procurement laws
and regulations through the creation of a new Pro-
curement Policy Office;

3. To balance centralization and decentralization
in procurement by creating the office of a Chief
Procurement Officer, while allowing procurement
authority to be delegated to agencies on a moni-
tored basis;

4. To extend procurement law coverage to all
state level governmental entities, including the
legislature, the judiciary, and statewide public
authorities;

5. To separate procurement policy-making functions
from operations;

6. To require competition in the procurement of
services;

7. To provide alternative means of competitively
selecting vendors under special circumstances;
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8. To strengthen the state’s commitment to increased
purchasing from minority and women owned
businesses;

9. To improve procedures for notifying vendors of
contract opportunities;

10. To create an independent administrative Procure-
ment Appeals Board which would ensure fair
hearings to firms doing business with the state,
while providing the state with an internal audit of
its contract award and debarment procedures; and

11. To establish a Commission with the primary
responsibility of investigating and making deter-
minations of ethical violations in the procurement
process.

As was the case with the previously suggested
procurement reform legislation, this Bill also met with
considerable opposition from various entities throughout
state government who sought to preserve the status quo.

Further symposia and seminars were held over the
following three years, and in 1989 the Legislative Com-
mission on Public Management Systems produced yet
another procurement publication entitled “Improving the
Purchase of Goods, Services and Construction in New
York State Government.” Again with the assistance of
former ABA staffers, this lengthy publication summa-
rized prior activities in the area of procurement policy
review and proposed reforms, and contained yet another
proposed Consolidated Procurement Act. In addition to
the findings of previous studies, the Executive Summary
of this report found that:

1. Vendors were not provided competitive access to
many state contracting opportunities, thus result-
ing in higher state procurement costs;

2. Atremendous lack of standardization in procure-
ment operations throughout state government also
increased costs and imposed additional burdens
on this process;

3. The existing scattered state procurement system
precluded the use of private market forces to
obtain the highest quality goods at the lowest
possible price, noting that the majority of state
procurements at that time did not require advertis-
ing or competition;

4. Executive discretion was found to dominate
procurement operations in the state, and oversight
and control of procurement functions did not
adequately address procurement operations;

5. Vendors were not provided with impartial meth-
ods of recourse in the event that they disagreed
with the procurement actions of the various state
agencies; and

6. The management of procurement operations in the
state was hindered by a tremendous information

&ap-

Again, the proposed legislation resulting from this study
of the New York procurement system did not move
successfully through the Legislature. Finally, in 1995, the
Procurement Stewardship Act was adopted by the State
of New York as the culmination of nearly two decades

of research and reviews of its procurement system and
policies. Many of the provisions of the MPC cited in prior
studies were incorporated in the Act, the bulk of which
are found in Section 163 of the State Finance Law.

In the spring of 2005, the Albany Law School’s Gov-
ernment Law Center hosted a Procurement Law Sym-
posium, focusing on the then-current debate on whether
to reauthorize the Procurement Stewardship Act or let
it ride off into the sunset after ten years on the books.

On the very day of that Symposium, the New York State
Legislature passed a budget bill on time (a legislative
first in many years), which contained a one-year exten-
sion of the Procurement Stewardship Act. This legislation
also directed various entities to review the Act and make
recommendations for substantive revisions.

In the ensuing months, a number of hearings were
held by the Legislature, a Comptroller’s Report was
issued, and an OGS Focus Group Report was prepared
from a series of meetings around the state. Bills were then
developed by the Comptroller, the Assembly, the Gov-
ernor’s Office and OGS and the Senate. What emerged
from all of this activity was another one-year extension of
the Procurement Stewardship Act, giving all participants
in the review process another opportunity to set forth
their proposals for changes and reforms. New York has
a golden opportunity at this time to incorporate the new
provisions of the MPC 2000 into the Procurement Stew-
ardship Act. It is the hope of the author that the draft-
ers of proposed legislation will take advantage of this
opportunity.

IV. Activities in New York City

The New York City Charter Revision Commission
began its work of reviewing the City’s procurement laws
and processes in 1988, and at that time asked former ABA
Procurement Code Project staff members to assist in that
effort. In addition to attending several meetings of the
Commission in New York, former ABA consultants also
undertook a review of the coverage of procurement in the
existing Charter, and its implementing Rules and Regula-
tions. As a result of this effort, significant portions of the
Model Procurement Code were incorporated by amend-
ments to the Charter and included in the implementing
Rules and Regulations for purchasing in New York City.
Most significantly, the source selection provisions of the
Code were adopted for utilization by all agencies in the
City, and centralization of procurement policies and prac-
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tices was also endorsed in the new Charter provisions.
Procurement operations and policy making functions
were also separated with the establishment of the Pro-
curement Policy Board.?

“The main goal remains the moderniza-
tion of the procurement processes to
better meet the needs of state and
local governments now and in the years
ahead.”

V. Conclusion

As previously noted, sixteen states have adopted the
Model Procurement Code in large part, and many local
jurisdictions follow the Code either by state mandate or
local enactments. New York State can now be counted in
that number given the contents of the Procurement Stew-
ardship Act. It is hoped that those involved in the debate
concerning reauthorization and revision of that Act will
consider new provisions contained in the MPC 2000
which were not available during the period in which
the various New York Commissions studied the state’s
procurement policies and laws, nor were they available
when the Procurement Stewardship Act was enacted in
1995.2! The main goal remains the modernization of the
procurement processes to better meet the needs of state
and local governments now and in the years ahead.
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Ethical Considerations in Procurement

By Anne Phillips

The statutory framework
for public procurement in New
York State was established in
1940.! Its focus was on obtain-
ing commodities (“material,
equipment and supplies”) to
meet the needs of state agen-
cies through formal competi-
tive bids with contract awards
made to the responsive and
responsible bidder offering the
lowest price.? Statutory direc- e
tions on the conduct of public
procurement were minimal.
By 1995, that framework no longer adequately supported
public procurements where state agencies increasingly
acquired services and technology as well as traditional
commodities. Public procurement came to rely on more
sophisticated bidding methodologies to determine what
company would be awarded a state contract. Concepts
such as best value were introduced where qualitative
and technical considerations were evaluated in addition
to price. The “one size fits all” law did not begin to ad-
dress how these more complex procurements were to be
conducted.

Accordingly, in 1995, the New York State Legislature
engaged in a significant review and reform of State Fi-
nance Law Article XI, State Purchasing. The result was the
enactment of a new Article XI known as the Procurement
Stewardship Act.? The Act included robust provisions
dealing with the diverse range of legal issues associated
with public procurement from both a policy and process
perspective. The Legislature realized that the impact of
public procurement is much larger than just the purchase
of commodities, services and technology, and the new law
addressed fiscal, socio-economic, business, ethical and
other factors. It also sought to achieve a balance between
operating in the world of commerce and acting in a public
capacity with accountability to the taxpayers.

Legislative findings that introduce the Procurement
Stewardship Act emphasized that ethical considerations
were essential for State procurements by stating:*

It is hereby declared that it shall be the
collective responsibility of state agen-
cies and the Office of General Services
in cooperation with the Office of the
State Comptroller and the Division of
the Budget to ensure, in both policy and
application, that the State’s procurement
practices:

a. Provide for the wise and prudent use
of public money in the best interests
of the taxpayers of the State;

b. Guard against favoritism, improvi-
dence, extravagance, fraud and cor-
ruption; and

c. Facilitate the efficient and timely ac-
quisition of commodities and services
of the highest quality at the lowest
practicable cost within available
resources.

Further in exercising their respective
roles in addition to their collective
responsibility, state agencies shall pro-
vide the state’s primary line of defense
for protecting the integrity of the state’s
procurement process and shall be respon-
sible for ensuring that the decisions made
in executing that process shall be made in
accordance with the highest standards of
professional practice.’

The need for application of ethical standards to public
procurements is critical in several respects. The State
spent an estimated $112.5 billion in governmental funds
in 2005-06.° Based on such purchasing volume, the State
has a clear obligation to engage in public procurement
that serves and meets the expectations of its citizens, the
vendor community, the buying state agencies and the
governmental employees that oversee State contracts. The
law recognizes the natural tension in the interaction of
these groups and provides for a statutory infrastructure
that permits purchasing agencies to comply with its many
requirements and also meet the State’s needs for com-
modities, services and technology. In meeting the goals
referenced above, all of the perspectives of the involved
parties must be supported and meet expectations relative
to ethical procurement.

While the Procurement Stewardship Act sets the
stage relative for incorporation of ethical standards in
public procurement, it does not make direct provision for
enforcement. That function is fulfilled by Section 74 of the
Public Officers Law (“POL”) which provides for a Code
of Ethics for state officers and their employees.” Also rel-
evant are Section 73 of the Public Officers Law relating to
business and professional activities by state officers and
employees and party officers, and Section 73-a of the Pub-
lic Officers Law relating to financial disclosure.® Ethical
standards in procurement are also addressed by recently
enacted restrictions relative to attempting to influence the
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outcome of a procurement (“procurement lobbying”) in
Sections 139-j and 139-k of the State Finance Law.” Ad-
ditionally, vendor ethics are the focus of Section 163(9)(f)
of the State Finance Law which sets forth the requirement
for a state agency to make a responsibility determina-
tion in association with its recommendation for contract
award.!? (Note also: Executive Order No. 127, Providing
for Additional State Procurement Disclosure, which was
rescinded on June 30, 2006.)!!

The impact of the Code of Ethics on public pro-
curement is significant and is outlined through formal
opinions of the State Ethics Commission.!? In the follow-
ing discussion of certain of these opinions, there will be
a demonstration of how ethics principles are inherent
to the purchasing process and that there is a continuing
need to assess its value, fairness, equity and integrity.

Advisory Opinion No. 06-02.13 Whether a state
employee, who serves as an uncompensated member of
the board of directors of a not-for-profit agency under
contract with another state agency, may orally commu-
nicate with the state agency on the merits of a contract
dispute. The New York State Office of Temporary & Dis-
ability Assistance (“OTDA”) contracted with a not-for-
profit for services to assist legal immigrants. The not-for-
profit later suspended performance of services under the
contract and sought final payment from OTDA. Payment
was disputed by the parties. In the course of discussions
to resolve the dispute, it came to OTDA'’s attention that
the president of the not-for-profit, who served for no
compensation, was also a state employee with the De-
partment of Economic Development (“DED”). As presi-
dent, this individual was taking an active role in dispute
discussions.

Sections 73(7)(a) and 73(12) of the Public Officers
Law offered guidance on whether such involvement by
the DED employee was permissible:

No . .. state officer or employee, other
than in the proper discharge of official
state and local [governmental] duties

... shall receive, directly or indirectly, or
enter into any agreement express or im-
plied for, any compensation, in whatever
form, for the appearance or rendition of
services by himself or another in relation
to any case, proceeding, application or
other matter before a state agency where
such appearance or rendition of services
is in connection with:

(i) the purchase, sale, rental or lease of
real property, goods or services, or a
contract therefor, from, to or with any
agency.!4

A ... state officer or employee ... who is
a member, associate, retired member, of

counsel to, or shareholder of any firm, as-
sociation or corporation which is appear-
ing or rendering services in connection
with any case, proceeding, application or
other matter listed in paragraph (a) or (b)
of subdivision seven of this section shall
not orally communicate, with or without
compensation, as to the merits of such
cause with an officer or employee of the
agency concerned with the matter.!®

Because the DED employee was not receiving com-
pensation from the not-for-profit, the Commission con-
cluded that such individual did not violate Public Officers
Law § 73(7)(a). The DED employee’s participation in the
dispute discussions, however, was violative of POL
§ 73(12) since oral communications were taking place
with OTDA; compensation was not a relevant factor in
that analysis.

State employees who participate in entities or orga-
nizations that do business with the State are bound by
additional ethical obligations that can restrict their activi-
ties and interactions with another state agency. Public
procurement should be conducted at arm’s length by the
involved parties avoiding the appearance of favoritism or
a conflict of interest.

Advisory Opinion No. 05-03.1® Whether the lifetime
bar of POL § 73(8)(a)(ii) precludes a former employee of
the Metropolitan Transportation Authority and the New
York City Transit Authority from providing informa-
tion on the next generation of automatic fare collection
technology. Advisory Opinion No. 04-02.17 Whether
the lifetime bar of POL § 73(8)(a)(ii) precludes a former
State employee from submitting a proposal to his former
agency concerning upgrades to a fleet of locomotives that
the former employee was directly involved in purchasing
in 1995. Advisory Opinion No. 02-01.!8 Application of the
lifetime bar restrictions of POL § 73(8)(a)(ii) to a former
employee of the Metropolitan Transportation Authority
and the New York City Transit Authority who seeks to
work on a smart card technology with a different govern-
ment agency.

Similar issues were raised in these three Advisory
Opinions; however, due to the differences in the factual
situations, the conclusions reached by the Ethics Commis-
sion were different. Each of the cases involved interpreta-
tion of the “lifetime bar” restriction imposed by POL
§ 73(8)(a)(ii) which states in pertinent part:

No person who has served as a state
officer or employee shall after the termi-
nation of such service or employment ap-
pear, practice, communicate or otherwise
render services before any state agency
or receive compensation for any such
services rendered by such former officer
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or employee on behalf of any person,
firm, corporation or other entity in rela-
tion to any case, proceeding, application
or transaction with respect to which such
person was directly concerned and in
which he or she personally participated
during the period of his or her service or
employment, or which was under his or
her active consideration.!’

In No. 02-01, a former senior employee of the Metro-
politan Transportation Authority (“MTA”) and the New
York City Transit Authority (“TA”) had worked on the
implementation and roll-out phases of the TA’s automat-
ed fare collection system known as “MetroCard,” includ-
ing negotiations with the selected vendor and planning
and contract management.”’ MetroCard uses a magnetic
read-write swipe card technology. When requesting the
opinion, this individual was then employed by a private
company that was interested in submitting a proposal to
PATH’s Kennedy Airport AirTrain for a new automatic
fare collection system that would use smart card technol-
ogy. It would also accept read-write cards such as the
MetroCard. In analyzing the facts, the Commission noted
that the contract was a new transaction and not associ-
ated with the MetroCard system as a procurement in
large part because the technology that was proposed to
be used for the PATH automatic fare collection system
was different.?! MTA and TA were also not involved with
the proposed PATH project. Accordingly, the Commission
held that the lifetime bar did not prohibit this employee
from using the knowledge and methodologies that were
developed through employment at the MTA and TA. The
holding cautioned that if an issue arose with the TA’s role
in using the MetroCard on the new PATH automatic fare
collection system, this individual’s involvement would be
precluded by POL § 73(8)(a)(ii) as a lifetime bar.?

In No. 04-02, a former employee of the Long Island
Rail Road (“LIRR”) had been directly involved with pre-
paring specifications and the subsequent contract for pro-
curement of certain locomotives in 1995.2% In the course of
their use, these locomotives developed structural cracks.
Some years later, the former employee was asked by an
engineering company under contract with LIRR to assist
in the technical evaluation of the mechanical problems.

In an informal opinion, the Commission concluded that
this individual was precluded by the POL § 73(8)(a)(ii)
lifetime bar since work involved the same transaction, the
procurement of the locomotives. “The Commission de-
termined that the parties to the contract and the essence
of the transaction—the acquisition of locomotives for

the LIRR—were the same and that the evaluation of the
mechanical problems naturally flowed from the procure-
ment itself.”2*

Ten years after the original procurement this Opin-
ion was requested by the former employee, who was

then working for a locomotive manufacturing supplier
that had been involved as a subcontractor for the origi-
nal equipment. LIRR was still trying to deal with the
structural cracks in the locomotives and had entered into
discussions with such supplier about performing a major
upgrade to the units. The supplier wanted the former
employee to assist in the preparation of a proposal to
LIRR. It was indicated by LIRR that the specifications for
the original procurement were publicly available and that
while the former employee was quite knowledgeable,

it did not seem that he possessed insider information
that would unfairly advantage the supplier over poten-
tial competitors. The former employee argued that the
upgrade transaction should be considered a new procure-
ment since these upgrades would not have been avail-
able at the time of the original procurement and because
it would involve new specifications. He also noted that
the parties to the transaction were not the same since the
original manufacturer was not a likely source for the up-
grades. Finally, he argued that application of the lifetime
bar to these facts would be an overly broad application
of the term “transaction,” severely constraining such
employee from ever working on the same property or
equipment.?®

The Commission’s discussion and holding note that
the lifetime bar establishes a ground rule for what in-
dividuals may do with the knowledge, experience and
contacts acquired from work on a specific transaction
while in public service after they are no longer employed
by the State. They agreed that a case had been made that
the upgrade project relied on substantial changes from
the original procurement which would not have been
available when the locomotives were first purchased.
The procurement would use new specifications and a
new Request for Proposals and was not derived from the
original procurement. The Commission’s holding was
that the upgrade project constituted a new transaction
and therefore the former employee was not precluded by
the POL § 73(8)(a)(ii) lifetime bar.?

In No. 05-03, the former employee, who had been
issued Advisory Opinion No. 02-01% asked for another
Opinion involving application of the lifetime bar. The
private company that employed this individual wanted
to respond to a solicitation by the New York City Depart-
ment of Transit (“NYCT”) for procurement of a next-
generation smart card technology system. The former
employee, while working for NYCT, had been directly
involved in the planning and contract management and
roll-out of the MetroCard, a magnetic read-write swipe
card system. The new NYCT project could be differen-
tiated from the MetroCard system because the smart
cards would use a non-magnetic, contact-less method of
collecting fares; the card uses a computer chip which is
scanned by a reader on a turnstile. Some components of
the MetroCard hardware would be retained by NYCT to
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support the use of both technologies, but this moderniza-
tion project would replace core hardware and software
elements and the interface specifications would be pub-
lished by NYCT and made available to all prospective
bidders, eliminating any technical advantage that might
otherwise have been provided due the prior service of
the former employee. The Commission’s holding noted
that the original procurement was transacted more than
fourteen years earlier and that smart card systems would
not have been available at that time for this function. By
analogy to Advisory Opinion No. 04-02, the Commission
concluded that the smart card project would be a new
procurement transaction. It did not see that this former
employee’s involvement based on his prior govern-
ment service would provide an advantage to his current
employer.?8

As seen from these three Opinions, the factual cir-
cumstances are significant to any determination regard-
ing application of the lifetime bar to former governmen-
tal employees. Time between procurement transactions
will be given weight regarding the employee’s preclu-
sion. Demarcation between procurements is also seen to
be a significant factor to the determination of whether the
former employee is subject to the lifetime bar. Under all
of these Opinions, where the subject procurement trans-
action was seen as being set off from the prior procure-
ment transaction, especially where there were new speci-
fications and a new solicitation, the Commission was
more inclined to agree that the former employee could
work on the project and would not present an unfair ad-
vantage to competing parties. Companies doing business
with state agencies and other governmental entities need
to be cognizant that this ethical issue can arise in what
might otherwise be considered an everyday transaction if
former government employees are involved. The Public
Oftficers Law is clearly grounded in ensuring that former
employees doing business with the State do not obtain
unfair advantages based on their insider knowledge, and
so former employees will be limited in utilizing knowl-
edge, experience and contacts acquired from working
on the same procurement transactions while in public
service.

Advisory Opinion No. 05-01.% Conditions under
which a State employee may accept a discount on goods
or services. Sprint PCS provided wireless telephone ser-
vices for the Office of Temporary & Disability Assistance
and other state agencies through a centralized contract
awarded and administered by the Office of General
Services. Several months after the contract award Sprint
offered a national discount plan for federal, state and lo-
cal employees of 15 percent on such employees’ personal
Sprint bill. This was communicated to such governmen-
tal employees through a mass mailing that announced
that Sprint was an approved State contractor and that
they were offering the 15 percent discount. A similar

issue was presented by a State employee who indicated
that he was able to secure a room discount at hotels while
on personal business by showing his State identification
even when he advised the hotel that he was not there

on State business. The question raised in view of POL §
73(5) is whether such discounts can be accepted by State
employees:

No statewide elected official, state officer
or employee, . . . member of the legisla-
ture or legislative employee shall, directly
or indirectly, solicit, accept or receive any
gift having a value of seventy-five dollars
or more whether in the form of money,
service, loan, travel, entertainment, hos-
pitality, thing or promise, or in any other
form, under circumstances in which it
could reasonably be inferred that the gift
was intended to influence him, or could
reasonably be expected to influence him,
in the performance of his official duties
or was intended as a reward for any of-
ficial action on his part. No person shall,
directly or indirectly, offer or make any
such gift to a statewide elected official or
any state officer or employee, member

of the legislature or legislative employee
under such circumstances.?

Also pertinent are parts of the Code of Ethics, POL § 74(2)
and (3)(d), (f) and (h):

No officer or employee of a state agency,
member of the legislature or legislative
employee should have any interest, fi-
nancial or otherwise, direct or indirect, or
engage in any business or transaction or
professional activity or incur any obliga-
tion of any nature, which is in substantial
conflict with the proper discharge of his
duties in the public interest.3!

3. Standards . . .

d. No officer or employee of a state
agency, member of the legislature or
legislative employee should use or at-
tempt to use his official position to secure
unwarranted privileges or exemptions
for himself or others. . ..

f. An officer or employee of a state agen-
cy, member of the legislature or legisla-
tive employee should not by his conduct
give reasonable basis for the impression
that any person can improperly influence
him or unduly enjoy his favor in the per-
formance of his official duties, or that he
is affected by the kinship, rank, position,
or influence of any party or person. . ..
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h. An officer or employee of a state
agency, member of the legislature or
legislative employee should endeavor to
pursue a course of conduct which will
not raise suspicion among the public that
he is likely to be engaged in acts that are
in violation of his trust.3?

The Commission in prior Opinion No. 94-16 had
previously stated that a “gift” includes anything of
value given to a State officer and employee, including
a discount.®® Moreover, if the gift is offered by a con-
tractor doing business with the State agency where the
State employee works, such contractor is a “disqualified
source.”?* The gift is therefore impermissible, and if it
is more than $75.00, it is violative of the Public Officers
Law. The Commission, however, drew on the principles
underlying the statute in its analysis of the two discount
issues. What needed to be considered was whether the of-
feror is seeking to influence a governmental procurement
or to reward any employee for any official action. Sprint’s
discount offer does not fall in that category as it was
offered to such a broad range of employees that it could
not be viewed as influencing the procurement by OTDA
of wireless telephone services. Their offer constitutes a
common marketing practice where a vendor targets cat-
egories of customers hoping to enhance its sales volume,
and this instance cannot be seen as connected with the
performance of public duties.?® The same conclusion that
the discount was permissible was reached regarding the
hotel discounts so long as the State employee affirma-
tively advises the hotel that he or she is not staying at the
hotel while on official State business.*

Companies who do business with the State should
carefully consider their marketing practices if they use
the advent of a contract award to assist them in obtain-
ing additional commercial sales. While the Commission
found that the discounts offered by Sprint and various
hotels was so broad based as to not raise ethical concerns,
more narrowly tailored offers could cross the line and
present ethical issues for State employees with adverse
consequences.

Advisory Opinion No. 95-30.37 Application of the
POL §§ 73(4)(a) and 74 to a State employee’s spouse
competitively bidding on a contract prepared and
reviewed by the employee’s unit at the State agency. A
non-policymaking employee of a State agency performed
duties in connection with that agency’s construction and
renovation projects including interior design, lighting,
wall coverings, window treatments, floor coverings and
furnishings. The spouse of such employee was a sales
representative of a carpet manufacturer that wanted to
submit bids for carpet to such agency which would be
secured through a competitive solicitation. To avoid an
appearance of a conflict of interest, the agency proposed
to remove the employee from any duties involving carpet

selection and review. Those duties would be handled by
other agency employees.®®

Relative to whether there would be a conflict of inter-
estis POL § 73(4)(a):

No . .. state officer or employee . . . shall
(i) sell any goods or services having a
value in excess of twenty-five dollars to
any state agency . . . unless such goods
or services are provided pursuant to an
award or contract let after public notice
and competitive bidding.?

Additionally, POL § 74(2) was at issue:

No officer or employee of a state agency
... should have any interest, financial or
otherwise, direct or indirect, or engage in
any business or transaction or profession-
al activity or incur any obligation of any
nature, which is in substantial conflict
with the proper discharge of his duties in
the public interest.*

Also to be considered in responding to this inquiry is
POL § 74(3)(c), (d), (f) and (h) [(d), (f) and (h) are refer-
enced above]:

(c) No officer or employee of a state
agency ... should disclose confidential in-
formation acquired by him in the course
of his official duties nor use such infor-
mation to further his personal interests.*!

The Commission relied on precedent to analyze
whether POL § 73(4)(a) precluded the spouse from
submitting a bid, referring to Advisory Opinion No.
92-02, where it was held that a State employee was not
prohibited from bidding competitively on a contract with
his agency.*> By extension, the Commission held that a
spouse of such employee would also not be prohibited
from participating in the procurement so long as it was
conducted through competitive bidding and with public
notice.*3

Relative to the Code of Ethics provisions of POL §
74, a higher standard was imposed on the conduct of
the State employee as even the appearance of a conflict
of interest may violate the law. State employees may not
disclose confidential information for personal gain, and
are precluded from using their official position to secure
favorable treatment for themselves or others or even give
the impression that favorable treatment could be had.
Here, the State agency took steps to avoid the appearance
of a conflict of interest by removing the employee from
the planning for the procurement and the competitive
bid process. Thus, the employee would be unable to take
actions that would influence the procurement. The Com-
mission noted that the competitive solicitation process
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includes protections through the fact that it is an open
and public process with the selection process for award
and the agency review and recommendation for contract
award based on the lowest cost, responsive bid on the
record. Because of the protections offered by the formal
competitive solicitation, it was held that the spouse was
not prohibited from bidding on carpet for this State
agency.#

The theme that is evident again in this Advisory
Opinion, and which is reinforced by guiding principles
of the Procurement Stewardship Act, is that state agen-
cies and their officers and employees are responsible
“for protecting the integrity of the State’s procurement
process.” The Code of Ethics makes it clear that both
State agencies and the business community must be
mindful not only of conflicts of interest, but also the ap-
pearance of conflicts of interest. As in this instance, early
recognition by the state agency that there may be ethical
issues resulted in an equitable solution that was consis-
tent with considerations under the State Finance Law, as
well as the Public Officers Law. Agency Ethics Officers
should be viewed as a resource by such State officers and
employees in discerning when an issue may have ethical
ramifications. Agency Ethics Officers can look at such
ethical concern on behalf of the agency and its employees
advising on its content based on law and opinion and
whether there is a need to take action for the purpose of
making the procurement, terminating the procurement,
rebidding the procurement or recommending appropri-
ate changes to internal controls.

These Advisory Opinions provide State agencies and
officers and employees with a valuable and independent
review of ethical issues that may arise in connection with
procurement and contractual transactions. They reflect
not only consideration of the Public Officers Law, but
procurement policy and process set forth in the State Fi-
nance Law under the Procurement Stewardship Act. Fur-
thermore, they present an evolving body of consideration
of the prevailing statutory infrastructure in which public
procurement is conducted, especially as it involves State
officers and employees.

Ethical considerations are also addressed when State
agency procurement decisions are challenged by the
business community. While not the central issue in some
of the decisions discussed below, their resolution was im-
portant to the final determination in several court cases.

Matter of Transactive Corporation v. New York
State Department of Social Services, et al.;
Matter of Check Cashers Association of New
York, Inc., et al. v. New York State Department
of Social Services, et al.*

Just after Article XI of the State Finance Law was
enacted, the Department of Social Services (“DSS”) faced

a singular challenge in bidding for a project to develop
an electronic benefits transfer system for welfare recipi-
ents. The value of the contract was estimated to be $145
million. A request for proposals (“RFP”) based on best
value selection was issued to meet this complex procure-
ment requirement, requiring bidders to submit separate
Technical and Financial Proposals to be reviewed by
separate Technical and Financial Committees, with final
selection to be made by a third Management/Steering
Committee. 4

The RFP included five weighted technical criteria
for purposes of evaluation. Within the five evaluation
criteria, the agency developed a scoring system with
more than 100 scoring items. The scoring system was not
disclosed to the bidders in the RFP. The RFP also stated
that if cost among qualified bids varied significantly so
that bids were not in a competitive price range, then price
would be the basis for award. The competitive range was
established at 10% among bids. The 10% competitive
range was not stated in the RFP. It was not established un-
til after bidders submitted their initial proposals, but was
in place prior to the agency’s request for “best and final”
offers from the bidders.*”

Five bids were received and “best and final” offers
were requested from all five bidders. Fleet Bank (“Fleet”)
was ranked first on a technical basis, and Citicorp Bank
(“Citicorp”) was ranked fourth. Citicorp was ranked first
in price (lowest) and the Fleet price was 18% higher. Con-
tract award was recommended to Citicorp. Fleet, through
its bidding partner, Transactive Corp., challenged the
contract award alleging failure: (1) to disclose “relative
weight” between technical and financial criteria because
the scoring system was not included in the RFP; (2) to
identify the competitive range relevant to evaluation of
price; and (3) to establish the competitive range prior to
initial receipt of bids. All of these issues have an underly-
ing ethical issue relative to the fairness and openness of
the process and whether the State agency changed the
rules for the evaluation process to the detriment of certain
bidders. The challenge, however, primarily focused on
the compliance to the processes for conduct of such a best
value competitive solicitation under the State Finance
Law. The lower court found in favor of Fleet.*8

On appeal, however, the Appellate Division reversed,
upholding the award to Citicorp and finding that DSS
properly complied with the law.*° Again it focused on the
procurement processes as outlined in § 163 of the State Fi-
nance Law (“SFL”). It found that the standard embodied
in SFL § 163(9)(b) “does not require particularization but
only generalization,” and so the evaluation criteria were
adequately disclosed.® The Court also found that since
the competitive range was established prior to receipt of
final offers, there was no violation of SFL § 163(7) and that
the award was in the public interest.5! It further examined
the evaluation method that incorporated technical and
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financial cost-benefit analysis indicating it met the SFL §
163(1)(j) directive that a contract must be awarded on the
basis of best value, a method that optimizes quality, cost
and efficiency among responsive and responsible bid-
ders.>? Implicit in finding that there was compliance with

the various requirements of the Procurement Stewardship

Act is that this procurement was conducted consistent
with the law’s operating principles of fairness, openness
and making sure that the process was conducted on a
level playing field. It is clear that the Court did not think
that the agency had changed the rules for the evaluation
to the detriment of any of the bidders.

Matter of Pallette Stone Corporation v. State of
New York Office of General Services>3

The issues examined in this case related to the valid-
ity of multiple contract awards for commodities and
whether post-bid price reductions for commodities were
acceptable. The terms and conditions of the invitation for
bids (IFB) called for contractors to reduce the commodity
price if a lower price was offered to other similarly situ-
ated customers. Bidders were further advised that such
price reductions would be prospective and not impact
pending purchase orders.>*

One of the contractors, Peckham Materials Corpora-
tion, offered a price reduction on a separate bid by a local
government and thereafter offered the lower price to the
State. The Office of General Services (“OGS”) accepted
the lower price. Prior to this price reduction, the prices
offered by Pallette Stone Corporation under the multiple
awards for the region had been lower than those offered
by Peckham. When another local government issued a
purchase order under the OGS contract to Peckham to
meet its requirements, Pallette challenged the acceptance
of the price reduction by the State, alleging that it was
outside OGS'’s statutory authority and inconsistent with
competitive bidding. Pallette was also challenging the
fairness of the State permitting price reductions during
the contract term.>

The Supreme Court confirmed the authority of OGS
to make multiple awards and to accept post-bid price
reductions, disagreeing with Pallette’s contention that
the post-bid reduction undermined the entire competi-
tive bidding process, noting that the public interest was
served “by fostering honest competition in the belief that
the best work and supplies might thereby be obtained at
the lowest possible price.”>® The opinion also stated:

The Commissioner interprets the new
language of § 163(10)(c) of the State Fi-
nance Law as allowing the public to gain
the benefit of price reductions occurring
after the issuing of a multiple award
contract when the opportunity to match
the price reductions is offered to all other

successful bidders. That is not only a
rational interpretation of the statute, but
a desirable one.>”

The lower court decision was appealed, but the
appeal was dismissed.”® Recognizing that the multiple
awards contracts were a relatively new type of procure-
ment contract, the Appellate Division stated:

In our view, petitioner’s contention that
the postbid reduction allowed herein
undermined the bidding process is un-
availing. Here the postbid price reduction
for future purchase orders has the effect
of benefiting taxpayers in that the State
can purchase the commodity at a lower
price. Clearly, if the State could not give
effect to postbid reductions, then it would
be forced to accept a price that may have
reflected market prices at the time of bid-
ding but one that is unnecessarily high
throughout the term of the contract.>

Essential in this instance to resolution of the ethical
issue of whether letting contractors reduce their price was
fundamentally unfair was the interest of the taxpayers,
including practical consideration of market conditions.
All of the contractors had the same opportunity to lower
their prices during the contract term.*

Breeyear General Contracting Corp. v. NYS Office
of General Services®’

The Office of General Services issued a Request for
Quotes in 2004 against an existing multiple award con-
tracts for temporary personnel. Based on its evaluation
of the quotes received from the two potential providers,
Breeyear and Kasselman, under such contracts, OGS is-
sued a purchase order for procurement of such services
from Kasselman. The evaluation was conducted through
the use of a weighted average relative to several catego-
ries of temporary personnel. Breeyear challenged the use
of such weighted average as being arbitrary and capri-
cious, as it departed from the across-the-board average
used in the original selection process that had previously
resulted in issuance of a purchase order to Breeyear, and
that the use of the weighted average had not been made
known in the Request for Quotes. Breeyear argued that
use of the across-the-board average would have resulted
in its retention to perform such temporary services.%?

As the incumbent, Breeyear had become familiar with
what categories of temporary employees would be more
frequently used by OGS. Based on this knowledge and
experience, Breeyear submitted a quote that on its face
constituted an unbalanced quote as it applied different
markups for different titles and different locations. Kas-
selman had used a uniform discount for such titles and
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locations as had Breeyear on the previous Request for
Quotes. In proceeding with its evaluation, OGS deter-
mined that Breeyear had used insider knowledge and
information which placed the incumbent at an unfair
advantage to Kasselman. In order to preserve the eq-
uity of the evaluation and ensure that the parties were
engaging in the procurement on a level playing field,
OGS proceeded to rate the costs of the proposals through
the use of weighted averages that took into account past
historical use of the titles and locations of employees.
Through such an evaluation, it was clearly established
for the procurement record that the Kasselman quote was
the lower-cost quote. The Court determined that OGS
had appropriately considered the cost methodology of-
fered by Breeyear and appropriately applied a weighted
average to it in relation to the other quote and met the
requirements of the Procurement Stewardship Act and
the associated State Procurement Council Guidelines.®

“Expanding and taking advantage of the
role of State Agency Ethics Officers is an
important tool for State agencies and
their employees to continue to ensure
that public procurements are adhering to
the law’s gquiding principles.”

Awareness of issues involving ethics in public
procurement in State government has increased and
has been reinforced by precepts of the Procurement
Stewardship Act. It is very important to the continuing
integrity of State procurement that attention continue to
be dedicated to ensuring that these issues are promptly
addressed in a responsive manner promoting integrity in
policy and process. In the past two years, major ethical
considerations have revolved around vendor responsi-
bility issues and newly enacted restrictions on procure-
ment lobbying. However, ethics considerations are not
solely within their purview and, as discussed herein, the
Public Officers Law, the Ethics Commission’s Advisory
Opinions and case law all contribute to appropriately
responding to procurement situations involving State
agencies, officers and employees and the business com-
munity. Expanding and taking advantage of the role of
State Agency Ethics Officers is an important tool for State
agencies and their employees to continue to ensure that
public procurements are adhering to the law’s guid-
ing principles. The ethical construct associated with the
State’s acquisitions continues to increase compliance
with law and adds to the high value of public procure-
ment systems to purchasers and the vendor community.
It is imperative that the ethical perspective be strongly
maintained to strengthen the State’s delivery of health,
safety and welfare services.
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Preferred Source Procurement: Successfully Merging

Social and Economic Policy

By Lawrence L. Barker, Jr.

Introduction

New York State’s nationally
recognized Preferred Source
Program represents a unique
accomplishment in public
policy—successfully meeting
the two normally disparate
goals of improving the lives of
New Yorkers with disabilities
while actually lowering costs
to the taxpayer. This has been
achieved by linking the state’s
procurement process to the em-
ployment of individuals who
are significantly under-represented in the workforce, and
who are chronically beset with an unemployment rate
that is stagnant at up to 70%! The 2004 National Organi-
zation on Disability /Harris Survey found that only 35%
of Americans with disabilities were employed, compared
with an employment rate of 78% among non-disabled
individuals.!

This article will examine the policy goals, substance,
and implementation of New York’s Preferred Source Pro-
gram, including the procurement-related challenges and
opportunities faced over the past three decades.

Origins

Beginning in 1938 with passage of the Wagner-O’Day
Act,? which was signed into law by President Franklin
D. Roosevelt, himself a disabled individual, Congress
recognized that the federal government could open
employment opportunities for citizens with blindness
by allowing them to manufacture mops and brooms for
government purchase. At the end of World War II, the na-
tion was faced with the challenge of thousands of “Gls”
returning to civilian life with blindness and other disabili-
ties resulting from service to their country. The 1938 law
was used to open up more employment opportunities for
disabled veterans who could produce commodity items
in sheltered workshops for purchase by federal govern-
ment agencies.

In 1971, under the leadership of New York’s Senator
Jacob Javits, Congress amended the statute’® (now referred
to as the Javits-Wagner-O’Day or JWOD Act?) to include
people with other severe disabilities, and expanded the
Program to provide services as well as commodities to
the federal government. The 1971 legislation also created
a unique federal agency—The Committee for Purchase

From People Who Are Blind or Severely Disabled—to
administer the JWOD Program.

Decades later, the JWOD Program provides federal
government agencies with a wide array of products and
services, while providing thousands of people with severe
disabilities real jobs and increased independence.

Beginning in the 1970s, the federal JWOD Law
became the model for a succession of state-level statutes
designed to achieve the same original objective of employ-
ment for people with disabilities through a preferential
purchasing process.

“This article will examine the policy
goals, substance, and implementation of
New York’s Preferred Source Program,
including the procurement-related
challenges and opportunities faced over
the past three decades.”

New York’s Legislative History

In 1945, New York State became first in the nation to
enact legislation® designed to give a preference in state
and local government procurement to products made by
not-for-profit agencies employing people with blindness.
While generally referred to as state use laws, the New
York legislation is known as the Preferred Source Program.
In 1974, the original statute, which was designed to help
veterans and other people with blindness, was amended
to add to the Preferred Source Program products made by
rehabilitation agencies employing New Yorkers with other
severe disabilities.® In 1978 the Preferred Source Law was
again amended to include services as well as products.”

Pursuant to the expanded statute, in 1975 the State
Commissioner of Education designated New York State
Industries for the Handicapped, Inc. (now New York State
Industries for the Disabled, Inc., or NYSID) as the “non-
profit-making agency, other than the agency representing
the blind, to facilitate the distribution of orders among
qualified non-profit-making charitable agencies for the
other severely disabled and the veteran’s workshops.”®

The New York law also provides for the appoint-
ment of three additional facilitating agencies to serve the
following populations: (1) individuals with blindness (In-
dustries for the Blind of New York State); (2) individuals
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in special employment programs operated by the New
York State Office of Mental Health (Buy OMH); and (3)
incarcerated individuals (New York State Department of
Correctional Services” Correctional Industries or Corcraft
program).’

In 1995, the Preferred Source Law was significantly
revised,!? including the establishment of the New York
State Procurement Council, with program oversight re-
sponsibility, and providing a formal process for approval
and public listing of preferred source items, as well as
creation of an innovative Corporate Partnering Program.
The 1995 amendments also imposed a five-year sunset
(expiration) of the program, requiring legislative review
and determination. The original 2000 sunset date was
later extended to 2005, and the sunset provision itself was
removed from the program’s legislation in 2002.!!

“The N.Y.S. Preferred Source Law
mandates that all state agencies,

public benefit corporations, and local
government entities purchase those
products and services approved by

the New York State Office of General
Services which meet the buying agency’s
‘form, function, and utility’ requirements,
without competitive bidding.”

New York'’s Preferred Source Law

The N.Y.S. Preferred Source Law mandates that all
state agencies, public benefit corporations, and local
government entities purchase those products and ser-
vices approved by the New York State Office of General
Services which meet the buying agency’s “form, function,
and utility”!? requirements, without competitive bidding.
Procurement of commodities and services from preferred
sources takes precedence over all other methods of sup-
ply and competitive procurement methods. The purpose
of the law is clear—to direct the normal procurement activity
of the state and local governments to benefit disabled residents
through employment:

Purpose: To advance special social and
economic goals, selected providers shall
have preferred source status for the
purposes of procurement in accordance
with the provisions of this section. Pro-
curement from these providers shall be
exempted from the competitive procure-
ment provisions of section one hundred
sixty-three of this article and other com-
petitive procurement statutes.!3

An Outline of the Law

New York’s Preferred Source Law contains the fol-
lowing key elements:!*

(1) Exemption of preferred source commodities
and services from competitive bidding statutory
requirements.

(2) Approval process for inclusion of commodities
and services on a List of Preferred Source Offerings.

(3) Designation of non-profit agencies to facilitate the
distribution of orders.

(4) Identification of priorities among preferred source
facilitating agencies.

(5) Applicability to state agencies, municipal subdivi-
sions, public benefit corporations, public authori-
ties, and educational institutions.

(6) Allowance for production, manufacture, assembly
and repackaging of commodities.

(7) Requirement to meet form, function, and utility
requirements of purchasing agencies.

(8) Establishment of authority for price approvals,
within a maximum of 15% above prevailing mar-
ket pricing.

(9) Establishment of a Corporate Partnering Program.

The National Context

New York’s “first in the nation” Preferred Source
Program is also the largest in size, and has itself become
a model for state use programs. At present, forty-six states
have some form of State Use Laws. At least half of these
states have developed ongoing programs, which now
employ more than 32,000 people across the country who
provided almost half a billion dollars” worth of products
and services to state and local governments in 2005.15

State use programs share the common goals of
increasing employment opportunities for people with
disabilities by offering some form of non- or reduced-
competitive access to the public procurement process. All
state use programs are highly regulated, in some cases
by both central purchasing and vocational rehabilitation
agencies, often acting through an independent council or
commission.

The various state use programs are differentiated
according to business management models (independent
central nonprofit organizations—such as New York’s
NYSID, trade association programs, or state governmen-
tal agencies), varying discretionary pricing levels, govern-
mental entity applicability, definition of “severe disabil-
ity,” and other attributes.
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The table below lists the state use programs that are

operating today.
States with State Use Laws and Operating

Programs:!®
State 2005 Sales
California N/A
Connecticut $7 million
Delaware N/A
Florida $22 million
Georgia $3 million
[linois $20 million
Indiana $9 million
Kansas N/A
Louisiana $7 million
Maryland $34 million
New Jersey $8 million
New York (NYSID) $112 million
North Carolina N/A
Ohio $33 million
Oklahoma $17 million
Oregon $47 million
Pennsylvania $34 million
South Carolina N/A
Tennessee N/A
Texas $80 million
Virginia N/A
West Virginia $12 million
Wisconsin $9 million
Total: $454 million

Preferred Source Procurement in New York

Having described the origins, policy goals, content
and national context of New York’s Preferred Source
Program, it is opportune to make some policy observa-
tions and to examine the New York program’s outcomes,
in terms of successfully merging its human service and
economic development goals.

Policy Observations

Based on research and experience, including numer-
ous discussions with JWOD and state use colleagues

throughout the country, it seems apparent that the
original public policy goal of these programs was one

of employing the unemployable, and therefore while one
may infer that employment of people with disabilities is
preferable to long-term public assistance, many of these
programs were conceived prior to the expansion of both
general public assistance programs and others targeted to
assist people with disabilities.

An examination of state and national statutes does
not demonstrate a clearly intended societal and eco-
nomic benefit resulting from what was primarily a policy
designed to help those in need by linking employment to
some form of limited preference in public procurement.

For example, while some of the state statutes (such as
New York’s) provide for a favorable market price differ-
ential, the majority do not offer any particular economic
incentives, much less guarantees. In some cases, laws
require that a state use program price must meet or beat
a low competitive bid, which is ordinarily required for
every procurement.

It is very important to note that while Preferred
Source Programs are often considered similar, or even
equivalent, to other socioeconomic programs designed to
improve economic participation of disadvantaged groups
through the procurement process, Preferred Source Pro-
grams operate very differently. A major difference is that
percentages of procurement budgets are not “reserved”
for participation by people with disabilities, and while
certain items may be sef aside for mandatory purchase,
there are no blanket requirements for compliance by pur-
chasing entities, and few penalties for non-compliance.

Economic Outcomes

However, experience with state use programs has
demonstrated that these originally social policy initiatives
are also sound economic policy. A number of national
and individual state use economic benefit studies have
been conducted that have conclusively demonstrated
a significant return on taxpayer investment from these
programs.'” These returns have been expressed in vari-
ous terms, ranging from direct public dollar savings to
purchasing cost reductions. For example, in a State Use
Programs Association (SUPRA) economic benefit study
conducted in 2004, combined state government savings of
$2,200 per individual were documented.!®

While most of these studies concentrated on the over-
all benefits of these programs in terms of reduced public
assistance and additions to the tax base, a 1999 study®”
commissioned by NYSID and conducted by the Center
for Governmental Research, Inc. evaluated not only the
benefits of New York’s Preferred Source Program, but also
any costs associated with its favorable pricing differential.
The NYSID study, which has been updated with 2005
wage and benefit data,?® showed a 2:1 benefit:cost ratio
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for purchases made through New York’s Preferred Source
Program.

In economic development terms, the success or fail-
ure of public programs is best measured by the creation
of jobs. In New York’s Preferred Source Program, whose
mission is turning business opportunities into jobs for New
Yorkers with disabilities, strong growth in job creation has
resulted from the continuing addition of new products
and services to the “List of Preferred Source Offerings.”
In 2005 more than 6,200 New Yorkers with disabilities
were employed through NYSID contracts.

While jobs for people with disabilities in New York
have grown significantly in the past decade through the
Preferred Source Program, and the NYSID program has
become the largest employer of people with disabilities in
the state, much more remains to be done in significantly
reducing the unemployment/underemployment rates
among people with disabilities.

A sobering statistic: “According to the 2000 census,
of the approximately 31 million United States residents
between the ages of 21 and 64 who have disabilities, 21
million are unemployed.”?!

The Human Side

In terms of achieving self-esteem, independence, and
a better quality of life for people with disabilities, the true
value of New York’s socioeconomic policy that resulted
in the state’s Preferred Source Program is immeasurable.

Over the past three decades, many thousands of
New Yorkers have found employment and self-worth
through this innovative approach to a social issue that is
also yielding a significant economic benefit to the state’s
taxpayers.

In addition to creating jobs through state and local
government contracts performed by people with disabili-
ties, preferred source business development has afforded
thousands of people the same upward mobility opportu-
nities that are offered to non-disabled citizens. Preferred
source contracts carry with them training opportunities
to learn basic work habits and job skills, to advance by
learning new methods, to earn raises and promotions, to
enter into supervisory and management positions, and to
gain entry into the overall workforce.

Preferred Source Programs like New York’s are
perhaps best defined in the negative—they are not a set
of Dickensian-like workshops where people are forced
to labor at menial jobs for absurd wages, nor are they en-
titlements with public handouts in return for indolence,
nor do they exist only through state budgets containing
multimillion dollar appropriations of public funds for yet
another government program.

New York’s Preferred Source Program, as well as
other state and national programs, does exist to help
people that need help, but they are unique in that they are
also fulfilling the ordinary purchasing needs of govern-
ment. Most importantly, the people with disabilities who
are employed on these contracts are truly earning their
own way, and saving public dollars in the process.

One Person’s Success

Kathleen “Kasey” Knott
of Wellsville, New York was
born on August 4, 1978, two
months premature with char-
acteristics of Treacher-Collins
syndrome, a genetic condition
that occurs in approximately 1
in 10,000 births. It has several
characteristic features, includ-
ing underdeveloped cheek and
jawbones, misshapen ears and
down slanting eyes. Kasey’s
nasal passages were blocked
off due to bone formation,
requiring multiple surgeries to open the airway through
her nose. She has a 40% hearing loss in one ear and is
diagnosed with moderate mental retardation.

Kathleen “Kasey” Knott

When Kasey began work, her disabilities led to exces-
sive shyness, which initially contributed to deficits in
co-worker relations, supervisory relationships and task
initiation. She was 22 years old, living with her parents,
and feeling very frustrated. She was at a critical cross-
roads in her life—at a typical age of independence, Kasey
felt very dependent.

Gradually overcoming her shyness and interacting
with her peers and supervisors, Kasey’s sweet person-
ality and engaging smile made her a favorite with all.
As her self-confidence blossomed, Kasey’s productivity
increased along with her stamina.

Following the 9/11 tragedy, Kasey participated in an
unprecedented effort to provide forensic kits under a
NYSID contract to identify the remains of the World
Trade Center victims, volunteering to work the weekend
and overtime to help complete the project.

Her metamorphosis from a timid wallflower to a con-
fident young woman was truly amazing. The NYSID con-
tracts provided Kasey with an invaluable sense of dignity
and self-respect. She is truly a different person—mno longer
a burden, but a contributor. She has a job, her own apart-
ment, many friends, but most important, hope. Kasey
has broken the stigma of dependency and now dares to
dream of home ownership, relationships and a career.?
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Conclusion

As John Donne, the poet and Dean of St. Paul’s
Cathedral, wrote in the seventeenth century, “No man is
an island, entire of itself. . . . Any man’s death diminishes
me, because I am involved in mankind.”??

People with disabilities are only today beginning to
live more fulfilling and integrated lives within our com-
munities, and well-designed and well-carried-out public
policies like New York’s Preferred Source Program are
advancing this goal even more.

“People with disabilities are only today
beginning to live more fulfilling and
integrated lives within our communities,
and well-designed and well-carried-out
public policies like New York’s Preferred
Source Program are advancing this goal
even more.”

As people are “part of the main,”?* no public policy

initiative or program can work in a vacuum, and well-
intentioned undertakings often miss their marks in the
implementation process, either through inattention or
hyperactive, limiting rulemaking. New York’s Preferred
Source Program, as well as other state use programs and
the Federal JWOD Program, are not operating in a vac-
uum, but must—and should—exist and prosper in New
York’s and other political environments, amidst strongly
competing interests ranging from programs designed to
help other underprivileged groups, to organized labor,
small and large businesses, disability advocacy groups,
and other constituencies impacted by the Preferred
Source Program.

In this always active environment, the Preferred
Source Program cannot escape by merely proclaiming its
good works, but must enter the fray and succeed through
innovative cooperation, education, and partnering with
all affected parties.

In its purest sense, socioeconomic and other public
policy development is really experimentation. Although I
am convinced that this particular decades-old experiment
is a resounding success, the work continues until we can
find a true eureka for people with disabilities.
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Debriefs: A Window Into State Agency Procurements

By Donna Snyder

Competition, transparency,
and integrity are the corner-
stones of any successful gov-
ernment procurement system.
These fundamental norms
ensure that taxpayer funds
are spent in the most effec-
tive, efficient, and productive
manner. One method to ensure
transparency and integrity is
through a formal debrief for
unsuccessful offerers. Debrief-
ings serve several important
purposes: they provide unsuc-
cessful offerers with important feedback; they assist the
offerer with improving future submissions/proposals;
they provide open and frank discussions of the evaluation
of the offerer’s proposal; and they eliminate the need for
exploratory protests.

When a government entity debriefs an unsuccessful
offerer, it ensures not only transparency, but also ac-
countability. As New York State evolves its procurement
system, it should consider adopting formal debriefs as
part of its procurement process. Under this system, each
state agency! would be required to debrief unsuccess-
ful offerers, when and if an unsuccessful offerer requests
a debriefing within a specific time frame. The current
federal procurement system serves as an excellent model
upon which to build such a system.

Recent Studies Show a Need

In February of this year, the Government Law Center
of Albany Law School for the New York State Office of
General Services conducted a series of statewide focus
groups.? The primary purpose of the focus groups was to
identify areas of improvement within the Procurement
Stewardship Act, as it faced its June 2006 sunset. One of
the focus groups studied the issue of debriefings and dis-
pute resolution. The group unanimously agreed that de-
briefings were an invaluable tool for both the government
and the vendors.? From the vendor perspective, debrief-
ings are an excellent way to learn about the procurement
process and to learn how to improve their chances for
success in future competitions. The government benefits
from debriefings as it cuts down on exploratory protests
and ensures vendors that the process is working properly.

The group found, however, that when debriefings
were conducted, there was no standard format being
followed.* This complicates a vendor’s ability to improve
proposals in the future, or to even understand the rea-
sons behind the procurement decision. Clearly, the best

manner in which to resolve these issues, and still meet the
vendor’s needs, is for New York State to adopt unified
formal debriefing standards across all agencies.

The Current System

The New York State Procurement Council Procure-
ment Guidelines, dated March 2001, require procuring
agencies to notify offerers as to whether they are success-
ful or unsuccessful.’> According to the guidelines, upon
request by a vendor, “an unsuccessful offerer should
be provided a debriefing as soon as possible after selec-
tion of the successful offerer, as to why its proposal was
unsuccessful.”® The guidelines lack any direction as to
the format and content of such a debriefing. The content
is essentially left to the discretion of the agency. Unfor-
tunately, each agency may not understand the benefits
and pitfalls of timing, content and restriction. These
considerations, however, have evolved and been refined
into the now-existing debriefing rules used by the federal
government.”

Timing

The first major consideration in establishing uniform
debriefing standards is timing. State agencies, like federal
agencies under the federal procurement system, should
be required to hold the debriefing within a set amount
of time after the announcement of the award—gener-
ally a few days. This deadline ensures agencies provide
the freshest information and gives vendors the benefit of
predictability. Additionally, timelines governing when an
offerer can ask and expect to receive a debriefing allow
both the vendor and agency to act accordingly.®

Under the federal procurement system, the contract-
ing agency must notify offerers promptly when their pro-
posals are eliminated from the competition.® This notice
states the basis for the determination and reminds them
that a proposal revision will not be considered. Within
three days after the date of contract award, the federal
agency must provide written notification of non-selection
to each offerer whose proposal was within consideration
or made it through the first cut.!? This notification in-
cludes the number of proposals received,!and the name
and address of each offerer receiving an award.!> New
York State would benefit greatly from adopting similar
standards. During the focus groups mentioned earlier,
vendors disagreed as to the length of time vendors should
have, post award, to request a debrief. Some felt that ven-
dors should have as many as 30 days after award within
which to request a debrief.!® This length of time, however,
should be discouraged.
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A vendor should know, within a relatively short peri-
od of time, whether it desires a debriefing. As such, there
is no need to delay the process and cause the success-
ful offerer to delay performance or begin performance
with the prospect of a debrief and potential protest still
hanging out there. Consequently, New York State should
adopt timing rules similar to the federal government.
Offerers who want to request a postaward debriefing
should be required to do so within three days after the
agency has notified the offerer of its selection decision
and contract award. The debriefings should occur within
five days after receipt of the written request.!*

“It would be most advantageous to
both state agencies and the vendor
community if the timing, content
and rules regarding debriefings were
standardized.”

It should also be noted that, under the federal sys-
tem, a protestor cannot file a protest prior to the debrief-
ing date.!® This rule ensures that protestors have all avail-
able information prior to filing a protest. It likely cuts
down the number of protests as well, as many protestor
concerns are resolved upon receiving the debriefing. The
federal system also requires that protests be filed no later
than ten days following the debriefing. Any unresolved
issues existing after the debriefing can be addressed at
this time.

Format—What Should a Debriefing Cover?

Currently, debriefing format, content and process
are inconsistent among and between agencies. Establish-
ing a standard format statewide would not only ensure
consistency, but also predictability. Vendors would know
exactly what type of information to expect, as well as the
limitations on what information will be revealed.

New York State should consider using the current
federal guidelines as a model. While the federal system
allows debriefings to be oral, in writing, or by another
means acceptable to the unsuccessful offerers,'© it is best
to have these meetings face to face with the agency of-
ficer or the head of contract team leading the debriefing.
Agency counsel and all members of the agency evalua-
tion team should also attend. It is good practice to hold
the debriefing at the unsuccessful offerer’s office loca-
tion or at the agency in a conference room setting. The
debriefing should take the form of a Power Point presen-
tation, and it should include information showing how
the offerer was evaluated and rated against evaluation
factors.!” Both preaward and postaward debriefs shall
not include a point-by-point comparison of the debriefed
offerer’s proposal with proposals of other offerers. In-

stead, it should focus on the weaknesses and strengths of
that unsuccessful offerer’s proposal.

The debriefing should begin by setting out the
ground rules. This can be accomplished by creating a
slide that explains exactly what information the agency
can and cannot provide. For example, an agency should
provide an overview of the strengths, weaknesses, and
deficiencies in the proposal and reasonable responses to
relevant questions. Also, it should be explained up front
the limitations on the types of information that may be
provided to the unsuccessful offerer. For example, they
should be informed that this is not a point-by-point
comparison with the successful offerer, nor will it re-
veal another offerer’s competition sensitive proprietary
information.

The Power Point presentation should also include
the agency’s evaluation of any significant deficiencies in
the offerer’s proposal.!® This illuminates areas in which
an offerer can improve in the future. The debrief should
also include the overall ranking of the offerer during the
evaluation process;!” the overall evaluated cost or price
(including unit prices) and technical rating, if applicable,
of the successful offerer; any responsibility determination
on the debriefed offerer;*® and a summary of rationale for
award.?!

During the questions-and-answers portion of the
debriefing, the evaluation team should have reasonable
responses to relevant questions about whether evaluation
procedures contained in the solicitation, applicable regu-
lations, and other applicable authorities, were followed.?
The debriefing should end with the agency stating that
“the debriefing is considered closed.” This statement en-
sures all parties understand there are no lingering issues;
this also starts the protest clock as earlier discussed.

Debriefings must not include a point-by-point com-
parison of the debriefed offerer’s proposal with any other
offerer’s proposal.? Prohibited discussions include any
information exempt under New York State’s Freedom of
Information Law, Article 6 of the Public Officers Law, or
exempt from release under the Freedom of Information
Act, 5 U.S.C. § 552, as applicable. This includes but is not
limited to trade secrets; privileged or confidential manu-
facturing processes and techniques; or financial informa-
tion that is privileged or confidential.

Conclusion

Debriefings truly do offer an important window into
the procurement system. This window ultimately leads
to better proposals, confidence in the system, and illu-
minates true flaws that may have occurred during the
procurement process. For these reasons, New York State
should consider adopting standard debriefing rules, and
they should be based on the proven methods used by
the federal government. It would be most advantageous
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to both state agencies and the vendor community if the
timing, content and rules regarding debriefings were
standardized.
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Federal and New York Contracting Preferences for Small,
Minority and Women-Owned Businesses

By Patrick E. Tolan, Jr.

Overview

The United States Gov-
ernment affords numerous
contracting initiatives to favor
small and disadvantaged small
businesses—and for good rea-
son, as small businesses have
been the “principal driving
force behind America’s tremen-
dous economic growth and job
creation.”! Earlier this year,
President Bush proclaimed,
“Our economy has created
almost 5 million jobs since Au-
gust 2003 [and] [s]mall businesses create most new jobs
in our country.”? For thirty years, New York has similarly
recognized that “the future welfare of the state depends
on the continued development of small-business.”3

In addition to supporting small businesses in general,
both New York and the federal government have affir-
mative action programs in place specifically designed to
promote government contracting with women-owned
and minority-owned small businesses. The State of New
York allows several preference buying programs.?

“Although choosing which social
programs to advance and how to do
so are matters for sovereign decision
making, appreciating the vulnerabilities
and opportunities afforded to small
businesses contracting with the
government should be beneficial to
anyone practicing in this area.”

In 1995, the United States Supreme Court decision in
Adarand Constructors, Inc. v. Pena® (Adarand), subjecting
affirmative action programs to strict scrutiny, sent shock
waves through both the government and the minority
business communities, “since virtually every significant
government procurement contract is subject to some form
of affirmative action that is based upon racial classifica-
tions.”® However, despite victories for Adarand Construc-
tors at the Supreme Court,” and on remand at the district
court,? little changed in the federal government’s prefer-
ence programs.’

President Clinton’s policy to “mend not end” affir-
mative action brought about only minor changes to the
contracting landscape.!? In many ways, New York’s affir-
mative action programs are similar to their federal coun-
terparts. Although the post-Adarand regulatory regime
has been upheld on its face, to survive equal protection
challenges (under the 5th and 14th Amendments), such
laws must also be narrowly tailored or risk being found
unconstitutional as applied.!!

Earlier this year, the New York State legislature
modified Executive Law § 314 (effective October 2006) to
allow applicants for minority and women-owned busi-
ness eligibility to rely on federal certifications to meet
state requirements.!? Those implementing and affected by
this complimentary certification process should benefit
by appreciating the similarities and differences between
the federal scheme and New York State affirmative action
programs.

This article begins with a short history of federal
contracting with small businesses.!3 It then examines the
current federal preference programs and compares New
York contracting preferences with the federal programs.
Although choosing which social programs to advance and
how to do so are matters for sovereign decision making,
appreciating the vulnerabilities and opportunities afford-
ed to small businesses contracting with the government
should be beneficial to anyone practicing in this area.

History of Federal Small Businesses Preferences

When the United States entered World War II, Con-
gress perceived a need “to mobilize the productive facili-
ties of small business in the interest of successful pros-
ecution of the war, and for other purposes.”!* Congress
created the Smaller War Plants Corporation (SWPC) to
foster federal contracts with small businesses.!> However,
only 260 contracts were actually let by the SWPC to small
businesses. !¢

Congress created a similar agency, the Small Defense
Plants Administration (SDPA) during the Korean War to
foster mobilization of small plants to contribute to Ameri-
ca’s productive strength.!” After the SDPA also made little
use of its authority, Congress created the Small Business
Administration (SBA) pursuant to the Small Business Act
of 1953.18 Congress created the SBA to stimulate and en-
courage “small business enterprises in peacetime as well
as in any future war or mobilization period.”"
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Evolution of the 8(a) Preference Program

The Small Business Act of 1958% created the statutory
authority for the government to afford preferential treat-
ment in the award of government contracts to small busi-
nesses.?! Section 8(a) of the 1958 Act specifically allowed
the SBA to contract with other government agencies and
to subcontract “to small business concerns or others for
the manufacture, supply, or assembly of such articles,
equipment, supplies, or materials.”?? The legislation was
designed to promote all small businesses, not only minor-
ity or “disadvantaged” businesses.

The SBA’s focus on placing contracts with minority-
owned businesses did not evolve until the late 1960s and
early 1970s,2® when earlier efforts under their 8(a) author-
ity failed to convince contractors to relocate plants in or
near inner-city ghettos and to provide jobs for the un-
employed.?* From 1969 to 1971, by direction of President
Nixon, the SBA shifted its 8(a) efforts to assisting small
minority concerns.?

The transformation to the modern 8(a) program—
promoting small disadvantaged or minority business-
es—was codified in the 1978 Amendments to the Small
Business Act (1978 Amendments), which required that
all 8(a) set-aside opportunities be subcontracted by the
SBA to “socially and economically disadvantaged small
business concerns.”?® The 1978 Amendments established
requirements for agencies to set procurement goals for
small businesses and small and disadvantaged busi-
nesses (SDB) and to report their progress in meeting these
goals.?” The SBA was charged with determining which
businesses would qualify as “socially and economically
disadvantaged.”?®

Although SBA regulations have evolved over time,
the SBA has generally defined social disadvantage as
“those who have been subjected to racial or ethnic preju-
dice or cultural bias because of their identities as mem-
bers of groups without regard to their individual quali-
ties.”?’ Members of designated minority groups were
presumed to be socially disadvantaged.3

Those who were not members of the named groups
had to “establish . . . social disadvantage on the basis of
clear and convincing evidence.”?! They were required
to prove “chronic and substantial” disadvantage and
personal suffering due to “color, ethnic origin, gender,
physical handicap, long-term residence in an environ-
ment isolated from the mainstream of American society,
or other similar cause.”?? Additionally, these individuals
had to prove that their social disadvantage “negatively
impacted . . . entry into and/or advancement in the busi-
ness world.”??

In 1994, the Small Business Act was amended to add
a government-wide goal for participation by small busi-
ness concerns owned and controlled by women “at not
less than 5 percent of the total value of all prime contract

and subcontract awards for each fiscal year.”3* At the
same time, the 8(d) program, discussed next, was similar-
ly expanded to include women-owned businesses within
the scope of preferred subcontractors.®

Evolution of the 8(d) Subcontracting Preference
Program

The 1978 Amendments also created an “8(d)” pref-
erence program for minority subcontractors. All large
government contracts were required to include incentives
for contractors to employ “socially and economically dis-
advantaged” subcontractors. The SBA definition of social
disadvantage for purposes of the 8(d) program contained
the same presumptions as those applicable to the 8(a) pro-
gram.3¢ The definition of economic disadvantage was also
tied to this race-based presumption.

The Adarand case took issue with Department of
Transportation subcontracting incentives; the challenged
provisions were based on identical race-based presump-
tions of both social and economic disadvantage used in
the SBA’s 8(d) program.” On remand, the District Court
concluded that these presumptions were unconstitution-
al.3® Notably, it found that the presumptions were both
over- and under-inclusive, so they were not sufficiently
“narrowly tailored” to satisfy strict scrutiny.?® Note that
New York was following the same federal laws, because
these projects qualified as federal assistance projects for
transportation infrastructure.*’

Current Federal Small Businesses Preferences

Justice O’Connor, writing for the majority in Adarand,
left the door open for affirmative action programs to sur-
vive strict scrutiny.

Finally, we wish to dispel the notion that
strict scrutiny is “strict in theory, but fatal
in fact” (citation omitted). The unhappy
persistence of both the practice and the
lingering effects of racial discrimination
against minority groups in this country is
an unfortunate reality, and government is
not disqualified from acting in response
to it.*!

Justice O’Connor also provided some (albeit limited)
guidance for making these decisions: “When race-based
action is necessary to further a compelling interest, such
action is within constitutional constraints if it satisfies the
‘narrow tailoring’ test this Court has set out in previous
cases.”#? She further suggested that in deciding whether
the programs are narrowly tailored, the lower courts
should consider whether “race-neutral” means could
instead be used to increase minority business participa-
tion, and whether an affirmative action program “will not
last longer than the discriminatory effects it is designed
to eliminate.”*? These same considerations apply today
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in evaluating whether programs employed in a particular
state are narrowly tailored.

The Current 8(a) Preference Program

Congress has required that (other than for micro-
purchases)* all federal acquisitions below $100,000 be
set aside for small businesses.*® Race-based preferences
are incorporated explicitly in parts of the Small Business
Act (as amended).*® As noted by DOJ: “These statutes
permit federal agencies to allow competitive advantages,
including price and evaluation credits, in awards involv-
ing small businesses owned and controlled by socially
and economically disadvantaged persons.”# However,
even if the statutes themselves are deemed to be constitu-
tional, the method of implementation must be narrowly
tailored or the regulations are unconstitutional.*

The current federal regulatory scheme allows race-
based presumptions to continue, but the regulations
lower the evidentiary standard for those not presumed
to be socially disadvantaged to a preponderance of the
evidence.?’ Regulatory changes to the 8(a) program were
estimated to result in a fifty percent increase in partici-
pants—from about 6,000, to about 9,000.° The new stan-
dards improve opportunities for persons with disabilities
and firms located in poorer geographic areas to qualify
more easily.”!

The new rules renamed the program the “8(a)
Business Development” program to avoid the appear-
ance that it was only available to minority businesses.”
In addition to the change in the standard of proof for
social and economic disadvantage, the regulations were
amended to clarify that the race-based presumption of
disadvantage is rebuttable.”

Reducing the burden on those not presumed to be
socially and economically disadvantaged is designed
to make inclusion in the preferred group easier, thereby
reducing under-inclusion. In turn, rebutting a race-based
presumption should help prevent over-inclusion by elim-
inating those presumed to be, but who actually are not,
disadvantaged. “The presumption . .. may be overcome
with credible evidence to the contrary.”>*

Finally, “economic disadvantage” was clarified to
highlight that the focus of the inquiry is on the financial
condition of the individual, as opposed to the business.>

The 8(d) Subcontracting Preference Program

The Section 8(d) program requires that for all pro-
curements over $500,000 ($1,000,000 for construction of
public facilities), prime contractors must develop and
submit subcontracting plans detailing how they will
meet percentage goals for the utilization of small busi-
nesses, small businesses owned and controlled by “so-

cially and economically disadvantaged individuals,” and
small businesses “owned and controlled by women.”>®

The statute allows prime contractors to rely on writ-
ten representations by their subcontractors regarding
their status as a small business, a small business owned
and controlled by women, or a small business owned and
controlled by socially and economically disadvantaged
individuals.”” It then requires that “[t]he contractor shall
presume that socially and economically disadvantaged in-
dividuals include Black Americans, Hispanic Americans,
Native Americans, Asian Pacific Americans, and other mi-
norities, or any individual found to be disadvantaged by
the Administration pursuant to section 8(a) of the Small
Business Act.”>® The 8(d) presumption, therefore, extends
to both social and economic disadvantage (in contrast to
the 8(a) program, which requires an individualized show-
ing of economic disadvantage).”® In this author’s opinion,
the 8(d) program is therefore more vulnerable to constitu-
tional challenge.

The Federal Acquisition Regulations (FAR) require
that prior success in attaining affirmative subcontracting
goals be evaluated any time past performance is required
to be considered as an evaluation factor.’ Agency officials
have discretion when evaluating competing proposals to
attach greater weight to bidders with firm commitments
to use small disadvantaged business (SDB) subcontrac-
tors, as opposed to bidders merely stating explicit goals to
use such subcontractors.®! Beyond the evaluation prefer-
ence, however, the FAR allows monetary incentives to
prime contractors based upon their actual achievement of
SDB contracting goals.®?

Small Business Program Size Limitations

It goes without saying that to qualify as a “small”
business, there must be certain size limitations. The
Small Business Act grants SBA the power to establish size
standards and other criteria for qualification as a small
business.®® The Act also requires that all offices of fed-
eral government having procurement powers accept as
conclusive the SBA’s determination.® Because industries
vary considerably, the SBA historically made the determi-
nation of what businesses were “small” by considering
numbers of employees or average annual receipts based
upon the Standard Industrial Code (SIC) classification as-
signed to the industry.%®

In 2000, the North American Industry Classification
System (NAICS) replaced the Standard Industrial Classi-
fication System as the industry standard used by the SBA
to determine whether businesses qualified for eligibility
in the small business programs.®® The contracting officer
for the procuring agency selects the “NAICS code which
best describes the principal purpose of the product or
service being acquired.”®’
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New York Small Businesses Preferences

There are two affirmative action schemes simultane-
ously at work affecting small businesses in New York:
(1) the federal scheme, covering all work for the federal
contracts in the State of New York (and all work where
federal provisions flow down to the state, such as the
transportation scheme discussed next); and (2) the New
York scheme under Article 15A of the Executive Law,
governing all other contracting actions within the state.
Recent legislative changes, whereby the state recognizes
federal certifications, should ease the burden on contrac-
tors who work on both state and federal projects.

Transportation Contractor Preferences®®

The federal requirements discussed above relate
directly to all New York Department of Transportation
(NYDOT) contractors working on federal projects or state
projects paid for with federal highway funds.®® Federal
law mandates that these affirmative action programs
flow down to the implementing states.”® In addition to
the federal affirmative action goals and criteria, New
York also has substantial support programs in place to
help such small or “Minority or Women-owned Business
Enterprises” (MWBEs).”!

For example, the Transportation Capital Assistance
and Guaranteed Loan Program provides financial assis-
tance to small MWBEs “engaged in government spon-
sored, transportation related construction projects.””?> The
types of assistance available for qualified MWBEs include
technical and business assistance, as well as government
contract loans, franchise loans, business development
loans, and loan guarantees (for all these categories).”
Typical amounts of loans related to government contract
work range from $20,000 to $500,000.74

To date, the New York scheme has passed judicial
muster. In Jana-Rock Construction, Inc. v. New York State
Department of Economic Development,” a case decided
earlier this year, the U.S. Court of Appeals for the Second
Circuit considered a challenge to the NYDOT contract-
ing program by a Hispanic contractor of Spanish heritage
who had been excluded from the race-based MWBE
preferences. Although the challenged state preferences in-
cluded some Hispanics,”® they were more circumscribed
than the federal rules because they excluded persons of
Spanish or Portuguese descent.”” In this respect, the state
provisions were more narrowly tailored than their federal
counterparts. Jana-Rock alleged that the state preferences
were impermissibly under-inclusive in redressing historic
discrimination.”®

The Court initially analyzed the case under the strict
scrutiny standard”” and noted “there can be no question
that New York risks having its [minority business enter-
prise] program struck down if it expands it further than
necessary to remedy past discrimination in New York.”80
This finding is not remarkable.8! What was more interest-

ing was the Court’s shifting of the burden to Jana-Rock to
show entitlement to preferential treatment.®? The Court
noted that “the narrow-tailoring requirement allows New
York to identify which groups it is prepared to prove

are in need of affirmative action without demonstrating
conclusively that no other groups merit inclusion.”% In
other words, affirmative measures were allowed to be
under-inclusive.

In effect, the state is free to tailor its programs to those
most in need. State affirmative action programs are
necessarily allowed to be more restrictive than the federal
programs, because the federal programs only create a
template for historic nationwide disparity; those same
disparities will not exist in every state. Thus, in order for
its program to be narrowly tailored, the state must exam-
ine which groups have been chronically disadvantaged.®®

The Jana-Rock case is also interesting because it
highlights a situation where there are material differences
in federal and state certification requirements. For over a
decade, NYDOT had repeatedly certified Jana-Rock as a
disadvantaged business for federal programs.® However,
Jana-Rock failed to qualify for state MWBE certification
because of different state preferences.?” The Court noted,
“there is no concurrent certification between the State and
Federal program nor is there reciprocity of certification.”38
It will be interesting to see how the state integrates its
new authority to recognize federal certifications® while
preserving state minority preferences that are more re-
strictive under Article 15A.%

Article 15A Preferences

Article 15A of the New York Executive Law identifies
minority or women-owned business enterprises as those
at least fifty-one percent owned and controlled by women
or minority members.”! Section 310(8)(b) identifies quali-
fying minorities. New York relies upon certifications as
the entry ticket for special MWBE preference programs.”?

The New York Division of Minority and Women’s
Business Development promotes employment and busi-
ness opportunities on state contracts for MWBEs, and
state agencies are charged with establishing and enforc-
ing employment and business participation goals.”> New
York State contracting advantages could be considerable
given the over $8.5 billion awarded annually in state
contracts.” The state recently created the position of state-
wide advocate to promote MWBEs.”

The New York State legislature recently called for
a study to evaluate any disparity in participation of
MWSBE:s in state contracts.”® Specifically, the focus of the
study is to determine what changes, if any, to make to
policies affecting MWBESs, based upon a comparison of
the number of qualified MWBEs “ready, willing, and able
to perform” state contracts and those actually engaged to
perform the contracts.”” The study is mandated to include
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an analysis of court decisions “regarding use of quotas
and set-asides as a means of securing and ensuring par-
ticipation by minorities and women.”?

Ultimately, the results of this study should validate
the need for continued use of affirmative action pro-
grams in the State of New York, based upon findings that
disparities continue to exist (verifying present policies
has not eliminated the compelling need for a competi-
tive edge). The study could play an important role in
“demonstrating affirmative action program[s] ‘will not
last longer than the discriminatory effects [they are] de-
signed to eliminate.””%” Where quotas and set-asides have
eliminated disparities, on the other hand, the case will be
made for altering affirmative action policies, since such
measures would no longer be constitutionally required.

“By carefully crafting lawful support for
women-owned and minority-owned
businesses, New York can likewise
continue to cultivate and grow the
American dream for its small, minority-
owned, and women-owned businesses.”

Potential Disconnects Between Federal and New
York Certifications

In crafting rules to implement the new legislation,
New York must be careful of potential disconnects
between the State of New York and federal law. As
discussed above and in Jana-Rock Construction, pre-
sumptive status under federal law to qualify for social
and economic disadvantage may differ from New York
standards. Size standards may also differ. New York has
a bright-line rule setting a limit of 100 persons as the
maximum size of a “small” business.!? The correspond-
ing federal size standards fluctuate by industry based on
the NAIC codes (for example, as high as 500 employees
for manufacturing). Therefore, the State of New York will
need to evaluate whether the tighter restrictions are satis-
fied by companies already certified in the federal system.

Conclusion

Abroader understanding of the federal contracting
preference programs and their potential pitfalls should
help New York implement better rules for acceptance of
federal certifications as part of its state MWBE programs.
By avoiding problem areas and applying the new regu-
lations in a manner that is narrowly tailored, New York
officials are best postured to overcome constitutional
challenges to their actions. The new statewide MWBE
advocate and the disparity study should provide future
dividends along these lines.

In proclaiming Small Business Week, 2006, President
Bush remarked, “We applaud the men and women who
own and operate small businesses and spur economic
growth. Through their entrepreneurial spirit and commit-
ment to excellence, they help ensure that America remains
a place where dreams are realized.”!"!

Helping small businesses grow and expand keeps
the economy moving forward and creates more jobs.!?
By carefully crafting lawful support for women-owned
and minority-owned businesses, New York can likewise
continue to cultivate and grow the American dream for its
small, minority-owned, and women-owned businesses.
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Assessment of a Responsible Contractor by

New York State

By Noreen VanDoren

New York State procure-
ment law requires that “prior to
making an award of a con-
tract each state agency shall
make a determination of the
responsibility of the proposed
contractor.”! There is also a
continuing obligation under
the procurement rules for
contracting agencies to assess a

contractor’s ongoing position l

of responsibility; and to ensure
that the continued contractual
relationship withstands public
scrutiny and is conducted in a manner consistent with

the best interests of the state.? This review is generally
referred to as “Vendor Responsibility” and is applicable
to the state centralized contracts issued through the Office
of General Services® as well as the individual state agency
contracts for products and services required to support
their programs.*

State procurement law requires that commodity con-
tracts be awarded on the basis of lowest price to a respon-
sive and responsible offerer, while contracts for services
are awarded on the basis of best value from a responsive
and responsible offerer.? Technology, by law, is defined as
a service. Similar provisions relative to Vendor Responsi-
bility are applicable to public building construction® and
to local governmental entities.” This article focuses mainly
on the responsibility determinations of contractors seek-
ing procurement contracts under Article 11 of the State
Finance Law, with limited references to the construction
contracting arena.

Prior to January 1, 2005, state agencies followed
the procurement guidelines set forth by the New York
State Procurement Council® (“Procurement Council”) in
making their responsibility assessments. The Procure-
ment Council is charged by law to, among other things,
establish and maintain guidelines for single-agency
contracts as well as for all state procurements in general.’
The guidelines were first adopted by the Procurement
Council on December 10, 1996, and have been updated
over time as necessary. Section II of the guidelines focuses
on responsibility determinations and advises agencies to
administer a process in which the offerers are required to
provide assurances that they conform to responsibility
requirements. The guidelines specifically identify certain
responsibility criteria for review, such as the offerer’s
qualifications, financial stability and integrity, and del-

egate to the contracting agencies the method to determine
responsibility, as well as to identify any additional areas
that should be investigated as relevant to the particular
type of contract at hand. The guidelines state: “Responsi-
bility differs from responsive in that it generally applies to
the offerer and the constructs are established in case law.
Responsive applies to the extent to which the offerer has
complied with the specifications or requirements of the
solicitation document.”1°

“State procurement law requires that
commodity contracts be awarded on the
basis of lowest price to a responsive and
responsible offerer, while contracts for
services are awarded on the basis of best
value from a responsive and responsible
offerer.”

These general guidelines as well as Executive Order
4.170.1 dated June 23, 1993 and filed June 25, 1993 en-
titled “Establishing Uniform Guidelines for Determining
Responsibility of Bidders,”!! were relied upon by state
procurement officials from December 1996 until Novem-
ber 1, 2004, when the New York State Office of the State
Comptroller (OSC), acting independently of state contract-
ing agency representatives or the Procurement Council,
issued Bulletin G-221, “Vendor Responsibility: Standards,
Procedures, and Documentation Requirements”!? with
an effective date of January 1, 2005 (Bulletin G-221). OSC
relied upon State Finance Law § 112, subdivision 2, para-
graph (a), which provides, in relevant part

[b]efore any contract made for or by any
state agency, department, board, officer,
commission, or institution, shall be exe-
cuted or become effective, whenever such
contract exceeds fifty thousand dollars

in amount . . ., it shall first be approved
by the comptroller and filed in his or her
office[,]*3

as the legal basis for requiring state agencies to comply
with Bulletin G-221 as directed. OSC acknowledged in the
Bulletin that responsibility determinations must be made
on a case-by-case basis, keeping in mind that “[t]he courts
in examining contractor ‘responsibility” have indicated
that ‘responsibility” is an elastic word, encompassing
factors including financial ability to complete the con-
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tract, accountability, reliability, skill, sufficiency of capital
resources, judgment, integrity and ‘moral worth.””14

While Bulletin G-221 does not change the law which
requires the state agencies to make the vendor responsi-
bility determinations in the first instance, it does set forth
specific directions for the contracting agencies to follow
if an agency wants its contract approved by OSC. Bul-
letin G-221 requires state agencies to not only assess four
major categories of review, but also requires the agencies
to certify to OSC in detail what was researched, how the
research was performed, what information was disclosed
by the contractor, what information was discovered by
the agency on its own and what the agency relied upon
in making the ultimate determination of responsibility.
Since issuance of Bulletin G-221, OSC created a vendor
responsibility section (“VendRep unit”) within its Bureau
of Contracts, which reviews the responsibility determina-
tions of certain state agency contracts.'®

It is important for the contracting community to
know what a state agency and OSC are looking for in
support of a determination of responsibility. Bulletin
G-221 sets forth the information OSC first required in the
fall of 2004 to approve a contract. However, certain agen-
cies disagreed with some of those requirements such as
the agency certification language, questions in the OSC
questionnaire, the format of the Profile document, etc.,
and began working with OSC to make changes. In Oc-
tober of 2005, the Procurement Council issued the “New
York State Procurement Bulletin: Best Practices, Deter-
mining Vendor Responsibility” to provide additional
guidance to state agencies in making their responsibility
determinations. This Procurement Council Bulletin, post-
ed on the Office of General Services” website,¢ includes
not only extensive guidelines, but also a Standard Vendor
Responsibility Questionnaire for use with contracts
with a value equal to or in excess of $100,000; a limited
questionnaire for the lower-dollar-value contracts and a
Profile form to use when submitting the contract to OSC,
as well as a listing of evaluation criteria for agencies to
consider in making a responsibility assessment.

As stated in the Procurement Council Bulletin and
OSC Bulletin G-221, the four main areas of focus in as-
sessing a contractor’s responsibility are the contractor’s
financial capacity, legal authority, integrity and past
performance (FLIP criteria). In assessing whether the
contractor is financially capable of performing the
contract, an agency will consider the following: current
assets and liabilities; recent bankruptcies; commitments
to other contracts; the ability to pay outstanding debts;
and ability to provide the required amount of insurance
coverage. For some contracts, more detailed informa-
tion relative to the appropriate accounting and auditing
procedures is also investigated. Numerous courts have
upheld non-responsibility determinations based on lack

of financial capacity,'” as well as the filing of a bankruptcy
proceeding.!®

The second factor in the FLIP assessment is whether
the contractor is legally capable of performing the con-
tract. Factors considered are the filing with the Depart-
ment of State (DOS) for authority to do business in New
York State, a certificate of good standing from a foreign
state of incorporation, evidence of the appropriate licens-
ing from the State Education Department or DOS or a
debarment from contracting as issued by the State Labor
Department due to prevailing wage violation."”

The third factor, and the one that is the most sub-
jective, is the issue of whether the contractor possesses
the integrity to perform the contract. To assess business
integrity of either the company or its principals, agencies
consider criminal indictments, criminal convictions, civil
fines and injunctions imposed by governmental agencies,
anti-trust investigations, ethical violations, tax delinquen-
cies, debarment by the federal government and prior
determinations of integrity-related non-responsibility,
among others. Courts will uphold findings of non-respon-
sibility in commodities or service contracts due to prior
criminal conduct, indictments and moral turpitude such
as where a low bidder was acting as a “front” company,
i.e., same office, telephone, management, of a company
indicted for perjury and bid rigging, or when the low
bidder was indicted for bid rigging in another state.?’ The
submission of false or misleading statements on uniform
questionnaires as well as general hostility and lack of
cooperation have also been upheld as constituting non-
responsibility on the part of the bidder by various New
York City agencies.?!

The final factor to be assessed, and one that agencies
feel is most important and the greatest indicator of future
performance and responsibility, is the past performance
history of the contractor in providing services to gov-
ernmental entities, whether it be providing goods and
services to a small town or village in upstate New York or
providing technology services to the federal government.
Inquiry must be made as to unsatisfactory performance
issues, contract termination for cause, contract abandon-
ment, and overall performance on prior state contracts.
Courts have upheld non-responsibility determinations
based on failures in past performance by the contrac-
tor. While the majority of the cases decided have related
to decisions by local government entities,?? the courts
have also upheld state agency determinations of non-re-
sponsibility based on poor past performance.?® Agencies
must be certain to provide due process to the competing
vendor.

Throughout the responsibility evaluation process,
we must remain mindful of the fact that the extent of the
responsibility review has long been a risk-based ap-
proach, with a much greater level of detail required when

42 NYSBA Government, Law and Policy Journal | Fall 2006 | Vol. 8 | No. 2



assessing a contract valued, for example, in the tens of
millions of dollars per year than is required for a contract
with an annual value less than a million dollars. That

is not to say the issue of responsibility is less important
in a lesser value contract; it is not. However, the impact
of a later finding of non-responsibility or default by the
contractor on a low-dollar contract may be a much lower
risk for the state. In light of the continued reduction in
the state workforce, while maintaining and in some agen-
cies increasing the number and scope of state contracts,
the agencies must focus on the high-dollar, high-risk

and important health, safety and welfare contracts when
targeting agency resources to conduct vendor responsibil-
ity reviews. Of course, in all cases, no matter how low the
contract value, when adverse contractor information is
brought to the reviewing agency’s attention, the agency
will research the issue and seek additional information or
clarification from the contractor prior to making the final
responsibility determination.

Since January 1, 2005, all state contracts with an antic-
ipated value equal to or in excess of $100,000 and which
must be approved by OSC to be effective need a written
vendor responsibility questionnaire to accompany that
contract.?* The agency reviews the responses provided,
checks various resources to ensure the contractor pro-
vided accurate information, and once satisfied there is
no significant adverse information, makes a determina-
tion that the contractor is responsible for contract award.
Of course, the agency must also assess the contractor’s
responsiveness to the bid solicitation. After making the
contract award recommendation, the agency forwards
the contract to OSC for approval. OSC has ninety days
to approve the contract and can also extend that period
unilaterally up to fifteen days.?

Upon contract review, OSC may determine it has
have additional questions for the agency including but
not limited to the background research performed by the
agency, the agency’s failure to identify issues it reviewed,
or the agency’s determination of insignificant issues. OSC
will contact the agency with these concerns and require
the state agency to obtain additional clarifications from a
contractor and reassess that additional information. The
agency must state on its resubmitted profile to OSC that
the agency is aware of these additional issues and makes
a “responsible” determination in light of the assessment
of these additional factors. Failure to address the con-
cerns expressed by OSC most often results in a return
of the contract by OSC to the state agency, advising it is
returning the contract “unapproved,” pending further
responsibility review and resubmittal by the contracting
agency.

There are times when the state agency and OSC dis-
agree as to what factors should be assessed as part of the
responsibility determination. For example, Bulletin G-221
refers to an assessment of a contractor’s organizational

capacity as part of the responsibility determination, with
consideration given to factors such as the contractor’s
equipment, facilities, personnel, resources and expertise.
In October of 2005, this issue was brought before the Pro-
curement Council and it was determined that such factors
relate to the issue of responsiveness to the bid solicitation,
and not to the issue of responsibility. The issue of respon-
siveness relates to whether the contractor has what it
takes and is needed to meet the contract terms and condi-
tions, without interruption or delay. A determination that
the contractor does not have the equipment or personnel
or experience sought in the solicitation should not equate
to a finding of non-responsibility; rather the proper deter-
mination should be one of responsiveness. As such, the
Procurement Council voted to remove the organizational
capacity requirement from its procurement Bulletin on
Determining Vendor Responsibility.2®

OSC may also undertake its own review of the pro-
posed contractor’s responsibility. According to a press
release issued by OSC on March 8, 2006, it has, since
January 1, 2005, reviewed vendor responsibility determi-
nations for approximately 17,000 contracts submitted for
approval and conducted a more detailed review for 5,000
of those contracts.?”” Among those 17,000 contracts, OSC
mentions only four denied approvals after a finding of
responsibility had been issued by the contracting entity. Is
this second level of review by OSC’s VendRep Unit really
warranted in light of the increased expenditure of state
time and resources for that effort? Time alone will tell.

What we do know is that the responsibility review
process imposed on state agencies by OSC has led to a
much longer contract review process and is redundant for
state agencies, verifying the same information for repeat
contractors. Agencies may also require input from other
state agencies, and oftentimes the company’s legal coun-
sel needs to get involved to obtain up-to-date information
for the contractor from a control agency. This process
increases, for both the state and the contractors, the
cost and time of doing business. At a minimum, a state
agency will check the DOS website for the contractor’s
authority to do business in the state, for outstanding tax
liabilities and for current license status. The State Educa-
tion Department site will be checked for certain other
licenses. Both the state and federal Departments of Labor
are checked for debarments and the Federal Occupational
Safety & Health Act (OSHA) website is checked for prior
and current OSHA violations. In all cases a broad-based
Internet search is performed, often with key words such
as “breach,” “indictment,” “fraud,” “termination” and
“lien” included. The results of the Internet search are then
examined, oftentimes leading the reviewer to articles
which are repetitious and in some instances are simply
unsubstantiated allegations set forth in an old newspaper
article.
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Any issue which may be deemed significant to a
responsibility determination will then be explored fur-
ther, and if it took place within the last five years and the
contractor failed to disclose the information in response
to the written questionnaire, the contractor must explain
why and provide details about the issue upon request.
In most instances, the contractor advises that it did not
understand the nature of the question, or in companies
with a large number of divisions, business units or sub-
sidiaries, the person responding to the bid solicitation
confirms that he or she was unaware of the issue as it
related to a different branch or division or perhaps even
the parent company. Gathering and evaluating this infor-
mation takes time, and the long-standing principle that
state procurement contracts must deliver mission-critical
commodities and services in a timely manner is being
stretched to the breaking point, with little documented
measurable gain for the effort. The Procurement Services
Group at the Office of General Services is responsible for
managing almost 3,000 statewide contracts. As a result
of the vendor responsibility requirements imposed upon
them by OSC, this unit has had to add three additional
months to the lead time for renewing, rebidding or other-
wise establishing these critical contracts.

The number of contractors that have been found
non-responsible over the past two years is believed to
be significantly fewer than 1% of all contracts awarded
by the state on an annual basis. Therefore, we must once
again question whether the level of detail required by
OSC to make a determination of responsibility is really in
the state’s best interest.

OSC is proposing to implement a new centralized
database of information about the vendors in the fall
of 2006. OSC claims this will help make the contract-
ing process more efficient both for state agencies and
for businesses seeking state contracts. Vendors will be
able to complete one on-line questionnaire, regardless
of the number of bids they respond to or state agencies
they contract with. However, what cannot be lost dur-
ing the roll-out of this database is the fact that state law
still requires a state agency to make a new responsibility
assessment each and every time a contractor is in line
for a contract award. State agencies may not simply rely
upon another agency’s determination without perform-
ing its own investigation, as the contractor may have
taken steps to remove a rogue employee or to implement
business improvement processes to ensure the “prior bad
acts” will not be repeated.?® While it is anticipated the
database will save the contractor time, as it won’t have to
submit a questionnaire and supporting documentation to
numerous state agencies, the lengthy review process re-
quired of the state agencies remains the same until such
time that OSC can upload control agency information
into the database, reducing agencies’ redundant searches.

It is important to note that while some contractors
support the concept of a proposed statewide database,
many contractors have expressed concerns. They ques-
tion the confidentiality of such a system; particularly
they have questioned how Freedom of Information Law
(FOIL) requests will be handled and what information
will be made available to their competitors. Publicly
traded and large multi-divisional corporations and part-
nerships have questioned their own ability to provide
accurate and current information for their numerous divi-
sions, business units, subsidiaries and parent corporations
as requested by OSC. Additionally, the Sarbanes-Oxley
Law requirements impose significant accountability on
vendors such that if someone should have known about
a situation and does not, he or she is accountable, thereby
raising concerns about signing certifications to the best of
one’s knowledge, especially in organizations doing busi-
ness globally.

To meet licensing requirements, some companies
must meet the criteria of their regulating industry. An
additional concern relevant to the vendor responsibility
process centers on repeating or challenging the work of
the regulated industry. OSC has required state agencies
to conduct full responsibility assessments for companies
that are licensed and regulated by the Federal Aviation
Administration, the Public Service Commission and the
Department of State, among others. To perform such an
assessment of a regulated entity, the agency procurement
officials must spend time and effort becoming experts in
these regulated industries and question the regulated con-
tractor to determine if the reported violations are within
industry standards. The rhetorical question becomes, is it
really in the state’s best interests to be questioning the li-
censing and review powers granted to regulating entities?

Most large international manufacturing corpora-
tions will have, as part of their normal course of business,
OSHA violations, discrimination and labor law claims
brought by disgruntled employees, small tax liens or en-
vironmental violations. Requiring disclosure of each item
is a time-consuming process for the bidding corporations,
taking them away from focusing on their own mission’s
critical obligations. Many companies have expressed
concern with the implications of their innocent failure to
disclose in this database and agencies are experiencing
many “false positive” hits where it turns out the contrac-
tor satisfied a lien, corrected a violation or registered their
personnel as required; however the data has simply been
delayed in being entered into the enforcement agency’s
computer system. How such mistakes will be handled by
the VendRep unit remains an open question, but what we
do know is that it takes a great deal of time to investigate
and resolve these mistakes, with little gain to the agency
or the contractor.?’

The final key element of vendor responsibility is the
actual determination by a state agency. Agencies must
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apply the hallmarks of due process: notice and an oppor-
tunity to be heard. No formal process is mandated, but
it is good practice to retain documents upon which the
determination is made, as well as a narrative describing
the analysis used and conclusion reached. These writ-
ings will then become a part of the procurement record.
Courts give broad latitude to the governmental entity in
establishing the criteria to determine bidder responsibil-
ity, provided the criteria are rational and reliance on the
criteria is for the good of the taxpayers, the intended
beneficiaries of the law.*

“The vendor responsibility review
process imposed by OSC upon state
agencies is much more rigorous than
any other state that is a member of the
National Association of State Purchasing
Officials.”

Keep in mind that while a low bidder does not
acquire a property right in a contract,?! the stigma of
identifying a contractor as non-responsible due to lack
of integrity does imply a liberty interest when affecting a
contractor’s ability to carry on business. Although a for-
mal type of hearing is not required, the contractor should
be given notice of the agency’s concern over responsibil-
ity and the reasons for its concern. Due process is satis-
fied if the contractor is given an opportunity to rebut the
charges both in writing and at an informal hearing.*

Pre-bid disqualification also requires due process.
Due process requires that a bidder be given an opportu-
nity to address the issue of responsibility prior to a deter-
mination of disqualification. Disqualification without an
opportunity to be heard has been held to be arbitrary and
capricious. Before any bidder can be found non-responsi-
ble, the contractor must be notified in writing, specifying
the reasons for the finding of non-responsibility, and af-
forded the opportunity to appear at an informal hearing
and to present any information relevant as a rebuttal.®

What effect does the state’s vendor responsibility
review process have on the state resources and the cost
to contractors to continue doing business with the state?
Has the process changed the type of companies we are
able to contract with? Has this process increased or de-
creased competition among contractors? Do bidders with
prior responsibility issues withdraw from bidding com-
petitively? Must contractors challenge the responsibility
determinations in the courts? Is it right to make every
contractor prove they are responsible to each state agency
they contract with? Do contract costs increase or decrease
based on the increased level of review and response
required of the contractors to be awarded a contract?
Where competition is limited, and many of the compa-

nies are in the same questionable financial position, i.e.,
most airlines are in or have been in bankruptcy, is there
more risk to the state by entering into a contract with such
a company, under our terms and conditions rather than
purchasing on the open market?

While answers to these questions have been and con-
tinue to be debated, it is hoped that the future will better
reveal the practical issues of the state’s vendor responsi-
bility process. The vendor responsibility review process
imposed by OSC upon state agencies is much more rigor-
ous than any other state that is a member of the National
Association of State Purchasing Officials. No one disputes
that the awarding of state contracts and the expenditure
of state taxpayer dollars to responsible vendors is a good
policy. However, to date, we have seen no evidence to
support actual savings (in time, performance or dollars)
by the state which equal or outweigh the vast amount of
money and time the state agencies and business commu-
nity are expending to prove a contractor is responsible in
the first instance.

The question therefore remains: “Is the vendor
responsibility review process imposed by OSC the most
practical and economical alternative for an agency’s
determination of vendor responsibility?” Only the reader
can make the final assessment.
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New York State’s Contracting Process Strengthened by
Increasing Focus on Vendor Responsibility

By Joan M. Sullivan

Contracting in New York
State

One of the most funda-
mental operations of New
York State government is the
purchasing of goods and ser-
vices. From the construction of
roadways, to maintaining the
security of our public build-
ings and college campuses,
to enjoying the beauty of our
State parks, citizens rely on the
fiscal, program and policy staffs
of State agencies to meet their

* Conduct a completely independent examination
of transactions that have a financial impact on the
State;

® Determine whether the method used to select the
vendor complies with applicable statutory, regula-
tory, and policy requirements;

¢ Ensure that errors and unreasonable transactions
are corrected before a financial obligation is in-
curred or an expenditure is made;

Ensure that sufficient funds are committed to the
contract; and,

needs. Contracting for these goods and services in New vendor is responsible.
York is an open and public process, subject to scrutiny

by the Legislature, the media and the general public.
Our State has a critically important system of checks and
balances in place to ensure that the award of contracts is
proper, the processes are fair, and taxpayers receive the

best value possible.

cies award contracts only to responsible vendors.? Ad-
ditionally, the State Comptroller must be satisfied that
a proposed vendor is responsible before approving a

Through its oversight role, the Office of the State contract award under section 112 of the State Finance

Comptroller (OSC) is responsible for reviewing and

approving contracts and purchase orders
for goods and services valued in excess of
$50,000.! Last fiscal year alone, State agen-
cies entered into 42,000 new and amended
contracts valued at $48,418,404,087. Pay-
ments to vendors made by the State pur-
suant to these, and previously awarded,
contracts exceeded $77.8 billion for the same
fiscal year. (See inset for a listing of the many
types of contract transactions reviewed by OSC).

The requirement that the Comptroller
review and approve State agency contracts
is set forth in section 112 of the State Finance
Law, which states:

Before any contract made for or

by any state agency, department,
board, officer, commission or insti-
tution shall be executed or become
effective whenever such contract ex-
ceeds fifty thousand dollars, it shall
first be approved by the comptroller
and filed in his or her office.

The intent of New York’s contract re-
view and approval process is to:

Ensure that there are reasonable assurances that the

What Does Being a “Responsible” Vendor Mean?

New York State procurement laws require that agen-

Law. The courts, in examining vendor responsibility, have

The Office of the State Comptroller, as part of its contract review
and approval process, reviews a large and unique variety of transac-
tions from State agencies. Some procurement examples include:

e Commodities
e Construction

¢ Consulting, maintenance, printing and temporary personnel
services

e Licensed professional services such as medical, architectural,
engineering, nursing and legal

e Equipment acquisition
e Grants
® Leases

* Real estate acquisitions (including those acquired through emi-
nent domain)

e Complex financial transactions
e Agreements between governmental entities

e Agreements that generate revenue for the State, such as conces-
sion agreements and land sales
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held that responsibility is “an elastic word.” Whether a
vendor is “responsible” is a question of fact to be deter-
mined separately for each contract for which a vendor is
proposed for award.> However, based upon existing legal
precedents, determining a vendor’s responsibility should
involve the following four major inquiries:

1. Does the vendor possess the integrity to per-
form the contract? Factors to be considered
include criminal indictments, criminal convic-
tions, civil fines and injunctions or orders im-
posed by courts or other governmental agencies,
anti-trust investigations, ethical violations, tax
delinquencies, debarment by the federal govern-
ment and prior determinations of integrity-related
non-responsibility.*

2. Has the vendor performed at acceptable levels
on other governmental contracts? Factors to be
considered include reports of less than satisfactory
performance, early contract termination for cause,
contract abandonment and judicial determinations
of breach of contract.?

3. Is the vendor legally capable of performing the
contract? Factors to be considered include au-
thority to do business in New York State (under
the Business Corporation Law or Not-for-Profit
Corporation Law), licensing (e.g., with the Edu-
cation Department or Department of State) and
debarment by the State Labor Department due to
a Prevailing Wage Law violation.®

4. Is the vendor financially and organizationally
capable of performing the contract? Factors to be
considered include assets, liabilities, recent insol-
vency, equipment, facilities, personnel resources
and expertise, availability in consideration of other
business commitments and existence of appropri-
ate accounting and auditing procedures for control
of property and funds.”

Since entering office in 2003, New York State Comptroller
Alan Hevesi has been working to ensure that the State
contracting process is as fair, open and competitive as
possible. A key component of this undertaking involves
improving vendor responsibility determinations—the
determination that agencies, by law, are required

to make that proposed contractors do not have any
outstanding tax liabilities, criminal convictions, or other
circumstances that would impair their ability to receive
State contract awards. To underscore the importance of
only engaging in business with responsible vendors,
Comptroller Hevesi has taken administrative action to
improve the integrity of the State’s contracting process.
In November 2004, the Comptroller released Bulletin G-
221—Vendor Responsibility: Standards, Procedures and
Documentation Requirements. This Bulletin reminds
State agencies of their legal obligation to undertake an
affirmative review of the responsibility of any vendor to

whom an agency proposes to make a contract award and
instructs agencies that this review should be designed to
provide reasonable assurances that the proposed vendor
is responsible. In undertaking a responsibility review,
agencies must comply with the following standards:®

¢ In all cases, agencies must consider any information
that has come to its attention from the proposed
vendor or any other source that would raise ques-
tions concerning the proposed vendor’s responsi-
bility.

* In the case of any contract valued at $100,000 or
more, agencies must affirmatively require disclo-
sure by the proposed vendor of all information that
the agency reasonably deems relevant to a determi-
nation of responsibility.

The same standards used to determine the respon-
sibility of a proposed vendor should also be applied to
the proposed vendor’s affiliated businesses, as well as
to any business entity to which the proposed vendor is a
subsidiary and to the owners and officers of the proposed
vendor.

If an agency makes a preliminary determination that
a proposed vendor is non-responsible, it must provide the
proposed vendor with due process.” Due process gener-
ally requires the agency to (i) notify the proposed vendor
in writing and provide sufficient detail of the reasons for
the determination; and (ii) afford the vendor a reasonable
time and a meaningful opportunity to be heard and to
rebut the allegations.!? After this process, the agency must
make a final determination regarding the responsibility of
the vendor.

Bulletin G-221 also served to outline the Comptrol-
ler’s new procurement record requirements. Agencies
must now include in the official procurement record
submitted to OSC evidence that the contracting agency
has determined that the proposed vendor is responsible.
Specifically, the contracting agency must document in
the procurement record the basis for the responsibility
determination, including any information provided by
the proposed vendor, any analyses or determinations
concerning the responsibility of the proposed vendor
prepared by agency staff or made by the agency, and any
other information compiled in the course of the responsi-
bility review.

Additionally, if the original low bidder or best value
offerer was determined by the agency to be non-respon-
sible, resulting in the award of a contract to a vendor that
was not the lowest bidder or best value offerer, the agency
must document the basis for the agency’s determination
that the lowest bidder or best value offerer was non-re-
sponsible and the process that was followed in making
that determination.

As part of its review of the contract pursuant to
section 112 of the State Finance Law, OSC reviews the
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procurement record prepared by the contracting agency
to verify that the agency has affirmatively documented
its responsibility determination. If OSC is not satisfied
that there is adequate documentation, OSC may either
return the contract unapproved to the agency for further
consideration of the proposed vendor’s responsibility or
undertake its own responsibility review.!!

The Importance of a Responsibility
Determination

A responsibility determination is a critical part of
the overall procurement process, promoting fairness in
contracting and protecting the contracting agency and
the State against failed contracts or providing public
funds to unscrupulous vendors. The award of a contract
to a non-responsible vendor can have serious and detri-
mental consequences for an agency and its constituents,
including poor performance and/or failure to satisfy
contractual requirements. A non-responsible vendor may
also lack the legal capacity required (e.g., failure to obtain
required licenses) or may have engaged in activities that
call the vendor’s integrity into question. The vendor
responsibility determination process gives agencies an
opportunity to pro-actively solve and mitigate problems
or, if necessary, avoid contracting with such vendors. It
also promotes fairness in the procurement process by
limiting unfair competition.

Since January 2005, OSC staff members have re-
viewed vendor responsibility determinations for 69,381
contracts and performed a more detailed review for 4,882
of these transactions. Of the contracts that were sub-
jected to an extra level of review, 170 were subsequently
returned non-approved, with Worth Construction'? being
the hallmark decision to date (see inset on the Worth
Construction case and other notable transactions on pages
51-52). These efforts have enabled State agencies to enter
into contracts with more knowledge of their vendors and
to be better able to mitigate risks that if left unaddressed
could adversely affect an agency’s programs.

Streamlining the Process

One of OSC’s most important discoveries since the
release of Bulletin G-221 is that there is, in fact, little
consistency among contracting agencies in the methods
and tools used to determine vendor responsibility. The
variety of forms and lack of a central repository for infor-
mation has created a serious burden for vendors seek-
ing State contracts. The primary concern has been that a
completed vendor responsibility disclosure questionnaire
must be submitted, in hard copy format, to the procur-
ing State agency every time a vendor submits a bid or
proposal. Another concern is that while many State agen-
cies use a form designed by OSC, others use pre-existing
forms, or their own customized forms. This means that
a vendor may be supplying essentially the same infor-
mation in various formats to the many State agencies it

seeks to do business with. To address these disparities,
OSC instituted an extensive collaborative effort with
stakeholders to seek input on how the process could be
improved and to identify best practices. And, since Janu-
ary of 2005, OSC staff members have surveyed 118 State
agencies and 847 vendors, and conducted 71 outreach
sessions involving 2,995 State agency participants and 153
companies that do business with the State, all in an effort
to improve the responsibility process.

The most significant outcome of these meetings was a
request by both State agencies and the vendor community
for OSC to streamline the process by creating a consis-
tent, standard format for submitting information used to
determine that a vendor is responsible, and to develop a
single repository for information that can be submitted
and updated electronically.

In support of these requests, on March 8, 2006, Comp-
troller Hevesi announced OSC’s plans to develop an
electronic clearinghouse called “VendRep” to capture and
manage information related to responsibility, including
vendor disclosures (i.e., questionnaires) as well as links to
other relevant data stores. VendRep, which will be acces-
sible through a new Internet portal, is being implemented
in multiple phases, beginning in late 2006. This new
system will make it easier for vendors to submit informa-
tion to State agencies and for State agencies to review the
information as they award billions of dollars worth of
State contracts each year.

OSC seeks to accomplish three main objectives in
building the VendRep System:

1. to collect appropriate levels of vendor informa-
tion allowing a State contracting agency to make
a reasonable decision that a proposed vendor is
responsible;

2. to make it easier for a vendor to fulfill its disclo-
sure responsibilities each time it competes for a
State contract award, and particularly for repeat
procurements; and,

3. to the extent possible, to allow State contracting
agencies to find all of the information needed for a
responsibility determination in one place.

Since the Comptroller’s announcement of the
VendRep initiative, much work has been completed in
development of the system, due, in large part, to the
outstanding support OSC received from State agencies
and the vending community. Standardized questionnaires
have been developed, which will replace the multiplicity
of existing hard copy questionnaire forms. The new ques-
tionnaires, created by OSC with direct input from State
agencies and the vendor community, have been designed
to follow New York State law, which defines the compo-
nents of responsibility as (1) financial and organizational
capacity; (2) legal authority to do business in the State;
(3) integrity; and (4) performance on prior contracts. In
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addition, system architecture and functional require-
ments have been documented, and actual system pro-
gramming is well underway.

The roles played by contracting agencies and OSC
with respect to vendor responsibility will remain un-
changed as the system is implemented. Agencies will
continue to be legally required to make a determina-
tion as to the responsibility of the vendor, and OSC will
continue to review the processes agencies use to make
their determinations and the documentation in support
of these decisions.

Below is a description of the major VendRep phases.

Phase |

In the first release of the VendRep System, vendors
will be able to submit basic vendor data and to complete,
certify and submit online a questionnaire that is tailored
to their specific business types and activities. Vendors,
who will only have access to their own records, will also
be able to update responses and re-certify their complet-
ed questionnaires online and will have access to current
and historical records of their completed questionnaires.
Vendors will be able to manage their own users in the
system, providing access to their staff members as appro-
priate and allowing multiple individuals to participate
in completing the online questionnaires. Vendors will be
able to notify selected users that a completed and certi-
fied vendor responsibility questionnaire is on file in the
VendRep system. State agencies and OSC will be able to
review a vendor’s completed responsibility questionnaire
online by logging into VendRep through OSC'’s Internet
portal. In addition, vendors will be able to check the
status of contracts that have been approved by OSC since
April 2003 through an interface with OSC’s Contract
Management System. Contracting agencies and OSC us-
ers may also view this contract information when review-
ing a vendor’s completed responsibility questionnaire.

Phase Il

Subsequent phases of the system will introduce
additional sources of information and tools to support
agencies’ review and documentation of vendor responsi-
bility. Interfaces to other data sources relevant to vendor
responsibility will be added over time, broadening the
scope of information available through the centralized
system. For example, the system will link to data main-
tained by other State agencies, such as the Department of
State, the Office of the Attorney General, the Department
of Taxation and Finance and the Department of Environ-
mental Conservation. Contracting agencies will be able to
access customizable resource checklists to record sources
of information used in a particular responsibility review.
They will be able to generate, sign and submit the Vendor
Responsibility Profile online and identify specific vendor
issues and resolutions. Issues specific to vendors will,

upon appropriate review, be made available on the sys-
tem for review by the vendor and access by authorized
state agency users.

Later phases of the system will be integrated with OSC’s
new Central Accounting System. The systems will be
integrated so that vendor data will be maintained in one
place and shared with multiple systems, improving the
accuracy and consistency of data and easing the burden
of data maintenance.

Since 2003, Comptroller Hevesi has strengthened the
focus on vendor responsibility in State contracting activi-
ties. As this article demonstrates, the release of Bulletin
G-221 reminding agencies of their legal obligations in
conducting responsibility reviews, coupled with addi-
tional procurement record requirements and the develop-
ment of the shared VendRep System, have resulted in the
realization of significant, positive outcomes which have
made the procurement process more transparent and ac-
countable. With the introduction of the VendRep System,
the trend will continue, to the benefit of not only contract-
ing agencies and vendors, but all the people of the State.
These efforts send a positive message to bidders who play
by the rules that they will not be at a competitive disad-
vantage to those who do not.

To learn more about VendRep, visit OSC’s Internet
site at: www.osc.state.ny.us/vendrep.

Endnotes

1. See N.Y. STATE FIN. Law § 112(2) (McKinney 2002 & Supp. 2006). A
higher threshold is provided for contracts awarded by the Office
of General Services, and sections 355 and 6218 of the Education
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State University of New York and City University of New York
contracts.

2. See, e.g., N.Y. STATE FIN. Law § 163 (McKinney 2002 & Supp. 2006),
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awarded to responsive and responsible bidders; N.Y. Pus. BLDGS.

§ 8 (McKinney 1996), which generally requires that awards be
made to responsible and reliable bidders.

Schiavone Constr. Co. v. Larocca, 117 A.D.2d 440 (3d Dep’t 1986).

Konski Eng’rs, P.C. v. Levitt, 69 A.D.2d 940 (3d Dep’t 1979), aff'd, 49
N.Y.2d 850 (1980) (upholding Comptroller’s non-responsibility
determination based on an ongoing grand jury investigation);
Prote Constr. Co. v. New York City Sch. Constr. Auth., 248 A.D.2d
693 (2d Dep’t 1998) (upholding non-responsibility determination
based on misrepresentations regarding prequalification status).

5. Callanan Indus. v. White, 118 A.D.2d 16 (3d Dep’t 1986) (upholding
non-responsibility determination based on vendor’s failure to
fulfill affirmative action obligations on previous contracts and
noting that a government agency should consider past conduct
in making a responsibility determination); Anchor Equip. Co. v.
State of New York, 66 A.D.2d 987 (4th Dep’t 1978) (upholding non-
responsibility determination based on inferior performance on a
previous State contract).

See N.Y. LaB. Law § 220-b (McKinney 2002 & Supp. 2006).

Adelaide Envtl. Health Assocs. v. New York State Office of Gen. Servs.,
248 A.D.2d 861 (3d Dep’t 1998) (upholding non-responsibility
determination based on vendor’s Chapter 11 bankruptcy and
holding that financial stability is a relevant factor in responsibility
determinations); B. Milligan Contracting, Inc. v. State, 251
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A.D.2d 1084 (4th Dep’t 1998) (upholding non-responsibility
determination where vendor failed to establish that it had
sufficient working capital to complete the project).

8. OSC Bulletin G-221.

9. LaCorte Elec. Constr. and Maint., Inc. v. County of Rensselaer, 80
N.Y.2d 232 (1992); Schiavone Constr. Co., 117 A.D.2d 440.

10. A formal hearing is not required. However, an agency may
determine, after review of submitted documents, that a hearing
is required, at which time a hearing place and time should be
granted to the vendor. See R.W. Granger & Sons, Inc. v. State of N.Y.
Facilities Dev. Corp., 207 A.D.2d 596, 597 (3d Dep’t 1994); Tully
Constr. Co., Inc. v. Hevesi, 214 A.D.2d 465, 466 (1st Dep’t 1995);
Schiavone Constr. Co., 117 A.D.2d at 443.

11.  With the enactment of Chapter 1 of the Laws of 2005 (the
“Procurement Lobbying Law”) (ch. 1, 2005 N.Y. Laws 1),
additional criteria have been added to vendor responsibility
determinations, including (1) a vendor’s observance of new
rules governing permissible contacts with contracting agencies
to discourage attempts to influence procurement determinations
improperly (see N.Y. STATE FIN. LAw § 139-j (McKinney 2005)); and
(2) a vendor’s compliance with new rules requiring disclosure
of any non-responsibility determinations based on violations
of the permissible contact rules (see N.Y. STATE FIN. Law § 139-k
(McKinney 2005)).

12. See Worth Constr. Co., Inc. v. Hevesi, 807 N.Y.S.2d 558 (Sup. Ct.
2006). The Worth case involved the Comptroller’s review of
a New York State Thruway Authority contract pursuant to a

Thruway resolution requesting review “in the same manner” as

a “regular State agency.” Since the Thruway is a public authority,
rather than a State agency, the Comptroller’s review of Thruway
Authority contracts is analogous to the review of State agency
contracts under State Finance Law § 112. N.Y. STATE FIN. Law § 112
(McKinney 2002 & Supp. 2006).

Joan M. Sullivan serves as Assistant Comptroller
for the State Financial Services Group at the New York
State Office of the State Comptroller. She is responsible
for the oversight of five Bureaus including Contracts,
State Expenditures, Financial Reporting, Accounting
Systems and Accounting Operations, as well as the proj-
ect to redesign the state’s Central Accounting System
and the VendRep Initiative. Ms. Sullivan joined the
Comptroller’s Office in January 2000 as Assistant Direc-
tor of Contracts and in September 2001 was appointed
to Director. Prior to joining OSC, she managed the
Strategic Technology Assessment and Acquisition Team
for the Office for Technology. Before this assignment,
she spent 21 years with the former Department of Social
Services, rising to the level of Director of the Office of
Contract Management and later Director of Administra-
tion for the Human Services Application Service Center.

Worth Construction—A Hallmark Case

The New York State Thruway Authority conducted a thorough responsibility review of Worth Construction
in conjunction with the procurement (valued at $46 million) for reconstruction of the I87-184 interchange near
Newburgh in Orange County. In accordance with its 1950 board resolution, the Thruway Authority required the
Comptroller’s approval of the contract before it became effective. After OSC’s review, OSC had significant concerns
regarding the responsibility of Worth Construction, and had identified new concerns not previously addressed by the
Thruway Authority.

Issues of concern for OSC included the following:

¢ The existence of an active federal investigation in Connecticut into allegations of bribery and municipal cor-
ruption involving Joseph Pontoriero, owner of Worth Construction, and the former mayor of Waterbury, Phil
Giordano.

* Numerous instances of Worth’s and Mr. Pontoriero’s apparent connections to criminal organizations.

e Several instances where Worth had withdrawn from a potential contract to avoid inquiries into apparent orga-
nized crime connections.

* Worth’s failure to make full disclosures in response to the Thruway’s Uniform Contracting Questionnaire.
* The manner in which Worth presented itself in its financial statements.

In October 2005, OSC staff members met with Worth representatives to provide an opportunity to be heard in
response to OSC’s questions and concerns. In November 2005, Worth submitted a number of additional documents
for OSC review.

In light of the ongoing federal investigation, in which Mr. Pontoriero was repeatedly and personally implicated;
in light of the vendor’s pattern of refusing to answer fully and truthfully questions about associations with organized
crime and known members of criminal organizations; in light of the failure to disclose the existence of other corporate
officers and at least eight other companies owned or controlled by Mr. Pontoriero or in which he served as an officer;
and in light of the significant financial concerns raised by OSC’s independent review of the corporation’s financial
statements, in November 2005 Worth Construction was found not to be a responsible bidder by OSC.
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Immediately following OSC’s determination of non-responsibility, Worth Construction sought judicial review,
arguing that the Comptroller’s determination was beyond his legal authority, was affected by an error of law, and
was arbitrary and capricious and an abuse of discretion. In dismissing the suit, the court held (1) that the non-respon-
sibility determination was well within the Comptroller’s constitutional discretion, under Article 10, section 5 of the
New York State Constitution, to perform a review and approval function with respect to the Thruway Authority’s
contracts, and (2) that the determination had a rational basis in the extensive investigation conducted by the Thruway
and OSC. The Supreme Court decision has been affirmed by the Appellate Division, Third Department.

Department of Taxation and Finance—Queens District Office Lease

OSC'’s review of a proposed Office of General Services (OGS) lease revealed that the principal owner of the
landlord company was also the principal in an affiliated business that had an outstanding State income tax liability.
The intended occupant of the space was the Department of Taxation and Finance’s Queens District Office, the entity
charged with collecting the debt. It was OSC’s opinion that a landlord who has not fulfilled State tax obligations
should not receive rental income from the State of New York. Therefore, the lease was returned to the contracting
agency for an additional responsibility review. As a result of OGS’s added diligence, the landlord satisfied the out-
standing tax liability and the lease was subsequently approved by OSC.

Mobile PET Scanning for a SUNY Teaching Hospital

A contract amendment that would have extended and expanded a contract that provided mobile Positron Emis-
sion Tomography (PET) scanning services came to the attention of OSC because the vendor was not properly regis-
tered with the Department of State. OSC’s review, which included information publicly available on the Securities
and Exchange Commission website and a Dunn and Bradstreet report, revealed that the company was experiencing
severe financial stress and was at risk of losing the leased equipment required to fulfill the terms of the contract. The
contracting agency was grateful for the information OSC’s review provided and, as a result, rebid the contract sooner
than was originally planned.

Not-for-Profit Providers

The most common responsibility issue found for not-for-profit vendors is delinquent registration with the Attor-
ney General’s (AG) Charities Bureau. As a result of the Comptroller’s vendor responsibility review requirements, the
Department of Agriculture and Markets and the AG’s Charities Bureau worked collaboratively to clarify the registra-
tion requirement for the not-for-profit corporations that organize and manage county fairs across the State. It was
found that most were not properly registered and as a result of the efforts of these two agencies, a significant number
have come into compliance with State law.

Charities Bureau registration was also an issue documented by the Office of Children and Family Services
(OCFS), which recently found two not-for-profit vendors non-responsible and decided not to renew previous long-
standing service provider agreements. The agency’s determination was based on responsibility review findings that
also included a U.S. Department of Treasury lien for failure to pay payroll taxes, an open State Department of Labor
warrant for non-payment of State payroll taxes, and failure to submit required program reports. Additionally, one of
the vendors was found to have such a high level of debt that the loan repayment obligations made it virtually impos-
sible for the vendor to provide program services.

Changing Business Name to Avoid Tax Liabilities

The low bidder for waste carting services for a large facility operated by the Office of Mental Health (OMH) was
a newly formed corporation with a name very similar to a previous State contractor that had been dissolved by proc-
lamation of the Secretary of State for failure to file State tax returns. A further research of public records found the dis-
solved corporation had been the subject of bankruptcy proceedings, Department of Labor warrants for unpaid wages
and outstanding State tax liabilities. The new company’s completed vendor responsibility questionnaire did not
disclose any affiliation with the dissolved corporation, but it was signed by the same individual who was the princi-
pal shareholder of the former company. OSC alerted the contracting agency to the suspected relationship between the
two companies. While the contracting agency attempted to clarify a potential relationship directly with the vendor,
OSC’s independent research continued. OSC found no public records of the new company by name, employee
identification number, address, principals, telephone number, or fax number. OSC then sent staff from its Division of
Investigations to the vendor’s reported address and found no evidence that a business was operating from that loca-
tion. After consideration of OSC’s findings, the contracting agency asked that the contract be returned non-approved.
OSC worked with the contracting agency to award an emergency contract to ensure vital waste removal service was
provided while the agency determined the next steps related to the procurement.
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Procurement: A Local Government’s Perspective

By Karen Storm

There is a growing de-
mand on local governments to
provide additional services to
taxpayers in a more effective
and efficient manner. As local
government spending contin-
ues to rise, the issue of procure-
ment reform becomes increas-

ingly important. Procurement
reform creates opportunities to
reduce costs and improve the
efficiency of local government
agencies. Local governments
would benefit from greater flex-
ibility in procurement law and regulations as well as from
training and certification for procurement professionals.

Current bidding dollar thresholds, established in 1991
with the intent to save taxpayers’ dollars and to prohibit
fraud and corruption, have not kept pace with inflation
and are no longer practical for large local government
agencies.! These limits apply to all local governments in
New York without consideration of the varying size of
budgets and expenditures. The level and complexity of
services provided by a county are vastly different from
those provided by a small town or village. Lower bid-
ding thresholds are administratively costly to manage
and enforce and put more emphasis on the process rather
than the results.?

“Current bidding dollar thresholds,
established in 1991 with the intent to
save taxpayers’ dollars and to prohibit
fraud and corruption, have not kept
pace with inflation and are no longer
practical for large local government
agencies.”

Although the bidding thresholds have already been
raised for New York State agencies, these changes have
not trickled down to local governments. This inconsis-
tency impedes local governments’ ability to function
efficiently and forces municipalities to squander their ad-
ministrative resources on comparatively low-dollar-value
purchases, rather than concentrating their efforts on the
large expenditures and complex service contracts where
opportunities for savings are greater.

A trend that would benefit local governments is “best
value” analysis in awarding bids and contracts. New
York State agencies currently have the authority to use

this type of analysis since the New York State Finance Law
was amended in 1995; however, this authority was not
extended to local governments. Best value analysis allows
governments the ability to use factors other than the low-
est price to make a contract award. Life cycle costs, past
performance of the vendor and timeliness of the comple-
tion of projects are considered in the selection process.?
Utilizing best value analysis can help to avoid awarding
contracts for goods and services that are of inferior quality
and do not meet the needs of local government.

Another method, which would increase efficiency
and flexibility in local government procurement, is the
authorization of the use of existing federal contracts and
government group purchasing alliances, as exceptions
to competitive bidding requirements under the General
Municipal Law.*

Federal contracts, such as General Services Admin-
istration (GSA) Schedule 70, take advantage of collective
bidding power and could save local governments money
through lower purchasing costs and administrative
expenses.”

Government purchasing alliances such as the U.S.
Communities Government Purchasing Alliance and the
Western States Contracting Alliance combine bidding
requirements across state lines. Local governments could
benefit from these cooperative bids by being able to take
advantage of aggregate volumes to obtain more favor-
able pricing, and in being able to access a wider variety of
products and services. Use of collective bids also increases
government efficiency and expedites the purchasing pro-
cess by pooling municipalities” administrative resources in
compiling specifications, issuing, and soliciting bids.®

While the prices offered on these contracts may not
always be the lowest cost, having the ability to use these
contracts provides local governments another option to
obtain the best value at the time a purchase is made. For
instance, in event of a natural disaster or other emergency,
the use of these contracts can guard against price gouging
and can assist the local government in obtaining the items
quickly.

Current trends in government purchasing practices
are moving toward e-procurement. One such example is
the reverse Internet auction process. This is a procedure
by which a local government can post product specifica-
tions on the Internet and invite vendors to bid against
each other. The bidding process is live and the current low
bid price is displayed online at all times.” This dynamic
informal bidding method increases competition among
vendors and will often drive the price of products down.
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It should be noted that price alone is not the controlling
factor; quality and past performance are also given con-
sideration in awarding these bids.?

Current New York State Law does not allow for the
reverse Internet auction process. Making this option
available would benefit state and local government agen-
cies by giving them yet another tool to becoming more
effective and efficient in serving the taxpayers.

“Training and certification are imperative
to encourage procurement professionals’
continued growth and development and
to ensure a level of competency worthy
of the public’s trust.”

An effective purchasing tool currently being utilized
by local governments is the procurement cards for small-
dollar purchases. A procurement card program can often
take the place of an existing petty cash system. The petty
cash system is traditionally a manual process, making it
difficult to track and appropriate purchases. An electronic
accounting process associated with procurement cards
provides greater ability to track small purchases by indi-
vidual departments. Use of procurement cards reduces
administrative expenses by streamlining and simplifying
the requisitioning, purchasing and payment process for
small dollar purchases, while end users enjoy the con-
venience of being able to make time sensitive purchases
quickly. This more flexible purchasing method also pro-
vides immediate payment to vendors, which can be very
important to small businesses that often work with local
governments.

Public procurement professionals are entrusted with
spending billions of state and local taxpayer dollars an-
nually. Non-compliance with procurement regulations
identified in many of the audits conducted by the Office
of the State Comptroller may likely be associated with a

lack of training and understanding of the existing regula-
tions. Regular training and professional certification are
necessary to ensure that these employees are knowledge-
able in current procurement practices and ethics.’?

Although many procurement practices exist today
that offer opportunities to reduce costs and improve gov-
ernment efficiency, these initiatives depend on the local
procurement professional’s understanding and expertise
for successful implementation. Training and certification
are imperative to encourage procurement professionals’
continued growth and development and to ensure a level
of competency worthy of the public’s trust.!
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Oversight of Public Authority Contracts by the

State Comptroller
By Kim Fine

Public authorities were
created to (i) finance, construct
and operate revenue-producing
facilities for the public ben-
efit; (ii) assist the public sector
with projects intended to spur
economic development; (iii)
provide financial support for
non-profit sector projects that
serve public needs; and/or (iv)
coordinate the development or
management of resources that
transcend traditional political
boundaries. The benefits of
public authorities to New York State include their ability
to finance public improvements without increasing taxes,
to assess fees on users to cover the costs of construction
or operation, to avoid the use of broad-based dedicated
revenue streams, to finance the public takeover of private
enterprises, to remove entities and associated operations
from the direct control of elected officials, and to provide
a more flexible management environment than is typical
of government.!

New Yorkers pay for public authorities in the form of
rates, tolls, fees and taxpayer-funded subsidies. Rev-
enues pay the debt service on authority-issued bonds. In
most cases, New Yorkers use authority facilities because
bridges, roads, subways, water systems and universities
are granted monopoly status in the name of the public
interest. As a result of the lack of oversight assigned to
these entities, some have developed a culture of misman-
agement and experienced a history of unethical and, at
times, illegal activity.

While the intended benefits of the independent op-
eration of public authorities described in the 1967 study
by the Office of the State Comptroller should not be cur-
tailed by treating these entities exactly like State agencies,
it is clear that additional oversight of authority opera-
tions is needed. As evidenced by audits conducted by the
Office of the State Comptroller and other revelations, the
award of contracts by public authorities is an operational
area that would benefit from improved processes and
increased scrutiny.

New York State Comptroller Alan G. Hevesi and At-
torney General Eliot Spitzer have offered a proposal that
achieves the necessary balance between maintaining the
independence of authority operations and strengthening
accountability for public funds expended by authorities
pursuant to contracts. It relies on the beneficial experience

of State agency procurement practices and, in selected
cases, would provide additional oversight for the award
of contracts by public authorities.

State Agency Contracts

New York State agencies are subject to a procurement
process through which commodities and services are ob-
tained. This procurement process, established in the State
Finance Law, generally governs State agencies only.? Local
governments must follow procedures outlined in the Gen-
eral Municipal Law,? but there are limited rules governing
procurements by public authorities in the Public Authori-
ties Law.*

Article 5, section 4 of the New York State Constitution
designates the Comptroller as the head of the Department
of Audit and Control. In 1925, Article 5, section 1 of the
Constitution was amended to specify the Comptroller’s
functions, and these functions included the duty to “audit
all vouchers before payment and all official accounts.”
This constitutional amendment followed Chapter 342 of
the Laws of 1913, which already required the State Comp-
troller to approve State contracts valued at more than
$1,000.

Before any contract made for or by any
state charitable institution, reformatory,
house of refuge, industrial school, officer,
department, board or commission, shall
be executed or become effective, when
such contract exceeds one thousand dol-
lars in amount, it shall first be approved
by the comptroller and filed in his office.®

The State Finance Law has been amended several
times since 1913, but the requirement for pre-approval
of contracts by the State Comptroller has remained

an important part of the system of checks to avoid
impropriety in the awarding of State contracts.

The seminal case regarding the Comptroller’s discre-
tion to approve or disapprove contracts under section 112
of the State Finance Law is Konski v. Levitt,° in which the
Third Department held that the Comptroller had the inde-
pendent power to find a vendor non-responsible and that
the Comptroller’s refusal to approve a contract was justi-
fied, in view of his knowledge that the vendor was under
Grand Jury investigation for possible involvement with
political corruption in the award of public contracts. This
decision established two basic principles for future review
of State contracts by the Office of the State Comptroller:
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¢ The Comptroller’s discretion to approve a contract
under section 112 of the State Finance Law is wide
ranging. It is not simply limited to determining
whether a contract is fair and reasonable.

® The Comptroller’s decision to approve or disap-
prove a contract will be upheld if the Comptroller
has a rational basis for his actions.

Currently, section 112(2) of the State Finance Law
generally requires review and approval by the Comptrol-
ler of all State contracts valued in excess of $50,000.7 The
purposes of this requirement include protecting the pub-
lic from governmental misconduct and improvidence,
and ensuring that contracts are fair and reasonable.? The
Comptroller’s review ensures State agency compliance
with a number of statutory procurement requirements,
the most comprehensive of which are set forth in sec-
tion 163 of the State Finance Law, which was added by
the “Procurement Stewardship Act” (PSA).” The PSA
established operating principles “to facilitate each state
agency’s mission, while protecting the interest of the state
and its taxpayers and promoting fairness in contracting
with the business community.”!? The Office of the State
Comptroller follows the operating principles of the PSA
and considers various other factors in its review of State
agency contracts.

To ensure that parties to a contract are aware that
it cannot be effective until approved by the Comptrol-
ler, standard language required for all State contracts
stipulates:

In accordance with Section 112 of the
State Finance Law (or, if this contract is
with the State University or City Univer-
sity of New York, Section 355 or Section
6218 of the Education Law), if this con-
tract exceeds $50,000 or (the minimum
thresholds agreed to by the Office of the
State Comptroller for certain S.U.N.Y.
and C.U.N.Y. contracts), or if this is an
amendment for any amount to a con-
tract which, as so amended, exceeds said
statutory amount, or if, by this contract,
the State agrees to give something other
than money when the value or reason-
ably estimated value of such consid-
eration exceeds $10,000, it shall not be
valid, effective or binding upon the State
until it has been approved by the State
Comptroller and filed in his office.

Public Authority Contracts

Unlike State agency contracts, with few exceptions,
public authority contracts are not subject to approval
by the State Comptroller before they become effective.
In general, public authorities are governed by boards of

directors that are intended to provide oversight of opera-
tions including procurement. In addition, section 2879 of
the Public Authorities Law requires public authorities to
develop comprehensive procurement guidelines and to
submit annual procurement reports to the State Comp-
troller and other officials.

To supplement its review of these annual summaries
of procurement-related activity, the Office of the State
Comptroller, pursuant to Article 10, section 5 of the Con-
stitution,!! conducts audits of public authority contracting
procedures and results. The weaknesses in public author-
ity procurement practices identified through audits can be
divided into three categories: (1) procurements for which
rules are disregarded, (2) poor quality procurements
resulting in waste or inefficiency, and (3) examples of ap-
parent abuse.

Of the 109 public authority audit reports issued by
the Office of the State Comptroller since 2003, 66 have
addressed, in some way, procurement and contracting
practices. Several audits show authority weaknesses in a
variety of areas important to ensuring the integrity of the
procurement process.

* Twenty-seven audits demonstrate a disregard for
procurement rules. For example, 13 audits show
a disregard for competitive bidding requirements
and 11 illustrate procurements that were not ap-
proved in advance by either the board or other
authorized officials. Some of these audits, as well
as at least one more, demonstrate failure to comply
with Executive Order 127,12 a lack of commitment
to achieving minority and women-owned business
enterprise (MWBE) contracting goals, inconsistent
treatment of vendors, and a lack of required report-
ing.

e Thirty-seven audits demonstrate poor quality
procurements resulting in apparent waste or inef-
ficiency. For example, 18 reveal purchase payments
made with little or no supporting documentation to
justify the amount and purpose of the purchase and
10 expose inadequate procurement guidelines or
lack of written procedures. The remainder reveals
weaknesses, such as procurements not made in an
economical manner, inconsistency in vendor selec-
tion process, no documentation retained on bids
received, inadequate separation of duties, lack of
rules governing relationships with subcontractors
and ambiguous contract terms or errors in the origi-
nal contract amounts resulting in change orders.

Ten audits demonstrate apparent abuses of procure-
ment authority. For example, 7 describe improper
use of credit cards or use of credit cards to avoid
competitive bidding, and 3 show authorities add-
ing unrelated work to existing contracts instead of
undertaking a new procurement.
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The major public authorities whose contracts are,
either by statute or by board resolution, subject to pre-au-
dit approval by the State Comptroller in order to become
effective are the Long Island Power Authority (LIPA)
and the New York State Thruway Authority, along with
its subsidiary corporation, the New York State Canal
Corporation.

Section 1020-cc of the Public Authorities Law pro-
vides that all contracts of LIPA shall be subject to the
provisions of the State Finance Law relating to contracts
made by the State. As a result, LIPA contracts exceeding
the threshold found in section 112 of the State Finance
Law must be submitted to the Comptroller’s Office for
review and approval before they can become effective.'®

Unlike LIPA, the New York State Thruway Author-
ity was not required by legislation to comply with the
contracting provisions of the State Finance Law or to
submit its contracts to the Office of the State Comptrol-
ler for pre-approval in order for its contracts to become
effective. Shortly after the Authority was established
in 1950, however, its governing board adopted Resolu-
tion Number 19, requesting that the Comptroller “audit
the funds of the Authority in the same manner as funds
of a regular State agency are audited.” That resolution,
together with Article 10, section 5 of the Constitution, has
consistently been interpreted by the Authority, the Office
of the State Comptroller and, most recently, the courts'*
as authorizing the Comptroller to perform an approval
function with respect to Thruway Authority contracts.

Resolution Number 757, adopted by the Thruway’s
board in 1965, held Authority procurements to the
standards set forth in its own procedures, instead of
those prescribed by the State Finance Law. Although this
changed the standards by which the Thruway conducted
its procurements, the Authority continued to require
the Comptroller’s approval of its contracts before they
became effective. When the New York State Canal Cor-
poration was established as a subsidiary of the Thruway
Authority in 1992, its contracts also became subject to
review and approval by the Office of the State Comptrol-
ler before they become effective.

Contracts of various other smaller public authorities
are submitted for the Comptroller’s review and approval
because of the nature of the entity, the nature of the
contracts entered into or in response to scandals uncov-
ered at the entity. The Attorney General opined that the
Natural Heritage Trust, for example, possesses attributes
of a State agency and, therefore, should be treated as
a State agency.!® Rentals and concessions (other than
for exhibition purposes) entered into by the New York
Convention Center Operating Corporation (Jacob Javits
Convention Center) are expressly required by statute to
be subject to prior approval by the State Comptroller.'®
The Hudson River Black River Regulating District has re-
quested approval of its contracts by the Office of the State

Comptroller for some 40 years, apparently in response to
a procurement-related scandal.

Volume of State Agency and Public Authority
Contracts

In State fiscal year (SFY) 2005-06, the Office of the
State Comptroller reviewed 18,709 contracts valued
at nearly $43.4 billion. In addition, it reviewed 25,632
contract amendments, for a total of 44,341 transactions
valued at $59.6 billion.

These statistics include 614 public authority contracts
valued at $1.034 billion and 1,507 public authority con-
tract amendments, for a total of 2,121 transactions valued
at more than $1.5 billion. Of the 614 new public authority
contracts reviewed, 543 were approved, at a value of $916
million.

In 2004-05,' the 46 public authorities and subsidiaries
that submit annual procurement data to the Comptroller
entered into 10,404 contracts valued at $5.5 billion. These
same entities made payments of $4.8 billion pursuant to
contracts in 2004-05. Dozens of other entities, however,
entered into contracts without reporting their procure-
ment activities to any independent oversight body.

Proposed Reform

The omnibus Public Authority Reform legislation
advanced by Comptroller Hevesi and Attorney General
Spitzer in 2004, and expanded upon in 2005, included
a provision to increase oversight of public authority
contracts. The legislation,'® which passed the Assembly
in 2005, would improve procurement practices at public
authorities and subject more contract awards to approval
by the Comptroller before they become effective.

In February 2006, Comptroller Hevesi again proposed
legislation to achieve these objectives and to otherwise
improve authority contracting practices. That legislation
was introduced by Assembly Member Richard Brodsky;,
chairman of the Committee on Corporations, Authori-
ties and Commissions, as Assembly Bill Number 10346 in
March 2006. The bill would require a public authority to
submit its contracts (or a specified category of contracts)
to the Comptroller’s Office for approval before they
become effective, if the Comptroller determines that there
is a need for increased oversight.!” In making those deci-
sions, the Comptroller would consider factors such as the
size of a contract, the past practices of an individual pub-
lic authority, and comments or complaints from vendors
and the business community.

The bill would also strengthen current requirements
for public authorities to establish and enforce procure-
ment guidelines by (i) requiring the guidelines to be at
least as stringent as the requirements applicable to State
agency contracts and (ii) requiring approval by two-thirds
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of a public authority’s board of directors for exemptions
from competitive bidding requirements. Further, it would
require each authority to designate a procurement officer
and each authority governing board to establish a com-
mittee on procurement policy.?

Given the findings of audits of public authority
procurement practices, and other revelations about the
award of contracts by public authorities, it is time for a
more comprehensive, yet balanced, approach to improv-
ing public authority procurement practices. The approach
proposed in the public authority reform plan advanced
by Comptroller Hevesi, Attorney General Spitzer and
legislative sponsors provides a practical solution. It
concentrates responsibility for authority procurements in
a single officer and increases board accountability for de-
viations from defined practices. At the same time, it puts
every public authority on notice that it may be required
to submit contracts for the Comptroller’s review and
approval in order for those contracts to become effective
if the Comptroller determines there is a need for such in-
creased oversight. Such review will allow for contracting
experts in the Office of the State Comptroller to use their
experience with State agencies and select public authori-
ties to educate public authority staff in the conduct of fair,
competitive procurements.
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Blueprint for Change: Recent Developments in

New York City Procurement

By Marla G. Simpson

Introduction

Each year, the City of New
York spends approximately
$11 billion, from its expense
and capital budgets, through
contracts that enable the City
to obtain goods and services
to meet public needs. In these
transactions, City agencies
make the widest possible range
of purchases, including busi-
ness equipment and supplies,

construction services for build-
ings and infrastructure, and
critical services that help feed, shelter and protect New
Yorkers. Some City procurement is done through recur-
ring contracts that address ongoing needs, while other
expenditures are made via one-time contracts to meet
specific goals.

“In practical terms, the quiding principle
of the laws and rules governing

City purchasing is to obtain fair and
reasonable prices for goods and services
that achieve high quality performance
and are delivered on a timely basis.”

Based on its size and complexity, New York City
procurement is governed by a variety of City, state and
federal laws and regulations. Primary among these
statutes and rules is New York State General Municipal
Law Section 103 (“GML 103”), which requires that most
contracts for public work and goods be awarded to the
lowest responsive, responsible bidder through a competi-
tive sealed bid process.! In addition, City purchasing
is shaped by Chapter 13 of the New York City Charter,
which established a Procurement Policy Board (PPB) to
promulgate rules for City contracting, and by various
local laws, such as those described in this article. Finally,
City procurement is also governed by Mayoral Executive
Orders, most notably, Executive Order No. 48 of 2004,
by which the Mayor assigned primary responsibility for
procurement policy to the City Chief Procurement Of-
ficer (CCPO) and the Mayor’s Office of Contract Services
(MOCS).2

In practical terms, the guiding principle of the laws
and rules governing City purchasing is to obtain fair and

reasonable prices for goods and services that achieve high
quality performance and are delivered on a timely basis.3
Since tax dollars fund the City’s purchases, agencies must
strive to achieve best value and to ensure that vendors

are responsible, from the standpoint of business integrity,
financial capacity and performance ability. Agencies must
also treat vendors fairly, recognizing that City procure-
ment represents an important opportunity for economic
development and business growth in New York City and
the surrounding region.

Within this framework, the City has recently imple-
mented several new programs and initiatives to promote
competition in City purchasing, help ensure worker and
citizen safety and health, and encourage a more efficient
and effective procurement system in New York City. These
initiatives, created through legislation, Executive Order,
rule changes and policy initiatives, impact City govern-
ment on all levels, and demonstrate the depth of the City’s
purchasing power. This article will survey five such new
programs, including the Minority- and Women-Owned
Business Enterprise (MWBE) program, the Environmen-
tally Preferable Purchasing (EPP) program, an effort to
strengthen enforcement of prevailing wage compliance, an
initiative aimed at promoting equal access to health care
coverage for spouses and domestic partners of vendors’
employees, and a program to permit vendors who have
had past problems to demonstrate their rehabilitation and
suitability for future business.

Minority- and Women-Owned and Emerging
Business Enterprises

On December 29, 2005, Mayor Michael R. Bloomberg
signed Local Law No. 129 of 2005 (“LL129”), to promote
greater participation by Minority- and Women-Owned
Business Enterprises (“MWBEs”). On July 1, 2006, he also
signed Local Law No. 12 of 2006 (“LL12"), similar legisla-
tion benefiting Emerging Business Enterprises (“EBEs”),
in municipal procurement. In establishing the new MWBE
program, the City Council stated the goal as follows:

It is the policy of the City to seek to
ensure fair participation in City procure-
ment; and in furtherance of such policy to
fully and vigorously enforce all laws pro-
hibiting discrimination, and to promote
equal opportunity in city procurement by
vigorously enforcing the city’s contractual
rights and pursuing its contractual rem-
edies. The program established pursuant
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to this section is intended to address the
impact of discrimination on the City’s
procurement process, and to promote
the public interest in avoiding fraud and
favoritism in the procurement process,
increasing competition for city business,
and lowering contract costs.

Prior to the enactment of LL129 and LL12, the Bloom-
berg Administration had developed an earlier version of
the MWBE program, pursuant to Executive Order No.

36 of 2003 (EO36) and Executive Order No. 71 of 2005
(EO71).5

In order to implement any procurement program
that includes race- and gender-conscious remedies, the
United States Supreme Court has determined that local or
state governments must first conduct a disparity study to
determine if such a program can be empirically justified.®
In 1989, the Supreme Court held in City of Richmond v.
J.A. Croson Co. (“Croson”) that in order for a governing
body to authorize a race-conscious program, there must
be evidence of a “significant statistical disparity between
the number of qualified minority contractors willing and
able to perform a particular service and the number of
such contractors actually engaged by the locality or the
locality’s prime contractors.”” Furthermore, the Court
held that a municipality must show that its own spend-
ing practices must contribute to the causation of racial
disparity in contracting.®

In 2005, the City Council published a disparity study
it had commissioned in order to support potential legisla-
tive enactment of an MWBE program in New York City.’
The study evaluated City contracting practices for the
period from July 1, 1997 to June 30, 2002, and identified
a significant statistical underutilization of MWBEs in
City contracting for goods, construction, architecture and
engineering, professional services and standard services.
Further, the disparity study concluded that, within the
various industries reviewed, there was underutilization
of businesses owned by Black Americans and Hispanic
Americans in all categories of contracts and subcontracts,
and of Asian Americans and women in most, but not all,
of the industry categories.

Within the parameters established by the disparity
study, the Bloomberg Administration and the City Coun-
cil developed LL129 and LL12. The initiative established
Citywide “participation goals” to be met in four industry
categories for contracts valued at less than $1 million, the
level at which the disparity study had found evidence of
sufficient MWBE capacity.!” The Citywide goals represent
the percentage of municipal contracting at such dol-
lar values that the City anticipates will be obtained by
MWBESs during the course of the year. The four industry
categories subject to such prime contract goals are: (1)
construction contracts; (2) professional services contracts
(which includes architecture and engineering services

contracts); (3) standard services contracts; and (4) goods
contracts.!! At the prime contract level, the participation
goals are aspirational in nature; agencies will conduct
outreach and training to endeavor to build MWBE and
EBE capacity, but procurements are awarded in accor-
dance with State and City competitive bidding laws.

In addition to the Citywide goals for prime contracts,
the law establishes participation goals for subcontracts
under $1 million in two industry categories, construction
and professional services.!? Under LL129, if a vendor is
awarded a construction or professional services contract,
and the City agency awarding that prime contract deter-
mines that there will be construction and/or professional
services subcontracting opportunities valued at less than
$1 million, the vendor must strive to meet the MWBE
subcontracting participation goals established by the City
agency.'?

The program requires City agencies to establish a
“target subcontracting percentage,” representing the
percentage of the contract the agency anticipates that
the successful vendor undertaking the type of work
covered by the prime contract would, in the normal
course of business, subcontract in amounts valued at less
than $1 million (to construction or professional services
subcontractors).!* Based on the prime contract’s target
subcontract percentage, the agency must then establish
participation goals representing the percentage of the
total eligible subcontracting (i.e., the amount that will go
out to construction or professional services subcontrac-
tors in amounts valued at less than $1 million), which the
agency anticipates will be awarded to MWBEs and EBEs,
in keeping with the agency’s “utilization plan.”'® Bid-
ders and proposers on each contract for which an agency
establishes participation goals are then required to submit
their own utilization plan indicating how they intend to
meet the MWBE and EBE subcontracting goals.'®

The MWBE program also includes a waiver provi-
sion addressing the fact that not all contractors within an
industry distribute subcontracts in a uniform manner.!”
If a City agency has established subcontracting goals for
a construction or professional services prime contract, it
may grant a full or partial waiver of the target subcon-
tracting percentage, subject to CCPO approval, when
a bidder demonstrates that it has a legitimate business
reason for subcontracting at an overall level that is less
than the established target subcontracting percentage.'®
This does not result in a waiver of the MWBE or EBE par-
ticipation goals, but rather amounts to a recognition of the
differences that exist in the business models followed by
prime contractors on the matter of subcontracting.

If a vendor is performing work under a contract that
is subject to the MWBE subcontracting rules, but cannot
meet the participation goals established for the contract,
the vendor may be eligible for a modification of its utili-
zation plan. A City agency may grant a modification if the
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contractor demonstrates that it has made all reasonable,
good faith efforts to meet the participation goals for the
contract.!? Included among the considerations of whether
a vendor has made good faith efforts to meet the partici-
pation goals for the contract are demonstrations that the
vendor has advertised the subcontracting opportunities
in appropriate publications, distributed written notices
to eligible firms inviting their participation, made efforts
to negotiate with MWBE firms to perform specific work
under the contract, or requested assistance from the City
in meeting the goals.?

An essential element of the new program is the
establishment of a centralized certification program for
MWBESs and EBEs to ensure that participating businesses
are properly identified.?! However, only contracts with
firms that have been certified by DSBS may count toward
the achievement of MWBE or EBE participation goals.??

In order to be certified as an MWBE under LL129, a
vendor must be authorized to do business in the State of
New York, be at least 51% owned by women or by mi-
nority group members (as defined by the Voting Rights
Act of 1965), and have a real and substantial business
presence in the market area of the City.?> In order to be
certified as an EBE under LL12, a vendor must meet simi-
lar criteria, and also be at least 51% owned by a person
who can demonstrate that he or she has been socially and
economically disadvantaged.?* Social and economic dis-
advantage is defined to include “disadvantage in Ameri-
can society as a result of causes not common to persons
who are not socially disadvantaged, . . . [where one’s]
ability to compete in the free enterprise system has been
impaired due to diminished capital and credit opportuni-
ties as compared to others in the same business area who
are not socially disadvantaged.”?® Only certified EBEs are
counted toward the achievement of the Citywide partici-
pation goals.?

Under the new law, each agency is required to sub-
mit an annual plan to document the steps it will take to
achieve the Citywide goals established for the year. Such
utilization plans must include: (1) the agency’s participa-
tion goals for the upcoming fiscal year; (2) an explanation
for any agency goal which is different from the citywide
goals; and (3) the methods and relevant activities pro-
posed for achieving the agency’s participation goals.?” In
addition, every agency head is required to designate an
officer to be directly accountable to the agency head for
the agency’s compliance with LL129 and LL12.%

Each agency is required to make all reasonable
efforts to meet the goals set forth in its plan.?’ Every
agency must, inter alia: (1) engage in outreach activities to
encourage MWBEs and EBEs to participate in the pro-
curement process and complete the certification process;
(2) provide information in solicitations to potential bid-
ders directing them to certified firms; (3) prior to solicit-

ing bids for contracts valued at over $10 million, submit
the proposal to the CCPO for a determination of whether
it is practicable to divide the proposed procurement into
smaller contracts in order to facilitate greater competi-
tion and participation by MWBEs and EBEs; (4) arrange
quarterly meetings with vendors, including MWBEs and
EBEs, to discuss agency procurement priorities; and

(5) encourage prime contractors to enter joint venture
agreements with MWBEs and EBEs.>°

Environmentally Preferable Purchasing

In December 2005, New York City enacted a series
of environmentally preferable purchasing (“EPP”) laws
affecting City procurement. The aim of the EPP program
is to procure goods and services that have fewer adverse
environmental and human health impacts, at fair and
reasonable prices, while continuing to achieve quality and
performance.

Prior to the enactment of the EPP laws, environmen-
tal purchasing was already well integrated into many of
the City’s procurements and certain construction activi-
ties. The City’s central goods purchasing agency, the De-
partment of Citywide Administrative Services (“DCAS”),
spent $175.4 million to obtain environmentally preferable
goods in Fiscal Year 2005, including Energy Star-certified
products, various products and materials with recycled
content and ultra-low-sulfur diesel fuel.*! The City also
has one of the largest alternative fuel vehicle fleets in the
nation. Specifically, the City has 3,693 alternative fuel
vehicles, representing approximately 46% of the City’s ve-
hicles.?? Similarly, in 1999, the Department of Design and
Construction (“DDC”), which is responsible for managing
many City construction projects, developed guidelines for
environmentally preferable building techniques, which it
has since employed in many projects.??

The five EPP laws enacted in late 2005 expand the
City’s environmental efforts to include City expenditures
on goods and smaller construction projects. Specifically,
the new laws create an oversight office for the program,
and set substantive standards on energy and water effi-
ciency, recycled content, hazardous materials and the use
of green cleaning products.3*

Local Law No. 118 of 2005 (“LL118") establishes the
basic framework for the operation of the EPP laws, with a
Director of Citywide Environmental Purchasing to over-
see the new program.® The Director is given the responsi-
bility to implement the EPP laws, update the EPP stan-
dards as needed every two years and promulgate new
EPP standards.?® In addition, the Director is required to
issue an annual report.” Under the law, each agency must
also designate an Environmental Purchasing Officer who
will be responsible for reporting directly to the Director.®

The EPP laws apply to products purchased or leased
by City agencies after January 1, 2007: (1) directly from
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vendors; (2) through certain City construction contracts
(i.e., where products are supplied by vendors provid-
ing construction services); and (3) pursuant to any other
contract designated by the Director.®

Local Law 118 provides for various exemptions
from the EPP mandates, such as small purchases (up to
$100,000), emergency procurements and intergovern-
mental purchases (i.e., purchases made by City agencies
from state or federal contracts).?’ In addition, the EPP
standards do not apply where they are found to unduly
limit competition or interfere with City agencies” abil-
ity to comply with other applicable laws.*! Construction
contracts that are already subject to LL86 and those that
involve work affecting less than 15,000 square feet of
space are also exempt.*? Agencies can apply for waivers
from the EPP requirements in the interest of public health
or safety.*? Finally, the Director can issue blanket exemp-
tions for $100 million worth of contracts in 2007 and 2008,
an amount that declines to $50 million for 2010 and all
subsequent years.*

Local Law No. 119 of 2005 (“LL119”) addresses the
efficiency of energy- and water-consuming products pur-
chased by the City. Since much of the electricity used in
the City is also generated within City limits, local energy
use is directly tied to local air pollution. Similarly, water
conservation is critical to the City’s ability to protect its
water supply.

The central provision of LL119 requires the City to
purchase goods that are compliant with Energy Star*®
and certain standards of the Federal Energy Management
Program (“FEMP”).% While the City must follow Energy
Star for all product types certified under the program,
the City is only required to follow FEMP for water-using
products, lighting products and chillers.*” LL119 requires
the City to purchase computers equipped with energy-ef-
ficient power supplies and to ensure the energy-saving
features of its computers, printers, facsimile machines
and copy machines are all activated.*® The law also pro-
hibits the City from purchasing incandescent light bulbs
when more efficient lighting alternatives exist.*’

Another important focus of the EPP laws is the reduc-
tion of hazardous materials, especially heavy metals and
volatile organic compounds (“VOCs”). Electronic waste
is a growing source of hazardous pollution, including
lead, cadmium, chromium and mercury. Local Law No.
120 of 2005 (“LL120") prohibits the City from purchasing
electronic devices, including computers and devices with
a cathode ray tube, that contain certain heavy metals and
other toxic materials.”

LL120 also addresses VOCs, harmful compounds
which are found, among other places, in furniture and
many building materials. VOCs contribute to smog, as
well as to a number of severe health problems. LL120 re-

quires the City to enact rules on the maximum allowable
chemical emissions from carpet products, architectural
coatings (such as paints) and other construction materials
and building furnishings.>!

Finally, LL120 addresses lighting products containing
mercury, a neurotoxin also known to cause serious health
damage. Under the law, City agencies are required to
purchase energy-efficient fluorescent bulbs exhibiting the
lowest amount of mercury.>?

Recycling reduces landfill congestion and assists the
City’s effort to diminish air pollution and groundwater
contamination. Local Law No. 121 of 2005 (“LL121") re-
quires City agencies to follow the Environmental Protec-
tion Agency’s Comprehensive Procurement Guideline
(“CPG”) on the minimum recycled content of various
products.” The City is required to comply with the CPG
for certain products enumerated in the law and must
determine by January 1, 2008 whether to adopt CPG
standards for other, non-enumerated products.> The local
law contains a separate requirement mandating that the
City purchase recycled copy paper, assuming it can do so
within reasonable price constraints.>®

LL121 requires the City to follow similar standards
in its printing services contracts and mandates various
measures aimed at reducing paper usage.>® Documents
and reports prepared by City agencies must be printed
double-sided and on recycled paper.”” Moreover, publi-
cations and preprinted paper, such as letterhead and re-
ports, are required to include a statement indicating their
recycled content.”® In addition, new high-speed printers
and photocopiers must be capable of double siding and
be set to do so by default.>

Finally, Local Law No. 123 of 2005 (“LL123”), the
“Greening Our Cleaning Act,” requires the City to de-
velop a pilot program to test environmentally preferable
or “green” cleaning products. Under the law, the City is
required to test certain enumerated cleaning products,
and to consider testing others, in a representative sample
of City facilities.® The City must develop and publish a
pilot program plan in December 2006 and must complete
testing by June 2009.%! At that time, the City is required to
promulgate permanent standards mandating the use of
those green cleaning products shown to be effective and
feasible under the pilot program.6?

Taken in totality, the City’s EPP laws define one of
the most comprehensive green procurement programs of
any municipality. These laws will not only reduce adverse
environmental impacts, but will also produce a healthier
environment for City workers and all those who occupy
City buildings. By the end of 2006, the City will promul-
gate the first set of rules to implement the EPP laws, with
additional rules expected in 2007.
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Prevailing Wage Enforcement

In 2005, to better ensure the fair treatment of workers
on municipal contracts, the Bloomberg Administration
implemented citywide guidelines to strengthen agencies’
enforcement of applicable prevailing wage requirements.
Executive Order No. 73 of 2005 (“EOQ73"), entitled “Pre-
vailing Wage Requirements in City Contracts,” promul-
gated a series of requirements and initiatives designed to
secure prevailing pay rates in City contracting.

Sections 220 and 230 of the New York State Labor
Law (“Labor Law”) provide the foundation for EO73.
Section 220 mandates that all contracts for public work
contain provisions requiring contractors and subcontrac-
tors to pay employees “wages at not less than the prevail-
ing rate for the same trade or occupation in the location
where the work is being performed.”% Section 230 man-
dates that all contracts for building service work contain
provisions requiring contractors and subcontractors to
pay each building service employee “wages at not less
than the prevailing rate for the craft, trade, or occupation
in the location where the work is being performed.”%*
The Labor Law and the New York City Administrative
Code mandate the payment of prevailing wage rates,
on New York City public works and building services
contracts, respectively, established by the New York City
Comptroller.®® All City contracts for public works and
building services projects contain these provisions, as
well as provisions subjecting contractors to remedies and
civil penalties should they fail to comply.%

EO73 was designed to provide City agencies with
additional training, resources and oversight, to support
their efforts to strengthen enforcement of prevailing
wage requirements and, more fundamentally, to establish
compliance as a priority in the procurement process.®’

EQO?73 established guidelines for “due diligence”
reviews of vendors’ assurances of compliance with pre-
vailing wage laws. Under the City’s procurement regu-
lations, most prevailing wage contracts are let through
competitive sealed bidding and are awarded to the low-
est responsible bidder.%® Within that structure, the City’s
new prevailing wage initiative requires that agencies
undertake substantial due diligence reviews when un-
usually low bids are submitted, relative to other competi-
tors. Specifically, when a difference of 10% or $300,000
(whichever is greater) between the lowest and second
lowest bids exist, the winning bidder must document
its intention and ability to pay prevailing wage rates to
its employees.® The City agency procuring the contract
must obtain the required information from the bidder,
and must submit the results of its review to MOCS for
approval.”? Only then may the bid be accepted.

In addition to these bid-by-bid reviews, EO73 re-
quires that City vendors, prior to commencing a project,
enter into written agreements with their subcontractors,

with those written agreements specifying the correspond-
ing mandate for subcontractors to pay prevailing wages.”!
The EO mandates that prevailing wage compliance be
treated as a material term of the contract, and that viola-
tions render a contractor liable to the City for the costs of
enforcement.”? Finally, the new EO directs MOCS to assist
agencies in training their prevailing wage investigators.”

Equal Access to Spouse/Domestic Partner Health
Insurance Coverage

In 2005, the Bloomberg Administration also launched
a new program to document City vendors’ provision
of health care coverage to their employees, with a view
toward determining if such policies treat employees’
spouses and domestic partners on an equal basis.

On October 6, 2005, Mayor Bloomberg signed Execu-
tive Order No. 72 (“EO72”), directing MOCS to collect
from vendors, on a voluntary basis, data concerning
health insurance coverage. This data collection applies
to all vendors with two or more employees who provide
construction or services in annual cumulative amounts
exceeding $100,000, as well as to those providing goods
in such amounts, provided that they have reached the
$100,000 threshold in each of the preceding three fis-
cal years.” The goal of the new program is to provide
incentives and identify opportunities “to make health
insurance coverage available on an equal basis to all New
Yorkers and their families, including those families with
same- and opposite-sex domestic partners.””>

Historically, the private health insurance market in
New York City had only offered plans covering domestic
partners of employees to businesses with more than fifty
employees.”® Until recently, health insurance coverage of
employees’ domestic partners was generally not available
to the so-called small group market, i.e., businesses with
between two and fifty employees, a group that includes
approximately 74% of the City’s vendors.” Just prior
to implementing EO72, the Bloomberg Administration
successfully ensured that vendors who were interested
in providing coverage to domestic partners would have
options within the existing market of health insurance
providers in New York City by securing commitments
from several leading health insurers to begin offering the
product in this market; the remaining insurance provider
is currently evaluating whether to offer it as well.”®

Under the new initiative, MOCS has begun to collect
data documenting whether vendors are providing health
insurance coverage access to employees generally and, if
so, whether their insurance options treat employees’” do-
mestic partners and spouses equally. This data is obtained
by MOCS through a questionnaire distributed following
contract award to all City vendors covered by the dol-
lar value thresholds. Once the information is obtained
by MOCS, the information on vendor health insurance
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practices will be made publicly available by the Office of
Citywide Health Insurance Access (“OCHIA”).”®

In addition to collecting information about health in-
surance practices among City vendors, the goals of EO72
include vendor education as to the social and economic
benefits resulting from decisions to offer health insurance
to employees, spouses, domestic partners and depen-
dents.® Through OCHIA, the City will provide vendors
with appropriate information about health insurance
providers that offer domestic partner coverage in the
small group category.8! OCHIA will also collaborate with
health insurers and the New York State Insurance Depart-
ment to promote availability of same- and opposite-sex
domestic partner coverage in both the large and small
group insurance markets.®?

DSBS will also distribute information regarding the
importance of health insurance access at its Business
Solution Centers and through other entities that assist
businesses.® In addition, not-for-profit vendors will be
apprised by the City of their option to obtain domestic
partner health insurance coverage, as well as coverage for
employees’ spouses and dependents, through the City’s
Central Insurance Program.5

Vendor Rehabilitation

Recognizing the need for robust competition and
opportunity, while maintaining strict standards for
vendor performance and integrity, the City implemented
a new program pursuant to PPB Rule § 2-08(p) (entitled
“Rehabilitation of Vendors”) in the beginning of 2004.
This program enables City vendors that had experienced
prior problems to document how they had addressed
and corrected such performance and integrity issues to
demonstrate their current fitness as responsible business
partners for the City.%

Under the applicable laws and rules, City agencies
may award contracts only to “responsible” bidders.8
The concept of “responsibility” envisions that prospec-
tive vendors demonstrate “the capability in all respects
to perform fully the contract requirements, and the
business integrity to justify the award of public tax dol-
lars.”%” Among the factors to be considered by an agency
in determining responsibility are the vendor’s financial
resources, technical qualifications, experience, organiza-
tional resources and its prior performance record.®

A key source that City agencies are required to con-
sult in determining responsibility is the Vendor Informa-
tion Exchange Database (“VENDEX").# The VENDEX
database is a repository of performance and business
integrity information on vendors that have received
public contracts.”® When an agency makes a negative
finding against a vendor, including determinations of
non-responsibility or unsatisfactory performance evalu-

ations, those findings become “cautionary information”
on the VENDEX system.”! Cautionary information may
also include external information such as civil judgments,
sanctions, criminal history, and /or outstanding liens or
tax warrants.”?> Cautionary information remains in the
VENDEX system for ten years and may result in vendors
being found non-responsible and therefore ineligible to
obtain City contracts when they submit the lowest bids
(or would otherwise be entitled to secure a procurement

opportunity).?

An eligible vendor may apply to the CCPO for a
Declaration of Rehabilitation (“Declaration”) if: (1) a City
agency has found the vendor to be non-responsible and it
has exhausted or declined the process for appealing such
a finding; or (2) it is the subject of cautionary information
in the VENDEX database, which has impeded its ability
to obtain City contracts.*

Through the vendor rehabilitation program, the City
then assesses whether a vendor has satisfactorily resolved
its performance and integrity problems. If so, the CCPO
then renders an official determination reflecting the fact
that prior problems have been satisfactorily resolved and
should no longer discourage agencies from awarding new
contracts to the now-rehabilitated vendor.”®

A Declaration does not eliminate cautionary informa-
tion from the VENDEX system.’ Rather, the declaration
adds new information to VENDEX indicating that the
vendor’s problems have been adequately addressed.”
As part of the rehabilitation process, the vendor must
affirmatively acknowledge that the problems reflected in
the VENDEX system occurred and demonstrate that the
issues have been addressed and will not recur.”®

Once the full range of a vendor’s integrity and perfor-
mance issues have been identified, MOCS, in consultation
with the Department of Investigation (“DOI1”), determines
what steps the vendor must take to warrant issuance of a
Declaration.”” For example, to address performance prob-
lems, MOCS may work with the vendor to implement
a Corrective Action Plan (“CAP”) outlining improved
staffing, training and/or reporting practices.!®’ In other
instances, particularly with issues relating to business
integrity, the City may require Responsibility and/or Cer-
tification Agreements, containing specific promises outlin-
ing the preventative measures a vendor has taken, such as
by making changes in its staffing or financial procedures,
limiting the type of work it may pursue with the City,
agreement to have an independent monitor to review its
books and records and/or the adoption of a binding Code
of Business Ethics.!%

Upon successful completion of these required steps,
the vendor is directed to complete its formal application,
attesting under penalty of perjury to the factual circum-
stances underlying the integrity and/or performance
issues.!?2 The application is reviewed by both the CCPO
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and DO, and, if satisfactory, results in a Declaration.!%
The CCPO has wide latitude in deciding whether to
grant rehabilitation and may consider other relevant fac-
tors such as public policy, the contractor’s ability to per-
form and the amount of time elapsed since the event(s)
that gave rise to the cautionary information.!%*

The CCPO’s Declaration is registered in the VENDEX
database and shared with the City Comptroller.!®> Once
in VENDEX, the Declaration assures agencies that the
vendor has resolved all prior issues concerning vendor
non-responsibility to the satisfaction of the City, and
that the agency may now more readily determine that
the vendor is “responsible” and eligible to receive City
funds.!% City agencies retain autonomy in making their
responsibility determinations and are not required to
approve a rehabilitated vendor if an alternative basis
exists for rendering non-responsibility determinations.
The Declaration indicates that the agency may find the
vendor responsible, all else being equal, based on its
rehabilitation.
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Procurement Lobbying Disclosure in New York State:

Form over Substance

By Steve Hensel and Cara Romanzo

l. Introduction

Attempting to influence the award of government
contracts is a long-standing practice with a potentially lu-
crative pay-off, and the need for additional transparency
in the decision-making process has long been apparent
to the state and the public. Thus, the amendments to the
New York State’s Lobbying Act enacted on August 23,
2005 subjecting procurement lobbying to state oversight
were heralded as a means of promoting transparency and
accountability in the process by which billions of state
taxpayers’ dollars are spent.! The Senate press release fol-
lowing the bill’s passage described it as a comprehensive
and landmark reform legislation that represented “the
most sweeping reform and overhaul of the State’s lobby-
ing law in generations.”?

In practice, however, the recently enacted provisions
do little to accomplish the lofty goals that provided the
impetus for their enactment. The changes to the law have
left both the lobbying community and governmental
entities seeking interpretive guidance on certain critical
points, such as: (1) What constitutes procurement lobby-
ing under the Lobbying Act? (2) Who is a procurement
lobbyist subject to the registration and reporting require-
ments of the Lobbying Act? and (3) How do the procure-
ment provisions of the Lobbying Act interact with those
of the State Finance Law, amended on the same date?

This article discusses the experience of the Commis-
sion in attempting to implement the amended law in
the first seven months following the effective date of the
procurement provisions,* and considers the law in light
of the stated expectations that accompanied its passage.
Section II contains a brief overview of the state’s histori-
cal regulation of lobbying. Section Il summarizes the
purpose and expectations articulated by public officials
for the procurement lobbying reform legislation. Section
IV explains the definition of procurement lobbying under
the Act, and then examines the numerous exceptions to
the registration and reporting requirements. Section V
explores the relationship between the Lobbying Act and
State Finance Law. Section VI examines the experience
of applying the law to specific fact patterns. Section VII
discusses a broad exemption to the definition of lobbying
that allows members of the legislature to make contacts
with governmental entities during the course of a pro-
curement that need not be recorded in the procurement
record.

Il. Historical Overview

Amendments to the lobbying laws in New York have
gradually but consistently expanded the scope of regu-
lated activities and the associated reporting requirements.
Prior to 1977, the law was a paper tiger containing only a
minimal requirement for registration by certain lobbyists
with the Secretary of State. The Secretary of State had no
regulatory or enforcement authority, nor could it conduct
investigations.

In 1977, the state enacted legislation that marked an
important shift from the mere requirement of registration
to the actual oversight of lobbying conduct and compen-
sation. It created an independent state agency known as
the New York Temporary State Commission on Regula-
tion of Lobbying, with the mandate to administer and
enforce the public disclosure of the identities, activities
and expenditures of those seeking to influence legislation,
rules, regulations and rate-making actions of the state.
The law imposed quarterly and annual report obligations
on lobbyists for the first time. It also provided the Com-
mission with broad enforcement powers, including the
authority to conduct investigations, compel disclosure,
hold hearings and issue advisory opinions.

The Regulation of Lobbying Act was amended in 1981
to include exceptions to the definition of lobbying and to
rename the agency the New York Temporary State Com-
mission on Lobbying (“Commission”).>

In 1999, the state enacted a new Article 1-A that
replaced and strengthened the existing lobbying law.” It
retained many of the provisions of its predecessor,® but
expanded the definition of lobbying to include lobbying
at the local level.” It also created new administrative late
fees, higher civil penalties, gift restrictions, and stricter
criminal sanctions, more frequent reporting, and random
audits.?®

In 2005, various bills attempting to amend the Lob-
bying Act and the State Finance Law were proposed to
the New York State Legislature. Ultimately, Senate Bill
5873 (“SB 5873”) passed the 2005 legislative session and
was signed by Governor Pataki on August 23, 2005.1"

The amendments provide that lobbying on procurement
contracts, Executive Orders and Tribal-State agreements
shall be subject to regulation by the Lobbying Commis-
sion.'? The amendment also provided new penalties for
violations of the lobbying law.'® Portions of the amend-
ments became effective immediately, whereas the amend-
ments related to procurement became effective on January
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1,2006.14 The legislation enacted on August 23, 2005 also
amended certain provisions of the State Finance Law
pertaining to procurement, in addition to the Lobbying
Act. The State Finance Law amendments provide for the
recording and reporting of contacts and the restriction of
certain contacts during the procurement process.'®

lll. Expectations Accompanying the 2005
Amendments

Expectations were high leading up to the passage of
the amendments. This article will consider whether the
law as written provides a regulatory framework that al-
lows for the fulfillment of these high expectations.

In his 2005 State of the State address, Governor Pataki
listed lobbying reform as the first of his seven major
goals, stating that he wanted to work with the legislature
to enact legislation imposing a “smart and effective ban
on procurement lobbying.”16

In a June 22, 2005 press release announcing the Sen-
ate’s passage of SB 5873, Senate Majority Leader Joseph
Bruno announced that state government was shining a
light on the practice of lobbying for government contracts
by requiring disclosure and transparency.'” The Major-
ity Leader’s press release also states that the legislation
would “curtail lobbying for government contracts and for
the first time require contractors seeking state business to
contact only designated contract officers at state agencies
and authorities.”

In a June 24, 2005 press release following the passage
of the companion bill A.8964, Speaker of the Assembly
Sheldon Silver announced that procurement lobbying
was an absolute legislative priority.!” The Speaker said
that the legislation will make the billions of taxpayer
dollars spent on government contracts subject to more
accountability and greater scrutiny and in the end would
“go a long way to restoring the public’s confidence in our
state government.”?°

The Senate Sponsor’s Memorandum proclaims, “this
bill would enact a smart, but effective, ban on procure-
ment lobbying by providing that contractors may contact
only certain designated personnel within a procuring
governmental entity about a governmental procure-
ment.”?! It also stated that the bill “would ensure that all
contacts during the procurement lobbying process are
recorded so the public knows who is contacting govern-
mental entities about procurements.”??

The decision to include attempts to influence gov-
ernmental procurement-related determinations in the
definition of lobbying was a significant one. In fiscal year
2004 /2005, the Oftfice of the State Comptroller reported
that it reviewed and approved 41,298 contract transac-
tions valued at over $28 billion.?> While the awards of
these contracts in many instances are based upon the
objective standard of lowest price, very often they are

based upon subjective criteria that are subject to influence
by lobbyists and interested parties.

IV. Understanding What Is Not Covered Is More
Important Than Understanding What Is

The Lobbying Act requires lobbyists to register with
and report to the Commission; a lobbyist is anyone who
engages in lobbying or lobbying activity. Procurement
lobbying is defined as any attempt to influence any deter-
mination by a public official relating to a governmental
procurement.? Public officials include members and em-
ployees of the legislature, the Governor and his staff, state
agency officers and employees, municipal officers and
employees, and officers and employees of public authori-
ties and public corporations.?

After reading these definitions, it may appear that the
procurement lobbying provisions are sufficiently broad in
scope and breadth, and are well designed to provide the
disclosure and transparency critical to meaningful reform.
Immediately following in the Act, however, are a number
of exceptions to the definition of procurement lobby-
ing that limit the application of the procurement lobby-
ing provisions and create significant practical problems
in their application.?® It has become apparent to many
interested in understanding the 2005 amendments that it
is more important to know what is not lobbying activity
rather than what is.

The first significant exception to the definition is
that there can be no lobbying or lobbying activity in the
absence of a governmental procurement, which is the
process of acquiring goods and services by a governmen-
tal entity. As will be discussed later in this article, this
exemption has generated much interest and comment as
to when a governmental procurement commences.

Once a governmental entity has begun the procure-
ment process, there are a number of communications
and activities that are specifically exempted from the
definition of lobbying activity. These exemptions relate
to activities and communications that are an integral part
of the established procurement processes of governmen-
tal entities. Included among them are participating in a
bidders’ conference, negotiating the terms of the procure-
ment contract, filing a protest with the appropriate gov-
ernmental officials, submitting the bid, submitting written
questions and providing technical services requested by
the governmental entity.?’

Incorporating provisions exempting these activities
and communications, which obviously are attempts to
influence public officials, indicates recognition on the
part of the legislature and Governor that the oversight of
lobbying activity should not interfere with or hinder the
procurement policies and procedures that were in place
when the law took effect. Stated differently, these activi-
ties are a normal and necessary part of the procurement
process.
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Requiring that lobbying activity be related to a
governmental procurement and allowing exemptions
for communications and activities routinely associated
with the procurement process should effectively limit the
scope of oversight of the procurement lobbying provi-
sions to those contacts that are intended to influence the
decisions of public officials yet are outside the estab-
lished procurement policies and procedures of govern-
mental entities.

There have been numerous comments and questions
relating to the Commission’s interpretation of the begin-
ning point of a governmental procurement, as well as the
ability of governmental entities to effectively communi-
cate that information to interested parties. There is also
significant lack of awareness of the existence and inter-
pretation of the stated exemptions to lobbying activity,
resulting in the mistaken belief that participants in the
procurement process are engaging in lobbying activity
when they are simply following established procedures.

With regard to the exemptions found in the amend-
ed Act, many parties to date remain unaware of their
existence. It is apparent from phone calls and written
requests received by the Commission that many of the
parties contacting the agency are concerned that they are
required to register as procurement lobbyists, and are
surprised to learn that their activities and communica-
tions are covered by one of the numerous exemptions.

V. Problems Created by the Relationship
between the Lobbying Act and State
Finance Law as They Pertain to
Procurement Lobbying

The simultaneous amendments made to the Lobby-
ing Act and State Finance Law were presumably made to
promote a situation where the laws would work hand in
hand to facilitate policing the process whereby billions of
dollars in state contracts are awarded. However, certain
tensions continue to exist between the two laws, fueled
in part by the different focus and purpose of the Lobby-
ing Law versus the State Finance Law.

A. There Can Be Lobbying Activity Covered by
the Lobbying Act that Is Not Subject to the
Recording and Reporting Requirements of the
State Finance Law

1. Lobbying of Larger Political Subdivisions Is
Subject to the Provisions of the Lobbying Act,
but Is Not Required to Be Recorded and
Reported by the State Finance Law

The State Finance Law sections apply to govern-
mental entities, which as defined do not include political
subdivisions of the state.?® This is significant because
the Lobbying Act applies to lobbying activity directed to
jurisdictional subdivisions of the state, including coun-
ties, towns, cities and villages with a population of more

than 50,000.%% As a result, the lobbying of larger political
subdivisions is subject to the provisions of the Lobby-

ing Act but not required to be recorded and reported by
the State Finance Law. In addition to creating confusion,
this difference between the two laws leaves the Lobby-
ing Commission without any guarantee that the political
subdivisions excluded by the State Finance Law will have
any records of contacts available for review.

2. The Lobbying Act Jurisdiction Begins Prior to the
Restricted Period

The amended Lobbying Act expands the definition
of “lobbying” to include “any determination of a public
official with respect to a governmental procurement.”*
In both the Lobbying Act and the State Finance Law, the
definition of governmental procurement includes, in
part, the preparation of the specifications, bid documents,
request for proposals or evaluation criteria for a procure-
ment contract, all of which take place prior to the commence-
ment of a period of time referred to as the restricted period.3!

The restricted period, in both laws, is defined as the
period of time beginning with the first solicitation issued
by a covered governmental entity anticipating a response
resulting in a procurement contract and ending with the
final award of the contract.®> However, here is where a
critical disconnect between the Lobbying Act and State Fi-
nance Law occurs: the State Finance Law restrictions and
the imposition of recording and reporting requirements
for contacts related to a governmental procurement are ef-
fective only during the restricted period.?® Thus, contacts
with governmental entities prior to the commencement of
the restricted period are not covered by the State Finance
Law provisions and need not be recorded and reported.

Since the definition of a governmental procurement
under the Lobbying Act includes activities that may oc-
cur prior to the restricted period, i.e., the preparation of
the specifications, bid documents, request for proposals
or evaluation criteria for a procurement contract, this
means that lobbying activity covered by the Lobbying Act
commences prior to the State Finance Law trigger for the
recordation and reporting of contacts related to a govern-
mental procurement.

The difference in coverage between the two laws
has also created confusion for lobbyists. Many lobby-
ists are now familiar with the concept of the restricted
period and are comfortable with the fact that the period
has easily identifiable beginning and ending dates. The
Commission’s position that a governmental procurement,
and therefore the period during which lobbying activity
can take place, begins prior to the restricted period has
resulted in numerous comments from the lobbying and
business communities that the timing of that determina-
tion is not readily discernable. Lobbyists are concerned
that they can inadvertently be found to be in violation of
the Act because they were not aware that a governmental

NYSBA Government, Law and Policy Journal | Fall 2006 | Vol. 8 | No. 2 69



procurement was in progress when they contacted gov-
ernmental entities.

3. The Lobbying Act Jurisdiction Begins with the
Determination of Need

The Commission determined that it was imperative
to define the commencement of a governmental procure-
ment in such a way as to capture lobbying activity during
the entire procurement process. Indeed, according to
a Guideline of the State Procurement Council entitled
“Selecting a Procurement Technique,” the determination
of need relating to an article of procurement is the first
step in the procurement process, and should be the first
entry in the procurement record.?* Thus, for the purposes
of the Lobbying Act, the scope of the Act as it pertains to
procurement lobbying commences simultaneously with a
determination of need by a governmental entity relating
to an article of procurement.

The question of when and how the determination of
need is actually made can only be answered by the indi-
vidual governmental entity embarking on procurement.
While each governmental entity will have its own policies
and procedures governing its procurement process, at
some point the entity must make a decision that there is a
need to be filled, and what procurement technique will be
utilized to fill that need. That decision is the determina-
tion of need, the beginning of the governmental procure-
ment, and the beginning of the Commission’s jurisdiction
over lobbying activity.

Given that the timing of the determination of need
may not be clearly delineated or known outside the gov-
ernmental entity, the Commission recommends that an
interested party contacting a governmental entity first ask
whether the governmental entity has made a determina-
tion of need and is presently working on a governmental
procurement relating to the interested party’s product
or service. If the answer is no, there can be no lobbying
activity because there is no governmental procurement. If
the answer is yes, the interested party may choose not to
continue the communication, or may continue the com-
munication knowing that he or she may be engaging in
lobbying activity.

A. Commission’s Experience in Attempting to
Obtain Pre-Restricted Period Contact Information
from Governmental Entities

It has been difficult for the Lobbying Commission to
convince governmental entities, especially those sub-
ject to the State Finance Law sections, that they should
provide the Commission with records of contacts made
during a period of time prior to the commencement of the
restricted period. This difficulty results from the fact that
the Lobbying Act imposes no obligation on any govern-
mental entity to record and report such contacts, and the
State Finance Law requires recording and reporting, on a
slightly different category of governmental entities, only

during the restricted period. As a result, after numerous
instances of being advised that a governmental entity
will not comply with the Lobbying Commission’s request
for contact information because it was not required to

do so, the Commission has responded by emphasizing
that it was seeking the cooperation of the governmental
entity in lieu of any obligation. This response has often
been met with the continued refusal to comply because it
would be too burdensome. As a result, the Commission
is not always able to acquire contact information critical
to its mission of overseeing the registration and reporting
requirements imposed by the Act on parties engaging in
procurement lobbying.

VI. Interpreting and Applying the Procurement
Provisions

In attempting to draft guidelines to provide instruc-
tion concerning the application of the procurement lob-
bying provisions of the Act, the Commission has found
it necessary to interpret terms used in the statute. As a
result, the Commission has received numerous telephone
and written inquiries concerning its interpretations. Ques-
tions commonly relate to the Commission’s position on
the beginning point of a governmental procurement or
the application of exemptions in the law to the definition
of lobbying and lobbying activity.

The issue of who qualifies for the commission sales-
person exemption contained in the Act is particularly
illustrative of the problems faced by the Commission in
applying the procurement lobbying provisions of the law
to actual fact patterns. This issue also highlights concerns
expressed by the business and lobbying communities that
the procurement lobbying provisions have the poten-
tial to require registration and reporting by individuals
who would never consider themselves to be lobbyists,
and whose activities would not be generally regarded as
lobbying.

The Act states that lobbying shall not include “the
activities of persons who are commission salespersons
with respect to governmental procurements.”* Therefore,
if an individual qualifies as a commission salesperson,
there is no requirement that the individual register as a
lobbyist. On its face, this exemption appears to be com-
monsense recognition by the legislature and the governor
that the oversight of lobbying activity should not interfere
with existing business relationships between salespeople
and governmental entities. It also reflects a practical
understanding that salespeople should generally not be
considered lobbyists, and that lobbyists are generally not
salespeople.

The question of who qualifies as a commission
salesperson is probably the most frequently asked of the
Commission by lobbyists, clients, business associations
and others. The definition in the Act has several stated
requirements for determining the status of a commission
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salesperson; however, the use of general terms has led to
difficulty in applying the requirements to specific em-
ployment arrangements. The most common criticism of
the attempts the Commission has made to interpret the
commission salesperson status is that much of what the
Commission proposed to include in the guidelines was
not in the law.

For example, the definition states that a commission
salesperson is an employee or an independent contrac-
tor for a vendor.3® In an early attempt to interpret this
requirement, the Commission stated that a commission
salesperson could only be associated with one vendor. It
was subsequently learned that this requirement did not
reflect actual current relationships between commission
salespersons and vendors.

The definition in the Act also provides that a com-
mission salesperson must be compensated, in whole or in
part, by the payment of a percentage amount of all or a sub-
stantial part of sales.’” An early proposed interpretation of
this requirement stated that the amount of compensation
a salesperson earns from commissions had to exceed the
non-commission compensation. After reviewing com-
ments on this proposed interpretation, the Commission
learned that trying to put a number or percentage on
this balance does not allow vendors enough flexibility in
relation to their method of compensating salespersons. It
also allows for the inconsistent possibility that a person
could qualify as a commission salesperson in a good year
but not in a bad year.

The Commission has not as yet addressed the ques-
tions of whether there should be a stated maximum
percentage of commission payable or what constitutes a
substantial part of sales.

A better approach to interpreting the commission
salesperson exemption, as well as any other term or
provision that seems to require explanation, would be
to emphasize the most important factors in the law as
written. For the commission salesperson exemption, the
primary consideration should be whether the individual
is a salesperson, not a customer representative, a sales
manager or supervisor. Secondly, the salesperson must
receive a commission on all or a substantial part of sales,
and a substantial part should mean almost all.

It should be noted that there have been several sug-
gestions that the law be changed to apply to salesper-
sons, rather than commission salespersons, the idea be-
ing that the method of compensation should not matter if
the person is primarily employed as a salesperson.

As stated above, the Commission’s attempt to pro-
duce a guideline interpreting the commission salesper-
son exemption is illustrative of the problems encountered
with attempting to interpret and apply the law as written
to existing fact patterns.

VIl. The Legislative Exemption

While the focus of the Lobbying Act has been report-
ing and disclosing of lobbying activity, the 2005 amend-
ment, which added the procurement lobbying category,
has for the first time created a restriction on lobbying
activity. During the restricted period, lobbying activity
can only be addressed to the designated contact in the
procuring governmental entity.?® A first violation of this
restriction can result in a civil penalty of $10,000, and a
second violation within four years of the first, in a $25,000
penalty, as well as a prohibition against engaging in pro-
curement lobbying activities for a period of four years.®

The restriction and penalties created by the 2005
amendment should provide a significant deterrent to
engaging in lobbying activity in violation of the statute.
However, they fail to affect an extremely significant
category of lobbying activity because of an exception to
the restriction provided for in the statute. That exception
provides that the restriction shall not prohibit a lobbyist
from contacting a member of the state legislature about a
governmental procurement at any point in the process.*
The exception does not relieve the lobbyist from reporting
the lobbying activity, but it does allow for contacts during
the period of time in which the governmental entity is
deciding the award of the contract.

As stated above, the exception to the procurement
lobbying restriction does not relieve the lobbyist from re-
porting his or her contacts with members of the state leg-
islature. The real significance of this exception is found in
the corresponding 2005 amendment of the State Finance
Law.*! The State Finance Law requires governmental enti-
ties to record all contacts received during the restricted
period and to report them in the procurement record that
supports the award of the resulting contract. Following
this requirement in the statute is a provision that states
that communications received from members of the state
legislature or their staffs, acting in their official capacity,
shall not be considered contacts and need not be recorded
in the procurement record.*?

As a result, a lobbyist is allowed to contact a member
of the state legislature about a governmental procure-
ment, and the legislator or his or her staff may contact
anyone in the procuring governmental entity concerning
the procurement at any time, and the second communica-
tion need not be reported or recorded.

This exception is ironic in view of the near universal
support of all those involved in the passage of the 2005
amendment for full disclosure and transparency in the
procurement process. Of interest is the fact that the Sen-
ate sponsor’s memorandum, the document designed to
summarize the purpose and provisions of the bill, fails to
make any specific mention of the highly significant excep-
tion for contacts with and by members of the legislature
during the restricted period.
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The legislative exception is even more ironic in light
of a highly publicized event that was an important impe-
tus for the passage of the procurement lobbying amend-
ment. In 2002, State Senator Guy Velella (“Velella”)*
was charged in a 25-count count indictment that alleged
Vellela had accepted money in return for steering lucra-
tive state contracts to bribe-payers from late 1995 through
June 2000.4 On the day he was scheduled to start trial on
bribery charges, Velella pleaded guilty to a felony charge
of fourth-degree conspiracy in exchange for a sentence
of one year in jail.#> In his plea statement to the court,
Valella admitted that he called and met with government
officials to help clients get contracts to work for various
state agencies.

While the inclusion of procurement lobbying in the
Lobbying Act is not intended to prevent criminal activ-
ity as described above, it was intended to provide full
disclosure of any attempts to influence decisions by
public officials related to governmental procurements. By
exempting contacts made by legislators with governmen-
tal entities during the restricted period, the goals of full
disclosure and transparency are much less likely to be
attained.

VIIl. Conclusion

In the first seven months of 2006, there have been
161 lobbyist/client registrations under the category of
procurement lobbying, and 359 under the category of
both, which includes procurement and non-procurement
lobbying. It is unclear at this time whether those numbers
are greater or less than what should be expected. There
has been speculation on both sides of the argument: that
more interested parties are registering because they are
being cautious or fewer are registering because they
are unsure of the registration requirements. Only ad-
ditional time and tracking of registrations will disclose
what should be the correct level of procurement lobbying
registration.

It is evident, however, that the stated goals of lob-
bying activity being addressed only to procurement
professionals in contracting entities, and recording of all
such contacts during the procurement process cannot be
met, because those requirements apply only during the
restricted period. Lobbying activity prior to the restricted
period may be addressed to anyone in a governmental
entity and need not be recorded. Also, the legislative ex-
emption further erodes the obligation to record contacts
that was intended to produce the much proclaimed and
anticipated transparency and openness in the procure-
ment process.

It is also evident that the new provisions are not a
ban on procurement lobbying, contrary to some of the
public statements made in the time leading up to the pas-
sage of the legislation. While it is true that the Act now

contains a limited restriction on lobbying activity during
the restricted period, the remaining procurement lobby-
ing provisions are consistent with the historical purpose
of the Act: to achieve full registration and disclosure of
lobbying activity. It remains to be seen whether the Act as
written will provide an adequate mechanism to achieve
those objectives.

It is imperative that the Commission continue and
intensify its efforts to provide guidance regarding pro-
curement lobbying to lobbyists, clients, governmental
entities and other interested parties. The Commission
has attempted to address the application of the procure-
ment provisions by stressing the need for awareness and
understanding of the many communications and activi-
ties that are part of a company’s normal business activity
but are not considered lobbying activity because they are
not related to a governmental procurement or specifically
exempted by law. The Commission holds weekly train-
ing sessions open to all interested parties, and has con-
ducted numerous on-site training sessions at the request
of interested organizations. The Commission has drafted
guidelines intended to provide interpretation of statu-
tory provisions, which may not be self-explanatory. The
Commission has also received and replied to numerous
written and telephone requests for staff or Commission
opinions interpreting the procurement provisions. The
Commission is aware that its educational efforts relating
to the issues discussed in this article must continue and
expand.
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Practical Implementation of New York’s Procurement
Lobbying Law: Issues, Solutions and Lessons Learned

By Marie A. Corrado and William A. Howe

Introduction

The budget of the State of
New York was $106.5 billion
last year.! Of that amount, $30
billion was spent in procuring
goods and services.? As one of
the state’s largest agencies, the
New York State Department
of Transportation (NYSDOT)
has an annual budget of ap-
proximately $8.7 billion.3 In
fiscal year 2005-2006, NYSDOT
spent $2 billion on the purchase
of goods and services through
contracting mechanisms of different types.*

Marie A. Corrado

Public concern that governmental decisions may be
improperly influenced, spurred by various well-publi-
cized scandals, led to sweeping amendments to the New
York Legislative Law and State Finance Law” last year
which were meant to bring closer scrutiny to the area
of lobbying in connection with government contracting
for goods and services, called procurement lobbying.

The new laws are far-reaching and put in place complex
reporting requirements for lobbyists and restrictions on
activities, as well as recording and policing responsibili-
ties for governmental agencies. Since NYSDOT’s expendi-
tures are so large, changes to the procedural requirements
of procurement necessarily have huge practical impacts,
not necessarily fully understood or contemplated in the
development of the new provisions.

This article will examine the implementation of and
impacts on the work of NYSDOT of the new requirements
set forth in the most recent amend-

2005.7 The federal government®
and all 50 states have instituted
some form of control over lob-
bying activities.’

Government procurement
is very big business. The United |
States government spends
over $230 billion per year on
procurement.’” Combined an-
nual procurement spending for
state and local governments is )
well over $1 trillion.!! It is no i -
surprise that public anxiety William A. Howe
concerning possible improper
influence over government spending decisions has led to
attempts at increased regulation of lobbying and procure-
ment activities.

On the federal level, the United States Senate passed
the Lobbying Transparency and Accountability Act of
2006'2 on March 29, 2006, which would establish a variety
of new restrictions and disclosure requirements for lobby-
ing activities. Supporters and opponents have divergent
views on the effectiveness of this bill, and, as of the date
of the submission of this article, it has not yet been taken
up by the United States House of Representatives.

States have also moved to control lobbying activities
in connection with government spending. Procurement
lobbying is addressed by the laws or executive orders of
eighteen states.!® The following map printed in the March
2005 Legisbrief of the National Conference of State Legisla-
tures, shows the status of state lobbying laws as of March
2005.14

ments to the New York Legislative Law
and State Finance Law, which will be
referred to in this article as the Procure-
ment Lobbying Law. It will describe
some practical problems the agency has
encountered and addressed and will
give recommendations for future fine-
tuning of the statute. o

Background

Government lobbying is big busi-
ness. Lobbyists spend about $1 billion a

the government.® In New York, lobbyists

States that regulate only
legislative lobbying

. . . States that regulate lobbying relating
year in attempts to influence the work of to legislative and executive branch rulermnaking.

. . K . States that regulate lobbying relating to all official
reported eXpendltureS of $149 million in action of the legislative and executive branches

Lobbying Laws Around the Country
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In New York State, traditional lobbying relating
to legislative actions has been regulated by law since
1977, with provisions relating to procurement lobbying
added by the most recent amendments in 2005.%° Gov-
ernor George E. Pataki had previously acted to regulate
procurement lobbying by enacting Executive Order 127.16
The Executive Order directed state agencies to collect
and record information about contacts by persons or
organizations attempting to influence the procurement
process. Certain types of contracts were exempted, most
notably those that were required by law to be awarded to
the lowest bidder. Agencies were required to collect in-
formation from prime contractors and subcontractors in
connection with persons or organizations retained, em-
ployed or designated by the companies to attempt to in-
fluence a procurement, and also to record any contacts by
persons or organizations not so named that attempted to
influence a procurement. In addition, each procurement
contract subject to the Executive Order was required
to include a certification from the awarded vendor that
information provided was complete, true and accurate.

Overview of the Procurement Lobbying Law

The Procurement Lobbying Law added detail and
complexity to the previously existing requirements. The
law covers two related aspects of procurements: (i) activi-
ties by the business and lobbying community seeking
procurement contracts (through amendments to the Leg-
islative Law)!” and (ii) activities involving governmental
agencies establishing procurement contracts (through
amendments to the State Finance Law).!® The law modi-
fied the governance and powers of the Temporary State
Commission on Lobbying to give it responsibility for ad-
ministration and enforcement;'? established an Advisory
Council on Procurement Lobbying to advise the Com-
mission on implementation of the law’s provisions;?’ set
forth strict penalties for lobbyists who violate the law;?!
adopted provisions for debarment of vendors that violate
the law;?? and provided complex requirements for state
agencies to follow in their procurement processes.?

NYSDOT Procurements

In order to illustrate the effort that NYSDOT took to
come into compliance with the Procurement Lobbying
Law, some basic information on the agency’s procure-
ments is offered. In state fiscal year 2005-2006, NYSDOT
entered into over 2,500 contracts.?* That year NYSDOT
executed 298 construction contracts totaling approxi-
mately $1.2 billion. Award of construction contracts is
governed by the Highway Law, which allows award
only after public advertisement, public bid opening and
an agency determination of the lowest responsible bid-
der.2 NYSDOT entered into 306 consultant agreements
or supplements totaling approximately $250 million.
Procurement of engineering, architectural and surveying
services is governed by section 136-a of the State Finance

Law and other services are governed by section 163 of the
State Finance Law. NYSDOT executed 180 contracts and
purchase authorizations for commodities and non-profes-
sional services totaling approximately $175 million. There
were a total of 1,373 contracts or supplements with local
governments, industrial development agencies and other
miscellaneous entities, and 210 grant agreements were
also executed with miscellaneous entities. Finally, roughly
200 agreements with railroads and utilities were pro-
cessed. These agreements are necessitated by the location
in the state right-of-way of rail or utility facilities which
will conflict with agency work in that area. The agree-
ments are usually paid on a time and material basis with
no bidding or other procedural requirements.?®

NYSDOT's Compliance with the Procurement
Lobbying Law

With the help of the Advisory Council on Procure-
ment Lobbying, NYSDOT’s General Counsel, Thomas D.
Perreault, the Commissioner of Transportation’s designee
on the Council, and contracting professionals in the agen-
cy addressed the first question in connection with the Pro-
curement Lobbying Law, which was to determine which
types of contract transactions are subject to the law.?” The
statute exempts seven types of transactions: contracts
for less than $15,000, grants, contracts with not-for-profit
corporations, intergovernmental agreements, railroad and
utility force accounts, utility project relocation agreements
or orders, and eminent domain transactions.” A signifi-
cant change from the requirements of the governor’s prior
executive order? is that construction contracts and other
types of contracts which must be awarded to the low
bidder are no longer exempt. Most of the exemptions are
defined in the law, except for railroad and utility agree-
ments. The nature of railroad and utility agreements, as
NYSDOT uses them and as described above, makes the
possibility of improper influence negligible. Accordingly,
the law’s exemption for such agreements is appropriate.

On construction contracts alone NYSDOT executes
approximately 1,500 change orders every year affecting
$140 million, which made the second most important
issue the definition of the types of contract amendments
which are subject to the Procurement Lobbying Law. The
statute states that its provisions apply to “government
procurements” and defines them to include

the approval or denial of an assignment,
amendment (other than amendments that
are authorized and payable under the
terms of the procurement contract as it
was finally awarded or approved by the
comptroller, as applicable), renewal or ex-
tension of a procurement contract, or any
other material change in the procurement
contract resulting in a financial benefit to
the offerer.3
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Contract professionals know there are many different
types of contract amendments. To use construction con-
tracts as an example, many change orders simply reflect
adjustments based on field conditions, and the terms of
payment are fully detailed in the original specifications
(e.g., structural support piles have to be driven 50 feet
deep rather than the 40 feet estimated in the contract,
and the specifications provide for payment at the origi-
nal price bid per foot up to a 100% quantity increase).
These changes could result in a substantial cost increase
or decrease. Other changes involve adding an item of
work that the agency feels is necessary or desirable (e.g.,
replacing a section of guide rail that is damaged; install-
ing sidewalks on a road paving project upon request and
payment by the local municipality). In some cases these
types of changes can be paid at the original unit price
bid; in others the price must be negotiated with the con-
tractor. A third type of change order would be one that
extends the term of the contract and adds new work to
the contract (e.g., an extension of an “as-needed” bridge
repair contract for an additional year and an additional
$1 million).

The broadest interpretation could have been that if
the original contract allows amendments in any fashion,
all such amendments are authorized and payable and
therefore not subject to the Procurement Lobbying Law.
The narrowest interpretation would be that no amend-
ments are authorized and payable until they are formally
executed and therefore all are subject to the Procurement
Lobbying Law. The present working interpretation is
somewhere in the middle.

For consultant contracts, amendments are subject to
the Procurement Lobbying Law if they increase the con-
tract by $15,000 or more. For construction contracts and
for commodities and services contracts, all change orders
and amendments are exempt from the Procurement Lob-
bying Law.3!

With those two issues addressed, in response to NYS-
DOT'’s responsibilities under the Procurement Lobbying
Law, NYSDOT prepared a plain language summary of
the requirements of the law. The summary was posted on
NYSDOT’s internal website for broadest agency expo-
sure. Briefings were held with the Commissioner, his staff
and high-level managers and training was conducted for
Regional Construction Engineers, Regional Design En-
gineers, Regional Administrative Officers and other con-
tract professionals in the agency. In an effort to educate
the construction contracting community, an article was
submitted to and published in the New York State Chap-
ter, Inc. Associated General Contractors’ magazine.3?

The remainder of this article will paraphrase ten of
the key steps NYSDOT took under the law, discuss the
ramifications of each and provide recommendations and
comments, as appropriate.

1. NYSDOT must identify a contact person or per-
sons for procurements greater than $15,000.%

NYSDOT has modified its advertisements for contract
bids or proposals to include at least two contact persons
in each advertisement: the employee coordinating the
procurement, his or her supervisor, and in most cases, a
person in the program area requesting the procurement
who can be contacted directly for technical questions.

To reduce the work of customizing advertisements for
each procurement and since staffing is subject to change,
contact persons are identified by their functional title—for
example, Supervisor of Construction Contract Unit, cur-
rently John Smith at (phone number) or Project Manager
in Regional Design Office at (phone number). If no name
is provided (not uncommon for the technical contact),
vendors are directed to call the general office number pro-
vided and ask for the contact person by contract number
and functional title.

In theory, no one but the contract professionals in
NYSDOT will be contacted in an effort to influence a
procurement since NYSDOT personnel at every level
have been uniformly trained to immediately direct any
caller to the designated contact person. This aspect of the
law seems to be the most clearly aimed at the heart of the
issue and seems most likely to help bring new focus to in-
teraction between the vendor community and NYSDOT.

2. Bid documents and solicitations must be revised
to reflect the Procurement Lobbying Law, must
include a summary of agency policy and prohibi-
tions and incorporate guidelines and procedures.?

NYSDOT has included these in different ways for
different types of advertisements. Where space is readily
available (e.g., on NYSDOT’s website), extensive guide-
lines are provided in each advertisement. For advertising
media where length must be limited (e.g., newspapers
and magazines), the Procurement Lobbying Law require-
ments are noted briefly in the advertisement with the
detailed guidance incorporated by reference to the docu-
ments on NYSDOT’s website.

3. NYSDOT must seek written affirmation from
vendors that they understand the provision of the
Procurement Lobbying Law governing contact
with agencies in connection with procurements
and that they will comply with the law.3®

This affirmation is required from all vendors that
respond to an advertisement for a procurement, not just
the vendor that is ultimately awarded the work. NYSDOT
collects this affirmation in two different ways. For most
contract types, the Procurement Lobbying Law affirma-
tion was added to the list of certifications in the jurat
clause on the signature page of the bid or proposal. This
consolidation with other required affirmations simplifies
the process for vendors and avoids the need for separate
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forms with separate signatures. Other contracts must in-
clude a separately signed form created for this purpose.3®

4. Responsibility determinations must consider
compliance with the Procurement Lobbying Law
as part of vendor responsibility reviews.?’

Reviews of the responsibility of a contractor or
vendor, that is reviews of whether the contractor has
the requisite ability and integrity to be awarded an
agency contract, have been formalized in NYSDOT since
1986.% NYSDOT’s Contract Review Unit process is flex-
ible enough to provide for review of the compliance of
NYSDOT’s vendors with all applicable laws and rules.
The Procurement Lobbying Law gives added emphasis
to compliance with its provisions, but the agency did not
have to change its official orders or procedures to accom-
modate the new review.

5. Employees must notify the agency’s ethics officer
or inspector general of any suspected violations of
the Procurement Lobbying Law by vendors.?

NYSDOT’s internal Procurement Lobbying Law pro-
cedures and guidelines instruct staff to report all contacts
they believe are impermissible to one or both of these
individuals.

6. NYSDOT must investigate alleged violations of
the Procurement Lobbying Law by vendors and
provide them with notice of the investigation and
an opportunity to be heard.*

NYSDOT’s procedures call for an investigation,
notice to the vendor if appropriate, and, if it appears a
violation has occurred, a determination by NYSDOT’s
Contract Review Unit.

7. If a knowing and willful violation of the Procure-
ment Lobbying Law is found, the statute requires
a finding of non-responsibility and does not per-
mit award of the contract.*!

The agency’s discretion to award a contract if a
violation of the Procurement Lobbying Law is found
is severely limited. The law allows award under such
limited circumstances that a finding of violation amounts
to a directed decision. Upon a second violation of the
law within four years, the law provides for a four-year
debarment of the violator, subsidiaries, and related enti-
ties. It is noteworthy that the strict directions given in the
Procurement Lobbying Law mirror those in the Labor
Law and perhaps are more restrictive.*? As of the date of
this article, no violations of the law have been identified
by NYSDOT.

8. NYSDOT must require written disclosure of past
violations of the Procurement Lobbying Law in
bid solicitation. Failure to timely and accurately
disclose information in connection with the

Procurement Lobbying Law must be part of any
responsibility review.*?

Initially, NYSDOT believed that this requirement was
adequately addressed by the requirement for vendors
to submit disclosure questionnaires which call for the
notation of any finding of non-responsibility. NYSDOT
requires submittal of a Uniform Contracting Question-
naire for construction contractors.** All other vendors
are required to submit a Standard Vendor Responsibility
Questionnaire.*> The questionnaires are detailed and are
submitted annually with a requirement that the vendor
update the form whenever significant changes occur. Un-
fortunately, though, it is possible that an entity submitting
a bid or proposal will not have a questionnaire on file,
since the forms are only required and closely reviewed in
anticipation of a contract award. The wording of the Pro-
curement Lobbying Law forced NYSDOT to conclude that
it must require all vendors to submit an additional form
with their bid or proposal. The new form, which must
also be signed, asks specifically and solely for disclosure
of prior findings of non-responsibility due to Procure-
ment Lobbying Law violations.

The collection of new forms from each offerer or bid-
der does not seem burdensome until the magnitude of the
effort and possible consequences are considered. Gener-
ally, strict compliance with previously existing paperwork
provisions was not required of any vendor unless and
until the agency was contemplating award to the vendor.
There can be literally dozens of proposals or bids submit-
ted in connection with any one procurement. Theoretical-
ly, collecting affirmations and other information from all
vendors might be important to focus the business com-
munity’s attention on the new law. In practice, however,
if the award of a contract cannot proceed without forms
from unsuccessful bidders, whose motivation to comply
will naturally be minimal, the working of the agency will
be unnecessarily slowed. Especially at this point in time,
when everyone knows there have been no findings of vio-
lations of the law, no findings of non-responsibility, and
that, therefore, every attestation will be true and accurate,
this aspect of the statute adds nothing to the integrity of
the process.

9. If a communication with the agency can reason-
ably be inferred to be an attempt to influence
selection of a vendor or terms of procurement, the
employee contacted must document the name,
address, phone number, principal place of busi-
ness of the person contacting NYSDOT and note
whether the communicator is retained, employed,
or designated to contact the agency about pro-
curement and include the record of contact in the
procurement record.*6

Documentation of contacts has been the most burden-
some requirement for NYSDOT. The law does not limit
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the recording of contacts to ones that are impermissible
(i.e., lobbying of someone other than a designated contact
person). Permissible contacts to the designated contact
person must also be documented if they can be consid-
ered an attempt to influence the selection of vendor or the
terms of the procurement. This definition is so broad that
routine communications between staff-level individuals
which occur on every single contract must in many cases
be recorded.

“It is necessary for government to
continue to assure the public that its
funds are being spent in a fair manner
and that procurements are not tainted
by improper influence.”

For example, in the procurement of architectural, en-
gineering and surveying services, firms must be selected
solely on the basis of qualifications, with cost negotiated
after a firm is selected.?” Negotiation has been interpreted
as affecting “the preparation or terms of the specifica-
tions, bid documents, request for proposals, or evalua-
tion criteria for a procurement contract,” which makes
these routine negotiations reportable under the law.*
NYSDOT staff have had to document more than 2,000
reportable contacts since the Procurement Lobbying Law
was implemented, the vast majority of which are these
routine, staff-level contacts. Unfortunately, to the extent
the law meant to capture a record of activities defined as
lobbying, those contacts may be obscured in a flood of
paperwork.

10. Contracts must be amended to include the right
of NYSDOT to terminate the contract in the event
false certifications under the Procurement Lobby-
ing Law are submitted.*

All NYSDOT contracts now contain this reservation.

Conclusion

It is necessary for government to continue to assure
the public that its funds are being spent in a fair man-
ner and that procurements are not tainted by improper
influence. The Procurement Lobbying Law is formulated
to meet that laudatory goal and makes important strides.
Since the provisions of the law related to state agency
responsibilities expire on December 31, 2007,* perhaps
amendments can be anticipated. It is hoped that this
article has illustrated that future amendments to the law
should be specifically targeted at eliminating paperwork
exercises that do not add commensurate value. Other-
wise, the danger is that the public may become further
disillusioned with efforts to prevent wrongdoing that are
perceived as simply further slowing the useful workings

of government with no reasonable expectation that gov-
ernment integrity has been improved.
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Glossary

Provided by the New York State Office of General Services

1. Agency Specific Contract—A contract where the specifications for the product and/or service are described and
defined, by the customer, in order to meet the needs of one or more state agencies. These contracts are often limited by
the number of participants, quantities and delivery points. (NYS Finance Law § 163(3)(c))

2. Attorney General (“AG”)—The Attorney General of the State of New York. The duties of the office are set forth
in Executive Law § 63. With respect to procurement, the Attorney General, among others, reviews complaints of
improper conduct and may also conduct examinations into the performance of a contract.

3. Backdrop Contract—A contract with an entity who is part of a pool of qualified vendors who are eligible to
participate in a secondary Mini-Bid Award Process or other specified selection process. These are multiple award,
centralized contracts where the Office of General Services (“OGS”) defines the specifications for a product or services
to meet the needs of Authorized Users. A vendor may pre-qualify so that their firm can be among the firms eligible to
bid on work initiated by authorized users through a mini-bid award process in which the authorized user develops

a project definition outlining the specific requirements of the acquisition, soliciting proposals from the backdrop
contractors pre-qualified in the area of expertise called for in the project definition. Selection of a contractor is either
made through the mini-bid process or on a single or sole source basis where justification for the same can be made.

4. Best Value—The basis upon which bids are evaluated and contracts are awarded for services. This involves a
determination which weighs price against the quality and efficiency of the vendor, through the use of objective and
quantifiable criteria, developed in advance of the receipt of offers. (NYS Finance Law § 163(1)(j))

5. Bidder, Offerer or Proposer—Any individual or other legal entity, or any employee, agent, consultant or person
acting on behalf thereof, which submits a bid in response to a bid solicitation or contacts a governmental entity about
a governmental procurement during the restricted period. (NYS Finance Law §§ 139-j(1)(h) and 139-k(1)(h) and NYS
Legislative Law § 1-c(q))

6. Bid—An offer or proposal submitted by a bidder to furnish a described product or service at a stated price for the
stated contract term.

7. Centralized Contract—Single or multiple award contracts where the specifications for a product or general scope of
work are described and defined by OGS to meet the needs of authorized users. Centralized contracts may be awarded
on a sole source, single source, emergency or competitive basis. Once the contract is established, procurements may
be made from selected contractor(s) without further competition or mini-bid unless otherwise required by the bid
specifications or contract award notification. (NYS Finance Law § 160(1)) Centralized contracts have second priority in
purchasing pursuant to NYS Finance Law § 163(3).

8. Commissioner of OGS (“Commissioner”)—The head of OGS. The duties of this office are defined in Executive
Law § 200. In the case of bid specifications issued by an authorized user, this term also includes the head of such
authorized user or their authorized representative. OGS, through the Commissioner and his staff, provides support
services to state agencies, public authorities, municipalities, and other entities during the procurement process by
providing centralized contracting and procurement services, developing detailed specifications, evaluating bids and
monitoring vendor performance.

9. Commodity—Material goods, supplies, products, construction items or other standard articles of commerce (other
than printing or technology) which are the subject of any purchase or exchange. (NYS Finance Law § 160(3))

10. Contacts—Any oral, written or electronic communication with a governmental entity under circumstances where
a reasonable person would infer that the communication was intended to influence the governmental procurement.
(NYS Finance Law §§ 139-j(1)(c) and 139-k(1)(c))
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11. Contract Award—The choosing of a contract recipient. Contracts for commodities are awarded on the basis of
lowest price to a responsive and responsible offerer. Contracts for services are awarded on the basis of best value to a
responsive and responsible offerer. (NYS Finance Law § 163(10))

12. Costs—The total dollar expenditure. Article 11 of the NYS Finance Law requires costs to be quantifiable; taking
into account, among other things, the price of the given good or service being purchased; the administrative, training,
storage, maintenance or other overhead associated with a given good or service; the value of warranties, delivery
schedules, financing costs and foregone opportunity costs associated with a given good or service; and the life span
and associated life cycle costs of the given good or service being purchased. (NYS Finance Law § 160(5))

13. Discretionary Buying Thresholds—Statutory amounts under which agencies may purchase services and
commodities, pursuant to § 163 of the NYS Finance Law, without a formal competitive process as long as such
purchases are done in compliance with guidelines established by the State Procurement Council. Currently, state
agencies may now purchase services and commodities in an amount not exceeding fifty thousand dollars without

a formal competitive process; OGS may now purchase services and commodities in an amount not exceeding
eighty-five thousand dollars without a formal competitive process and state agencies may now purchase recycled or
remanufactured commodities or technology or services or commodities from small business concerns or those certified
pursuant to Article 15-A of the Executive Law in an amount not exceeding one hundred thousand dollars without a
formal competitive process. (NYS Finance Law § 163(6))

14. Emergency—An urgent and unexpected situation where health and public safety or the conservation of public
resources is at risk. Such situations may create a need for an emergency contract. (NYS Finance Law § 163(1)(b))
Pursuant to the Procurement Council guidelines, an agency’s failure to properly plan in advance which then results in
a situation where normal practices cannot be followed does not constitute an emergency.

15. Emergency Contract—A contract that is necessary due to an emergency. In such cases, a waiver of the competitive
bidding requirements can be approved by the agency head or their designee. These transactions must be documented
in the Procurement Record. (NYS Finance Law § 163(10)(b) and § 9A-3 N.Y.C.R.R. 250.10(b))

16. Invitation for Bids (“IFB”)—A form of solicitation used for procurements where the needed commodities, services
or technology can be translated into exact specifications and the award can be made on the basis of lowest price or best
value when the best value determination can be made on price alone. (NYS Finance Law § 163(7) and Procurement
Guidelines)

17. Lowest Price—The basis for awarding contracts for commodities among responsive and responsible offerers. (NYS
Finance Law § 163(1)(i))

18. Minority and Women Owned Business Enterprise (“MWBE”)—Businesses certified under Article 15-A of the
Executive Law which are independently owned, operated and authorized to do business in NY; and are owned and
controlled by at least fifty-one percent women or minority group members who are citizens of the U.S. or permanent
resident aliens. Such ownership must be real, substantial and continuing; and the minorities or women must have and
exercise the authority to control independently the day-to-day business decisions of the enterprise. Under § 313 of

the Executive Law, state agencies are required to award a fair share of state contracts to these businesses. In addition
pursuant to § 163(6) of the State Finance Law, state agencies may purchase services and commodities in an amount not
exceeding one hundred thousand dollars from these businesses without a formal competitive process.

19. Multiple Awards Contract—A contract that is awarded to more than one responsive and responsible bidder who
meets the requirements of a bid specification in order to satisfy multiply factors and needs of authorized users as

set forth in the bid document. These factors may include complexity of terms, various manufacturers, differences in
performance required to accomplish or produce required end results, production and distribution facilities, price,
compliance with delivery requirements and geographic location. A multiple award may be made as a result of a
single IFB (i.e., books) or as the result of issuing a single contract for multiple IFBs for similar products (i.e. PCs). NYS
Finance Law § 163(10)(c) and § 9A-3 N.Y.C.R.R. 250.10(c)).
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20. Non-State Agency Authorized User—An entity authorized by New York State Law, contract or the Commissioner
to participate in NYS centralized contracts (including but not limited to political subdivisions, public authorities,
public benefit corporations, and certain other entities). A complete list of non-state agency authorized users can be
found on the OGS website at http:/ /www.ogs.state.ny.us\ purchase\snt\othersuse.asp

21. OGS Procurement Services Group (“PSG”)—The entity within OGS that establishes contracts for commodities,
services, technology and telecommunications. PSG is divided into nine teams that focus on various contracting areas
such as computer hardware & software, building supplies, vehicles and heavy equipment, clothing & furniture
communications services and others.

22. Preferred Sources—Entities which have been granted first priority contracting status by statute in order to
advance special social and economic goals. The acquisition of commodities and services from these entities that are in
the form, function and utility required by a state agency, political subdivision or public benefit corporation (including
most public authorities) are exempted from statutory competitive procurement requirements. The entities that have
been granted preferred source status are: the Department of Correctional Service’s correction industries program;
workshops for the blind approved by the Commissioner of the Office of Children and Family Services; special
employment programs operated by facilities within the Office of Mental Health and approved by the Commissioner
of Mental Health which serve the mentally ill; and workshops for other severely disabled persons approved or
incorporated by the Commissioner of Education). (NYS Finance Law § 162)

23. “Piggyback” Contract—A contract which is let by any department, agency or instrumentality of the United States
government and/or any department, agency, office, political subdivision or instrumentality of any state or states
which is adopted and extended for use by the Commissioner in accordance with the requirements of NYS Finance
Law (NYS Finance Law § 163(10)(e) and § 9A-3 NYCRR 250.10(e))

24. Price—The amount set as consideration for the sale of a commodity or service. This may include, but is not limited
to, when applicable and when specified in the solicitation, delivery charges, installation charges and other costs. (NYS
Finance Law § 160(6))

25. Procurement—The process through which state agencies and other authorized users contract for commodities and
services. This process includes the (i) preparation of terms of the specifications, bid documents, request for proposals,
and/or evaluation of criteria for a procurement contract; (ii) solicitation for a procurement contract; (iii) evaluation of
bids for a procurement contract; (iv) award, approval, denial or disapproval of a procurement contract; or (v) approval
or denial of an assignment, amendment (other than amendments that are authorized and payable under the terms

of the procurement contract as it was finally awarded or approved by the comptroller, as applicable), renewal or
extension of a procurement contract, or any other material change in the procurement contract resulting in a financial
benefit to the offerer. (NYS Finance Law §§ 139-j(1)(e) and § 139-k(1)(e) and NYS Legislative Law

§ 1-c(p))

26. Procurement Lobbying—Any attempt to influence any determination: by a public official, or by a person or entity
working in cooperation with a public official, related to a governmental procurement. (NYS Legislative Law § 1-c(c))

27. Procurement Record—The documentation that must be kept relating to a procurement by an authorized user.
Documentation should include, but not be limited to, the justification for a single, sole or emergency purchase,
competitive methodology used, reasonableness of price and contacts during the restricted period. (NYS Finance Law
§§ 163(1)(f), 139-j and 139-k)

28. Proposal—A bid, quotation, offer or response to a governmental entity’s solicitation relating to a procurement.
(NYS Finance Law §§ 139-j(1)(d) and 139-k(1)(d))

29. Recycled Commodity—A product that is manufactured from secondary materials as defined in subdivision one
of § 261 of the economic development law. (NYS Finance Law § 165(3)(a)) NYS Finance Law § 165 creates a preference
for purchases of recycled commodities when they meet the form, function and utility of the authorized user after the
cost of the commodity has been considered. In addition, pursuant to State Finance Law § 163(6) state agencies may
now purchase recycled commodities in an amount not exceeding one hundred thousand dollars without a formal
competitive process.
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30. Remanufactured—A commodity that has been restored to its original performance standards and function and

is thereby diverted from the solid waste stream, retaining, to the extent practicable, components that have been
through at least one life cycle and replacing consumable or normal wear components. (NYS Finance Law § 165(3)(a))
NYS Finance Law § 165 creates a preference for purchases of remanufactured commodities when they meet the form,
function and utility of the authorized user after the cost of the commodity has been considered. In addition, pursuant
to State Finance Law § 163(6) state agencies may now purchase remanufactured commodities in an amount not
exceeding one hundred thousand dollars without a formal competitive process.

31. Request for Proposal (“RFP”)—A type of bid document that is used for procurements where factors in addition to
cost are considered and weighed in awarding the contract on the basis of best value. (Procurement Guidelines)

32. Responsibility—A determination of vendor responsibility must be made by the contracting agency prior to an
award of contract pursuant to NYS Finance Law § 163(9). A bidder is determined to be responsible, pursuant to

the procurement guidelines, if they have skill, judgment and integrity and are found to be competent, reliable and
experienced as determined by the Commissioner. In addition, the bidder must also be determined to be in compliance
with §§ 139-j and 139-k of the State Finance Law relative to the restrictions on contacts during the procurement process
and the disclosure of contacts and prior findings of non-responsibility under those statutes.

33. Responsive—Meeting the minimum specifications or requirements as prescribed in a bid document or solicitation.
(NYS Finance Law § 162(1)(d))

34. Restricted Period—The period of time commencing with the earliest written notice, advertisement or solicitation
of an RFP, IFB or other solicitation from offerers intending to result in a procurement contract with a governmental
entity and ending with the final contract award and approval by the governmental entity and, where applicable,

the state comptroller. (NYS Finance Law §§ 139-j(1)(f) and 139-k(1)(f)) During this period, NYS Finance Law § 139-

k requires a governmental entity to collect and record certain information pertaining to those who contact it in an
attempt to influence a procurement and restricts the time frame and manner in which the business community may
contact a governmental entity with regard to attempting to influence a procurement. Under the law, the business
community is obligated to make only permissible contacts during the restricted period and may only contact those
who are designated by the governmental entity regarding a procurement.

35. Reverse Auction—A fixed-duration bidding event hosted by a single buyer, in which multiple suppliers compete
for business by submitting proposals and competing to offer services or supplies in an open environment via the
internet. It is a tool used in industrial business-to-business procurement in which the roles of the buyer and seller
are reversed, with the primary objective being to drive purchase prices downward. In an ordinary auction, buyers
compete for the right to obtain a good. In a reverse auction, sellers compete for the right to provide a good.

36. Service—The performance of a task or tasks, including material goods, which is the subject of any purchase or
other exchange. For the purpose of Article 11 of the NYS Finance Law, technology shall be deemed a service. Services,
as defined in Article 11 of the NYS Finance Law, shall not apply to those contracts for state printing, architectural,
engineering or surveying services, or those contracts approved in accordance with Article 11-B of the State Finance
Law. (NYS Finance Law § 160(7))

37. Single Source—A procurement in which although two or more offerers can supply the required commodities or
services, the Commissioner or state agency selects one vendor over the others for reasons such as expertise or previous
experience with similar contracts. The Commissioner or state agency is required to document in the procurement
record the circumstances leading to the selection of the vendor, including the alternatives considered, the rationale for
selecting the specific vendor and the basis upon which the cost was determined to be reasonable. (NYS Finance Law

§163(1)(h))

38. Small Business—A business which is resident in this state, independently owned and operated, not dominant in
its field and employs one hundred or fewer persons. This also may be referred to as a “small business concern.” (NYS
Finance Law §§ 160(8) and 135-a)

39. Sole Source—A procurement in which only one offerer is capable of supplying the required commodities,
technology or services. (NYS Finance Law § 163 (1)(g))
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40. Specifications—A description of the physical or functional characteristics or the nature of a commodity or
construction item, the work to be performed, the service or products to be provided, the necessary qualifications of
the offerer, the capacity and capability of the offerer to successfully carry out the proposed contract, or the process of
achieving specific results and/or anticipated outcomes or any other requirement necessary to perform the work. This
may include a description of any obligatory testing, inspection or preparation for delivery and use, federally required
provisions when the eligibility for federal funds is conditioned upon the inclusion of such provisions and conditions.
(NYS Finance Law § 163(1)(e))

41. State Agency —All state departments, boards, commissions, offices or institutions but excludes, however, for the
purposes of subdivision five of § 355 of the education law, SUNY, and excludes, for the purposes of subdivision a of

§ 6218 of the education law, CUNY. Furthermore, such term shall not include the legislature or the judiciary. (NYS
Finance Law § 160(9)) This term is also defined in NYS Finance Law § 4-a(1)(i) as any department, board, bureau,
division, commission, committee, council, office of the state, or other governmental entity with statewide jurisdiction.
In addition, NYS Finance Law § 2-a defines the term as any state department, SUNY, CUNY, board, bureau, division,
commission, committee, council, office or other governmental entity performing a governmental or proprietary
function for the state, or any combination thereof as provided in subdivision two of § 951 of the Executive Law, except
any public authority or public benefit corporation, the judiciary or the state legislature.

42. State Comptroller (“Comptroller”)—The Comptroller of the State of New York (NYS Finance Law § 213(6)) In
accordance with § 112 of the NYS Finance Law (or, if this contract is with the State University or City University of
New York, § 355 or § 6218 of the Education Law), if a contract exceeds $50,000 (or the minimum thresholds agreed

to by the Office of the State Comptroller for certain SUNY and CUNY contracts), or if this is an amendment for any
amount to a contract which, as so amended, exceeds said statutory amount, or if, by this contract, the State agrees

to give something other than money when the value or reasonably estimated value of such consideration exceeds
$10,000, it shall not be valid, effective or binding upon the State until it has been approved by the Comptroller and
filed in his office. Comptroller’s approval of contracts let by OGS is required when such contracts exceed $85,000 (NYS
Finance Law § 163(6)).

43. State Procurement Council (“SPC”)—A body chaired by the Commissioner which meets at least quarterly and
consists of nineteen members (including the Commissioner of OGS, the Comptroller, the Director of Budget and

the Commissioner of Economic Development, or their respective designees; heads of other large and small state
agencies chosen by the Governor, or their respective designees; and other members appointed by the Governor and
the Legislature representing a range of public and private sector interests). The Council is responsible for advancing
and continuously improving the state procurement system and developing procurement policy as a means for more
efficient and economic government, for social changes, for business development and the promotion of New York
State. (NYS Finance Law § 161)

44. Technology—A good, either new or used, or service or a combination thereof, that results in a technical method of
achieving a practical purpose or in improvements in productivity. (NYS Finance Law § 160(10))

45. Term—A specified time period which sets forth the duration of the contract.

46. Vendor—The responder to an IFB or an RFP. (Procurement Services website)
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Join a Subcommittee

The New York State Bar Association Committee on Attorneys in Public Services (CAPS) invites all interested NYSBA
members to consider joining one or more of its subcommittees. The following are brief descriptions of the work of
CAPS subcommittees. If you are interested in joining any subcommittee, or would like more information, contact the
committee chairs listed below or send an e-mail to CAPS@nysba.org . You may also call the NYSBA Membership Ser-
vices Department at 518-487-5578.

Administrative Law Judge Subcommittee

This subcommittee focuses on the issues of concern and provision of services to the administrative law judges and
hearing officers (“ALJs”) that conduct administrative hearings in federal, state, and local agencies in New York State. The
subcommittee is the only one of its kind in the New York State Bar Association.

This year, the subcommittee is working on two major projects. First, the subcommittee has developed and is present-
ing a Continuing Legal Education program on administrative adjudicatory procedures in New York. The CLE program
is geared towards the general practitioner and covers administrative adjudication before various state and local agencies.
Second, the subcommittee is considering the adoption of a Code of Conduct for state ALJs.

Although the subcommittee is devoted to the interests of ALJs, its membership is not limited—anyone interested in
the issues concerning the implementation of administrative justice in New York State is welcome to join.

Hon. Catherine M. Bennett cbennett@nysdta.org
Hon. James T. McClymonds jtmcclym@gw.dec.state.ny.us

Annual Meeting Subcommittee

The Annual Meeting Subcommittee develops and implements continuing legal education programs for presentation
at the NYSBA Annual Meeting. The Subcommittee strives to provide programs with broad appeal to attorneys in all areas
of government service on timely issues. Recent programs include an annual United States Supreme Court Review, protect-
ing civil liberties during the fight against terrorism, ethics in government and government reform.

Donna Case djcase@nynd.uscourts.gov

Awards Subcommittee

The subcommittee on awards facilitates CAPS’ recognition of outstanding efforts by public service attorneys. The sub-
committee’s primary function is to coordinate the annual presentation of CAPS” Award for Excellence in Public Service.
Each year, subcommittee members solicit nominations for the award, review all nominations received, and identify the
most worthy nominees. The subcommittee presents a list of finalists to the full CAPS committee, from which the award
recipients are chosen. The Award for Excellence is presented each January at the State Bar Association’s Annual Meeting.

This year, the subcommittee is also working to expand CAPS’ recognition of public service attorneys. The subcommit-
tee is developing a process that will enable CAPS to highlight achievements by public service attorneys who would not
likely be considered for the annual award for excellence.

Anthony T. Cartusciello, anthony.cartusciello@sic.state.ny.us
Robert J. Freeman, rfreeman@dos.state.ny.us

Education Subcommittee

The Education Subcommittee coordinates continuing legal education programs, other than the programs for the
NYSBA Annual Meeting. In the fall of 2006, the Subcommittee worked on a program on “Administrative Hearings Before
New York State Agencies.” This program took place at four locations throughout the state and presented information on
the administrative hearing process at five state agencies that conduct high-profile or high-volume hearings: the Work-
ers’ Compensation Board, the Division of Tax Appeals and the Departments of Health, Environmental Conservation and
Motor Vehicles. We welcome the involvement of other NYSBA members interested in coordinating other educational
programs.

Hon. James F. Horan, AL] jfhO1@health.state.ny.us
Ira J. Goldstein ira.goldstein@tlc.nyc.gov
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Publications Subcommittee
This subcommittee will identify topics and plan to produce books of interest regarding the practice of law before gov-
ernment agencies to inform government and private sector lawyers concerning the policies, processes and precedent set.

Currently, an update of the 2002 Ethics in Government Book is underway. Future projects may include books on
technology law for government lawyers; procurement in New York; and special projects on particular offices, such as the
Office of Counsel to the Governor.

Barbara F. Smith bfsmith@courts.state.ny.us

Government, Law and Policy Journal
Serves as ex-officio members of the Government, Law and Policy Journal’s editorial board and liaisons between editorial
board and the full Committee on Attorneys in Public Service.

Teneka E. Frost tfros@albanylaw.edu teneka_esq@yahoo.com
Robert P. Storch robert.storch@usdoj.gov

Legislative Policy Subcommittee

The Legislative Policy Subcommittee serves as a forum for the development of policy affecting the practice of public
law and the interests of public service attorneys in all branches and levels of government. This Subcommittee supports
the policy program of the New York State Bar Association and develops its own policy positions, including legislation and
legislative memoranda as warranted.

This year, the Legislative Policy Subcommittee is working to advance reform of the collateral source rule (CPLR 4545);
clarify the public sector attorney-client privilege (CPLR 4503); support equal benefits for same-sex partners of public
sector employees, and make public service more economically feasible by enhancing loan forgiveness opportunities. We
welcome participation, including referrals of draft legislation and policy issues, from all public sector constituencies in
New York State.

David Evan Markus dmarkus@courts.state.ny.us
Lori Mithen-DeMasi mithen@nytowns.org

Special Programs Subcommittee

The Special Programs Subcommittee creates, coordinates and participates in unique initiatives of interest to govern-
ment lawyers. This new Subcommittee strives to provide programs of interest to those in public service. We are looking
for ideas and welcome members who would like participate in a wide range of special initiatives and events.

Patricia Martinelli pmartine@oag.state.ny.us
Donna Ciaccio Giliberto donna@nycom.org

Web Subcommittee

Our general goal for the year is to expand the content of the CAPS website, i.e., by providing links to various sites of
interest to government lawyers and to make the website more interactive by posting articles and FAQs, while soliciting
responses to the articles, other questions to be answered by CAPS members, etc. We welcome the involvement of other
NYSBA members interested in developing online resources for government attorneys.

Carl Copps carl.copps@wcb.state.ny.us
Linda Valenti linda.valenti@dpca.state.ny.us
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BOOKS

New York
Municipal
Formbook

Third Edition

Completely revised and updated, the New York Municipal Formbook, Third Edition, was pre-
pared by Herbert A. Kline, a renowned municipal attorney. Many of the forms contained in the
Municipal Formbook have been developed by Mr. Kline during his nearly 50-year practice of
municipal law. Mr. Kline's efforts have resulted in an essential resource not only for municipal
attorneys, clerks, and other municipal officials, but for all attorneys who have any dealings with
local government as it affects employees, citizens and businesses.

NEW YORK
MunNiIciPAL FORMBOOK

Volume One

Wiitten by
Herbert A. Kline, Esq.

Eatiked by
MNancy E. Kline, Esq.

FeEna New Yonk STATE BAR Associamion

Even if you only use a few forms, the time saved will more than pay for the cost of the
Municipal Formbook; and because these forms are unavailable from any other source, this
book will pay for itself many times over.

Reasons to Buy Product Info and Prices*

e Access more than 1,100 forms for use when Book Prices
representing a municipality—including plan- 2006 » 3,318 pp., loose-leaf, 3 vols.
ning, zoning, highways, building permits and * PN: 41606
more NYSBA Members $130
Non-Members $165

Author

Herbert A. Kline, Esq.
Pearis, Kline & Barber, LLP

Book with Forms CD Prices
2006 * PN: 41606C

Binghamton, NY NYSBA Members $150
Editor Non-Members $180
Nancy E. Kline, Esq. CD Prices
Pearis, Kline & Barber, LLP WordPerfect and Microsoft Word
Binghamton, NY * PN: 616006
NYSBA Members $130
Non-Members $170

Third Edition Pricing for past

< purchasers only. Book and CD
I I I I l NYSBA Members $110
NYSBA Non-Members $140

* Prices include shipping and handling, but
not applicable sales tax.

NEW YORK STATE BAR ASSOCIATION

To order call 1-800-582-2452 or visit us online at www.nysba.org/pubs.
Mention code: CL3014 when ordering.
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NYSBA Membership Application

[1Yes, | want to join the New York
State Bar Association.

Name

Address

City State Zip
Office phone ( )

Home phone ( ) Fax number ( )

Date of birth /[

Law school

E-mail address

Graduation date

Join Today —
It Pays to Be a Member

NYSBA membership will:

¢ help you earn MCLE credits —
anywhere and anytime;

e allow you access to outstanding
personal and professional
development opportunities;

e keep you updated on current
legal issues in New York law;

e help you to become part of a
growing nationwide network
of prominent legal professionals;

e enable you to have an impact

States and dates of admission to Bar:

on the profession.

ANNUAL MEMBERSHIP DUES (Check One)
Class based on first year of admission to bar of any state.

DUES PAYMENT

[l Check (payable in U.S. dollars)
REGULAR MEMBER O Mastercard
[l Attorneys admitted 1999 and prior $250. .as ervar
. O Visa
[l  Attorneys admitted 2000-2001 170. _
) [l  American Express
[]  Attorneys admitted 2002-2003 110. 0 b
[1 Attorneys admitted 2004-2006 50. Iscover
[l  Newly admitted attorneys FREE Account No.
[] Law students/graduated law students | | | | | | | | | | | | | | | | |
awaiting admission 10.
NON-RESIDENT MEMBER Expiration Date Date
Out of state attorneys who do not live or work in New York Signature
[l Attorneys admitted 2002 and prior $105
[] Attorneys admitted 2003-2006 50 TOTAL ENCLOSED §
[l Send Information on the Dues Waiver Program
.!1!.';,! Please return this application to:
Membership Services Phone 518.487.5577 Join/Renew

New York State Bar Association
One Elk Street
Albany, NY 12207

FAX 518.487.5579
E-mail: membership@nysba.org
http://www.nysba.org/membership

online at:
nysba.org/membership
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Committee on Attorneys in Public Service

Patricia E. Salkin

Chair

80 New Scotland Avenue

Albany, NY 12208

P/518.445.2351 F/518.445.2303
Albany Law School

Government Law Center

Members

Mary A. Berry

9 Rose Court

Delmar, NY 12054

P/518.474.4614 F/518.473.6876

Catherine M. Bennett

500 Federal Street

Troy, NY 12180

P/518.266.3000 F/518.272.5178
NYS Division of Tax Appeals

Glen T. Bruening

State Capitol, Room 207

Albany, NY 12224

P/518.474.0411 F/518.473.7619
NYS Executive Chamber

Anthony T. Cartusciello
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