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Message from the Chair
By Peter S. Loomis 

It does not seem pos-
sible that it has been three 
years since my appointment 
as Chair of the Commit-
tee on Attorneys in Public 
Service by then NYSBA 
President Michael Getnick, 
and that this is my last 
Message to our readers of 
the Government, Law and 
Policy Journal. The time has 
fl own by quickly and my 
term will end at the end 
of May. I recall that when 
I fi rst assumed this position, I refl ected that I was suc-
ceeding then-Chair Patty Salkin of Albany Law School’s 
Government Law Center, an extraordinary leader of this 
Committee who no sane person would want to follow. I 
continue to salute Patty’s ongoing work for this Commit-
tee and this Association. Indeed, it has been a challenging 
three years for me, with successes of which I am very 
proud, frustrations and disappointments that I continue 
to ponder and which require thought and consideration 
by this Committee’s future leadership if it is to remain 
viable and vibrant.

As to our successes, there can be no question but 
that this publication continues to be one of our com-
mittee’s crowning achievements. With each issue, the 
Journal continues to impress, and we are indebted to our 
partner in this endeavor, the Government Law Center 
at Albany Law School, our editor, Rose Mary Bailly, our 
guest editors over the years, and the students at Albany 
Law School. This publication is a true collaborative effort. 
Without the ongoing work and dedication of many indi-
viduals it simply could not exist. 

I am also extraordinarily proud of the Annual Meet-
ing programs we have presented over the last three years, 
and of our Awards for Excellence in Public Service and 
our Citations for Special Achievement in Public Service, 
which were fi rst presented under my tenure. We have 
mounted programs that have zeroed in on relevant issues 
to New Yorkers, and have appropriately honored those 
whose public service contributions have been truly exem-
plary. These events exemplify what this Committee is all 
about.

As a former Chief Administrative Law Judge prior 
to my retirement, I will admit to some bias, but promul-
gation during my tenure of our Model Code of Judicial 
Conduct for State Administrative Law Judges, a product 
of the Committee’s Subcommittee on the Administrative 
Law Judiciary, and which was adopted by the House 

of Delegates in 2009, stands as the Committee’s single 
unique achievement of which I will always remain most 
proud.

Now for the frustrations and disappointments, I have 
previously written about the challenge of attracting more 
public sector attorneys to bar membership and then ac-
tively involving them in bar activities. Our committee, of 
course, is dedicated to attorneys in public service, and it 
is clear to me that there are still many impediments fac-
ing these attorneys, both external and internal. Public 
sector attorneys must pay their own yearly membership 
fees, and there is currently no program which would offer 
public sector attorneys reduced dues across the board and 
thereby make membership more attractive. It has been 
argued that public sector attorneys, in some cases, earn 
more than those in private practice, so perhaps a reduced 
membership fee should simply be income based. I am 
convinced that the current cost of membership stands as a 
major reason why the Association does not attract a high-
er percentage of lawyers working in public service. A sec-
ond and most unfortunate reason, having nothing what-
soever to do with money, is that some offi ces employing 
public sector attorneys are simply not at all supportive of 
their staff being active in bar activities. Rather than taking 
pride in such activities by their staff, some offi ces see bar 
work as detracting from the time these lawyers devote 
to their jobs. I have personally experienced frustrating 
situations during my tenure when attorneys on this com-
mittee stated that not only did they not receive support 
from their employers, but that they actually felt at risk if 
they were more active and took on additional committee 
responsibilities. Volunteer work on one’s own time for self 
improvement and to benefi t one’s profession should never 
be viewed in a negative context. 

While a majority of our committee’s members have 
been active and vital to our work, it is also frustrating that 
many have not. In any organization, motivating members 
to become involved is a continuing challenge for leader-
ship. Given the initial diffi culty of fi rst attracting the pub-
lic sector member, however, the challenge becomes even 
greater. The Committee on Attorneys in Public Service is 
now in its 12th year of existence, and perhaps it is time 
for a fundamental review and analysis of the Committee’s 
work and mission, an examination aimed at discover-
ing ways to still accomplish our important core func-
tions—publication of the Journal, presenting the Annual 
Meeting program and our Awards and Citations—but yet 
signifi cantly broaden our appeal to attorneys who are not 
yet bar members. In July 2010, former President Stephen 
Younger appointed a Special Committee on Strategic Plan-
ning, and which presented its fi nal report for approval by 

(Continued on page 3)
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Editor’s Foreword
By Rose Mary K. Bailly

In this issue of the Government, Law and Policy Journal, 
Dan Feldman, our Guest Editor, invites our consider-
ation of gun law with a series of articles by well known 
and well regarded experts. The articles examine issues of 
public policy, public health and safety, and politics and 
the resulting laws that govern the sale and ownership of 
guns. We are grateful to Dan for assembling these authors 
to offer us their thought provoking ideas.

I would like to thank our Student Executive Editor 
for 2011-2012, Daniel Levin, Albany Law School, Class of 
2012, for his professionalism, enthusiasm and organiza-
tional skills. He and his Albany Law School colleagues, 
Alaina Bergerstock, Oriana Carravetta, Stefan Eilts, 
Jennifer Jack, Kevin Rautenstrauch, Stephanie Sciandra, 
Adam Staier, Catherine Van Auken, all of the Class of 
2012, worked effi ciently to produce this fi nal product. 
As always, we were in the capable hands of the staff of 

the New York State Bar 
Association, Lyn Curtis and 
Wendy Harbour, for their 
expertise and enduring pa-
tience. And last, my thanks 
to Patty Salkin for her inspi-
ration and support.

Finally, I take full re-
sponsibility for any fl aws, 
mistakes, oversights or 
shortcomings in these pag-
es. The errors are entirely 

my own. Your comments and suggestions are always 
welcome at rbail@albanylaw.edu or at Government Law 
Center, 80 New Scotland Avenue, Albany, New York 
12208.

Visit us on the Web at Visit us on the Web at WWW.NYSBA.ORG/CAPSWWW.NYSBA.ORG/CAPS

NYSBA COMMITTEE ON ATTORNEYS IN PUBLIC SERVICENYSBA COMMITTEE ON ATTORNEYS IN PUBLIC SERVICE

the Executive Committee in November 2011. While that 
Committee looked at the Association as a whole, perhaps 
a similar but narrower look at CAPS would be benefi cial 
and identify strategies to improve our committee. There 
are lasting and meaningful personal rewards that come 
from participating in groups such as ours, and we need to 
let others know what they are missing. 

I have taken enormous pride in our committee and 
I want to fi nally thank those with whom I have worked 
over the last three years. We have had some extraordinary 
committee coordinators and subcommittee co-chairs, 
whose work has made our accomplishments possible, 
and I am deeply indebted to them all. I salute our mem-

bers for their interest and participation in the work of this 
committee. I have made great friends through CAPS, and 
because of the relative isolation in which many public sec-
tor attorneys work, I would likely never have met most of 
these people absent the bar association and our commit-
tee. Lastly, CAPS simply could not function without the 
continuing support of our tireless team from the bar staff. 
Pat Wood and Maria Kroth have made life much easier 
not only for me but for all of the committee chairs who 
have preceded me. Their dedication is simply without 
equal. This year, Megan O’Toole, our new staff liaison, 
has stepped in and been a great partner. Thank you all for 
your devotion and work on our behalf. I wish my succes-
sor all the best.

Message from the Chair
(Continued from page 2)
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David D. Jensen, a prominent Second Amendment 
solo practitioner who often represents defendants ac-
cused of fi rearms possession violations, leads off our 
discussion of legislation with a masterful history of New 
York’s Sullivan Law at its 100th anniversary. Jackie Hilly, 
executive director of New Yorkers Against Gun Violence, 
addresses the legislative picture in New York from what 
is of course the opposite perspective, explaining why and 
how gun control laws need to be strengthened, especially 
at the federal level. Laura Cutiletti and Julie Leftwich, 
of Legal Community Against Violence, experts in state 
gun control laws across the country, deem New York’s 
gun laws relatively strong and effective, but suggest that 
New York could nonetheless benefi t from the examples of 
some other states’ initiatives. New York State Assembly 
Member Michelle Schimel (who happens to represent 
my own neighborhood, and quite well at that) and State 
Senator José Peralta lead the effort in our State to advance 
one legislative initiative strongly urged by Hilly, Cutiletti 
and Leftwich: requiring “microstamping” of bullets. They 
have each given us an article on the subject. Interestingly, 
they offer somewhat different rationales. 

I asked my friend Tom King, president of New York’s 
Rifl e & Pistol Association, to fi nd an appropriate expert 
who could represent the views of his organization. Ste-
phen P. Halbrook, another prominent Second Amendment 
solo practitioner, who has also published extensively on 
the subject of gun owner rights, answered Tom’s call with 
a fi ne submission in that regard on constitutional and stat-
utory interpretation. Robert Spitzer, Distinguished Service 
Professor at SUNY Cortland and the author of The Politics 
of Gun Control, among other books, provides an equally 
fi ne opposing submission on the same subject.

Three leading attorneys at the Brady Center to Pre-
vent Gun Violence’s Legal Action Project, Daniel R. Vice, 
Jonathan E. Lowy, and Robyn Long have performed the 
impressive feat in their article of giving litigators a practi-
cal road map that may enable them to win civil lawsuits 
against culpable gun merchants despite the 2005 federal 
Protection of Lawful Commerce in Arms Act.

Philip Cook, Senior Associate Dean for Faculty and 
Research at Duke University’s Sanford School of Public 
Policy and a leading national expert on the costs of gun 
violence, gives us answers to important questions on the 
basis of empirical and statistical research.

Richard Aborn, the president of New York’s Citizens 
Crime Commission and a longtime gun control activist, 
with his associate at the Constantine Cannon law fi rm, 
Marlene Koury, offer an insightful overview of the current 
politics of fi rearms control. From a different but comple-

As far as I can tell, this 
issue of the Government, Law 
and Policy Journal presents 
the fi rst major published 
symposium on fi rearms, 
public safety, and the law 
since the second issue of Al-
bany Government Law Review 
in 2008. It brings together 
cutting-edge thoughts on 
these matters from some of 
the most prominent schol-
ars, advocates, and govern-
ment offi cials currently ac-
tive in the fi eld. They do not always agree with each other, 
but together they provide solid facts and analysis upon 
which judges, legislators and executives should be able to 
base sound and informed decisions. I am deeply grateful 
to the authors of these articles for their outstanding con-
tribution to the public interest. 

“[T]his issue of the Government, Law and 
Policy Journal presents the first major 
published symposium on firearms, public 
safety, and the law since the second issue 
of Albany Government Law Review in 
2008.”

We have a truly stellar group of contributors. We have 
contributors from the most prestigious gun control orga-
nizations: the Brady Center, New Yorkers Against Gun 
Violence, the Violence Policy Center, the Center to Prevent 
Youth Violence, and the Legal Community Against Gun 
Violence. The head of New York’s Citizens Crime Com-
mission has given us an article. We have a prominent 
contributor recruited for us by New York’s premier gun 
rights organization, the New York Rifl e and Pistol Asso-
ciation. Another of the most prominent gun-rights legal 
scholars has given us a history of New York’s Sullivan 
Law. The Assembly Member and State Senator respec-
tively leading the charge for the most cutting-edge gun 
control legislation in New York have each given us a con-
tribution. One of the foremost experts on the overall costs 
of gun violence, another on the medical costs, and a third 
on the politics of gun control, have each authored articles 
for us. (That makes thirteen, and we will have only twelve 
articles, but I double-counted—one “foremost expert” is 
also a contributor from a “prestigious gun control organi-
zation.”)

Guest Editor’s Foreword
By Daniel L. Feldman
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man authored over 140 laws, including New York’s 
Organized Crime Control Act and New York’s Megan’s 
Law. As Correction Committee chair for twelve years, 
he led some of the fi rst efforts to repeal the Rockefeller 
drug laws. 

From 1999 to 2005, on the senior staff of Attorney 
General Eliot Spitzer, he initiated or contributed sig-
nifi cantly to litigation against handgun manufacturers, 
a major real estate fraud investigation, and signifi cant 
settlements with prominent banking and insurance 
companies, while advising the Attorney General on 
criminal justice legislation and election reform. Sub-
sequently, as Executive Director and General Counsel 
to the New York State Trial Lawyers Association, he 
oversaw research, lobbying, fi nance, legal education, 
business relationships, a $5 million annual budget and 
a 22-member staff. Then, as Special Counsel for Law & 
Policy from 2007 to 2010, Mr. Feldman advised the New 
York State Comptroller, Thomas P. DiNapoli, on a wide 
range of issues including investment policy, economic 
development, supervision of outside counsel, Retire-
ment System hearings, and the administration of the 
unclaimed funds program. 

A graduate of Columbia College and Harvard Law 
School, since 1977 Mr. Feldman has taught law, govern-
ment, and political philosophy at various prominent 
universities in the Northeast, and lectured on jurispru-
dence at Oxford University in 1982 and 1990. His fi rst 
book, Reforming Government, was published in 1981, 
and his second, The Logic of American Government, in 
1990, both by William Morrow & Company. He was 
Legislative Editor and co-author of a third book, New 
York Criminal Law, published by West Publishing 
Company in 1996. He wrote his fourth book, Tales from 
the Sausage Factory, with co-author Gerald Benjamin, 
published by the State University of New York Press 
in September 2010. Feldman’s articles on American law 
and government have appeared in numerous scholarly 
and professional journals, and he served as a member 
of the Editorial Board of Public Administration Review 
from 1992 to 2000.

mentary perspective, centered on the massacre of fellow 
soldiers by Major Nidal Hassan at Fort Hood in 2007, us-
ing a high-capacity personal handgun, Tom Diaz does the 
same. Diaz, the author of Making a Killing: The Business of 
Guns in America, among other publications, serves as se-
nior policy analyst at the Violence Policy Center.

“With the publication of this issue of the 
Government, Law and Policy Journal, we 
have advanced the front lines of thinking 
about the relationships among firearms, 
law, and public safety.”

Finally, Dan Gross and Alison Dickin, of the Center 
to Prevent Youth Violence, suggest that if public safety 
advocates are frustrated by political and statutory barriers 
to gun control, they may nonetheless achieve important 
goals by employing appropriate messaging in social ac-
tion. 

With the publication of this issue of the Government, 
Law and Policy Journal, we have advanced the front lines of 
thinking about the relationships among fi rearms, law, and 
public safety. If our contributing authors reap the reward 
their efforts merit, they will have advanced the front lines 
of public policy as well. 

Daniel L. Feldman is Associate Professor of Public 
Management at John Jay College of Criminal Justice, 
a college within the City University of New York. He 
teaches Ethics and Accountability, Oversight and Inves-
tigation, and Policy Analysis.

After practicing securities litigation at a major law 
fi rm, in 1974 he became executive assistant to then-
Member of Congress Elizabeth Holtzman, and in 1977, 
he became investigations counsel to then-New York 
State Assembly Member Charles Schumer. 

Elected to the State Assembly from the 45th district 
in Brooklyn in 1980, between 1981 and 1998, Mr. Feld-

Visit us on the Web at Visit us on the Web at WWW.NYSBA.ORG/CAPSWWW.NYSBA.ORG/CAPS

NYSBA COMMITTEE ON ATTORNEYS IN PUBLIC SERVICENYSBA COMMITTEE ON ATTORNEYS IN PUBLIC SERVICE
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ing offi cers to issue licenses “to have and possess…in [a] 
dwelling”to “householders” who were of “good moral 
character” and for whom “no other good cause exists 
for…denial.”10 However, people could obtain licenses 
“to have and carry concealed” only if the licensing offi cer 
found “that proper cause exists for the issuance thereof.”11

There have been many proposals to change this basic 
framework, and the legislature has come close both to 
making the Sullivan Law much more severe, and also to 
essentially repealing it. But for two gubernatorial vetoes, 
separated by almost fi fty years, the two essential charac-
teristics discussed above would both have been repealed.

To begin with, there are substantial indications that 
the Sullivan Law turned out being largely ineffectual dur-
ing its early years. In 1912 the New York Times reported 
lax enforcement of the Sullivan Law’s requirements,12 as 
well as “a sudden increase in homicides by shooting,” and 
opined that the law “has not proved effective in Manhat-
tan in the fi rst year.”13 A 1917 report by the New York 
City Commissioner of Accounts found that “uniformity 
of procedure” was lacking in the issuance of licenses, in-
cluding both a lack of adequate investigation, and a lack 
of prompt notice to the police department.14 The Commis-
sioner found that judges were issuing licenses to known 
criminals, and that some people whose licenses had been 
denied or revoked were able to obtain new licenses from 
new judges.15 (A 1964 State report made this same obser-
vation.16) The report concluded by recommending that 
“consideration be given, in view of existing conditions, to 
the advisability of repealing the so-called Sullivan Law,” 
or else that the law be amended to centralize licensing 
procedures.17 Just the same, expectations for the Sullivan 
Law were high. Much of the contemporary press had 
hailed its passage as “a new and hard-hitting law…wag-
ing a war of extermination upon the carrying of pistols,” 
and one that made “New York State…the pioneer in a 
movement.”18

Perhaps this backdrop is some explanation for the 
competing amendments that the New York Legislature 
considered in the 1920s and 30s. First are a series of bills 
introduced by Assemblyman Burton Esmond, a Repub-
lican from Saratoga. Assemblyman Esmond introduced 
three bills from 1926 through 1928 that would have made 
the issuance of any handgun license—whether to “have 
and carry concealed,” or merely to “possess”—discretion-
ary. 19 Known as both the “Esmond” and “Baumes” Pistol 
Bills (for Senator Caleb Baumes, who introduced some of 
the measures in the Senate), they provided that licensing 
offi cers would issue handgun licenses “only to persons 

New York’s “Sullivan 
Law”—unoffi cially named 
for Timothy Sullivan, the 
Tammany Hall politician 
who sponsored it in 1911—
created a requirement that 
handgun owners obtain 
licenses, even just to keep 
handguns in their homes. 1 
Prior to the Sullivan Law, 
New York law had prohib-
ited the unlicensed carry of 
concealed handguns, but peo-
ple did not need licenses to 
merely possess handguns, or to carry them in open view.2 
The Sullivan Law made it unlawful for a person to have 
a handgun “in his possession…without a written license 
therefor.”3 This requirement was, and is, relatively unique 
in the American landscape. The only other U.S. jurisdic-
tions that currently require licenses to keep handguns at 
home are Illinois, Chicago, and the District of Columbia.4

The Sullivan Law’s second defi ning characteristic is 
the manner in which it regulates the possession of hand-
guns away from the home. The Sullivan Law established 
two types of licenses for private citizens: a license for “a 
householder, to have such weapon in his dwelling,” and 
a license “to have and carry concealed.”5 The only way 
for an ordinary private citizen to possess a handgun away 
from his or her “dwelling”—for any purpose—was, and 
is, to obtain a “have and carry concealed” license. How-
ever, the Sullivan Law gave offi cials broad discretion to 
grant or deny these licenses.6 This basic approach contin-
ues to underpin handgun licensing in New York today.7

This article attempts to track the development of the 
discretionary “proper cause” standard that governs the 
issuance of licenses to “have and carry concealed.” While 
the “proper cause” requirement remains the same, its im-
plementation has changed considerably and varies widely 
between different localities in New York State.

I. Enactment, Revision and Near-Repeal
The original Sullivan Law legislation of 1911 did not 

set any standard for the issuance of handgun licenses. 
Instead, it reiterated the operative language that had gov-
erned the old (repealed) concealed handgun law, which 
authorized localities to issue licenses “in such manner 
as may be prescribed by ordinance.”8 An amendment 
in 1913 created the basic issuance standards that remain 
today.9 First, the amendment made it the “duty” of licens-

The Sullivan Law at 100: A Century of “Proper Cause” 
Handgun Licensing in New York State
By David D. Jensen
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public policy, to be subjected to some inconvenience.”34 (It 
is noteworthy that, shortly thereafter, Eleanor Roosevelt 
began carrying a handgun for her own protection while 
traveling the country, and she later obtained a license to 
carry in New York City.35) The Governor also cited op-
position, particularly from New York City-aligned inter-
ests.36

A gubernatorial veto came into play again in 1979, 
when the Senate and Assembly passed a bill that would 
have eliminated the practice of issuing “restricted” licens-
es.37 The result would have been to mandate the issuance 
of carry licenses to qualifi ed individuals who applied for 
them.38 Governor Hugh Carey vetoed the measure, stat-
ing there was “no demonstration…that the issuance of 
handgun licenses without restriction is in the public inter-
est,” and also noting that the New York City Police Com-
missioner and the Division of Criminal Justice Services 
had opposed the bill.39

The “proper cause” standard remains contentious 
today, and there are proposals to eliminate it, or defi ne it 
in a way that requires authorities to issue licenses, every 
session.40

II. Handgun Licensing Today
Handgun licensing remains primarily a local function 

in the state of New York. As a general proposition, people 
seeking licenses must apply in the county where they 
live or “principally” work.41 While county judges are the 
“licensing offi cers” in most parts of the state, local police 
authorities are responsible for investigating applications.42 
There is no statutory basis for the practice, but police 
often provide a “recommendation” regarding whether 
or not a license should be granted, and on what terms.43 
While this recommendation is undoubtedly infl uential, a 
judge cannot deny an application solely on its basis.44 In 
many counties, people submit their applications directly 
to a county clerk or law enforcement agency.45 In Nassau 
and Suffolk counties, and in New York City, state law des-
ignates police agencies as the “licensing offi cers,” making 
those agencies (rather than local judges) responsible for 
licensing decisions.46 So, while the precise role of particu-
lar offi cials varies, it is always the case that local-level of-
fi cials control the issuance of handgun licenses.

Holding true to the 1911–1913 framework, current 
law authorizes licensing offi cials to issue two basic types 
of handgun licenses to private citizens. State law pre-
sumptively requires offi cials to issue licenses to “have 
and possess in his dwelling by a householder,” without 
any further showing, so long as applicants meet de-
limited statutory requirements (e.g., age and criminal 
background), and there is no “good cause” for denial.47 
However, offi cials can issue licenses to “have and carry 
concealed” only “when proper cause exists for the issu-
ance thereof.”48 Because a “householder” license autho-
rizes possession only within one’s “dwelling,” a person 

who, in the opinion of the licensing authorities, need such 
weapons for their protection.”20 The 1926 and 1927 bills 
(barely) passed the Senate, but failed in the Assembly,21 
and the 1928 bill did not pass either body.22 It is notewor-
thy that one early (1927) amendment created an exception 
for certain gun clubs.23

Assemblyman Esmond introduced the most extreme 
“Esmond Pistol Bill” in 1930, proposing to effectively ban 
the possession of handguns by private citizens, subject 
only to a narrow gun-club exception.24 The Crime Com-
mission report that accompanied the bill explained that 
the measure was necessary because “[t]he pistol is primar-
ily a criminal’s weapon” that “is of little or no practical 
value as a weapon of defense in the hands of a law-abid-
ing citizen,” at least those without adequate skill, training, 
and experience.25 This Esmond Pistol Bill specifi ed that 
handgun licenses would only be issued “to persons who, 
in the opinion of the licensing authorities, require such 
weapons for their protection or in the discharge of their 
duties as a policeman, member of the state constabulary, 
constable, sheriff, or deputy sheriff, guard or watchman, 
or person occupying a similar position and performing 
similar duties.”26

How were these proposals received? Articles in the 
New York Times were generally supportive, and many 
downplayed the extent to which the proposals would 
have prevented ordinary people from possessing or using 
handguns. For example, Times articles characterized the 
1926 proposal as one to “put some teeth in the law” with 
a fi ngerprinting requirement27 and a requirement “for a 
person desiring to carry or keep a revolver in his home 
to obtain a license before he could purchase a weapon.”28 
The Times characterized the 1930 bill as one that would 
have “limit[ed] the carrying of pistols to peace offi cers,” 
but failed to mention the (signifi cant) detail that the pro-
posal would also have limited the possession of pistols 
to peace offi cers—in other words, that it was a handgun 
ban.29 Times articles aside, concerned individuals through-
out the state directed a large volume of complaints to-
wards Assemblyman Esmond’s offi ce—so large that he 
ultimately withdrew the bill, remarking he was “more 
convinced than ever that the public will never give up its 
pistols.”30

Actually, the legislature soon moved in a much dif-
ferent direction. In 1932, the Assembly and Senate passed 
the Hanley-Fake Bill, which repealed one of the Sullivan 
Law’s core requirements—the requirement that one hold 
a license to “possess” a handgun.31 Instead, the legislation 
adopted the Uniform Firearms Act’s approach of licensing 
only the carry of handguns in public.32 However, (then) 
Governor Franklin Roosevelt vetoed the bill.33 In his veto 
message, Governor Roosevelt explained that self-protec-
tion was “theoretical” and “very problematical,” and that 
to the extent people used handguns for hunting and target 
shooting, “it is necessary for them, under a sound State 
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“the most frequent grounds for which pistol licenses are 
granted in New York State.”58 According to the Commis-
sion of Investigation, “the general view of licensing of-
fi cials [is] that an applicant’s bare statement of ‘hunting 
and target practice’ constitutes ‘proper cause’ for issuance 
of a license.”59

However, even this is not absolute. In Moore v. Gallup, 
an Albany County judge found (in 1939) that an appli-
cant’s desire to engage in target practice was not “proper 
cause.”60 Observing that police offi cials had recommend-
ed denial of the license, the Third Department affi rmed 
and found that the decision had been within “the exercise 
of discretion” vested in local offi cials,61 and the Court of 
Appeals affi rmed without opinion.62

B. Self-Protection

Judicial decisions are less tolerant of the right of 
self-defense, and there are many examples of judicial 
decisions that have upheld denials of licenses sought for 
the purpose of self-protection.63 However, selection bias 
plays some role in this, for outside of New York City ap-
peals from decisions granting licenses are rare.64 If a judge 
sitting as a licensing offi cer fi nds that self-protection is 
“proper cause,” then that decision is unlikely to be ap-
pealed, and also unlikely to make it into reported judicial 
decisions. The result is that there are a large number of 
cases that fi nd that a licensing offi cer’s decision to deny 
a license sought for self-protection “was neither arbitrary 
and capricious nor an abuse of discretion.”65

Views on the validity of self-protection as “proper 
cause” vary widely between counties, and often even be-
tween individual licensing offi cers within a county. For 
many years, some licensing offi cers have taken the basic 
view that personal protection is not “proper cause.” The 
Commission of Investigation’s 1964 report, discussed 
previously, observed that some local authorities refused 
to issue licenses for the purpose of self-protection,66 and 
there are also some judicial decisions that reference this 
practice.67

Today, most courts which apply a “restrictive” ap-
proach reason that an applicant is only entitled to a li-
cense for protection purposes if the person has “a special 
need for self-protection distinguishable from that of the 
general community.”68 Perhaps it is not surprising that 
this “special need” standard originated in New York City 
in relatively recent times. The original source of this stan-
dard is a 1980 decision of the First Department captioned 
Klenosky v. New York City Police Department.69 In Klenosky, 
the First Department reasoned (without citation) that the 
NYPD’s denial of an unrestricted license had not been 
arbitrary and capricious because the applicant “did not 
suffi ciently demonstrate a special need for self-protection 
distinguishable from that of the general community or 
of persons engaged in the same profession.”70 The Court 
of Appeals affi rmed without its own opinion,71 and the 

who seeks to possess a handgun outside the home for any 
reason—be it hunting, self-protection, target shooting, or 
traveling to a gunsmith—must hold a license to “have and 
carry concealed.” There is no other provision of law that 
would authorize the person to possess a handgun away 
from his or her “dwelling.”

III. “Proper Cause” Means Little More Than 
“Exercise of Discretion”

Although the “proper cause” requirement remains in 
force, and has certainly been the subject of considerable 
debate, it is remarkable that the legislature has never de-
fi ned the term, and the Court of Appeals has also never 
provided a positive construction. Judicial decisions often 
discuss “proper cause” as, simply, a “question [that] in-
volves the exercise of discretion on the part of the local 
offi cials upon whom the Legislature has imposed the 
responsibility of making the determination.”49 One Third 
Department decision that the Court of Appeals affi rmed 
without opinion articulated “proper cause” in just this 
manner.50

The Court of Appeals’ memorandum decisions add 
little to the meaning of “proper cause.” For example, 
in 1994, the court upheld the authority of licensing of-
fi cials to issue carry licenses that were “restricted” to the 
delimited purposes of hunting, fi shing, and target shoot-
ing (an issue discussed infra).51 The court explained that 
“the licensing offi cers’ power to determine the existence 
of ‘proper cause’ for the issuance of a license necessarily 
and inherently includes the power to restrict the use to 
the purposes that justifi ed the issuance”—but the court 
did not otherwise articulate the parameters of “proper 
cause.”52 When the Court of Appeals upheld localities’ 
authority to place restrictions on previously issued licens-
es two years later, it explained that its previously stated 
rationale “applies with equal force” to previously issued 
licenses.53 The court observed that the licensee had been 
unable “to demonstrate a need—or much less, any rea-
son—for an unrestricted license”—but the court did not 
articulate what “need” or “reason” might be suffi cient.54

A. Hunting and Target Shooting

There is some consensus that the desire to use a 
handgun for a sporting purpose, such as target shooting 
or hunting, is “proper cause.” In 1945, Attorney General 
Louis J. Lefkowitz issued an opinion that concluded that 
the “proper cause” provision was “broad enough to per-
mit a judge to issue a license for a pistol or revolver to be 
used for purely recreational purposes,”55 and a 1977 deci-
sion from the Third Department described target shoot-
ing as a “legitimate practice” for which licensure “should 
not be withheld,” at least under proper circumstances.56 
Over the years, several trial courts have ruled similarly.57 
In 1964, the New York Commission of Investigation sur-
veyed handgun licensing practices throughout the state 
and found that “hunting, and/or target practice” were 
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a simple showing of a desire on their part to engage in 
unregulated and unsupervised target practice.”82 Plainly, 
the notion of a Restricted license was far from the court’s 
mind. The fi rst reference to the concept of Restricted li-
censes (that I can fi nd) appears in the 1964 Commission 
of Investigation Report on handgun licensing in New 
York State.83 The Commission observed that one (not 
identifi ed) county among the 10 counties it surveyed had 
adopted a policy in 1961 of issuing “a so-called ‘restricted 
license.’ This is a license that is good only for hunting and 
target practice and the word ‘restricted’ is stamped on its 
face.”84

The fi rst judicial reference appears in January 1972, 
when a New York County Supreme Court ordered the 
NYPD “to issue to petitioner a limited pistol permit which 
would allow him to carry a pistol only to and from the 
pistol range.”85 Later in 1972, the Attorney General issued 
a formal opinion that gave a “green light” to the practice, 
fi nding that “local offi cers may exercise their discretion 
by restricting the purpose of a license.”86 The Attorney 
General’s opinion indicated that, according to the State 
Police, “the majority” of licensing offi cials were then issu-
ing Restricted licenses, and that the NYPD had likewise 
“authorized the issuance of a ‘Targeteer’ pistol license” 
with restrictive conditions.87 The assertion that a major-
ity of offi cials were then issuing Restricted licenses seems 
questionable, given that judicial references to the practice 
only began to appear in the 1970s.88 In any event, by 1991, 
according to information set forth in a decision of the 
Third Department, about half of all licensing authorities 
in the state were issuing Restricted licenses.89

B. Current Practices

Current policies towards Restricted and Full Carry 
licenses vary widely. Some localities issue only Restricted 
licenses and publicly state that handgun licenses will only 
be granted for sporting purposes.90 Offi cials in other local-
ities routinely issue Full Carry licenses to private citizens 
who apply for them and appear to be otherwise qualifi ed. 
Some counties presumptively issue Restricted licenses, 
but consider applications for Full Carry license on a case-
by-case basis. Although issuance policies vary widely, 
once issued, a handgun license is valid throughout all of 
the state, excepting (for the most part) New York City.91 
So, a person who obtains a Full Carry license in Putnam 
county is free to carry a gun 20 miles South in Westchester 
County—even though Westchester County rarely issues 
Full Carry licenses. This creates some incentive for appli-
cants to “shop” for a “friendly” county—a practice licens-
ing offi cials often frown upon.92

One online New York fi rearms group has compiled 
and categorized the issuance policies of all of the state’s 
counties.93 Numerically, 27 counties (nearly half) are cod-
ed “green,” meaning that authorities there generally issue 
Full Carry licenses to private citizens who request them 
and meet reasonable requirements.94 Twelve counties, in-

First Department began regularly applying this “special 
need” standard.72 New York City rules for the issuance 
of handgun licenses, fi rst published in 1991, provide that 
“proper cause” exists where a person has “[e]xposure…
to extraordinary personal danger” either “by reason of 
employment or business necessity,” or else “by proof of 
recurrent threats to life or safety.”73 Since then, offi cials 
in Westchester and Rockland counties have relied on this 
standard to deny licenses sought for self-protection,74 and 
the Third Department affi rmed a Chenango county judge 
who also relied on the standard.75

The result is somewhat anomalous. As detailed in 
the next section, people living in many parts of the state 
obtain licenses for personal protection with relative ease, 
while people living in other areas fi nd it diffi cult or im-
possible to obtain licenses for self-protection. However, 
all people who are otherwise fi t can obtain licenses for 
sporting pursuits—even though none of the licensure 
categories in the statute have any relation to sport. The 
Commission of Investigation’s 1964 report observed the 
curious result that “reasons not recognized specifi cally 
in law as grounds for a pistol permit (hunting and target 
practice) are accepted almost without question through-
out the state, while enumerated reasons such as protection 
and employment, are often rejected.”76

IV. The Rise of the Restricted License
A “Restricted” handgun license is a § 400.00(2)(f) 

license to “have and carry concealed” that includes writ-
ten conditions that limit carry to specifi ed purposes, like 
hunting and target shooting.77 In contrast, a license that 
is unrestricted—commonly known as a “Full Carry” 
license—authorizes its holder to “have and carry con-
cealed” without regard to purpose.78 In practice, a Full 
Carry license serves as a license issued for self-protection.

The basic ramifi cation of holding a Restricted license 
is that a person who carries a gun outside of his or her li-
cense restrictions faces potential suspension or revocation 
of his or her license—but generally does not face criminal 
liability.79 In contrast, carrying a loaded handgun without 
any type license to“have and carry concealed” is a class C 
Felony that carries a 3½ year mandatory minimum sen-
tence.80

A. Origin and Development

Although today’s New York gun owners are quite 
familiar with the concept of Restricted and Full Carry li-
censes, the terms appear nowhere in the statutory laws of 
New York State,81 and the practice of “restricting” licenses 
arose well after the Sullivan Law’s enactment. Precisely 
when localities began issuing Restricted licenses is some-
what unclear. For example, the Albany County judge who 
in 1939 denied a license sought for the stated purpose of 
target shooting had reasoned that “a dangerous and un-
wise precedent would be established if all citizens of good 
moral character were to be licensed to carry pistols upon 
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There may be some correlative factors, but the stan-
dard is ultimately just “the exercise of discretion.”

V. The Next 100 Years
Two developments in recent decades indicate a na-

tional trend away from the Sullivan Law’s approach. First, 
most states that had discretionary “cause”- or “need”-
based gun-licensing statutes have amended or repealed 
these laws to eliminate their discretionary components. 
Second, there is growing support for the proposition that 
allowing private citizens who meet basic requirements to 
carry guns can actually benefi t society at large. As a result, 
many states have revised their laws to make it easier to 
obtain licenses to carry guns. Will New York ultimately 
move in this direction?

A. The Move Away from Discretionary Gun 
Licensing

New York did not invent gun licensing. Rather, in the 
American context, gun-licensing requirements date back 
to the post-Civil War Reconstruction Era, when southern 
states began enacting laws that licensed or forbade the 
carrying of fi rearms—for the purpose of preventing freed-
men from using guns to protect themselves.110 In a 1941 
Florida Supreme Court decision that overturned a convic-
tion for carrying a gun without a license, Justice Rivers 
Buford fi led a concurring opinion that asserted that the 
gun-license law had been enacted and enforced for racist 
purposes:

I know something of the history of this 
legislation….[T]he Act was passed for the 
purpose of disarming the negro labor-
ers[.]…The statute was never intended to be 
applied to the white population and in prac-
tice has never been so applied. We have no 
statistics available, but it is a safe guess to 
assume that more than 80% of the white 
men living in the rural sections of Florida 
have violated this statute. It is also a safe 
guess to say that not more than 5% of 
the men in Florida who own pistols and 
repeating rifl es have ever applied to the 
Board of County Commissioners for a 
permit[.]111

Certainly, there are indications that antipathy towards 
immigrants, and particularly Italian immigrants (but later 
Italians and Jews), partially motivated the Sullivan Law, 
and animated its enforcement during early years.112 On 
the other hand, it is believed (and hoped) that such con-
siderations do not motivate handgun licensing in New 
York now.

Many other states adopted laws to regulate the act of 
carrying handguns concealed in the 1920s and 30s when 
they enacted versions of the Uniform Firearms Act, a 
model law from the National Conference of Commis-

cluding the fi ve counties of New York City, fall at the oth-
er extreme and are “red,” meaning that authorities there 
almost never issue Full Carry licenses to private citizens.95 
The 23 remaining counties have policies that fall between 
these extremes.96 Overall, counties’ policy choices have a 
rough correlation with population density—for example, 
seven of the ten least-densely-populated counties have 
“green” issuance policies, while nine of the ten most-
dense counties are “red.”97

The simplicity of this categorization should not 
obscure the diversity of practices that actually exists be-
tween different localities and licensing authorities. For 
example, in some areas, including Broome, Chenango, 
and Putnam counties, offi cials normally issue Restricted 
licenses, but they will remove the restrictions (e.g., is-
sue Full Carry licenses) for individuals who have held a 
Restricted license without incident and have completed 
adequate training.98 In Broome County, Judge Cawley–the 
only judge issuing handgun licenses—instructs people 
receiving Full Carry licenses that they should not carry 
handguns in bars, and that they should advise any police 
offi cer they contact if they are carrying a gun.99 Some 
counties, including Oneida and Putnam, require all new 
applicants for any type of license to complete a basic, 
eight-hour gun safety course.100

Few are likely to dispute that New York City has the 
most restrictive issuance policies in the state. In 1991, a 
New York County Supreme Court dismissed criminal 
charges fi led against the holder of a “target pistol” license 
caught carrying a handgun in his car.101 Soon thereafter, 
the City stopped issuing “Target” licenses,102 and in-
stead now issues a (denominated) “Residence Premises” 
license—the published conditions of which allow appli-
cants to engage in hunting and target shooting.103 Since at 
least the 1980s the City has made it increasingly more dif-
fi cult to obtain (denominated) “Carry” licenses.104 Judicial 
decisions refl ect that doctors and lawyers, who previously 
had been able to obtain Full Carry licenses, were no lon-
ger able to do so as the 80s and 90s progressed.105 Today, a 
frequent criticism is that the city will issue licenses to ce-
lebrities who seek them—but essentially refuses to license 
everyday working people.106

C. Can the Results Be Harmonized?

It is diffi cult to harmonize the varying policies to-
wards Restricted licenses throughout the state, but one 
notable attempt was Westchester County Judge Anthony 
Scarpino’s opinion in In re O’Connor.107 Judge Scarpino 
reasoned that “variations in population density, composi-
tion, and geographical location provide ample grounds 
upon which to exercise the discretion provided by stat-
ute.”108 The “circumstances…in New York City are sig-
nifi cantly different than those which exist in Oswego or 
Putnam Counties,” and “licensing offi cers in each county 
are in the best position to determine whether any interest 
of the population of their county is furthered by the use of 
restrictions on pistol licenses.”109
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the carry of guns.127 How did these policy choices impact 
crime rates?

Examining a multitude of factors over the 15-year pe-
riod, Lott and Mustard concluded that “[w]hen state con-
cealed handgun laws went into effect in a county, murders 
fell by 7.65 percent, and rapes and aggravated assaults fell 
by 5 and 7 percent.”128 Even when accidental shootings 
were considered, “the net effect of allowing concealed 
handguns is clearly to save lives.”129 The basic rationale 
was that people contemplating criminal acts were de-
terred from crimes involving personal contact by the fear 
that a victim or bystander would be carrying a concealed 
handgun.130 Consistent with the hypothesis, Lott and 
Mustard found that property crimes, which generally did 
not involve actual contact with victims, increased.131 In 
other words, rather than having negative externalities, 
concealed guns in public appeared to actually be provid-
ing a positive externality for society at large, reducing the 
likelihood that anyone would be the victim of a criminal 
attack.132 Lott later expanded his research and published a 
book titled More Guns, Less Crime.133

Lott’s fi ndings have certainly attracted controversy.134 
In 2004 the National Academy of Sciences conducted its 
own regressions and found (with one dissent) that “it is 
not possible to determine that there is a causal link.”135 
Nevertheless, it is clear that Lott’s research has been 
strongly infl uential in how contemporary Americans view 
the link between concealed-handgun licensing and crime.

Conclusion
Will the “proper cause” standard endure another 100 

years, and if it does not, what will replace it? Ultimately, 
the “proper cause” represents a legislative “duck” on an 
issue that has important public safety ramifi cations. Un-
able to agree on any consistent approach, the legislature 
has “punted” the issue to localities with little guidance, 
and the result is a patchwork of county-specifi c policies 
that have varying, and often quite different, parameters.

The result, at least in my opinion, is a loss to society at 
large. Because the “proper cause” standard does not con-
sider training or competence, there is no assurance that 
people who are licensed to carry guns will do so safely—
and there are many people who are licensed to carry guns 
in New York, who can carry guns throughout the state 
(excepting New York City). Just the same, there is no as-
surance that people who are denied licenses would in fact 
detract from public safety were they permitted to carry 
guns for protection. The opportunity lost is the chance to 
regulate the carry of fi rearms in a manner that prioritizes 
training and competence over the essentially moralistic 
question of whether people should or should not own or 
carry handguns. This is a societal dysfunction.

sioners on Uniform State Laws.113 Oftentimes, these laws 
granted local offi cials broad discretion to issue or deny li-
censes to carry concealed guns.114 Beginning in the 1970s, 
many of these same states began amending their laws to 
make the issuance of carry licenses depend not on factors 
like “need” or “cause,” but instead on nondiscretionary 
factors, like training and background.115

The trend in favor of liberalized right-to-carry laws 
continued throughout the 2000s. At the time of this article, 
40 states issue licenses to carry handguns on nondiscre-
tionary terms, or else they do not require licenses at all.116 
Nine states have discretionary license-to-carry laws on 
their books, but three (Alabama, Connecticut, and Dela-
ware) normally issue licenses to qualifi ed private citi-
zens.117 It is interesting to note that in the states of Califor-
nia and Massachusetts (as in New York) local authorities 
control license issuance, and issuance policies vary widely 
from county to county.118 In the remaining three discre-
tionary states (Hawaii, Maryland, and New Jersey) there 
is an essentially uniform policy of not issuing licenses to 
private citizens.119 The state of Illinois and the District of 
Columbia are the only U.S. jurisdictions that completely 
prohibit private citizens from carrying guns in public.120

B. New Views on Guns in Public and Public Safety

The 1930 Crime Commission Report that accompa-
nied the 1930 Esmond Pistol Bill—which had sought to 
effectively ban the civilian possession of handguns—ex-
plained that the measure was justifi ed because a hand-
gun “can only be of value as a weapon of defense when 
it is possessed by one trained,” and further, that “[f]ew 
have any such training or experience.”121 In most cases, a 
handgun was not “anything more than an added risk.”122 
Although it was possible for people to obtain training and 
to develop skills, “[o]nly the most expert can hope to do 
more than bring disaster and destruction to themselves 
or innocent by-standers.”123 In other words, negative ex-
ternalities were associated with the carry of handguns in 
public. While individuals might feel safer with guns, their 
guns increased the danger that people around them faced. 
Certainly this rationale continues to fi gure prominently in 
the case for prohibitory gun controls.124

Economists John Lott and David Mustard dropped 
a bombshell on this rationale when they published re-
search in 1997 that indicated that policies allowing private 
citizens to carry handguns had actually decreased violent 
crime in the states that had adopted them. 125 The timing 
of their research was keen, as between 1977 and 1992 a 
total of 10 states had adopted “shall issue” license laws, 
which made the issuance of licenses to carry handguns 
mandatory for individuals who met nondiscretionary 
statutory criteria. 126 This set the stage for a comparative 
statistical analysis, as some states already had “shall is-
sue” laws on their books, while others issued licenses on 
a discretionary basis, and others completely prohibited 
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regardless of criminal history or other prohibitive fac-
tors.”5 

Guns sold in states with weak gun laws are often 
powerful and dangerous military style weapons, not at all 
like your father’s hunting rifl e. Our country’s weak gun 
laws provide military style assault weapons and high ca-
pacity magazines to dangerous people producing a death 
toll from gun violence that is both dramatic and unremit-
ting. Thirty thousand6 people die every year because of 
gun violence, a number roughly equal to the runners in 
a New York City Marathon. The suffering of the victim’s 
families continues for years after the dead are buried and 
the media have moved on to the next tragic shooting. 

It is estimated that 60% of gun sales in our country are 
completed after a federal background check is conducted 
but there are still problems in this system. The National 
Instant Criminal Background Check System (NICS), 
which is the way we review the background of potential 
buyers, is only as effective as the information it contains. 
NICS relies on information sent to it from the 50 states 
and the federal government and compliance is tragically 
incomplete. NICS successfully captures records like felony 
convictions and citizenship status and has recently im-
proved its collection of orders of protection and domestic 
violence cases. Unfortunately, NICS is woefully lacking 
in other important records including records evidencing 
serious mental illness, chronic drug use and other danger-
ous characteristics we know can lead to tragedy. A recent 
report by Mayors Against Illegal Guns called Fatal Gaps7 
documents the holes in NICS including the fact that 19 
states have submitted fewer than 100 mental health re-
cords to NICS and four states have sent no mental health 
records to NICS. In another troubling category, 44 states 
were found to have submitted fewer than 10 records on 
drug use to NICS.8 The report also verifi es the diffi culty 
states have faced in compiling required records for sub-
mission to NICS. Fatal Gaps is required reading for anyone 
interested in understanding the defi ciencies in NICS and 
why guns so easily fall into the wrong hands. Without any 
review of buyers in more than 40% of fi rearms sales in this 
country and an inadequate NICS review of the remaining 
60%, our safety is tethered to a broken system. 

This article will discuss federal law and the way 
weak or non-existent federal laws perpetuate the inter-
state movement of crime guns into New York. It will also 
discuss the strengths and weaknesses of New York State 
gun laws and how we can improve them. Although laws 
in other states will be mentioned, they are discussed only 
in the way they impact New York. New York City laws, a 
model for the country and New York State, are discussed 

I. Introduction
New York State and 

City have strong gun laws 
that are effective in keep-
ing our citizens and pub-
lic spaces safe from gun 
violence, and guns out the 
hands of criminals. Every 
year the Brady Campaign1 
rates the 50 states accord-
ing to the strength of their 
gun laws. Last year, New 
York was ranked fourth 
after California, Maryland and Massachusetts. The Legal 
Community Against Violence2 also recently rated New 
York’s gun laws and found our state to be the eighth 
strongest among the 50. Both analyses relied on research 
and experience in evaluating state laws and count our 
licensing of individuals and dealers among the most im-
portant laws. 

New York State’s comprehensive licensing structure 
is effective in keeping guns out of the hands of criminals. 
In addition, New York State’s commitment to strong and 
effective gun laws includes closing the gun show sales 
loophole, banning assault weapons and high capacity 
magazines, and requiring licensees to report lost and 
stolen weapons. This article will discuss areas where our 
laws can be improved, but the good news is that New 
York State and City laws are strong and effective.

The bad news is that New York State and City suf-
fer from a lethal fl ood of guns that arrives on our streets 
from states with weak gun laws and because of loopholes 
in the federal background check system. Guns come to 
New York from Pennsylvania, North and South Carolina, 
Georgia, Virginia, Florida,3 and other states where weak 
gun laws allow anyone to buy a gun without a back-
ground check. Guns are sold to drug dealers, gang mem-
bers and other criminals who injure and murder New 
Yorkers with shocking regularity. When anyone can buy a 
gun, no one is safe. 

More than 40% of the guns sold in this country are 
sold by private sellers without a background check.4 With 
no viable information, criminals, the seriously mentally 
ill, drug dealers and users, and other dangerous people 
have easy and unfettered access to guns. As New York 
Attorney General Eric Schneiderman recently noted after 
an eight-month investigation into sales at gun shows in 
New York, “[o]ur investigation confi rms what too many 
already know in America, guns are freely available to all, 
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tential of fi ve additional years to their sentencing. The bill 
gives the Attorney General of the United States and the 
Bureau of Alcohol Tobacco and Firearms (ATF) the ability 
to suspend or revoke the licenses of corrupt dealers and to 
impose conditions and special restrictions on dealers who 
have been identifi ed as high risk. In addition, the bill pro-
vides funding and resources to support the work. Ending 
gun traffi cking is a serious problem in our country. This 
gun traffi cking bill, if passed, will give police and pros-
ecutors the tools they need to arrest, convict and punish 
all parties in this deadly criminal enterprise and will help 
to stem the fl ow of guns into New York.

B. Federal Law Should Close the Loophole for 
Private Sales

Federal law requires a background check on all sales 
of fi rearms by federally licensed fi rearms dealers (FFL)16 
to prevent prohibited persons from purchasing fi rearms. 
It does not, however, require a background check to be 
conducted by sellers on private sales. And therein lies the 
problem. 

FFL are regulated by the ATF and permitted by fed-
eral law to sell fi rearms and explosives. FFL are required 
to keep records of every sale, including the serial num-
ber of the weapon and the name and other identifying 
information about the purchaser. The record of sale is an 
important document that helps the ATF trace guns later 
used in crimes. If there is no record of the fi rst sale, the 
gun becomes diffi cult to trace and easy to sell in the illegal 
market. 

Only 16 states regulate private sales17 and the ATF 
estimates that more than 30% of guns sold at gun shows 
are later used in crimes.18 But even outside of a gun show 
setting, private sellers all over the country are permitted 
to sell their guns from their homes. They can also attend 
a gun show and sell their guns to anyone, so long as the 
private sellers do not specifi cally know the purchaser is a 
prohibited person. Even for a private seller it is a federal 
crime to sell a gun knowing the purchaser is a prohibited 
person.19 The easiest way not to fi nd out if someone is pro-
hibited from buying a weapon is not to ask the question. 
A private seller is not required to ask a purchaser about 
prohibited status and is also not required to keep a record 
of the weapon sold or the identity of the purchaser.20 

If a private seller sells guns to someone in his home, 
no one will ever know what transpired. In the majority of 
states, if a private seller attends a gun show and claims 
to be an “occasional seller” as that term is defi ned in fed-
eral law,21 rather than in the business of selling fi rearms, 
he does not have to conduct a background check even 
though he may have a table right next to an FFL. This is 
true even if the occasional seller and the FFL are selling 
the exact same weapon to the exact same person. Our 
current system of disparate legal requirements gives a 
competitive advantage to occasional sellers, and an incen-
tive to purchasers who cannot pass a background check, 

elsewhere in detail in this Journal, so they are not dis-
cussed herein. The use of the word “gun” in this article 
will refer to a handgun9 as that term is defi ned in New 
York Penal Law and not to a long gun or rifl e. And fi nally, 
although suicide gun deaths are horrifi c, they are not dis-
cussed in this article.

II. New York Is Flooded with Illegal Guns
Illegal guns travel to New York hidden in the trunks 

of cars, vans and trucks so often that Interstate 95 is re-
ferred to as the “Iron Pipeline.” With sickening regularity 
we read in New York’s papers about innocent bystanders 
who are killed by illegal guns.10 When gun laws are weak 
and arbitrarily enforced, random violence and killing 
become the norm and can impact anyone. Close to a thou-
sand New Yorkers are killed every year11 by gun violence 
and the cost to families and communities is immeasur-
able.

New York State has strong laws governing the sale 
and licensing of guns, which help to prevent guns from 
getting into the hands of criminals. New York State has 
closed the gun show loophole and requires background 
checks on private sales at gun shows.12 Only one third of 
crime guns in New York come from sales in New York, 
and New York exports very few guns used in crimes in 
other states. 

In 2009, 85% of guns traced13 after being used in 
crimes in New York City were found to have come from 
other states with weak gun laws. Stated another way, 
more than 8 out of 10 crime guns in New York City were 
originally sold in another state, frequently without any re-
gard to the background of the buyer. In New York State as 
a whole, 68% of traced crime guns14 were found to have 
come from sales in other states. The fi rst problem New 
York faces is that despite its careful regulation of licensees 
and sales of weapons, far too many guns end up in New 
York from state sales to people who do not undergo any 
kind of background check. Federal laws to help prevent 
this fl ood of illegal guns into New York are necessary to 
ensure that weak laws in other states do not result in gun 
traffi cking into our state. New laws and the strengthening 
of existing laws are necessary to solve this problem. Three 
important areas for improvement are outlined below.

A. Federal Legislation Should Target Illegal 
Traffi cking of Guns

Senator Kirsten Gillibrand recently introduced the 
Gun Traffi cking Protection Act15 to address illegal traf-
fi cking of guns. The bill would make federal law more 
effective by making every player in the illegal traffi cking 
business culpable from the corrupt dealer and straw pur-
chaser to the transporter and seller. It would enhance the 
penalties for everyone involved in traffi cking with sen-
tences of up to 20 years in prison, including the possibility 
of a substantial fi ne. It also focuses additional penalties 
on the leaders of the traffi cking enterprise adding the po-
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members of the NRA, however, support sensible gun 
regulations. Sixty-nine percent of NRA members and 85% 
of non-NRA members support requiring a background 
check on the sales of all weapons no matter where they 
occur.30 The leadership of the NRA and the gun industry 
repeatedly stonewall legislation in the name of their mem-
bership. 

The tragic and false distinctions incorporated in cur-
rent federal law which allow private sellers to make sales 
without a background check threaten the safety of fami-
lies and communities around the country. We need look 
no further than Tucson to see how a bright beautiful day 
can turn into a deadly bloodbath when dangerous weap-
ons are sold to anyone who walks into a gun show.

C. The National Instant Criminal Background Checks 
System Needs Improvement

The fi rst federal law identifying who should be de-
nied access to fi rearms was initiated in 1968 after Robert 
Kennedy and Martin Luther King, Jr. were shot.31 This 
system was essentially an honor system and did not re-
quire an FFL to verify information contained on applica-
tions. Thereafter, a background check requirement was in-
corporated into the Brady Handgun Violence Prevention 
Act (the Brady Law) passed in 1993, many years after the 
March 1981 shooting of President Ronald Reagan and his 
press secretary James Brady.32 Since 1993 and after sev-
eral amendments, the Brady Law background check now 
identifi es nine categories33 of prohibited persons who can-
not purchase a gun including people: 

• Convicted of or under indictment for a felony 

• Convicted of domestic violence misdemeanors 

• Adjudicated mentally ill 

• Using or addicted to controlled substances

• Subject to a court order for intimate partner vio-
lence

• Who are not citizens

• Dishonorably discharged from the military

• Who are fugitives from justice

• Who have renounced their citizenship 

When enacted, the Brady Law required that back-
ground checks would be implemented no later than 
1998 through NICS34 and would be run by the FBI. NICS 
provides an immediate answer to an FFL as to whether 
a proposed purchaser should be permitted to purchase 
a weapon or if additional information is needed, and is 
available to FFL seven days a week and every day of the 
year (except Christmas). FFL telephone NICS using a toll 
free number or the Internet and request a background 
check on the information provided by the purchaser. Since 
its implementation, the background check system has re-

to deal with an occasional seller and not an FFL. When the 
fi rst sale of a weapon is made by a private seller with no 
obligation to keep a record of the purchase or to conduct 
a background check, the weapon becomes very easy to 
subsequently transfer to anyone, including criminals and 
other prohibited people. 

Most Americans may think that dangerous weapons 
including AK-47s, explosives, semi-automatic pistols and 
rifl es, and high capacity magazines are sold only after a 
background check22 is conducted on the purchaser. But 
nothing could be further from the truth. In more than 33 
states, sales of a variety of military style weapons at gun 
shows are conducted without a background check. In 
the Columbine High School massacre where 13 people 
were killed and 21 injured, Eric Harris and Dylan Klebold 
obtained two weapons from a friend who purchased 
them at a gun show in Denver and another one from an 
employee of a pizza shop.23 None of the sales involved a 
background check. The friend who purchased at the gun 
show said she would never have done it if she had been 
required to fi ll out paperwork for a background check, 
which requires an affi rmative statement that the gun is for 
the purchaser’s own possession.24 

Despite the massacres at Columbine, Virginia Tech 
and Tucson, where weak gun laws permitted criminals 
with serious mental illnesses to wreck havoc, Congress 
has failed to pass any legislation to close the private sales 
or gun show loopholes. Two bills pending in Congress 
address the problem of closing these loopholes. The Gun 
Show Loophole bill25 would require background checks 
on sales at gun shows by private sellers. It does not, how-
ever, address the issue of private sales that occur in other 
locations, including over the Internet. The Fix Gun Checks 
Act26 introduced in 2011 in the wake of the Tucson shoot-
ing, if passed, would require a background check to be 
conducted on all private sales no matter who conducts 
the sale and no matter where the sale occurs. The stron-
gest bill which addresses all private sales is the Fix Gun 
Checks Act. Either of these bills if passed would require 
background checks on all sales at gun shows and would 
go a long way towards stemming the fl ood of illegal guns 
coming into New York. Instead, Congress has done noth-
ing and at thousands of gun shows every year, hundreds 
of thousands of guns continue to be sold without a back-
ground check.27

In every recent survey, most Americans, including 
gun owners, want regulations to prevent dangerous guns 
from getting into the hands of dangerous people like Jared 
Loughner who shot Congresswoman Giffords and 19 oth-
ers in Tucson. In Arizona,28 just weeks after the shooting 
in Tucson, a large gun show was held where thousands 
of dangerous weapons were sold without background 
checks.29

Year after year, the leadership of the NRA lobbies 
against passage of legislation to end gun traffi cking or 
close the private sales loophole. Most gun owners and 
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New York Penal Law does not have a specifi c crime 
of domestic violence,40 and consequently state records 
of conviction for misdemeanors, where the underlying 
conduct constituted domestic violence, could not previ-
ously be entered into the NICS database. NICS required 
a certifi cation that the domestic violence crime involved 
“intimate partners”41 but that element was not an element 
proved in New York domestic violence prosecutions. The 
fact of “intimate partner” is now proved and established 
in New York by plea allocution of the defendant or by 
proof at trial. The record of this proof is certifi ed by the 
court and entered into the certifi cate of conviction which 
is then sent to NICS. Under New York State law,42 now 
records of convictions for misdemeanor crimes of domes-
tic violence can be accepted by NICS and entered into its 
database. 

3. Missing Records from Federal Agencies

Federal agencies are required to send the names of 
prohibited persons to NICS four times a year. The list 
of agencies required to perform this important task is 
long and includes, but is not limited to, the Coast Guard, 
Departments of Defense, Justice and State, as well as the 
FBI, Secret Service and Department of Veterans Affairs.43 
The federal government itself, however, has failed to send 
required records to NICS. Mayors Against Illegal Guns’ 
report Fatal Gaps found that many federal agencies do not 
send any records to NICS despite legal requirements to do 
so. The only agency that is complying with its obligations 
under NICS is the Department of Veterans Affairs.44

4. Missing Records from Other States

Many states45 have failed to act responsibly and even 
today have very few records in NICS in categories like 
serious mental illness and drug use. Unfortunately, in 
January of 2011, the need to repair and reform NICS was 
again apparent when Congresswoman Gabrielle Giffords 
was shot by Jared Loughner, who had passed a back-
ground check. Also a “prohibited person” under NICS, 
Loughner was able to buy a powerful military style gun 
and several high capacity magazines. Loughner was an 
admitted drug user who had twice been arrested and 
charged with drug offenses. He admitted using drugs in 
his application to the military. In addition, he had been 
physically removed from and refused admittance to his 
community college campus in Tucson because of threaten-
ing and strange behavior described by teachers, fellow 
students and security. Any one of these instances should 
have prevented Loughner from obtaining a gun, but no 
record of any of the events was sent to NICS. In Arizona, 
long after Loughner demonstrated on numerous occa-
sions that he was dangerous, he was permitted to pur-
chase weapons and ammunition. Communities around 
the country suffer the consequences of a broken and weak 
background check system every day. When 19 people are 
shot and six killed, mothers and fathers, husbands and 
wives suffer for a lifetime. 

viewed through NICS and state and local agencies more 
than 108 million requests and denied about 1.9 million. 
But the NICS system has fl aws that should be corrected.

1. Missing Mental Health Records

After the murder of 32 students and faculty at 
Virginia Tech on April 16, 2007, a fatal fl aw was revealed 
in the NICS background check system. The shooter, 
Seung-Hui Cho, had been “adjudicated a mental defec-
tive”35 by a court in Virginia, and under NICS should 
have been prohibited from buying a gun. But unfortu-
nately Virginia did not send the record of his adjudication 
to NICS and because of this failure, Cho was able to pur-
chase weapons used to kill 32 people. 

Mr. Cho’s ability to buy two guns despite 
his history has brought new attention 
to the adequacy of background checks 
that scrutinize potential gun buyers. And 
since federal gun laws depend on states 
for enforcement, the failure of Virginia to 
fl ag Mr. Cho highlights the often-incom-
plete information provided by states to 
federal authorities.36

NICS, like all other systems, is only as good as the 
information it contains, and Virginia Tech and Tucson 
revealed how much more needs to be done to make NICS 
a real barrier to prohibited people getting guns. NICS 
required states to send records to its system but prior to 
2008 there was no fi nancial support to encourage compli-
ance, nor were any penalties imposed for failing to do so. 
In 2008, then-President George W. Bush signed the NICS 
Improvements Amendments Act of 2007 (NIAA)37 into 
law giving states the opportunity to compete for federal 
funds to improve their compliance with NICS. New York 
was one of the grantees in the fi rst and subsequent rounds 
of funding under NIAA and has improved its system of 
reporting, including the submission of more mental health 
records to NICS.38 In fact, New York is ranked fourth 
among the states in having the most records of mental 
health in NICS and fourth in the per capita submission of 
records of mental health to NICS. In 2007, at the time of 
Virginia Tech, New York had one mental health record in 
NICS. New York State’s dramatic reporting improvement 
can be attributed in large measure to federal funding and 
leadership by the New York State Division of Criminal 
Justice in solving many technical and practical problems. 

2. Missing Domestic Violence Records

Federal law required two types of records of domestic 
violence events to be sent to NICS. The fi rst are records 
of misdemeanor convictions of domestic violence and the 
second are orders of protection, both temporary and fi nal, 
issued in domestic violence cases. New York State has ef-
fectively sent many records of its orders of protection to 
NICS39 and recently improved submission of its records 
of misdemeanor convictions of domestic violence, an area 
where it had been entirely lacking records. 
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imposing conditions and qualifi cations on the commercial 
sale of arms.”52 

Legal Community Against Violence reviewed post 
Heller court decisions of challenges to local and state laws 
around the country.53 In decisions addressing a variety of 
civil challenges to local and state laws, it noted:

Federal and state courts have also upheld 
laws requiring the registration of all fi re-
arms, requiring an applicant for a license 
to carry a concealed weapon to show 
“good cause” or “proper cause” or quali-
fy as a “suitable person,” requiring an ap-
plicant for a handgun possession license 
to be a state resident, prohibiting the sale 
of fi rearms and ammunition to individu-
als younger than twenty-one-years-old, 
and prohibiting the possession of fi rearms 
in places of worship and within college 
campus facilities and at campus events.54 

The Heller case law from around the country reaffi rms 
its central holding that local and state statutes addressing 
possession by felons and the mentally ill, possession in 
sensitive places, and conditions and qualifi cations on the 
sales of fi rearms will be upheld.55

In 2000, under then Governor George Pataki, New 
York passed an omnibus bill including seven critical gun 
laws56 that to this day are among the strongest gun laws 
in our state. Included in this bill are many of the laws 
discussed in this section including licensing, registration, 
reporting lost and stolen guns and assault weapons and 
high capacity magazine bans. New York is consistently 
ranked among the best states for laws that keep the pub-
lic safe and keep dangerous weapons out of the hands 
of dangerous people. New York Penal Law Section 400 
is the statutory framework for licensing fi rearms in the 
state. A “fi rearm” in the Penal Law is defi ned basically as 
a handgun or more precisely “as a pistol, revolver or short 
barreled rifl e or shotgun.”57 New York’s Environmental 
Conservation Law regulates hunting, fi shing and trapping 
and uses the word “fi rearm” differently to refer to any 
gun as the word is conversationally understood, includ-
ing handguns, shotguns, rifl es, air guns, spring guns, BB 
guns, and muzzle loaded guns.58 This article discusses 
New York’s regulation of “fi rearms” or handguns only.

B. The Police Power Is Not Pre-empted by Federal 
Law

The police power of the states found in the Tenth 
Amendment to the Constitution states, “The powers not 
delegated to the United States by the Constitution, nor 
prohibited by it to the states, are therefore reserved to the 
States respectively, or to the people.”59 One of the powers 
not delegated to the federal government and reserved to 
the states is the police power. Federal law has long rec-
ognized the importance of the police power of states and 

Senators Gillibrand and Schumer and Congress-
woman Carolyn McCarthy are the sponsors of the Fix 
Gun Checks46 bill that would require a background check 
on the sale of all weapons, including sales at gun shows 
and sales conducted by private sellers. If passed, the bill 
would give states fi nancial incentives to put as many re-
cords as possible into NICS by reducing funding to the 
state under federal Justice Assistance grants if the state 
fails to send a specifi c targeted number of records to 
NICS. Heads of federal agencies would be required to cer-
tify in writing twice a year that they have sent necessary 
records to NICS. Perhaps most importantly, the issue of 
mental health and drug use would be addressed in three 
ways. First, the bill would clarify that court-mandated 
outpatient treatment for mental illness constitutes “ad-
judication of mental illness” and, therefore, places the 
person receiving it in the category of a prohibited person 
under NICS. Second, the defi nition of drug abuse would 
require that individuals using drugs be included in NICS 
for fi ve years rather than only for one year as currently 
required. Third, the bill would require federally funded 
colleges and universities to report a student who is re-
ferred for mental health observation to a state mental 
health agency. These changes will help make NICS a more 
effective system, and close the private sales and gun show 
loophole. Sensible laws like Fix Gun Checks may not pre-
vent all future tragedies, but as a nation we can certainly 
do a better job of protecting the safety of American fami-
lies than we have so far.

III. New York Gun Laws

A. New York’s Statutory Framework

New York Civil Rights Law Article II, Section Four 
provides that “[a] well regulated militia being necessary 
to the security of a free state, the right of the people to 
keep and bear arms cannot be infringed.” New York State 
does not have a state constitutional right to bear arms 
but its statutory language is identical to the language 
of the Second Amendment.47 The Second Amendment 
to the U.S. Constitution has been interpreted by the 
Supreme Court in the two recent historic cases of District 
of Columbia v. Heller,48 and McDonald v. City of Chicago.49 
The Supreme Court defi ned for the fi rst time in many 
years the right incorporated in the Second Amendment 
(Heller) and its applicability to the states and localities 
(McDonald). The Heller decision resolved a long standing 
debate, fi nding that the Second Amendment included an 
individual right to bear arms for self defense in the home 
and not just a collective right to possess based upon mi-
litia service.50 But in defi ning and describing that right 
the Court explicitly stated “[l]ike most rights, the right 
secured by the Second Amendment is not unlimited.”51 In 
addition, the Court noted, “nothing in our opinion should 
be taken to cast doubt on longstanding prohibitions on 
the possession of fi rearms by felons and the mentally ill, 
or laws forbidding the carrying of fi rearms in sensitive 
places such as schools and government building or laws 
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some grant applicants as young as 18 unlimited permits 
to carry anywhere. Other “Shall Issue” states do not give 
law enforcement any ability to reject applicants even if a 
review of their background would reveal a risk like men-
tal illness or repeated drug or alcohol treatments.

In New York, a license application is made in the 
county of residence, employment or place of business and 
each county except the fi ve counties of New York City, 
Nassau, Suffolk and Westchester, issues licenses for life. 
New York City issues licenses for three years and Nassau, 
Suffolk and Westchester for fi ve years. Counties conduct 
investigations on license applications through a variety 
of offi ces including the police and sheriffs’ offi ces or the 
county clerk where applicants are likely to be known 
and their local references easy to interview. Among New 
York’s 62 counties there are a variety of ways law enforce-
ment reviews applications, but each offi cer charged with 
the responsibility of review has the discretion to review 
an applicant’s good character. 

Once approved, license applications are forward-
ed with recommendations by local authorities to the 
Superintendent of State Police, where the application is 
again reviewed. If the application is approved, the permit 
is issued by the Superintendant of State Police.72 Only 
Westchester County requires training in weapons use and 
safety. Once an applicant has been approved for a license, 
New York State does not limit the number of guns licens-
ees may purchase. 

Revocation of licenses occurs automatically with a 
licensee’s conviction of a felony or a serious offense. A se-
rious offense is defi ned as violating an order of protection 
where physical injury was infl icted or where there was the 
use or threatened use of a deadly instrument. Revocation 
may also occur with the court’s issuance of a temporary 
order of protection73 and suspension of a license can occur 
if a court fi nds “a substantial risk that the defendant may 
use or threaten to use a fi rearm, against a person or per-
sons for whose protection a temporary order of protection 
is issued.”74

New York’s requirement of registration of handguns 
is accomplished through its licensing structure. All hand-
guns are required to be listed or registered on the license, 
and if sold to another, removed from the license. The 
registration or sale of a handgun is accomplished by an 
“amendment” to the license so that each gun purchased, 
sold or owned is added to, removed and/or listed on the 
license.75 A licensee has an affi rmative obligation to re-
port each additional purchase of a handgun to the police 
department who issues a “receipt” or a kind of permit to 
purchase that then allows the licensee to pick up a pur-
chased gun. Licensees also have an affi rmative obligation 
to amend a license to refl ect a gun sold and a change of 
address which must be done in writing within 10 days of 
the move, and recorded on the back of the license. Failure 
to report a change of address is a Class A Misdemeanor.76 
Licensees or other people lawfully in possession of fi re-

localities and the fundamental purpose it serves to protect 
the public and public safety.60 “The promotion of public 
safety is ‘unquestionably at the core’ of a municipality’s 
police power.”61 It is for this reason that federal law defers 
to state and local laws in issues relating to police powers 
and matters of public safety. New York law also confers 
broad powers on local governments62 to adopt laws that 
relate to, among other things, the “protection, order, 
conduct, safety, health and well-being of persons or prop-
erty.”63 Local laws may not confl ict, however, with the 
federal or with the state constitution or its general laws.64 
Both federal65 and New York State66 courts have found the 
regulation of weapons to be an area of law not preempted 
by federal law and a legitimate exercise of local police 
power. 

C. Licensing, Registration and Reporting Lost and 
Stolen

One of the most important statutory requirements in 
New York law is licensing of gun owners and registration 
of guns. Many states have no licensing of owners and no 
limited registration of guns. Research demonstrates that 
when cities and states have some form of both licensing 
and registration they also have greater success in keeping 
guns out of the hands of criminals.67 Licensing laws and 
state laws that require the issuance of a purchase permit 
before a gun can be sold have the effect of lowering the 
rate at which guns move into the illegal market. In a study 
conducted by Mayors Against Illegal Guns,68 states with 
licensing laws were shown to limit the number of guns 
recovered in crimes in other states to one-third the rate of 
states that had no licensing laws.69 In other words, states 
with licensing laws were less likely to export guns that 
were later used in crimes in other states. Federal law does 
not require a license to own a gun. Four states (HI, Il, MA, 
and NJ) require licenses for all fi rearms while New York 
and 6 other states (CA, CT, IO, MI, NC, RI) require a li-
cense for handguns only. 

New York has one licensing statute in the Penal Law 
that covers all handgun licenses including, but not limited 
to individual, business and concealed carry licenses.70 The 
license application requires an applicant be 21 years old 
or honorably discharged from the military, of good moral 
character, not have had a prior handgun permit revoked, 
not be mentally ill, or the subject of a family court order, 
and not exhibit “good cause” why the permit shall not 
issue.71 

New York’s licensing structure is thorough and gives 
a complete picture of an applicant in large part because 
the state process gives discretion to law enforcement and 
because of our requirement of good moral character. New 
York State’s system of licensing is called a “May Issue” 
system because of law enforcement’s discretion about 
whether or not to issue a license. Most other states are 
called “Shall Issue” because they do not give any discre-
tion to law enforcement. These more lenient “Shall Issue” 
states often have few requirements for applicants and 
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One dangerous oddity in New York law is that once a 
business license is granted and the owner passes a back-
ground check, employees who work in the business are 
not required by law to also pass any kind of a background 
check. Gun dealer employees should at least be required 
to pass a NICS background check. Investigations have 
confi rmed that guns used in crimes were later traced to 
gun dealer employees with criminal backgrounds.79 It 
seems logical that when dealer/owners are required to 
pass a background check, employees, who may be left in 
charge of the business and the inventory of weapons and 
ammunition, should also be required pass a NICS back-
ground check. But in 2009, a bill to require employees to 
undergo a background check80 was proposed in the New 
York State Assembly and failed to pass or garner the sup-
port it deserved in the Senate.

F. New York Gun Dealer Regulations

In addition to New York’s requirement of licensing 
of the dealer, our state regulations on the way gun deal-
ers conduct business should be changed. New York gun 
dealer regulations should be revised to incorporate sev-
eral safeguards now missing. One element missing and 
already discussed is that employees of gun dealers should 
be required to undergo a background check for many 
sensible reasons like their ready access to the inventory 
of guns, and their obligation as employees to perform 
a background check on others. In addition, employees 
should be required to have training in recognizing straw 
purchasers since straw purchasers are so often surrogates 
for criminals and other prohibited persons. 

Gun dealers now have no legal requirement to safe-
guard their inventory from burglary even though easy 
access to fi rearms through unlocked windows, skylights, 
and doors are known sources of stolen guns. And under 
current New York law, gun dealers must make their re-
cords of sales available to state police if an inspection is 
requested.81 A dealer does not, however, have a legal obli-
gation to permit the police to compare the record of sales 
to the inventory when missing inventory is a well-known 
source of crime guns. Other requirements like liability for 
injury to customers on the dealer’s premises should be 
considered. A bill called the Gun Dealer Responsibility 
Act,82 if passed, would require all of the regulations out-
lined here. The bill has been passed in the Assembly but 
the Senate has failed to act on these important changes. 

G. New York Gun Shows

A recent investigation by Attorney General 
Schneiderman revealed that operators of gun shows are 
not following the law in New York State, and that illegal 
gun sales are occurring with alarming ease at gun shows. 
Investigators from the Attorney General’s staff visited 10 
gun shows around the state and were repeatedly able to 
buy guns illegally. In each case, the undercover investiga-
tors told private sellers that they could not pass a back-

arms also have an obligation to report lost and/or stolen 
fi rearms to the police within 24 hours of the discovery of 
the loss or theft. 

New York’s licensing and registration structure 
ensures that handgun licensees are well known in the 
community where they live or work and are responsible 
adults who have been educated about New York laws and 
responsibilities. New York’s requirement of reporting lost 
and stolen fi rearms provides a system of accountability 
on handgun ownership that discourages illegal sales and 
gun traffi cking and can help law enforcement trace crime 
guns.

D. Renewable Licenses

The fi ve New York City counties and the downstate 
counties of Nassau, Suffolk and Westchester require li-
censes to be renewed, which gives law enforcement the 
opportunity to confi rm an applicant’s good character, con-
ducting a NICS background check and a periodic review 
of records of mental state, drug use, or domestic violence 
involvement. But only eight of New York’s 62 counties re-
quire renewal and consequently most New York licensees 
are never reviewed for good character and suitability after 
the original issuance. Renewable licenses serve the impor-
tant purpose of periodic review of applicants. At the time 
of renewal law enforcement can check state databases for 
important information like new arrests and records of 
warrants, repeated drug arrests that did not result in con-
victions for felonies, or mental health exams ordered by 
the court where no plea or conviction results. 

Renewable licenses are required in New York State 
for many professions and employment positions and 
provide the kind of up-to-date information needed by 
employees and law enforcement to help determine the 
character and fi tness of applicants. For years in the New 
York legislature, a Five Year Renewable Licensing bill77 
has fl oundered. The bill passed the Assembly, but the 
Senate failed to take any action on it. If passed, the Five 
Year Renewable Licensing bill would give New York State 
law enforcement a recent and informed view of whether a 
licensee continues to meet our state standards.

E. Licensing of Firearms Dealers

Applicants for a gun dealer license must undergo the 
same “May Issue” review and background check required 
for an individual license to possess. The applications for 
business licenses are fi led in the city or county where the 
business is located, and if approved a gun dealer license 
is issued for the premises where the gun store is located. 
Dealers must prominently display their license in the 
premises, and are permitted to operate off premises at gun 
shows and events “sponsored by any organization devot-
ed to the collection, competitive use or other sporting use 
of fi rearms.” These dealer licenses are issued in New York 
City for three years and must be renewed in the rest of the 
state every six years.78 
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The one characteristic test describes the essence of an as-
sault weapon. In New York, if a weapon has the ability 
to hold high capacity magazines and only has a pistol 
grip it would not be considered an assault weapon. New 
York’s two characteristic test allows weapons to evade 
and slip through the ban by requiring a second superfl u-
ous element. In fact, gun manufacturers carefully study 
defi nitions like New York’s and redesign weapons to cir-
cumvent these tests. New York should have a one charac-
teristic assault weapon defi nition.

The 2000 Omnibus bill also grandfathered the sell-
ing and/or possessing of high capacity magazines pos-
sessed or made before 1994, the year of the federal ban’s 
enactment. Although high capacity magazines produced 
during the time of the federal ban contain the embossed 
mark stating “for law enforcement/military use only,” 
other high capacity magazines produced throughout the 
country now no longer contain this mark. In practice, it is 
almost impossible to distinguish a pre- or post- ban high 
capacity magazines. To distinguish pre-1994 grandfa-
thered high capacity magazines, dealers and other sellers 
in New York wrap pieces of paper around high capacity 
magazines to indicate date and/or origin. This easily falsi-
fi ed method of verifi cation is hardly an effective way to 
enforce a ban on high capacity magazines and fails com-
pletely to distinguish among pre- and post- high capacity 
magazines. The grandfathering of high capacity maga-
zines should be eliminated in New York law. 

In the legislative session that ended in June 2011, a bill 
was introduced86 which if passed would have eliminated 
the grandfathering of pre-1994 high capacity magazines in 
New York. This bill was not acted upon in either house of 
the legislature. 

I. Microstamping
Nationally, 36% of homicide cases are never solved.87 

And 67% of all homicides are committed with a gun.88 
In New York City, the gun of choice for most criminals is 
a semi-automatic.89 With rapid fi re and a clip that ejects 
shell casings after the bullets have been fi red, criminals 
who use semi-automatics leave shell casings at many 
crime scenes around the state. Unfortunately, these shell 
casings do not often provide a link for law enforcement to 
the guns or the criminals that fi red them. Microstamping 
would create such a link.

Anyone who has investigated crimes knows that the 
sooner evidence is connected to a gun or to a person, the 
greater the likelihood that other evidence can be located 
and developed. Where crime scene evidence is not con-
nected, evidence is lost, and the case can become cold 
very quickly. More evidence developed in a timely way 
means a greater likelihood of conviction at trial. On a reg-
ular basis, the nightly news depicts police at crime scenes 
around the state marking the locations of shell casings 
and placing them into evidence bags. But most criminals 
do not leave their guns behind at crime scenes and with-

ground check because of having an order of protection 
against them for domestic violence. The sellers ignored 
longstanding federal prohibitions and clear New York 
law,83 blatantly selling guns to the undercover investiga-
tors. 

Under New York law, gun show operators have mini-
mal duties to post signs and inform show sellers about 
federal requirements for background checks.84 In addi-
tion, New York law requires an FFL to be present at every 
gun show and available to conduct background checks. 
Despite the convenience of the FFL at the gun show, the 
operators failed to meet even these minimal require-
ments.85 The investigation revealed the need for genuine 
enforcement of background check requirements among 
private sellers in New York and the need for legal respon-
sibility and compliance by gun show hosts to ensure that 
background checks are conducted. 

H. Assault Weapons and High Capacity Magazines 
Bans

In 1994, Congress enacted a federal ban on assault 
weapons and high capacity magazines holding more than 
10 rounds. The ban required, among other things, that 
high capacity magazines be marked “for law enforce-
ment/military use only.” In 2004, Congress allowed this 
federal assault weapons ban and its high capacity maga-
zines ban to sunset. There is no longer a federal ban, and 
assault weapons and high capacity magazines are readily 
available in gun stores and over the Internet throughout 
the country. We need look no further than Tucson to see 
the devastation caused by high capacity magazines that 
carry 15 or 30, 90 or even 100 rounds. High capacity mag-
azines facilitate rapid, unrelenting fi ring of bullets and 
cause devastation in seconds. Jared Loughner fi red more 
than 30 rounds in 16 seconds and was only prevented 
from reloading one of his three 30-round high capacity 
magazines by ordinary people who were standing close 
by.

New York State has an assault weapons and high 
capacity magazine ban passed in 2000 under the Pataki 
Omnibus bill. New York law forbids the selling or pos-
sessing of assault weapons but our defi nition of an assault 
weapon is not the best available. New York State’s defi ni-
tion of an assault weapon is called a “two characteristic” 
test since it requires the weapon have the ability to hold 
high capacity magazines and have any two attributes like 
a “folding or telescoping stock or a pistol grip that pro-
trudes conspicuously beneath the action of the weapon.” 
In ordinary language, the characteristics that defi ne an 
assault weapon also promote the rapid fi ring of multiple 
rounds by offering high capacity magazines, convenient 
easy to hold long grips, telescoping lenses, bayonet 
mounts, and grenade launchers. 

A “one characteristic” test defi nes a rifl e, shotgun or 
pistol with the capacity to hold high capacity magazines. 
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in all parts of the country, using similar levels of educa-
tion, poverty, urban settings and other constants, states 
with higher per capita gun ownership also have higher 
rates of gun death. 

For most contemporary Americans, scien-
tifi c studies indi cate that the health risk of 
a gun in the home is greater than the ben-
efi t. The evidence is overwhelming for the 
fact that a gun in the home is a risk factor 
for completed suicide and that gun ac-
cidents are most likely to occur in homes 
with guns. There is compelling evidence 
that a gun in the home is a risk factor for 
intimidation and for killing women in 
their homes.95

Not surprisingly, many people chose not to own a 
gun or have one in their home. In fact, gun ownership in 
the United States is decreasing in all categories and hit an 
all time low this year as recorded by the National Opinion 
Research Council (NORC).96 In its General Social Survey, 
NORC tracks opinions of Americans on social issues and 
from 1977 to 2010 there was a 40% drop in American 
households reporting gun ownership. In the same time 
period, reporting of personal gun ownership dropped 
33%, male gun ownership dropped more than 20%, and 
female gun ownership (which was already a small num-
ber) dropped more than 10%. Contrary to the marketing 
campaigns of gun industry, fewer people choose to own 
fi rearms today than in years past.

In communities all across the country, crime is down 
and especially in New York City and State. New York City 
is one of the safest big cities in America. According to the 
United States Department of Justice, violent crime has 
been declining across the country including decreases of 
more than 5% for a fi ve-year trend from 2005 to 2009 and 
more than 7.5% for a ten-year trend from 2000 to 2009. In 
New York State the numbers are even more impressive.97

Despite the reality of lower crime and documented 
lower rates of gun ownership, or maybe because of it, 
the gun industry continues to hawk new weapons and 
higher fi re power. And elected offi cials regurgitate sec-
ond amendment platitudes without reference to Heller’s 
specifi c limitations, and legislatures continue to allow car-
rying of guns in more and more outrageous locations.98 
Ignoring the enumerated limitations in Heller, and the 
fact that the majority of Americans oppose the carrying 
of concealed weapons in public places, the gun industry 
and complicit elected offi cials increase gun possession in 
bars, churches, cars and other public places where people 
gather like sports arenas, libraries and shopping malls. 
This national push to allow guns everywhere, and the 
weak regulations in many states that allow illegal guns to 
fl ow freely across state borders, jeopardize our individual 
right to be free from gun violence, and threatens the pub-
lic safety of everyone who walks the streets of our com-
munities. New York and other states with strong, sensible 

out the gun, shell casings often remain an undeveloped 
lead. A potential link to a criminal is lost, but microstamp-
ing could create that link.

New Yorkers Against Gun Violence issues reports, 
called Shell Casings Anonymous, once a week tracking me-
dia reports of shots fi red where shell casings are found90 
at crime scenes. In cities around the state like Buffalo, 
Syracuse, Albany, Utica, Poughkeepsie, and in downstate 
counties like Nassau and Suffolk, thousands of shell cas-
ings are found by law enforcement but are not connected 
to a gun or a criminal. Most of the reports of shots fi red 
do not result in an arrest of any kind. In fact, in Syracuse 
from 2006 to 2010 there were 1,360 reports of shots fi red 
and only 160 resulted in arrest. When no arrest is made, 
the gun remains in the hands of the criminal and the com-
munity remains at risk. 

Law enforcement throughout the state support mi-
crostamping as a tool that would help solve crimes91 be-
cause it would imprint identifying marks created on the 
shell casing when a shot is fi red. Law enforcement could 
then identify and trace crime guns using the shell cas-
ings. New York’s legislature should help law enforcement 
as much as possible by giving them the tools they need. 
Microstamping has passed the Assembly three times but 
the Senate refuses to pass the bill. 

In other articles in this issue, the mechanics and tech-
nology of microstamping are fully discussed. However, 
it is critical to remember that with 34% of homicides un-
solved and thousands of guns fl ooding the streets of New 
York communities, law enforcement needs all the help 
and technology we can offer. Microstamping is one good 
choice to help solve crimes.

V. Conclusion
Stronger federal laws to end the private sale loophole, 

and put better information into NICS from other states 
and the federal government, would mean fewer illegal 
guns fl ooding New York and getting into the hands of 
criminals. This in turn would mean fewer gun deaths 
and injuries to New York citizens. In a recent study92 by 
Mayors Against Illegal Guns, states with weak gun laws 
were found to be more likely to export guns later used 
in crimes than states that had strong gun laws like New 
York. In the states with weak gun laws, more police of-
fi cers were killed as a result of criminals’ easy access to 
dangerous guns. 

With sensible and strong gun laws, New York is 
among the safest states in the country and has a lower 
than national average rate of gun violence death and 
injury.93 In fact, our per capita gun death and injury is 
half the national average. Not coincidentally New York is 
also a state with among the lowest per capita rates of gun 
ownership.94

Research demonstrates that more guns mean more 
death and injury in all categories of gun violence. In fact, 
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Examples of how the laws of 
other states, and in some cases 
local governments, address 
these policies are also provid-
ed. Finally, the laws of New 
York City, which fi ll many of 
the gaps in state law identifi ed 
in this article, are described 
where relevant. 

Requiring Gun Owner 
Permits

Firearms permitting (also 
known as licensing) laws re-
quire a person who wishes to purchase or possess a fi re-
arm to obtain a permit.7 Permit applicants must fulfi ll spe-
cifi c requirements, which vary depending on the goals of 
the permitting scheme. For example, an applicant might 
be required to pass a background check before obtaining a 
permit. This requirement helps close a loophole in federal 
law that requires licensed fi rearms dealers, but not private 
sellers, to conduct background checks on prospective gun 
purchasers.8 A permitting law with a background check 
requirement helps keep felons, domestic abusers, the 
mentally ill and other legally prohibited purchasers from 
purchasing fi rearms from private sellers.9

Some permitting laws also require applicants to com-
plete safety training and/or pass a written test demon-
strating knowledge of relevant fi rearms laws. Safety train-
ing helps ensure that gun owners know how to safely use 
and store fi rearms. Requiring gun owners to demonstrate 
knowledge of existing fi rearms laws helps increase their 
compliance with those laws.10

Federal law does not require gun owners or purchas-
ers to obtain a fi rearms permit.

Existing New York Law

New York’s permitting scheme is complex. First, New 
York law treats pistols and revolvers (handguns) differ-
ently than rifl es and shotguns (long guns). New York re-
quires a permit to possess a handgun but does not require 
a permit for possession of a long gun.11 Second, state law 
requires applicants to apply for a permit in the city or 
county in which they reside, are principally employed, or 
have their principal place of business.12 The state imposes 
only minimal baseline requirements and, as a result, per-
mitting systems differ widely depending on the laws of 
each local jurisdiction. 

An applicant for a permit to possess a handgun in the 
home must, among other basic criteria, be at least 21 years 

The State of New York 
has some of the strongest gun 
laws in the United States.1 
Strong state laws are essential 
to public safety because our 
federal gun laws are extreme-
ly weak—in fact, they’re the 
weakest of all industrialized 
nations worldwide.2 Not sur-
prisingly, the United States 
also has the highest rate of 
gun deaths and injuries. 

In 2009, for example, the 
most recent year for which 
statistics are available, more than 31,000 Americans died 
from fi rearm-related injuries—an average of more than 85 
deaths each day—and nearly 70,000 others were treated in 
emergency rooms for non-fatal gunshot wounds.3 In that 
year, guns were used to commit over 385,000 crimes and 
nearly 70% of all murders.4

In addition to its devastating emotional toll, gun 
violence has enormous medical, legal and societal costs. 
Medical costs alone have been estimated at $2.3 billion 
annually, half of which are borne by American taxpayers.5 
When all direct and indirect medical, legal and societal 
costs are included, the estimated annual cost of gun vio-
lence in our nation amounts to $100 billion.6  

Some states, like New York, have moved to address 
America’s gun violence epidemic by adopting laws to fi ll 
gaps in our federal regulatory system. As discussed be-
low, however, New York could do much more to help re-
duce the gun violence that devastates families every day.

This article focuses on the following specifi c ap-
proaches to reducing gun-related deaths and injuries: 

• Requiring Gun Owner Permits

• Regulating Firearms Dealers and Ammunition Sell-
ers

• Prohibiting Multiple Firearms Sales 

• Requiring Handgun Microstamping

• Retaining Records of Gun Sales

• Mandating Safe Storage of Firearms

The article discusses the benefi ts of each approach, 
summarizes relevant existing federal and New York 
law, and suggests ways that New York could add to, or 
strengthen, its existing laws to implement each policy. 

Regulating Guns in New York: Existing State Laws and 
How They Could Be Strengthened
By Laura Cutilletta and Juliet Leftwich 

Laura Cutilletta Juliet Leftwich
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Other states that require a fi rearms permit limit the 
duration of the permit. For example, in Hawaii, long gun 
permits are valid for only one year.20 In Iowa, a handgun 
permit expires after one year21 and in California handgun 
permits expire after fi ve years.22 

New York could require that all jurisdictions mandate 
that an applicant undergo hands-on safety training and 
pass performance-based tests showing he or she knows 
how to safely load, unload, clean, store, and fi re a gun. 
In addition, state law could require applicants to pass a 
written test demonstrating knowledge of relevant fi re-
arms laws. Massachusetts requires permit applicants to 
undergo safety training.23 California requires handgun 
permit applicants to pass a written test demonstrating 
knowledge of fi rearms laws.24 

Finally, New York could require a permit to purchase 
or possess ammunition, as some states do. Illinois, for ex-
ample, requires its residents to obtain a Firearm Owner’s 
Identifi cation Card25 before purchasing or possessing am-
munition.26

Regulating Firearms Dealers and Ammunition 
Sellers 

Federal law requires fi rearms dealers (persons en-
gaged in the business of purchasing and selling fi rearms) 
to obtain a license.27 Federal law mandates that federally 
licensed fi rearms dealers (FFLs) comply with various re-
quirements, such as initiating background checks on pro-
spective gun purchasers, maintaining transaction records 
and reporting the loss or theft of fi rearms.28 Federal law 
does not require the licensing of ammunition sellers.29

The Bureau of Alcohol, Tobacco, Firearms & Explo-
sives (ATF) administers and enforces federal fi rearms 
dealer licensing laws. Unfortunately, the agency lacks the 
resources and authority to properly oversee the more than 
60,000 fi rearms dealers, manufacturers, collectors and 
others that it licenses.30 In fact, ATF inspects each FFL, on 
average, only once a decade.31 The Offi ce of the Inspector 
General has concluded that ATF inspections are not fully 
effective for ensuring that licensees comply with federal 
fi rearms laws.32 

FFLs are responsible for a large percentage of the fi re-
arms that enter the criminal market through illegal sales. 
In 2000, ATF published a report analyzing fi rearms traf-
fi cking in the United States.33 The report analyzed 1,530 
traffi cking investigations during the period July 1996 
through December 1998. The investigations involved a 
total of 84,128 diverted fi rearms (i.e., fi rearms that have 
left the stream of lawful commerce and entered the illegal 
market). The report revealed that FFLs were associated 
with the largest number of diverted guns (over 40,000), 
even though they were involved in less than 10 percent 
of the investigations. The violations included transfers to 
prohibited purchasers, failure to keep required records, 

of age, have no felony or other serious offense convic-
tions, and have no history of mental illness.13 In addition, 
the issuing authority has discretion to deny a permit if 
good cause exists for denial or if an applicant does not 
demonstrate that he or she is of good moral character.14 

Handgun possession permits are generally valid for 
an indefi nite period of time.15 This means a permit holder 
is not required to demonstrate periodically that he or she 
still meets the criteria required to hold the permit. Thus, 
a permit holder who has been convicted of a felony or 
otherwise become prohibited from possessing a fi rearm 
may nonetheless retain his or her permit and his or her 
handgun. 

When a handgun permit holder purchases a new 
handgun, state law requires that he or she apply to the 
issuing authority for an amendment to the permit.16 
However, only minimal requirements are imposed during 
this process and state law does not require a background 
check for the amendment. As mentioned above, federal 
law does not require private sellers to conduct a back-
ground check before transferring a fi rearm to a prospec-
tive purchaser. Therefore, unless a local jurisdiction in 
New York requires a permit holder to pass a background 
check prior to purchasing a new handgun, a permittee 
who has become prohibited from possessing a fi rearm 
could still purchase a new fi rearm from a private seller. 

New York’s permitting law is also lacking in the area 
of safety training. State law does not require applicants to 
learn how to safely use and store their fi rearms or dem-
onstrate knowledge of existing fi rearms laws, except for 
those who reside in Westchester County.17 

How New York Law Could Be Strengthened

New York could impose a permit requirement for 
the possession of all fi rearms, instead of limiting the re-
quirement to handguns as it currently does. Many states 
require a permit to purchase or possess long guns, as well 
as handguns. For example, in New Jersey, a handgun pur-
chaser must obtain a permit to purchase a handgun and 
a person who wishes to possess a rifl e or shotgun must 
obtain a Firearms Purchaser Identifi cation Card.18

New York could limit the duration of all fi rearms 
permits, regardless of which jurisdiction issues the per-
mit, and require an applicant to satisfy all of the original 
application requirements, including a background check, 
before the permit is renewed.19 This would keep permit 
holders who have been convicted of a felony or otherwise 
become prohibited purchasers from retaining a permit. 
In addition, this requirement would help notify authori-
ties when fi rearms should be seized from a person who is 
prohibited from possessing them. As with the initial ap-
plication stage, the renewal process should grant issuing 
authorities discretion to determine whose permit should 
be renewed. 
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- Display handguns so that they cannot be seen 
readily from the outside of the store (Alabama, 
California, and numerous other states. West Vir-
ginia imposes the requirement on the storage of 
all fi rearms and ammunition);42

- Install burglar alarms (Connecticut and New Jer-
sey).43

• Provide law enforcement with a physical inventory 
of all fi rearms every six months so that dealers are 
held accountable for all fi rearms and ammunition 
that come into and out of their stores (San Fran-
cisco).44

• Maintain adequate liability insurance45 to help pay 
for the damage caused by a dealer who negligently 
sells a fi rearm or ammunition that injures or kills a 
member of the public.46

Prohibiting Multiple Firearms Sales/Purchases
Studies have shown that fi rearms that are sold in 

multiple sales to the same individual are frequently used 
in crime.47 Crime gun trace data from 2000, for example, 
showed that 20% of all retail handguns recovered in crime 
were purchased as part of a multiple sale.48 A study of 
the sale and subsequent criminal use of handguns sold 
in Maryland in the 1990s revealed that handguns sold in 
multiple sales accounted for about a quarter of crime guns 
and were up to 64% more likely to be used in crime than 
handguns sold in single sales.49

Laws prohibiting multiple purchases of fi rearms help 
prevent gun traffi ckers from buying guns in bulk and 
reselling them to criminals and other prohibited purchas-
ers, thus reducing the number of guns entering the illegal 
market. Because jurisdictions with weaker fi rearms laws 
attract gun traffi ckers who make multiple purchases and 
resell those guns in jurisdictions with stronger fi rearms 
laws, laws prohibiting multiple purchases also help stem 
the illegal fl ow of fi rearms between states.50

A study of Virginia’s “one-gun-a-month” law, which 
prohibited the purchase of more than one handgun per 
person in any 30-day period, demonstrated that the law 
was effective in reducing the number of crime guns traced 
to Virginia dealers. Virginia adopted its law in 1993 af-
ter the state became recognized as a primary source of 
crime guns recovered in states in the northeastern U.S. 
After the law’s adoption, the odds of tracing a gun origi-
nally acquired in the Southeast to a Virginia gun dealer 
(as opposed to a dealer in a different southeastern state) 
dropped by 71% for guns recovered in New York, 72% for 
guns recovered in Massachusetts, and 66% for guns recov-
ered in New Jersey, New York, Connecticut, Rhode Island 
and Massachusetts combined.51 On February 28, 2012, a 
National Rifl e Association-drafted measure repealing Vir-
ginia’s one-gun-a-month restriction was signed into law 
by Republican Governor Robert McDonnell.52

making false entries in record books and conducting out-
of-state transfers.34

The International Association of Chiefs of Police rec-
ommends that state and local governments enact their 
own dealer licensing requirements because they can re-
spond to specifi c community concerns, and because state 
and local oversight of licensees helps reduce the number 
of unscrupulous dealers.35 A 2009 study found that cities 
in states that regulate fi rearms dealers and cities where 
dealers undergo regular compliance inspections have 
signifi cantly lower levels of gun traffi cking than other cit-
ies.36

Existing New York Law
New York law requires individuals engaged in the 

business of selling handguns, other limited classes of fi re-
arms and large capacity ammunition feeding devices to 
obtain a state license in order to conduct business.37 New 
York law does not, however, require individuals who only 
sell long guns or ammunition to obtain a state license. The 
state does not otherwise regulate fi rearms dealers and am-
munition sellers.

How New York Law Could Be Strengthened

New York could strengthen its dealer licensing laws 
by requiring individuals engaged in the business of sell-
ing any type of fi rearm (including long guns) and any 
type of ammunition to be licensed. New York laws could 
also require that those licensees:

• Locate away from residential areas and other sensi-
tive areas. Massachusetts prohibits fi rearms dealers 
from operating in a residence or dwelling.38 Many 
local governments in California prohibit fi rearms 
dealers from locating near residential or other sensi-
tive areas (such as schools, daycare facilities, parks 
and places of worship).39 New York could require 
dealers to locate a specifi ed distance from these ar-
eas.

• Conduct background checks on employees. Several 
states require fi rearms dealers to conduct back-
ground checks on employees to ensure they are not 
legally prohibited from possessing fi rearms and am-
munition. In Delaware, for example, dealers must 
maintain a list of current employees and conduct a 
background check on each employee at least once a 
year. A record of the background check and the list 
of employees must be available for inspection by 
law enforcement.40

• Follow specifi ed security precautions when storing 
fi rearms and ammunition. States have enacted a 
wide array of security measures to reduce the risk 
of theft from dealers’ premises. Some, for example, 
require dealers to:

- Store fi rearms in a particular manner after busi-
ness hours (California and Minnesota);41
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the fi rearm has been recovered and a test round has been 
produced for comparison. Intentional fi rearms micro-
stamping, in contrast, allows crime guns to be identifi ed 
without the need to recover the gun itself.

Microstamping is supported by the International As-
sociation of Chiefs of Police, which adopted a resolution 
in 2008 stating, “[T]his technology would be used to help 
law enforcement identify the fi rst known purchaser of 
a weapon used in crime, therefore providing leads that 
would allow for substantial evidentiary information that 
will help identify, apprehend and arrest criminals.”64

In 2010, the American Bar Association House of Del-
egates adopted a resolution urging federal and state gov-
ernments to require all newly manufactured pistols to be 
microstamped.65

Existing New York Law

New York law does not currently require fi rearm mi-
crostamping.

How New York Law Could Be Strengthened

New York could adopt a microstamping law similar 
to the laws adopted in California and the District of Co-
lumbia, the only jurisdictions that have enacted a micro-
stamping requirement. 

California’s Crime Gun Identifi cation Act of 2007 will 
require all new models of semiautomatic pistols manu-
factured for sale in the state to be designed and equipped 
with microstamping technology once the California De-
partment of Justice (DOJ) certifi es that the technology is 
available to more than one manufacturer unencumbered 
by patent restrictions.66

Beginning January 1, 2013, the District of Columbia 
will prohibit licensed fi rearms dealers from selling or of-
fering for sale any semiautomatic pistol manufactured on 
or after January 1, 2013 that is not “microstamp-ready.”67 

Retaining Records of Gun Sales 
Federal law requires fi rearms dealers to keep records 

of fi rearms transactions, but does not require them to sub-
mit those records to a centralized location.68 Federal law 
does not require private sellers to record any information 
regarding fi rearms sales.

Laws requiring all fi rearms sales transaction records 
to be retained and submitted to a central repository are 
crucial for many reasons. First, by providing information 
about the fi rearm that was purchased as well as who pur-
chased it, the records help law enforcement trace fi rearms 
recovered at crime scenes. Without access to sales records, 
the process of determining who sold and purchased a fi re-
arm is slow and diffi cult.

Second, knowledge that law enforcement can readily 
trace a gun to a specifi c purchaser may deter that pur-
chaser from selling the fi rearm illegally. Finally, access to 

Federal law does not limit the number of guns a per-
son may buy in any given time period. Federal law does 
require federally licensed fi rearms dealers (FFLs) to report 
multiple sales of handguns to ATF and other specifi ed 
law enforcement agencies, and defi nes “multiple sales” 
as the sale of two or more handguns by an FFL to a non-
FFL within fi ve consecutive business days.53 The multiple 
sales reporting requirement was created to enable ATF 
to “monitor and deter illegal interstate commerce in pis-
tols and revolvers by unlicensed persons.”54 ATF and the 
other law enforcement agencies receiving the reports are 
not charged with any investigative duties regarding those 
sales, however.55

Existing New York Law
In New York, it is a class C felony for a person to un-

lawfully sell, exchange, give or dispose of fi ve or more 
handguns, short-barreled shotguns or rifl es, or assault 
weapons to another person or persons in a period of not 
more than one year.56 It is a class B felony for a person to 
unlawfully transfer ten or more such weapons to a person 
or persons in a period of not more than one year.57 These 
state law provisions only apply to unlawful transfers, how-
ever. New York has no other laws limiting the number of 
fi rearms that may be sold to, or purchased by, the same 
individual in any given period of time. 

How New York Law Could Be Strengthened

New York could help reduce gun traffi cking by adopt-
ing a law prohibiting multiple fi rearm sales. Several state 
and local governments, including California,58 Mary-
land,59 New Jersey,60 the District of Columbia,61 and New 
York City62 have enacted such laws. In California, New 
Jersey and the District of Columbia, a person may buy 
only one handgun every 30 days. In Maryland, a person 
may buy only one handgun or assault weapon every 30 
days. New York City has the strongest law in this area, 
limiting purchases to one handgun and one rifl e or shot-
gun to one per person every 90 days.63

Requiring Handgun Microstamping
Handgun microstamping laws utilize existing tech-

nology to help law enforcement solve gun crimes in an in-
novative way. When gun manufacturers “microstamp” a 
handgun, they use lasers to make precise, microscopic en-
gravings on the internal mechanisms of the gun, such as 
the breech face and fi ring pin. Each time the gun is fi red, a 
unique code identifying the gun’s make, model and serial 
number is stamped on to the expelled cartridge case. 

Microstamping provides a crucial tool for law en-
forcement because it allows investigators to connect a 
cartridge case recovered at a crime scene directly to the 
gun that fi red it. Without microstamping, ballistic experts 
can only analyze the microscopic scratches and indenta-
tions that are unintentionally transferred to a cartridge case 
when a fi rearm is discharged. Those unintentional mark-
ings cannot, however, identify a specifi c fi rearm unless 
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were among the leading causes of unintentional death for 
children between the ages of ten and fourteen in 2007 and 
2008.80 According to the U.S. Centers for Disease Control 
and Prevention (CDC), 123 young people under the age of 
20 were killed in unintentional shootings in 2008, almost 
half of these victims were younger than 15. Many more do 
not die from fi rearm injuries, but their lives—and the lives 
of their families—are changed forever. Over 3,000 people 
under the age of 20 survived unintentional gunshot inju-
ries in 2010 alone.81 

Tragically, many of these deaths and injuries occur 
when fi rearm owners fail to store their weapons safely. 
A 2005 study of fi rearm storage patterns in U.S. homes 
found that adults owned fi rearms in one third of the 
homes in which a child younger than six-years-old lived 
or visited.82 Of the homes in which a young child resided, 
33% of adults admitted to keeping a fi rearm unlocked, 
while 56% of adults living in a home in which a young 
child visited admitted to keeping a fi rearm unlocked.83 
A 2005 study of adult fi rearm storage practices in U.S. 
homes found that over 1.69 million children and youth 
under age 18 are living in homes with loaded and un-
locked fi rearms.84 

The presence of unlocked guns in the home also in-
creases the risk of youth suicide. Over half of all young 
people under the age of 25 who committed suicide in 2008 
used a fi rearm. According to the CDC, 361 of those indi-
viduals were under the age of 18, and 50 were younger 
than 15. One study found that more than 75% of the guns 
used in youth suicide attempts and unintentional injuries 
were stored in the residence of the victim, a relative, or a 
friend.85 At least two studies have found that the risk of 
suicide increases in homes where guns are kept loaded 
and/or unlocked.86 

Furthermore, a U.S. Secret Service study of 37 school 
shootings in 26 states found that in nearly two-thirds of 
the incidents, the attacker obtained the gun from his or 
her own home or that of a relative.87 

Federal law does not require that fi rearms in the home 
be stored locked or unloaded, or otherwise inaccessible to 
children. Federal law does, however, prohibit a licensed 
fi rearms dealer from transferring a handgun unless the 
transferee is provided with a secure gun storage or safety 
device.88 

Existing New York Law

New York law does not require that fi rearms in the 
home be stored in any specifi ed manner. State law, how-
ever, does require that fi rearms dealers include a locking 
device with each fi rearm they transfer.89 Dealers must 
also include a specifi ed warning, affi xed to the fi rearm or 
placed in the container in which the fi rearm is transferred, 
and post the same warning on their premises where fi re-
arms are displayed or transferred.90 The warning must 

fi rearms transaction records can help protect police offi -
cers. The ability to access such records prior to responding 
to an incident would provide law enforcement with infor-
mation about whether fi rearms are likely to be present at 
the scene. 

Existing New York Law

New York law requires fi rearms dealers to keep a 
record of every transaction involving a handgun, includ-
ing details about the transaction and specifi c information 
about the purchaser’s handgun permit. These records 
must be forwarded to the Division of State Police where 
they are maintained in a statewide database. Although 
federal law requires fi rearms dealers to retain records of 
transactions involving long guns, neither federal nor New 
York law requires dealers to submit long gun records to 
a centralized location. New York does not require private 
sellers to record information regarding fi rearm transac-
tions. 

How New York Law Could Be Strengthened

New York could require fi rearms dealers to retain 
sales records for all transactions involving long guns, as it 
currently requires for handguns.69 As with handgun sales 
records, dealers could be required to submit records de-
tailing long gun sales to a centralized repository for inclu-
sion in a statewide database. In addition, New York could 
require private sellers to record information for all fi re-
arm transactions and submit the records to a centralized 
repository, or require that all private sales be conducted 
through a dealer.70

Other states, such as Connecticut, require that all fi re-
arms sales records be retained and centralized.71 A recent-
ly enacted California law requires the Attorney General 
to maintain long gun transaction records in a centralized 
database.72 The new requirement supplements Califor-
nia law which has long required retention of handgun 
transaction records in a statewide database.73 Illinois and 
Rhode Island require all sellers (including private sell-
ers) to retain records of all fi rearms sales.74 Massachusetts 
requires all sellers to keep records of all fi rearms transac-
tions and to submit the records to a centralized location.75 
Pennsylvania and Maryland impose the same require-
ments on private sellers for select classes of fi rearms.76 
In California, all fi rearm transfers must be conducted 
through licensed dealers, thereby ensuring that sales re-
porting requirements will include private sales.77

Mandating Safe Storage of Firearms
Unintentional shootings cause thousands of deaths 

and injuries each year in the U.S. In 2009, 554 people died 
from unintentional fi rearm injuries.78 During the follow-
ing year, 14,161 people were unintentionally shot, but did 
not die as a result of their injuries.79

All too often, children and young adults are the vic-
tims of unintentional shootings. Unintentional shootings 
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12. PL § 400.00(3)(a). 

13. PL § 400.00(1)(a), (c), (d), (2)(a).

14. PL § 400.00(1)(b), (g). 
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and Westchester, where permits are valid for up to fi ve years. PL § 
400.00(10). 

16. PL § 400.00(9). 

17. PL § 400.00(1)(f), (4-b).

18. N.J. Admin. Code § 13:54-1.9(b) (2012).

encourage owners to store fi rearms unloaded, locked, 
separate from ammunition and inaccessible to children.91 

In addition, New York law mandates that the Division 
of State Police develop and promulgate regulations set-
ting forth the specifi c devices or minimum standards and 
criteria which constitute an effective gun locking device.92 

How New York Law Could Be Strengthened

New York could enact a requirement similar to a Mas-
sachusetts law mandating that all fi rearms in the home be 
stored locked or in a locked container.93 The Massachu-
setts law does not apply while a fi rearm’s owner, or an-
other lawfully authorized user of the fi rearm, is carrying 
it or has it under his or her control.94 Alternatively, New 
York could require that fi rearms be stored unloaded, or 
locked and unloaded, when not being carried or under an 
individual’s control.95

New York could also require that locking devices be 
tested and approved by a certifi ed independent laborato-
ry before they may be sold. In California, locking devices 
may only be sold if they have passed laboratory testing 
and have been listed in a roster of approved devices main-
tained by the state Department of Justice.96

New York could also adopt a Child Access Preven-
tion, or CAP, law. CAP laws impose criminal liability on 
adults who negligently leave fi rearms accessible to chil-
dren. These provisions have been found to be effective at 
reducing unintentional fi rearm deaths among children.97 
Numerous states have enacted CAP laws. Minnesota, for 
example, prohibits any person from negligently storing 
or leaving a loaded fi rearm in a location where the person 
knows, or reasonably should know, that a child under age 
18 is likely to gain access to the fi rearm, unless reasonable 
action is taken to secure the fi rearm against access by the 
child.98 

Conclusion
In the absence of strong federal laws regulating guns, 

it is up to each state to take action to protect the public 
from the dangers of gun violence. New York has long 
been among the states with the strongest fi rearms laws 
in the nation. And yet, in several areas, New York could 
strengthen its laws, or implement new approaches to 
regulating fi rearms. The legislative solutions presented in 
this article make clear that there are many options avail-
able for legislators who continue to strive to reduce the 
number of New Yorkers whose lives are lost or changed 
forever by gun violence.
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lence. Founded in 1993 in the wake of the assault weap-
ons massacre at a San Francisco law fi rm, LCAV is the 
country’s only organization devoted exclusively to pro-
viding free legal assistance in support of gun violence 
prevention.

Ms. Cutilletta oversees LCAV’s work tracking and 
analyzing fi rearms legislation in all fi fty states. She is 
also the primary author of LCAV’s Personalized Hand-
gun and Gun Owners’ Safety and Responsibility model 
laws. She also shares responsibility for LCAV’s work 
providing information, research, analysis, and drafting 
expertise to public offi cials, and activists seeking regula-
tory solutions to gun violence.

Previously the Legal Director for Contra Costa 
County’s primary social and legal services provider for 
domestic abuse, STAND! Against Domestic Violence, 
she directed that organization’s legal program, supervis-
ing both staff and pro bono attorneys and co-chairing, 
with the Presiding Family Law Judge, the Court Services 
Committee of the county-wide Domestic Violence Coun-
cil. Prior to her work for STAND! Against Domestic 
Violence, she was a staff attorney at the Legal Assistance 
Foundation of Metropolitan Chicago, where she repre-
sented domestic violence survivors. She is admitted to 
practice law in both California and Illinois.

91. Specifi cally, the warning must state: “The use of a locking device 
or safety lock is only one aspect of responsible fi rearm storage. For 
increased safety fi rearms should be stored unloaded and locked 
in a location that is both separate from their ammunition and 
inaccessible to children and any other unauthorized person.” N.Y. 
Gen. Bus. Law § 396-ee(2).

92. The rules that have been promulgated require, for example, that a 
locking device be of such a quality that it cannot be easily defeated 
by use of common household tools and must be accompanied by 
instructions that explain its use. See, N.Y. Comp. Codes R. & Regs. 
tit. 9, § 471.1 et seq. In addition, the rules are listed on the New York 
State Police website at http://www.troopers.ny.gov/Firearms/
Gun_Locks/. 

93. Mass. Gen. Laws ch. 140, §131L(a) (LexisNexis 2011).

94. Id. This exception allows an individual to use the fi rearm for 
self-defense in the home as recent Supreme Court rulings require 
(see footnote 95 for more information about these rulings). See 
Commonwealth v. Patterson, 79 Mass. App. Ct. 316, 946 N.E.2d 
130 (2011) (upholding the Massachusetts law against a Second 
Amendment challenge. The court held that the law does not 
interfere with an individual’s right to use a fi rearm for self-
defense). 

 New York City has already adopted a law, similar to the 
Massachusetts law, which requires a lawful owner or custodian 
of a handgun or long gun to render the weapon inoperable by 
using a locking device while the weapon is out of the owner’s 
or custodian’s possession or control. N.Y.C. Admin. Code §§ 10-
311(a), 10-312(a). 

95. In 2008, the U.S. Supreme Court held for the fi rst time that the 
Second Amendment to the U.S. Constitution protects the right 
of responsible, law-abiding individuals to possess a handgun 
in the home for purposes of self-defense. District of Columbia v. 
Heller, 554 U.S. 570 (2008). The Court, in a 5-4 ruling, struck down 
Washington D.C.’s decades-old ban on handgun possession. The 
Court also struck down the District’s requirement that fi rearms 
in the home be stored unloaded and disassembled and bound 
by a locking device because the requirement had no exception 
for self-defense. The Court also held, however, that the right 
conferred by the Second Amendment is not unlimited and 
identifi ed a non-exhaustive list of regulatory measures that it 
deemed “presumptively lawful” under the Second Amendment. In 
addition, the Court declared that its analysis should not be read to 
suggest the invalidity of laws regulating the storage of fi rearms to 
prevent accidents. Id. at 2817 (emphasis added). Note that in 2010, 
the U.S. Supreme Court announced its decision in McDonald v. 
City of Chicago, holding in a 5-4 ruling that the Second Amendment 
applies to state and local governments in addition to the federal 
government and reiterating the holding in Heller. McDonald v. City 
of Chicago, 130 S. Ct. 3020 (2010). For more information on Second 
Amendment litigation, see Legal Community Against Violence, 
Gun Regulation and the Second Amendment: Moving Forward After 
District of Columbia v. Heller (October 2008), at < http://www.lcav.
org/pdf/DC_v_Heller_Gun_Regulation_Brochure.pdf >, see also 
Legal Community Against Violence, The Second Amendment (March 
1, 2011), <http://www.lcav.org/content/secondamend_index.
asp>.

96. Cal. Penal Code § 23635(a) (Deering 2012).

97. A 2004 study found that state CAP laws were responsible for a 
decrease of 8.3% in fi rearm suicides for children between the ages 
of ten and seventeen. J.A. Manganello , D.W. Webster, J.S. Vernick, 
& A.M. Zeoli, Association Between Youth-Focused Firearm Laws and 
Youth Suicides, JAMA, 292(5), 594-601. The same study found that 
CAP laws signifi cantly reduced the rate of fi rearm suicides for 
young people between the ages of 18 and 20. 

98. Minn. Stat. § 609.666, subd. iv 2 (2011).
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and provide law enforcement with an effective, low-cost 
crime-fi ghting tool. 

Gun Violence May Be Back on the Rise
After years of steady decrease, violent crime in New 

York City rose in all categories in 2011, including an 
alarming 14% increase in the murder rate.1 Nearly two-
thirds of the 2011 murders were committed by gun.2 A 
one-year increase might be anomalous, but as of mid-
October 2011, 30 more people have been victims of shoot-
ing crimes than at the same time last year.3 Gun violence 
is not simply a New York City problem to be comfortably 
ignored by the rest of the state. While the crime rate in 
New York State has generally declined in the last decade, 
the percentage of violent crimes involving fi rearms has 
actually increased outside New York City.4

More than 5,000 New Yorkers outside the fi ve bor-
oughs were victims of fi rearm-related rapes, robberies, 
aggravated assaults, and murders last year.5 Despite the 
exemplary efforts of New York State law enforcement, 
these startling fi gures threaten to rise further in the future 
unless decisive action is taken.

Handguns: The Criminal’s Weapon of Choice
Any weapon can be used to threaten or kill, but time 

and again criminals turn to handguns. Handguns are 
more dangerous to the general population than any other 
type of weapon. Although they account for only 40% of 
total U.S. gun ownership,6 handguns are used in as many 
as 75%7 or 80%8 of fi rearm homicides. Recent statistics 
show that New York State is no exception. According to 
the Bureau of Alcohol, Tobacco, Firearms and Explosives 
(“ATF”), handguns are used in New York crimes more 
than twice as often as all other guns.9 While the type of 
gun used in New York fi rearm murders in 2010 is known 
with certainty in only 153 of 517 (29%) cases, of those 153 
cases, 135 (88%) involved handguns.10 

Even when the type of gun is known, handgun mur-
ders are hard to solve. The perpetrator of a handgun mur-
der is identifi ed 16% less often than when a shotgun is 
used and 18% less often than when a rifl e is used.11

These statistics underscore two important points: 
handguns are signifi cantly different in purpose and use 
than rifl es and shotguns, fi rearms primarily used by law-
abiding sportsmen and hobbyists; and given that the type 
of gun used is known in fewer than one-third of fi rearm 
murders, current ballistic investigation needs to be im-
proved. 

I am currently sponsor-
ing a bill that gives police 
offi cers a new and effective 
tool in the fi ght to keep New 
Yorkers safe from handgun 
violence. The tool is micro-
stamping—a technology that 
transfers a unique alphanu-
meric code onto the bullet 
casing that is ejected when a 
semiautomatic pistol is fi red. 
Ballistic examiners can use 
these marks to quickly, con-
sistently, and reliably trace 
crime guns back to their original purchasers, providing 
police with a crucial investigative lead.

Law-abiding sportsmen, collectors, and hobbyists 
have no cause to worry—microstamping is about crime 
control, not gun control.

“Ballistic examiners can use these marks 
to quickly, consistently, and reliably 
trace crime guns back to their original 
purchasers, providing police with a crucial 
investigative lead.”

The bill does not require rifl es, shotguns, or revolvers 
to be microstamped. The bill does not apply to fi rearms 
manufactured before the law goes into effect. Microstamp-
ing will not impede any gun’s performance, and the law 
will not be enforced if the process costs more than $12 per 
gun.

The only gun owners who will be adversely affected 
are those who use semi-automatic handguns to commit 
violent crimes. 

Microstamping will not eradicate handgun violence 
in New York, but it can be a particularly cost-effective tool 
for police departments that already have been hit hard by 
budget cuts over the past few years and face additional 
cuts.

Microstamping legislation has passed the New York 
State Assembly each of the last three years. It has wide-
spread support across New York State from mayors 
and law enforcement groups who recognize the need to 
combat the tragic problems posed by handgun violence. 
Now it is time for the New York Senate to do what’s right 

Microstamping: A Cost-Effective Tool
in the Fight Against Crime
By Senator José Peralta
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and in 2006 shell casings were recovered in 44% of gun 
homicides investigated by the Nassau County District 
Attorney’s Offi ce.22 Retrieving shell casings enables fo-
rensic analysts to match the casings with a later-recovered 
fi rearm using the century-old investigative technique of 
fi rearm toolmark identifi cation.23

“In the lean years to come, cost-effective 
innovations in law enforcement policies 
and procedures will be more critical than 
ever.”

Firearm toolmark identifi cation is a subset of a larger 
forensic discipline that seeks to connect particular tools 
with the marks they leave behind on the softer surfaces 
they act on. For example, bolt-cutters (hard) leave particu-
lar marks on padlocks (soft).24 Forensics posits that if the 
markings of the tool and the subordinate surface are suf-
fi ciently similar, skilled examiners can determine with the 
requisite level of certainty that a particular tool made the 
marks in question. In the late 1990s, the ATF created the 
National Integrated Ballistic Information Network (“NIB-
IN”), a computer database that enables law enforcement 
agencies to upload photographs of fi rearms toolmark evi-
dence and compare them with a computer-generated list 
of closely matched images.25 

For NIBIN to work as an investigative tool, however, 
three conditions must be met: A gun must have been re-
covered; used in a previous crime or test-fi red by police or 
the manufacturer; and had an image of its toolmarks en-
tered into the system more than once.26 The improbability 
of meeting all three requirements has limited NIBIN users 
to a “hit” rate of 1.8%, based on the most recent available 
data.27 Taken alone, the relative paucity of positive identi-
fi cations does not mean that NIBIN or toolmark analysis 
are not useful. However, concern is growing that despite 
the assistance of NIBIN, fi rearm toolmark analysis is in-
herently fl awed and scientifi cally suspect.28

In her article on the unreliability of toolmark identi-
fi cations, Professor Adina Schwartz cites three persistent 
sources of ballistic misidentifi cation: “(1) the individual 
characteristics of toolmarks are comprised of non-unique 
marks; (2) subclass characteristics shared by more than 
one tool may be confused with individual characteristics 
unique to one and only one tool; and (3) the individual 
characteristics of the marks made by a particular tool 
change over time.”29 

Professor Schwartz contends that because human 
judgment, based on fl awed science, is still required to 
make the ultimate identifi cation, NIBIN hits should not 
be admissible in court even in those relatively rare cases 
when they occur.30 While Professor Schwartz’s position 
may be extreme, the National Research Council warns 
ballistics examiners to avoid testifying that “matches” of 

Shrinking Law Enforcement Budgets Demand 
Cost-Effective Innovation

Handgun crimes have always been diffi cult to solve, 
and this diffi culty will only be compounded by the fi s-
cal constraints imposed on law enforcement in this down 
economy. Whereas the 20 years prior to 2008 saw a steady 
increase in state and local police budgets and personnel,12 
a recent study found that 85% of state and local law en-
forcement agencies were forced to reduce their budgets in 
the past year (a quarter of those by 10% or more).13 This 
circumstance is even more dire in New York State than on 
the national level. The NYPD, for example, is projected by 
June 30, 2012, to have its lowest number of personnel in 
the last 20 years.14 Similarly, the police forces in cities like 
Buffalo and counties like Suffolk have been reduced by 
nearly 20% since 2001.15 

Despite the intuitive and statistically proven correla-
tion between the size of a police force and the attendant 
crime rate,16 little hope for relief is on the horizon. The 
U.S. Department of Justice projects that the recent eco-
nomic downturn will drastically affect local law enforce-
ment budgets for at least the next fi ve to 10 years, possibly 
permanently.17 In the lean years to come, cost-effective 
innovations in law enforcement policies and procedures 
will be more critical than ever. Microstamping is one such 
promising innovation.

Microstamping is the process of using laser technol-
ogy to etch a unique microscopic alphanumeric identifi er 
on a fi rearm’s hard surfaces (e.g., fi ring pin or breach 
face). When the gun is fi red, the alphanumeric identifi er, 
or signature, is stamped onto the relatively soft metal of 
the bullet or bullet casing.18 This signature can then be 
extracted and read by trained ballistics investigators us-
ing the common microscopes already available in every 
crime lab. When the same signature is etched on more 
than one of a gun’s hard surfaces, it is often possible to 
positively identify bullets distorted after fi ring, or even 
bullet fragments.19 If gun manufacturers uniformly imple-
mented this process and documented the unique codes in 
the accompanying paperwork, police could quickly and 
accurately trace the gun back to its original purchaser. 
Microstamping is a relatively new process, but it is also a 
logical and signifi cant improvement on the current state 
of fi rearm identifi cation.

The Current State of Ballistic Investigation
Currently, fi rearms are imprinted with conventional 

serial numbers.20 When a weapon is recovered, police can 
sometimes use these serial numbers to trace fi rearms back 
to the point of purchase.21 Unfortunately, most criminals 
are not suffi ciently accommodating to leave a gun behind 
at the crime scene. However, when shots are fi red, police 
are often able to recover either bullets, bullet casings, 
or both. For instance, the Albany Police Department in 
2008 retrieved shell casings in 54% of shooting incidents, 
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etching or a microstamped etching. The legislation I am 
sponsoring is little more than a combination of these two 
elements. 

Additionally, as the National Research Council ex-
plained in a comprehensive 2008 report on the current 
state of ballistic imaging, the machinery used to perform 
microstamp etching is not highly specialized, so the ad-
ditional overhead involved is small.38 Each microstamped 
imprint can be created in approximately 200 milliseconds, 
allowing production to proceed with very limited delay.39 
Furthermore, there is no reason that fi rearm manufactur-
ers could not and should not farm out their microstamp-
ing requirements to independent businesses who special-
ize in laser-etching. If this process cannot be performed 
for $12 or less, the law will not go into effect.

Microstamping Makes Forensic Analysis Easier 
and Less Expensive

A primary benefi t of microstamping is that it has the 
potential to make the jobs of forensic examiners exponen-
tially easier. For instance, the identifying signature on a 
microstamped shell casing could be read using the sort of 
common microscope that is already universally present in 
standard laboratories.40 It might even be possible that the 
markings could be extracted at the crime scene using only 
a magnifying glass, saving additional time and money.41 
Once the alphanumeric code is identifi ed, it is a simple 
matter of contacting the fi rearm manufacturer to discover 
the gun’s original purchaser.

Unlike traditional toolmark analysis or NIBIN, micro-
stamping allows a fi rearm’s original purchaser to be iden-
tifi ed the fi rst time it is used in a crime.42 This makes it 
by far the shortest “time-to-crime” data point available to 
law enforcement, providing a crucial investigative start-
ing point.43

Microstamping Is More Reliable Than Traditional 
Ballistics

Above and beyond microstamping’s time- and cost-
saving features, it would also limit the inherent subjectiv-
ity that critics of current ballistic interpretation fi nd so 
troubling.44 Unlike the incidental striations used in tradi-
tional toolmark analysis, microstamping’s alphanumeric 
identifi ers are genuinely unique. This means that human 
error is highly unlikely to lead to misidentifi cation of the 
gun. If all the microstamped digits successfully transfer 
to the bullet or shell-casing, a forensic examiner can le-
gitimately testify that the gun could be identifi ed to the 
exclusion of all others.

While the criticism that microstamped characters, 
like accidental toolmarks could also “change over time” 
is technically valid, there is no reason to believe that po-
tential degradation could lead to the false positives that 

ballistic evidence [could] identify a particular source gun 
‘to the exclusion of all other fi rearms’”31 because there is 
“no statistical justifi cation for such a statement and it is 
inconsistent with the element of subjectivity inherent in 
any fi rearms examiner’s assessment of a match.”32

“While microstamping could radically 
improve law enforcement’s ability to solve 
gun crimes, the manufacturing process 
is not radically different from what is 
currently in place.“

Wherever one comes down on the evidentiary value 
of ballistic matching in courtrooms, it is clear that the 
ability to trace crime guns is vital to generating investiga-
tive leads. Furthermore, optimal use of a microstamping 
system requires the expertise of highly trained fi rearm 
and toolmark examiners,33 so the skill set would still be 
critical in a microstamping regime. Still, the inconsistency 
of current ballistics counsels the need for a supplemented 
approach. It is crucial to fi nd a way to connect particular 
guns to particular crimes. The best way to do this is to 
make ballistic matches more frequent and more reliable 
by requiring that newly manufactured guns be micro-
stamped.

Microstamping Is a Natural Evolution of Existing 
Manufacturing Protocol

While microstamping could radically improve law en-
forcement’s ability to solve gun crimes, the manufacturing 
process is not radically different from what is currently in 
place. First, microstamping is very much like the “known 
and accepted practice” of imprinting a serial number on 
all guns sold in the United States and recording that num-
ber at the time of sale.34 As such, microstamping would 
not require manufacturers to implement new recording 
databases, but merely to add a new input fi eld to the ones 
already in existence. 

Second, a microstamping law has already passed in 
California.35 Although the California law is yet to be im-
plemented due to a diffi culty over patent certifi cation, its 
passage has given fi rearm manufacturers more than four 
years to plan and prepare for this process. 

Third, in Massachusetts, regulations since 1998 have 
made it unlawful to transfer a handgun manufactured 
after September 30 of that year unless it is equipped with 
a “tamper-proof serial number.”36 Compliance requires 
that the serial number must be either (1) “placed on the 
interior of the handgun,” or (2) “placed on the exterior of 
the handgun in a way that is not visible to the unaided 
eye.”37 In other words, for more than a decade, guns made 
for sale in Massachusetts have had either an internal 
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Second, the law will never go into effect unless the 
state police receive a written notifi cation that microstamp-
ing can be done for $12 or less per fi rearm in batches of 
1,000.53 Any opposition that cites a $200 to $300 per pistol 
price increase54 is simply attacking a straw man. If that 
were indeed a legitimate fi gure, the law would never ac-
tually be enforceable. In reality, Laser Light Technologies, 
a company capable of providing microstamping services, 
projected a cost of between $0.50 and $3.00 per gun in 
2007.55 Even assuming that the technology has not become 
more cost-effective in intervening years, the additional 
costs would hardly make a ripple compared to baseline 
prices that usually range between $250 and $2,500 per 
gun,56 and will in no event stray past the $12.00 mark. Mi-
crostamping deters criminals, not sportsmen or hobbyists.

Passing This Legislation Will Not Drive Gun 
Manufacturers Out of New York

Another fi nancial argument leveled against this leg-
islation is that it will convince fi rearms manufacturers 
to relocate to other states, taking much-needed jobs with 
them. New York Assembly Minority Leader Brian Kolb 
and State Rifl e and Pistol Association President Tom King 
have been the most vocal proponents of this concern.57 
Their argument appears to be based in large part on the 
2011 The New York Times article, “States Pitch a Lifestyle to 
Lure Gun Makers From Their Longtime Homes.”58 How-
ever, both recent history and basic economics show that 
such an exodus is highly unlikely.

The New York Times posits that microstamping laws in 
New York and Connecticut could drive fi rearm manufac-
turers to move operations to states perceived to be more 
gun-friendly.59 However, the very same article also notes 
that California, which has more fi rearm manufacturing 
jobs than any other state, had already passed a micro-
stamping law in 2007.60 It appears that the only gun man-
ufacturer to leave California was a small custom competi-
tion pistol operation,61 hardly the kind of fallout forecast 
by Kolb and King.

In Massachusetts, the nation’s oldest and largest fi re-
arm manufacture, Smith & Wesson, remains headquar-
tered in Springfi eld more than a decade after the state 
began requiring tamper-resistant serial numbers. Indeed, 
Smith & Wesson was the fi rst manufacturer to comply 
with the new regulations, which do not appear to have 
driven any other manufacturer out of the state either.62 

While fi rearms manufacturers are understandably 
leery of potentially costly regulations, they, like law-abid-
ing gun owners, should be reassured by the guarantee 
that this law will not go into effect if microstamping is 
found to cost more than $12 per gun. Furthermore, a cost-
ly relocation process would not actually avail them any 
savings. This legislation does not limit itself to handguns 
manufactured in New York, but covers all semi-automatic 

lead to miscarriages of justice. What’s more, even a dam-
aged or partial microstamp imprint would narrow down 
the fi eld of possible weapons considerably. Additionally, 
traditional forensic analysis could be combined with the 
information gleaned from the microstamp to provide a 
more complete picture.45

Microstamping Leads to a Signifi cant Increase in 
Ballistic Matches

Although microstamping’s effi ciency and reliability 
are crucial reasons to support its implementation, no ben-
efi t is more signifi cant than the consistency with which a 
bullet or shell casing can be matched to a microstamped 
gun. Todd Lizotte, the man who invented fi rearm micro-
stamping, has performed tests in which an eight-digit mi-
crostamped code was able to be deciphered 96.8% of the 
time.46 Mr. Lizotte also posits that even if law enforcement 
limited itself to extracting microstamped identifi ers using 
only optical microscopy, rather than employing superior 
scanning electron microscopy, it is still reasonable to ex-
pect an extraction rate of greater than 90%.47 Additionally, 
the National Research Council’s microstamping report 
noted that microstamping identifi ers have been shown to 
transfer in situations where they could reasonably be ex-
pected to be illegible, such as when primers are lacquered 
or when the cartridge misfi res.48

Even George Kristova’s relatively critical microstamp-
ing paper, which is regularly cited by the legislation’s 
detractors,49 found that every single digit of the alphanu-
meric code was legible in 54% of test fi res.50 This is a mas-
sive upgrade over the NIBIN hit rate of 1.8%, and it comes 
with signifi cantly more reliability. Furthermore, Kristova’s 
study was structured so that if even a single digit were 
obscured it would be considered unsatisfactory.51 How-
ever, as discussed above, a casing on which one or more 
etchings was unreadable would still narrow down the po-
tential purchaser pool and provide police with a valuable 
starting point. 

Microstamping Is Not Intended to Price Guns Out 
of the Reach of Ordinary Citizens

At the outset, it is important to clarify what the mi-
crostamping bill is and what it is not. The bill is crime 
control legislation, not gun control legislation. This can-
not be emphasized enough. It has absolutely no impact 
on sportsmen or law-abiding hobbyists, and any conten-
tion that it is some sort of stealth attempt to price guns 
beyond the reach of ordinary Americans52 is unsupported 
by reality. First, the bill does not call for microstamping 
on rifl es, shotguns, target pistols or revolvers. It also does 
not require that any gun already in circulation be micro-
stamped. The requirement applies only to newly minted 
semi-automatic handguns. 



40 NYSBA  Government, Law and Policy Journal  |  Summer 2012  |  Vol. 14  |  No. 1        

This Is Forward-Looking Legislation That Will 
Have an Immediate Impact

There is also a school of pessimistic, defeatist criticism 
that essentially argues that because the microstamping 
bill applies only to new guns and not the guns already 
in circulation, it is not worth implementing. This line of 
argument is a paradigmatic example of the nirvana falla-
cy—the rejection of an important partial solution because 
it is not perfect or all-encompassing.72 No, this bill will not 
regulate every gun that could possibly be used to commit 
a crime, nor even every automatic handgun. However, 
this is a forward-looking law that recognizes that every 
year, old guns without microstamping will be taken out 
of circulation to be replaced by microstamped guns that 
can be easily traced. Moreover, even at the very outset, the 
law will pay clear dividends.

For instance, in 2009, there were 118,314 registered 
retail fi rearms transactions in New York State.73 An ATF 
Study found that, even discounting straw purchases, 
licensed fi rearms dealers were by far the most common 
source of crime guns.74 In fact, crime guns were four times 
more likely to be purchased from authorized dealers than 
they were to be stolen.75 More importantly, a survey of 
fi rearms purchases by undercover police offi cers in New 
York City showed that most illegally traffi cked guns are 
actually “relatively new....many of them still in original 
boxes with manuals and gun cleaning paraphernalia.”76 
This is supported by a statistical expert who found that 
13% of crime guns traced by the ATF were recovered 
within one year of their sale, and 30% were recovered 
within three years of their fi rst sale.77 This does not even 
account for the far greater number fi rearms that were 
used to commit a crime soon after their legal purchase but 
not recovered.

This means that, within a few years of the micro-
stamping law’s implementation, a signifi cant percentage 
of guns used to commit violent crimes will be traceable 
back to their purchasers. It is impossible to know for cer-
tain the exact collateral effect this will have on gun vio-
lence—it might mean that more criminals are apprehend-
ed, that fewer crimes are committed, or that criminals will 
simply use old-model guns. In all likelihood, it will initial-
ly lead to some combination of the three. However, as the 
years go by and more and more non-microstamped guns 
leave the marketplace, the positive effects of this law will 
grow exponentially. So no, this law is not a utopian solu-
tion that will immediately put a total end to New York 
gun crime, but it is an important step in the right direction 
that requires nearly negligible taxpayer investment.

This Legislation Is Designed to Maximize Effi cacy 
and Prevent Circumvention

While some legitimate criticism has been leveled at 
the effi cacy of microstamping, namely, that it does not 
work particularly well when applied to rifl es78 and can be 

pistols sold in New York. Thus moving manufacturing out 
of state could hardly be justifi ed as a legitimate business 
decision.

Microstamping Will Deter Straw Purchasers
There is a pervasive argument that microstamping 

will be ineffective because it only marks guns which are 
sold legally.63 This contention is probably a refl ection of a 
pre-1990s orthodoxy that assumed that the vast majority 
of crime guns were stolen.64 However, in the words of the 
Bureau of Alcohol Tobacco and Firearms:

Virtually every crime gun in the United 
States starts off as a legal fi rearm. Un-
like narcotics or other contraband, the 
criminals’ supply of guns does not begin 
in clandestine factories or with illegal 
smuggling. Crime guns, at least initially, 
start out in the legal market, identifi ed by 
a serial number and required documenta-
tion.65

The ATF study indicates that a signifi cant number of 
crime guns originally enter the market through “straw 
purchasers,”66 a person who buys a fi rearm on behalf of 
someone who is not so authorized, such as a convicted 
felon.67 The names of straw buyers do not appear when 
run through lists of ineligible gun purchasers,68 and they 
can sell guns at a premium to convicted felons or anyone 
contemplating using a gun for crime. The problem is so 
pervasive that the ATF has recently launched a national 
awareness campaign aimed at potential straw purchas-
ers called “Don’t Lie for the Other Guy.”69 The problem 
is even more acute in New York and surrounding North-
eastern states, where straw purchasers are involved in 
two-thirds of ATF investigations.70

While microstamping will have limited effect on the 
largely ephemeral problem of stolen guns, it could have a 
profound effect on the straw purchase marketplace. The 
fact that guns would be readily traced to their original 
purchasers will serve as an out-and-out deterrent, sharply 
curtailing the practice. For those it does not deter, the 
threat of prosecution under the state or federal straw pur-
chaser laws will be a powerful incentive to cooperate with 
police.

Even if the straw purchaser refuses to cooperate, 
knowing his or her identity can lead to the traffi cker or 
violent offender for whom the purchase was made. That’s 
because straw purchasers almost always have preexist-
ing, often close, relationships with the next person in the 
criminal chain. An ATF study shows that 45% of straw 
purchasers were friends with the gun buyer, 23% were 
family members, and 18% were spouses or girlfriends.71 
This kind of leverage and investigative information is a 
boon to police and prosecutors without a commensurate 
impact on already strained budgets.
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the public embarrassment of appearing to appease the 
gun lobby by voting down a law enforcement bill with 
such broad bipartisan support. I would like to believe that 
is not the case. 

Justice Holmes famously coined the notion of a Mar-
ketplace of Ideas and wrote that, “The best test of truth is 
the power of the thought to get itself accepted in the com-
petition of the market.” If the Senators who oppose this 
legislation do so for good reason, then let us hear them 
give those reasons out in the open. If, however, they op-
pose microstamping only because NRA money has turned 
our marketplace of ideas into a true commercial market-
place, let that come out instead.

“My proposed bill has law enforcement 
support from Hempstead to Malone 
Village, from Albany to Buffalo, and 
dozens of New York towns and cities 
in between. It is our job to educate the 
public on the true implications of this bill.”

The Time Has Come to Make Microstamping a 
Reality

Crime control is supposed to be a bedrock principle 
of the Republican party, and some Republicans have 
recognized that microstamping helps achieve this goal. 
For instance, Republican Daniel M. Donovan, the Nassau 
County District Attorney who ran against Eric Schnei-
derman for Attorney General, is a staunch supporter of 
microstamping.86 During that heated election, D.A. Dono-
van observed that while he and Schneiderman “probably 
disagree on 90 percent of things,” microstamping was one 
thing both could agree on.87 He jokingly followed up by 
saying: “I looked at the bill and believed the bill was the 
right bill before I realized that Eric was the sponsor.”88 
While Mr. Donovan’s quip was intended to be amusing, 
it is also illustrative of our biggest problem as elected rep-
resentatives; too often we let party-politics come before 
sound policy and ill-serve our constituents in the process. 

Given the increased prevalence of gun violence out-
side of New York City, it is imperative that that the elected 
representatives from the rest of the state do their part to 
assist their local police departments and protect their citi-
zens. My proposed bill has law enforcement support from 
Hempstead to Malone Village, from Albany to Buffalo, 
and dozens of New York towns and cities in between.89 It 
is our job to educate the public on the true implications of 
this bill.

Hunters and hobbyists will be unaffected. Law-abid-
ing gun users have no reason for concern. The worst-case 
scenario for your average gun owner is the possibility of 
having to pay a few more dollars the next time he or she 

circumvented by fi ling down or removing the fi ring pin,79 
the proposed legislation is adapted to steer clear of these 
potential failings. First, my bill applies only to automatic 
handguns, not rifl es or any other kind of fi rearm. 

Secondly, the bill requires that the guns be micro-
stamped in at least two locations, making it impossible 
to escape detection simply by altering the fi ring pin. The 
NRC report also notes that placing recessed characters on 
the pin or adding a microstamped identifi er elsewhere 
would make it much more diffi cult to deface or remove 
the identifi ers without making the gun itself inoperable.80 

In addition, ATF data shows that conventional fi rearm 
serial numbers, which are external and visible to the na-
ked eye, are only defaced in 6% to 11% of recovered crime 
guns.81 The relatively low percentage of serial numbers 
that are fi led off, coupled with the diffi culty of removing a 
microscopic stamp from a second, internal location, make 
plain that this criticism is overstated.

Microstamping: Supported by Mayors, 
Prosecutors and Police; Opposed by the NRA

Perhaps most tellingly, New York microstamping is 
overwhelmingly supported by both local political lead-
ers and law enforcement organizations. More than 100 
New York mayors and more than 80 police departments 
and law enforcement organizations have spoken out in 
favor of the proposed legislation.82 These are the people 
who, day in and day out, must deal with the devastating 
impact of gun violence and crime on communities and 
are most knowledgeable about what the problems are 
and where the likely solutions will come from. The list of 
supporters includes the New York City Patrolmen’s Be-
nevolent Association, New York State District Attorneys 
Association and the New York State Association of Chiefs 
of Police.83 The positive response to microstamping spans 
all across New York’s geographic, economic, and political 
spectrum,84 defying the refl exive divisiveness of modern 
politics. 

New York State politics can be contentious, no doubt, 
but microstamping lends itself to bipartisan support. 
Who, after all, doesn’t want to see justice done by victims 
of gun violence or help law enforcement keep us safe? 
When law enforcement is clamoring for microstamping, 
who is opposing it? The answer, unsurprisingly, is the 
NRA and the rest of the gun lobby.85 Unfortunately, gun 
lobby money and propaganda have so far successfully 
stymied this legislation.

This bill has now passed the New York State As-
sembly in three consecutive sessions. In 2010, with a 
Democratic Majority, the legislation fell two votes short 
in the New York State Senate. Last year, when the bill was 
reintroduced in the Senate, it was held up in committee 
and never even made it to a fl oor vote. The most logical 
explanation is that Senate Republicans wanted to avoid 
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buys an automatic pistol. To vote for microstamping is to 
take a stand against violent criminals, not guns. 

The bill represents a rare opportunity to do a great 
deal of good at very little cost. It is incumbent upon us as 
legislators to set aside partisan politics and rhetoric. We 
owe it to the memories of the thousands of victims of gun 
violence whose cases remain unsolved to pass this legisla-
tion. 
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scene.”9 With microstamping, police can link shell casings 
found at a crime scene back to the gun that fi red them. 
In the future, New York could see a higher percentage of 
closed fi rearm cases with microstamping. 

II. Microstamping Technology

A. How the Technology Works

Microstamping is a ballistic identifi cation technology, 
which utilizes a “laser based micromachining process that 
forms microscopic ‘intentional structures and marks’ on 
components within a fi rearm.”10 As a gun is fi red, “these 
microstamp structures transfer an identifying tracking 
code onto the expended cartridge ejected from the fi re-
arm.”11 

“Microstamped structures are laser micromachined 
alpha numeric and encoded geometric tracking numbers, 
linked to the serial number of the fi rearm.”12 These inten-
tional alpha numeric codes are formed as micro-embossed 
structures etched on the fi ring pin and breech face of a 
semi-automatic handgun which “come into contact with 
a cartridge that is cycled through the fi rearm and ejected 
when it is fi red.”13

Quite simply, when a shell cartridge is recovered 
at the scene of a crime, ballistic experts will look at the 
microstamped imprint that was transferred onto the 
cartridge casing.14 The microstamped code will lead law 
enforcement to the gun’s manufacturer.15 The manufac-
turer is required to keep a record of serial numbers and 
can identify the licensed fi rearm dealer to whom the gun 
was sold.16 Under federal law, dealers are required to re-
tain identifying information about the purchaser.17 Thus, 
through this tracing process the fi rst purchaser of a gun 
can be traced just like a serial number of a recovered fi re-
arm. This type of tracing has been identifi ed by law en-
forcement as a crucial part of crime scene investigation.18

B. Unintentional and Intentional Firearm Markings 

The transferring of unique markings in the form of 
numbers and letters has been around for centuries. The 
Gutenberg press is one of the fi rst instances where a 
“formed or molded set of alpha-numeric characters was 
used repeatedly to transfer unique marks from one me-
dium to another.”19 

Like the Gutenberg press, microstamping is not 
new—fi rearms have always microstamped unintentional-
ly.20 Since the 1900s, trained fi rearm examiners have used 
these unintentional markings to positively identify car-
tridge cases fi red by the same gun.21 These unintentional 
markings take the form of striations that are produced by 

I. Introduction
Across New York State, 

hundreds of gun-related 
crimes go unsolved each 
year because the crime gun 
is never recovered and po-
lice offi cers are often unable 
to connect the evidence left 
at the scene of a shooting to 
the perpetrator. 

According to the New 
York State Law Enforce-
ment Council, “[i]n 2007, a 
staggering 21,780 violent crimes were committed with a 
fi rearm in New York State. Yet perpetrators who use fi re-
arms to harm or take another’s life often evade justice.”1 
Nationwide in 2008, only 64 percent of all homicides were 
cleared by arrest.2 In reality, nearly 50 percent of fi rearms 
used in violent crimes are not recovered at a crime scene.3

On the morning of June 22, 2010, a Long Island Bor-
der Patrol Agent was shot 25 times outside his Elmont 
home.4 According to CBS News, police were searching for 
an unknown gunman. Police later recovered 25 shell cas-
ings across the street. There were no suspects.5

This news story underscores how a large amount of 
potential evidence, 25 shell casings, can still result in a 
cold case. An offi cer of the law was killed in front of his 
own home; no suspect, no gun, no leads. Isn’t it govern-
ment’s responsibility to provide every tool available to 
law enforcement to protect its citizens?

Shell casings are often the only evidence left behind 
at a crime scene and are of limited value unless the fi re-
arm has been recovered.6 Criminals, however, rarely 
leave their guns at crime scenes.7 Firearms are important 
because they are serialized and can be traced to the manu-
facturer and then to the fi rst purchaser.8 This creates a gap 
in evidence, which makes it harder for law enforcement 
to solve the case. Through recently developed technology, 
cartridge cases can now give law enforcement the same 
type of information as a recovered fi rearm, but manufac-
turers are slow to adopt this technology. As a result, many 
gun cases go cold, which leaves criminals free to pull the 
trigger again. 

Since 2008, I have been working to advance micro-
stamping legislation (A.1157-B) in the New York State 
legislature. Microstamping is a technology that allows law 
enforcement to “identify the serial number of a fi rearm 
directly from an expended cartridge case found at a crime 

Microstamping Guns: A Tool to Help Solve
Gun Crimes in New York
By Assemblywoman Michelle Schimel
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III. Research Studies

A. The Effectiveness of the Technology

A series of peer-reviewed studies has shown that 
fi rearms equipped with microstamping technology con-
sistently produce identifi able codes even after thousands 
of rounds of test fi rings.36 Studies conducted by the in-
ventors of the technology, Todd Lizotte, a gun owner and 
member of the National Rifl e Association (NRA), and 
Orest Ohar, represent the most extensive testing of the 
technology to date. In 2008, Todd Lizotte conducted a 
“3,500 round durability and microstamp transfer reliabil-
ity test of a .45 Cal Colt 1991 A1 Commander (1911 Model) 
semiautomatic handgun.”37 According to Lizotte, results 
indicate that:

when a fi rearm is properly optimized, 
outfi tted and tested with intentional 
Microstamping features, even if law en-
forcement willingly limits their analysis 
to optical microscopy, the process of mi-
crostamping has the ability to yield >90% 
code extraction rates. It is evident that 
even higher levels of extraction are pos-
sible with scanning electron microscopy.38

As with any new product, microstamping has not 
been immune to criticism about the technology’s effective-
ness. George Krivosta, a forensics examiner, conducted a 
test of the technology, and the results were published in 
the Winter 2006 edition of the Association Firearm and Tool 
Mark Examiners Journal. In the article, Krivosta questions 
the decipherability of the microstamped cartridges as well 
as the “durability of the engraved fi ring pins he tested.”39

Krivosta’s methodology and understanding of the 
technology should at the very least be questioned. Kri-
vosta used non-optimized NanoTag First Generation 
fi ring pins from an early research project.40 The technol-
ogy tested by Krivosta “does not represent the mature 
microstamping technology that is currently available” for 
use.41 According to Lizotte, the technology requires that a 
series of optimization tests be conducted for each model 
of fi rearm. 

The fi rearm is outfi tted with a matrix of 
Microstamping features of different ge-
ometries and resolutions. As each of these 
test character sets are cycled through 
the fi rearm, a quality level is attached 
to the resulting features produced into 
the cartridge casing surfaces. The data is 
tabulated and an optimized character set 
developed. Once the optimized character 
and feature geometries are chosen they 
are outfi tted into the fi rearm and the fi re-
arm is tested for repeatability of character 
transfer.42

tool marks left on the fi rearm during the manufacturing 
process.22 “[U]nintentional tool marks have been accepted 
as reliable for identifi cation of fi rearms associated with 
crimes.”23 “Today’s [m]icrostamping is just an enhanced 
version of this process, optimized and developed for ap-
plication to fi rearms with intentional micro-code struc-
tures.”24

Metal stamping identifi cation numbers has been on 
the market for years on many consumer products. The 
terrorist who left a Nissan Pathfi nder in Times Square in 
2010 was identifi ed through the use of a metal stamping 
technology for a car.25 “The break in the case” took place 
when a NYPD Detective went under the vehicle and ob-
tained the hidden metal stamped vehicle identifi cation 
number (VIN).26 According to New York City Police Com-
missioner Raymond Kelly, “[t]his identifi ed the owner 
of record, who in turn…sold it to the suspect.”27 Like the 
VIN on a car, the sole purpose of microstamping is to 
provide law enforcement with a more accurate method to 
track down the owner of a gun that is used in a crime. 

C. Enhancing Ballistic Identifi cation in Criminal 
Investigations

The Bureau of Alcohol, Tobacco, Firearms and Explo-
sives’ (ATF) National Integrated Ballistic Information Net-
work (NIBIN) program currently provides Integrated Bal-
listics Imaging System (IBIS) equipment and technology 
to state and local law enforcement agencies, which is used 
to compare ballistic evidence found at crime scenes.28 
Through the use of imaging software, IBIS captures im-
ages of unintentional markings on bullets and cartridge 
cases that have been recovered at crime scenes.29 These 
images are then compared to similar ballistic evidence 
found at other crime scenes that was “previously entered 
into the NIBIN database.”30 “By automating the process 
and narrowing the data only to likely matches, NIBIN al-
lows law enforcement agencies to discover links between 
crime scenes that might not otherwise be apparent.”31

While NIBIN is a valuable tool, it cannot lead inves-
tigators to the fi rearm that produced the “ballistic fi nger-
print” unless the weapon is recovered.32 Most fi rearms 
used in violent crimes are not recovered, but blank shell 
casings are.33 Because microstamping transfers a unique 
identifi able code onto each cartridge case ejected from a 
fi rearm, investigators would not need to recover the crime 
gun to secure its serial number and can start the trace im-
mediately.34 

Microstamping improves the usefulness of an existing 
tracing system by adding more information to that sys-
tem. The technology “does not collect any new personal 
information from gun owners in any way and has no Sec-
ond Amendment implications whatsoever.”35
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B. The Need for Forensic Examiners

George Krivosta’s study operates under the incorrect 
assumption that microstamping would make trained bal-
listic examiners obsolete. According to Krivosta “[t]his 
vendor suggests that NanoTag markings will be readily 
identifi able at the crime scene, with 100% reliability, with 
little to no training of the analyst needed, and yet remain 
easily affordable.”52

“It is important to note that the fi nal determination of 
a match is always done through direct physical compari-
son of the evidence by a fi rearms examiner, not the com-
puter analysis of images.”53 In my meetings with Todd 
Lizotte, the co-inventor of microstamping, he emphasized 
that the markings on the shell casings could not be read at 
the crime scene, and would need to be sent to a crime lab 
to be reviewed under strict standards by fi rearm examin-
ers.

C. Microstamping Cannot Be Easily Defeated 

According to the National Rifl e Association (NRA), 
microstamping technology can easily be defeated using 
“common household tools.”54 This claim is based on Kri-
vosta’s intentional defacement of the technology in which 
he used a fi fty-year-old stone, portable drill, and ballpoint 
pen to deface a fi ring pin.55 Semiautomatic weapons 
equipped with microstamping technology have several 
counter measures to prevent tampering. Lizotte and Ohar, 
the co-inventors of the technology, “pioneered new meth-
ods to make microstamped markings tamper-resistant, 
in part by utilizing advanced metallurgical coatings and 
by adding redundant markings.”56 There are redundant 
markings on the fi ring pin, breech face and gear of the 
fi rearm.57 These redundant markings take the shape of 
geometric codes, similar to bar codes that are easy to 
interpret and diffi cult to destroy without affecting the op-
eration of the fi rearm.58 Under my microstamping legisla-
tion, defacement would be a felony.59 

As mentioned earlier, a microstamped code on a car-
tridge case is as valuable a tool as the vehicle identifi ca-
tion number or license plate on a car because all of these 
tools identify a registered owner or fi rst purchaser, which 
provides a valuable lead for law enforcement.60 Serial 
numbers can link manufactured objects to the owners pro-
viding a valuable tool to law enforcement in developing 
leads in criminal cases. License plates, for instance, can 
easily be removed from a car, but still manage to provide 
law enforcement leads every single day.

According to the National Research Council’s 2008 
report Ballistic Imaging, “[b]ecause serial numbers can 
link manufactured objects to their owners, they provide 
a valuable tool to law enforcement in developing leads 
in criminal cases.”61 The report uses the 1993 bombings 
of the World Trade Center (WTC) in New York City as an 
example of how serial numbers are used in criminal in-
vestigations. 

In his test rounds, Krivosta determined a satisfactory 
grade only if all eight characters of the microstamped 
code impression were decipherable under a microscope.43 
“If one or more of the characters was un-decipherable 
that impression was graded [u]nsatisfactory. The overall 
ratio of Satisfactory to Unsatisfactory impressions was 54 
to 46.”44 Even without optimized character sets, and his 
high self-imposed criteria, a fi fty-four percent success rate 
of decipherability of shell cartridges would be benefi cial 
to gun crime investigators because it would give them 
fi rearm trace information in more than half of the cases 
where they currently get zero information. Heck, as an 
Assembly Member facing the voters every two years, I 
would take a guaranteed fi fty-four percent margin of vic-
tory in an election any day!

When I questioned police offi cers about evidence at 
crime scenes involving semi-automatic weapons, they 
pointed out that it is extremely rare to have just one shell 
cartridge at a crime scene to examine. In a real world in-
vestigation, the ability to decipher characters on multiple 
shell cartridges from the same gun by a trained ballistics 
investigator raises the prospect for identifying all eight 
characters.45 But “even if only six characters could be read 
by a ballistics investigator, that would narrow the fi eld to 
just fi ve possible fi rearms!”46

Another critic of microstamping, Michael Beddow, a 
UC Davis graduate student, asserted in his research pa-
per that microstamping “does not work well for all guns 
and ammunition tested.”47 In his study, Beddow used 
vintage fi rearms that had not previously been considered 
for testing because of their advanced age and mechanical 
condition.48 Under the California law and the New York 
State bill, only new semi-automatic handguns would be 
equipped with microstamping technology. Like Krivosta, 
Beddow used non-optimized fi ring pins.49 In a subse-
quent test, Lizotte was able to use a Scanning Electron Mi-
croscope, which provides greater resolution and magnifi -
cation, to easily decipher marked cartridge cases similar 
to the ones Beddow disqualifi ed as unacceptable.50

I have sponsored two “Live Fire Demonstrations” 
where several cartridges were fi red from a semiautomatic 
pistol equipped with microstamping capability. The fi rst 
demonstration was held at the New York State Police 
Academy Firing Range in Albany, and the other was held 
at the Nassau County Police Academy Firing Range in 
Hempstead. At both demonstrations, all of the attendees 
had the opportunity to view the test-fi red shell cartridges 
under a microscope. In both cases, every character on the 
numerous cartridges fi red was decipherable to everyone 
present viewing them under the microscope.

As stated in a May 18, 2008, press release about the 
Albany demonstration, Assemblyman Steven Englebright, 
who attended the live fi re, remarked that “[t]he results 
were clear as a bell. The microstamp registered clearly, 
repeatedly, and legibly on the cartridge even though the 
gun had been fi red 5,800 times prior to that day.”51 
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fi rearms dealer in the state of New York to be capable of 
microstamping ammunition by  January 1, 2014.68 Under 
the legislation, microstamp-ready is defi ned as a semi-
automatic pistol “manufactured to produce a unique 
alpha-numeric or geometric code on at least two locations 
on each expended cartridge case that identifi es the make, 
model, and serial number of the pistol.”69 

Microstamping does not require the creation of any 
new databases nor does it mandate that licensed dealers 
or law enforcement enter microstamping information into 
an existing database.70 This legislation does not place any 
restrictions on gun ownership or access, and will not have 
any fi scal impact on the state.71 

B. Support from Law Enforcement and Mayors from 
Across the State

When the former Governor of California, Arnold 
Schwarzenegger, signed microstamping legislation into 
law on October 13, 2007, the legislation garnered the 
support of 65 police chiefs across the state.72 My micro-
stamping bill, which in 2011 passed the New York State 
Assembly for the fourth consecutive year, has received the 
support of more than 80 law enforcement organizations 
and police departments and 100 mayors from across the 
state.73 

According to Derek Champagne, the President of the 
District Attorneys Association of the State of New York, 
“[t]his signifi cant new technology would thereby aid in 
the investigation of a crime scene as well as deter crimi-
nals from the negligent use of a fi rearm.”74 

The New York City Bar’s Committee on Criminal Jus-
tice Operations 2011 legislative report states that:

Another signifi cant benefi t of the micro-
stamping legislation is that it is likely to 
serve as a deterrent to those who pur-
chase guns for others, commonly known 
as straw buyers. Because criminals in 
New York may not purchase guns, often 
other individuals with clean records pur-
chase weapons for them. However, if the 
weapons are used in future crimes and 
will be traced back to the purchasers, the 
purchasers may choose not to take such a 
risk and fewer guns may be available to 
criminals.75 

Following the passage of the bill in the Assembly in 
2009 and 2010, over 80 law enforcement agencies and 
elected offi cials wrote support letters to members of the 
State Senate urging them to pass this vital legislation. In 
a letter dated November 24, 2009, to Senator Dale Volker, 
the former ranking member of the Senate Codes Com-
mittee, and carbon copied to the entire New York State 
Senate, twelve upstate mayors urged Senator Volker to 
support microstamping:76

Investigators sifting through the rubble 
in the parking garage of the [WTC] fol-
lowing the…bomb explosion found frag-
ments bearing a VIN corresponding to 
the number of a missing van. Tracing the 
van to a Ryder Truck rental agency led 
to the arrest of a suspect in the bombing; 
leading…to the capture of additional sus-
pects.62

We must keep in mind that within the context of fi re-
arms evidence, this case illustrates “the remarkable reten-
tion of engraved serial numbers on metallic components 
[even when] subjected to explosive impact.”63 

D. Microstamping Is Inexpensive

Despite claims by the gun lobby that the cost of mi-
crostamping technology would be prohibitive to manufac-
turers and gun owners alike, the technology is inexpen-
sive. The inventors have put the technology into the pub-
lic domain and manufacturers will incur minimal costs 
to adopt this technology.64 The lasers used to create the 
microstamp can be accessed at numerous job shops. There 
have been unfounded claims that it would cost upwards 
of $200, but the co-inventors of the technology have testi-
fi ed it would cost between $.50 and $1 per handgun.65 

In a letter I received dated March 31, 2009, from Phyl-
lis Hannan, the President of Laser Light Technologies, 
Inc., Hannan states that:

Even in the worst case scenario LLTI has 
determined that the service price would 
range between $.50 and $3.00 per surface 
processed, based on volume. It should 
be noted that LLTI has provided such 
micro-marking serialization on ultra-hard 
materials with marking volumes reach-
ing millions per year…LLTI can easily 
schedule its processing activities accord-
ing to the customers “Firearm Industry” 
MRP (Manufacturing Resource Planning) 
platforms to synchronize to their delivery 
requirements…the task of processing the 
fi rearms components will be both uncom-
plicated and cost effective.66

IV. Microstamping Legislation in New York State

A. The Crime Gun Identifi cation Act

Recognizing the enormous crime-fi ghting potential of 
microstamping, both California and the District of Colum-
bia have passed laws mandating the technology’s use.67 
Several states are considering similar legislation. Since 
2008, I have sponsored microstamping legislation in the 
New York State legislature. 

The measure, which is known as the Crime Gun 
Identifi cation Act (A.1157-B), would require all semiauto-
matic pistols manufactured or delivered to any licensed 
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Senate. In June 2010, Senator Schneiderman brought the 
bill to a vote in the Codes Committee, which passed the 
legislation. On June 15, 2010, Senator Schneiderman and 
I stood on the steps of the State Capitol Building with a 
bipartisan coalition of mayors and law enforcement of-
fi cers, including New York City Mayor Michael Bloom-
berg, NYPD Commissioner Ray Kelly, Detective Steven 
McDonald, and his wife, Malverne Mayor Patricia-Ann 
McDonald, for one of the largest press events I have ever 
attended on gun crime prevention. Following the press 
event, Senator Schneiderman surprised us all that after-
noon by bringing the microstamping bill to the fl oor of 
the Senate for a vote. Unfortunately, the bill’s passage fell 
short by two votes and the bill was pulled from the fl oor.81 
While there is no denying that the outcome was disap-
pointing, we achieved an incredible amount of progress 
with regards to the bill’s advancement in 2010. 

In August 2010, I received word that the House of 
Delegates of the American Bar Association adopted a res-
olution urging all U.S. governments to enact laws requir-
ing new handguns to be fi tted with microstamping tech-
nology. Upon hearing this news, I immediately phoned 
Mayor Michael Bloomberg’s Division of Criminal Justice. 
They too had heard the news. We all felt that we were one 
step closer to New York State passing microstamping leg-
islation. 

American Bar Association Recommendation August 
9-10, 2010

RESOLVED, That the American Bar Asso-
ciation urges federal, state, and territorial 
governments to enact laws requiring that 
all newly-manufactured semi-automatic 
pistols be fi tted with microstamping tech-
nology which would ensure that when 
a fi rearm is fi red, an alphanumeric and/
or geometric code would be stamped on 
the cartridge casing by way of the fi ring 
pin, breech face or other internal surfaces 
of the fi rearm, that would enable law en-
forcement to identify the serial number of 
the pistol and hence the fi rst known pur-
chaser of a weapon used in a crime.82 

In November 2010, the Republicans regained control 
of the State Senate. I continued to push for the advance-
ment of the bill. On May 24, 2011, for the fourth year in 
a row, the Crime Gun Identifi cation Act was brought to 
the Assembly fl oor. As expected, when introduced by 
the Clerk of the Assembly, the bill was laid aside, which 
means it would be subject to debate. My opening remarks 
were as follows:

This legislation amends the penal law, in 
relation to requiring semi-automatic pis-
tols manufactured or delivered to any li-
censed dealer in this state to be capable of 
microstamping ammunition…this trace-

We understand that you recently asked 
the New York Association of Chiefs of 
Police to reverse its support of micro-
stamping legislation. We are writing to 
you today to correct the record about the 
benefi ts of microstamping technology to 
law enforcement’s ability to investigate 
gun crimes.

Your September 10, 2009 letter to the 
Association’s President, states that sup-
port for microstamping is “misguided,” 
“a result of inaccurate information and 
politics,” “anti-second amendment,” 
“anti-law enforcement” and a “pro-crim-
inal dream.” Your letter also claims that 
microstamping “does not work, and in-
creases the cost of ammunition, even for 
law enforcement offi cers.”

As mayors of upstate NY cities, we are 
disturbed about your mischaracterization 
of microstamping—and those who sup-
port it. We support the Second Amend-
ment rights of law abiding gun owners 
and we support common sense policies, 
such as microstamping, to crack down on 
illegal guns.77

The letter reminds Senator Volker that twenty-one 
New York police offi cers were shot and killed between 
1998 and 2007, including offi cers in Albany, Oneida, Es-
sex, Chemung, Suffolk, and Chautauqua counties.78 Un-
fortunately, police offi cer deaths, including those fatally 
shot in the line of duty, are on pace to rise for the second 
straight year.79 According to a midyear report issued by 
the National Law Enforcement Offi cers Memorial Fund, 
overall offi cer deaths were up 14 percent so far in 2011, 
while deadly shootings had increased by 33 percent.80 

C. The Fight for Microstamping Legislation in NYS

Microstamping technology is an effective, proven tool 
that will help law enforcement put criminals behind bars. 
Even the media has recognized the value of microstamp-
ing. The editorial boards of the New York Times, Albany 
Times Union, New York Daily News, New York Post, Newsday, 
the Buffalo News, and several other papers have endorsed 
the legislation. Despite widespread support from law en-
forcement, elected offi cials, and the media, microstamping 
legislation has yet to become New York State Law. While 
the New York State Assembly passed the Crime Gun Iden-
tifi cation Act in 2008, 2009, 2010, and 2011, the measure 
has not been passed by the State Senate. 

The only time the bill reached the Senate fl oor was in 
2010 when the Democrats held the majority. Senator Eric 
Schneiderman, currently the New York State Attorney 
General, was the Chairman of the Senate Codes Commit-
tee and the co-sponsor of my microstamping bill in the 
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with a fi rearm, police should have the full range of tools 
to investigate who fi red that gun. Any law enforcement 
offi cer will tell you that the trail of a criminal goes cold 
quickly. Microstamped cartridges will allow law enforce-
ment to begin its investigation in the fi rst few critical 
hours after a crime has been committed. It has been 11 
years. For the safety and security of our citizens, it’s time. 

Endnotes
1. NEW YORK STATE LAW ENFORCEMENT COUNCIL, LEGISLATIVE PRIORITIES 

7 (2009), available at <http://nyslec.org/pdfs/Microstamping2009.
pdf> [hereinafter NYSLEC 2009].

2. ALEXIA COOPER & ERICA L. SMITH, U.S. DEP’T OF JUSTICE, HOMICIDE 
TRENDS IN THE UNITED STATES, 1980-2008 31 (2011), available at 
<http://bjs.gov/index.cfm?ty=pbdetail&iid=2221>.

3. Todd E. Lizotte & Orest Ohar, Forensic Firearm Identifi cation of 
Semiautomatic Handguns Using Laser Formed Microstamping Elements, 
7070 SPIE 1, 1 (2008), available at <http://www.csgv.org/storage/
documents/FORENSIC%20FIREARM%20IDENTIFICATION%20
OF%20SEMIAUTOMATIC%20HANDGUNS%20-%20LIZOTTE.
pdf> [hereinafter Lizotte & Ohar, Forensic Firearm Identifi cation]. 

4. Robert Morrison, Border Patrol Agent Shot 25 Times Outside Home, 
CBS NEWS, June 22, 2010, <http://grendelreport.posterous.com/
border-patrol-agent-shot-25-times-outside-hom>.

5. Id.

6. N.Y. STATE LAW ENFORCEMENT COUNCIL, LEGISLATIVE PRIORITIES 
2010 23, 24–25 (2010), available at <http://nyslec.org/pdfs/
Microstamping2010.pdf> [hereinafter NYSLEC 2010].

7. Id. at 25. 

8. Daniel L. Cork, et al., Microstamping Alternative Technology for 
Tracing to Point of Sale, in BALLISTIC IMAGING 255, 257 (2008), 
available at <http://books.nap.edu/openbook.php?record_
id=12162&page=1>. 

9. Firearms Control Amendment Act of 2008: Public Hearing Before 
the Comm. on Pub. Safety and the Judiciary Council of the District of 
Columbia, D.C. Act 17-601 2 (Oct. 1, 2008) (testimony of Joshua 
Horwitz). 

10. Lizotte & Ohar, Forensic Firearm Identifi cation, supra note 3, at 1. 

11. Id.

12. Id.

13. Id. at 3. 

14. Todd Lizotte & Orest Ohar, Tracking Illegal Small Arms Traffi c Across 
U.S. Borders Through the Implementation of International Firearm 
Microstamping (IFM) to Small Arms and Small Arms Exports, in 
7483 SPIE 1, 13 (2009), available at <http://144.206.159.178/FT/
CONF/16437427/16437454.pdf> [hereinafter Lizotte & Ohar, 
Tracking Illegal Small Arms].

15. Id. 

16. LEGAL CMTY. AGAINST VIOLENCE, REGULATING GUNS IN AMERICA: 
AN EVALUATION AND COMPARATIVE ANALYSIS OF FEDERAL, STATE AND 
SELECTED LOCAL GUN LAWS 245-247 (2008), available at <http://
www.lcav.org/publications-briefs/reports_analyses/RegGuns.
entire.report.pdf> [hereinafter LCAV].

17. Id. at 249; 18 U.S.C. § 923 (g)(1)(A). Federally licensed fi rearm 
dealers (FFLs) are required to retain records of the acquisition 
and sale of fi rearms indefi nitely. LCAV, supra note 16, 249, n.19; 
27 C.F.R. §§ 478.125(e), 478.124(c). The dealer records the unique 
identifi cation number that is given to them by NICS when a sale is 
approved. Along with this number, the dealer must record certain 
information about the fi rearm to be transferred, including the 
manufacturer, type, model, caliber or gauge, and serial number on 
Form 4473. LCAV, supra note 16, 249, n.19; 27 C.F.R. §§§ 478.125(e), 
478.124(c), 478.102. The dealer is required to retain Form 4473, 

able evidentiary linkage will enable law 
enforcement to resolve presently unsolv-
able crimes committed with handguns.83

The debate on the fl oor lasted an hour and a half. The 
bill passed in the Assembly with 84 ayes and 55 nays.84 In 
2011, my microstamping bill never made it to the fl oor for 
a vote in the State Senate. I was repeatedly informed by 
inside sources that the senate could not get enough votes 
to move the bill out of the Codes Committee in order to 
get it onto the legislative calendar for a fl oor vote. De-
spite intense lobbying by law enforcement organizations, 
elected offi cials, gun violence prevention advocates, and 
the Bloomberg Administration, the State Senate remained 
immovable on the issue.

Why is there such resistance in the legislature, par-
ticularly in the State Senate, to a technology that could put 
more information into the hands of police early in a crimi-
nal investigation? 

According to the New York Times, “[t]he gun lobby is 
pushing back hard. It predictably minimizes the public 
safety value of microstamping, claiming that criminals 
would fi le down all the markings. It exaggerates the cost 
of the process and claims that it would curtail the avail-
ability of handguns in New York. The State Assembly 
rightly ignored these arguments and passed the bill.”85

V. Conclusion
It has been a decade since meaningful crime gun 

legislation has been enacted in New York State. In 2000, 
Governor George Pataki was able to form a bipartisan 
coalition of state legislators to pass legislation that closed 
the state’s gun show loophole and placed a ban on assault 
weapons with magazine clips greater than ten rounds. 
That was 11 years ago. 

Microstamping is an inexpensive, highly effective tool 
that allows law enforcement offi cials analyzing a crime 
scene to link readily available evidence to the person 
who pulled the trigger. It also stands to reason that there 
should be a signifi cant drop in the number of straw pur-
chases when microstamping legislation is adopted. Straw 
purchasers would be less likely to buy a gun for someone 
else if they know that the trace of the spent cartridge cas-
ing will lead police to their door because they purchased 
the fi rearm. As the New York City Bar stated in its memo 
of support, “The New York Legislature’s passage of the 
microstamping bill will bring law enforcement one step 
closer to solving violent gun crimes and deterring future 
crimes, with no identifi able downside.”86

Once and for all, microstamping technology is im-
portant because it will stop criminals and terrorists from 
fi ring anonymous ammunition. Law enforcement offi cers 
should have access to the best technology available for 
tracking down violent criminals. This is not an issue about 
the Second Amendment; this is an issue about the safety 
and security of our citizens. When a person is murdered 



50 NYSBA  Government, Law and Policy Journal  |  Summer 2012  |  Vol. 14  |  No. 1        

54. NAT’L SHOOTING SPORTS FOUND., INC., AFTE JOURNAL-
BACKGROUNDER ON FIREARMS MICROSTAMPING TECHNOLOGY, available 
at <http://www.nssf.org/share/legal/docs/microstamping/
Backgrounder-Krivosta-AFTE.pdf>.

55. Krivosta, supra note 43, at 43. 

56. CSGV, supra note 28, at 1.

57. Id. at 5. 

58. Id. at 5.

59. A.1157-B, 2011-2012 N.Y. Leg Sess.

60. THE ASS’N OF THE BAR OF THE CITY OF N.Y. (NYC BAR), REPORT ON 
LEGIS. BY THE COMM. ON CRIMINAL JUSTICE OPERATIONS: CRIME Gun 
IDENTIFICATION ACT OF 2011 2 (2011), available at <http://www2.
nycbar.org/pdf/report/uploads/20072124-ReportontheCrimeGun
Identifi cationActof2011A.1125-AS.675-A.pdf>. 

61. DANIEL L. CORK, ET. AL., BALLISTIC IMAGING 255, 256 (National 
Academies Press 2009).

62. Id. at 257. 

63. Id.

64. Press Release, supra note 51, at 1. 

65. CSGV, supra note 28, at 6.

66. Letter from Phyllis Hannan, Laser Light Technologies, Inc., to 
Michelle Schimel, New York State Assemblywoman (Mar. 31, 
2009). 

67. NYSLEC 2010, supra note 6, at 29. 

68. A.1157-B, 2011-2012 N.Y. Leg Sess. 

69. Id. at 4.

70. Id. at 4-6. 

71. Id. at 3. 

72. ABA, supra note 35, at 3. 

73. Michael Bloomberg & Eric Schneiderman, Microstamping Saves 
Lives: Senate Must Resist Gun Lobby and Pass Crime-Fighting Bill, N.Y. 
DAILY NEWS, June 10, 2011. 

74. Letter from Derek P. Champagne, District Attorneys Ass’n of the 
State of N.Y., to Jose Peralta, New York State Senator (Feb. 22, 
2011).

75. NYC Bar, supra note 60, at 2.

76. Letter from Gerald Jennings et al., Mayors Against Illegal Guns, to 
Dale Volker, New York State Senator (Nov. 24, 2009).

77. Id. 

78. Id. at 2. 

79. Kevin Johnson, Fatal Shootings of Police Offi cers are on the Rise, USA 
TODAY, July, 21, 2011. 

80. NAT’L LAW ENFORCEMENT OFFICERS MEMORIAL FUND, A TALE OF TWO 
TRENDS: OVERALL FATALITIES FALL, FATAL SHOOTINGS ON THE RISE, RES. 
BULLETIN 1-5 (2009), available at <http://www.nleomf.org/assets/
pdfs/2009_end_year_fatality_report.pdf>.

81. Editorial, Bite the Bullets: State Senate GOP Must Come Around on 
Tracing Gun Ammo, N. Y. DAILY NEWS, June 20, 2010.

82. ABA, supra note 35, at intro. 

83. A.1157-A, N.Y. Leg Sess., Record of Proceedings, May 24, 2011. 

84. A.1157-B, 2011-2012 N.Y. Leg Sess.

85. Editorial, Albany’s Chance to Be Tough on Crime, N. Y. TIMES, June 7, 
2010.

86. NYC BAR, supra note 60, at 3.

Michelle Schimel is a Member of Assembly, State of 
New York, 16th District.

regardless of whether the transaction is approved or denied or 
whether the fi rearm is actually transferred. 27 C.F.R. § 478.102.

18. NYSLEC 2010, supra note 6, at 24. 

19. Lizotte & Ohar, supra note 3, at 4. 

20. Id. 

21. Id. at 5.

22. Id. 

23. Id. 

24. Id. at 4. 

25. Al Baker & William K. Rashbaum, Smoking Car to an Arrest in 53 
Hours, N.Y. TIMES, May 5, 2010, at A1.

26. Id.

27. Id.

28. COALITION TO STOP GUN VIOLENCE & EDUCATIONAL FUND TO STOP 
GUN VIOLENCE, MICROSTAMPING TECHNOLOGY: PRECISE AND PROVEN 
2 (2008), available at <http://www.csgv.org/storage/documents/
MICROSTAMPING-MEMO.pdf> [hereinafter CSGV].

29. Id. at 2. 

30. LCAV, supra note 16, at 243.

31. CSGV, supra note 28, at 2.

32. Id. at 2. 

33. Lizotte & Ohar, Forensic Firearm Identifi cation, supra note 3, at 1.

34. NYSLEC 2010, supra note 6, at 27. 

35. Report on Res. 115 from Hon. Robert B. Collings, Chair, Standing 
Comm. On Gun Violence to the House of Delegates, Am. Bar 
Ass’n 2 (Aug. 9, 2010), available at <http://www.csgv.org/storage/
documents/aba%20resolution%20on%20microstamping%20
sept%2010.pdf>.

36. Id.

37. Lizotte & Ohar, supra note 3, at 10.

38. Id. at 13–14. 

39. CSGV, supra note 28, at 3.

40. Id. 

41. Id.

42. Lizotte & Ohar, supra note 3, at 6.

43. George G. Krivosta, NanoTag Markings From Another Perspective, 38 
ASS’N FIREARM AND TOOL MARK EXAMINERS J. 41, 43 (2008). 

44. Id. at 43. 

45. Lizotte & Ohar, supra note 14, at 10.

46. CSGV, supra note 28, at 3.

47. Id. at 4. 

48. Id. 

49. Id. 

50. Id.

51. Press Release, Emily Frankel, Assemblywoman Michelle 
Schimel Sponsors Live Fire Demonstration of Microstamping 
Technology (June 4, 2008), <http://assembly.state.ny.us/member_
fi les/016/20080604/>.

52. Krivosta, supra note 43, at 41. 

53. NAT’L RESEARCH COUNCIL, COMM. ON IDENTIFYING THE NEEDS OF THE 
FORENSIC SCIENCES CMTY., STRENGTHENING FORENSIC SCIENCE IN THE 
UNITED STATES: A PATH FORWARD 153 (2009), available at <http://
www.ncjrs.gov/pdffi les1/nij/grants/228091.pdf>.



NYSBA  Government, Law and Policy Journal  |  Summer 2012  |  Vol. 14  |  No. 1 51    

The criminalization of mere possession of a fi rearm 
in New York was a legislative innovation of the twentieth 
century, and the judicial denial of any constitutional pro-
tection for a right to arms was an invention of the second 
half of that century. By contrast, when the New York con-
stitutional convention ratifi ed the federal Constitution in 
1788 before it was amended to include the Bill of Rights, 
the convention declared that certain rights “cannot be 
abridged or violated,” including that “the people” have a 
“right freely and peaceably to exercise their religion” and 
that “the people have a right to keep and bear arms; that 
a well regulated militia, including the body of the people 
capable of bearing arms, is the proper, natural, and safe de-
fence of a free state.”12

“To date, however, under New York law it 
remains a crime to possess a firearm.”

The demand to recognize the right to arms stemmed 
from bitter experiences preceding the American Revolu-
tion. A century before, the Crown had “caus[ed] several 
good Subjects, being Protestants, to be disarmed,” com-
plained the English Declaration of Rights of 1689, which 
thus declared: “That the Subjects which are Protestants, 
may have Arms for their Defence suitable to their Condi-
tion, and as are allowed by Law.”13 William Blackstone 
explained that, to vindicate the rights to personal security, 
personal liberty, and private property, subjects were en-
titled to justice in the courts, the right to petition, and “the 
right of having and using arms for self-preservation and 
defense.”14

After Boston was occupied by Redcoat troops in 1768, 
the New York Journal publicized throughout the colonies 
their transgressions on the rights of Englishmen,15 includ-
ing their denigration of the right to arms. Samuel Adams 
anonymously wrote that “it is certainly beyond human 
art and sophistry, to prove the British subjects, to whom 
the privilege of possessing arms is expressly recognized 
by the Bill of Rights,…are guilty of an illegal act, in calling 
upon one another to be provided with them….”16 It was 
reported that in Boston “the inhabitants had been ordered 
to bring in their arms, which in general they had com-
plied with; and that those in possession of any after the 
expiration of a notice given them, were to take the conse-
quences.”17 The Journal retorted:

It is a natural right which the people have 
reserved to themselves, confi rmed by the 
Bill of Rights, to keep arms for their own 

“Under New York law, 
it is a crime to possess a 
fi rearm.”1 Those words from 
a 2004 decision of the U.S. 
Court of Appeals for the Sec-
ond Circuit contrast sharply 
with the Second Amend-
ment’s language that “the 
right of the people to keep 
and bear arms, shall not be 
infringed.”2 The U.S. Su-
preme Court held in District 
of Columbia v. Heller (2008) 
that “the people” actually 
does mean the people and that they have a right to pos-
sess handguns, particularly in the home.3 It seems odd 
that exercise of a constitutional right would be a crime.

The basis of the Second Circuit’s decision was that the 
Penal Code prohibits possession of a fi rearm (defi ned as a 
pistol or revolver) and that having a license is an affi rma-
tive defense which the gun owner must prove at trial.4 
Thus, police offi cers who merely “see [a] gun” are “justi-
fi ed in seizing it because of its ‘immediately apparent’ 
incriminating character.”5 The prohibition did not offend 
the Second Amendment because “the right to possess a 
gun is clearly not a fundamental right.”6

After the Supreme Court decided Heller, the Sec-
ond Circuit acknowledged that the Second Amendment 
“confers an individual right on citizens to keep and bear 
arms.”7 However, “the Second Amendment applies only 
to limitations the federal government seeks to impose on 
this right.”8 Moreover, the law did “not interfere with fun-
damental rights” and could be upheld under the rational 
relation test.9

The above two Second Circuit opinions were per cu-
riam panel decisions in which now Supreme Court Justice 
Sonia Sotomayor joined. These decisions refl ected New 
York federal and state precedents according the Second 
Amendment little or no meaning or deference. However, 
as a circuit judge Sotomayor had questioned the more 
stringent sentencing of persons under federal law based 
on New York’s more draconian fi rearm laws.10

Following the above decisions, the Supreme Court 
held in McDonald v. City of Chicago (2010) that the right to 
keep and bear arms is indeed a fundamental right appli-
cable to the States through the Fourteenth Amendment.11 
To date, however, under New York law it remains a crime 
to possess a fi rearm.

“A Crime to Possess a Firearm”: Does the Second 
Amendment Apply in New York?
By Stephen P. Halbrook
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Nevertheless, in 1828 New York enacted a statutory 
declaration “Of the Rights of the Citizens and Inhabitants 
of this State” which still states: “A well regulated militia 
being necessary to the security of a free state, the right of 
the people to keep and bear arms cannot be infringed.”27 
As late as 1907, statutory revisors traced this to the Eng-
lish Declaration of Rights and the Second Amendment.28

After the Civil War, the Southern States reenacted 
the Slave Codes as the Black Codes, which prohibited 
African Americans from possessing fi rearms without a 
license. The archetypical Mississippi law, for instance, 
provided that “no freedman, free negro or mulatto, not in 
the military service of the United States government, and 
not licensed so to do by the board of police of his or her 
county, shall keep or carry fi re-arms of any kind….”29 The 
Supreme Court in McDonald cited this prohibition as illus-
trative of what the Fourteenth Amendment was designed 
to preclude,30 and the Court was speaking to the depriva-
tion, not just to its race-based, equal protection violation.31

In the debates of the Reconstruction Congress lead-
ing to its proposal of the Fourteenth Amendment, Rep. 
Henry Raymond of New York, the editor of the New York 
Times, explained that making the African American a citi-
zen meant that “he has every right which you or I have as 
citizens,” including a right to defend himself and his wife 
and children; a right to bear arms….”32 Rep. Roswell Hart 
of New York asserted that the United States had a duty to 
secure to the people of the Southern States a republican 
form of government, meaning “[a] government…where 
‘the right of the people to keep and bear arms shall not 
be infringed’….”33 In introducing the Fourteenth Amend-
ment, Senator Jacob Howard’s explanation that it would 
protect “the personal rights guaranteed by the fi rst eight 
amendments of the United States Constitution such as…
the right to keep and bear arms” appeared on the front 
page of the New York Times and New York Herald.34

The New York Evening Post opined that the civil rights 
of African Americans should preclude laws prevent-
ing “their holding public assemblies” and “keeping 
fi re-arms.”35 The page facing that editorial supporting 
enforcement of First and Second Amendment rights had 
an advertisement for rifl es, muskets, and “pocket and 
belt revolvers,” with the admonition: “In these days of 
housebreaking and robbery every house, store, bank and 
offi ce should have one of Remington’s revolvers.”36 Later 
issues of the Post depicted the New York police as being 
“employed in the service of the wealthy and prosperous 
corporations” while crime was rampant.37

The right to keep and bear arms seems to have been 
alive in New York for the next half century. General 
George W. Wingate, President of the New York Public 
Schools Athletic League and a founder of the National Ri-
fl e Association, wrote Why Should Boys Be Taught to Shoot? 
(1907).38 President Teddy Roosevelt contributed an after-
word congratulating the New York schoolboy who was 

defence; and as Mr. Blackstone observes, 
it is to be made use of when the sanctions 
of society and law are found insuffi cient 
to restrain the violence of oppression.18

After Lexington and Concord, the New York General 
Committee resolved “that it be Recommended to every 
Inhabitant, to perfect himself in Military Discipline, and 
be provided with Arms, Accoutrements, and Ammuni-
tion, as by Law directed.”19 In 1776, after independence 
was declared, the pro-British New York Governor William 
Tryon decreed: “That all offensive arms, indiscriminately, 
be forthwith collected,… to deliver them up at head-quar-
ters, to the Commander-in-chief of the King’s troops.”20

Given these experiences, it was understandable that 
after the Constitution was proposed in 1787 without a bill 
of rights, Antifederalists objected that “a citizen may be 
deprived of the privilege of keeping arms for his own de-
fence, he may have his property taken without a trial by 
jury…. These things are entirely contrary to our constitu-
tion….”21 New Yorker John De Witt warned that Congress 
“at their pleasure may arm or disarm all or any part of the 
freeman of the United States.”22

But James Madison had addressed this issue in the 
New York-published Federalist Papers, referring to “the 
advantage of being armed, which the Americans possess 
over the people of almost every other nation,” in contrast 
to the kingdoms of Europe, where “the governments are 
afraid to trust the people with arms.”23 Pursuant to the 
great compromise that a declaration of rights would be 
considered after the Constitution was adopted, Madison 
introduced what would become the Bill of Rights in the 
fi rst Federal Congress in 1789, including: “The right of the 
people to keep and bear arms shall not be infringed….”24 
Federalist Tench Coxe explained: 

As civil rulers, not having their duty to 
the people duly before them, may at-
tempt to tyrannize, and as the military 
forces which must be occasionally raised 
to defend our country, might pervert 
their power to the injury of their fellow-
citizens, the people are confi rmed…in 
their right to keep and bear their private 
arms.25

When the New York convention ratifying the Con-
stitution in 1788 demanded recognition of what would 
become the Second Amendment and other guarantees, 
the New York Constitution itself had no bill of rights. Nor 
did that of 1822. Delegates at the constitutional conven-
tion who drafted the latter argued that “a bill of rights 
is the mere repetition of the fundamental rights of this 
people, which have never been violated,” that rights omit-
ted “might be considered to be yielded,” and that—stated 
future U.S. President Martin Van Buren—such a bill was 
historically “a concession extorted from the king, in favor 
of popular liberty,” unbefi tting a republic.26
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Beginning at least as early as a decision rendered 
while World War II raged, New York courts deferred to 
issuing authorities on whether an applicant for a license 
to carry a concealed pistol stated a “proper cause.” Moore 
v. Gallup (1943) began by fi nding that the New York statu-
tory right to bear arms meant the same as the federal Sec-
ond Amendment and then said that the Second Amend-
ment does not apply to the States,52 leaving one to wonder 
what the New York provision applied to if not to the State. 
While the legislature could modify that statutory right 
with the ban on carrying a pistol without a license, the 
court said that “the    Second Amendment created no right 
to bear arms, a right which long ante-dated the adop-
tion of the Federal Constitution….”53 If that suggested a 
natural or common-law right of the individual, the court 
next added that the Second Amendment’s purpose is “to 
enable the Federal Government to maintain the public 
security.”54 If that was not enough to discount any per-
sonal liberty, the court added that “the arms to which the 
Second Amendment refers include weapons of warfare 
to be used by the militia, such as swords, guns, rifl es and 
muskets…but not pistols,” which “are habitually carried 
by…gangsters.”55

The dissent would have held that such construction 
of the law violated the right to keep and bear arms.56 It 
noted the current perceived threat of a foreign invasion, 
which demonstrated the “need of the citizens to become 
profi cient in the use of fi rearms….”57

The Moore case set the stage for how New York courts 
would, for decades to come, view the incredible shrinking 
“right” only of “the people” endorsed by the authorities 
to bear arms. It may well have been a test case, in that 
amici curiae briefs were fi led by rifl e clubs, a range as-
sociation, and the National Rifl e Association58—the fi rst 
such NRA amicus brief nationwide of which this author is 
aware.

As noted above, rifl es have been more leniently re-
stricted under New York law. In the 1960s, however, New 
York City required the registration of all fi rearms, includ-
ing rifl es and shotguns. Opponents who argued that 
such registration could lead to confi scation were derided 
as “right-wing kooks.”59 But in 1991, the City enacted a 
prohibition on certain rifl es it derogatorily called “assault 
weapons,” which it said were “generally recognized as 
particularly suitable for military and not sporting purpos-
es”60—the very kind of arm Moore held to be protected. 
Persons with registered rifl es who failed to inform the po-
lice by a deadline that they no longer possessed the rifl es 
in the City could expect a knock on their door by police 
offi cers.

The ordinance was challenged by the Richmond Boro 
Gun Club, the NRA, the New York State Rifl e and Pistol 
Association, and several John Does.61 The federal Civilian 
Marksmanship Program sold or issued M-1 Garand rifl es, 
which were militarily obsolete but training in which Con-

the best shot of the year, adding that, in time of war, “it is 
a prime necessity that the volunteer should already know 
how to shoot if he is to be of value as a soldier.”39

That tradition was still alive when now-Justice An-
tonin Scalia was a schoolboy on the rifl e team: “I grew 
up at a time when people were not afraid of people with 
fi rearms.… I used to travel on the subway from Queens 
to Manhattan with a rifl e. Could you imagine doing that 
today in New York City?”40 Indeed, such a schoolboy now 
might be shot on sight by a SWAT team.

No caselaw on the Second Amendment developed in 
New York until the turn of the century because regula-
tions were so minimal. New York did not forbid carry-
ing pistols concealed without a permit until 1881.41 The 
courts began by distinguishing “criminal” type weapons 
such as the slung-shot from “those ordinary legitimate 
weapons of defense of protection which are contemplated 
by the [federal] Constitution and the [New York] Bill of 
Rights.”42 But in 1911 the Sullivan Law was passed, the 
fi rst law in any State (other than Southern laws on African 
Americans) to require a permit for keeping a pistol or oth-
er concealable fi rearm in the home. Newly arrived Italians 
and other unruly immigrants were not to be trusted.43

Upholding the law, People v. Warden of City Prison 
(1913) held that the federal Bill of Rights did not apply 
to the States,44 but “fully recogniz[ed] the proposition 
that the rights enumerated in the [New York] Bill of 
Rights were not created by such declaration. They are 
of such character as necessarily pertain to free men in a 
free state.”45 The court ruled the law to be valid because 
it regulated the right to keep arms by requiring a permit 
rather than prohibited the right. “If the Legislature had 
prohibited the keeping of arms, it would have been clear-
ly beyond its power.”46

Since the law referred only to fi rearms that could be 
concealed on the person, the dissent noted that it did not 
apply to “a blunderbuss or a horse pistol,” which were 
too large to be concealed.47 He suggested that “the profes-
sional criminal will generally violate the act and take his 
chances of discovery and punishment, while the law-abid-
ing citizen will be obliged to disarm himself of his only 
effective protection against the predatory classes.”48

Since “a rifl e may be possessed in the home or carried 
openly upon the person on the street without violating 
any law,”49 a 1958 decision held the law not to apply to a 
rifl e carried wrapped in a newspaper, noting: “In enact-
ing the ‘concealed’ weapon provision…[the Legislature] 
carefully avoided including rifl es because of the Federal 
constitutional provision and the Civil Rights law provi-
sion.”50 Another decision denied forfeiture of a hunting 
rifl e a person used to defend himself against a prejudiced 
mob based on “the constitutional guarantee of the right of 
the individual to bear arms. Amendments Art. II.”51
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Amendment because it did not apply to the states.70 While 
the Supreme Court in McDonald later held that it does so 
apply through the Fourteenth Amendment,71 no court has 
applied that to issuance of a license to a non-resident. In-
deed, despite a federal law providing that a person is “en-
titled” to transport a fi rearm through a State where other-
wise unlawful if the person may possess fi rearms under 
federal law and is going from and to states where legal,72 
the Second Circuit held that the police may arrest such 
person anyway without probable cause to believe any ele-
ment of the federal law is not met, and such person has no 
resultant civil rights action.73 This often happens, as it did 
in that case, to travelers who seek to transport fi rearms 
pursuant to federal regulations at New York airports.

At least in recent decades, the Second Amendment 
has been given short shrift by both federal and state 
courts in New York. A U.S. district court held that the sei-
zure and destruction of a person’s fi rearm by New York 
police could not give rise to a Second Amendment claim, 
because “the ‘right to bear arms’ is not a right to hold 
some particular gun,” and it did not “prevent him from 
acquiring another weapon.”74 It seems strange to suggest 
that the right to keep and bear arms does not refer to the 
arms owned by specifi c persons.

When the Supreme Court in Heller held that the Sec-
ond Amendment guarantees the right to possess a hand-
gun for self defense,75 the handwriting of incorporation 
through the Fourteenth Amendment on the wall could 
clearly be anticipated. A court decided that even if the 
Second Amendment is “extended to the individual states 
as a fundamental right,” New York’s prohibition on bear-
ing arms without a license in which the police decide 
whether the person has “proper cause” remained intact.76

Another court upheld a conviction for criminal pos-
session of a weapon in the second degree, stating that 
“Penal Law article 265 does not effect a complete ban on 
handguns” and that “New York’s licensing requirement 
remains an acceptable means of regulating the possession 
of fi rearms….”77 In noting that the “defendant was not in 
his home at the time of the crime and did not have a valid 
pistol permit,”78 the court failed to mention that carry per-
mits are unavailable to the average citizen or to discuss 
how this virtually complete ban on bearing arms is consis-
tent with the right to bear arms.

Little seems to have changed so far after the Su-
preme Court in McDonald held in 2010 that the Second 
Amendment applies to the states through the Fourteenth 
Amendment. The requirement of a premises license from 
the police merely to possess a fi rearm was upheld in part 
because “a signifi cant percentage of premises license ap-
plications resulted in premises residence licenses in New 
York City.”79 That could not be said for the license to have 
and carry concealed—the right to bear arms is banned for 
the people at large.

gress thought promoted national defense, to individuals 
and clubs. The U.S. Court of Appeals for the Second Cir-
cuit held that the local ban was not preempted by federal 
law because the rifl es could be stored and used outside 
City limits.62

“At least in recent decades, the Second 
Amendment has been given short shrift 
by both federal and state courts in New 
York.”

The state of New York would later enact a prohibition 
on possession of what it called “assault weapons,” mostly 
rifl es, not lawfully possessed by 1994.63 But New York law 
continues to focus mostly on criminalization of possession 
of a “fi rearm,” which is defi ned as a pistol or revolver.64 
“A person is guilty of criminal possession of a weapon in 
the fourth degree,” a class A misdemeanor, when “[h]e 
or she possesses any fi rearm….”65 Possession of a loaded 
fi rearm outside of one’s home or place of business consti-
tutes criminal possession of a weapon in the second de-
gree, a class C felony.66 Licensees are exempt:

A license for a pistol or revolver…shall 
be issued to (a) have and possess in his 
dwelling by a householder; (b) have and 
possess in his place of business by a mer-
chant or storekeeper;…(f) have and carry 
concealed, without regard to employment 
or place of possession, by any person 
when proper cause exists for the issuance 
thereof….67

Under these provisions, a handgun may never be 
carried outside one’s premises, except that it may be car-
ried concealed (but not openly) under a license issued for 
“proper cause,” which is limited to “a special need for 
self-protection distinguishable from that of the general 
community or of persons engaged in the same profes-
sion….”68 Thus, no right to bear arms for self-defense ex-
ists unless the issuing authority grants it:

[I]ssuance of a pistol license is not a 
right, but a privilege subject to reason-
able regulation. The Police Commissioner 
has broad discretion to decide whether 
to issue a license…. Judicial review of a 
discretionary administrative determina-
tion is limited to deciding whether the 
agency’s actions were arbitrary and capri-
cious…. The agency’s determination must 
be upheld if the record shows a rational 
basis for it….69

Moreover, New York restricts issuance of a license 
merely to possess a handgun only to New York residents, 
which the Second Circuit held does not violate the Second 



NYSBA  Government, Law and Policy Journal  |  Summer 2012  |  Vol. 14  |  No. 1 55    

16. 1 THE WRITINGS OF SAMUEL ADAMS 299 (Harry Alonzo Cushing ed., 
1904); see N.Y. JOURNAL, Supplement, Apr. 6, 1769, No. 1363, at 2, 
col. 1.

17. N.Y. JOURNAL, Feb. 2, 1769, at 2, col. 2.

18. N.Y. JOURNAL, Supplement, Apr. 13, 1769, at 1, col. 3.

19. N.Y. JOURNAL or GEN. ADVERTISER, May 4, 1775, at 2, col. 3.

20. HENRY ONDERDONK, JR., REVOLUTIONARY INCIDENTS OF SUFFOLK AND 
KINGS COUNTIES 59 (1849).

21. N.Y. JOURNAL & DAILY PATRIOTIC REG., Apr. 21, 1788, at 2, col. 2.

22. THE ANTIFEDERALIST PAPERS 75 (Morton Borden ed., 1965).

23. THE FEDERALIST NO. 46 (James Madison), in 15 THE DOCUMENTARY 
HISTORY OF THE RATIFICATION OF THE CONSTITUTION 492-93 (1984).

24. 4 The Documentary History of the First Federal Congress of 
the United States of America, March 4, 1789–March 3, 1791 10 
(Charlene Bands Bickford & Helen E. Veit eds., 1986).

25. A Pennsylvanian, Remarks on the First Part of the Amendments to the 
Federal Constitution, N.Y. Packet, June 23, 1789 at 2, cols. 1–2.

26. Nathaniel H Carter et al. Reports of the Proceedings and Debates 
of the Convention of 1821, Assembled for the Purpose of 
Amending the Constitution of the State of New York 163, 171–72 
(1821).

27. N.Y. Civil Rights Law § 4 (2011) (original version at R.S., pt. 1, c. 4, 
§ 3 (1828)).

28. “This provision appears in the Declaration of Rights of William 
and Mary (1689, ¶ 7), in the United States Constitution (2d 
amendment) and in the Revised Statutes of 1828 (Pt. 1, Ch. 4, § 3).” 
Report of Board of Statutory Consolidation 440 (1907). 

29. McDonald v. City of Chicago, 130 S.Ct. 3020, 3038 (2010) (quoting 
Certain Offenses of Freedmen, 1865 Miss. Laws p. 165, § 1).

30. Id.

31. Id. at 3040–41.

32. CONG. GLOBE, 39th Cong., 1st Sess. 1266 (1866).

33. Id. at 1629.

34. N.Y. HERALD, May 24, 1866, at 1, col 3; N.Y. TIMES, May 24, 1866, at 
1, col. 6.

35. The Civil Rights Bill in the Senate, N.Y. EVENING POST, Apr. 7, 1866, at 
2, col. 1.

36. Id. at 3, col. 10. 

37. N.Y. EVENING POST, Apr. 16, 1866, at 2, col. 2; N.Y. EVENING POST, 
May 10, 1866, at 2, col. 4.

38. Gen. George W. Wingate, Why Should Boys Be Taught to Shoot? 
(1907).

39. Id. at 13.

40. Justice Antonin Scalia, Speech at National Wild Turkey Federation 
Annual Convention (Feb. 25, 2006), available at <http://www.
freerepublic.com/focus/f-news/1586586/posts>.

41. 1881 N.Y. Laws 103. 

42. People v. Persce, 204 N.Y. 397, 97 N.E. 877, 879 (1912). 

43. Lee Kennett & James LaVerne Anderson, The Gun in America 
177–78 (1975).

44. People v. Warden of City Prison, 154 A.D. 413, 419, 139 N.Y.S. 277 (1st 
Dep’t 1913).

45. Id. at 421.

46. Id. 

47. Id. at 426 (Scott, J., dissenting).

48. Id. at 427.

When the severe, discretionary restrictions on obtain-
ing a license to carry concealed were challenged, a U.S. 
district court held those restrictions or prohibitions do not 
even implicate the Second Amendment, because they are 
outside its scope.80 This lengthy opinion seems to ignore 
the simple words of the Second Amendment that “the 
right of the people to…bear arms, shall not be infringed.”

At this Nation’s founding, New York was at the fore-
front demanding what became the Second Amendment. 
While the U.S. Supreme Court was AWOL on the meaning 
of the Amendment until its recent Heller and McDonald 
decisions, perhaps the New York legislature and courts 
will rethink the proposition: “Under New York law, it is a 
crime to possess a fi rearm.”81
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where no training is required would be able to carry their 
guns in the other 40 states.1

These examples illustrate why a variety of organiza-
tions, in addition to pro-gun control organizations, op-
pose this measure, including the American Bar Associa-
tion and the International Association of Chiefs of Police. 
Philadelphia Police Commissioner Charles Ramsey testi-
fi ed before Congress that among his objections to the bill 
was the fact that it did not include the establishment of a 
national database that police could consult to determine 
if an out-of-state gun-carry permit in the possession of an 
individual carrying a loaded gun was valid. In fact, an 
amendment to the bill to require states to maintain data-
bases of permit holders was defeated.2 While the policy 
signifi cance of this bill is apparent, what is arguably even 
more signifi cant is that it exemplifi es how far the national 
gun policy debate has shifted in favor of gun rights orga-
nizations. 

At a time when crime in virtually every category is at 
historic lows, when police are better trained, more profes-
sionalized, and more respected than ever, and when over-
all rates of civilian gun possession continue to decline, it 
might seem puzzling, even bizarre, that gun rights orga-
nizations would not only press so frantically for, but meet 
apparent success in, a protracted effort to extend gun car-
rying ever more into the general population. 

This article will fi rst examine key political forces that 
have turned gun policy in an ever-more gun friendly 
direction within the last decade. It will then examine the 
Supreme Court’s landmark and controversial decision in 
which it created a new, Second Amendment right of civil-
ian gun possession, arguing that its verdict was based on 
historical analysis largely detached from historical reality. 
It then offers a brief conclusion.

I. Gun Policy and Politics

A. The Second Bush Presidency

During the 2000 presidential campaign, the National 
Rifl e Association’s fi rst vice president and Iowa State 
Republican Party Chair, Kayne Robinson, was caught on 
videotape in February of 2000 as saying that the election 
of George W. Bush would mean that the NRA would have 
“a president where we work out of their offi ce.”3 Many 
interest groups offer similar assertions in the heat of a 
campaign in order to persuade their members that the 
election of their preferred candidate represents a boon to 
the organization’s goals and interests. Yet in this instance, 
this private NRA brag would prove to be an entirely ac-
curate assessment.

Late in 2011, the U.S. 
House of Representatives 
passed a bill that would dra-
matically alter gun practices 
throughout the country if 
enacted into law. Approved 
in the House by a vote of 
272-154, the bill’s passage 
had long been assured, as 
over 240 House members co-
sponsored the bill, backed 
by the National Rifl e Asso-
ciation (passage of the bill in 
the Senate in 2012 was con-
sidered unlikely, as a similar version of the bill had failed 
to win approval in that chamber). Titled the National 
Right-to-Carry Reciprocity Act, this bill would require any 
state or jurisdiction that issues concealed-carry gun per-
mits to recognize and honor the permits granted by any 
other state. The practical effect of this bill would be to set 
as a de facto national standard the gun-carry standards of 
the state with the least restrictive regulations. This would 
result in dramatic changes in most states, because state 
gun-carry laws vary widely, and states make their gun-
carry licenses available to residents of other states. 

For example, 35 states have “shall issue” carry laws 
that allow applicants to obtain a concealed-carry gun li-
cense unless they are barred from doing so if, for example, 
they have a felony record. That is, a gun license can be ob-
tained in a manner similar to obtaining a driver’s license, 
where the presumption is that the applicant can obtain the 
license unless the applicant fails to meet some knowledge-
based standard (e.g., a driver’s test) or is otherwise dis-
qualifi ed. Ten states have “may issue” laws, where the ap-
plicant must justify the desire to carry a gun, and the state 
has discretion as to whether to grant the license. Four 
states allow their residents to carry concealed weapons 
without a permit. Only one state, Illinois (plus the District 
of Columbia), does not issue concealed-carry permits. Un-
der the new law, the least restrictive state provision would 
have to be accepted by the 49 other states that have some 
kind of concealed-carry law. So, for example, one state, 
Utah, allows civilian concealed-gun carrying on its college 
campuses, regardless of the preferences of the campus. 
Under the new federal law, all carry states would have to 
recognize the Utah standard (half of the states have laws 
specifi cally barring campus gun carrying). Most states 
require concealed-carry applicants to complete a training 
course to obtain a permit (New Mexico, for example, re-
quires 16 hours), but ten states require no training. Under 
the new law, those who obtained gun permits in states 
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the meaning of the right to bear arms in a letter sent on 
May 17, 2001 to NRA Executive Director James Jay Baker 
shortly before the NRA’s annual convention in which 
Ashcroft said: “let me state unequivocally my view that 
the text and the original intent of the Second Amendment 
clearly protect the right of individuals to keep and bear 
fi rearms.”8 The letter embraced the argument that the 
amendment endorsed an individual right to own guns, 
aside and apart from citizen service in a militia—a posi-
tion Ashcroft had embraced as a United States senator. As 
a formal issuance from the nation’s chief law enforcement 
offi cer, the letter was notable not only because it argued 
that the individualist view “is not a novel position,”9 but 
because it contradicted the existing position that the Jus-
tice Department had taken in a then-pending Fifth Circuit 
Court of Appeals case, U.S. v. Emerson,10 and was sent to 
a group, the NRA, which had fi led an opposing friend of 
the court brief in the very same case. 

The letter was remarkable, fi rst, because it represent-
ed an offhanded, informal, and political means to articu-
late and inaugurate what proved to be an abrupt and total 
about-face in decades of Justice Department policy on the 
meaning of the Second Amendment. Second, the letter’s 
arguments contradicted over a century of federal court 
rulings that had uniformly rejected the view embraced 
by Ashcroft. Third, the evidence and sources cited in the 
letter to support Ashcroft’s claim did no such thing. And 
fourth, the letter failed to cite the most important sources 
explaining what the right to bear arms does mean.11 Yet 
it represented the initial political and legal charge to rein-
terpret the Second Amendment—an effort that met with 
success in 2008. 

Other elements of the NRA’s political agenda were 
successfully advanced by the Bush administration. Limits 
were placed on gun data record-keeping, as well as law 
enforcement access to such records, even in the face of 
the 9/11 attacks, when captured documents revealed that 
terrorist leaders advised operatives to exploit America’s 
weak gun laws and easy gun availability. Federal funding 
for gun buyback programs was eliminated. The assault 
weapons ban, enacted after a bitter struggle in 1994, was 
allowed to lapse in 2004. And in 2005, Congress enacted 
the centerpiece of the NRA’s political agenda: federal li-
ability protection for the gun industry. The Protection of 
Lawful Commerce in Arms Act extended to gun manufac-
turers, distributors, dealers, and importers unique legal 
protection against civil suits.12

II. The Supreme Court Weighs In 
Responding in part to a rising tide of writing in sup-

port of an “individualist” view of the Second Amend-
ment buttressed substantially by gun rights groups,13 and 
because of a more conservative court sympathetic to this 
viewpoint as embraced by the Bush Administration, the 
Supreme Court reversed course on the Second Amend-
ment in 2008 in the landmark case of D.C. v. Heller.14 In 

In fact, the second Bush presidency proved itself to 
be, in policy terms, the most gun-friendly presidency in 
history, even more than the Ronald Reagan and George 
H.W. Bush administrations, both of which won enthusias-
tic endorsement from the NRA. That, in itself, is unexcep-
tional, insofar as every administration pursues policies in 
line with some interests, and opposed to others; further, 
no candidate can capture the White House without an 
extensive web of interest group support. What is remark-
able about Bush and gun control, however, is the extent 
to which the administration put itself out, not only in its 
political stands on the issue, but in the administration’s 
policy toward law-related matters pertaining to the gun 
issue, where the administration adhered to the NRA line 
with near-total devotion. Aside from the implementa-
tion of gun-friendly policies in statutes and in courts, the 
second Bush presidency’s gun adherence is signifi cant 
for two other reasons: fi rst, Bush’s 2000 election victory 
helped to cow national Democrats on the issue; second, 
the administration’s pro-gun positions helped legitimize 
pro-gun ideology in American political discourse and 
public opinion.4

Many Democrats in 2000, headed by presidential 
nominee Al Gore, campaigned on a strongly pro-gun 
control platform. Control foes, spearheaded by the NRA, 
campaigned vigorously to defeat Gore. Despite these ef-
forts, the key battleground states of Pennsylvania, Michi-
gan, Wisconsin, Iowa, Washington State, and New Mexico 
were all won by Gore. Three states that went to Bush for 
which the NRA claimed credit—Arkansas, Tennessee, and 
West Virginia—were all critical to Bush’s win. Yet of the 
three, only West Virginia had voted Democratic with any 
regularity up until the 2000 elections (since then, West Vir-
ginia has supported Republican presidential candidates). 
While the gun issue may have helped Bush in these three 
states (and may have been decisive in West Virginia), it is 
diffi cult to conclude that the issue worked more to Bush’s 
benefi t than to Gore’s.5 Still, a win is a win, and the NRA 
claimed its share of credit, as would any interest group so 
deeply vested in the race. This loss prompted consider-
able soul-searching in the Democratic Party. The result 
was that the national Democratic party largely backed 
away from its generally pro-control positions on guns,6 
believing the issue to be too contentious. In addition, the 
Democrats’ conscious decision to embrace more centrist 
and “Blue-dog” Democrats to recapture control of Con-
gress also impelled them to back away from a pro-control 
agenda. While there is good reason to believe that the 
NRA’s ability to infl ict damage on pro-control Democrats 
was little, Democrats by and large chose to focus their po-
litical energies on other issues and policies.7

B. Bush’s Pro-Gun Policies

Shortly after taking offi ce, Bush Attorney General 
John Ashcroft moved to codify and legitimize the NRA’s 
view of the Second Amendment. In one of his fi rst le-
gal pronouncements, Ashcroft outlined his views on 
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type of weapon” at issue in the case. “Beyond that,” Scalia 
concluded, “the opinion [i.e., Miller] provided no explana-
tion of the content”20 of the Second Amendment. 

The four dissenting justices fi led two opinions, au-
thored by Justices John Paul Stevens and Stephen Breyer. 
Stevens’s opinion disputed Scalia’s historical analysis, 
arguing in a similarly lengthy historical analysis that the 
amendment was indeed a militia-based right, and that the 
Supreme Court had said so in Miller and the 1886 case of 
Presser v. Illinois21 (Scalia argued that the prior court rul-
ings either supported, or were not inconsistent with, the 
individualist view). Stevens wrote that “The text of the 
[Second] amendment, its history, and our decision in Unit-
ed States v. Miller…provide a clear answer”22 to the mean-
ing of the amendment. In Stevens’s view, that answer was 
that the amendment “was adopted to protect the right of 
the people of each of the several States to maintain a well-
regulated militia.”23 Stevens’s interpretation of Miller was 
that “it protects the right to keep and bear arms for certain 
military purposes.”24 Stevens also noted that this was 
how Miller had been interpreted by literally hundreds of 
federal judges in dozens of cases. Breyer’s dissent argued 
that, even if the individualist interpretation were correct, 
D.C.’s strict gun law was still allowable as a legitimate 
effort to control crime. In all, the Heller decision is notable 
fi rst, for carving out a new, individual right to own guns, 
even if the right is subject to limitations and regulation; 
second, for its heavy reliance on history; and third, for 
the fi erce controversy it engendered. In the aftermath of 
Heller, scores of legal challenges were mounted against 
gun laws around the country.

The Supreme Court completed its establishment of 
this new right two years later in the case of McDonald v. 
Chicago,25 where the high court, by the same 5-4 vote, ap-
plied or “incorporated” the Second Amendment to the 
states. The McDonald case arose from a Second Amend-
ment-based challenge to Chicago’s strict law that essen-
tially banned handguns, and any other gun not already 
registered with the city (Chicago’s law was very similar 
to the D.C. law struck down by Heller). The majority 
opinion, written by Justice Samuel Alito, did two primary 
things. First, it affi rmed the qualifi ed Heller individual 
right, saying that “the right to keep and bear arms is not 
‘a right to keep and carry any weapon whatsoever in any 
manner whatsoever and for whatever purpose.’”26 Fur-
ther, this ruling was not to cast doubt on “longstanding 
[gun] regulatory measures”27 such as those cited in Heller. 
Second, the majority opinion incorporated or applied 
the Second Amendment to the states, while cautioning 
that “incorporation does not imperil every law regulat-
ing fi rearms.”28 The means by which the Court chose to 
effect incorporation was through the Fourteenth Amend-
ment’s “due process” clause, which had been the basis 
for past incorporation decisions regarding parts of the 
Bill of Rights. It rejected the argument that it should use 
the Fourteenth Amendment’s “privileges or immunities” 

this case, the court majority set two fi rsts: for the fi rst time 
in history, a federal court overturned a gun regulation as 
a violation of the Second Amendment; in addition, it ad-
opted the individualist interpretation of the amendment,15 
reversing course on its prior rulings, all of which sup-
ported some version of the militia-based interpretation of 
the amendment.16 

The Heller case arose as a challenge to the District 
of Columbia’s strict gun law, fi rst enacted in 1976 (and 
drafted, ironically, with the assistance of the NRA), which 
banned the new registration of handguns, banned hand-
gun carrying, and required that fi rearms in the home be 
kept unloaded and locked. Police offi cers and security 
guards were exempted. The law was challenged as a 
violation of the Second Amendment. The fact that the na-
tion’s capital is governed directly by the federal govern-
ment meant that the court’s past refusal to incorporate the 
Second Amendment (that is, apply it to the states through 
the Fourteenth Amendment) did not keep the case from 
proceeding, as the entire Bill of Rights has always applied 
to actions of the federal government. 

On appeal from the District of Columbia Circuit,17 the 
Supreme Court ruled 5-4 against the D.C. law, striking it 
down as inconsistent with the court majority’s individual-
ist reading of the Second Amendment. Writing for the ma-
jority, Justice Antonin Scalia concluded that the amend-
ment now protected a personal right of civilians to own 
handguns to protect themselves in their homes. This right 
is by no means unlimited, however. Scalia noted that: 

nothing in our opinion should be taken to 
cast doubt on longstanding prohibitions 
on the possession of fi rearms by felons or 
the mentally ill, or laws forbidding the 
carrying of fi rearms in sensitive places 
such as schools and government build-
ings, or laws imposing conditions and 
qualifi cations on the commercial sale of 
arms.18 

In addition to lending support for longstanding gun 
regulations, the court also suggested that certain types 
of especially powerful weapons might also be subject to 
regulation, and that laws regarding the safe storage of 
fi rearms would also be allowable. As for the court’s past 
reading of the Second Amendment as militia-based, the 
majority decision rejected the idea that the fi rst half of the 
Second Amendment referencing a “well regulated mili-
tia” explained the second half of the sentence (referenc-
ing the right to bear arms), arguing instead that the fi rst 
half of the sentence in effect merely offered an example 
of the right mentioned in the second half of the sentence. 
Indeed, most of the text of this lengthy opinion dealt with 
the history of the right to bear arms. The decision did not 
overturn the 1939 U.S. v. Miller19 case, which analyzed 
the Second Amendment as a militia-based right, but dealt 
with it instead by saying that Miller was only about “the 
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says, is “overwhelming.” Wills’s overall conclusion about 
the Second Amendment is clear: “[h]istory, philology, 
and logic furnish no solid basis for thinking the Second 
Amendment has anything to do with the private owner-
ship of guns.”40

As the conservative federal judge Richard A. Posner 
noted, “professional historians were on Stevens’ side” in 
Heller (Stevens defended the militia-based view). Scalia’s 
distortion of history, according to Posner, is an example 
of “law offi ce history,” meaning that it is the product of 
lawyers “tendentiously dabbling in history, rather than 
by disinterested historians.” Posner archly concludes that 
Scalia’s decision “is evidence of the ability of well-staffed 
courts to produce snow jobs.”41 Other commentators, no-
tably prominent conservatives, accused Scalia of unwar-
ranted judicial activism (a criticism usually reserved for 
liberals) and distortion of history, arguing that an accurate 
“originalist” reading of the Second Amendment leads to 
the militia-based understanding of the amendment, not 
the individualist view.42 

A. The “Individualist” View

As mentioned, the Heller court decision embraced the 
individualist view—that is, that the Second Amendment 
was meant to bestow on every American citizen a right to 
have guns for personal self-defense, aside from the militia 
principle. Yet this view suffers from several problems. 

The fi rst problem with the individualist view in Heller 
is that it often relies on quotations pulled out of context.43 
The historical issue of the bearing of arms as it pertained 
to the Constitution and the Bill of Rights always came back 
to military service and the balance of power between the 
states and the federal government, as seen in the two most 
important historical sources: the records of the Constitu-
tional Convention and those of the First Congress when 
the Bill of Rights was formulated. In Heller, Scalia dis-
misses the First Congress’s deliberations and debate over 
the Second Amendment by saying that it is of “dubious 
interpretive worth.”44 Second, the defi nition of the citizen 
militias at the center of this debate has always been men 
roughly between the ages of seventeen and forty-fi ve.45 
That is, it has always excluded a majority of the coun-
try’s adult citizens—men over forty-fi ve, the infi rm, and 
women. Therefore, it was not a right enjoyed by all citi-
zens, unlike such Bill of Rights protections as free speech, 
religious freedom, or right to counsel.

Scalia argued in Heller that the reference to “the 
people” in the Second Amendment has the same mean-
ing as it does in other parts of the Bill of Rights, as in “the 
right of the people [to] peaceably assemble” in the First 
Amendment, or the “right of the people to be secure in 
their persons, houses, papers and effects” in the Fourth 
Amendment. Because all citizens are considered to have 
such First and Fourth Amendment protections, why 
shouldn’t the Second Amendment be read as meaning 

clause (a much-discussed but controversial method that 
was discarded by the Court in the nineteenth century),29 
and it rejected the idea of “total incorporation,” a theory 
arguing that the entire Bill of Rights should be applied to 
the states as a whole. McDonald produced fi ve opinions: 
three in the majority and two in the minority. While the 
majority argued that this individual right to guns was a 
“fundamental” right “necessary to our system of ordered 
liberty”30 (the standard for incorporation), Justice John 
Paul Stevens, in his dissent, argued that guns “destabilize 
ordered liberty.”31 He and the dissenters continued to 
argue that Heller was wrongly decided, and that incorpo-
ration itself was not warranted in this case. As for the Chi-
cago law, the Court did not strike it down, but sent it back 
to the lower court for review in the light of its new ruling. 
In the fi rst two years following Heller, over 260 challenges 
to gun laws around the country have been brought; to 
date, virtually all have failed.32 

The Heller and McDonald rulings established, as a 
matter of law, an individual rights interpretation of the 
Second Amendment. But while judges can change the 
law, they cannot change history, and the historical record 
largely contradicts the bases for these two recent rulings. 

The militia-based understanding of the Second 
Amendment is that found in most standard historical 
texts on the Bill of Rights. From classic nineteenth-century 
analyses such as those of St. George Tucker, Joseph Story, 
and Thomas M. Cooley, to modern treatments, the verdict 
is the same.33 In his classic book on the Bill of Rights, Ir-
ving Brant writes: “[t]he Second Amendment, popularly 
misread, comes to life chiefl y on the parade fl oats of rifl e 
associations and in the propaganda of mail-order houses 
selling pistols to teenage gangsters.”34 Similar, if less sar-
castic, sentiments are found in other standard works.35 
Moreover, “[s]tandard legal reference works used by 
lawyers and judges paralleled this perspective.”36 The 
fact that standard historical treatments of the amendment 
have long accepted the militia-based view lends credence 
to the criticism that the Heller ruling played fast and loose 
with history. As one legal historian noted about Heller, 
Scalia’s opinion “is at best confused” and presents “an 
historical argument that is limited and wrongheaded.”37 
To cite but one example, Scalia supports his non-military 
reading of the Second Amendment by saying in his ma-
jority opinion that “there is no evidence whatsoever to 
support a military reading of ‘keep arms.’”38 He adds that 
“we fi nd no evidence that it [i.e. the phrase “keep and 
bear arms”] bore a military meaning.”39 The historical 
consensus, however, is the reverse. Contrary to Scalia’s 
categorical assertion, not only is there evidence that the 
Second Amendment phrase had a military meaning, but 
most colonial and military historians say as much. For 
example, as the Pulitzer Prize-winning historian Garry 
Wills has written, “‘Bear arms’ refers to military service…
‘arms’ means military service in general….” The histori-
cal evidence of the military usage of bearing arms, Wills 
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or predators, for example) with modern personal self-
defense against robberies, assaults, rapes, intrusions into 
people’s homes, or other life-threatening circumstances. 
Yet, the Second Amendment by design and interpretation 
has to do not with these very real modern-day threats but 
with the threats posed by armies and militias.

This does not mean that the law affords no legal 
protection to individuals who engage in personal self-
defense—far from it. American and British common law 
has recognized and legally sanctioned personal self-
defense for hundreds of years, prior to and independent 
of the Second Amendment. But it arises from the area of 
criminal law, not constitutional law,53 a fact that Scalia 
largely ignores. A standard, long-accepted defi nition of 
self-defense from common law reads:

A man may repel force by force in the 
defense of his person, habitation, or 
property, against one or many who mani-
festly intend and endeavor, by violence 
or surprise, to commit a known felony 
on either. In such a case he is not obliged 
to retreat, but may pursue his adversary 
until he fi nd himself out of danger; and 
if, in a confl ict between them, he hap-
pen to kill, such killing is justifi able. The 
right of self-defense in cases of this kind 
is founded on the law of nature; and is 
not, nor can be, superseded by any law of 
society.54

Even in the light of Heller and McDonald, the Second 
Amendment is as superfl uous to legal protection for per-
sonal defense or defense of the home today as it was more 
than two centuries ago. Indeed, as defi ned in the common 
law tradition, the self-defense principle supersedes even 
constitutional guidelines.

C. A “Right of Revolution”? 

At least twice, Scalia’s opinion in Heller links the right 
to bear arms with citizen resistance to tyranny.55 Given the 
decision’s individualist view of the Second Amendment, 
it infers that citizens, armed and acting independent of 
the government (not as part of a government-organized 
and regulated militia), somehow may use force against 
tyranny—government tyranny. This assertion harkens 
to a so-called “right of revolution,” which, though not 
expressly endorsed by Heller, has been an important 
component of how many supporters of the individualist 
view have interpreted the Second Amendment. That is, 
proponents of a right of revolution (also called “insur-
rectionism”) have argued that the amendment is meant to 
provide a right of citizens to threaten or use force against 
their own government to somehow keep the country’s 
rulers responsive to the citizens.56 Although these theories 
pose interesting intellectual questions about the relation-
ship between citizens and the state, they do not translate 
into meaningful policies for modern America. 

that all citizens have a right to bear arms? In support of 
this claim, Scalia referenced a 1990 Supreme Court case, 
U.S. v. Verdugo-Urquidez,46 for support.47 This claim is false 
on four grounds. First, militia service, from colonial times 
on, always pertained only to those capable and eligible to 
serve in a militia—that is, healthy young-to-middle-age 
men (excluding the infi rm, old men, and nearly all wom-
en). Second, the courts (especially in the Presser case) and 
federal law up until Heller clearly defi ned and interpreted 
the Second Amendment as having this specifi c meaning. 
Third, no evidence suggests that the authors of the Bill of 
Rights attempted, or succeeded, in imposing a single, uni-
form defi nition of “the people” in the document; the Bill 
of Rights was the product of many hands and many ideas, 
a fact refl ected in the variety of ideas, interests, and con-
cerns addressed in the fi rst ten amendments. Fourth, and 
most important, the Verdugo-Urquidez case has nothing to 
do with interpreting the Second Amendment. In fact, the 
case deals with the Fourth Amendment issue of whether 
an illegal alien from Mexico was entitled to constitutional 
protection regarding searches (the court ruled that non–
U.S. citizens were not “people” as the term is used in 
the Fourth Amendment). In the majority decision, Chief 
Justice William H. Rehnquist discussed what was meant 
by the phrase “the people,” given that the phrase appears 
not only in several parts of the Bill of Rights, but also in 
the Constitution’s preamble, in order to determine its ap-
plicability to a noncitizen. Rehnquist speculated that the 
phrase “seems to have been a term of art” that probably 
pertains to people who have developed a connection with 
the national community.48 Rehnquist’s speculations about 
whether the meaning of “the people” could be extended 
to a noncitizen, and his two passing mentions of the Sec-
ond Amendment in that discussion, shed no light, much 
less legal meaning, on this amendment. 

Third, Scalia’s central claim that the individualist 
view refl ects an originalist reading of the Second Amend-
ment is contradicted by the fact that the individualist 
view is of modern origin. It fi rst appeared in print in a 
law review article published by a law student in 1960.49 
Prior to 1960, the militia or collective view of the Second 
Amendment was the basis for understanding and analyz-
ing the Second Amendment in thirteen law journal articles 
published from 1874 to 1959.50

B. Self-Defense

The overriding goal and purpose of Heller is to es-
tablish a Second Amendment-based personal right of 
civilians to own guns for self-protection. As Scalia wrote, 
“individual self-defense.…was the central component” of 
the Second Amendment.51 As others have noted, Scalia 
reached this conclusion by “dismembering”52 the Second 
Amendment—that is, by essentially ignoring or removing 
the fi rst half of the amendment referring to a well regulat-
ed militia. Scalia does this in part by intermixing the de-
fense needs of early Americans (against Native Americans 
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militias to enforce both state and federal laws in instances 
where the law is ignored or in cases of open insurrection. 
This act was passed by the Second Congress shortly after 
the passage of the Bill of Rights.59 In current law, these 
powers are further elaborated in the U.S. Code sections on 
insurrection (10 U.S. Code 331–334). Still, the link between 
guns and freedom has become an ever-more entrenched 
component of the individualist view of the Second 
Amendment. For example, the 2010 Republican nominee 
for the U.S. Senate from Nevada, Sharron Angle, said dur-
ing the campaign, “our Founding Fathers, they put that 
Second Amendment in there for a good reason and that 
was for the people to protect themselves against a tyran-
nical government…if this Congress keeps going the way it 
is, people are really looking toward those Second Amend-
ment remedies….”60 Angle lost her Senate race, but her 
assertion that the Second Amendment gives people the 
right to use violence against Congress if they disagree 
with its decisions embodies a fanciful and dangerous idea 
that bears no sane relationship to the intention or purpos-
es of the Second Amendment. Gun rights groups like the 
NRA have been leading exponents of this “insurrection-
ist” view of the Second Amendment.61

Along these lines, others have argued that tradition-
ally oppressed groups, such as women and African Amer-
icans, should aggressively claim for themselves a right to 
bear arms.62 Blacks in particular have been subject to race-
based violence for hundreds of years and were unques-
tionably denied arms as a manifestation of racial oppres-
sion. Yet the key handicap for blacks and other oppressed 
groups has not been the denial of Second Amendment 
rights but the denial of all basic Bill of Rights freedoms, 
not to mention denial of the basic common law principle 
of self-defense. Further, an article by the legal scholar Carl 
Bogus presents substantial evidence that southern state 
leaders supported inclusion of the Second Amendment to 
ensure that they could use their state militias to suppress 
slave revolts.63

III. Conclusion
By the end of the Bill Clinton presidency in the 1990s, 

it seemed as though the forces supporting stronger gun 
laws had all but won the upper hand—or at least had 
logged signifi cant victories on the battlefi eld of gun poli-
tics. While its most signifi cant achievements, including 
enactment of the Brady law in 1993 (requiring background 
checks for handgun purchases) and the assault weapons 
ban in 1994, came early in his administration, the public 
continued to support stronger gun laws by wide margins. 
In addition, continued gun massacres, capped by the hor-
rifi c Columbine High School shooting in 1999 and the pro-
gun control Million Mom March on Washington, D.C. in 
2000, seemed to intensify public outrage at easily accessed 
and poorly regulated gun ownership patterns. Yet by the 
end of the second Bush presidency, that tide had reversed 
course. In the super-charged environment of gun politics, 

Most citizens recognize the importance of using 
democratic institutions and values to voice their opinions 
by participating in elections, juries, expressions of public 
opinion, and participation in interest groups rather than 
by pointing guns (whether by threat or deed) at congres-
sional leaders or the White House. Few Americans ap-
prove of those few groups in America that actively pursue 
something resembling a right of revolution—the Ku Klux 
Klan, the skinheads, the Branch Davidians, Los Angeles 
rioters, those responsible for bombing the federal offi ce 
building in Oklahoma City in April 1995, or elements of 
the modern so-called “Patriot movement.” As the legal 
scholar Roscoe Pound noted, a “legal right of the citizen 
to wage war on the government is something that cannot 
be admitted…. In the urban industrial society of today 
a general right to bear effi cient arms so as to be enabled 
to resist oppression by the government would mean that 
gangs could exercise an extra-legal rule which would de-
feat the whole Bill of Rights.”57

In any event, any so-called right of revolution is car-
ried out against the government, which means against 
that government’s constitution as well—including the 
Bill of Rights and the Second Amendment. In short, one 
cannot carry out a right of revolution against the govern-
ment and at the same time claim protections within it. 
This fact was well understood by the country’s founders, 
for in 1794 the government, through its militias, moved 
to suppress the Whiskey Rebellion, an uprising that was 
denounced by Federalists and Anti-Federalists alike. As 
the historian Saul Cornell noted, in the 1790s there was 
“widespread agreement that the example of the American 
Revolution did not support the rebels’ actions” because 
Americans at the start of the Revolution “did not enjoy 
the benefi ts of representative government,” whereas those 
who fomented the Whiskey Rebellion “were represented 
under the Constitution.”58 The Constitution itself makes 
this point forcefully, as Congress is given the powers     
“[t]o provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel Inva-
sions (emphasis added)” in Article I, Section 8; to suspend 
habeas corpus “in Cases of Rebellion or Invasion” in Sec-
tion 9; and to protect individual states “against domestic 
Violence” if requested to do so by a state legislature or 
governor in Article IV, Section 4. Further, the Constitution 
defi nes treason in Article III, Section 3, this way: “Treason 
against the United States, shall consist only in levying War 
against them” (the United States was originally referred to 
in the plural). In other words, the Constitution specifi cally 
and explicitly gives the national government the power 
to suppress by force anything even vaguely resembling 
revolution. Such revolt or revolution is by constitutional 
defi nition an act of treason against the United States. The 
militias are thus to be used to suppress, not cause, revolu-
tion or insurrection. These powers were further detailed 
and expanded in the Calling Forth Act of 1792 (1 U.S. Stat. 
264), which gives the president broad powers to use state 
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the nation’s conservative turn had included sweeping 
political victories for those seeking to not only halt, but 
reverse, decades of gun laws. That effort was capped by 
the Supreme Court’s embrace of a newly created constitu-
tional right to own guns for personal self-protection. 

“As the gun issue demonstrates, the 
courts are no less immune to the 
temptations of counter-factual analysis 
when heated in the super-charged 
environment of interest politics than are 
the political branches of government.”

At the least, these changes refl ect two important po-
litical lessons. The fi rst is that the maelstrom of interest 
group politics does not necessarily produce democratic 
outcomes. Policy victors in the interest arena prevail by 
greater political force, not the broad winds of popular 
preference. Second, policies that are the product of these 
forces may bear no resemblance to any rational weighing 
of policy alternatives. As the gun issue demonstrates, the 
courts are no less immune to the temptations of counter-
factual analysis when heated in the super-charged envi-
ronment of interest politics than are the political branches 
of government.
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merce in Arms 
Act (“PLCAA”). 
The gun indus-
try’s lobby group, 
the National 
Shooting Sports 
Foundation, defi -
antly proclaimed 
that this new law 
would “provide 
the full protection 
sought by the 
fi rearms industry 
and nullify pend-

ing lawsuits” as well as blocking new suits. However, like 
news of Mark Twain’s passing, reports trumpeting the 
end of gun litigation were premature.

While the PLCAA has proven to be a misguided, un-
necessary, and unconstitutional piece of special interest 
legislation, many victims of gun violence are still able to 
seek civil justice in the courts against corrupt gun dealers. 
But the law creates diffi culties that lawyers bringing such 
actions must be aware of, and be prepared to counteract. 
Further, some courts misconstrue the PLCAA and im-
properly dismiss actions that should be viable, so appeals 
may be needed to try to correct these injustices.

This article explains how attorneys for gun violence 
victims and survivors can navigate through the PLCAA, 
and successfully litigate cases to hold gun dealers and 
manufacturers accountable for reckless conduct that arm 
dangerous criminals with deadly weapons. The article 
fi rst summarizes the basic negligent sales and distribu-
tion theories of liability that can be brought against gun 
companies. Then, the PLCAA is summarized, as well as 
key cases that have construed the Act. Finally, the article 
discusses how lawsuits can be pled and litigated to avoid 
dismissal under the PLCAA.

Overview of Liability Theories Against Gun 
Manufacturers and Dealers

Before the PLCAA was enacted in 2005, courts 
throughout the country embraced liability for gun manu-
facturers and dealers whose negligent sales or design 
caused shootings. Many courts, including the Supreme 
Courts of Indiana and Ohio, upheld claims by several 
of the over 34 cities and counties that had brought suit 

In the past 
decade, about 
one million 
people have 
been shot in 
America, about 
300,000 fatally. 
Many of these 
deaths and inju-
ries are the result 
of gun industry 
misconduct—
and the gun 
lobby’s legisla-

tive clout enables it to get away with causing such havoc. 
Gun sales and distribution are grossly under-regulated. 
In virtually all states, dealers are allowed to sell limit-
less numbers of guns to the same customer, even though 
high-volume sales are commonly used by traffi ckers and 
criminals, but not by law-abiding gun owners. Dealers 
can sell military-style assault weapons and high-capacity 
ammunition magazines that belong on the battlefi eld, and 
are otherwise useful only to mass killers. Gun dealers can 
get away with claiming guns are “lost” when they are in 
fact illegally sold, as there is no federal law requiring that 
dealers conduct inventory checks or utilize basic security 
measures that would prevent thefts and expose such false 
alibis. Legal loopholes and restrictions on law enforce-
ment enable gun dealers, distributors and manufacturers 
to profi t off of the criminal gun market, often without 
detection or fear of punishment. And since guns are—in-
explicably—the only consumer product exempt from fed-
eral consumer safety oversight, they can be sold without 
inexpensive, feasible life-saving features. 

Like victims of other industries whose political infl u-
ence has enabled them to cause injuries and deaths, many 
gun violence victims and survivors have turned to the 
more level playing fi eld of the courts to seek civil justice, 
and provide an incentive for gun companies to behave 
more responsibly. However, there too they have faced the 
gun lobby’s infl uence. Following years of court rulings 
allowing lawsuits against the gun industry to proceed to 
trial—and over $4.3 million in settlements in 2004 alone 
against negligent gun dealers and manufacturers—in 2005 
the gun lobby successfully pushed through Congress un-
precedented special interest legislation to shield gun com-
panies from some liability: the Protection of Lawful Com-

Not Quite Bulletproof—Gun Litigation Continues Against 
Corrupt Gun Sellers Despite an Unprecedented Federal 
Shield Law
By Daniel R. Vice, Jonathan E. Lowy, and Robyn Long

Daniel R. Vice Jonathan E. Lowy Robyn Long
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Federal ATF audits and Bull’s Eye’s gun records dem-
onstrating its reckless practices were accessible to gun 
manufacturer Bushmaster, providing it with notice that a 
dealer it picked to sell its assault weapons was one of the 
most irresponsible in the country.11 Bushmaster nonethe-
less supplied Bull’s Eye without requiring even a mini-
mum code of conduct to ensure that its products were 
being sold responsibly.

Armed with these facts, the sniper victims alleged 
that, regardless of whether the snipers were illegally sold 
the gun, or were able to steal it because of the gun store’s 
shoddy security and inventory controls, they obtained it 
as a result of Bull’s Eye’s negligent business practices, and 
those practices circumvented the federal fi rearms laws. As 
to Bushmaster, the suit alleged that it negligently entrust-
ed and distributed fi rearms to one of the worst dealers in 
the country, and knew or should have known that entrust-
ing guns to Bull’s Eye would foreseeably lead to injuries 
and death.12

The sniper victims’ public nuisance claim was based 
on Bull’s Eye’s and Bushmaster’s business practices that 
led to guns frequently “disappearing” from Bull’s Eye 
and ending up in the hands of criminals, including the 
Bushmaster fi rearm that injured the plaintiffs. This claim 
required different proof from the negligence claim, was 
prospective rather than limited to a specifi c past injury, 
and allowed for a grant of injunctive relief in addition to 
damages. 

To prove a public nuisance, a plaintiff must show that 
the defendant created a condition that is an “unreason-
able interference with a right common to the general pub-
lic,” and that the plaintiff suffered specifi c harm because 
of the nuisance.13 This may be shown with proof that a 
defendant’s conduct “generates injury or inconvenience 
to others that is both suffi ciently grave and suffi ciently 
foreseeable that it renders it unreasonable to proceed at 
least without compensation to those that are harmed.”14 
Because a focus of public nuisance claims is on harm to 
the public, evidence of other similar acts may be admitted 
to prove the extent of the nuisance. Thus, it was relevant 
that Bull’s Eye “lost” scores of other weapons, had dozens 
of guns traced to crime, and sold hundreds of guns in sus-
pect “multiple sale” transactions.

In June 2003, the trial court denied motions to dismiss 
fi led by Bull’s Eye and Bushmaster, and held that the 
sniper victims, if they proved their case, could recover 
damages against the dealer and manufacturer. The court 
held that based on the facts alleged, “Bushmaster Fire-
arms, Inc., knew or should have known that Bull’s Eye 
Shooter Supply was operating its store in a reckless or 
incompetent manner, creating an unreasonable risk of 
harm.”15 As to Bull’s Eye, the court ruled that gun deal-
ers “owe a common law duty to third parties injured by 
weapons made available to an unfi t person by a fi rearms 
dealer.”16 Additionally, the court held:

against the gun industry for negligently supplying crimi-
nals, and New York City’s lawsuit was poised to begin 
trial. Cases on behalf of individuals resulted in landmark 
settlements, such as a $2.5 million settlement in a lawsuit 
brought by the Brady Center to Prevent Gun Violence 
(“the Brady Center”) on behalf of victims of the Washing-
ton, D.C.-area snipers.1 

Lawsuits against gun manufacturers and dealers gen-
erally focused on two theories of liability—irresponsible 
(although frequently not illegal) distribution of fi rearms 
that arm criminals, and unsafe design of fi rearms. This ar-
ticle focuses on gun manufacturer and dealer liability re-
lating to gun distribution.2 Firearm distribution cases are 
generally based on two causes of action—negligence and 
public nuisance. About two-dozen courts in recent years 
have allowed these types of cases to go forward against 
gun manufacturers and dealers.3 In each case, Brady Cen-
ter attorneys served as pro bono co-counsel with local trial 
lawyers assisting the plaintiffs’ attorneys in litigating their 
cases against gun industry defendants.4 In many other 
cases as well, courts have held that gun dealers may be li-
able for shootings resulting from their negligent or illegal 
sales.5

The successful lawsuit fi led on behalf of Washington, 
D.C. sniper victims illustrates a typical gun distribution 
case, albeit one before the PLCAA was enacted. Follow-
ing the fall 2002 sniper attacks that killed 10, wounded 3, 
and terrorized the Washington D.C. area, victims of the 
shootings fi led a lawsuit against the gun’s manufacturer 
and dealer, alleging negligent gun distribution and cre-
ation of a public nuisance.6 The federal Bureau of Alcohol, 
Tobacco, Firearms and Explosives (“ATF”) had traced the 
snipers’ Bushmaster XM-15 semi-automatic assault rifl e 
to the dealer Bull’s Eye Shooter Supply in Tacoma, Wash-
ington. Although it was never defi nitely established how 
the snipers obtained their gun, it was clear that they got it 
from the gun shop even though federal law barred them 
from possessing a gun.7

When law enforcement contacted Bull’s Eye to fi nd 
out how the assault rifl e got into the snipers’ hands, the 
store claimed not to know that the gun was missing—
even though it was prominently displayed and three feet 
long. Lee Malvo, the 17-year-old sniper, later told police 
that he simply walked into the store and walked out with 
the gun. However, ATF audits showed that Bull’s Eye had 
repeatedly failed to secure or track its inventory, with 230 
fi rearms “missing” from its shop in three years without 
any record of sale.8 “Missing” guns often indicate that a 
gun dealer is actually selling guns illegally, off the books, 
and then claiming that the guns were stolen when they 
are recovered by law enforcement and traced back to it. 
Bull’s Eye ranked in the top 1% nationwide in numbers of 
crime guns traced to the shop,9 with more than fi fty gun 
traces linked to crimes including murders, kidnappings, 
and assaults.10
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dangerous persons are likely to result in injury to others, 
New York law imposes on those who deal in or possess 
fi rearms a duty to use care to prevent guns from falling 
into the wrong hands.24

While in some cases a duty is only imposed if the 
defendant has a “special relationship” with the plain-
tiff, New York courts have distinguished between cases 
involving misfeasance (affi rmative conduct) and non-
feasance (passive conduct),25 holding that where the 
defendant engages in misfeasance—affi rmative conduct 
that increases risks to others and causes harm—liability 
is imposed without a “special relationship.”26 Other ju-
risdictions also require a “special relationship” only for 
nonfeasance.27 By choosing to sell lethal weapons in a 
manner likely to arm criminals, gun companies are guilty 
of misfeasance, and no “special relationship” should be 
required.

While these principles of New York law support im-
posing liability on gun companies whose negligent con-
duct causes foreseeable harm, liability has been rejected in 
some cases, albeit on weaker (and distinguishable) facts 
than the causes of action recommended in this article. In 
Hamilton v. Beretta USA Corp.,28 the Court of Appeals of 
New York, answering questions certifi ed from the Second 
Circuit, held that negligence and negligent entrustment 
claims brought by several victims of gun violence against 
several gun manufacturers should be dismissed.29 The 
guns used to shoot the plaintiffs, for the most part, were 
not recovered by law enforcement,30 so it was not known 
who made the guns, how they were sold, or who sold 
them. Plaintiffs were therefore left to sue the gun industry 
as a whole, claiming that gun manufacturers should be 
liable on a market share liability theory to victims of gun 
violence since they supplied the criminal gun market by 
negligently distributing guns.31 On these facts, the Court 
of Appeals rejected liability, noting:

Plaintiffs, however, presented no evi-
dence, either through the testimony of 
experts or the submission of authoritative 
reports, showing any statistically signifi -
cant relationship between particular classes 
of dealers and crime guns. To impose a 
general duty of care upon the makers of 
fi rearms under these circumstances be-
cause of their purported ability to control 
marketing and distribution of their prod-
ucts would confl ict with the principle that 
any judicial recognition of a duty of care 
must be based upon an assessment of 
its effi cacy in promoting a social benefi t 
as against its costs and burdens [citation 
omitted]. Here, imposing such a general 
duty of care would create not only an in-
determinate class of plaintiffs but also an 
indeterminate class of defendants whose 

The facts in the present case indicate that 
a high degree of risk of harm to plaintiffs 
was created by Bull’s Eye Shooter Sup-
ply’s allegedly reckless or incompetent 
conduct in distributing fi rearms…. Fur-
thermore, intervening criminal acts, such 
as the sniper shootings in the case at bar, 
may be found to be foreseeable, and if 
so found, actionable negligence may be 
predicated thereon.17

Bushmaster fi led an interlocutory appeal to the 
Washington State Court of Appeals, which was likewise 
denied.18 Shortly thereafter, Bull’s Eye and Bushmaster 
agreed to settle the case for a total of $2.5 million, and 
Bushmaster agreed to reforms of its distribution prac-
tices. While the facts of the sniper case (like any case) are 
unique, the theories of liability can be replicated in other 
cases. 

In another Brady Center case, two New Jersey police 
offi cers successfully claimed that a West Virginia gun 
dealer should be liable in negligence and negligent en-
trustment for selling 12 handguns in a cash sale to a straw 
purchaser, after one of the guns was used to shoot them. 
The offi cers defeated motions to dismiss, and then recov-
ered $1 million from the dealer.19

In another Brady Center case, post-PLCAA, the Court 
of Appeals of Kansas held that a gun dealer could be li-
able in negligent entrustment for selling a single gun to 
straw purchaser where that gun was later used to kill an 
8-year old boy.20

New York Gun Cases
Plaintiffs litigating liability cases against gun deal-

ers and manufacturers in New York should be cognizant 
of certain relevant state case law, including some cases 
rejecting certain claims against gun companies that are 
likely to be cited by defendant gun companies, but should 
be distinguishable from the causes of actions discussed in 
this article.

New York common law has long imposed a duty 
on those who handle or deal in particularly dangerous 
products that create a foreseeable risk of injury to oth-
ers to use reasonable care to minimize the risk that those 
injuries will occur.21 Even before privity of contract was 
abolished as to other products, New York law imposed 
broader liability on purveyors of “poisons, explosives, 
deadly weapons—things whose normal function it is to 
injure or destroy,” extending a duty to those who may be 
foreseeably injured as a result.22 As early as 1901, New 
York courts held that “the vendor [of fi rearms] owes to 
the public a duty not to expose human life to danger by 
negligently and carelessly putting upon the market an 
article as harmless which is in fact dangerous.”23 Because 
of the “common experience” that guns in the hands of 
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criminal gun market under a public nuisance theory.42 In a 
lengthy opinion that provides a wealth of factual fi ndings 
and legal discussion helpful to would-be litigants in gun 
cases, the court found that the sales and distribution prac-
tices of gun companies had contributed to criminal gun 
violence, and had caused a public nuisance cognizable 
under New York law. Among other fi ndings, the court 
noted:

The fl ow of guns into criminal hands in 
New York would substantially decrease 
if manufacturers and distributors insisted 
that retail dealers who sell their guns be 
responsible—e.g., that they not sell at 
gun shows, but sell from the equivalent 
of a store front with a supply of stocked 
guns; that they not sell under a variety of 
names; that they protect against theft; that 
they train and supervise employees to 
prevent straw sales (which are often no-
toriously obvious to the seller); and that 
they take other appropriate and available 
protective action.43

The court’s ultimate decision denying relief actually 
supports imposing liability in cases brought by individual 
victims:

The fact that the NAACP and the rest of 
the community can and would be better 
protected against handgun violence by 
relatively cheap and simple responsible 
policies of manufacturers and distributors 
of handguns is not decisive. Ironically, 
the demonstration that all New Yorkers 
would gain from this method of reducing 
a dangerous public nuisance prevents the 
NAACP from obtaining relief under New 
York law on the ground that it suffers a 
special kind of harm from irresponsible 
handgun marketing.

New York cases subsequent to Hamilton, People, and 
NAACP make clear that gun litigation remains viable. In 
Johnson v. Bryco Arms,44 the court denied a motion to dis-
miss a public nuisance claim brought by a victim of gun 
violence against the gun dealer, distributor and manufac-
turer who sold the gun.45 The court held that the physical 
injury suffered by a victim of gun violence is suffi cient 
to constitute the “special” harm required to bring a pub-
lic nuisance claim.46 The court recognized that “private 
plaintiffs claiming a public nuisance have been permitted 
to seek damages when it has been possible to identify the 
source or sources of the particular fi rearm that caused 
special harm to the plaintiff.”47 The post-PLCAA City of 
New York v. A-1 Jewelry & Pawn, Inc.,48 also upheld nui-
sance claims, holding: “[u]nder New York law, a claim for 
public nuisance may lie against members of the gun retail-
ing industry whose marketing and sales practice lead to 

liability might have little relationship to 
the benefi ts of controlling illegal guns [ci-
tation omitted].32

While the Hamilton Court rejected a generalized duty 
of care, which could impose liability on gun companies 
without evidence that they engaged in wrongful conduct 
that caused a specifi c plaintiff’s harm, the decision did not 
shut the door to claims against gun companies in New 
York. Rather, the Court of Appeals merely declined to im-
pose “[s]uch broad liability, potentially encompassing all 
gunshot crime victims…without a more tangible showing 
that defendants were a direct link in the causal chain that 
resulted in plaintiffs’ injuries, and that defendants were 
realistically in a position to prevent the wrongs.”33 While 
the Court refused “[t]o impose a general duty of care 
upon the makers of fi rearms under these circumstances,”34 
it approved of imposing liability on gun manufacturers in 
cases with more specifi c evidence:

The negligent entrustment doctrine might 
well support the extension of a duty to 
manufacturers to avoid selling to certain 
distributors in circumstances where the 
manufacturer knows or has reason to 
know those distributors are engaging in 
substantial sales of guns into the gun traf-
fi cking market on a consistent basis.35

The case of People of the State of New York v. Sturm, Ru-
ger & Co., Inc.36 also refused to impose liability on the gun 
industry, but that case is also wholly different from the 
causes of action discussed here. People was brought by the 
State of New York, not individual victims of gun violence, 
and like Hamilton it did not seek recovery for specifi c inju-
ries caused by specifi c acts of negligent or illegal conduct. 
Rather, the State of New York sought injunctive relief 
against the gun industry at large by which courts (if the 
State prevailed) would monitor, supervise, and/or restrict 
its operations.37 The First Department upheld dismissal of 
the case, stating: “[n]otably, nowhere in its complaint does 
plaintiff particularize any practical methods by which 
defendants should or could effectuate an abatement of the 
alleged nuisance, or, even more important, any specifi c, 
realistic, and practical way judges could monitor and en-
force any such court-ordered abatement.”38 However, as 
the dissent pointed out, “the Court of Appeals [in Hamil-
ton] did not lock the door against damages actions against 
gun manufacturers and distributors.”39 

NAACP v. Accusport, Inc.,40 like People, involved a 
generalized public nuisance claim seeking injunctive re-
lief against the gun industry at large, this time brought 
by public interest groups led by the NAACP. After a trial 
before an advisory jury, the court ultimately denied plain-
tiffs relief, but only because the court found that they did 
not suffer special harm distinct from the general public.41 
More signifi cant to the ambit of this article, the court held 
that gun companies could be liable for contributing to the 
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gence per se, which also takes the case out of the PLCAA’s 
prohibitions. 

Although the PLCAA limits negligent entrustment 
and negligence per se actions to “sellers,” negligence ac-
tions may still be brought against gun manufacturers 
and distributors. For one, a manufacturer or distributor 
may also have a fi rearms dealer’s license, in which case 
it would constitute a “seller” under the PLCAA. As the 
court recognized in the sniper victims’ case, a manufactur-
er or distributor may be liable for negligently entrusting 
guns to an irresponsible gun dealer for resale, so negligent 
distribution actions should be allowed under negligent 
entrustment.

Plaintiffs also may contend that “pure” negligence 
actions remain viable under the PLCAA, against dealers 
as well as distributors and manufacturers, regardless of 
whether the PLCAA’s negligent entrustment “exception” 
is applicable to a given case. This argument is admittedly 
more diffi cult than those noted above, as defendants 
will likely argue that by including “exceptions” specify-
ing permissible subsets of negligence actions, Congress 
impliedly barred other negligence claims. However, Con-
gress could have expressly barred negligence cases in the 
PLCAA, and chose not to. Further, there are compelling 
arguments that the PLCAA should not be held to implied-
ly bar longstanding negligence theories. 

For one, the PLCAA’s stated Findings and Purposes 
indicate that the PLCAA only bars liability where the 
criminal misuse of the gun was the “sole cause” of the 
harm, but does not shield gun companies whose wrongful 
conduct was an additional cause of harm. The Act’s fi rst 
“Purpose” states its intent “[t]o prohibit causes of action 
[against the gun companies covered by the Act] for the 
harm solely caused by the criminal or unlawful misuse of 
fi rearm products…by others….”54 The Findings reiterate 
that the PLCAA prevents “[t]he possibility of imposing li-
ability on an entire industry for harm that is solely caused 
by others.”55 Another Finding indicates opposition to cas-
es “based on theories without foundation in hundreds of 
years of the common law and jurisprudence of the United 
States and [that] do not represent a bona fi de expansion of 
the common law.”56 In the context of the Act’s Purposes 
and Findings, the PLCAA’s general bar of cases involving 
harm “resulting from” criminal misuse should be read to 
bar only cases where harm was “solely caused” by crimi-
nals. 

The legislative history removes any doubt that Con-
gress did not intend to broadly prohibit actions based on 
long-established common law, but intended to preserve 
true negligence actions against gun companies. As the 
Act’s chief Senate sponsor, fl oor leader, and legislative 
champion Senator Larry Craig (R-ID) explained, the Act 
“stops only one extremely narrow category of lawsuits.”57 
“The only lawsuits this legislation seeks to prevent are 
novel causes of action that have no history or grounding 

the diversion of large numbers of fi rearms into the illegal 
secondary gun market.”49

The Protection of Lawful Commerce in Arms Act
Victories in the courts against negligent gun compa-

nies struck fear into the fi rearms industry that they might 
have to internalize some of the damage caused by their 
business practices, and not simply profi t off the criminal 
gun market. As a result, the gun industry pushed for 
years to pass legislation to limit liability of gun compa-
nies, and following Republican victories in the 2004 elec-
tions, the gun lobby was fi nally able to pass a law it had 
long fought for: the Protection of Lawful Commerce in 
Arms Act.50 

The PLCAA bars the fi ling of certain new cases 
against gun dealers or manufacturers and requires the im-
mediate dismissal of certain other pending cases, while 
stating that some causes of action are not restricted. The 
PLCAA purports to bar cases against gun manufactur-
ers and sellers for harm “resulting from the criminal or 
unlawful misuse of a [fi rearm],”51 but not for cases includ-
ing:

1) An action against a gun dealer for negligent en-
trustment or negligence per se,52 and

2) An action against a gun manufacturer or dealer 
who “knowingly violated a State or Federal statute 
applicable to the sale or marketing of the product, 
and the violation was a proximate cause of the 
harm for which relief is sought….”53

Essentially, these provisions make clear that the 
PLCAA does not bar lawsuits: 1) if a gun dealer negligent-
ly entrusts a gun to a dangerous person who causes harm 
with the gun, 2) if a gun dealer is liable for negligence per 
se and causes harm, or 3) if a gun dealer or manufacturer 
knowingly violates a state or federal law and the viola-
tion is a proximate cause of harm to the victim. Properly 
understood, however, the PLCAA allows far more actions 
where gun company negligence causes criminal shoot-
ings, as will be explained below.

Bringing a Case That Will Not Be Blocked by the 
PLCAA

In order to avoid having a case dismissed by the 
PLCAA, counsel must take care to highlight the facts and 
claims necessary to survive motions to dismiss based on 
the PLCAA. 

Where supported by the facts and reasonable infer-
ences, plaintiffs should allege that the gun dealer, dis-
tributor, or manufacturer defendant knowingly violated a 
law applicable to the sale or marketing of fi rearms, which 
makes the PLCAA inapplicable. Where applicable and 
supported, Plaintiffs should also allege that gun dealer 
defendants are liable in negligent entrustment or negli-
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is not supported by the common law. That is the only 
reading of the Act that “would effectuate the legislative 
intention”—and if there is any doubt as to the meaning 
of legislation, courts should look to legislative history to 
resolve ambiguity.71

Courts should conclude that negligence claims 
against gun sellers who engaged in wrongful conduct can 
proceed. In the alternative, Congress’s clear intent not to 
shield bad actors should lead to a broad reading of the 
PLCAA’s “exceptions,” to allow more negligent entrust-
ment, negligence per se, and knowing violation of laws 
cases.

Post-PLCAA Gun Liability Cases
While this article does not purport to review all post-

PLCAA fi rearms cases, a few examples highlight the dif-
fering interpretations courts have reached regarding the 
PLCAA. 

In several cases, courts have held that the PLCAA’s 
“exceptions” apply and thus have denied motions to 
dismiss cases pursuant to the PLCAA. The PLCAA’s ret-
roactive dismissal of pending cases has also raised consti-
tutional questions, leading one trial court to rule that the 
law is unconstitutional.72

One case examining the impact of the PLCAA on 
pending litigation was fi led by the City of Gary, Indiana 
against handgun manufacturers and sellers for public 
nuisance and negligent distribution. Before enactment of 
the PLCAA, the Indiana Supreme Court had unanimously 
held:

the City alleges that all defendants inten-
tionally and willingly supply the demand 
for illegal purchase of handguns…. Taken 
as true, these allegations are suffi cient to 
allege an unreasonable chain of distribu-
tion of handguns suffi cient to give rise to 
a public nuisance generated by all defen-
dants.73

On a subsequent motion to dismiss fi led by the gun 
industry defendants based on the PLCAA, an Indiana trial 
court ruled that the PLCAA is unconstitutional in part be-
cause it purports to “direct[] the outcome of this pending 
case.”74 On appeal, the Indiana Court of Appeals held that 
the case could proceed because the PLCAA did not apply, 
so it did not reach the constitutional question.75 The Court 
of Appeals held that because creating a public nuisance 
in Indiana violates a state statute that is “applicable to the 
sale or marketing of fi rearms,” the PLCAA’s exception for 
conduct that knowingly violates a statute applied and the 
case was not barred. 

Likewise, in two cases fi led in Philadelphia on behalf 
of individual victims of gun violence, a trial court rejected 
motions by gun manufacturer and dealer defendants to 

in legal principle.”58 Senator Craig was clear that victims 
of negligent gun sellers would not lose their right to civil 
redress, stating, “[t]his bill will not prevent a single victim 
from obtaining relief for wrongs done to them by anyone 
in the gun industry.”59 Senator Craig elaborated: 

As we have stressed repeatedly, this leg-
islation will not bar the courthouse doors 
to victims who have been harmed by the 
negligence or misdeeds of anyone in the 
gun industry…If manufacturers or dealers 
break the law or commit negligence, they are 
still liable.60

Other Senate sponsors agreed:

• “This bill…will not shield the industry from its own 
wrongdoing or from its negligence.”61

• “This legislation does carefully preserve the right 
of individuals to have their day in court with civil 
liability actions for injury or danger caused by 
negligence on [sic] the fi rearms dealer or manufac-
turer.”62 

• The PLCAA “doesn’t relieve you of duties that the 
law imposes upon you…to carefully sell,” but Con-
gress was “not going to extend it to a concept where 
you are responsible, after you have done everything 
right, for what somebody else may do who bought 
your product….”63

Fundamental principles of statutory construction 
require reading the PLCAA to permit claims based on 
wrongful conduct such as this. “In construing a statute 
we are obliged to give effect, if possible, to every word 
Congress used.”64 This rule has special applicability, for 
“solely” was a particularly signifi cant word for Congress, 
as it was one of the last changes made to the legislation to 
ensure its passage.65 The clearly stated intent of Congress 
should not be ignored, for “nothing is better settled, than 
that statutes should receive a sensible construction, such 
as will effectuate the legislative intention, and, if pos-
sible, so as to avoid an unjust or an absurd conclusion.”66       
“[I]nterpretations of a statute which would produce ab-
surd results are to be avoided if alternative interpretations 
consistent with the legislative purpose are available.”67 
Further, a law should not be read to impliedly pre-empt 
state common law “unless that was the clear and manifest 
purpose of Congress.”68 As the Supreme Court stated in 
another context, it is “diffi cult to believe that Congress 
would, without comment, remove all means of judicial 
recourse for those injured by illegal conduct.”69

Under “the cardinal rule that a statute is to be read 
as a whole since the meaning of statutory language, plain 
or not, depends on context,”70 the Act—and the term “re-
sulting from the criminal or unlawful misuse” in §7903(5)
(A)—is properly limited to cases where the harm was 
“solely caused by” a gun’s criminal misuse and liability 
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The City of New York’s lawsuit against twenty-four 
gun manufacturers and distributors was similarly dis-
missed. In response to a motion to dismiss, New York City 
argued that the PLCAA did not apply to the City’s case, 
and asked the court to fi nd the PLCAA unconstitutional, 
violative of separation of powers principles, the First 
Amendment right to petition, due process of law, fun-
damental principles of federalism, and equal protection. 
The U.S. Department of Justice fi led a motion defending 
the constitutionality of the legislation. After the trial court 
ruled that New York City’s case fi ts within an exception 
of the PLCAA for cases involving knowing violations of 
state or federal law, the U.S. Court of Appeals for the Sec-
ond Circuit reversed, holding 2-1 that New York’s lawsuit 
was barred by the PLCAA.82 The Court held, contrary to 
Gary, that defendants’ alleged violation of New York’s 
public nuisance statute did not exempt the case from the 
PLCAA under the “knowing violation” of law provision. 
The Court also rejected claims that the PLCAA was un-
constitutional. Signifi cantly, however, New York City did 
not involve specifi c claims by individuals who had been 
injured as a result of specifi c acts of negligence or viola-
tions of fi rearms laws. The decision should not prevent 
individual victims from bringing lawsuits when they can 
prove, for example, that a gun dealer negligently entrust-
ed a gun, or sold a gun in violation of a fi rearm law.

Ileto v. Glock, Inc.83 also dismissed claims against gun 
companies pursuant to the PLCAA, but while that case 
involved an individual’s injuries, it did not involve al-
legations that a gun dealer engaged in specifi c negligent 
(or illegal) conduct that enabled a prohibited person to 
obtain a gun. Indeed, the 2-1 Ileto majority noted that 
plaintiffs “did not…allege that Defendants violated any 
statute prohibiting manufacturers or sellers from aid-
ing, abetting, or conspiring with another person to sell 
or otherwise dispose of fi rearms to illegal buyers.”84 Ileto 
attacked the marketing strategies of gun manufacturers 
and distributors—not dealers—and even there, “Glock 
[was] not alleged to have done anything illegal. Rather, 
its liability [was] based on a theory that it failed to reduce 
profi ts because it allegedly knew (or a factfi nder might 
fi nd that it should have known) that its heightened output 
(all of which is legally sold) created a surplus in a second-
ary market, which Glock allegedly knew was utilized by 
‘criminals and underage end users.’”85 Further, the court 
noted that the PLCAA’s sponsors specifi cally referred to 
Ileto as a case they intended to bar.86

Another case from New York, which is currently on 
appeal after being dismissed under the PLCAA, is Wil-
liams v. Beemiller.87 Daniel Williams was 16 when he was 
shot in the stomach and severely wounded as he played 
basketball on August 16, 2003, outside his home in Buf-
falo. Williams was shot by a gang member using one of 
the hundreds of guns traffi cked from Ohio by a notori-
ous gunrunner, James Nigel Bostic. It was reported that 
between May and October 2000, Bostic purchased at least 

have the cases dismissed pursuant to the PLCAA. One 
case, Oliver v. Lou’s Loans,76 involved the shooting death 
of Anthony Oliver, Jr., a 14-year-old boy who was unin-
tentionally shot and killed by a friend who mistakenly 
thought the safety was on and pulled the trigger. The suit 
alleged that Lou’s Loans of Upper Darby, Pennsylvania, 
the top supplier of crime guns in Pennsylvania, negli-
gently sold guns to a gun traffi cker, one of which was 
used in the shooting. Plaintiffs alleged that Phoenix Arms, 
the maker of the “Saturday Night Special“ handgun used 
to kill Anthony, negligently enabled a gun traffi cker to 
obtain the gun, and that the defendants helped to create 
a public nuisance in Philadelphia through their reckless 
sales practices.

The other case, Arnold v. American Security,77 was 
brought by the parents of 10-year-old Faheem Thomas-
Childs, who was shot and killed as he walked through the 
gates of his elementary school in Philadelphia. The suit 
alleged that American Gun and Lock negligently sold the 
murder weapon in a “straw sale” to a gun traffi cker who 
accompanied the straw purchaser to the store, picked out 
the gun, and supplied the money to the straw purchaser, 
who completed the paperwork for the transaction—in-
cluding a “handling fee” the clerk charged for the straw 
purchase. American Gun had sold guns to several other 
gun traffi ckers over the years. 

After a consolidated hearing on motions to dismiss 
by the gun industry defendants in Oliver and Arnold, the 
trial court ruled that both cases could proceed.78 The court 
held that the plaintiffs were entitled to factual discovery 
to determine the applicability of any exceptions to the 
PLCAA. Following the denial of the motions to dismiss, 
defendants reached confi dential settlements with the 
plaintiffs in each case.

Some other courts have given the PLCAA an over-
broad reading and dismissed cases against gun industry 
defendants, but those cases, like those pre-PLCAA claims 
rejected in Hamilton and People, did not involve specifi c 
injuries or acts of wrongdoing. In District of Columbia v. Be-
retta,79 the court ruled that claims fi led under the District’s 
unique strict liability act for assault weapon manufac-
turers had to be dismissed pursuant to the PLCAA. The 
court held that a strict liability statute could not be “vio-
lated” for purposes of the PLCAA’s statutory violation 
exception because the District’s statute imposed no “duty 
on fi rearms manufacturers or sellers to operate in any 
particular manner or according to any standards of care 
or reasonableness.”80 The court, however, specifi cally dis-
tinguished cases like City of Gary, which “claim that gun 
manufacturers engaged in unreasonable distribution prac-
tices.”81 Because most cases against gun manufacturers or 
dealers concern negligent distribution or the creation of a 
public nuisance, rather than strict liability claims, the Dis-
trict of Columbia ruling is not likely to be relevant in other 
gun litigation.
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straw sales; has accounted for two-thirds of all the crime 
guns recovered in Milwaukee; and that in recent years, 
90 percent of straw buyers prosecuted in Milwaukee pur-
chased their guns at Badger. 

Offi cers Alejandro Arce and Jose Lopez III were shot 
while on duty on November 6, 2007, by a 15-year-old 
gang member who fi red a Taurus 9mm pistol that the 
complaint alleges was purchased by a fellow gang mem-
ber from Badger Guns a mere eight days before the shoot-
ing. Thirteen days before buying the Taurus, the purchas-
er also bought another gun from Badger, along with two 
high-capacity 30 round magazines, and a fl ash suppressor, 
raising additional red fl ags about the Taurus sale. The gun 
store fi led a motion to dismiss under the PLCAA and the 
Brady Center’s response argued that the PLCAA does not 
apply to the case since Badger violated gun laws, and that 
the Act is unconstitutional. A Milwaukee County Judge 
denied the motion, holding that the PLCAA allows claims 
since Badger knowingly violated gun laws and negli-
gently entrusted the gun. The judge did not rule on the 
issue of constitutionality of the PLCAA. The case is now 
in discovery.

One month later, a different Wisconsin trial judge 
ruled that Offi cers Kunisch and Norberg’s case against 
Badger also was not barred by the PLCAA. The offi cers al-
lege they were shot and seriously wounded with a Taurus 
PT140 Pro .40 caliber handgun sold by Badger Guns in an 
illegal straw purchase in which Julius Burton, an 18 year 
old who could not legally buy a gun, picked out the hand-
gun he wanted to buy while in the store with Jacob Col-
lins, an unlawful drug user, who then illegally purchased 
the gun for Burton. It is unlawful to sell a fi rearm in a 
“straw sale” to someone who is not the actual buyer of the 
gun, but is purchasing it on behalf of another person. The 
complaint alleges that rather than terminate the sale and 
contact police about the attempted straw purchase, Bad-
ger Guns conspired with Collins to change his answer on 
the federal background check paperwork to claim falsely 
that he was the buyer of the gun, then sold Collins the 
gun. Days later, Burton shot both offi cers in the head after 
they stopped him for riding his bicycle on a sidewalk. 
Badger fi led a motion to dismiss under the PLCAA and a 
Milwaukee County Judge denied Badgers’ motion, hold-
ing that the PLCAA allows claims since Badger know-
ingly violated gun laws and negligently entrusted the gun 
used to injure the offi cers. The case is now in discovery. 

In Johnson v. Carter’s Country,91 the Brady Center rep-
resented Houston police offi cer Joslyn Johnson, whose 
husband, Houston police offi cer Rodney Johnson, was 
killed by Juan Quintero with a gun allegedly sold in an il-
legal straw sale by Texas gun dealer Carter’s Country. The 
complaint alleged that Juan Quintero, a prohibited pur-
chaser due to his status as a felon and illegal immigrant, 
picked out the gun, but store employees allowed his wife, 
a U.S. citizen, to fi ll out the required paperwork for its 

250 guns in Ohio, many from gun dealer Charlie Brown, 
which were then sold for two to three times the price on 
the streets of Buffalo. The suit alleged that Brown sold 
Bostic and his straw purchasers 190 Saturday Night Spe-
cial handguns in fi ve sales, including one purchase of 87 
handguns, one of which was the handgun used to shoot 
and injure Williams. The suit alleged that Brown, MKS 
Supply (the gun’s distributor, operated by Brown), and 
Beemiller (the gun’s manufacturer), were liable for aiding 
and abetting Bostic’s illegal purchases. Defendants moved 
to dismiss, claiming that the PLCAA immunized them 
from liability for their wrongdoing. Williams responded 
that the PLCAA should not shield these gun makers and 
sellers from liability for their unlawful and negligent 
conduct in supplying obvious gun traffi ckers with deadly 
weapons, and that the PLCAA was unconstitutional. The 
trial court dismissed the lawsuit, ruling that New York 
courts lacked personal jurisdiction over the dealer, and 
that the PLCAA barred all claims. The trial court’s ruling 
appears in error, as the court did not accept all allegations 
and reasonable inferences when considering a motion to 
dismiss, including that defendants knowingly violated 
federal fi rearms laws—which would make the PLCAA 
inapplicable—and that Brown sold substantial numbers of 
guns used in New York—giving New York courts jurisdic-
tion. The ruling is on appeal.

Tuft v. Rocky Mountain Enterprises, Inc.88 was brought 
by Carolyn Tuft, who was shot and whose 15-year-old 
daughter Kirsten Hinckley was killed in a mass shooting 
on February 12, 2007 by 18-year-old Sulejman Talovic at 
the popular Trolley Square shopping mall in Salt Lake 
City, Utah. Talovic was armed with a Mossberg 12-gauge 
pump action pistol grip fi rearm, and a Smith & Wesson 
.38 caliber fi ve-shot revolver. After shooting his victims, 
he fought a gun battle with police in the mall’s hallways 
and was killed by police outside a Pottery Barn Kids store. 
Because Talovic was 18, the gun dealer violated federal 
law which prohibits the sale of pistol grip fi rearms that 
fi re shotgun shells to anyone under 21. The trial court 
ruled that the dealer’s negligent entrustment and illegal 
sale of a fi rearm to Talovic exempted the case from the 
PLCAA.

Two cases are being successfully litigated against one 
of the top crime gun sellers in the nation, Arce & Lopez v. 
Badger Guns,89 and Kunisch & Norberg v. Badger Guns.90 
Each case was brought by a pair of Milwaukee police of-
fi cers who were shot with guns sold by Badger in alleged 
straw purchases; each claim that Badger is liable for neg-
ligence, negligent entrustment, negligence per se, public 
nuisance, and knowingly violating state and federal 
fi rearms laws. The complaints allege that Badger’s illegal 
sales were in keeping with its long practice, and that, op-
erating under the names Badger Guns, Badger Outdoors, 
and Badger Guns & Ammo, it has ranked as the No. 1 
crime gun dealer in America; has sold fi rearms in viola-
tion of state and federal laws and engaged in unlawful 
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the dealer’s claim that it was stolen. Such an allegation, if 
supported, should prevent dismissal under the PLCAA.

Conclusion
Although the gun industry hoped that enactment of 

the PLCAA would enable it to continue to profi t off of 
supplying the criminal market without being subjected to 
liability from those victimized as a result, civil litigation 
against irresponsible gun sellers remains viable. How-
ever, lawyers representing those injured by gun violence 
should carefully plead detailed facts in their complaints 
that take a case outside of the PLCAA’s prohibitions—and 
be prepared for litigating the PLCAA in motions to dis-
miss, and perhaps on appeal, as some courts may miscon-
strue this new law. Helping victims and survivors of gun 
industry misconduct is an important and fulfi lling way to 
“do well, by doing good.” If gun liability cases are litigat-
ed effectively, gun companies should be held accountable 
for their conduct in arming criminals with dangerous fi re-
arms, sending a powerful message to encourage the gun 
industry to become part of the solution to America’s gun 
violence epidemic, instead of a large part of the problem.
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rect assaults against Presidents, Presidents-elect, and pres-
idential candidates in United States history were perpe-
trated with fi rearms, including the fi ve resulting in death. 
(The one exception, a failed attack with a hand grenade 
against President George W. Bush, occurred overseas).3 
Of the 536 law enforcement offi cers who were feloniously 
killed between 2000 and 2009, 490 (91%) were assaulted 
with a fi rearm and 73% of those were with a handgun.4

Efforts to prevent, avoid, and respond to gun violence 
impose economic and social costs on society. I and my col-
leagues estimated the costs of treating gunshot wounds 
to be $2 billion per year, half of which is borne by the 
public.5 The threat of being shot causes private citizens 
and public institutions to undertake a variety of costly 
measures to reduce this risk. Furthermore, the threat of 
gun violence is in some neighborhoods an important disa-
menity, causing residents to be fearful and to take special 
precautions to protect themselves and their children. That 
threat depresses property values and puts a drag on eco-
nomic development.

Together with economist Jens Ludwig, I quantifi ed 
the overall magnitude of these social costs by conduct-
ing a contingent-valuation survey that asked individuals 
what they would be willing to pay to reduce gun violence 
somewhat in their community. Based on their responses 
we estimated an overall cost of assault and homicide to be 
$80 billion in 1995.6 While actual victimization is highly 
concentrated, the concern about gun violence (as indicat-
ed by willingness to pay for its reduction) is widespread. 
It tends to increase with income, and be higher for adults 
with children than those without.

This assessment of the damage done by fi rearms in 
private hands is not intended to deny that fi rearms also 
provide benefi ts to their owners, including the pleasures 
of gun sports and the occasional legitimate self-defense 
use. Fortunately it is possible to curb misuse without cut-
ting too deeply into the benefi cial and legitimate uses. I 
would appeal here to the analogy with efforts to reduce 
highway accidents. 

II. Does the type of weapon matter in serious 
assault cases?

While intuition may suggest that whether the victim 
lives or dies in an assault or robbery depends mostly on 
the perpetrator’s intent, the evidence suggests that intent 
is only part of the story—that if the assailant happens to 
use a gun, the victim is much more likely to die than if the 
assailant uses a knife or club. Guns are intrinsically more 
deadly than other weapons that are commonly used in 
criminal assault, in that they provide a means of infl icting 

In the Heller and Mc-
Donald decisions, a majority 
of the Supreme Court for 
the fi rst time interpreted 
the Second Amendment to 
provide a personal right to 
“keep and bear arms”—a 
right that limits permissible 
state and local regulation, 
as well as federal. While the 
majority opinion in Heller 
suggested that some regula-
tions would pass Constitu-
tional muster, the scope of 
this new right is undetermined at this point. The boundar-
ies are being tested by scores of lawsuits brought against 
existing regulations that restrict commerce, possession, or 
use of fi rearms by private citizens. As the courts rule on 
these cases, they may take into account the appropriate 
balance between public safety and personal freedom.1 It is 
of some interest, then, to consider what has been learned 
about the role of fi rearms in American life, and some of 
the empirical evidence relevant to evaluating common 
regulations. Here I introduce this topic by posing and 
answering seven related questions. A concluding section 
offers some more general observations on research in this 
area.

I. What is known about the incidence and 
costs of gun violence?

A great many Americans die by gunfi re. The gun 
deaths from homicide, accident and suicide have totaled 
close to one million during the last three decades. Fire-
arms play a dominant role in the most serious violent 
crimes. In 2007, the most recent year for which the Na-
tional Center for Health Statistics provides data on injury 
deaths, there were 18,361 criminal homicides, of which 
69% were committed with guns. Emergency rooms treated 
nearly 50,000 nonfatal gunshot injuries from assaults. And 
there were a total of over 300,000 assaults and robberies in 
that year in which the perpetrator used a gun.2

Criminal homicide is not evenly distributed across 
the population, but highly concentrated among youth-
ful minority males. In 2007, homicide victimization rates 
were 15 times as high for black men aged 15-34, as for 
white non-Hispanic men in this age group. Homicide is 
the leading cause of death for black males age 15-34, and 
the second-leading cause of death for Hispanic males in 
this age group. 

Firearms also pose a particular threat to public offi -
cials and law enforcement offi cers. Fourteen of the 15 di-

Q&A on Firearms Availability, Carrying, and Misuse
By Philip J. Cook
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The conclusion is that whether the victim of an assault 
or robbery dies is not just a refl ection of the offender’s 
intentions. The type of weapon used by the offender in an 
assault or robbery has a causal effect on whether the vic-
tim lives or dies. If the weapon used is a loaded fi rearm, 
the victim is much more likely to die than if the weapon 
is a knife or club. If the fraction of assaults or robberies 
involving guns increases, then the death rate will also in-
crease. 

III. Are violent offenders always able to get a 
gun if they want one?

As it turns out, the likelihood that a violent offender 
will use a gun (rather than a knife or other weapon) is 
closely linked to the general availability of guns, and 
especially handguns. Currently, about one in three house-
holds nationwide are in possession of at least one fi rearm, 
and one in fi ve households are in possession of a hand-
gun. The prevalence of gun ownership differs widely 
across the counties and states, and is lower in New York 
State than is true for the United States as a whole. 

On average it is easier for youths and criminals to 
obtain guns in jurisdictions in which gun ownership is 
common than when gun ownership is relatively rare. The 
types of transactions by which youths and felons obtain 
guns include thefts from homes and vehicles, loans from 
family members and friends, and off-the-books sales. In a 
high-prevalence area, the informal off-the-books transac-
tions of this sort are easier to arrange and may well be 
cheaper than in markets where gun ownership is rela-
tively rare.13 That is true even though in jurisdictions with 
low prevalence and relatively tight controls, traffi ckers 
supply the underground market with guns acquired in 
other jurisdictions that have looser controls.14

My research has provided strong evidence that the 
prevalence of gun ownership is closely linked to the 
likelihood that robbers or assailants will use a gun as op-
posed to a knife or other weapon. In articles published in 
scientifi c journals, I and my coauthors have analyzed the 
effect of changes in the prevalence of gun ownership in 
the states or 200 largest counties on several crime-related 
outcomes. 

• In a cross-section analysis of data from a survey of 
adolescent males, I found that the prevalence of gun 
ownership has a strong positive relationship to the 
probability of gun carrying by adolescent males.15 
Thus an increase in gun prevalence is associated 
with an increase in gun carrying by adolescent 
males. (Gun prevalence has no effect on the likeli-
hood of carrying a knife or other type of weapon.)

• In an analysis of Uniform Crime Reports data for 
the 200 largest counties over 20 years, we found 
that an increase in the prevalence of gun ownership 
also increases the percentage of robberies commit-
ted with a gun.16

a fatal wound quickly, from a distance, with little personal 
risk, determination, involvement, or strength required. 

Gun use in an assault increases the likelihood of death 
by making it easier to kill. As a result, while only a small 
fraction (5 percent) of criminal assaults are perpetrated 
with guns, over two-thirds of fatal assaults (murders and 
non-negligent homicides) are perpetrated with guns. In 
two seminal articles, Franklin Zimring provided systemat-
ic evidence that the weapon type used in an assault affects 
the likelihood the victim will be killed.7 Zimring drew on 
crime data from Chicago to show that case-fatality rates in 
gun attacks are a multiple of those in knife attacks, despite 
the fact that the circumstances are generally quite similar. 
In serious attacks, he concluded, the difference between 
whether the victim lived or died was often a matter of 
chance rather than a difference in intent, and the chances 
of a fatality were higher with a gun than a knife.8 Zimring 
found further confi rmation in comparing the case-fatality 
rates among shootings involving guns of different caliber. 
He demonstrated that victims were more likely to die in 
larger-caliber shootings, again suggesting that the intrin-
sic lethality of the weapon, and not just the assailant’s 
intent, affected the outcome—a result that I have dubbed 
the “instrumentality effect.”9

Research on the specifi c violent crime of robbery pro-
vides further confi rmation for the instrumentality effect. 
About half of victims of non-commercial robbery included 
in the National Crime Victimization Survey (“NCVS”) re-
port being physically attacked by the robber (rather than 
just threatened), and one-fi fth require medical treatment. 
Some victims are seriously wounded or killed. In 2005 the 
FBI classifi ed 921 murders as robbery-related (6 percent 
of all murders), implying that on the order of one in 1,000 
robberies resulted in death that year. 

Since the most serious potential outcome of a rob-
bery is the victim’s death, it is of considerable interest to 
know what distinguishes fatal robberies from the great 
majority in which the victim survives. One of my studies 
compared robbery murders (as documented by the FBI’s 
Supplementary Homicide Reports) to non-fatal robber-
ies, fi nding similar statistical patterns with respect to the 
characteristics of the offenders.10 The most prominent 
difference between robbery and robbery murder was with 
respect to the types of weapons used. About two-thirds 
of robbery murders are committed with guns, while less 
than one-third of robberies involve guns. Gun robberies 
are three times more likely to result in the death of the vic-
tim than knife robberies, and knife robberies three times 
more likely than robberies with other weapons.11 A regres-
sion analysis of changes in robbery-murder rates in 43 
cities found a close relationship between the robbery rate 
and the robbery murder rate, as if the latter were simply 
a probabilistic byproduct of the former. Every additional 
1,000 gun robberies added four robbery murders to the 
city’s total, while an additional 1,000 non-gun robberies 
added just one murder.12
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In many cities, police departments have adopted targeted 
patrol against illegal gun carrying in an effort to reduce 
gun misuse.21 Targeted patrol against illicit gun carrying 
has been shown to be effective. In 1998, the Pittsburgh Po-
lice Department instituted a Firearm Suppression Patrol 
against illegal carrying. This program involved expansion 
of patrol activities during high crime periods of the week, 
in two high crime areas of the city. A careful analysis 
found that the program, which increased the number of 
stops of suspicious vehicles and pedestrians, had the ef-
fect of reducing gun misuse, including “shots fi red” calls 
and gunshot injuries.22

All but three states currently restrict carrying a con-
cealed fi rearm to those who have obtained a license or 
permit for that purpose. In 33 states the statute requires 
the relevant authority to issue a license to any applicant 
who meets certain minimum requirements and pays the 
required fee; both the requirements and the fee differ 
among these “shall issue” states. In other states the issu-
ing authority has some discretion in responding to an ap-
plication. These “may issue” states, including New York 
State, generally require that the applicant, in addition to 
meeting minimum requirements and paying a fee, dem-
onstrate a special need to carry a concealed weapon. 

During the last three decades many states have eased 
their restrictions on concealed carry, replacing a “may is-
sue” statute (or outright prohibition) with a “shall issue” 
statute. These changes have had the effect of increasing 
the number of private citizens who are legally entitled to 
carry a concealed fi rearm. The numerous changes in law 
and practice provide a sort of policy “experiment” that 
has been analyzed by scholars to determine whether it has 
affected crime rates or patterns.

This research has been conducted by economists, 
statisticians, and other social scientists.23 The fi rst promi-
nent study of the effect of the adoption of “shall issue” 
laws was by John Lott and David Mustard, published in 
1997.24 They reported that these laws had a net deterrent 
effect on homicide rates, but actually had the effect of in-
creasing property crime rates. For the crime of robbery, a 
crime that typically occurs in public places, their results 
were mixed. Since the publication of that article, John Lott 
has published revised estimates that purport to demon-
strate that shall-issue laws have a deterrent effect on both 
violent and property crime (including robbery).25 Other 
economists and social scientists have reached different 
conclusions. 

Based on my reviews of this literature, my conclu-
sion is the same as the conclusion of the expert panel as-
sembled by the National Research Council of the National 
Academies, the Committee to Improve Research Informa-
tion and Data on Firearms. “The evidence to date does not 
adequately indicate either the sign or the magnitude of a 
causal link between the passage of right-to-carry [shall-
issue] laws and crime rates.”26 In other words, if a state 
liberalizes its concealed carry law by adopting a “shall 

IV. Does the prevalence of guns in a community 
affect crime rates?

The same type of evidence as cited above indicates, 
perhaps surprisingly, that the prevalence of fi rearms does 
not affect rates of assault, robbery, or rape.17 I conclude 
that an increase in gun ownership has on balance no 
deterrent effect on violent crime. Thus the prevalence of 
fi rearms does not affect the volume of violence, but has a 
positive effect on the death rate in assault and robbery 
(e.g., the criminal homicide rate).

These results help explain international differences in 
violence. The rates of assault and robbery in the United 
States are similar to those in Canada, Western Europe, and 
Australia. But our criminal homicide rate is far higher. 
The difference is that fi rearms are more prevalent and 
readily available in the United States, and as a result vio-
lent offenders in the United States are far more likely to 
use a fi rearm. As a result, the death rates in the United 
States are higher.18

V. What types of fi rearms are most commonly 
used in crime?

While only about one-third of the fi rearms in private 
possession are handguns (pistols or revolvers, as opposed 
to rifl es or shotguns), the vast majority of gun assaults 
and robberies are perpetrated with handguns. For ex-
ample, in 2009, 88% of all criminal homicides involving 
guns were committed with handguns.19 Over 90% of gun 
robberies involve handguns. Assailants choose handguns 
over long guns in part because handguns are smaller and 
more conveniently carried on the person or in a vehicle 
and can be readily concealed from law enforcement of-
fi cers, potential victims, and the public at large. Because 
handguns pose a particular hazard to public safety, they 
have traditionally been subjected to more stringent regu-
lation than rifl es and shotguns (which are commonly used 
for hunting and other sporting purposes). For example, 
the federal Gun Control Act limits sales of handguns by 
dealers to those age 21 or older, whereas the minimum 
age for long gun sales is 18. A number of states require 
that anyone intending to acquire a handgun fi rst obtain a 
special license or permit from state or local authorities; for 
seven states, including New York State, that requirement 
only applies to handguns. Similarly, six states limit the 
purchase of handguns (but not rifl es or shotguns) to one 
per month.

VI. How is concealed carrying regulated and 
policed?

For an offender to use a gun logically requires that the 
offender is carrying a gun or has ready access to one at the 
time of the commission of a crime.20 For that reason the 
state has a legitimate interest in the regulation of whether 
and how guns are carried in public, and by whom.

Concern about the criminal use of guns in public has 
engendered state and local regulations that limit carrying. 
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125), of whom just 111 (41%) had a prior felony convic-
tion. Thus, the clear majority of those arrested for felony 
homicide would have qualifi ed for a concealed-carry per-
mit prior to that arrest if the only meaningful condition 
was the lack of prior felony conviction. 

I expanded this statistical inquiry to include all adults 
(age 21 and over) arrested for a felony in Westchester 
County, and in New York State overall. In 2009, 3,644 indi-
viduals were arrested for a felony in Westchester County. 
Of those, just 1,084 (30%) had a prior felony conviction. 
One implication is that if Westchester County were re-
quired to issue concealed-carry permits to all adult ap-
plicants who lacked a felony conviction, then most (70%) 
of those arrested for a felony in 2009 would have qualifi ed 
prior to their arrest. For all of New York State, just 33% of 
the 109,705 adults arrested for a felony had a prior felony 
conviction.

These statistics demonstrate that most adults who are 
arrested for felony homicide would not have been barred 
from obtaining a permit to carry a concealed fi rearm prior 
to that arrest, if the only requirements for obtaining a per-
mit were a lack of prior felony conviction (and minimum 
age). The same conclusion holds for those who are arrest-
ed for other felonies. In other words, if the goal is to pro-
tect the public against dangerous criminals, then it is not 
enough to just screen out those with felony convictions. 
That group constitutes only a minority of future arrestees 
for serious crimes, including felony homicide.

Concealed-carry permit systems in shall-issue states 
are intended to screen out some other groups besides 
those with a felony conviction record. Following the fed-
eral Gun Control Act requirements for legal gun posses-
sion, they typically deny a permit to applicants who are 
known to have been convicted of misdemeanor domestic 
violence (or subject to a domestic restraining order), are 
under indictment for a felony or a fugitive, have been 
involuntarily committed to a mental institution, are an 
illegal alien, or are a user of illicit drugs. Unfortunately, 
there are no systematic studies of the prevalence of these 
disqualifying characteristics among those arrested for se-
rious crime. Furthermore, local offi cials have only limited 
access to public records that would identify which appli-
cants have been convicted of domestic violence, or have 
been involuntarily committed.

In any event, there is good reason to believe that of 
all the disqualifying conditions, felony conviction is the 
most common. Statistics from the U.S. Bureau of Justice 
Statistics indicate that a felony record is by far the most 
common characteristic that blocks fi rearms transfers by 
fi rearms dealers when they conduct background checks of 
buyers.28

I conclude that there is a legitimate public purpose 
in restricting the issuance of permits to carry concealed 
fi rearms, and providing local law enforcement offi cials 
with some discretion in this regard. This public purpose 

issue” provision, there is no empirical basis for predict-
ing whether the result would be to increase or reduce the 
rates of homicide and other crime. That does not mean 
that there would be no effect in fact—only that the current 
state of the science does not support a prediction of what 
that effect would be. 

It is worth emphasizing that this expert committee 
considered all of the empirical literature that had been 
published prior to 2005, and also performed its own 
analysis of the data. There have been numerous stud-
ies published, some reporting positive results, and some 
negative. The conclusion of this panel should be viewed 
as authoritative in my judgment. The National Research 
Council of the National Academies was chartered by Pres-
ident Wilson during World War I to provide expert advice 
to the nation. Since then its committees, including the 
Committee to Improve Research Information and Data on 
Firearms, have been appointed from among the leading 
scholars in the relevant fi eld who are vetted for confl icts 
of interest with respect to the topic at hand. (The experts 
are not compensated for their service.) The assessment of 
this neutral group of experts provides the most trustwor-
thy conclusion possible.

VII. Why should a state deny a concealed-
carry permit to any law-abiding adult who 
applies?

In shall-issue states where authorities are required to 
issue concealed-carry permits to all applicants who meet 
certain minimum conditions, the list of conditions typical-
ly includes a minimum age provision (usually 21) and the 
list of provisions of the federal Gun Control Act that limit 
lawful possession. Those provisions include a prior felony 
conviction, a misdemeanor conviction for domestic vio-
lence, an involuntary commitment for mental illness, and 
a current felony indictment. Of those provisions, the one 
that is most consistently documented in computerized da-
tabases that are available to law enforcement authorities 
in New York State is felony conviction. 

It is sometimes alleged that most gun crimes are com-
mitted by active criminals who can be readily identifi ed as 
such. For that reason, it is claimed that issuing concealed-
carry permits to applicants who are not identifi ed crimi-
nals poses no risk to the public safety. But this claim is 
false. The evidence demonstrates that a majority of crimi-
nal homicides and other serious crimes are committed by 
individuals who have not been convicted of a felony.

One of the fi rst systematic studies of this subject was 
conducted using data from Illinois. That study found that 
just 43% of adults arrested for criminal homicide dur-
ing the 1990s had a felony conviction on their record.27 
Likewise, recent statistics for Westchester County dem-
onstrate that most adults arrested for felony homicide in 
those counties do not have a felony conviction. Over the 
decade 2000–2009, 273 adults were arrested in Westchester 
County for completed or attempted felony homicide (PL 
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is to reduce the incidence of fi rearms use in violent crime, 
and thereby reduce the rate of criminal homicide. A more 
lenient permit system that entitles all adults who lack a 
felony record to obtain a permit would qualify the major-
ity of those who are later arrested for a felony. 

VIII. Additional reading
If this introduction motivates further reading, there is 

no lack of possibilities, including a number of the books 
and articles cited here. It is an unfortunate fact that schol-
arly writings in this area are often assessed through a po-
litical lens, with the presumption that scholarly inquiry in 
this contentious arena must be motivated and shaped by a 
“pro gun” or “pro control” agenda. I believe that empiri-
cal research on gun violence can and should be judged by 
the same methodological standards as research on other 
topics. Rather than “pro” or “con,” consider whether a 
particular line of research and set of fi ndings is based on 
“good science” or not. That is the judgment that the ex-
pert panel of the National Academy of Sciences strived to 
render on a number of topics. 
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41 homicides by fi rearm in 
2009.5 Other industrialized 
nations have similarly low 
numbers. In 2009, the num-
ber of homicides by fi rearm 
were: 5 in Northern Ireland; 
24 in Finland, 30 in Austra-
lia; 55 in The Netherlands; 90 
in Spain; 173 in Canada and 
188 in Germany.6

One study compar-
ing the rate of homicide by 
fi rearm across 23 countries 
shows that the rate of fi re-
arm death in the United States was 19.5 times higher than 
that of the other countries studied.7 The number more than 
doubles when limiting the data to children and young 
adults. Firearm homicide rates for those aged 15-24 were 
42.7 times higher in the United States than in the other 
countries studied.8

Something is wrong in America…is it the “gun cul-
ture?”

America’s “Gun Culture” and Its Impact on the 
Politics of Gun Control

The number of fi rearms possessed by civilians in the 
United States is estimated at 270 million—the highest fi g-
ure in the world by a large margin.9 With less than 5 per-
cent of the world’s population, the United States possesses 
35–50% of the world’s civilian-owned guns.10

The United States has a global reputation for being 
obsessed with guns. The Small Arms Survey has noted, 
disturbingly, that “any [global] discussion of civilian gun 
ownership must devote disproportionate attention to the 
United States, if only because of the scale of its gun cul-
ture.”11 

The NRA claims it’s all about the Constitution, but 
does the United States Supreme Court agree? 

The NRA derives much of its clout and brand “glam-
our” through its connection to a strong, deeply rooted 
“gun culture.” The NRA embodies this gun culture and 
uses it as support for its assertion that Americans have an 
unencumbered “right to bear arms” allegedly guaranteed 
by the Second Amendment.12 The meaning of the opera-
tive Second Amendment language, however, has been hot-
ly debated: did the framers intend to confer an individual 
the right to bear arms, or was this right to be applied to 
those serving in the context of a militia? 

Introduction
Gun violence continues 

to plague America, despite 
historic reductions in crime. 
From being a burning na-
tional issue gun violence has 
receded from the public’s 
consciousness and disap-
peared from the nation’s po-
litical agenda. The gun con-
trol movement has felt the 
brunt of this retreat, while 
gun control opponents have 
continued to garner strength. 
Why is this? 

“Firearm violence in the United States 
far eclipses that of other industrialized 
nations, despite very sharp declines in the 
homicide rate in recent years.”

In this article, we look at the history of gun violence in 
America and its impact on legislative efforts to control it, 
the evolving Second Amendment jurisprudence, and the 
shifting political landscape, asking what can be done to 
return the gun political agenda to one grounded in reduc-
ing gun violence. 

Firearm Violence Is an Epidemic in the United 
States 

Firearm violence in the United States far eclipses that 
of other industrialized nations, despite very sharp declines 
in the homicide rate in recent years. On average, nearly 
100,000 people are shot—both intentionally and acciden-
tally—each year in the United States,1 resulting in an aver-
age of over 30,000 deaths each year.2 Of those deaths, over 
12,000 are homicides.3 No level of violence is acceptable, 
but the amount of fi rearm violence in the United States is 
simply unconscionable; especially so when we know that 
much of it can be prevented. 

Firearm injury and death are only one part of the 
problem. Firearms are also overwhelmingly used in the 
commission of violent crimes. In 2007, the most recent 
available data, there were 385,178 crimes committed with 
a fi rearm, including 11,512 murders, 190,514 robberies and 
183,153 aggravated assaults.4 

The level of fi rearm violence in the United States 
compared to other industrialized countries is embarrass-
ing. For example, in the United Kingdom, there were only 
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The power of the NRA, however, does not fl ow solely 
from its coffers. It would be a signifi cant mistake to under-
estimate its ability to organize politically and get its mem-
bers to vote, and a bigger mistake to underestimate the 
power that fl ows from this organizing ability. 

 For example, the NRA lobbied for the passage of the 
Firearm Owners’ Protection Act (FPA).27 This law prohibits 
establishing a federal registry of fi rearms, fi rearms owners, 
and fi rearms transactions and dispositions and also repeals 
signifi cant parts of the Gun Control Act, allowing con-
victed, violent felons to have their gun rights reinstated.28 
As a result, in many states, a violent felon who completes 
prison time may have his gun rights restored, including 
the right to carry.29 

The NRA’s success in stopping reasonable gun control 
measures from passing has created a number of dangerous 
gaps in the nation’s gun control laws.

Gaps in the Nation’s Gun Control Laws;
The Impact on New York and Other States

Vitally important measures impacting the conditions 
under which guns are sold and to whom are left to the 
states to determine, including: the regulation of assault 
weapons; requirement of licensing and registration, regu-
lations regarding private purchases; limitations on the 
number of guns that can be purchased at any one time; 
ballistic fi ngerprinting; mandatory reporting of lost or sto-
len fi rearms; limits on large capacity magazines and child 
access prevention laws.

The relative ease with which a felon may have gun 
rights restored raises grave concern with the currently 
pending National Right-to-Carry Reciprocity Act of 2011.30 
As there is no federal legislation regulating the conditions 
under which an individual may carry a concealed weapon, 
states are left to regulate whether their residents are per-
mitted to carry a concealed fi rearm, and under what con-
ditions. 

The conceal-carry reciprocity bill would force each 
state to recognize permits to carry concealed handguns is-
sued by every other state.31 This bill has passed the House. 
If passed by the Senate, it would all but paralyze each 
state’s authority to restrict who may carry guns within its 
borders. 

The practical effect of this law is that a convicted, vio-
lent felon may have gun rights reinstated, and then obtain 
a conceal-carry permit from a state with weak conceal-
carry permitting requirements. This violent felon may 
then travel to New York City legally carrying a concealed, 
loaded handgun, and there is nothing that can be done to 
stop this. 

This “patchwork” nature of state laws results in wildly 
inconsistent gun laws, with some states having strong 
gun control laws while neighboring states have virtually 
none.32 This inconsistency between states and a lack of 

The Supreme Court took the opportunity to interpret 
this language for the fi rst time in 70 years in the landmark 
case District of Columbia v. Heller, 554 U.S. 570 (2008). In 
Heller, a fi ve-to-four decision, the Supreme Court struck 
down a decades-old Washington D.C. law that banned 
handguns and required safe storage of fi rearms kept in the 
home. The court determined that the law was unconsti-
tutional, fi nding that the Second Amendment guaranteed 
Americans the right to bear arms “for traditionally lawful 
purposes, such as self-defense within the home.”13 Heller, 
however, was not the broad sweeping victory that the 
NRA claimed. Contrary to the NRA position that the Sec-
ond Amendment is a barrier to all gun control laws, the 
so-called “individual right” identifi ed in Heller is restricted 
to the right of an individual to possess a handgun in the 
home for self-defense.14 Moreover, Heller explicitly held 
that the possession of fi rearms was subject to reasonable 
regulations.15 

Two years after Heller, the Supreme Court ruled that 
the Second Amendment applied to the states. In McDon-
ald v. Chicago, 561 U.S. 3025 (2010), the Supreme Court 
held that “The Fourteenth Amendment makes the Second 
Amendment right to keep and bear arms fully applicable 
to the States.”16 McDonald did not, though, expand the 
right determined in Heller, even though it had the oppor-
tunity to do so.17 

Were the Heller and McDonald decisions a blow to the 
gun control movement? For years, the NRA had argued 
with great passion that the Second Amendment was a bar-
rier to gun control laws. The decisions in Heller and Mc-
Donald limit this argument to a handgun in the home kept 
for self-defense. 

In the three years since Heller, a number of consti-
tutional challenges to gun control laws have been over-
whelmingly rejected by courts.18 Courts have rejected 
Heller-based challenges to an Illinois law prohibiting 
carrying a loaded fi rearm in public,19 a Pennsylvania law 
prohibiting guns in the workplace,20 a Georgia law prohib-
iting fi rearms in places of worship,21 and a New York law 
regarding a conceal-carry licensing scheme.22

The NRA and the Damage Done 
The NRA is not just an interest group of America’s gun 

owners—the NRA is extremely well-organized and well-
funded, with estimates that it has received nearly $40 mil-
lion in support from the gun industry since 2005.23 Many 
of its policies, particularly those that benefi t manufactur-
ers, are likely in place to appease not its members, but to 
secure its future funding from the gun industry.24 

The NRA has never met a gun control law it likes. To-
ward this goal, the NRA has “a team of full-time lobbyists 
defending Second Amendment issues on Capitol Hill, in 
state legislatures and in local government bodies.”25 The 
NRA is so politically powerful that many politicians—in-
cluding President Obama—fear advocating for reasonable 
gun control or opposing dangerous pro-gun legislation.26
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1911 in response to the callous murder of author David 
Graham Phillips as he was walking toward the Princeton 
Club near Gramercy Park.45 On the way, Philips encoun-
tered Fitzhugh Coyle Goldsborough, a mentally disturbed 
person who wrongly believed that Phillips’ work was 
based on negative representations of his family.46 Golds-
borough shot Phillips six times before turning the gun on 
himself.47 The Sullivan Act was passed that same year in 
response to this murder. 

The Sullivan Act requires a person in New York to 
obtain a police-issued license in order to possess a con-
cealable fi rearm.48 In addition, the Sullivan Act makes it a 
felony to carry an unlicensed, concealed weapon.49 

The Gun Control Movement Responds to Gun 
Violence in America

As a result of the efforts of victims of gun violence, law 
enforcement, dedicated groups at the national and state 
level, elected offi cials, members of the clergy and other 
engaged citizens, the gun control movement has brought 
about effective, strong legislation, and hope to Americans 
that we are moving towards a time when we will all exist 
in a safer and more peaceful society. Unfortunately, the 
past few years have proved to be very diffi cult for the gun 
control movement.

The intensity of many of the movement’s former core 
supporters has softened. The movement now exists in 
a more concentrated form: dedicated national and state 
groups and supporters, law enforcement and certain offi -
cials have held strong through this period of decline.

Yet in the face of this decline, fi rearm violence in the 
United States remains unconscionably high, as gun control 
laws are steadily weakened and pro-gun laws are pushed 
by the gun lobby, and as guns are freely traffi cked directly 
into the hands of criminals at an exponential rate in the 
United States and in Mexico.

So why, despite the clear need for continued vigor, is 
the gun control movement struggling? The answer, un-
doubtedly, is multifaceted and complicated.

In our view, a large factor is that the gun control move-
ment, unlike the so-called gun rights movement, and 
many other social movements, is not bound together by a 
single, collective goal that directly impacts individual sup-
porters of the movement. Rather, the goals are broader and 
center on a collective desire to live in a safer, less violent 
society.

While the gun control movement has certain built-in 
organizing weaknesses relative to the gun rights and other 
social movements, critically, it is clear that the overwhelm-
ing majority of Americans—gun owners included—sup-
port reasonable gun control measures.50 In many ways, 
this single fact is both the biggest hope for the movement, 
but also its biggest challenge. 

uniformity in gun control laws exposes Americans to the 
dangers of gun violence and, given the relative ease of 
carrying guns across state lines, undermines the ability of 
states to enact measures aimed at protecting their citizens 
from gun violence. In particular, the inconsistency of state 
laws enables gun traffi cking—allowing criminals to get 
their hands on the most lethal weapons with relative ease.

Traffi cking in the United States 
The gaps in federal gun control legislation and the 

lack of uniformity among state laws leave plenty of room 
for thousands of guns to fl ow freely between the legal and 
illegal market33 as well as between the United States and 
other countries, especially Mexico.34 There is a strong as-
sociation between the strength of a state’s gun laws and 
whether that state exports illegal guns to other states that 
are later used in crime.35

Unlike illegal drugs, which are principally imported 
from other countries, crime guns invariably originate 
inside the U.S. Nearly all guns recovered in crimes were 
originally sold by licensed U.S. gun dealers.36 Guns used 
in crime tend to enter the illegal market through various 
channels, including corrupt dealers, private purchases 
made at gun shows, straw purchasers, unlicensed sellers 
and theft.37

States that have weak laws facilitate traffi cking, such 
as failing to require background checks at gun shows, 
export a far greater number of guns that are later used 
in crime.38 States that do not require background checks 
for all handgun sales at gun shows have an export rate 
two-and-a-half times greater than those states that require 
background checks.39 In addition, states that do not re-
quire permits to purchase handguns have an export rate 
three times greater than those states that require permits.40

The resulting impact from the lack of national uniform 
standards combined with the inconsistency in state law 
can be seen most poignantly in New York. New York’s 
strict gun regulations make it one of the states with the 
lowest gun export rates.41 Conversely, weak gun control 
laws in states along the I-95 Corridor—or the “iron pipe-
line”—are responsible for a large number of traffi cked 
guns found in New York.

For example, in New York, for 2010, there were over 
8,000 guns recovered and traced that originated in another 
state.42 Over 6,500 of the over 8,000 guns recovered were 
handguns.43 Many of the guns recovered in New York 
originated in states with weak gun control laws, including 
Virginia, Georgia, North Carolina, Pennsylvania, South 
Carolina, and Florida.44

Arguably, New York has one of the most stringent, and 
most effective, gun control laws in the United States; its 
effectiveness, however, is undermined by other states. 

New York’s Sullivan Act is one of the oldest gun con-
trol laws in the country. The Sullivan Act was passed in 



NYSBA  Government, Law and Policy Journal  |  Summer 2012  |  Vol. 14  |  No. 1 85    

named Handgun Control, Inc., which in turn became the 
Brady Campaign to Prevent Gun Violence) were formed 
to encourage the enactment of sound gun control legisla-
tion. In later years, many more interest groups followed, 
such as the Legal Community Against Violence, PAX and 
the Million Mom March chapters. Many states developed 
strong state-level gun control organizations that played, 
and continue to play, a critical role in the effort to control 
gun violence. 

As the movement grew, and with the strong support 
of these and other established gun control groups, signifi -
cant pieces of federal gun control legislation were enacted. 
In particular, in 1993, twelve years after the assassina-
tion attempt on President Reagan, in which White House 
Press Secretary James Brady was permanently disabled, 
Congress passed the Brady Handgun Violence Prevention 
Act,58 which mandated background checks on all licensed 
gun sales. In 1994, the Federal Assault Weapons Ban 
(which Congress declined to renew when its ten-year sun-
set provision expired)59 was enacted. In 1996, the Domestic 
Violence Offender Gun Ban was enacted, which prohibits 
ownership of guns by those who have been convicted of a 
misdemeanor crime of domestic violence.60 Gun violence 
and gun control had become hot topics in national political 
debates. 

More recently, however, the gun control movement 
has been in a state of unfortunate decline. The question is 
why? 

Members of Successful Social Movements Have 
Something to Gain or Protect

Broadly speaking, successful social movements are 
sustained and reach the aims of the movement where their 
members have something to gain or a specifi c right to pro-
tect. 

For example, the Civil Rights movement aimed to out-
law racial discrimination and to achieve equality for Afri-
can-Americans. African-Americans, who had the most to 
gain, were the predominant members of the social move-
ment. Similarly, the Women’s Suffrage movement sought 
to obtain the right to vote for women. As such, women 
were the predominant members of that social movement 
and likewise with the Choice movement. Even more recent 
social movements, such as the Arab Spring or the marriage 
issue, while having broad support, are sustained by those 
with the greatest interest in gaining a right. 

The National Rifl e Association (“NRA”) fi ts snugly 
within this theory. The NRA is comprised primarily of ap-
proximately three million people.61 It receives a staggering 
amount of fi nancial support from the gun industry.62 Like 
other successful social movements, the NRA mobilizes 
around the single goal of protecting a defi ned, however 
misconstrued, “right” for its members—the constitution-
ally couched “right to bear arms.” Using rhetoric fi ltered 
through this “right,” and by arguing, without any proof 

The Gun Control Movement, Interrupted

Elements of Successful Social Movements

Social movements often follow a pattern of emergence 
at a grassroots level, followed by the development of a 
greater level of organization and clearly defi ned goals 
aimed at social policy reform. Commonly, a galvanizing or 
instigating event immediately precedes the switch from a 
grassroots or local movement to a fully realized, politically 
powerful movement. These events, such as a street vendor 
setting himself on fi re in Sidi Bouzid, Tunisia,51 or a seam-
stress refusing to give up her seat on a bus in Montgomery, 
Alabama,52 often arrest the collective consciousness and 
magnetize people toward the swelling movement. 

Although the Arab Spring and the Civil Rights move-
ments had been germinating at a grassroots level, and had 
behind them years of social discontent, their respective 
galvanizing events shocked and inspired a broader group 
of people to join these emerging movements, transforming 
them into powerful social movements that brought a sea 
change to the political and social landscape. 

The gun control movement shares some of these as-
pects. 

A History of the Gun Control Movement

The gun control movement cannot look to one gal-
vanizing event, but, instead, has been shaped by a long 
line of bloody acts. As early as the 1930s, public outrage 
following fi rearm violence has spurred legislators into 
enacting gun control laws. The seeds of the gun control 
movement fi rst emerged in response to the St. Valentine’s 
Day Massacre of 1929, in which members of Al Capone’s 
gang murdered members of a rival gang led by Bugs Mo-
ran. Widespread public outrage following the massacre led 
to the enactment of the fi rst Federal gun control law—the 
National Firearms Act of 1934 (“NFA”).53 The NFA regu-
lated the sale of fully automatic fi rearms, which Capone’s 
gang used in the massacre, as well as short-barreled rifl es 
and shotguns.54

Over thirty years later, the next surge toward a gun 
control movement followed the assassinations of President 
John F. Kennedy, Robert Kennedy and Martin Luther King, 
Jr. The public grief following these tragedies sparked a 
national debate on gun violence resulting in the passage 
of the Gun Control Act of 1968 (“GCA”).55 The GCA man-
dates the licensing of individuals engaged in the business 
of selling fi rearms, prohibits certain people from purchas-
ing or owning fi rearms, such as felons, and regulates the 
interstate commerce of fi rearms.56

In the 1970s the gun control movement began to 
emerge as a well-organized, politically savvy, national 
movement.57 With fi rearm violence swiftly escalating, 
gun control organizations such as the National Coalition 
to Ban Handguns (which subsequently changed its name 
to the Coalition to Stop Gun Violence) and the National 
Council to Control Handguns (which was subsequently 
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Illegal Guns Continue to Destroy America’s Youth

While gun crime has declined dramatically, there are 
still many areas of our country where illegal guns continue 
to cause mayhem. 

In particular, youth violence in America continues 
at a very high level. Youth violence is the second leading 
cause of death for people between the ages of 10 and 24.65 
Injuries from youth violence that require emergency medi-
cal care—from cuts, bruises and broken bones to gunshot 
wounds—are astronomical. In 2008, 656,000 youths aged 
10 to 24 required emergency medical treatments of inju-
ries resulting from youth violence.66 Children and young 
adults (those aged 24 and under) represent a staggering 
number of fi rearm homicide victims—over 4,600 each 
year.67

Youth violence is a signifi cant problem in cities and 
states across America. For example, California, Illinois, 
Louisiana and New York are seriously affected by severe 
youth violence resulting in death.68 Youths with fewer op-
portunities and those from disadvantaged backgrounds 
tend to be prone to engaging in violent behavior. For ex-
ample, cities with some of the lowest high school gradua-
tion rates are also those with a disproportionate problem 
dealing with youth violence, including: Chicago, Detroit, 
Atlanta, Baltimore and Cleveland.69 

The ease in which youth can access a fi rearm—either 
by fi nding one in the home, the home of a friend or rela-
tive, or on the street—translates to a high number of youth 
homicides committed by fi rearm. In 2010, 84% of children 
and young adults aged 10 to 24 who were victims of homi-
cide were killed with a fi rearm.70

Lack of Strong, National Gun Control Laws as a Foreign 
Policy Issue

In the same way that the United States’ lack of nation-
al gun control laws impacts states with strong laws, par-
ticularly those that would stem traffi cking, it also has a sig-
nifi cant impact on other countries. This can be seen most 
clearly in the escalating levels of violent crime in Mexico. 

Mexico has strong fi rearms laws, yet it suffers from an 
astronomical amount of gang- and drug-related fi rearm 
violence. The gangs are heavily armed, even though there 
are no retail gun shops in Mexico.71 “Shopping” for fi re-
arms in the United States via traffi cking has become com-
monplace for criminals in Mexico.

The United States, with our permissive gun laws, is 
a ready source of fi rearms for criminals in Mexico, arm-
ing the most violent and dangerous gangs with the most 
lethal weapons.72 The primary clients of traffi cked guns 
are the major drug cartels.73 Most of the guns traffi cked 
into Mexico are purchased legally in the United States, and 
then traffi cked across the border to Mexico.74 

whatsoever, that the gun control movement is actually a 
gun ban movement, the NRA has been successful in gal-
vanizing its members to stall or repeal legislation aimed at 
removing guns from the hands of criminals. The NRA has 
convinced its membership that without its intervention no 
one would be able to have a gun. 

The gun control movement, on the other hand, has 
a broader, less individualistic goal: seeking a safer, less-
violent society. These goals are not particularly tied to 
any tangible “right” or the desire to possess a weapon or 
to any particular group of people, but rather to a broader 
“right” that applies to everyone: the right to live in a soci-
ety free from gun violence. 

While living in a society free from gun violence may 
be a collective desire, those who hold it, commonly, hold 
it as one among a large constellation of beliefs; gun con-
trol supporters tend to be broad-based progressives who 
also support education, environment and a host of other 
issues. In contrast, gun rights advocates tend to hold the 
right to bear arms more as a North Star that serves as a 
guide by which to take direct action in the form of voting. 
In a country that suffers low voter turnout, the ability to 
form single-issue voting blocs is a very powerful political 
tool. The NRA has succeeded in doing this; the gun control 
movement has not. 

To be sure, other factors have impacted the gun control 
movement, and in particular the decline in crime.63 

As crime has declined, the issue of gun violence has 
receded in the political agenda. 

In the ’80s and ’90s, crime was such a major issue for 
Americans that in the presidential elections of both ‘88 and 
‘92 crime was a major plank in the platform of both suc-
cessful nominees. In the ‘88 cycle, a very tough-on-crime 
approach was espoused by George H.W. Bush encapsu-
lated in the famous, or infamous depending on one’s point 
of view, Willie Horton ads. In ‘92 then Governor Bill Clin-
ton campaigned on a more expansive approach to crime, 
promising to add 100,000 police offi cers to the streets of 
America, combined with crime prevention programs and 
some regulation of illegal guns.

In August 1994, 52 percent of Americans told Gallup 
that crime was the most important issue facing the coun-
try; in November 2011, only 1 percent gave that answer.64

Undoubtedly, this politically charged atmosphere 
made the fi ght for gun control laws easier in the 1990s than 
now. The challenge now is for the gun control movement 
to persuade Americans that the fi ght is far from over, that 
while much progress has been made, much more has to 
be done; that illegal guns continue to destroy the lives of 
more American youths than we dare imagine, that our lack 
national policy has a deadly impact on other countries and 
perhaps, strategically most important of all, persuade gun 
owners that the movement does not seek to limit a law-
abiding individual’s ability to get a gun. 
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A National Gun Control Policy; Stem Traffi cking at 
Home and Abroad

There are four main areas in which we need strong, 
federal legislation to stem the tide of gun traffi cking both 
in the United States and across its borders: (1) require 
background checks for all gun sales, not just those from 
federally licensed dealers; (2) impose a limitation on the 
number of guns that can be purchased at any one time to 
remove the economic incentive in traffi cking; (3) reinstate 
the Assault Weapons Ban and ban on large capacity maga-
zines; and (4) invoke national licensing and registration of 
all handguns. 

First, the lack of required background checks for pri-
vate fi rearms sales means those private sales of fi rearms 
from one individual to another, including private sales at 
gun shows, are not subject to the background checks re-
quirement nor must they be documented in any way. An 
otherwise prohibited person, a felon, minor, or those who 
have committed misdemeanor domestic abuse and the 
mentally ill can easily purchase guns from private sellers.85 
As a result, criminals or other prohibited persons can eas-
ily get their hands on lethal weapons simply by purchas-
ing them in a “private” sale.

Second, there needs to be a limit on the number of 
guns sold to a single person in a defi ned period of time. 
Although a federally licensed dealer that sells two or more 
handguns within fi ve business days to the same person 
must report the information to the ATF,86 there is no limit 
on the number of guns a person can purchase. 

In addition, there is no limit or reporting requirement 
connected to multiple purchases of long guns, including 
semi-automatic assault weapons, which can be purchased 
at a time. With the street price of guns exceeding the retail 
price, there is a strong economic motive for traffi ckers to 
buy guns in bulk and sell them on the streets.87 Limiting 
the number of guns a person can purchase at a time would 
eliminate this economic incentive and help to stem traf-
fi cking.88

We must reinstate the Assault Weapons Ban. This 
would cut the supply of the most lethal and increasingly 
popular guns.89 There is simply no reason to allow the sale 
of these lethal weapons. The Assault Weapons Ban, when 
it was in place, was shown to increase public safety.90 Its 
immediate reinstatement is necessary to stem traffi cking, 
particularly to Mexico.

We must have national licensing and registration to 
eliminate the myriad of far too weak local laws that fuel 
the illegal markets. 

Conclusion
Fighting for gun control has never been easy. The 

Brady Bill and the original ban on assault weapons took 
over fi ve years to get passed. If anything, it is more dif-
fi cult now than it was in the 90s; the country’s focus has 
turned elsewhere. But that doesn’t mean it can’t be done. 

About 87 percent of fi rearms seized and traced by 
Mexican authorities between 2004-2009 originated in the 
United States.75 In 2008, about 25% of these fi rearms were 
high-caliber and high-powered such as AK and AR-15 
semiautomatic rifl es.76 As drug traffi cking organizations 
have acquired these more dangerous weapons, it becomes 
increasingly hard for the Mexican authorities to combat it. 

The fi rearms traffi cked to Mexico are typically pur-
chased by straw-purchasers at fi rearms shops and at gun 
shows along the southwest border of the United States.77 
Most of the U.S. guns seized in Mexico originate from U.S. 
gun shows and pawn shops—where no background check 
is required.78 Annually, approximately 20,000 fi rearms are 
traffi cked from the United States to Mexico79 with a worth 
of approximately $20 million per year.80

Recently, the violence in Mexico began spilling over 
into the United States.81 It is only a matter of time before 
the escalating violence in Mexico becomes more than a 
foreign policy issue, but one in which American citizens 
are placed in grave danger, particularly those who live in 
states that border Mexico. 

But Mexico is not the only country feeling the impact 
of America’s weak gun control laws. For example, in Bra-
zil, a country struggling with epidemic levels of violence, 
roughly 59.2% of traffi cked guns originate in the United 
States.82 In Canada, the United States is the primary source 
of illegal guns.83 In 2006, 96% of all fi rearms seized and 
traced at the border of Canada originated in or transited 
through the United States.84 

Persuade Gun Owners That the Gun Control Movement 
Does Not Seek to Take Away Their Guns 

Finally, the single biggest challenge is to convince le-
gitimate gun owners that the movement does not seek to 
take away their guns or eliminate the ability of law abid-
ing Americans to purchase fi rearms. 

The focus of the gun control movement is to reduce 
the gun violence in America by instituting reasonable, 
national gun control legislation aimed directly at keeping 
guns out of the hands of criminals, children and other pro-
hibited persons. 

The solutions are not complicated. There are easily 
identifi able gaps in the national legislation that, if closed, 
would go a long way to reducing the level of gun violence 
in America. Legitimate gun owners should support these 
measures to secure their own safety and the safety of 
friends, family and fellow Americans. But, until the gun 
control movement convinces gun owners that the move-
ment does not seek to prevent law abiding citizens from 
owning guns, the movement will continue to struggle, los-
ing a potential valuable base of support and also losing the 
opportunity to signifi cantly undermine the voting strength 
of the NRA. 
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At the end of the day, the fi ght for a sane national gun 
control policy is a raw political fi ght. We understand the 
needed policy, can argue based on evidence that it will 
work, but we need to change the political dynamics.

In many ways, the gun control movement has a single 
task. The movement must convert voting for a gun con-
trol measure from an act of political courage into an act of 
political necessity. That and only that needs to be the gun 
control movement’s North Star. Every effort dedicated to 
changing the political equation, every effort set fi rmly in 
the goal of making voting for an act of gun control, must 
become an act of political necessity. Once that is done, all 
else will follow.
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possess, own, carry, and otherwise use privately owned 
fi rearms, ammunition, and other weapons.”10 As a result 
of that change in law, General Peter Chiarelli, the Army’s 
second-in-command, told The Christian Science Monitor in 
November 2011, “I am not allowed to ask a soldier who 
lives off post whether that soldier has a privately owned 
weapon.”11 The prohibition covers both members of the 
military and civilian employees of the defense depart-
ment.12 

The story of the genesis and fruits of Section 1062 is 
an archetype of the vexatious condition of gun control in 
the United States today. The example might superfi cially 
be thought a special case of Congressional interference in 
Pentagon management. Deeper analysis reveals that the 
story of Section 1062 illustrates some of the most impor-
tant factors at play today in the increasingly dangerous 
civilian gun market and the progressively more feeble at-
tempts to regulate it. These factors include:

• Levels of gun death and injury that mark the United 
States as a frightening aberration among industrial-
ized nations.

• Aggressive “hyper-marketing” of increasingly le-
thal weapons by a faltering industry.

• Militarization of the civilian gun market as the driv-
ing force in that marketing.

• Deliberate suppression of data regarding criminal 
use of fi rearms, gun traffi cking, and the public 
health consequences of fi rearms in the United 
States.

• Indifference by policymakers who might be ex-
pected to lead on gun control, and widespread 
acquiescence by elected offi cials to the gun lobby’s 
unrelenting legislative campaigns.

The Incident at Fort Hood
The massacre at Fort Hood of which Major Nidal 

Hasan stands accused in an ongoing court martial gen-
erated a great deal of attention from the news media, 
policymakers, and other observers. Most of this attention 
focused on two points: whether the mass shooting should 
be classifi ed as a terrorist attack by “violent Islamist ex-
tremism,”13 and where blame should be assigned within 
the nation’s military and intelligence apparatuses for fail-
ure to anticipate and head off the rampage.14 

Curiously, very little media reporting and virtually no 
offi cial scrutiny has been devoted to the singular imple-

Introduction
At about 10 o’clock on 

the morning of November 
21, 2011, Airman 1st Class 
Nico Cruz Santos barri-
caded himself in a building 
on Schriever Air Force Base 
in Colorado. Airman Santos 
was a member of the base’s 
50th Security Forces Squad-
ron. He was armed with his 
personal handgun.1 

Schriever Air Force Base 
is located near Colorado Springs. It is home to the 50th 
Space Wing, responsible for operating U.S. Department 
of Defense space satellites.2 Santos’s squadron “provides 
physical security, force protection measures and law en-
forcement services” to the wing.3 Santos, however, was 
not on a security or law enforcement mission. It appears 
that he was a troubled person, likely reacting to his im-
minent discharge from the Air Force and possible impris-
onment as a result of having pleaded guilty in a civilian 
court to a charge of attempted sexual exploitation of a 
child.4 

The building in which Santos barricaded himself 
did not have access to the satellite operations.5 It was a 
personnel processing center, a facility in which airmen 
are prepared for their deployment overseas.6 The build-
ing’s function brought immediately to mind the horrifi c 
events of almost exactly two years earlier, November 5, 
2009, when—in a similar processing center at Fort Hood, 
Texas—U.S. Army Major Nidal M. Hasan is alleged to 
have gone on a cold-blooded rampage with his personal 
handgun, leaving a total of 13 dead and 32 wounded.7 
Unlike Major Hasan, who was subdued only after he was 
shot several times by police, Airman Santos surrendered 
without violence at about 8 p.m.8 According to one report, 
Santos threatened suicide, but did not threaten to harm 
others during the siege.9

In the interval between the two events, and as a direct 
consequence of the Pentagon’s reaction to Major Hasan’s 
deadly attack at Fort Hood, however, Congress had im-
posed a signifi cant restriction on the Department of De-
fense. Sandwiched between two sections of the defense 
authorization bill for fi scal year (FY) 2011 mandating 
public access to Pentagon reports, and establishing cri-
teria for determining the safety of nuclear weapons, was 
to be found a new provision, Section 1062, “Prohibition 
on infringing on the individual right to lawfully acquire, 
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said Specialist Gilbert. “It’s easy to fi re and has minimal 
recoil.”24 The soldier testifi ed that he gave Major Hasan “a 
45-minute ‘full tactical demonstration’” of the handgun’s 
capabilities.25 According to the manufacturer, those capa-
bilities are considerable. “Five-seveN® Tactical handguns 
and SS190 ball ammunition team up to defeat the enemy 
in all close combat situations in urban areas, jungle con-
ditions, night missions, etc. and for any self-defense ac-
tion.”26 

Specialist Gilbert and the salesman both noted that 
Major Hasan seemed to know nothing about handguns. 
The accused offi cer videotaped on his cell phone the sales-
man’s demonstration of how to load and clean the weap-
on so that he could review these procedures later.27

In the several months between his purchase of the 
handgun and the shootings at Fort Hood, Major Hasan 
also bought several extra ammunition magazines and 
magazine extenders that increased to 30 the number of 
rounds available to be fi red in each loading of the gun, 
from the usual 20.28 He bought two expensive laser aim-
ing devices, a green one for use in daylight and a red 
one for use at night. The major also bought hundreds of 
rounds of the 5.7x28mm ammunition the gun fi res, in-
cluding boxes of a variant specifi cally designed to pene-
trate body armor.29 According to testimony at the hearing, 
the line of ammunition in question had been ordered off 
the U.S. civilian market, but dealers were allowed to sell 
their existing stocks.30 

In addition to his purchases, Major Hasan was a fre-
quent visitor to Stan’s Outdoor Shooting Range, near Fort 
Hood, where he took a course to qualify for a concealed 
carry permit.31 Witnesses said Major Hasan practiced at 
the range repeatedly, and specifi cally sought training in 
shooting at human targets from as far away as 100 yards. 
Instructor John Coats testifi ed that after one afternoon’s 
tutelage, Major Hasan progressed from being an erratic 
shot to routinely hitting each target’s head and chest.32 
This is consistent with FN’s boast that “the fl at trajectory 
of the 5.7x28mm ammunition guarantees a high hit prob-
ability up to 200 m. Extremely low recoil results in quick 
and accurate fi ring.”33

On the morning of November 5, 2009, Major Hasan 
allegedly put his “high-tech” weapon and training to use 
when he opened fi re with his FN Five-seveN in a crowded 
waiting area near the entrance to Building 42003, a facil-
ity for processing soldiers being deployed overseas. Ten 
minutes later, he lay paralyzed from the chest down, shot 
by police. When the bloodbath ended, 12 soldiers and one 
civilian had been shot dead. An additional 31 soldiers and 
one police offi cer were wounded. A number of other peo-
ple were injured in the scramble to escape the methodical 
shooting. Army investigators found more than 200 spent 
5.7mm rounds in and around Building 42003.34 So many 
rounds were fi red that shell casings lodged in the tread of 
the shooter’s boots, survivors testifi ed, so that they could 
hear a clicking noise at every step he took. “You could 

ment with which Major Hasan is accused of mowing 
down within ten minutes 45 of his comrades-in-arms. This 
was an FN “Five-seveN,” a 5.7mm high-capacity semiau-
tomatic pistol manufactured by the Belgian armaments 
maker, FN Herstal (FN). (Although Major Hasan also car-
ried a revolver that day, investigators found that he did 
not fi re it.15) 

For signifi cant example, the U.S. Senate Commit-
tee on Homeland Security and Governmental Affairs 
issued a report purporting to address the “counterter-
rorism lessons” to be drawn from the Fort Hood matter, 
but emphasized that it had not “examined…the facts of 
what happened during the attack.”16 The words “gun” 
or “fi rearm” appear nowhere in the committee’s report, 
much less the make, model, and caliber of the effi cient 
killing machine Major Hasan is accused of using. The 
incident itself is described in two sentences as a “lone at-
tacker” striding into the center, and “moments later,” 13 
“employees” of the defense department “were dead and 
other 32 were wounded,” all by some unnamed cause.17 
The reader of the report might as well imagine that Major 
Hasan used a fl amethrower, chainsaw, or crossbow as the 
gun that he in fact used. This is the remarkable equivalent 
of issuing a “lessons learned” report on the notorious 
1995 bombing of the federal building in Oklahoma City 
without mentioning the truck bomb by which its principal 
perpetrator, Timothy McVeigh, carried out his attack, or 
presenting a lecture on the implications of the terrorist 
attacks of September 11, 2001 without addressing the use 
of commandeered jetliners as fl ying bombs. The omission 
is all the more remarkable since the committee chairman 
and co-author of the report, Senator Joseph I. Lieberman, 
stated in a May 2010 hearing on terrorists and guns that 
“the only two terrorist attacks on America since 9/11 that 
have been carried out and taken American lives were with 
fi rearms.”18 He cited the Fort Hood shooting and the 2009 
murder of an army recruiter in Little Rock, Arkansas as 
the two attacks.19

But according to extensive testimony reported to have 
been given during a pretrial hearing in Major Hasan’s 
case, the alleged perpetrator himself paid keen atten-
tion to the selection of the weapon he used. He chose the 
FN Five-seveN pistol and the accessories of laser aim-
ing devices and high-capacity ammunition magazines 
precisely because they suited his purpose of effi ciently 
attacking a large number of people.20 Thus, before buy-
ing the handgun on August 1, 2009, Hasan asked a sales-
man at the Guns Galore gun dealer in Killeen, Texas, for 
“the most high-tech gun” available.21 Another witness, 
Specialist William Gilbert, a soldier and self-described 
“gun afi cionado” who was in the store when Major Hasan 
made his inquiry, testifi ed that the accused also sought 
maximum ammunition magazine capacity.22 Specialist 
Gilbert further testifi ed that he owned an FN Five-seveN 
himself, and recommended that model gun to Major 
Hasan because it met the offi cer’s stated specifi cations.23 
“It’s extremely lightweight and very, very, very accurate,” 
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Service Member Second Amendment Protection Act of 
2010, which was designed to forbid any action by the de-
fense department that might affect personal weapons.45 
“Adding more gun ownership regulations on top of exist-
ing state and federal law does not address the problems 
associated with Hasan’s case,” Senator Inhofe stated in a 
press release. Referring to the proposed defense depart-
ment regulations, he continued, “Political correctness and 
violating Constitutional rights dishonors those who lost 
their lives and is an extreme disservice to those who con-
tinue to serve their country.”46

Senator Inhofe offered his bill as an amendment to the 
defense department’s authorization bill for FY 2011. It was 
adopted by the Senate, and, although no similar provision 
had been passed in the House version of the authorization 
bill, it was included in the legislation as enacted, and thus 
passed into law.47 Chris W. Cox, executive director of the 
NRA’s lobbying arm, the Institute for Legislative Action, 
took credit for the legislation, announcing in a “Political 
Report” on the matter that “your NRA has sought, and 
achieved, remedies to some of the worst abuses our ser-
vice members have suffered, through legislation recently 
passed by the Congress and signed into law.”48

Gun Death and Injury in the United States
There are many different ways to look at guns and 

gun control in the United States. But no matter what view 
one may hold, one stubborn fact is impossible to avoid: 
the United States stands alone in its high level of gun vio-
lence, a shocking contrast to those of other developed na-
tions. Two detailed cross-national comparisons of fi rearms 
deaths among comparable nations of the world—pub-
lished in 1998 and 2011—arrived at similar conclusions. 
The 1998 study found that “the US is unique in several as-
pects. It has the highest overall mortality rate, a high pro-
portion of homicides that are the result of a fi rearm injury, 
and the highest proportion of suicides that are the result 
of a fi rearm injury.”49 The 2011 study reported that “the 
United States has a large relative fi rearm problem; fi rearm 
death rates in the US are more than seven times higher 
than they are in the other high-income countries. Firearm 
homicide rates are 19 times higher in the US compared 
with the other 22 countries in this analysis, fi rearm suicide 
rates, and unintentional fi rearm death rates are over fi ve 
times higher. Of all the fi rearm deaths in these 23 high-
income countries in 2003, 80% occurred in the United 
States.”50 This gun carnage is so even though “our rates 
of crime and nonlethal violence are not exceptional.”51 In 
sum, a mugging or argument that goes wrong in Ham-
burg ends up with a few bruises. In Baltimore or a Denver 
suburb it may likely end up with someone being shot.

Gross numbers may help draw a more vivid picture 
of this public health disaster than the more abstract rates. 

Take the example of terrorism. The U.S. Senate Com-
mittee on Homeland Security described the Fort Hood 

hear the clack, clack, clack at the same time you could 
hear the bang, bang, bang of the guns,” one testifi ed.35 
Major Hasan had another 117 unfi red rounds in high-
capacity magazines when he was stopped.36

Witnesses testifi ed that the defendant reloaded often 
and effortlessly as he calmly walked though the building. 
One survivor, Specialist Logan Burnett, tried to rush the 
shooter when he saw an expended magazine fall from the 
pistol, but was shot in the head before he could reach the 
gunman. Another soldier contemplated also charging, but 
testifi ed that the shooter reloaded magazines too quickly 
for him to act.37

The Pentagon Review
After the Fort Hood shooting, Secretary of Defense 

Robert M. Gates appointed Togo D. West Jr., a former 
Secretary of the Army, and Admiral Vernon E. Clark, a 
former Chief of Naval Operations, to conduct a review of 
the incident. The review focused primarily on how well 
the defense department was prepared to meet similar 
incidents in the future and how the department’s policies 
might better deal with personnel like the alleged shooter. 
Aside from a single reference to an unnamed “gunman” 
having “opened fi re,” the report of the review neither de-
scribed nor inquired into the means—the FN Five-seveN 
pistol, the high-capacity ammunition magazines, and the 
laser aiming devices—by which Major Hasan allegedly 
wreaked such great havoc in so short a time.38 An appen-
dix to the report, however, stated the fi nding that “[t]he 
Department of Defense does not have a policy governing 
privately owned weapons,” and recommended that the 
department “[r]eview the need for DoD privately owned 
weapons policy.”39

Three months later, the Department of Defense an-
nounced its follow-up action on 26 of the 79 recommen-
dations of the independent review.40 A detailed list ac-
companying Secretary Gates’s action memorandum noted 
with respect to privately owned weapons that each of the 
individual armed services had developed their own poli-
cies, and had delegated authority to base commanders to 
generate specifi c rules.41 According to media reports, the 
commanders of some bases—including Fort Campbell, 
Kentucky, Fort Bliss, Texas, and Fort Riley, Kansas—re-
quired personnel living off post to register their personal 
fi rearms. In the case of Fort Riley, civilian dependents 
were also required to register their fi rearms.42 The list at-
tached to Secretary Gates’s memorandum stated that the 
Under Secretary of Defense for Intelligence was tasked 
to prepare department-wide guidance on personal guns, 
which would then be incorporated into the department’s 
physical security regulations.43

These actions were suffi cient to galvanize the Na-
tional Rifl e Association (NRA), the principal voice of the 
gun industry lobby.44 One month after Secretary Gates’s 
announcement, U.S. Senator Jim Inhofe introduced the 
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the April 2007 shooting at Virginia Tech in Blacksburg, 
Virginia (33 dead, 17 wounded), and the October 1991 
shooting at Luby’s Cafeteria in Killeen, Texas (24 dead, 
20 wounded). Many other civilian mass shootings have 
taken somewhat lesser tolls, such as the January 2011 
shooting in Tucson, Arizona in which U.S. Rep. Gabrielle 
Giffords was gravely injured (6 dead, 13 wounded).63 

A Failing Industry
This shameful record is not the inevitable corollary 

of a free society. Harvard professor David Hemenway, 
for example, compared the U.S. record with those of the 
three other developed “frontier” nations where English is 
spoken, Canada, Australia, and New Zealand. Hemenway 
points out that, although the four countries are similar in 
per capita incomes, cultures, histories, and rates of violent 
and property crimes, “[w]hat distinguishes the United 
States is its high rate of lethal violence.”64 The difference, 
he concluded, is that these other countries “do a much 
better job of regulating their guns.”65 Like the tobacco 
industry before it, the American gun industry and its 
lobby has successfully employed political intimidation, 
the crassest form of fl ag-waving propaganda, and mass 
marketing techniques appealing to fear and loathing to 
prevent being called to account for the public health di-
saster it has infl icted on America, and to avoid meaning-
ful regulation.

What drives the gun industry is, perhaps surprisingly, 
not success but failure. The civilian fi rearms industry in 
the United States has been in decline for several decades. 
Although it has from time to time enjoyed brief peaks 
in sales, it has been essentially stagnant. For example, 
demand for fi rearms apparently increased beginning in 
2008 because of fears that “high unemployment would 
lead to an increase in crime” and that the administration 
of President Barack Obama would “clamp down” on gun 
ownership by regulating assault weapons. But demand 
fell back as neither of these happened.66 Unlike many 
other consumer product industries, the gun industry 
has failed to keep up with population growth. Between 
1980 and 2000 the U.S. population grew from 226,545,805 
to 281,421,906—a 24 percent increase.67 Over the same 
period, total domestic small arms production fell from 
5,645,117 to 3,763,345 —a 33 percent decrease.68 

In short, as America has gotten bigger, the gun indus-
try has gotten smaller. But, like a snake in its death throes, 
the gun industry has also become more dangerous.

Militarization of the Civilian Gun Market
The FN Five-seveN and the accessories chosen by 

Major Hasan are neither aberrant nor unusual products 
on the U.S. civilian gun market. They are rather typical 
examples of the military-style weapons that defi ne that 
market today. There is no mystery in this militarization. It 
is simply a business strategy aimed at survival: boosting 

attack—in which 13 were killed and 32 wounded—as 
“the worst terrorist attack on U.S. soil since September 11, 
2001.”52 Although the executive branch has resisted call-
ing the shooting a terror attack, the specter of terrorism 
since September 2001 has mesmerized policymakers. The 
threat has inspired infringements on civil liberties that 
would have been thought preposterous before the at-
tacks.53 It has consumed unfathomable billions in federal, 
state and local tax dollars—the Department of Homeland 
Security’s budget request for fi scal year 2012 was $57 
billion, an increase from its FY 2011 request for $56.3 bil-
lion.54 In contrast, the combined FY 2012 budget request 
for the Centers for Disease Control and Prevention and 
the Agency for Toxic Substances and Disease Registry was 
$11.3 billion.55

Yet the relentless count of gun deaths in the United 
States every year takes 10 times the number of lives as the 
terrorist attacks of September 11, 2001. Although counts 
have varied slightly as forensic evidence became available 
and was more thoroughly examined, the total number of 
people killed in all of the terrorist attacks on September 
11, 2001, is approximately 2,975.56 By comparison, there 
were a total of 29,573 fi rearms deaths in 2001 and 31,593 
fi rearm deaths in the United States in 2008, the latest year 
for which data are available.57 Including the Army recruit-
er shot to death in Little Rock (which is offi cially classifi ed 
as a terror attack) and, despite arguments to the contrary, 
the 13 deaths at Fort Hood, a total of 2,989 people have 
died in terrorist attacks in the United States since 2001. In 
the years 2001 through 2008, a grand total of 243,927 peo-
ple died from gunshot injuries in the United States.58 Of 
those, 137,094—slightly more than half— were suicides.59 
Another 541,803 were injured by guns but did not die.60 

These civilian deaths and injuries may be put into 
further perspective by comparing them to the experience 
of the U.S. Armed Services during the same period. The 
total of U.S. active duty military deaths, from all causes, 
in the years 2001 through 2008 was 12,390.61 The total 
deaths caused by “hostile action” during the same eight 
years was 3,811, while the number of deaths from self-
infl icted wounds among active duty military personnel 
was 1,531.62 

Given the lack of widespread public outcry for a re-
ordering of our national priorities, Americans and their 
leadership appear either to be ignorant of or have become 
inured to our endless torrent of civilian gun violence. 
“Routine” gun homicides, shooting injuries, and gun 
suicides get cursory, if any, news media attention. Mass 
shootings, cop-killings, and family annihilations have 
become virtually weekly events in the United States. In 
this respect, for all of the attention the Fort Hood affair 
generated in the media and particularly in the Congress, 
its toll of dead and injured was no greater than a number 
of civilian mass shootings involving handguns. These in-
clude the April 2009 shooting at the American Civic Asso-
ciation in Binghamton, New York (14 dead, 4 wounded), 
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The Dark Side of the Moon
Like the tobacco industry—on the lessons of which its 

conduct is modeled—the gun lobby has gone to extreme 
lengths to draw a veil of secrecy over the facts regarding 
gun violence in America. The tobacco industry success-
fully fought regulation for decades after its products were 
known to be pestilential. But a crack in the industry’s wall 
of deceit and infl uence was opened through the process 
of discovery in private tort lawsuits. Putting aside com-
pensation for the ravaging illnesses tobacco caused its 
victims, “litigation forced the industry to reveal its most 
intimate corporate strategies in the tobacco wars.”75 Dis-
covery revealed that the tobacco industry “had not been 
dealing straightforwardly with the public but had been 
acting in deceptive ways to ease its customers’ growing 
anxieties over the health charges.”76 This revealing light 
on the industry’s darkest schemes helped accelerate tight-
er regulation—“perhaps the most signifi cant change was 
the public recognition of the industry’s extensive knowl-
edge of the harms of its product, and its concerted efforts 
to obscure these facts through scientifi c disinformation 
and aggressive marketing.”77

Knowing that the gun industry could only lose in 
any public forum in which information about the con-
sequences of its products was freely available, the gun 
lobby’s strategists marked well the tobacco industry’s 
defeats in court. After tort litigation was brought against 
the industry by innocent victims of its lethal products 
and reckless marketing, the NRA succeeded in pushing 
though Congress the Protection of Lawful Commerce in 
Arms Act, which President George W. Bush signed into 
law in 2004.78 This extraordinary federal law shields the 
gun industry against all but the most carefully and art-
fully crafted private lawsuits. 

Another and more direct prong of the NRA’s assault 
on freedom of information for the public about the gun 
industry has been a series of so-called “riders”—prohibi-
tory amendments attached to appropriations bills—that 
began in 2003 and have collectively come to be known 
as the Tiahrt Amendments, after their perennial spon-
sor, former Kansas Rep. Todd Tiahrt. These amendments 
have forbidden the federal Bureau of Alcohol, Tobacco, 
Firearms, and Explosives (ATF) from releasing to the 
public useful information, even in summary form, about 
gun traffi cking and gun crimes. Although some informa-
tion may be released to law enforcement agencies, and 
ATF occasionally publishes its own antiseptic and anemic 
reports, the agency’s top offi cials have chosen to broadly 
interpret these prohibitions, virtually shutting down their 
responses to information requests from the general public 
and researchers.79

With this general background in mind, the indus-
try’s exploitation of the Fort Hood disaster as part of its 
broader strategy becomes clear. Thus, Section 1062 of Pub-
lic Law 11-383 forbids the defense department to “collect 
or record” any information about the private fi rearms of 

sales and improving the bottom line in a desperate and 
fading line of commerce.69 

The hard commercial fact is that military-style weap-
ons sell in an increasingly narrowly focused civilian gun 
market. True sporting guns do not. As a recent article in 
an industry publication observed, “if you’re a company 
with a strong line of high-capacity pistols and AR-style 
rifl es, you’re doing land offi ce business. If you’re heavily 
dependent on hunting, you are hurting.”70 

The gun industry today feverishly designs, manufac-
tures, imports, and sells fi rearms in the civilian market 
that are to all intents and purposes the same as military 
arms. It then bombards its target market with the message 
that civilian consumers—just like real soldiers—can eas-
ily and legally own the fi repower of militarized weapons. 
The industry has done this through three major types 
of fi rearms: high-capacity handguns like the FN Five-
seveN used by Major Hasan, assault rifl es and pistols like 
the AK-47 clones that are fl ooding in from the factories 
of Eastern Europe, and sniper rifl es such as the Barrett 
50 caliber anti-armor sniper rifl e, capable of punching 
through an inch of steel from 1,000 yards. It should be no 
surprise that these are the guns of choice in the illegal traf-
fi c from the United States to Mexico, Canada, the Carib-
bean, and other areas of the world.71

The FN Five-seveN—known as the mata policías 
(“cop-killer”) in Mexico—is a virtual poster child of the 
militarization trend. The 5.7x28mm round it fi res was 
specifi cally designed to defeat body armor on the modern 
battlefi eld. Ironically enough, given its use at Fort Hood, 
the handgun itself was designed for use by counterter-
rorism teams. FN clearly recognized the danger of the 
genie it was releasing when it introduced the Five-seveN. 
The company originally claimed that it would restrict the 
sale of its new armor-piercing ammunition and pistol. A 
company spokesman told the Sunday Times in 1996 that 
the pistol was “too potent” for normal police duties and 
was designed for anti-terrorist and hostage rescue opera-
tions.72 

The gun industry press, which invariably fawns over 
the debut of any new gun, played along with FN’s righ-
teous fi ction. The NRA’s American Rifl eman claimed in 
1999 that: “Law enforcement and military markets are the 
target groups of FN’s new FiveseveN [sic] pistol,” and 
told its readers, “Don’t expect to see this cartridge sold 
over the counter in the United States. In this incarnation, 
it is strictly a law enforcement or military round.”73 Simi-
larly, American Handgunner magazine assured the public 
in 2000, “For reasons that will become obvious, neither 
the gun nor the ammunition will ever be sold to civilians 
or even to individual offi cers.”74

In fact, however, greed overcame caution and both 
the gun and its ammunition are easily, legally, and widely 
available in the United States.
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right is protected by the Second Amend-
ment.

And so this Committee confronts a dif-
fi cult issue today: how do we protect the 
constitutional right of Americans to bear 
arms, while preventing terrorists from 
using guns to carry out their murderous 
plans?87

One way to “protect the constitutional right” is sim-
ply to ignore the consequences of that right. This has in-
creasingly been the choice of the nation’s political leader-
ship. In the words of Jim Kessler, vice president for policy 
at Third Way, a group distinguished both by its poll-
driven policy proposals and its infl uence among moderate 
Democrats, “guns seem like the third rail.”88

Although Congress and the White House are perfectly 
prepared to “balance” other constitutional rights in pur-
suit of the so-called “war on terror,” neither has even the 
slightest inclination to do so in the case of “gun rights,” 
notwithstanding the massively disproportionate harm 
guns infl ict on Americans. In 2009, for example, when 
U.S. Attorney General Eric Holder had the temerity to 
suggest that Congress should reenact the expired federal 
assault weapons ban, then-Speaker of the House Nancy 
Pelosi swiftly squelched the idea. “Echoing the position 
often taken by advocates of gun rights,” according to The 
New York Times, Mrs. Pelosi observed, “On that score, I 
think we need to enforce the laws we have right now.”89 
The issue is considered “toxic” to Democrats, according to 
many political observers.90

Staying clear of the third rail of gun control thus has 
become a political by-word in Washington. If there was 
any debate at all on Senator Inhofe’s amendment to the 
defense authorization bill, none of it appears in the public 
record. The proceedings both of the Senate Armed Ser-
vices Committee, and of the committee that reconciled the 
different version of the House and Senate, were closed to 
the public. No public statement in opposition was issued 
by any member of Congress, nor by the Obama Adminis-
tration.

Thus, as the Fort Hood affair demonstrates, the gun 
lobby has successfully shut down information, intimi-
dated any political opposition, and endangered all Ameri-
cans by its reckless militarization of our public space. The 
consequences for public health and the safety of ordinary 
Americans are grim. We all are placed in danger—in our 
homes, our schools, our places of work and worship, and 
even our military bases—by the gun lobby’s actions, and 
by the deafening silence in response from America’s po-
litical leaders.

Endnotes
1. The narrative of Airman Santos’s actions on November 21 is 

based on these sources, unless otherwise noted. Press Release, 
Schriever Air Force Base, Offi cials ID Barricaded Member, 50th 

members of the military or its civilian employees, unless 
they relate to such arms on a defense facility proper, and 
further directs the department to destroy within 90 days 
of the date of its enactment any such records it may have 
previously assembled. There is inescapable irony in Sec-
tion1062’s being inserted between Section 1061, a “sun-
shine” mandate directing the Pentagon to make available 
to the public its reports to Congress, and Section 1063, 
which orders the Pentagon to take certain steps to ensure 
the safety and security of nuclear weapons.

Section 1062’s prohibition has had tragic and entirely 
foreseeable effects. As noted above, 1,531 active duty 
members of the military died from self-infl icted wounds 
between 2001 and 2008.80 (This number does not include 
suicides among former members of the military, which 
are also known to be substantial.) The military has not es-
caped the infection of suicide that accompanies the wide-
spread availability of guns, and the new law has cut off 
an important avenue of suicide prevention among both 
active duty and former military personnel.81 

In the civilian context, “the empirical evidence link-
ing suicide risk in the United States to the presence of 
fi rearms in the home is compelling.”82 The link is no less 
compelling among the military, serving and former alike. 
According to Dr. Elspeth Cameron Ritchie, who recently 
retired as a high-ranking Army psychiatrist directly in-
volved in the issue, “approximately 70 percent of Army 
and Pentagon suicides are by guns.”83 According to a 
study released in October 2011—ominously titled Losing 
the Battle: The Challenge of Military Suicide—48% of military 
suicides in 2010 were accomplished with privately owned 
weapons.84 In spite of this, Dr. Ritchie noted, although 
the Army is “committed to lowering the rate of suicide…. 
there’s a curious third rail that is seldom publicly dis-
cussed: the risks of suicide by fi rearm.”85 She also notes 
that Army Post Exchanges—“basically government-
owned Walmarts [sic] on major posts”—are increasingly 
selling guns and asks whether this is “sending the troops 
the right message?”86

Conclusion—the New Third Rail
It was noted above that the word “gun” appears 

nowhere in the report of the U.S. Senate Committee on 
Homeland Security and Governmental Affairs regarding 
the shootings at Fort Hood. Like much of what goes on 
in the Congress, the report’s drafting was done behind 
closed doors. But some clue as to why the authors of the 
report chose not to mention Major Hasan’s wondrously 
deadly weapon may be found in the words of one co-au-
thor, the committee’s ranking Republican member, Sena-
tor Susan Collins, in her opening statement at the commit-
tee’s hearing on “Terrorists and Guns”:

For many Americans, including many 
Maine families, the right to own guns is 
part of their heritage and way of life. This 
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tainably with the American 
public. The dangers of guns, 
and of youth access to them, 
must be reframed in the 
American consciousness as 
issues of public health and 
safety—around insights like 
responsible parenting, social 
justice and faith—issues that 
matter to people more per-
sonally than even the most 
shocking statistic or head-
line alone ever could.

Further, in addition to 
rallying the American public around policy change, to 
achieve the goal of reducing the greatest possible num-
ber of gun deaths, that policy change must, at the very 
least, occur alongside changes to social norms around 
how we behave with regard to the millions of guns that 
are already out there, for example, in a third of American 
homes. As we have seen with other health and safety is-
sues from smoking to safety belts, changes in social norms 
often occur hand-in-hand with changes in policy, with 
each impacting and inspiring the other in generating the 
momentum for fundamental change.

The Impact of Gun Violence
Firearm injuries are responsible for approximately 

30,000 deaths in the United States every year,1 and an ad-
ditional 65,000-75,000 injuries.2 That’s an average of 270 
Americans being shot every day, and 87 dying from gun 
violence.3 In one year, guns were used in the murder of 
17 people in Finland, 35 in Australia, 39 in England and 
Wales, 60 in Spain, 194 in Germany, 200 in Canada, and 
9,484 in the United States.4 Even controlling for popula-
tion, the fi rearm homicide rate in the U.S. is 19.5 times 
higher than the combined rate of 22 other high-income 
countries.5 

Firearms are particularly dangerous when they are 
accessible to children and young adults. In 2008, ap-
proximately 13% of all deaths of 1-19-year-olds were the 
result of fi rearm injury. Eight children and teens die from 
fi rearm suicides, accidents and homicides every day, and 
an additional 56 are injured. New research fi nds that the 
incidence of non-fatal pediatric fi rearm injury in the Unit-
ed States is 30% higher than previous estimates with ap-
proximately 20,600 fi rearm injuries occurring each year in 
children aged 0-19 years, 40% of which are unintentional.6

Introduction
Legal and political 

advocacy are vitally impor-
tant parts of the solution to 
gun violence in the United 
States. However, to fully 
realize its goals, the gun vio-
lence prevention movement 
needs something more. In 
addition to lobbying and le-
gal expertise, the movement 
needs strong, insightful 
messaging that will reach 
Americans on a personal level, 
and passionately and sustainably engage the public in the 
fi ght for solutions. 

Numerous hard-fought legislative battles over specifi c 
policy measures have resulted in the national conversa-
tion about guns being dominated by partisan political de-
bate, rather than a productive discussion of gun violence 
as the urgent issue of public health and safety that it is. 
Further, while far too many people have experienced gun 
violence fi rsthand, many have not and do not believe it is 
an issue that they need to worry about. As a result, for a 
large portion of America, it is all too easy for the issue of 
gun violence to be comfortably relegated to “others,” like 
those who live in our violence-plagued inner cities. 

As a result of the political debate and the lack of 
deep personal identifi cation with the issue, the voice of 
the American public in demand of any change is dispas-
sionate. Despite the fact that the overwhelming majority 
of Americans, including most gun owners, are in favor 
of virtually every proposed policy measure, not nearly 
enough people see gun violence as “their issue” to have a 
reasonable chance of changing the status quo, especially 
considering the power wielded by the well-funded gun 
lobby. Even the most signifi cant national tragedies even-
tually fade from the headlines, and any related public out-
cries for policy change eventually dissipate.

Strategies for engaging the American public behind 
these policy measures have typically focused on appeal-
ing to “common sense,” leveraging shocking statistics or 
capitalizing on heightened public attention after atypical, 
high profi le shootings. Clearly, this is not enough. 

To change the status quo, and to have a meaningful 
and lasting impact on gun violence, we believe the move-
ment must fi nd a way to resonate more deeply and sus-
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brielle Giffords incited heated policy debate around guns, 
with advocates on both sides of the conversation com-
ing out in force. Gun control activists called for stricter 
gun laws, including proposals of a ban on high-capacity 
ammunition magazines, a prohibition on carrying guns 
within 1,000 feet of elected offi cials, improvements in the 
background-check system, and closing the “gun show 
loophole.” Meanwhile, gun rights advocates were quick to 
state that there was no proof stricter gun controls would 
have prevented the incident from happening, and Arizo-
na’s legislature made no changes to its plans to introduce 
a new bill that would allow college students to carry con-
cealed weapons on campus, days after the incident.

Nearly a year after the Arizona shooting and the 
public outcry that followed, no fi rearm-related laws of 
any kind have been passed into law at the national level, 
and many remain in committee, not having been voted 
on by either house. Further, in the months that followed 
the tragic event, gun rights advocates continued to press 
for a variety of new rights, both nationally and at the state 
level. Proposed legislation includes concealed carry reci-
procity, which would require states to recognize concealed 
carry permits issued in other states; granting people the 
right to carry concealed handguns on college campuses; 
and barring physicians from asking patients about the 
presence of guns in the home.

The shooting of Representative Giffords, tragic 
though it was, was widely seen as the biggest opportunity 
in years to pass legislation restricting dangerous access to 
fi rearms in the United States. Yet, as we have seen after 
many tragedies that came before, the results have been 
disheartening. A year after the tragedy, the shooting and 
the ensuing focus on gun violence have largely dropped 
out of the public discourse, and the public outcry has once 
again dissolved to near apathy.

We can take some heart from New York State, where 
lawmakers pushing for stricter gun safety regulations are 
continuing to persevere. Attorney General Eric Schneider-
man recently released a report exposing the failure of gun 
vendors at gun shows to carry out mandatory criminal 
background checks, and Senator Kirsten Gillibrand intro-
duced the Gun Traffi cking Prevention Act, which would 
crack down on illegal gun traffi ckers. In addition, the 
New York City Council is considering passing resolutions 
in favor of closing the “gun show loophole” and opposing 
national concealed carry reciprocity legislation. 

Gun legislation is historically diffi cult to pass, howev-
er. This can seem like a mystery to gun control advocates, 
as research has shown that the overwhelming majority 
of Americans are in favor of nearly all gun control policy 
proposals.13 The truth is that the existing public support 
for this issue is simply not enough. It is not passionate 
enough or dedicated enough, and when matched against 
the overfl owing coffers of powerful gun rights groups, 
the cries of those in favor of tighter restrictions are easily 
drowned out.

New York State actually fares better than the country 
as a whole in terms of fi rearm deaths, with a rate less than 
half the national average.7 However, there are still approx-
imately 1,000 fi rearm deaths in New York each year, of 
which, about 100 are youth.8 These numbers may not be 
shocking on their own, but each of these deaths represents 
a tragedy that most likely could have been prevented. 

In addition, while New York State’s gun death rate 
overall is below the national average, in urban areas like 
Rochester and New York City, the rates are much higher 
among particular subsets of the population. For example, 
among African Americans between 15 and 19 years old in 
Rochester, the rate of gun violence is 65 times the national 
average.9 This is a dire problem that cannot be ignored.

Injury and death are the obvious costs of access to 
guns and gun violence. However, gun violence has hard 
economic costs as well, in the form of medical care to 
treat those who are injured, as well as in tax dollars that 
go toward increasing police presence in neighborhoods 
affected by gun violence, and prosecuting and jailing gun 
offenders. It is estimated that these costs total $4 billion to 
$5 billion each year.10 

In addition to the price of lives lost and increased se-
curity, there are psychological costs associated with guns, 
for youth especially.11 According to the 2009 CDC Youth 
Risk Behavior Surveillance System, 5% of high schools 
students did not go to school at least once during the 
month before the survey because of fear for their safety 
at or on their way to school.12 In New York State, the rate 
is 6.3%, statistically signifi cantly higher than the national 
average. This represents over 60,000 days missed from 
school in New York State, probably many more. The fear 
imposed by gun violence leads to lost educational oppor-
tunity for youth, as well as increased likelihood of joining 
a gang or turning to violence in search of personal protec-
tion.

Addressing The Problem of Gun Violence
The problem is clear: access to guns in our state and 

across our nation has serious impacts on society, including 
the shocking loss of human life, and steps must be taken 
to reduce the negative consequences that result from 
the presence of guns in the United States. There are two 
major ways that these issues are traditionally addressed: 
through advocacy efforts to shift public policies toward 
those that prevent gun violence (including legal and 
regulatory efforts), and through education and awareness 
efforts to reframe the issue as an urgent matter of public 
health and safety in a way that sustainably engages the 
American public in the pursuit of solutions. We believe 
that these efforts must go hand-in-hand.

The Policy Approach 
In January 2011, the mass shooting in Arizona that 

killed six and critically wounded U.S. Representative Ga-
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ondhand Smoke media campaign, demonstrated 
that the overwhelming majority of smoking parents 
(93%) became committed to protecting children 
from secondhand smoke as a result of exposure to 
the campaign, and 53% intended to smoke outside 
of their home and away from their children.14

• According to the Centers for Disease Control and 
Prevention, between 1997 and 2007, U.S. smoking 
rates have declined by 5%. Many experts believe 
that the increased awareness of Secondhand Smoke 
and other anti-smoking messages played a vital role 
in this change, beginning with the CDC’s own ad 
campaign launched in 1998.15

Today, lawmakers have gone so far as to ban smok-
ing in restaurants and bars in many cities across the na-
tion; and in New York City it is now illegal to smoke in 
most public spaces, like parks and beaches. It is true that 
effective strategic lobbying and legal strategies played 
an important role in creating changes in smoking laws 
nationally; but so did the public outcry on the basis of sec-
ondhand smoke.

Generating Public Support for Gun Violence 
Prevention

The American gun debate, to date, has been largely 
focused on issues such as what types of guns and am-
munition should be legal for individuals to own, and in 
what places and circumstances, public and private, people 
should be legally permitted to, or prohibited from, carry-
ing weapons. It is easy for Americans to grow confused 
or tired of these policy arguments, and to lose a sense of 
personal connection to the issue. In its current state, it is 
diffi cult to generate the level of passionate public support 
needed to create real social or policy change.

To generate a high level of public support around gun 
violence prevention, we must demonstrate to Americans 
that they have a personal connection to the issue, and a 
stake in solving it, whether or not they have experienced 
gun violence fi rsthand, and whether or not there are guns 
in their homes. 

One way The Center to Prevent Youth Violence seeks 
to accomplish this is by appealing to parents of children 
and adolescents on the basis of the health and safety of 
their families. To fully explain CPYV’s approach to this 
challenge, we must fi rst provide some additional analysis 
of youth gun deaths, on which our approach is based.

Dimensionalizing the Problem: The Surprising Danger 
of Guns in Homes

One signifi cant challenge in dimensionalizing the 
nature and extent of gun violence as a public health issue 
is the lack of statistical data. Even though tens of thou-
sands of Americans become victims of shootings every 
year, there is a surprising lack of information that could 

Generating Public Support: The Case Study of 
“Secondhand Smoke”

To have a meaningful and lasting impact on gun vio-
lence in the United States, we must fi nd a way to resonate 
more deeply and sustainably with the American public. 
The dangers of guns must be reframed in the American 
consciousness as an issue that impacts people on a level 
more personal than even the most shocking statistic or 
headline could ever reach, on the level of people’s per-
sonal health and safety and that of their families.

“To generate a high level of public 
support around gun violence prevention, 
we must demonstrate to Americans that 
they have a personal connection to the 
issue, and a stake in solving it, whether or 
not they have experienced gun violence 
firsthand, and whether or not there are 
guns in their homes.“

We believe we can learn from other analogous is-
sues, such as tobacco, where campaigns like “Secondhand 
Smoke” marginalized, even created indignation toward 
unsafe behavior, providing the public engagement and 
support necessary for almost unthinkable policy change. 

Looking closely at the issue of smoking, there are 
many analogies between the challenges that issue faced 
twenty years ago and those that gun violence faces today. 
First, it is a deeply entrenched, often culturally glamor-
ized behavior. In fact, smoking may have been even more 
deeply entrenched than guns because of its addictive na-
ture. Second, those against smoking, while also supported 
by common sense and growing evidence of the serious 
health impacts, were up against the marketing efforts of 
a powerful industry and lobby. At one point, the tobacco 
industry was considered one of the three most powerful 
national lobbies, just as the gun lobby is today.

The Secondhand Smoke Campaign was essential to 
overcoming those challenges and creating deep and last-
ing social and policy change. The campaign did this by 
creating a sense of social intolerance and individual guilt 
around behaviors that put others at unnecessary risk. 
In some cases this led directly to the personal choice of 
smokers to change their behavior (i.e., “If I’m risking my 
child’s health, I’m not going to smoke around them”); in 
other cases it resulted in social pressure based on intoler-
ance from non-smokers (i.e., “How dare you subject me 
or my loved ones to the impact of your dangerous habit”). 
Together, these outcomes amounted to a tangible sense of 
cultural indignation and unacceptability, which led to pre-
viously unthinkable social and political change:

• A 2003 study conducted by the University of Cin-
cinnati, which examined the effectiveness of a Sec-
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Unintentional Deaths

Unintentional deaths related to fi rearms typically re-
fers to deaths occurring either while hunting, when a gun 
is mistaken for a toy, when showing a gun to others, when 
the trigger is otherwise pulled unintentionally, or when a 
gun is dropped or mishandled. 

Unintentional deaths are often considered a nearly 
negligible portion of overall gun deaths. Aside from the 
fact that on its own, 600 Americans, nearly a third of 
which are children, dying under preventable circumstanc-
es is an unspeakable tragedy, there is strong evidence that 
the actual number of youth gun deaths is signifi cantly 
under-reported. 

For example, unintentional fi rearm death rates are 
often based on the reports from medical examiners and 
coroners, and local policy often requires that these pro-
fessionals classify any death resulting from one person 
shooting another as a homicide. Additionally, even if the 
police or legal system later declares the death uninten-
tional, there is often no recourse available to change the 
initial classifi cation. As a result, a signifi cant number of 
youth deaths per year are mislabeled and miscounted as 
homicides rather than accidents. In one study focusing on 
Miami-Dade county, it was observed that over the course 
of four years, the actual number of pediatric uninten-
tional deaths was more than four times the rate reported 
through the coroner’s classifi cation.16

Regardless of the actual number of unintentional 
youth gun deaths, there is little question as to the causes 
and risk factors, as confi rmed by a number of studies. 
The presence of unlocked guns in the home increases the 
risk to children of both accidental gun injuries and unin-
tentional shootings. Research has demonstrated that resi-
dents in states with high levels of gun ownership are sev-
eral times more likely to die as a result of fi rearm injury 
than in states with low rates of gun ownership.17 Further, 
a gun in the home is four times more likely to be used in 
an unintentional shooting than in self-defense.18

In addition, storing guns safely, ideally by locking up 
guns unloaded with ammunition locked up separately, is 
a critical factor in preventing unintentional fi rearm deaths 
and injuries to children and young people.19 However, 
in U.S. homes with children and fi rearms, 55% were re-
ported to have one or more fi rearms in an unlocked place, 
and 43% reported keeping guns without a trigger lock in 
an unlocked place.20 In 2002, over 1.69 million children 
under 18 were living in homes with loaded and unlocked 
fi rearms.21

Suicide

Suicide is the most common cause of fi rearm death 
nationally, and the second most common form of youth 
gun death, after homicides.22 Firearms are used in half of 
all suicides. Unlike suicide attempts using other methods, 
suicide attempts with guns are nearly always fatal.23 Sev-

be used to identify and support the best solutions. For 
example, much of the available data comes from the Na-
tional Violent Death Reporting System, which currently 
collects data in fewer than half of the states. Further, local 
protocols for recording information about violent deaths 
vary signifi cantly, sometimes even within the same city. 
However, by closely examining the data available, some 
striking insights are revealed. 

Bringing together experts from the public health and 
business communities, CPYV recently analyzed exactly 
how the more than 200 million guns currently in circula-
tion result in youth gun deaths. The conclusions, based 
on analysis from the Harvard School of Public Health, 
point to specifi c opportunities to prevent most youth gun 
deaths, and some may be surprising:

• Approximately 50% of all youth gun deaths, or ap-
proximately 1,500 per year, are the direct result of 
children having access to guns from homes where 
the guns are “under direct parental control.” This is 
counter to the common misperception that the over-
whelming majority of youth gun violence is related 
to “random crime,” gangs or drugs. The reality is 
that half of youth gun deaths are from suicides, ac-
cidents or homicides that simply would not have 
occurred had parents taken relatively simple steps 
to prevent a child from having access to a gun in 
their home.

• The remaining 50% of youth gun deaths, or ap-
proximately 1,500 per year, are caused by guns 
that are “not under direct parental control” such 
as youth-on-youth homicides from gang, drug and 
school violence. Encouragingly, there is substantial 
evidence that these types of gun violence can be 
prevented through simple measures that young 
people can take. For example, studies show that 
in most instances, young people other than the 
perpetrators are aware that a gun attack is going 
to occur before it does. However, due to social and 
safety concerns, young people are often not inclined 
to come forward with the information that could 
readily prevent a tragedy. As a result, many youth 
deaths from gun violence could likely be prevented 
simply by making it safe for young people to speak 
up, and inspiring them to do so.

We believe this fi rst category of youth gun deaths, the 
half that occurs due to guns “under direct parental con-
trol,” represents a powerful opportunity to make the issue 
and its solutions matter to parents, including those with 
guns in their homes, on a level capable of changing key 
individual attitudes and behaviors, saving lives immedi-
ately and, ultimately, creating new, healthier, social norms.

The following is a breakdown of the three primary 
ways in which youth access to guns in homes leads to 
about 50% of youth gun deaths annually:
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and ideological debate and the fact that guns are used 
extensively for recreational purposes, it is not practical to 
seek to convince the majority of parents to remove their 
guns altogether. 

Fortunately, it also is not necessary. The primary risk 
factor in the category of “guns under direct parental con-
trol” is unsafely stored fi rearms. By providing the Ameri-
can public with clear, unbiased information, through cred-
ible messengers, about the hazards associated with youth 
access to fi rearms in the home, including suicide, uninten-
tional shootings, and homicide, and explaining how lives 
can be saved, by either removing fi rearms from the home 
or by storing them safely, we can inspire safer gun owner-
ship and storage choices.

And, more important to policy activists, this also cre-
ates a cultural intolerance of unsafe behavior, similar to that 
created by the “Secondhand Smoke” campaign. It trans-
forms gun violence from an abstract political debate into 
a simple and emotionally charged matter of responsible 
parenting. In the end, gun violence is not just a law en-
forcement, political or economic issue; it is a serious threat 
to public health and safety, one with existing solutions 
and one that cannot continue to be misunderstood or ig-
nored. If the public is made aware of the facts behind the 
huge numbers of gun deaths, and shown how simple it 
would be to prevent them, and eliminate the risk to their 
own families, those who continue to leave guns accessible 
to children in their homes will not be abided. 

As stated by David Hemenway at the Harvard School 
of Public Health, “If any other consumer product had this 
sort of disastrous effect, the public outcry would be deaf-
ening; yet when it comes to guns such facts are basically 
accepted as an unfortunate reality of American society.”28 
We must inform parents, and encourage them to view 
guns as they view cigarettes, motor vehicles, or any other 
product that has obvious risks associated with it. And we 
must create the “deafening public outcry” needed to cre-
ate real change.

To this end, our organization has developed two dis-
tinct, but related, public education campaigns that work 
to educate and inspire parents, the ASK and Suicide-Proof 
Your Home Campaigns.

ASK (Asking Saves Kids)

The ASK (Asking Saves Kids) Campaign was 
launched in 2000 in partnership with the American Acad-
emy of Pediatrics. ASK is based on the facts that about 
one-third of homes with children have a gun, more than 
half of those guns are stored unsafely, either loaded or un-
locked, resulting in roughly 12 million children under the 
age of 18 in homes with unsafely stored guns.

ASK inspires parents simply to begin asking if there 
are guns where their children play. By employing mass 
media and education to make parents aware of the dan-
gers to their children associated with unsafely stored 

eral researchers have drawn a link between suicide and 
the presence of a gun in the home. For example, it has 
been demonstrated that keeping a fi rearm in the home 
increases the risk of suicide (by any method) by a factor 
of three to fi ve and increases the risk of suicide with a 
fi rearm by a factor of 17.24 Further, in over 80% of youth 
suicides involving a fi rearm, the fi rearm used in the sui-
cide belonged to a family member, usually a parent. When 
information about storage status was available, about 
two-thirds of the fi rearms had been stored unlocked.25

Youth suicide is often an impulsive act. A study exam-
ining suicide deaths of youth under 18 found that at least 
one-third had experienced a crisis in the past 24 hours. 
However, the crises that lead to suicide are often short-
lived; nine out of ten survivors of suicide attempts do not 
go on to die by suicide. Given that these crises are often 
temporary, the method of attempt plays a critical role in 
the outcome. Research suggests that by removing access 
to fi rearms in homes with adolescents, the risk of a youth 
suicide taking place in that home is greatly diminished. 

Homicide

About 40% of all gun deaths, and over two-thirds 
of all youth gun deaths, are classifi ed as homicides. As 
explained earlier, studies have shown that this number is 
likely to be infl ated, but regardless of the actual propor-
tions, homicide is a signifi cant cause of gun death in the 
United States. 

However, evidence suggests that approximately 41% 
of all gun-related homicides would not have occurred un-
der the same circumstances if guns were not present—this 
percentage is made up primarily of homicides committed 
by intimate partners and family members.26 In addition, 
there is some evidence that youth gun offenders tend to 
rely on guns that are available in homes.27 This evidence 
suggests that, like accidents and suicides, many youth ho-
micides could be prevented through safer storage of guns 
in the home.

The Dangers of Guns in Homes: Making the 
Solutions Matter

Approximately 50% of all youth gun deaths are the 
direct result of children and teens having access to guns 
either in the homes where they live or the homes of 
friends and family members. This means that if parents 
were to take some simple steps to store fi rearms more 
safely, most, if not all, of these deaths could be prevented.

There is extensive academic support for the fact that 
simply by storing fi rearms locked and unloaded, as rec-
ommended by the American Academy of Pediatrics, par-
ents can dramatically decrease the likelihood of a child in 
their home dying from gun violence. Similarly, removing 
fi rearms from homes altogether brings the risk of a child 
dying from gun violence in that home to about zero. Al-
though this point is somewhat obvious, given the political 
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Next Steps

We believe insights and programs like these have the 
potential to create the type of personal engagement and 
sustained public outcry necessary to achieving real social 
change around attitudes and behaviors around gun vio-
lence in the U.S. These campaigns speak to parents on an 
extremely personal level, creating awareness of the risks 
of unsafely stored guns, and leading to intolerance of dan-
gerous gun storage practices. If taken to the national level 
and absorbed into the American consciousness, the four 
youth deaths every day that occur as a result of unsafely 
stored fi rearms will no longer go unnoticed. They will no 
longer fail to illicit public outrage. 

“It must search for insights to make 
people care more deeply and more 
personally about the issue and to demand 
change of themselves and others—
insights like protecting our children or 
faith and social justice.”

Conclusion
The gun violence prevention movement is in need of 

reinvigorating and re-energizing. After decades of battling 
the better funded, better organized gun lobby, trying to 
change a deeply entrenched status quo, with an almost 
irrational lack of concern from the American public, those 
who have dedicated their careers and, in many cases the 
better part of their lives, to creating positive change might 
be justifi ed to feel frustrated. We are often amazed and 
inspired, however, to see how undeterred the core of the 
movement has remained. 

Just as importantly, however, we are inspired by the 
opportunity that we are certain exists to turn all this noble 
work and dedication into real and lasting change. The 
missing element is the sustained and passionate engage-
ment of the American public, on the basis of our indi-
vidual and collective health, safety, and well being. We 
have seen how such insights can turn around analogous 
issues like tobacco, where the demands of the people can 
overcome the interest of big business and big lobbying to 
create almost unthinkable changes in social norms and 
policy.

The goals of the gun violence prevention movement 
are already attached to the best interests of the American 
people—to save lives—what is more fundamental than 
that? However, the gun violence prevention movement 
must also not fool itself into thinking that being right or 
being sensible is ever enough. It must search for insights 
to make people care more deeply and more personally 
about the issue and to demand change of themselves and 
others—insights like protecting our children or faith and 
social justice.

guns in other homes, the ASK Campaign sparks a chain 
reaction of key attitude and behavior changes, leading 
to a social consciousness and awareness of the dangers 
of guns in homes with kids and peer-to-peer intolerance 
of unsafe behavior, ultimately leading to parents storing 
guns safely or removing them altogether, greatly dimin-
ishing or eliminating the possibility that those guns will 
cause an accident, murder or suicide. 

In 2006, CPYV worked with the Harvard School 
of Public Health to assess the impact of a community-
focused ASK Campaign in a controlled study. Using Rock-
ford, Illinois, as the test market and Joliet, Illinois, as the 
control market, CPYV implemented a year-long campaign 
that involved mass media, grassroots organization and 
education, and participation from several local leaders 
and celebrities. The results of this study demonstrated 
a signifi cant initial impact and substantial long-term 
promise, indicating that those who had been exposed to 
the campaign were more likely to be concerned about the 
presence of fi rearms when their children visit friends’ or 
neighbors’ houses, and were more likely to ask about the 
presence of guns in the homes where their children visit. 

Suicide-Proof Your Home

The Suicide-Proof Your Home Initiative is a compre-
hensive public information campaign that focuses on sui-
cide prevention by lethal-means restriction. This approach 
is based on research by the Harvard School of Public 
Health showing that the method a person uses to attempt 
suicide plays a key role in whether he or she lives or dies. 
While about 85% of attempts with a fi rearm are fatal, 
many of the most widely used suicide attempt methods, 
including overdose and cutting, have fatality rates below 
5%. Since 9 out of 10 of those who attempt suicide and 
survive do not go on to die by suicide, restricting access to 
lethal means such as fi rearms, particularly in the home, is 
crucial to lowering suicide rates and saving lives. 

Focusing on individual behavior change around le-
thal means access, the Suicide-Proof Your Home Initiative 
educates parents directly about the simple steps they can 
take to keep guns and medicine away from their children. 
We partner with local public health and community orga-
nizations, using print resources and a media campaign to 
spread the word. As with all our programs, our organiza-
tion works closely with our partners to tailor the cam-
paign to the audiences and needs of each community. 

The Suicide-Proof Your Home Initiative has been 
proven effective in infl uencing attitudes and behaviors, 
achieving dramatic positive results in our statewide cam-
paign in Rhode Island in partnership with the Rhode Is-
land Department of Health. In a phone survey conducted 
after the Rhode Island campaign, 72% of parents said it 
was “very important” to suicide-proof their homes, 33% 
had already made changes around the home to make 
their homes safer, and 17% were considering making such 
changes.
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tor of The Center to Prevent Youth Violence (CPYV), 
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resigned as the youngest partner in the history of the J. 
Walter Thompson advertising agency to co-found CPYV 
after his brother was critically wounded in a shooting 
on the observation deck of the Empire State Building in 
1997. Today, Dan is widely recognized as one of the most 
prominent national spokespersons on the gun violence 
issue, and CPYV’s innovative and proven public health 
and safety campaigns have positively impacted tens of 
millions of children and families nationwide. 

Note: Since this article was submitted, but prior to pub-
lication, Dan Gross has left CPYV to become President of 
the Brady gun violence prevention organizations.

Allison Dickin is Program Director of The Center to 
Prevent Youth Violence where she oversees the imple-
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and abroad. She holds a Master of Arts degree in Sociol-
ogy from the University of Chicago, and a Bachelor of 
Arts degree in Sociology and Economics from Bucknell 
University.

We at CPYV have seen how programs like The ASK 
Campaign and Suicide Proof Your Home show the poten-
tial that exists to change individual attitudes, behaviors 
and social norms around guns in homes. We are certain 
that they are not the only answers, but we are also certain 
that efforts such as these to engage the American public in 
solutions and create cultural change are an essential, and 
to this point underemphasized, part of the movement to 
create real and lasting change.
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Letter to the Editor

To the Editor,

“Pataki v. Assembly: The Unanswered Question,” by my friend Jim McGuire, in 13 Government, Law and Policy  
11 (2011) signifi cantly understates the problem the plurality created by deciding, in effect, that the Governor can 
insert the equivalent of substantive legislation into his or her budget bills which the Legislature cannot reject with-
out rejecting the associated appropriation. McGuire argues that the Legislative threat to reject the appropriation can 
force the Governor to negotiate the legislative language. This argument fails to acknowledge the severe disadvan-
tage the Legislature is likely to face when the appropriation supports popular spending programs. 

When I fi rst chaired the Assembly’s Committee on Correction, I and my Senate counterpart, Chris Mega, were 
able to impose on the Governor’s prison spending proposal what in those days we called “green book” language 
requiring each correctional facility in our State to offer a drug abuse treatment program. Legislative “green book” 
language no longer exists, thanks to the Court of Appeals. Perhaps that is as it should be. But if the Legislature can-
not add “legislative” items to the budget, the Governor should not have effectively untrammeled power to do so 
either.  

McGuire correctly points out that a sensible curb on that power would be diffi cult to devise.  He is not correct, 
however, in arguing that the Court should not make the effort.

Sincerely,
Dan Feldman   

Visit us on the Web at Visit us on the Web at WWW.NYSBA.ORG/CAPSWWW.NYSBA.ORG/CAPS
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