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Message from the Chair
By Patricia E. Salkin

As I am fi nishing my fi rst 
year as Chair of the Commit-
tee on Attorneys in Public Ser-
vice, it has become even more 
apparent that government 
lawyers are not only intelli-
gent, hard-working and com-
mitted public servants, but as 
a group, government lawyers 
are thoughtful, supportive 
and dedicated volunteers for 
our State Bar Association. This 
fact is no surprise to our new 

State Bar President, Kate Grant Madigan, who early on 
recognized the untapped resources in the government 
law arena. President Madigan, known to Committee 
Members affectionately as our “fairy godmother,” was 
instrumental in the creation of the Committee on At-
torneys in Public Service as a vehicle to demonstrate the 
Association’s desire to more actively involve government 
lawyers in all aspects of the Association. The Association 
has benefi ted by the diversity of experiences from public 
sector lawyers and government lawyers have felt more 
welcomed in terms of membership and participation in 
Association activities, and we have all benefi ted from 
the professional exchange of information that has helped 
to enhance publications and programs. The Committee 
looks forward to working more closely with President 
Madigan in the coming year.

Inside this issue of the Government, Law and Policy 
Journal, readers will fi nd a photo montage from the Janu-
ary 2007 Annual Meeting. The Committee’s events once 
again topped anything we had done before. Attendance 
at our CLE program—which featured a morning session 
on recent cases of interest decided by the U.S. Supreme 
Court, and an afternoon session focused on eminent 
domain—was high and evaluations were outstanding. 
In fact, people are still offering positive feedback about 
the program months later. Special thanks to Committee 
members Donna Case and Mary Berry who coordinated 
the program content, speakers and materials. 

The 2007 Excellence in Public Service Awards were 
presented to three distinguished public servants who 
collectively set the standard for excellence. Chief Judge 
Judith Kaye; Murray Jaros, currently with the Associa-
tion of Towns of the State of New York; and Joan Kehoe, 
Counsel at the NYS Department of Agriculture and Mar-
kets, are not only role models in the legal profession, but 

they have mentored and inspired countless others who try 
to emulate their high standards of professionalism, service 
and capability. Thank you to Anthony Cartusciello and 
Robert Freeman, co-chairs of the Awards Committee, for 
selecting these distinguished lawyers for well-deserved 
recognition and for allowing us to show in one small way 
our appreciation for their work. 

Our Administrative Law Judge subcommittee has 
been particularly active this year under the leadership 
of Catherine Bennett and James McClymonds. In addi-
tion to a series of statewide CLE programs organized by 
Past-Chair James Horan, this year the subcommittee has 
invested considerable time in developing a proposed 
code of conduct for ALJs. The full Committee is looking 
forward to reviewing and discussing their work and to 
sharing a proposal with the leadership of the Association 
in the near future.

Under the leadership of David Markus, Donna Snyder 
and Lori Mithen-DeMasi, our subcommittee on legisla-
tion is planning a September 2007 invitational summit 
at the State Bar on the government attorney-client privi-
lege. This is an issue that remains of particular interest to 
government lawyers, and one where more guidance in the 
form of legislation and/or commentary in the rules of pro-
fessional conduct may be appropriate. The summit will 
explore these options and examine whether any recom-
mendations for future action may be advisable. 

Also in the fall of 2007, under the guidance of Linda 
Valenti, Carl Copps, Steve Richman and Stephen Casscles, 
the Committee will be launching a new web-based portal 
for government lawyers where we hope NYSBA members 
will fi nd one-stop shopping for Internet links and infor-
mation to better assist lawyers looking for helpful sources 
about government law. 

My job this year has been made infi nitely easy by an 
additional team of subcommittee coordinators who have 
kept the Committee working between regularly scheduled 
meetings. Special thanks to Spencer Fisher, Peter Loomis 
and Donna Snyder for outstanding leadership and com-
mitment to the Committee and to the Association. And, 
I would be remiss without continuing to thank publicly 
the Association staff for their continued assistance and 
guidance: Pat Wood and Maria Kroth in Membership, 
and Wendy Pike and Lyn Curtis in Publications. Last, but 
certainly not least, thank you to Rose Mary Bailly, editor-
in-chief of our fl agship Government, Law and Policy Journal.
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Editor’s Foreword
By Rose Mary Bailly

In the wake of the decision 
of the United States Supreme 
Court in Kelo v. City of New 
London, Connecticut upholding 
the use of eminent domain for 
economic development, strong 
opposition erupted and critics 
of the decision suggested it was 
“open season on eminent do-
main.”1 While such a backlash 
may not be surprising to those 
who thought the court had 
strayed from precedent, the articles in this issue devoted 
to the subject of eminent domain make clear that Kelo did 
not represent new law. Despite the fact that the Court was 
merely following the current trend of cases, the Kelo deci-
sion and the reaction that ensued offers an opportunity 
to assess the state of eminent domain law in New York 
and whether changes to the law are warranted. In fact, A. 
Vincent Buzard, past President of the New York State Bar 
Association, appointed a special Task Force on Eminent 
Domain to study the issue and to make recommendations 
to the Association leadership regarding an appropriate 
response to the issue resulting from the Kelo backlash. 

Once again a wonderful collaboration produced this 
fascinating issue. First and foremost, I want to thank Jon 
N. Santemma, Esq., and David Wilkes, Esq., CRE, FRICS, 
our special guest editors, for taking the lead in assembling 
this issue. Jon N. Santemma is of counsel to the Tax Cer-
tiorari and Condemnation Law Practice Group of the fi rm 
of Jaspan, Schelsinger and Hoffman with over 35 years of 
experience in tax certiorari and condemnation law. David 
Wilkes, from the fi rm of Huff Wilkes, is an international 
real estate advisor, concentrating in property taxation and 
local government fi nance, complex property valuation, 
eminent domain, and emerging market tax and mortgage 
fi nance, including Islamic law-compliant mortgages. The 
depth of their expertise on the subject of eminent domain 
was extremely helpful to this effort. Our authors one and 
all add to our appreciation of the complexity of the law of 
eminent domain and present readers with very different 
and diverse views and analyses of eminent domain law in 
New York and across the country, views with which not 
everyone will agree.

Our fi rst series articles looks at the fallout from Kelo. 
David Schultz takes us through the Kelo decision and the 
criticism surrounding the distinction between a valid 
public use and a private taking and where economic 
development straddles the dividing line in Comprehen-
sive Plans, Corporate Thuggery, and the Problem of Private 
Takings. The author notes approvingly that the existence 

of a comprehensive plan as backdrop to the exercise of 
eminent domain may validate a public use. He contends 
that the more diffi cult problem is dealing with a corporate 
developer that asserts power for its own interests and the 
inequities that allow that to happen. He indicates that the 
latter problem will not necessarily be fi xed by changes in 
the law of eminent domain. 

In The Mighty Myths of Kelo, Professor John R. Nolon 
challenges the hyperbole that has surrounded much of 
the discussion of the Supreme Court’s decision in Kelo. He 
traces the law as stated in Kelo back to much earlier cases 
and concepts. He contends that the numerous legislative 
efforts to curtail the use of eminent domain in response 
to Kelo are of dubious benefi t to the public because they 
would undermine the ability of government to address 
serious problems in diffi cult areas. He points to the fate 
of New Orleans in the wake of Hurricane Katrina as an 
obvious example where eminent domain could be used to 
improve the life of the city and its citizens and concludes 
by commenting that we need to know more about the 
use of eminent domain and its consequences before we 
dismantle our current laws.

Charlene Indelicato and Linda Trentacoste examine 
attempts by governments at every level to respond to the 
public outcry engendered by Kelo. In their article, Throw-
ing Out the Baby with the Bathwater: A Review of Various 
Federal, State and Local Legislative Proposals Purporting to 
Rectify the Public’s Concerns Revealed in Kelo v. City of New 
London, Connecticut Decision, the authors are critical of 
these legislative efforts and the potential for unintended 
consequences that could result in the rush to calm public 
concerns. They suggest that a more fruitful approach is an 
Eminent Domain Task Force that would take a compre-
hensive approach to reviewing the use of eminent domain 
at various levels of government and what problems need 
to be addressed.

Jon N. Santemma discusses some improvements that 
would be appropriate for New York’s current procedures 
in Eminent Domain in New York: Current Problems and 
Suggested Solutions. Among the topics he considers are 
the two methodologies for takings—one for the state and 
another one for non-state entities; who should be receiv-
ing notice of the condemnation, such as tenants; whether 
the fi ndings mandated of the condemnor are suffi cient or 
too extensive; the appropriate standard of proof and the 
standard of review; jurisdiction for review of takings that 
occurred without hearings in accordance with permissible 
exceptions to the hearing requirement; the equitable treat-
ment of deposits for condemnors and condemnees; and 
abandonment of a project.
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The next series of articles examines the issue of “just 
compensation.” Edward Flower looks at the criteria 
determining the ”highest and best use” of a property, 
the standard by which a property must be valued in the 
exercise of eminent domain in his article, Highest and Best 
Use. He explores various ways condemnees have sought 
to increase the value of the property, including challenges 
to the property’s zoning, the use of collateral attacks 
on land use regulations, and the exclusion of the conse-
quences of “condemnation blight” from the value. In his 
second article, Reimbursement for the Cost of Obtaining Just 
Compensation, he examines how a court exercises its dis-
cretion to award additional monies to a condemnee un-
der section 701 of the Eminent Domain Procedure Law to 
compensate the condemnee for the expenses associated 
with demonstrating the inadequacy of the condemnor’s 
initial offer for the property. David M. Wise explores 
valuation of specialty properties, namely public utility 
property; other privately owned properties dedicated to 
the public service, such as water, sewer, transportation, 
gas and electric utility type property; and hospitals and 
clinics serving the general public in The Condemnation of 
Public Utility and Other Specialty Properties Already Dedi-
cated to the Public Use. In their article, The Condemnation 
Clause of the Lease—Frequently Overlooked, Saul R. Fenchel 
and Jason M. Penighetti bring our attention to the fact 
that practitioners who have ignored or overlooked a 
condemnation clause in a lease do so at their peril if the 
underlying property is subsequently condemned. The 
article considers both the general rule that the terms 
of the condemnation clause govern the division of any 
award made as a result of a taking of the leased property 
and the problems that may arise when the condemnation 
clause is ambiguous. 

Assessing compensation for a partial taking can be 
particularly diffi cult. Kevin G. Roe and Sidney Devorsetz 
examine this type of assessment in their article, Partial 
Takings, noting that while the concept of compensation 
based on market value was developed in an era when the 
country was largely agricultural, its application to partial 
takings, particularly in today’s environment of “fast-food 
restaurants, drive-thru branch banks and big-box retail 
centers” often results in property owners being deprived 
of “just” compensation for the harm suffered to the re-
maining property. Saul Fenchel and Jennifer Hower take 
a specifi c look at recovery of damages for partial takings 
in retail and commercial enterprises in Can Your Client 
Recover Severance Damage for the Loss of Frontage Area? 
The authors note that the loss of parking areas or display 
areas along the highway can be signifi cant for businesses 
seeking to attract customers with the availability of 
ample parking or attractive displays, and discuss cases 
in which business owners have successfully recovered 
substantial damages. 

As David C. Wilkes explains in Compensating for the 
Loss of Business Value as a Result of Condemnation, New 

York generally does not allow for an award of damages 
for the loss of a business when the land on which a busi-
ness operates has been condemned. While some states 
have taken a more liberal approach to this issue, New 
York and many other states retain this rule. The diffi culty 
associated with establishing a value for the business 
involves separating the value of the business from the 
“fair market value” of the real estate. He examines several 
different types of business, offers a review of different ap-
praisal methodologies used to allocate value between real 
estate and the business on it, and suggests circumstances 
in which a court might be persuaded to award damages 
for the value of the business.

 In the next article, Abandonment of a Project and/or a 
Taking, Mark McNamara explores the consequences when 
the project for which property has been taken by eminent 
domain is abandoned or the taking itself is determined to 
be illegal, and suggests three areas for legislative review. 
The fi rst focuses on the requirement that when a project 
is abandoned, the condemnor must offer the property 
back to the condemnee at a price described by the EDPL 
as the ”fair market value of the property at the time of the 
offer.” The second area focuses on the issue of calculat-
ing when the procedure to acquire the property has been 
abandoned or a determination has been made that the 
condemnation is illegal. Finally, the third area focuses on 
the ambiguity of what “other damages” a condemnee 
might recover under section 702 of the EDPL when there 
is a fi nding of abandonment. 

The next article is an examination of a municipality’s 
exercise of eminent domain, Eminent Domain in the City 
of New York: A Discussion of the Public Hearing and Notice 
Requirements and Methods for Judicial Challenges Under the 
Eminent Domain Procedure Law. Natasha Demosthene and 
Geeta Kohli take us through the city’s procedures, with 
particular focus on the city’s use of its Uniform Land Use 
Review Procedure as an exemption from the state’s Emi-
nent Domain Procedure Law. 

The next series of articles takes a look at court deci-
sions after Kelo. In Is It Jurisdiction or Economic Develop-
ment?, M. Robert Goldstein looks at the decision in 
Hargett v. Town of Ticonderoga, in which the Appellate 
Division held that it was beyond the jurisdiction of the su-
perintendent of highways to condemn property in order 
to create access between an existing road and state land 
for the stated purpose of “recreational use.” Mr. Goldstein 
suggests that the decision is far afi eld of well-established 
law in New York regarding the use of eminent domain 
for economic development and well might be “the fi rst 
step in the courts reigning in the power to condemn.” In 
Didden v. Village of Port Chester: For Now, Broad Judicial 
Deference to Local Governments’ Exercise of Eminent Domain 
Powers Remains the Rule, Edward J. Phillips examines a 
recent decision of the Court of Appeals of the Second 
Circuit that followed on the heels of Kelo, noting that 
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while its outcome favoring the local village of Port Ches-
ter is disappointing to those concerned about the broad 
interpretation of eminent domain, government offi cials 
should nevertheless tread carefully in the fi eld of emi-
nent domain because there may come a situation where 
the government and the developer’s actions become 
untenable. 

Finally, Nadia E. Nedzel and Dr. Walter Block suggest 
a rather radical approach to the debates over takings for 
economic development and calculating just compensa-
tion—a repeal of the takings clause and the treatment of 
government as a private party forced to justify its actions. 
In their essay, The Demise of Eminent Domain, the authors 
challenge the traditional views of eminent domain to 
direct our focus on where the law has led us and what 
eminent domain should mean.

Our Board of Editors was again instrumental in mak-
ing very helpful suggestions and providing support. The 
admirable skills of Albany Law School student editorial 

staff, Executive Editor Michael Pendell and his law school 
colleagues, Luke Davignon, Margaret Lavery, Joshua 
Luce, Mark Myers, Olivia Nix, William Robertson, and 
Mark Simoni assisted all of us through the editorial pro-
cess. The New York State Bar Association staff, Pat Wood, 
Lyn Curtis, and Wendy Pike, deserve special thanks for 
their inexhaustible patience and good humor.

Finally, any fl aws, mistakes, oversights or shortcom-
ings in these pages are my responsibility. Your comments 
and suggestions are always welcome at rbail@albanylaw.
edu or at Government Law Center, 80 New Scotland Av-
enue, Albany, New York 12208.

Endnote
1. David Barron, Eminent domain is dead! (Long live eminent domain!), 

The Boston Globe (April 16, 2006) (citing Larry Morandi of the 
National Conference of State Legislators), available at http://
www.boston.com/news/globe/ideas/articles/2006/04/16/
eminent_domain_is_dead_long_live_eminent_domain/.

The NYSBA leadership and staff extend thanks to you and our more than 
72,000 members  —  from every state in our nation and 109 countries — for 
your membership support in 2007. 

Your commitment as members has made NYSBA the largest voluntary state bar 
association in the country. You keep us vibrant and help make us a strong, 
effective voice for the profession.

You’re a New York State Bar Association member.

You recognize the value and relevance of 
NYSBA membership. 

For that we say, thank you.

Kathryn Grant Madigan
President

Patricia K. Bucklin
Executive Director
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Comprehensive Plans, Corporate Thuggery, and the 
Problem of Private Takings
By David Schultz

By upholding the use of 
eminent domain to take private 
property from one owner and 
give it to another in order to 
promote economic develop-
ment, the Supreme Court’s 
decision in Kelo v. City of New 
London 1 angered many.2 Some 
felt that this decision meant 
the “public use” stipulation 
in eminent domain no longer 
had any meaning and that the 
Court was now prepared to en-

dorse any taking for any reason, so long as compensation 
was paid. Yet this was not the fi rst decision that property 
rights advocates saw as rendering the public use limitation 
moot. Similar laments were heard following Hawaii Hous-
ing Authority v. Midkiff 3 and Poletown Neighborhood Council 
v. City of Detroit.4

But much in the same way that Claude Rains (a.k.a. 
Captain Renault in Casablanca) exclaimed that he was 
“shocked” to fi nd gambling at Rick’s Cafe, those closely 
following eminent domain law should not be surprised by 
the Court ruling that the government could take a private 
home or property for economic development reasons and 
transfer it to another. The real shock, if any, was in the 
reaction to the Kelo decision and the fact that it illuminated 
two questions surrounding condemnation law. First, is 
there any way left to distinguish public from private uses? 
Second, how can we prevent eminent domain from being 
used on behalf of corporate interests to advance their pri-
vate interests? Kelo answered the fi rst question yet failed to 
address the latter.

Understanding the Kelo Opinion
In Kelo, the United States Supreme Court affi rmed a 

decision of the Connecticut Supreme Court, which held 
that the taking of unblighted private property for econom-
ic development purposes constituted a valid public use 
under both the state and federal constitutions.5

At issue in Kelo was an attempt by the City of New 
London, a municipal corporation, and the New London 
Development Corporation to use a state law (Chapter 132 
of the Connecticut General Statutes) to take non-blighted 
land to build and support the city’s downtown economic 
revitalization.6 In its plan, New London divided the de-
velopment into seven parcels, with some of these parcels 
including public waterways or museums. One parcel, 
known as Lot 3, was to be a 90,000-square-foot research 
and development offi ce space and parking facility for the 

Pfi zer Pharmaceutical Company. Several plaintiffs located 
within Lot 3 challenged the taking of their property, claim-
ing that the condemnation of unblighted land for economic 
development purposes violated both the state and federal 
constitutions. More specifi cally, they argued that the taking 
of private property under Chapter 132 and handing it over 
to another private party did not constitute a valid public 
use, or at least that the public benefi t was incidental to the 
private benefi ts generated. 

The Connecticut Supreme Court rejected the plaintiffs’ 
claims, and the United States Supreme Court granted cer-
tiorari to review the federal question of whether the taking 
of private property for economic development purposes, 
when it involves the transferring of the land from one pri-
vate owner to another, constitutes a valid public use under 
the Fifth and Fourteenth Amendments of the United States 
Constitution.

Writing for a divided Court, Justice Stevens ruled that 
the taking did not violate the public use requirement of the 
Fifth Amendment.7 In arriving at this conclusion, Stevens 
fi rst noted how the case pitted two propositions against 
one another: 

[T]he sovereign may not take the property 
of A for the sole purpose of transferring it 
to another private party B, even though A is 
paid just compensation. On the other hand, 
it is equally clear that a State may transfer 
property from one private party to another 
if future “use by the public” is the purpose 
of the taking; the condemnation of land for 
a railroad with common-carrier duties is a 
familiar example.8 

But Stevens stated that neither of these rules resolved 
the case.9 Drawing upon Midkiff, he fi rst reaffi rmed the 
proposition that a taking for a purely private benefi t would 
be unconstitutional. But this case did not constitute a 
private taking since the decision to acquire the property 
was part of a “‘carefully considered’ development plan” for 
which neither the real nor the hidden motive was to confer 
a private benefi t.10

Second, the Court rejected arguments that the taking 
failed the public use requirement because the property 
would eventually be used and transferred to a private par-
ty, rather than be used by the public.11 Here, Stevens stated 
that the “Court long ago rejected any literal requirement 
that condemned property be put into use for the general 
public”12 and that this narrow reading had been rejected in 
favor of a broader public purpose reading of the public use 
doctrine.13 Therefore, the case turned on whether the tak-
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ing served a valid public purpose and Stevens wrote that 
the Court should adhere to the long-established judicial 
tradition of deferring to legislative determinations on this 
matter.14 In short, given the broad and fl exible meaning 
attached to the public use stipulation and past judicial def-
erence to legislative determinations of what constitutes a 
public purpose, Stevens declined to establish a bright-line 
rule,15 and concluded that the taking of private property 
for economic development purposes was a valid public 
use.16

Overall, Kelo did not make new law in terms of taking 
private property for economic development purposes. As 
Stevens pointed out, the city could not take private proper-
ty to primarily benefi t a private party.17 He also noted that 
the narrower conception of public use had long since been 
abandoned,18 and governments have long had the power 
to take for a variety of public welfare purposes, including 
economic development.19 Kelo simply reaffi rmed a trend 
that already existed in the law.

Comprehensive Plans and the Problem
of Private Takings

Perhaps the main criticism in Kelo surrounded the 
problem of distinguishing a private taking from a valid 
public use. Takings for economic development purposes 
were once considered per se invalid. The Stevens major-
ity rejected this assertion as unworkable. However, the 
search for a dividing line to distinguish valid public uses 
from private takings has a long history, with the Court 
repeatedly rejecting previous tests as unworkable.20 Kelo’s 
comprehensive plan test is another effort in making this 
distinction.

In Kelo, Stevens rejected arguments for the Court to 
carve out an economic development exception to the broad 
public use doctrine.21 He dismissed such a rule as unwork-
able, stating that it would be impossible to distinguish 
economic development from other valid public purposes.22 
He turned away assertions that the taking for economic 
development purposes blurred the distinction between a 
public and a private taking.23

It is further argued that without a bright-
line rule nothing would stop a city from 
transferring citizen A’s property to citizen 
B for the sole reason that citizen B will put 
the property to a more productive use and 
thus pay more taxes. Such a one-to-one 
transfer of property, executed outside the 
confi nes of an integrated development 
plan, is not presented in this case.24

Stevens here offers an example of what the Court 
might consider to be evidence of a taking for private use, 
in other words, a taking not backed up by a comprehen-
sive plan. Absent such a plan, it might appear that the 
taking was primarily intended to convey a private benefi t. 
The presence of such a plan, especially one replete with 

legislative fi ndings, would provide evidence that the tak-
ing was part of a broader public purpose, and therefore not 
primarily aimed at conveying a private benefi t.

But one area where new law was created in this case 
was perhaps in the appeal to a comprehensive plan as a 
means of distinguishing public versus private takings. In 
Kelo, Justice Stevens reiterates that an existing comprehen-
sive plan is critical to upholding a taking. For example, in 
comparing the taking here to that in Midkiff, Stevens states, 
“Therefore, as was true of the statute challenged in Midkiff
. . . the City’s development plan was not adopted ‘to 
benefi t a particular class of identifi able individuals.’”25 
Furthermore, “In Berman v. Parker . . . this Court upheld 
a redevelopment plan targeting a blighted area of Wash-
ington, D.C., in which most of the housing for the area’s 
5,000 inhabitants was beyond repair.”26 Finally, Stevens 
concludes:

The City has carefully formulated an eco-
nomic development plan that it believes 
will provide appreciable benefi ts to the 
community, including—but by no means 
limited to—new jobs and increased tax 
revenue. As with other exercises in urban 
planning and development, the City is 
endeavoring to coordinate a variety of com-
mercial, residential, and recreational uses 
of land, with the hope that they will form a 
whole greater than the sum of its parts. To 
effectuate this plan, the City has invoked 
a state statute that specifi cally authorizes 
the use of eminent domain to promote 
economic development. Given the compre-
hensive character of the plan, the thorough 
deliberation that preceded its adoption, 
and the limited scope of our review, it is 
appropriate for us, as it was in Berman, to 
resolve the challenges of the individual 
owners, not on a piecemeal basis, but rather 
in light of the entire plan. Because that plan 
unquestionably serves a public purpose, the 
takings challenged here satisfy the public 
use requirement of the Fifth Amendment.27

The presence and use of comprehensive plans as a 
requisite for distinguishing private from public takings has 
some cogency. Prior to Kelo, several state courts had drawn 
upon their absence or presence in adjudicating public use 
decisions.28 For example, in City of Las Vegas Downtown Re-
development Agency v. Pappas,29 the Nevada Supreme Court 
upheld the taking of non-blighted commercial property 
to provide parking facilities for a downtown redevelop-
ment project under both the federal and Nevada constitu-
tions. Critical to upholding the taking was the presence 
of a comprehensive plan for the area, which included the 
condemned property in question.

Similarly, the Minnesota Supreme Court upheld the 
taking of real property from one business and giving the 
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land to another private business in Housing and Redevelop-
ment Authority in and for the City of Richfi eld.30 Here, the 
condemnation involved the acquisition of residential 
property, an automobile dealership, and the eventual 
transfer of the property to a retail business for the con-
struction of their new corporate headquarters. Critical to 
fi nding this a valid public use was the court noting how 
the acquisitions fi t into a comprehensive plan for the area. 

Conversely, the Illinois Supreme Court ruled that 
transferring private property from one business in order 
to allow another to expand was not a valid public use in 
Southwestern Illinois Development Authority v. National City 
Environmental, L.L.C.31 In this case, the court invalidated 
the taking of a private business by a regional development 
authority at the urging of a business operating a race-
track, after the latter’s attempt to purchase the property 
or address its parking needs had failed. The Court here 
noted that there was no comprehensive plan supporting 
the taking,32 leading them to conclude that the condemnor 
was simply the “default broker of land for the eventual 
owner.”33

Prior to Kelo, then, state courts were increasingly 
looking into comprehensive plans to validate the public 
nature of takings.34 The Kelo decision should strengthen 
such a trend. Having in place a valid comprehensive plan 
is a necessary showing that the taking is part of a larger 
documented and thought-out design for a community, 
demonstrating where and how specifi c parcels fi t in. If 
there is a single reform measure that legislatures should 
look to post-Kelo in revising their eminent domain statutes 
to guard against private takings and to protect homeown-
ers, it would be elevating the status of comprehensive 
plans in terms of justifying takings and showing how spe-
cifi c property fi ts into a broader schema for development. 
These plans, formulated with public input and hearings, 
would go a long way towards assuring that the eventual 
decision making processes for eminent domain are fair 
and that potential condemnees have suffi cient notice to 
protect their rights.

Corporate Thuggery and Eminent Domain
The development and implementation of a compre-

hensive plan prior to property acquisitions is a necessary 
but not a suffi cient condition to preventing private tak-
ings and in protecting ownership rights. What Kelo also 
highlighted was a second problem in many of the famous 
cases involving alleged abuses of eminent domain—the 
use of eminent domain by a condemnor to serve powerful 
corporate interests.

In Kelo, the criticism was that private property was 
being taken simply to serve the corporate interests or 
plans of Pfi zer Pharmaceutical Company. The City of New 
London, Connecticut, in an economically desperate situa-
tion, needed to accommodate Pfi zer in the creation of this 
economic development project, or else it would lose this 

company, as well as its jobs and tax revenue, to another 
community. Similarly, back in early 1980s when the City of 
Detroit was economically reeling from the job losses and 
hemorrhaging in the automobile industry, it capitulated to 
the demands of General Motors to use its eminent domain 
authority to provide land for a new assembly plant, or face 
the prospect of the auto giant going elsewhere to expand. 
As a result, the Michigan Supreme Court upheld the City 
of Detroit’s use of its eminent domain authority to level a 
city neighborhood, relocate 1,362 households, and acquire 
over 150 private businesses in order to accommodate 
the desire of General Motors Corporation to build a new 
assembly plant on 465 acres of land in Poletown Neighbor-
hood Council v. City of Detroit.35 On top of this acquisition, 
the City of Detroit also provided over $200 million in tax 
breaks and other subsidies to GM to support the project, 
only to fi nd the promise in creating 6,000 new jobs to be 
illusory.36

Kelo, Poletown, and even the Southwestern Illinois 
Development Authority highlight the unsolved problem of 
eminent domain—how to prevent corporate thuggery. 
What checks prevent powerful corporate interests from 
blackmailing politicians into using the takings power to 
further corporate interests? While enactment of a valid 
comprehensive plan may eliminate many private takings, 
Kelo does nothing to prevent future GMs, Pfi zers, and other 
developers from forcing changes on them in order to ac-
commodate their economic expansion needs.

Governmental entities and the political decision mak-
ing process are like an island embedded within a larger 
economic sea that leaves in the hands of private economic 
players the power to make business investment decisions. 
Developers can use this tool—invest or withhold invest-
ment and fl ee from a jurisdiction—if they do not secure 
the benefi ts they desire from a community. Such a threat 
has been successful in corporations extracting tax credits 
and breaks for business relocation decisions, even though 
the empirical evidence suggests such incentives are minor 
factors affecting how facilities are sited. Similarly, sports 
teams use the threat of relocation along with fan-base loy-
alty to wrestle new publicly fi nanced stadiums from cities 
and other local governments.

There is a well-trod path of eminent domain being 
exercised on behalf of powerful interests to secure their 
needs, with the occasions of Midkiff takings (the breaking 
up of land monopolies to benefi t tenants) being the excep-
tion to the rule.37 Perhaps what infuriated Kelo and others 
in Connecticut was not simply that their property was be-
ing taken, but rather that the developers, a corporate giant, 
and the city were overwhelming the residents. For Kelo, as 
well as others across the country who see developers and 
city offi cials working together to push them out of their 
homes, the problem is that democracy has broken down 
and they see neither a means by which to be heard nor a 
respect for their voices in the political process.38
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What needs to be addressed post-Kelo is not simply the 
eminent domain process, but the substantive power ineq-
uities in the political arena making it possible for corporate 
and wealthy interests to wield the condemnation power to 
their advantage. Perhaps better judicial review of the emi-
nent domain process, such as in the Southwestern Illinois 
Development Authority case, might eliminate some of the 
inequities when no valid public use is revealed. However, 
the real solutions may lie elsewhere. Such might include 
campaign fi nance reforms limiting corporate and indi-
vidual contributions and lobbyist infl uence, tax policies 
discouraging concentrated wealth, and renewed antitrust 
regulation that addresses political power fl owing from 
economic monopolies. Regardless of the solution, remedy-
ing the private takings problem post-Kelo will not be fi xed 
with new laws demanding enhanced judicial scrutiny of 
public use decisions, by banning takings for economic 
development reasons, or by increasing the burden for the 
government in condemning property. The needed reforms 
touch deeper issues such as how democratic societies al-
locate power and reach decisions. Cases in the future that 
are analogous to Kelo will not be avoided unless one looks 
behind the law to see what practical changes are required 
to assure that democracy does not submit to corporate 
thuggery.

Conclusion
Kelo v. City of New London was shocking not because of 

its novel holding, but for what it revealed about infl uential 
parties in condemnation proceedings and how public use 
decisions are made. While legislatures seeking reforms 
in a post-Kelo atmosphere should strengthen the role that 
comprehensive plans serve as evidence of valid public 
uses, they should also be attentive to reforms that address 
the inequities in power that many condemnees feel when 
facing a taking. It is this aspect of the taking in Kelo—the 
real or apparent teaming-up by corporate interests and 
the government—that might be the root of the anger and 
dismay following the decision.
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The Mighty Myths of Kelo
By John R. Nolon

The press releases of 
property rights activists and 
the media’s rapid embrace 
of their views have perpetu-
ated several myths about the 
U.S. Supreme Court’s deci-
sion in Kelo v. New London.1 In 
the immediate aftermath of 
this myth making, the legis-
latures of several states have 
adopted restrictions on the 
use of eminent domain with 
uncharacteristic speed. Wisely, 

the New York State Legislature has been more cautious in 
its reaction. 

As it turns out, many of the eminent domain laws in 
other states have nothing to do with New London’s pro-
gram of area-wide redevelopment or the legal holding of 
the Kelo case. In fact some will have the unintended con-
sequence of crippling state and municipal efforts to direct 
the redevelopment of inner-city neighborhoods, coastal 
areas subject to inundation due to climate change, and 
cities trying to rebuild after devastating natural disasters. 

Myth #1: New London’s Objective Was Economic 
Development

New London is a formally designated “distressed 
city.” In Connecticut, a state in which there is a great 
disparity between haves and have-nots, New London 
houses mostly the latter. Its 5.5 square miles were carved 
out of the affl uent town of Waterford, which has a 
property tax rate 40 percent lower than New London’s. 
The city serves, as most older cities do, to house transit 
facilities, hospitals, colleges, polluting industries, and 
low- and moderate-income workers: all resources criti-
cal to its region’s well-being. New London’s poverty and 
unemployment rates are well above the state’s average. 
Because the city lost a naval base and most of its indus-
trial jobs, its tax base declined and it has fl irted with 
municipal bankruptcy. 

New London, after much public discussion and de-
bate, adopted an area-wide redevelopment plan for one 
of the few relatively low-density parcels left, next to the 
shuttered naval facility and a state-funded public park. 
The plan envisioned a small mixed-use, tourist-oriented 
urban village, with public parking, a renovated marina 
and river walk open to the public, and some restaurants 
and shopping. These activities would generate 1,000 new 
jobs, bring tax revenues to the fi scally strapped city, and 
enable it to provide better services to its low- and moder-

ate-income residents and workers and continued service 
to the region beyond. 

It would be startling news to generations of urban 
policy makers that this New London program was de-
signed to achieve “economic development.” Area-wide 
redevelopment programs are a response to a tight knot of 
despair in distressed cities like New London. These cities 
were called places “from which men turn” by the unani-
mous U.S. Supreme Court in Berman v. Parker,2 which 
upheld an area-wide urban renewal plan in the District 
of Columbia over 50 years ago. Countless local, state, 
and federal programs have struggled to restore inner-city 
regional centers; to obtain the proper balance of housing, 
industrial, and commercial facilities; and to increase their 
attractiveness to persons of all incomes to make them 
desirable places to live, work, shop, and enjoy life and its 
urban amenities. 

Myth #2: Berman v. Parker Made New Law
The Kelo Court based its decision on the Berman case 

which upheld the constitutionality of condemning the 
non-blighted property owned by the plaintiff in the inter-
est of area-wide redevelopment of an inner-city neighbor-
hood. It also sanctioned the lease or sale of condemned 
land to private redevelopment companies whose projects 
conform to the area-wide plan. According to the myth, 
that Court confused the narrow concept of public use (for 
which property may be condemned) with the broader 
defi nition of public purpose (which justifi es other govern-
ment functions, such as land use regulations). 

The Berman Court—all nine Justices—thought that 
condemnation could be employed to accomplish any ob-
jective for which sovereign power can be exercised when 
it permitted condemnation of private land for a “public 
use.”3 The myth claims that “public use” is limited to a 
narrower range of objectives: takings for public works 
projects, public utility projects, or projects that the public 
at large will actually be able to use, such as a park. There 
is no evidence of any discussion of this distinction among 
the Constitution’s framers; in fact, the Court had assumed 
the opposite for over 50 years before the Berman decision 
was handed down. 

In 1893, Congress authorized the War Department to 
condemn private property in and around the Gettysburg 
battlefi eld. The Gettysburg Electric Railway Company 
challenged this act, arguing that the preservation of the 
lines of battle by preventing the completion of its rail 
line was not a public use as that term is used in the Fifth 
Amendment. In U.S. v. Gettysburg Electric Railway Co., the 
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Court addressed this question: whether “the use to which 
the petitioner desires to put the land . . . is of that kind of 
public use for which the government of the United States 
is authorized to condemn land.”4 

The Court held that the government “has authority to 
do so whenever it is necessary or appropriate to use the 
land in the execution of any of the powers granted to it 
by the constitution. . . . [W]hen the legislature has de-
clared the use or purpose to be a public one, its judgment 
will be respected by the courts. . . .”5 As if anticipating 
future questions, the Court added, “The power to con-
demn for this purpose need not be plainly and unmistak-
ably deduced from any one of the particularly specifi ed 
powers. Any number of those powers may be grouped 
together, and an inference from them all may be drawn 
that the power claimed has been conferred.”6 

Myth # 3: Condemned Land Cannot Be 
Transferred to a Private Entity

What about the Berman court’s authorization of the 
transfer of title to condemned land to the private sec-
tor for redevelopment—surely that was a newly minted 
concept? To the contrary. That complaint was settled by 
the Court in a 1906 opinion: Strickley v. Highland Boy Gold 
Mining Co.7 In Strickley, an easement over the plaintiff’s 
property was condemned and handed over to his neigh-
bor, a private mining company. The complaint was that 
this was done solely for private benefi t and was not, 
therefore, a public use under the Fifth and Fourteenth 
Amendments. The condemnation was done under a Utah 
statute which asserted that the public welfare of the state 
demanded that mining operations in the mountains have 
access to rail lines in its valleys.

Justice Holmes wrote the opinion of the Court which 
addressed the sole question of whether the Utah statute 
is consistent with the constitutional prescriptions regard-
ing the condemnation of property for a public use. His 
response follows: “In the opinion of the state legislature 
and the Supreme Court of Utah, the public welfare of that 
State demands that aerial lines between the mines on its 
mountain sides and the railways in the valleys below 
should not be made impossible by the refusal of a private 
owner to sell the right to cross his land. The Constitution 
of the United States does not require us to say that they 
are wrong.”8

For a more modern endorsement of taking private 
property and transferring it to other private parties where 
the larger public interest is clearly promoted, see Ruck-
elshaus v. Monsanto.9 There the Court upheld a provision 
of the Federal Insecticide, Fungicide, and Rodenticide 
Act which “took” the data submitted by private compa-
nies to support their applications for a permit to market 
chemicals. It allowed the EPA to use their private data to 
evaluate subsequent applications, so long as the later ap-
plicants paid just compensation for the data. The public 

benefi t is in the speedier entrance into the market of valu-
able chemical products.

Myth # 4: Every American Home and Shop Is 
Vulnerable to a Taking 

The petitioners in Kelo were represented by an advo-
cacy litigation group that raised public awareness of the 
fact that some public takings are abusive. It cited evidence 
of condemnations of homes and shops of innocent owners 
whose property was taken primarily to benefi t a Wal-
mart, a Ritz Hotel, or even Donald Trump. The specter of 
corrupt, or misguided, local offi cials condemning title to 
property of private owners primarily to benefi t develop-
ers was on the mind of the Court in the Kelo decision. The 
majority made it clear that “[s]uch a one-to-one transfer 
of property, executed outside the confi nes of an integrated 
development plan, is not presented in this case.”10 

The background of the New London case illustrates 
the extent of the government’s presence in typical area-
wide development planning. The state designated New 
London an economically distressed city. Its area-wide 
plan was supported by a $5 million state grant. The state 
also provided a $10 million grant to establish Fort Trum-
bull park. The state authorized the city to establish the 
New London Development Corporation, a quasi-public 
body, which was then created by the city council to pre-
pare the plan and implement it as the city’s agent. Such 
public development corporations are created and gov-
erned by the state Municipal Development Statute which 
authorizes the condemnation of land that cannot be 
acquired voluntarily and without which the project can-
not succeed. Each qualifying project is designated by the 
state statute as “public use.” Under that statute, a detailed 
public process must be followed including public input, 
public hearings, and full transparency. The resulting plan 
in New London was approved by the city council and 
by the State of Connecticut. The New London Develop-
ment Corporation eventually selected one developer out 
of a group of applicants to which the land is to be leased, 
not sold, remaining in public ownership. Finally, the city 
agreed to install some of the needed infrastructure as a 
contribution to the area-wide project’s success.

Justice Kennedy, in a concurring opinion in Kelo, 
discussed how courts handle one-to-one transfers. He 
demonstrated that, using the rational basis test that all 
police power actions must meet, courts can invalidate 
such condemnations by fi nding that the public benefi ts 
achieved by such a transfer are only incidental to the 
benefi ts that will be conferred on the private parties. The 
dissenters in Kelo disparaged Kennedy’s confi dence in 
the rational basis test as suffi cient to ferret out privately 
motivated takings by applying the “stupid staffer” test: 
suggesting that only the most inept administrations could 
fail to paper over a private deal and make it appear pub-
lic in nature.
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The dissent was apparently unaware of numer-
ous cases called to the Court’s attention in amici briefs 
submitted in Kelo. In 99 Cents Only Store v. Lancaster 
Redevelopment Agency, for example, a federal district court 
in California invalidated the condemnation of a store to 
accommodate the interest of an adjacent Costco’s expan-
sion plans; it found that the redevelopment agency’s only 
purpose “was to satisfy the private expansion demands 
of Costco.”11 In Bailey v. Meyers, the state court held that 
the taking of a brake shop for the construction of a hard-
ware store to advance economic development lacked the 
requisite public purpose.12 Donald Trump’s attempt to 
get the Casino Reinvestment Development Authority in 
New Jersey to condemn the parcels of a few landowners 
who had refused to sell to expand his hotel and casino 
was thwarted by the state court; it found that the Au-
thority had given Trump a blank check regarding future 
development on the site.13 

Under state law, in fact, courts have invalidated 
condemnations in Arizona, California, Georgia, Illinois, 
Indiana, Michigan, Missouri, New Jersey, and Virginia. 
In all these cases, there was no sustaining public pres-
ence of the type involved in all area-wide redevelopment 
projects. In cases involving no more than a one-to-one 
transfer of title between businesses, as a de facto matter, 
the court can use the rational basis test to look closely at 
whether the private benefi t achieved is dominant and 
the public benefi t incidental. This enables state courts to 
invalidate such condemnations, saving the homes of av-
erage Americans and the businesses of moms and pops, 
dulling the edge of the hard-cutting rhetoric of those 
alarmed by the majority’s decision in Kelo.  

Myth # 5: Private Gain was the Motive for the 
Condemnation in Kelo

Reactions to Kelo pointed out that developers often 
drive public decisions to condemn private land. They 
somehow convince public offi cials who stand for reelec-
tion frequently to exercise public authority primarily 
for the developers’ private gain. In New London, there 
was no developer on the scene during the entire twenty-
month decision-making process. The New London Re-
development Authority, a publicly created, not-for-profi t 
corporation, was authorized to purchase and condemn 
land for the area-wide development project. Following 
acquisition, it was authorized to advertise for private 
redevelopers, select one, and lease the acquired land to 
that developer. 

Area-wide development projects, under state laws 
that govern them, are subject to onerous, transparent, 
and lengthy processes that provide all the details of the 
project and invite public participation and extensive 
debate. In New London, the public was asked what it 
thought about the redevelopment project as the project 
was debated, shaped, and decided over a period of near-

ly two years. In New York, under the State Environmental 
Quality Review Act, redevelopment projects generate 
foot-high environmental impact statements that include 
a hard look at their impact on community character and 
neighborhood change, and contain lengthy chapters on 
the economic and environmental consequences of the 
project. 

Public hearings, Uniform Land Use Review Process 
proceedings in New York City, reviews of impact state-
ments, open meeting laws, confl ict-of-interest rules, and 
a host of other legal protections ensure that the public 
knows who is involved, how they were chosen, what the 
proposed benefi ts are, and who will suffer. By the time 
such projects are approved, this public process has medi-
ated the claims of those whose properties are to be taken 
and the public benefi ts of urban revitalization: jobs, hous-
ing, increased taxes, better services, and a more livable 
community. 

Myth # 6: State Legislation Limiting Eminent 
Domain Is Clearly Benefi cial to the Public

The many state legislative reforms that followed 
Kelo’s discontents can be divided into two categories. The 
fi rst includes those that in effect needed procedural and 
substantive reforms: longer notice to affected landown-
ers, more public involvement, more transparency, better 
area-wide planning, or clearer articulation of the public 
benefi ts to be achieved. The second curtails the use of 
eminent domain in one of several ways: they limit it to 
public works, public access, or public utility projects; 
allow it in blighted areas, but defi ne blight narrowly; pro-
hibit it for economic development; prohibit the transfer of 
condemned land to private redevelopers; or some combi-
nation of these.

There are serious doubts about whether the conse-
quences of this second category of reforms are benefi cial. 
If Connecticut statutes, for example, limited condemna-
tion to public works projects or limited it to use in nar-
rowly defi ned blighted areas, New London would have 
had great diffi culty carrying out an area-wide develop-
ment project in aid of its revitalization. 

Several projects in New York City would have been 
frustrated if such laws had been adopted in New York. 
In an amici curiae brief fi led in Kelo, the Empire State 
Development Corporation noted its success in transform-
ing neighborhoods surrounding the New York Stock 
Exchange, Seven World Trade Center, and in the 42nd 
Street Redevelopment Area; it attributed its success, in 
part, to using its authority to condemn private properties 
and convey them to private development companies. The 
Corporation’s brief notes that “despite private benefi ts, 
the predominant economic and social benefi ts have ac-
crued to the public.”14



NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1 13    

In Rosenthal & Rosenthal v. The New York State Urban 
Development Corp., the Second Circuit affi rmed a District 
Court decision upholding the taking of the petition-
ers’ unblighted buildings which were needed for the 
42nd Street Redevelopment Project.15 The District Court 
found that the proposed taking was rationally related to 
a conceivable public purpose. The Second Circuit noted 
that “the power of eminent domain is a fundamental and 
necessary attribute of sovereignty, superior to all pri-
vate property rights.”16 It rested its decision on the U.S. 
Supreme Court’s decision the previous year in Hawaii 
Housing Authority v. Midkiff, concluding that “courts long 
have recognized that the compensated taking of private 
property for urban renewal or community redevelop-
ment is not proscribed by the Constitution.”17 The U. S. 
Supreme Court denied certiorari in Rosenthal in 1986.18

Various industrial companies, including several oil 
refi neries, challenged the City of Syracuse Industrial 
Development Agency for condemning their properties 
to further a waterfront redevelopment master plan for 
an 800-acre area on the south shore of Onondaga Lake 
known as “oil city.” Sun Company v. City of Syracuse IDA.19 

The area was located next to several low-income neigh-
borhoods in Syracuse where a disproportionately large 
percentage of welfare recipients, jobless, and poverty-
level households resided. This is a classic environmen-
tal justice context, but condemnation could be denied 
under reform bills that defi ne such projects as “economic 
development’’ or that require the city or IDA to develop 
the project itself, by prohibiting transfer of title or pos-
session to a private redevelopment company. The New 
York court in Sun Company found that the purpose of the 
taking was to accomplish a proper use. The petitioners’ 
motion for leave to appeal was denied by the Court of 
Appeals in 1997.20

Property rights advocates oppose condemnation be-
cause it victimizes limited-income homeowners. Consider 
New Orleans, still trying to fi nd the formula for redevel-
opment long after Katrina. In the absence of an area-wide 
plan and effective means of implementing it, many low-
er-income homeowners do not have the fi nancial where-
withal to repair or rebuild their homes. Many of them 
work for $10 to 15 an hour. With this income, they can 
afford a home costing around $70,000. In the lower Ninth 
Ward, lower-income homeowners have existing debt, 
face extremely high costs of repair, and must meet FEMA 
fl ood plain elevation requirements which alone can cost 
$30,000. The sum of these costs, in many cases, greatly 
exceeds what they can afford even considering available 
governmental subsidies, where they can be obtained. As  
a result, many property owners have sold their properties 
at 30 percent of pre-hurricane values. 

Area-wide development in New Orleans can’t work 
without the use of the power of eminent domain. Some 
owners cannot be found. Some parcels have no record 

owners. Some are slivers of land and not marketable, 
others are in foreclosure, some are tied up in estates that 
will never be resolved, others have multiple owners who 
cannot agree on what to do, and some are owned by indi-
viduals who are incapacitated. Although the situation is 
more dramatic, this confusion of titles is typical of condi-
tions in many inner-city neighborhoods, which are full of 
small parcels with owners who are not rational actors or 
cannot be found. 

What if a major hotel and entertainment center 
developer were ready to build a mixed-use project and, 
at the insistence of the city, to provide an equity position 
and affordable residences to the lot owners in the area? 
Would this be an economic development project? Would 
it be prohibited because some lots will be transferred to a 
private entity?

If this second category of statutory “reforms” had 
been adopted by Congress, would the Gettysburg battle-
fi eld still have been saved from a railroad’s extension at 
a critical moment? With such reforms, would the state of 
Utah have been able to extract needed minerals to further 
the public welfare at a key moment in the state’s overall 
development?

Conclusion
Before corrective legislation is enacted in New York 

there is more that we need to know about the use of 
condemnation in redevelopment. How much actual hard-
ship is caused to those whose homes and properties are 
condemned? Anecdotal evidence shows that most affect-
ed owners settle, agree on prices, and relocate. Some are 
unable to fi nd suitable new quarters and suffer economi-
cally as a result. A few actually benefi t from being trans-
planted. What corrective measures are needed to prevent 
documented hardships? Do we know whether redevelop-
ment projects would be feasible without the availability of 
condemnation? Again, there is evidence that many prop-
erty owners would fail to negotiate for a fair settlement 
with redevelopment agencies if they didn’t realize that 
the agency could take their property if negotiations fail. 

If the absence of the power of condemnation would 
mean that most redevelopment projects would not be 
feasible, what are the resultant costs to the public? Have 
redevelopment projects helped distressed cities to the 
benefi t of the public? Here the evidence is mixed: New 
London’s earlier downtown renewal efforts years ago 
were less than impressive, while recent revitalization proj-
ects in many regions today seem to be succeeding. 

The unique American approach to land development 
and urban revitalization is to empower local govern-
ments. Seldom are they required to do particular things, 
like protect wetlands, limit development to certain areas, 
or provide a certain amount of affordable housing. If cit-
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ies want to engage in area-wide redevelopment proj-
ects with qualifi ed and eligible private redevelopment 
companies, the approach has been to let them do so. The 
state legislature will give them that power, but it will not 
mandate that they use it. 

In reaction to Kelo, a few states have passed laws 
that constrain the power of city legislatures from being 
the architects of their own revitalization. The speed with 
which these limitations have been enacted in some states 
has been breathtaking. New London, New York, New 
Orleans, and Syracuse, along with other older industrial 
municipalities, need help. So do coastal cities fearing 
inundation and other cities as they recover from natural 
disasters. They get their legal authority to act from the 
state. They need technical assistance, fi nancial relief, in-
novative ways to attract private development, tax credits 
and abatements, help in modernizing needed infrastruc-
ture and providing affordable housing, and best practices 
for working with private fi rms to provide jobs and hous-
ing while protecting community character and environ-
mental resources for future generations. 

It is important to be clear about what is at stake here. 
The Kelo decision has been criticized as an assault on 
middle-class home and business owners in the pursuit of 
purely private-sector economic interests. This is a serious 
charge and one that must be addressed where condem-
nations achieve only incidental public benefi ts. To say 
that Kelo is about the pursuit of private interests, how-
ever, ignores what the case is about more fundamentally. 
It addresses the critical importance of the revitalization 
of cities from which more affl uent populations have fl ed. 
This demographic shift fuels sprawl, diminishes open 
space in exurban areas, and drains critical regional cen-
ters of their fi nancial strength. 

In our legislature, any surplus energy and resources 
should not be siphoned off in an effort to strip challenged 
cities and older suburbs of their powers. Instead, they 
should be devoted to the broader urban and develop-
ment agenda. Without strong regions with stable centers, 
New York cannot compete in the global economy. State 
governments should protect private property owners 
from the abusive use of eminent domain, promote need-
ed area-wide redevelopment, and encourage localities to 
use all the power they are given to become innovators as 

they struggle to regain their role as powerful centers of 
their economic regions. 
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Throwing Out the Baby with the Bathwater:
A Review of Various Federal, State and Local Legislative 
Proposals Purporting to Rectify the Public’s Concerns 
Revealed in Kelo v. City of New London, Connecticut 
Decision
By Charlene M. Indelicato and Linda M. Trentacoste

After the United States 
Supreme Court rendered its de-
cision in Kelo v. City of New Lon-
don, Connecticut,1 the facts of 
the case as commonly reported 
by the media to the general 
public raised a fury of public 
outcry demanding immediate 
legislative reform. Only the 
most heartless and greedy of 
businessmen and politicians 
would not be moved to action 
at the thought of hardwork-
ing homeowners (including 

one individual whose family had resided in the particular 
house for over 100 years)—having their primary resi-
dences located in an area that was not blighted—forcibly 
taken away from them in order to make way for a major 
redevelopment of the waterfront. Indeed, in the dissent, 
Justice Sandra Day O’Conner noted that while economic 
development takings jeopardize the security of all private 
property owners, it will be those with the fewest resources 
who will be the greatest victims of such taking.2

Despite the extensive media coverage regarding the 
Kelo decision, little, if anything, was reported to reveal that 
the legal concepts as memorialized in the Kelo decision 
had been the supreme law of the land since its inception. 
More specifi cally, the results of the Kelo decision exposed 
the intrinsic authority of government, and local govern-
ments in particular, to utilize their sovereign authority 
over an individual and his or her property as a last resort 
to address persistent problems or the unfulfi lled necessi-
ties of a failing community.

Notwithstanding this inherent governmental tenet, 
the result of the public outcry for immediate legislative 
action was an enormous number of legislative proposals 
since 2005 that are being considered by the federal, state 
and local governments, all which purport to be a panacea 
to address the injustices perceived from Kelo. A close re-
view of just a few of these proposals reveals the haste and 
lack of depth of research of the problems to address the 
concerns perceived by Kelo. In addition, it is also clear that 
if adopted in their current form, there would have been 
major unintended consequences and irreparable harm 
upon our government as a whole. 

Congressional Interest
Among the various con-

gressional legislative propos-
als considered in 2006 was a 
United States Senate bill—S. 
3873, also known as “the Pri-
vate Property Rights Protection 
Act of 2006.” The congressional 
intent of this proposal was “to 
encourage, support and pro-
mote the private ownership of 
property and to ensure that the 
constitutional and other legal 
rights of private property own-

ers are protected by the Federal Government.”3 In order 
to achieve this objective, this proposal completely pro-
hibits the federal government from exercising its power 
of eminent domain for economic development.4 Then, in 
an effort to dissuade states and/or their political subdivi-
sions from exercising their own condemnation powers 
over property for economic development, this proposal 
threatens to render such states or political subdivisions 
ineligible for any federal economic development funds for 
a period of 2 fi scal years.5 This loss of federal funding is 
to occur whenever the power of eminent domain has been 
utilized over property to be used for economic develop-
ment, or over property that is “subsequently used” for 
economic development.6 It also creates a separate private 
right of action for any owner of private property who suf-
fers injury as a result of a violation of the law and enables 
such an owner to commence an action up to seven years 
following the conclusion of the condemnation proceed-
ings and the subsequent use of such condemned property 
for economic development.7 Finally, the use of eminent 
domain is completely prohibited by this proposal for any 
purpose against any property owned by not-for-profi t or 
religious organizations, and any violation would again 
result in the ineligibility of any federal economic develop-
ment funds for a period of 2 fi scal years.8

While this federal proposal attempts to address the 
perceived Kelo problems of infringing upon the rights 
of the individual, it actually nullifi es the solution that 
was originally created to solve problems affecting entire 
communities. In other words, while the threat of the loss 
of federal funds may serve to deter the states and their 
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political subdivisions from exercising their power of 
eminent domain over private property for economic de-
velopment, such action may have a devastating impact on 
economic development projects that are absolutely critical 
to address and improve upon the situation in blighted 
areas. Indeed, the reasonable use of the power of eminent 
domain in conjunction with economic development has 
played an incredibly important role in urban renewal and 
other areas where devastated communities were deeply 
entrenched in either a static or downward spiraling de-
structive situation. Notably, the concept of urban renewal 
was originally created, among other things, to help the 
needs of the many persons who constitute a community 
as opposed to the needs of a few individuals. Now, pro-
posed federal legislation, like United States Senate Bill S. 
3873, which is intended to protect the individual property 
owners in the wake of the Kelo decision, threatens federal 
funds for urban renewal and other laudable projects that 
were intended to benefi t entire communities as a whole.

Eminent domain has always been a sovereign power 
of government and primarily utilized by local authorities 
that were integrally familiar with the needs of a com-
munity. Yet, Senate Bill S. 3873 threatens to prohibit states 
and their political subdivisions from using their power 
of eminent domain for economic development. Such a 
law necessarily undermines the sovereign authority of 
these state and local governments and their fi nal effort to 
adequately address purely local concerns as well as their 
ability to protect the needs of their residents, both indi-
vidually and as a community. 

Furthermore, the creation of a blanket exception in 
the bill would completely eliminate the power of states 
or their political subdivisions from exercising their power 
of eminent domain over the property of a religious or 
other not-for-profi t organization and would provide a 
classic opportunity for abuse by individuals who desire 
to thwart an economic development project. Finally, it is 
unclear why this proposal specifi cally shields religious 
and not-for-profi t organizations from being subject to 
the power of eminent domain and there is no explicit 
rationale to justify the creation of a protected class for just 
these two organizations. Accordingly, it is apparent that 
the bill, which was intended to address the public outcry 
to protect individual homeowners, requires additional 
consideration to adequately address the unintended con-
sequences that such legislation would have upon society. 

The New York State Legislature
Congress was not the only legislature that was 

enticed to respond hastily to pacify the uproars of the 
people in the wake of the Kelo decision. The New York 
State Legislature considered a variety of distinct legisla-
tive proposals relating to the use of eminent domain. 
One proposal attempted to limit the power of eminent 
domain for economic development to only “blighted 

areas” and defi ned the phrase “blighted area” as “an area 
in which one or both of the following conditions exists: 
(i) predominance of buildings and structures which are 
deteriorated or unfi t or unsafe for use or occupancy; or 
(ii) a predominance of economically unproductive lands, 
buildings or structures, the redevelopment of which is 
needed to prevent further deterioration which would 
jeopardize the economic well-being of the people.”9 This 
proposal recognized the importance of the use of eminent 
domain with respect to urban renewal that escaped the 
federal government’s consideration. However, by limiting 
the sovereign power to condemn property to only blighted 
areas, it ignores the wide variety of situations for which 
that power is utilized. For example, condemnation has 
been utilized to acquire some form of title or easement to 
property located underground as may be necessary for the 
creation of sewers or utilities. It is possible that the use of 
condemnation may be necessary for an economic devel-
opment project that is not necessarily for a blighted area. 
Despite the fact that this proposed legislation was intend-
ed to protect against the concerns perceived by the Kelo 
decision, this proposal, if adopted, could also adversely 
prevent benefi cial situations from occurring even where 
there are no Kelo problems to be addressed.

In 2006, the New York State Legislature also con-
sidered an eminent domain proposal that would have 
required the preparation of a comprehensive economic 
development plan for every economic development 
project.10 An additional review process was being created 
to hold local governments accountable by requiring them 
to approve or disapprove the use of eminent domain by 
any public authority or local development corporation or 
industrial development agency. While these additional 
requirements provide a further obstacle in the exercise of 
the power of eminent domain, it is unclear how they are 
intended to prevent a situation like Kelo from reoccurring. 
Other than to effectively stop all eminent domain projects 
by mandating compliance with a seemingly endless ap-
proval process, this proposal attempts to address the Kelo 
situation in another provision in a unique way. In cases 
where a condemnee’s home or dwelling is to be acquired, 
this legislative proposal requires that such person be 
compensated a minimum of 150 percent of the fair market 
value of the real property, in addition to any other com-
pensation requirements.11 The problem with this particu-
lar “solution” is that it has the potential to be abused. 
Why would anyone agree to the sale of the property at fair 
market value, when the person could demand 150 percent 
of the fair market value? Furthermore, in the situation of a 
person who really did not want to sell his or her residence 
at all, the mere thought of increasing the compensation 
may ease the pain, but does it really address the con-
cern that the power of eminent domain is being abused? 
Apparently, the New York State Legislature struggled to 
address the concepts of how to compensate and what to 
compensate. Nevertheless, the additional compensation 
may help ease the pain from the harsh reality of the situa-



NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1 17    

tion that the needs of the many outweigh the needs of the 
one.

In addition to the numerous proposals that were 
considered by the New York State Legislature, there was 
one legislative proposal that was adopted which restricts 
the right of certain gas and gas-electric corporations to 
exercise eminent domain within the state. Specifi cally, 
Section 11 of the New York State Transportation Corpora-
tions Law was amended to revoke, effective immediately, 
the eminent domain right of any gas or electric company 
which: (1) project commences and ends in the state of 
New York; (2) through its employees, agents, representa-
tives, or assigns has represented in testimony that the con-
struction of such power transmission lines will increase 
electric rates in any part of the state; and (3) applied for 
and did not receive an early designation as a national 
interest electric transmission corridor under an act of 
Congress commonly known as the Energy Policy Act of 
2005.12 The declared rationale behind this legislation was 
to protect communities across New York State by prohibit-
ing transmission companies from utilizing eminent do-
main if a proposed project does not meet designated crite-
ria. However, one could argue that the scope of protection 
that this legislative enactment provides is rather limited. 
Notably, this particular piece of legislation is directed at 
one specifi c eminent domain project involving the New 
York Regional Interconnection (“NYRI”), a project of a 
private corporation to build an approximately 200-mile-
long high-voltage electricity transmission line from Utica 
in central New York to New York City and Long Island. In 
order for the project to be built, it has been reported that 
the company would need to acquire land in 37 towns and 
villages statewide, and while the company has stated that 
the project would lower electricity prices in downstate 
New York, it further noted that it would increase prices 
upstate. Despite the fact that this legislative proposal was 
adopted during the Kelo public fury and under the guise 
of addressing the “ills of eminent domain,” it would ap-
pear that the usefulness or the ability to protect against 
the abuses of eminent domain is extremely limited.

Municipal Initiatives
Joining with their federal and state counterparts, 

some local governments are also taking up the cause relat-
ing to the public outcry against Kelo, despite the limita-
tions established by state preemption. In Westchester 
County, proposed legislation is currently being considered 
which would require the county to create additional en-
vironmental reports and the impact of economic develop-
ment whenever it is considering the use of its own power 
of eminent domain. In addition, the proposal would cre-
ate an ombudsman, who will provide general information 
regarding the condemnation process to private citizens. 

In both Greene and Delaware Counties, the respective 
legislative branches have adopted resolutions to volun-

tarily forgo the use of its power of eminent domain.13 
Specifi cally, both local jurisdictions have determined to 
refrain from taking private real property to benefi t another 
private entity for the purpose of generating higher tax rev-
enue and shall support only property exchanged through 
voluntary methods in the marketplace.14 

Conclusion
In the end, there currently does not appear to be any 

adequate legislative answer or remedy which could imme-
diately address the perceived dangers of eminent domain. 
There will always be a situation where some individual 
will be unhappy or even disgruntled at the possibility of 
losing his or her primary residence regardless of whether 
condemnation is utilized for economic development or 
any other purpose. Nevertheless, the judicious and limited 
use of eminent domain in conjunction with the reasonable 
application of urban renewal projects can be a most effec-
tive tool to revitalize stagnant communities. Notably, those 
condemnation projects which have been most successful 
(judging by the economic boost to the municipality and 
lack of litigation to interfere with the project) were guided 
by utilizing the democratic process to the fullest. Accord-
ingly, the best way for government and other agencies to 
protect the public against potential abuse of the power of 
condemnation is through the democratic process. Early 
public notifi cation and active participation by the public 
should be encouraged and, if the public’s concerns are 
properly considered and met, to the extent possible, then 
the number of individuals who believe themselves to be 
“victims” will be greatly minimized.

In order to address these issues legislatively, it would 
be highly benefi cial if federal, state and local governments 
would redirect their current ad hoc legislative efforts and 
concentrate on creating an eminent domain task force 
which would conduct a comprehensive review of the use 
of eminent domain on both a local and national level. 
The information gathered by such a task force would 
highlight where and what problems need to be addressed 
legislatively. The composition of this task force should 
include legal experts and professionals who are integrally 
involved in the various aspects of the eminent domain 
process and real estate development, as well as members 
of the general public representing the interests of the 
people at large so as to provide various practical solutions 
to address enumerated concerns (such as notifi cation, pub-
lic input and compensation) and to determine which areas 
need to be completely overhauled. As opposed to the 
more general and random concerns raised by the public 
outcry against the Kelo decision, information and recom-
mendations provided by a well-formed Eminent Domain 
Task Force representing all of the diverse and competing 
interests will be a incredibly useful and benefi cial tool for 
the various legislatures to hone in on a solution for, and 
improving upon, the current eminent domain process. 
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Eminent Domain in New York:
Current Problems and Suggested Solutions
By Jon N. Santemma

The power to acquire 
property for public purposes 
is an essential right of govern-
ment, without which, govern-
ment simply cannot exist. 

The recent decision in Kelo 
v. New London1 has brought 
substantial attention to that 
power and there have been 
many suggestions as to how 
the law ought to be changed. 
The holding in Kelo, however, 
is not new law.

Years prior to Kelo, the leading decision in New York 
on the concept of economic redevelopment takings was 
the case of Yonkers Community Development Agency v. 
Morris.2 In that instance, the Otis Elevator Company was 
doing business in the city and advised the city that unless 
it was permitted to expand its facility, it would leave the 
area.3

As a result, the city decided to acquire additional 
property adjacent to Otis’ holding to permit Otis to build 
the expanded plant. Some of the businesses subject to 
the taking were not doing well. However, others were 
functioning quite well and individual shop owners, store 
owners and business owners did not wish the taking to 
occur.

The Court of Appeals held that the economic redevel-
opment as established by the plan to redevelop and ex-
pand the Otis Elevator Company constituted a public use, 
and as such, was a proper underpinning for the exercise 
of the area to be acquired by eminent domain.4

Actually, after the property was acquired and the 
plant built, Otis itself was acquired by a multinational 
corporation in 1975 and operates as a wholly owned sub-
sidiary. In 1996, Otis formed a joint venture with a foreign 
corporation and today the site is devoted to the manufac-
ture and sale of subway cars. 

Everybody generally articulates the position that the 
private property of A may not be taken from A and given 
to B through the power of eminent domain. Unfortu-
nately, that appears to be happening in New York State by 
virtue of the power of community redevelopment agen-
cies to select redevelopers.

In the recent case of Haberman v. City of Long Beach, 
Mr. Haberman, a developer, purchased a 2.5-acre parcel of 

vacant oceanfront land in 1993.5 In August of 1995 the city 
established a development moratorium area called the 
“superblock,” of which this parcel was a part. Mr. Haber-
man brought suit because the city denied two different 
proposals for redevelopment.6 The city then proceeded to 
acquire the property, including Mr. Haberman’s, claim-
ing that the city would choose the use and the developer, 
notwithstanding Mr. Haberman’s offers to redevelop 
his property in accordance with whatever plan the city 
wished to place on the superblock. The Court wrote:

The petitioner contends that condemna-
tion of his property where he is ready, 
willing, and able to develop the property 
in a manner that is fully consistent with 
the City’s urban renewal plan serves no 
valid public purpose, and for this reason, 
the determination to condemn must be 
annulled. We disagree.

A municipality’s taking of substandard 
land for urban renewal serves a valid 
public purpose. “Judicial review of a 
condemnation determination is limited 
to whether the proceeding was constitu-
tional, whether the proposed acquisition 
is within the condemnor’s statutory juris-
diction, whether the determination and 
fi ndings were made in accordance with 
the procedures set forth in EDPL Article 
2, and whether a public use, benefi t, or 
purpose will be served”. In this instance, 
the respondents made that showing.7

New York has and enjoys some of the best examples 
of successful urban renewal programs in the country. 
Community development agencies and urban renewal 
agencies have literally turned around downtown areas 
and made them successful business centers, showplaces 
of particular entrepreneurial development that were im-
possible prior to the takings. For example, take the City of 
Ithaca. Forty years ago, the downtown area was nothing 
to write home about, but recent visits demonstrate a vi-
brant, artsy community with two college campuses which 
provide an outstanding framework for a community that 
has become quite lively.

On the other hand, I have seen instances in which, 
there is no doubt in my mind, the urban renewal or com-
munity redevelopment process has been used to take the 
property from A and give it to B and the diffi culties in try-
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ing to resolve those takings or those concepts in the court 
system is very, very diffi cult. The concept has always 
been that the determination of the necessity of a taking 
is something left to the legislature, but that the courts 
could then determine whether or not the taking was for a 
public use. I think that the courts have generally tended 
to blur the two distinctions and have applied, long in 
advance of Kelo, a rational basis test, which is similar to 
the standard of review under an Article 78 proceeding. 
The court looks to determine whether there is any sub-
stantial evidence in the record to support the conclusion. 
We must have a solution which places a greater emphasis 
upon the details of a proposed acquisition so that each 
property owner is advised and can discuss exactly why 
his or her property is to be acquired. Furthermore, the 
solution should provide a greater right of a condemnee 
to participate in the redevelopment.

With respect to the day-to-day operation of New 
York’s Eminent Domain Procedure Law (EDPL), there are 
a number of things that require attention. 

As a result of prior practices, the EDPL evolved into 
two general methodologies of acquiring property. The 
state, with its appropriation through map fi ling, required 
a claimant to institute a separate proceeding in the Court 
of Claims, while claimants proceeding against non-state 
condemnors dealt with simply appearing in an existing 
piece of litigation in Supreme Court that was brought by 
the condemnor before the property was acquired.

Although the state agreed to a number of reforms in 
its processes that led to the holding of hearings and pay-
ment of 100 percent advance payments and offers, pay-
ment of fees and costs and other major accomplishments 
or concessions, the state held to its method of acquisition 
by map fi ling.

As a result of various negotiations in the EDPL Com-
mission and in the legislature, an agreement was reached 
that the state would continue its processes, but other 
entities, in non-state takings, would require a court order 
to assure that the constitutional rights of the condemnee 
were protected, that the procedures had been followed 
and that the hearings had, in fact, been held in accor-
dance with the Eminent Domain Procedure Law.

Obviously, the fi rst item to be considered is whether 
the duality of taking methodologies in state and non-
state takings should be continued, since it appears from 
a reading of EDPL § 101, that a single procedure was 
intended. If so, are there additional accommodations that 
can be made to further unify and simplify the Eminent 
Domain Procedure Law?8

The following are items which should be considered 
for further study in connection with a revision of the 
Eminent Domain Procedure Law. The New York State 
Bar Association’s Task Force on Eminent Domain has 

received a report from the author and Carl Rosenbloom, 
Esq. suggesting the following problems in the EDPL that 
should be addressed by the New York Legislature.

Article 1

Section 103

Many of the requirements for notice provide that 
notices should be sent to the “assessment record billing 
owner.” “Assessment record billing owner” is defi ned as 
“the owner, last known owner, or reputed owner, at such 
person’s tax billing address. . . .”9 

That provides an obvious problem for individuals 
who have mortgages in which the lending institution 
receives the notices from the assessment department, as 
well as for tenants who pay all of the assessments and 
taxes on the property which they lease.

Consideration should be made as to whether any no-
tice directed to an assessment record billing owner ought 
to also be addressed to the last owner of record. Presum-
ably, condemnors order title reports before they acquire 
the property and additional notices to the last owner of 
record should not be a problem.

Article 2

Section 202

Originally, the state gave no notice whatsoever for 
the appropriation of property; some of the administrative 
code jurisdictions would publish notice in obscure places 
such as, in New York City, the City Record.

The EDPL provides for publication even if there is but 
one owner, no mortgages and liens or any other indica-
tion in the title report that there is any person having any 
interest whatsoever.10

The local municipalities should be canvassed to fi nd 
out whether the notice requirements as currently consti-
tuted are, in fact, burdensome, since the personal notice to 
the property owner is the most effective means of provid-
ing notice.

Section 204

Section 204 deals with the mandated fi ndings of the 
condemnor before the taking.11 Analysis should be made 
as to whether the three required fi ndings are suffi cient or 
too extensive for the municipalities throughout the state. 
The main concept at issue now is the determination of 
“public use.” The current fi nding in New York State, that 
“the public use, benefi t or purpose to be served by the 
proposed public project,” permits the acquisition of prop-
erty for actual use by the public and for economic benefi t 
of communities, such as urban renewal.12
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There has been substantial post-Kelo discussion and 
speculation in the public as to whether the public use 
requirement should be expanded, modifi ed, changed or 
constricted. Section 204 is where any modifi cation should 
be logically placed if acquisitions for economic devel-
opment were to receive a different standard of proof. 
Amendments in this regard may also have to be made to 
EDPL § 103(A) and § 103(G).

Further policy discussion concerning the public use 
of “economic” redevelopment takings should focus on 
means of establishing how each of the parcels to be sac-
rifi ced for the common good is important to the project 
as well as the rights of the owner to be involved in the 
redevelopment.

The standard of proof itself should be considered 
because, currently, Section 204 essentially requires only 
substantial evidence in the record before the condemnor 
to support the taking of any property.13 It is a standard 
which any condemnor can meet with a modicum of prep-
aration and there should be an analysis as to whether that 
standard should be modifi ed in any fashion.

Whether or not the modifi cation of the standard of re-
view would provide too much intrusion into the govern-
mental process and stymie necessary public projects, the 
current review, limited to the Appellate Division, would 
be appropriate in any circumstances where the matter 
relates to the review of the record.

However, it has been suggested that there should 
also be an opportunity for a condemnee to alternatively 
appear in Supreme Court in opposition to the applica-
tion to condemn the property which would then refer 
the entire matter to the Appellate Division for summary 
disposition. That practice makes access to the courts more 
affordable to the small property owner seeking to exer-
cise constitutional rights.

The thirty-day “statute of limitations” for appealing a 
determination of a condemnor to acquire can be burden-
some and recently the Federal courts have suggested that 
the notice requirements in connection with those hearings 
are not constitutionally applied in all takings.14

Judicial review in Section 207(C) limits the Appellate 
Division review to the fi ndings made after the hearing 
by the condemnor, including specifi cally the “public use, 
benefi t or purpose” involved, and adds the requirement 
that the Appellate Division determine if the proceedings 
were held in conformity with the Federal and state con-
stitutions, the condemnor’s statutory jurisdiction, and the 
appropriate provisions of the EDPL and the Environmen-
tal Conservation Law.15 Neither Section 207 nor any other 
EDPL provision addresses the question of jurisdiction 
in instances where a condemnor invokes one or more of 
the exemptions in Section 206 and does not hold a hear-
ing.16 A condemnee, thus, has no opportunity to contest 

the propriety of an exemption that has been invoked and 
seemingly no forum in the absence of a public hearing.

Article 3

Section 303

Under Article 3, “Offer and Negotiations,” the con-
demnor is required to appraise that which it acquires 
and, under Section 303, to make an offer.17 Section 303 
provides that, “wherever practicable,” the offer must 
itemize “the total direct, the total severance or conse-
quential damages and benefi ts as each may apply to the 
property.”18

Often, a single acquisition will affect various interests 
including those of the landlord and the tenant. While 
most tenants have waived any interest in any condemna-
tion award in the terms of their lease, they are entitled to 
an award for their business fi xtures.

Most condemnors do not include an offer on fi xtures 
nor generally do they obtain an appraisal on fi xtures until 
a fi xture claim has been fi led.

Fixture claims can be very, very substantial and the 
question is whether tenants should also receive formal 
notices of the takings, advice as to what their rights are 
concerning their trade fi xtures and also an advance pay-
ment offer as to what the value of those trade fi xtures 
may be.

With respect to clouds on title, both state and non-
state takings provide for the deposit of the amount of the 
offer with the court. However, non-state takings require 
an application to the court, and a court order and a 
deposit, once made, appears to stay in court indefi nitely 
unless and until some owner proves his entitlement to the 
award. 

In state takings, the EDPL is much more detailed as to 
the rights of the controller to deposit the money, not with 
the court, but in a special bank account, transfer it into an 
Eminent Domain account or, after three years, to with-
draw the sum deposited and redeposit it in the account 
from which it was withdrawn.19 Analysis should be made 
as to whether condemnors and condemnees, in both state 
and non-state takings, are being treated equally and fairly 
under the implementation of the Article 3 deposits.

Section 305

Section 305 deals with use and occupancy and indi-
cates that a person “holding, using or occupying property 
acquired . . . shall be liable to the condemnor for the fair 
and reasonable value of such holding, use or occupancy.
. . .”20

However, non-condemnation cases equate use and 
occupancy to rent. Rental value of a property on a term 
basis—even month to month—is payment for a substan-
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tial right of possession, not for the transitory existence 
of a condemnee in possession who does not and cannot 
ever have any interest in the real property whatsoever.

It has been suggested that use and occupancy should 
be defi ned as a minimal requirement refl ecting no more 
than the transitory right to be present temporarily on 
a piece of property belonging to a governmental entity 
which needs possession of the property for a public use.

Article 4

Section 402

Section 402 is where the dichotomy between state 
and non-state is the greatest. Although for the sake of 
uniformity all condemnors in the state now acquire by 
fi ling acquisition maps, non-state municipalities must 
fi rst apply to Supreme Court for an order of condemna-
tion which grants the municipality permission to fi le the 
map.21

That entire procedure should be revisited because 
there is an unnecessary step in non-state takings to fi le 
a map when it is actually the vesting order that grants 
the municipality the right to acquire the property that 
is set forth on the vesting map fi led with the petition. 
Essentially, a non-state acquisition must go through the 
separate step—an important step—of having the court 
review the proceedings and declaring that the condem-
nor is ready to acquire the property.

The state has a relatively straightforward proceeding 
whereby it sends out notices and advises the owner and 
the world that it has acquired the property by fi ling in 
the county clerk’s offi ce.

Notices under the non-state takings are much more 
involved and analysis should be made as to whether they 
are required to be so involved.

However, discussion ought to be had as to whether 
the state should be required to obtain a court order ap-
proving its treatment of the condemnee prior to taking 
and the quality of the taking just as a non-state condem-
nor must establish at the present time.

Section 405

Under Section 405, “Possession,” it was contem-
plated that the state could acquire property possession 
by going to Landlord/Tenant Court (since there is no 
court action pending), and that court would provide for 
a reasonable amount of time for the condemnee to vacate 
after payment of the advance payment.

A “writ of assistance” to the Supreme Court that 
handled the vesting order is the appropriate methodol-
ogy in non-state takings. However, some courts have 
read the language of Section 405 as mandating that the 

court give immediate possession as long as the advance 
payment has been tendered. It should be clarifi ed that the 
court should condition possession on a reasonable time 
to permit the condemnee to relocate in an orderly fash-
ion—a balancing test which is used by some courts would 
appear to be fair and reasonable.

Section 406

Section 406 involves the situation where the project 
is abandoned.22 The question is, where it is abandoned 
and offered back to the original owner—what should be 
the measure of value at the time of the reconveyance—the 
original offer plus interest or current value?

Article 5
Under Article 5, there is a serious problem concerning 

non-state takings. 

The state has a statute of limitations of three years 
after the fi ling of the map for the fi ling of claims—three 
years after personal service of the notice of acquisition. 
It is a true statute of limitations because the claimant has 
three years to institute a legal proceeding against the state 
in the Court of Claims.23 

In non-state takings, there can be no true statute of 
limitations because there is always a pending Supreme 
Court action. All that is necessary is for a claimant to ap-
pear in that action and assert his or her claim. The origi-
nal intent of the EDPL Commission was that the Supreme 
Court would establish a deadline by which it could 
reasonably expect claims would be fi led and, on that day, 
could consult with the condemnor as to who had ap-
peared and how much additional time and notices were 
appropriate to get everyone into the fold. Unfortunately, 
the Appellate Division has treated the unilaterally ex-parte 
date selected by the court as a deadline as a statute of 
limitations. It is diffi cult to see how a constitutional right 
of just compensation can be extinguished by an ex-parte 
order.

This problem must be remedied.

Article 6
While the concept of small claims is appropriate 

under Article 6, I have never seen a small claims action 
in the metropolitan area and I do not know of any in the 
state, although I am sure there are some. The entire issue 
should be revisited and a determination made that the 
procedures be adjusted—perhaps the $25,000 should be a 
higher fi gure.

Article 7
The courts have been very responsive in fi xing ad-

ditional allowances in awards to condemnees— recogniz-
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ing that they are involuntary litigants who have lost their 
property because the public good requires their property 
to be devoted to a different use. When the condemnor 
has made an offer that is substantially less than the fi nal 
award, the courts have been very responsive in award-
ing attorneys’ fees and appraisal fees to the claimants, 
provided that the services produced the increased award. 
While analysis should be made as to whether all apprais-
al fees and all costs should be paid by the condemning 
authority, the current provision appears to be working 
not only where cases are tried to conclusion, but in en-
couraging settlements. The current provision also allows 
a municipality that has made an error in its estimate of 
just compensation to resolve a case before it is subjected 
to additional costs.

Finally, New York remains a “taking state” in which 
it only pays for that which it actually takes—real prop-
erty—and does not pay for that which it damages—the 
businesses conducted on the property—even though they 
may be damaged to the point of extinction.

Historically, a few special situations have received 
business loss compensation; notably the water supply 
cases in connection with upstate reservoirs needed to 
provide New York City water. There, businesses were 
compensated by awards predicated upon the claimants’ 
income tax returns for the years preceding the taking. 

It has been strongly suggested that there should be 
some recognition of the business interruption damage 
or the loss of business income that is generated by some 
takings.

Compensation is now made regularly to business 
owners who have lost trade fi xtures as a result of the 
takings. There are statutes that provide for relocation 
expenses and moving expenses for certain administrative 
payments to condemnees.

The quantum of just compensation should not 
depend upon what municipality acquired the property. 
Currently, there are a number of administrative pay-
ments made to claimants depending upon the type of 
condemnor (Federal, state or local) and where the funds 
originate, as funding statutes often have administrative 
payment features. The EDPL should contain in Article 7 

a complete list of damages, moving expenses, relocation 
business damages that are in fact compensable in par-
ticular takings. Those items should be part of the original 
communications to potential condemnees with the notices 
of acquisition that are sent to the condemnees following 
the acquisition of their property.

The amount of just compensation should not depend 
upon who condemns the property.
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Highest and Best Use
By Edward Flower

An accepted property must be valued for eminent 
domain purposes based upon its “highest and best use.” 
The quote highest and best use represents the most valu-
able use to which a property can be and likely is to be 
put. In a partial taking, that same concept of highest and 
best use must be applied to the subject property, both 
before and after the taking, although they need not be the 
same. That is, a highest and best use may be offered as a 
result of the taking.

Appraisers generally apply four criteria to the deter-
mination of a highest and best use as follows:

1. That which is physically possible.

2. That which is nearly permissible. (Question a mat-
ter of zoning and interpretation of a zoning code.)

3. That which is fi nancially feasible.

4. That which results from those uses which are 
fi nancially feasible and productive.

My own experience has been that evidence may be 
offered with respect to the fi rst two of the above, but gen-
erally in a trial of a condemnation or appropriation mat-
ter, the determination of the last two criteria represents a 
subjective determination made by the appraiser subject, 
of course, as should be all subjective determination by the 
observation and discussion of objective support.

A frequent cause of disparity of values found by 
appraisers results from the adoption of different kinds 
of uses. A concern most frequently results from a vary-
ing view of the zoning ordinance applicable to a subject 
property. 

A disparity between values found by appraisers 
based upon differing assumptions of highest and best use 
most often involves consideration of whether or not there 
existed, on the title vesting date, a reasonable probability 
that the subject property, absent the condemnation or 
pendency thereof, could have obtained a change of zon-
ing classifi cations, a zoning variance, special use permit 
or any one of a number of other government actions or 
reliefs from regulations that would have been necessary 
for the presumed highest and best use to have had an 
infl uence upon the value of the subject property. These 
considerations of government regulations also have 
substantially infl uenced the issue of economic feasibility 
for a projected highest and best use. That is, the cost of 
obtaining relief from government regulation or the cost 
of conforming to governmentally imposed requirements 
must be considered.

Ordinarily, a court will start with a presumption that 
the highest and best uses it may consider in determining 
value are limited to those permitted by zoning and/or 
other regulations in effect at the time of taking. Thus, the 
condemnee has the burden of proof in asserting a highest 
and best use other than the one to which the property is 
being put or that use which is allowable under the zoning 
and/or other regulations in effect on the vesting date. The 
condemnee must establish that there existed, on the title 
vesting date, a reasonable probability that the asserted 
highest and best use could or would have been made of 
the subject property in the reasonably near future and the 
use was economically feasible.

The probability of change of zone issue is most 
frequently encountered in cases where it is anticipated 
that the municipality would involuntarily rezone without 
prompting from the courts. To establish the probability 
of a change of zone on such a voluntary basis, a claim-
ant must prove a condition or trend that rendered such 
zoning inevitable. Whether in fact the property owner (or 
perhaps occasionally the condemnor) has established such 
probability is a question of fact for the trial court. A fi nd-
ing by the court that there existed a probability of change 
of zone that is not entitled to the property owner devalued 
the land as if the change of zone had occurred. It requires 
instead an increment to refl ect that probability which a 
purchaser would pay an enhanced purchase price, or in 
the alternative, a discount from the value of the property 
rezoned for the fact that it has not yet been accomplished.

There are instances, however, in which the property 
owner cannot establish the probability of a zoning change 
as a result of a municipality’s voluntary action. In some 
instances, the problem is further compounded by the 
fact that the condemning authority is itself the authority 
responsible for the zoning change and/or other permit 
or regulatory requirements imposed upon the subject 
property. In re Town of Islip (Mascioli),1 the Court of Ap-
peals determined that a condemnee, notwithstanding the 
inability to establish that the municipality (which in that 
case also was the condemnor) would voluntarily rezone 
the subject property, could and did proceed to establish 
that a court action to remove the zoning restriction (in 
that instance action for declaratory judgment) possessed 
a reasonable probability of success and that “to a knowl-
edgeable buyer, the probable invalidity of zoning restric-
tions, which would otherwise prohibit valuable uses, 
should enhance the market value of the property to some 
extent.”2 Thus, if it was demonstrated there was a reason-
able probability that a challenge to the zoning regulations 
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could succeed in court, it would be appropriate to grant 
the claimants some increment above the residential value. 
The burden of proof imposed upon the owner in such in-
stance is much the same as the burden of proof imposed 
in a zoning case.3

Where the court has determined that a probability 
of change of zone existed, it must nevertheless not value 
the subject property as rezoned. That value must be 
discounted to refl ect that the zoning had not yet been 
accomplished and that there are costs and delays associ-
ated with the process of achieving it.4 The amount of the 
increment allowed must be supported by evidence before 
the court and itself becomes the subject of appraisal 
testimony and fi ndings of fact by the trial court.5 It has 
been held, however, that where experts disagree as to the 
highest and best use, and the court selects the highest and 
best use found by the expert for one side, the value found 
by that expert must be given full weight absent a stated 
reason by the court for its modifi cation.6

Excellent illustrations of the application of the doc-
trine of collateral attack upon land use regulations within 
a condemnation proceeding and the manner of deter-
mination of the “increment” to be allowed in the event 
a property owner is successful is found in the decisions 
of the Appellate Division, Second Department in Chase 
Manhattan Bank v. State,7 Berwick v. State8 and Berwick v. 
State9 (a second decision by the Appellate Division after 
a Court of Claims’ determination following remittal for 
determination in light of the Appellate Division’s earlier 
decision). In the Chase Manhattan Bank case, the Appellate 
Division extended the doctrine enunciated in In re Town 
of Islip (Mascioli) to hold that in a proceeding to deter-
mine value of classifi ed wetlands appropriated by the 
state for environmental purposes, the owners could, and 
did, establish that a constitutional challenge to the Tidal 
Wetlands Act, as applied to the subject property, would 
have yielded a reasonable probability of success absent 
the condemnation. The court further opined that such 
showing did not require valuation as if the Act’s applica-
tion had been declared confi scatory prior to taking, but 
rather that the property must be valued as restricted (for 
recreational use) with an increment for the reasonable 
probability of a successful judicial challenge to the Act’s 
application as confi scatory, notwithstanding the fact that 
the state was both condemnor and regulatory authority.10

The court pointed out that the reasonable probability 
incremental increase rule had its genesis in an earlier rule 
against collateral attack of land use restrictions in con-
demnation proceedings.11 The court acknowledged that 
several courts have concluded that where the condem-
nor and regulator are one and the same, collateral attack 
prohibition is no longer valid and permits valuation of 
the subject property as if unrestricted or unzoned by the 
offending statute or regulation.12

The claimant was required to establish by “dollar and 
cents” evidence that, under no permissible use, could 
the parcel as a whole be capable of producing a reason-
able return.13 The court ruled, however, that the owner 
in the condemnation proceeding was not required to fi rst 
undergo permit application, denial and review proce-
dures under the Tidal Wetlands Act as it would in order 
to actually commence an Article 78 proceeding.14 Thus, 
the property owner was able to use very limited value 
attributed to the property by the state’s own appraiser, 
who valued the property as limited by the Environmental 
Conservation Law in the absence of permits as a recre-
ational property, to establish the disparity in value (some 
86 percent in that case) in order to prevail on the issue 
of probability of success if an Article 78 proceeding to 
compel issuance of a permit had been commenced in the 
absence of a condemnation.

In the fi rst Berwick decision, the court reviewed not 
only the issue of the collateral attack upon the Tidal 
Wetlands Act restrictions imposed on the subject property 
and the probability of success in such an attack, but also 
whether the owners had demonstrated that absent the 
restrictions of the Tidal Wetlands Act the property could 
be economically developed for residential subdivision 
purposes in order to be entitled to an incremental award 
over and above the property’s market value as restricted 
by the Tidal Wetlands Act. The court reversed the fi nding 
of the Court of Claims—to the effect that notwithstanding 
the question of the restrictions of the Tidal Wetlands Act, 
the subject property could not be economically devel-
oped—and found that, in fact, it could be economically 
developed and remitted to the Court of Claims for a new 
hearing. The issue at the new hearing was to be limited 
solely to the amount to be awarded to claimants on the 
basis of the increment above the recreational value that a 
knowledgeable buyer would pay in light of the reason-
able probability of a successful court challenge.15

The matter reached the Appellate Division a second 
time after determination by the Court of Claims upon the 
remittal described above. The Appellate Division reduced 
the award of the Court of Claims upon a review of that 
court’s fi ndings having to do with the amount of discount 
or increment. The trial court had allowed an increment 
of approximately 75 percent of the difference in value be-
tween the subject property as restricted by the tidal wet-
lands regulation and the value which the court found the 
property would have absent the restriction. The Appellate 
Division imposed an additional downward adjustment 
for “developability” as applied to the unrestricted resi-
dential value before using it as a basis for the increment to 
the recreational value. The court approved the methodol-
ogy of determination of the recreational value of the sub-
ject property (that is, as restricted by the tidal wetlands 
regulations) and the determination of the unrestricted 
residential value (that is, unrestricted by tidal wetlands 
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regulations) but were still restricted by the realities of 
the marketplace and the characteristics of the property 
having to do with its economic developability as a basis 
for increment in value. The court fi nally concluded, “We 
fi nd that the increment over the recreational value which 
a knowledgeable buyer would pay is 75 percent” of that 
difference.16

It is also well established that while a subject proper-
ty must be valued as of the date of the de jure appropria-
tion it must, nevertheless, be valued absent consideration 
of the deleterious effect on the value of that property that 
has resulted from the threat or pendency of the condem-
nation proceeding or from the various activities conduct-
ed in advance thereof.17 

The city should not be permitted upon completion 
of its condemnation plans to benefi t from such loss it 
caused to defendant, by evaluating the property as of the 
trial date on the basis of its damaged, diminished value. 
In these circumstances it is proper that the property be 
evaluated on the basis of its value except for such affi r-
mative value-depressing acts by the city.18

The courts have uniformly held that such “condem-
nation blight” must be extracted from the valuation 
process in that to do otherwise would improperly penal-
ize the property owner by allowing the very same taking 
from which his claim arises to adversely impact upon his 
property’s value.

Often these scenarios occur where a municipal-
ity (whether or not it is the potential condemnor) has 
or has not made a zoning-related decision on the basis 
that there was an impending taking. In each such case, 
the courts of this state (as well as U.S. District Courts in 
other states acting under the Fifth Amendment of the 
Federal Constitution) have held that such municipal zon-
ing actions must be removed from the court’s analysis 
when computing a property’s value in connection with 
the de jure condemnation which ultimately results. For 
example, in In re City of New York (Inwood Hill Park),19 the 
defendant condemned a large parcel of land overlooking 
the Hudson River. At trial, the property owner claimed 
the land ought to be valued as being capable of support-
ing apartment houses due to the natural advantages of 
its location and the extensive transportation facilities 
available to it. The city, on the other hand, claimed the 
property was available only for a less valuable residential 
use in that while the development plans for apartment 
houses, which the owner had previously submitted to 
the city, were physically possible, the city had withheld 
its approval of them and there was no likelihood that the 
city would ever have approved such plans in view of its 
contemplated taking of the property for park purposes.

In reversing the trial court, the Appellate Division 
(which was then affi rmed by the Court of Appeals) held 
that the city’s contention regarding the potential use of 

the subject premises was untenable. In ruling that the 
trial court was required to value the subject property as 
though it was not going to be the subject of a taking, the 
court stated as follows:

The city could not lawfully thus deprive 
the owners of the lands taken of their 
right to receive their true market value. 
Carried to its logical conclusion, to 
sustain this contention of the respondent 
would enable it to prevent any devel-
opment whatsoever of lands which it 
might desire to acquire at some time in 
the future, for the purpose of preventing 
enhancement of the value of said lands. 
Such a contention is unconscionable and 
does violence to established principles of 
law and equity. . . . Each owner, so long 
as he is holding the property, is entitled 
to be considered in the same position 
as if his land were not to be sought in 
condemnation.20

This rule applies regardless of whether 
the potential condemnor is also the mu-
nicipality that made the zoning decision 
and regardless of whether the zoning ac-
tion is in the form of a specifi c enactment 
or merely a refusal by the municipality to 
act on an owner’s development related 
application.21

Not surprisingly, the U.S. District Courts, which have 
considered this issue, have found that this common sense 
principle of valuation applies where a condemnation 
claimant seeks to recover damages under the federal con-
stitution. The courts have ruled that pursuant to the Just 
Compensation Clause of the Fifth Amendment, municipal 
zoning actions which are implemented in anticipation of 
an impending government taking, and which depress the 
value of the property within the scope of the project, must 
be excluded from the court’s valuation analysis at the 
condemnation trial.

For example, the trial court judge in Certain Lands in 
Truro stated:

I further rule that any fl uctuation in prop-
erty value which has resulted from the 
three acre [municipal] zoning provision is 
a fl uctuation which is attributable to the 
federal project itself and therefore that 
the three acre provision should not be 
considered in determining the fair market 
value of the land in question. I further 
rule that ¾ acre zoning provision which 
was in effect in those portions of Truro 
outside the [area slated for condemna-
tion] at the time of the takings should be 
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applied in determining the fair market 
value of the thirty-six tracts.22

A dramatic demonstration of this point was found 
in the case of Schad v. State.23 In that case, on October 5, 
1993, the State of New York appropriated a 2.022-acre 
portion of a 14.835 acre parcel at the northwest corner of 
Sunrise Highway and Lincoln Avenue in Sayville. Prior to 
1988, the subject property had been split zoned; the front 
portion abutting Sunrise Highway was zoned for com-
mercial use and the rear portion residentially zoned. In 
1988 the Town of Islip, in anticipation of the state’s long-
published plans for appropriation along this stretch of 
Sunrise Highway, which included a partial taking of the 
subject property and reconstruction of Sunrise Highway 
as a limited access highway, rezoned the entire subject to 
an AA zoning classifi cation.

In 1999, the claimant attempted to mitigate the effect 
of the planned taking by seeking to improve the use of 
what would be the remainder of his property (without ac-
cess to Sunrise Highway or the service road). The claim-
ant successfully obtained a rezoning of the subject prop-
erty to a more intensive residential zoning, Residence CA 
(apartments).

The claimant’s position on trial in the Court of 
Claims, however, was that absent the pendency of the 
state’s appropriation (since approximately 1981), the 
town would not have rezoned the front portion of the 
subject property for residential purposes and the owner 
would not have rezoned the entirety of his property to 
a more intensive residential purpose. Instead, the entire 
property would have been rezoned for commercial pur-
poses, and that this represented a highest and best use. 
The property must thus be valued as commercial prior 
to the appropriation and for limited residential purposes 
only after the appropriation.

The trial court so found and the Appellate Division 
affi rmed upon the opinion of the trial court.

While the courts have not found that in order to 
recover severance or other consequential damages as a 
result of a partial taking, it is necessary that there be a 
change in the highest and best use of a partially taken 
subject property and that the same highest and best use 
may be made less valuable as a consequence of a taking 
and an owner is thus entitled to compensation for that 
loss. The courts have held, in New York at least, that if 
the change brought about by that partial taking is merely 
a security of access to and from a subject property from 
a public road, that element of damage—however real 
it may be—is not convincible. Their reasoning has been 
that an owner without title or easement in a road has no 
vested right, either in the continuance of a highway or its 
traffi c fl ow, in front of his property. If the condemnor fol-
lowing a partial condemnation leaves him with suitable 
ingress and egress to the remainder of the property itself, 

it may without impunity create a new route and eliminate 
the old.24 If a property’s highest and best use was contin-
gent on highway contiguity and traffi c fl ow, the owner 
must turn to the next highest and best use regardless of 
whether the diversion was a consequence of a partial tak-
ing. The issue is one of whether the change in highest and 
best use was a result of highway relocation and diversion 
of traffi c fl ow, thus non-compensable, or a change in the 
character of the access to the property itself.25  

In the case of Priestly v. State of N.Y.,26 the Court of 
Appeals distinguished between non-compensable dam-
ages stemming entirely from circuity of access or highway 
diversion and compensable damages relating to access 
to the subject property itself and rendering it unsuitable 
or less desirable for the highest and best use which it 
possessed on title vesting date. It held that non-compen-
sability was the rule only if as a question of fact the access 
involved “is shown to be merely circuitous.”27 If, on the 
other hand, “the access involved is more than merely 
circuitous so that it can be characterized as ‘unsuitable’ 
compensability follows.”28

In the La Briola case,29 some seven years later, the 
Court of Appeals was able to distinguish the facts from 
those of Priestly in that the loss of commercial utility to 
the subject stemmed not from a loss of ingress and egress 
to the subject, but solely from a diminution of traffi c 
fl ow and loss of highway fl owage.30 The courts have 
subsequently followed the rule that damages resulting 
from mere circuitry of access are non-compensable, fi nd-
ing damages only if access to the remaining property is 
proven unsuitable.31 

This is an area which I believe resulted in a great 
injustice to numerous property owners especially those 
who have paid substantial sums for commercial proper-
ties on a busy highway only to witness at some future 
date a widening of that highway to which they contribute 
property by condemnation or appropriation. This leaves 
the property on a service road reachable only by a circu-
itous route and substantially diminishes the value of the 
property whether still vacant or improved. Given the fact 
that the case law has now been “written in stone,” legisla-
tive intervention is required so that the loss as a result of 
security of access to a subject property becomes an ele-
ment of compensation mandated by the legislature. 
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Reimbursement for the Cost of Obtaining Just 
Compensation
By Edward Flower

The general purpose of New York’s Eminent Domain 
Procedure Law (hereinafter “EDPL”) is “to assure that 
just compensation shall be paid to those persons whose 
property rights are acquired by the exercise of eminent 
domain.”1 While various sections thereof establish the 
procedure by which property shall be acquired by exer-
cising the power of eminent domain—all of which have 
been provided with a view towards the Federal and state 
constitutional mandate that property not be acquired by 
eminent domain without just compensation—it is EDPL 
section 701, both by the current terms and as it has been 
interpreted and administered by the courts, that takes a 
fi nal giant step to assure that just compensation is, in fact, 
the outcome. That section, as amended in 1987 estab-
lished the following criteria:

A. Whether the award may be deemed to be “sub-
stantially in excess of the amount of the condem-
nor’s proof”;

B. Whether it is deemed necessary by the court to 
make such additional award to achieve just and 
adequate compensation; and

C. The amount which the trial court may “in its 
discretion” award to condemnee as reimbursement 
for actual and necessary costs, disbursements and 
expenses, including attorney’s fees, appraisal and 
engineering costs.

The fi rst issue to consider is whether the award is 
substantially in excess of condemnor’s proof. 

Prior to the 1987 amendment, the section defi ned an 
award considered suffi ciently in excess of condemnor’s 
proof to qualify for an additional award under EDPL 
section 701 to be “in excess of 200 percent of the amount 
of condemnor’s proof.” The amount allowed for expert 
services was limited to $10,000. Both provisions were 
repealed in 1987 and, with the substitution of the phrase 
“substantially in excess” for the specifi c sum in excess 
of 200 percent, it would be up to the court to determine 
what would be considered substantially in excess.

Malin v. State2 held that the claimant need only show 
“more than a modest increase in value.” In the Malin case, 
that increase was a 79-percent increase in value over and 
above the state’s initial offer. There is, however, a sub-
stantial body of case law useful in resolving that issue. In 
Town of Riverhead v. Lobozzo,3 an award of $47,640 over and 
above the initial offer—a 30-percent increase—was con-
sidered suffi cient to sustain an EDPL section 701 award. 

In Karas v. State,4 an award of $75,718 over an initial 
offer—representing a 41.5-percent increase—was consid-
ered suffi cient. In Scuderi v. State5 an award of $20,100—or 
a 41.4-percent increase—was considered suffi cient. In In 
re New York City Transit Authority (Gun Hill Bus Depot),6 an 
award of 35-percent above the initial offer was deemed 
suffi cient.

This author strongly suspects that a court might rea-
sonably reject a high percentage increase where the dollar 
sum is small (e.g., 100 percent increase over a $5,000 
initial offer). On the other hand, an amount that is a small 
percentage but of a large offer (e.g., an additional $200,000 
over a $2,000,000 offer), might be considered suffi cient as 
a “substantial” sum. Presently, no case law supports that 
position.

The next issue presented is for the court to determine, 
“in its discretion,” whether such an additional award is 
necessary “for the condemnee to achieve just and ad-
equate compensation.”7 It is diffi cult to understand how 
such an additional award cannot be necessary to achieve 
“just compensation” once the threshold of whether or not 
the award is “substantially in excess” has been overcome. 
It is obvious that but for the services provided by a claim-
ant’s attorney and expert witnesses, the court’s award 
would not materialize. Since the court’s initial award and 
interest thereon deals only with compensation for the full 
or partial taking, were it not for the additional allow-
ance provided by EDPL section 701, a claimant would, in 
effect, obtain only a partial recovery inasmuch as claim-
ant would realize the sum to which it has been adjudged 
entitled less the amount necessarily incurred for legal fees 
and expert witnesses.8 Hakes v. State9 holds that while a 
section 701 award is not considered an automatic part of 
the constitutionally mandated just compensation, its is-
suance or absence, nevertheless, will have an undeniable 
and profound impact on the result achieved by claimants. 
Only by obtaining the reimbursement provided in section 
701 will the claimant truly be made whole.

The condemnor should not complain about the 
amount of such reimbursement given the claimant’s need 
to hire an attorney and experts, which was brought about 
by the condemnor’s own failure to make a suffi cient 
initial offer.10 Only through such reimbursement will the 
stated purpose of EDPL section 701 be effectuated by 
preventing claimants from having “to bear the cost of liti-
gation expenses for proving inadequacy of a condemnor’s 
offer.”11 In General Crushstone Co. v. State,12 the Court of 
Appeals held that section 701 was “necessary to guaran-
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tee fair treatment of condemnees as unwilling litigants 
who fi nd their property subject to a condemnor’s power 
of eminent domain.”

In considering what the courts have viewed as rea-
sonable and adequate for purposes of reimbursement of 
a condemnee, it is important to remember that EDPL sec-
tion 701 neither authorizes the court nor burdens it with 
determining counsel or expert witness fees. That is left 
to contractual agreements between the litigant and those 
experts and counsel whom the litigant chooses to em-
ploy. Unlike laws in other states, EDPL section 701 is not 
a fee-shifting statute. The initial burden always remains 
on litigants to pay counsel and expert witnesses accord-
ing to the contractual arrangements between the parties.

This notwithstanding, it does grant broad discretion 
to the trial court to determine how much of those fees the 
successful claimant should be able to recapture from the 
condemnor to be assured of just compensation. In doing 
so, the trial court may undoubtedly consider the reason-
ableness of the fee agreement (at least for purposes of 
reimbursement to claimant but not necessarily to modify 
same as between claimant and counsel). The trial court 
may consider the application for reimbursement in light 
of the circumstances at the time the fee agreement was 
entered into, counsel’s background and qualifi cations, 
the nature of the case and, perhaps most important, what 
counsel achieved on behalf of the client. The same may 
be considered in reviewing the question of claimant 
reimbursement for expert witness fees.

The trial court is in the best position to determine 
whether just compensation requires full reimbursement 
to the successful claimant. This is in accord with the gen-
eral proposition that the decision of the trial court is to be 
given great deference on appeal.13 This also is consistent 
with the rule that a condemnation award made by a trial 
court should not be disturbed unless supported by any 
fair interpretation of the evidence in the record before 
it.14 The rule applies to an award made under EDPL sec-
tion 701, perhaps with even greater force since the statute 
specifi cally states the award by the trial court is “in its 
discretion.” Accordingly, an EDPL section 701 award 
may not be reversed on appeal unless it constitutes “an 
abuse of the trial court’s discretion.”15 In other words, 
“an award of counsel fees pursuant to EDPL Section 701 
should be upheld absent an abuse of discretion.”16 

This notwithstanding, the failure to make an award of 
an additional allowance pursuant to EDPL section 701 
where the trial court’s condemnation award has been 
substantially in excess of condemnor’s initial offer has 
been held to constitute an abuse of discretion.17 In the City of 
Yonkers and County of Oswego cases, the Appellate Divi-
sion, Third Department, exercised its discretion and 
directed awards of additional allowances under EDPL 
section 701 where the trial courts had improperly chosen 

not to do so. The First Department also has held that a 
trial court’s determination of counsel fees in an EDPL sec-
tion 701 award in an arbitrary amount which ignores the 
retainer agreement between counsel and the condemnee 
constitutes an abuse of discretion.18 The Appellate Courts 
even have modifi ed an award of counsel fees where the 
trial court purported to base its award on the retainer 
agreement between counsel and condemnee but simply 
calculated it incorrectly.19 The Fourth Department also 
modifi ed an EDPL section 701 award where it is held that 
not all of the reimbursement expenses directed by the trial 
court were reasonable or necessarily incurred.20

The standard one-third contingency fee arrangement 
frequently used in condemnation cases was sanctioned 
by New York courts as the appropriate legal fee for which 
claimant is entitled to be reimbursed under EDPL section 
701.21 Although the Appellate Division, Second Depart-
ment, opinions in Dunn Holding Co. v. State and Schad v. 
State do not discuss whether the attorney’s fees, based 
on a contingent fee arrangement of one-third of all sums 
recovered over the initial offer, are appropriate, such 
cases, nevertheless, clearly stand for this proposition, 
because the Court of Claims from which the appeal was 
taken so held and its fi ndings were affi rmed on appeal. 
In the Schad case, the state appealed a reimbursement for 
counsel fees in excess of $2.5 million (based on an award 
inclusive of interest in excess of the state’s initial offer by 
approximately $7.5 million). The state urged on appeal 
that the court also must pay attention to the amount of 
time put in by the attorney, etc., rather than relying solely 
on the contingency fee agreement. The Appellate Division 
affi rmed without its own opinion and upon the opinion 
of the trial court. In Forgeon v. State,22 it was held that 
claimant should be reimbursed under EDPL section 701 
for contingent attorneys’ fees based on all funds received 
by claimant, including interest on the award that also was 
subject to the attorney fee contingency.

Consistent with the discretion afforded the trial court 
on this issue, no New York Appellate Court has reversed 
or reduced an additional allowance made under EDPL 
section 701 as an abuse of discretion of the trial court 
solely by virtue of it being an amount considered exces-
sive by the Appellate Court. This is not to say that a trial 
court, in its discretion, may award reimbursement in an 
amount less than that sought by the claimant, notwith-
standing, the attorneys’ fee agreement. In City of Yonkers 
v. Celwyn Co.,23 the Appellate Division held that it was 
an error for the lower court to refuse to make any award 
under EDPL section 701. The Appellate Division exercised 
its own discretion and made the EDPL section 701 award 
for only one-half the sum requested for reimbursement as 
attorneys’ fees, which was found to be reasonable under 
the circumstances. In that case, the Appellate Division 
was exercising its own discretion where the trial court 
had failed to do so or, in doing so, had abused that discre-
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tion. In Hakes v. State,24 which was an affi rmance of a 
lower court’s refusal to make an award under EDPL sec-
tion 701, the trial court found that the attorney’s fees for 
which claimant sought to be reimbursed were for services 
rendered in advancing a claim completely rejected by the 
trial court. The decision was entirely consistent with the 
policy of not disturbing the trial court’s exercise of discre-
tion unless that discretion clearly was abused.

There are a number of cases in which the trial court 
awarded reimbursement of attorneys’ fees that would 
amount to less than what was called for in the retainer 
agreement. Unfortunately, none have been the subject 
of review by an Appellate Court.25 All of those cases are 
examples of a trial court exercising its own discretion.
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The Condemnation of Public Utility and Other Specialty 
Properties Already Dedicated to the Public Use
By David M. Wise

This article addresses the condemnation issues in 
New York State of a particular class of specialty proper-
ties: public utility and other privately owned properties 
already dedicated to the public service, such as water, 
sewer, transportation, gas and electric utility-type prop-
erty, but also including hospitals and clinics serving the 
general public.1 We will refer to these as “public use” 
properties. Typically these properties (a) involve the 
delivery of public necessities, (b) have enjoyed certain 
government granted special franchises or privileges, such 
as protection from competition and the right of eminent 
domain, (c) have been subject to rate regulation and other 
forms of intensive governmental supervision, and (d) 
are often inherently monopolistic. The valuation issues 
associated with these properties are particularly thorny, 
and there are few hard and fast principles that apply 
across the board. This article shall, nevertheless, attempt 
to describe the conceptual framework within which the 
courts and regulatory agencies have attempted to resolve 
these issues. 

Specialty Properties and the RCNLD Approach to 
Value

Typically, public use properties are specialty proper-
ties. Specialty properties have been defi ned for both tax 
certiorari and condemnation purposes as follows:

(a)The improvement must be unique and must be 
specially built for the specifi c purpose for which it 
is designed;

(b) [t]here must be a special use for which the improve-
ment is designed and the improvement must be so 
specially used;

(c) [t]here must be no market for the type of property
* * * and no sales of property for such use; and

(d) [t]he improvement must be an appropriate im-
provement at the time of its taking and its use 
must be economically feasible and reasonably expected 
to be replaced.2

Specialty properties must be valued by the reproduc-
tion or replacement cost new less depreciation method-
ologies (RCNLD).3 Reproduction cost uses as its point of 
departure the costs of reproducing an exact replica of the 
facility in question, while replacement cost uses the cost 
of replacing a state-of-the-art facility that performs the 
same function. Although it arguably results in superfl u-
ous effort, reproduction cost new is generally considered 
the appropriate RCNLD starting point. 

Reproduction cost new may be obtained by either 
a “sticks or bricks” method which relies on engineer-
ing studies of the construction costs of the facilities in 
question, or by a trended original cost approach, where 
original costs based on year of installation are trended up 
to present costs using cost indices such as the Handy-
Whitman Utility Cost Index.4 Adjustments are then made 
for all forms of depreciation, including curable and incur-
able physical deterioration, functional obsolescence and 
economic obsolescence.5 Functional obsolescence is a “loss 
of utility and failure to function due to inadequacies of 
design and defi ciencies of the property.”6 Economic obso-
lescence is a loss of value as a result of external conditions 
such as a declining location or neighborhood, or competi-
tive pressures.7 One measure of functional obsolescence 
is the difference between reproduction cost new and the 
cost new of the replacement facility that would most ap-
propriately perform the economic function of the existing 
facility. Excess operating costs associated with the exist-
ing facility over the replacement facility are an additional 
measure of functional obsolescence.

Incurable physical deterioration can be measured 
in two ways, one based on accounting principles, and 
the other on engineering principles. Accounting model 
depreciation is based on average service life of classes of 
property, and usually proceeds on a straight-line basis 
with some curvilinear adjustment made for the phe-
nomenon of “dispersion,” i.e., the phenomenon that all 
members of an asset class are not actually removed from 
service at the expiration of the average service life of the 
asset class, and that those surviving beyond the average 
life of the class obviously retain utility and value. The 
inadequacy of simple straight-line depreciation becomes 
particularly apparent when dealing with facilities that 
can survive indefi nitely if properly maintained, such as 
dams or reservoirs.8 Engineering depreciation is based on 
an “observed condition” analysis, ostensibly founded on 
objective criteria.9 Although observed condition deprecia-
tion makes more sense from the perspective of actual use 
value, it is very subjective and New York courts have been 
more inclined to the use the accounting approach.10 

It is generally recognized that the RCNLD methodolo-
gies yield the highest values of the three approaches to 
value.11

Hence, almost invariably, use of RCNLD will favor 
the government in tax certiorari proceedings, but favor 
the private party in the condemnation proceedings.
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In Saratoga Harness Racing v. Williams,12 a tax certio-
rari decision, the Court of Appeals made clear that, in the 
tax certiorari context at least, the specialty designation 
was to be applied very sparingly. The question of special-
ty treatment turned on whether there was a recognized 
market for the sale of harness racing tracks. The Court, 
noting that there had been a total of “33 sales of horse 
racetracks in the United States and one in Canada be-
tween 1984 and 1992,” and that the RCNLD formula “is 
the one most likely to result in overvaluation,” endorsed 
the trial court’s “realistic assessment” and rejected the 
“Appellate Division’s conclusory ‘specialty’ slotting 
of this property,” and sustained the comparable lease 
income method.13 Clearly, if a harness racing track cannot 
qualify as a specialty, the compass of specialty properties 
would seem to be very narrowly circumscribed, at least 
in the tax certiorari context.

Although the courts have not explicitly distinguished 
between the defi nition of specialty properties for con-
demnation purposes and for property tax purposes, the 
specialty designation seems to be more liberally applied 
in the condemnation context. For example, in the leading 
condemnation specialty decision, the Court of Appeals 
concluded that a commercial nursery was a specialty be-
cause, even though there had been several sales of nurs-
eries in Suffolk County, there had not been any in Eastern 
Suffolk County.14 In the tax certiorari context, however, 
the Saratoga Harness Racing court, by contrast, scoured the 
entire continent for the existence of market sales. 

This more liberal approach to specialties in the 
condemnation context makes sense. For property taxes, 
market value is the upper cap of value,15 and RCNLD 
may be used as a surrogate for market value only where 
market value is not reasonably ascertainable through the 
market sales or capitalization of earnings methods.16 By 
contrast, as discussed more fully below, under the “just 
compensation” measure of damages for condemnation, 
market value should not be the measure of damages if 
it would result in an unjustly low level of compensa-
tion.17 This disconnection between market value and just 
compensation has been very pronounced in the context of 
public takeovers of public use property. 

Public use property has two characteristics absent 
from other specialties. First, owners of these systems have 
typically enjoyed a host of unique privileges, including 
the power of eminent domain, and the rights to construct 
in the public rights-of-way and to protected monopoly 
franchises, but have, at the same time, been subject to 
economic rate regulation and other unique restrictions 
and obligations.18 Secondly, these systems often have 
a value to the public that transcends the value of the 
sum of individual customer transactions. Money-losing 
systems with virtually no conceivable investment value 
to private operators can still be extremely valuable to the 
public: hence the need for, and willingness to provide, 

public subsidies. A corollary to this is that the develop-
ers and owners of these systems may have been making 
necessary, but uncompensated, contributions to the public 
good. 

These factors signifi cantly complicate valuation, and 
the determination of “just compensation.”  

RCNLD vs. “Rate Base”
Axiomatically, the historic earnings of an enterprise 

are one indication of the enterprise’s value. For public 
utilities, however, government regulators rather than 
market forces have largely dictated the level of those 
earnings. The thorniest “just compensation” problem for 
public utility property is, then, the impact of rate regula-
tion on the calculation of just compensation.

The rate regulation of public use entities has long 
been recognized as a form of taking for the public good 
governed by the same “just compensation” requirements 
of the Fifth and Fourteenth Amendments that govern 
condemnation awards.19 Thus, rate regulation has always 
had to allow owners a reasonable opportunity to recover 
both their current expenses together with a “fair return” 
on capital. The proper identity of the “base” upon which 
this fair return was to accrue, or of “rate base,” was long a 
thorny issue. 

Since the Supreme Court’s landmark 1944 Hope 
Natural Gas20 decision, however, most regulators have 
used a rate base founded on Original Cost Less Deprecia-
tion (OCLD) (i.e., net book value). OCLD ratemaking has 
made ownership of public utilities a relatively low-return 
but risk-free proposition. Monopoly utility investors have 
generally not been entitled to enjoy the benefi ts of the 
capital appreciation of their assets but have, at the same 
time, been insulated from losses due to untimely asset 
depreciation caused, for example, by changing technol-
ogy or customer disaffection.21 

Clearly the OCLD of utility assets bears only the most 
incidental relation to the true use value of these assets, 
which is best evidenced by their RCNLD. In infl ation-
ary times (which, of course, are the norm) the RCNLD of 
utility assets will typically exceed their OCLD. In other 
contexts, however, changes in technology, customer pref-
erences, or politics will cause an RCNLD value—which 
fully recognizes functional and economic obsolescence—
to be less than the OCLD, for example, the intra and 
intercity passenger railroad systems, intra-city bus lines, 
and nuclear power plants.

The spread between RCNLD and OCLD, whether 
negative or positive, and the question of who is entitled to 
(or should bear the cost of) this spread is the pivotal issue 
when privately owned utility property is condemned or 
otherwise removed from the regime of monopoly rate 
regulation. On one hand, the earning capacity, and, hence, 
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true economic value of the assets in the hands of the inves-
tors at the time of the takeover is, of course, equal to the 
OCLD earnings or rate-base. On the other hand, the true 
economic value of the system to the public served by these 
systems is best refl ected by the RCNLD. 

The “Rights of Ownership” vs. the “Regulatory 
Compact” Approaches

Historically, there have been two approaches to the 
question of who is entitled to (or responsible for) the 
spread between RCNLD value and OCLD value on the 
disposition of utility systems, whether through condem-
nation or otherwise. What might be termed the “rights of 
ownership” approach holds “that utility assets, though 
dedicated to the public service, remain exclusively the 
property of the utility’s investors, and that growth in 
value is an inseparable and inviolate incident of that 
property.”22 An alternative approach which might be 
labeled the “regulatory compact”23 approach holds, how-
ever, that OCLD ratemaking has essentially transferred 
the risks and benefi ts of capital losses and gain typically 
associated with ownership from owners to the public. 
According to the regulatory compact approach, when 
government action removes assets from the protected 
environment of rate regulation, the public should bear 
the costs of theretofore unrecognized capital depreciation 
(or stranded costs), but enjoy the benefi t of capital ap-
preciation, particularly where the losses and gains result 
from circumstances outside the reasonable control of the 
owners.24 

Under the rights-of-ownership approach, even if the 
prior ratemaking regime virtually insulated the utility 
owners from risk, the proper compensation upon con-
demnation should be RCNLD, regardless of whether 
this is more or less than OCLD. Under the regulatory 
compact approach, if the rate-base has been OCLD, then 
the owner should recover OCLD upon condemnation, 
regardless, once again, of whether this is higher or lower 
than the system’s RCNLD. In the recent restructur-
ing of the electric industry, both utility companies and 
regulators embraced the regulatory compact approach 
in concluding that ratepayers, not owners, should bear 
“stranded costs,” i.e., the losses associated with uneco-
nomic power plants being removed from rate regulation, 
and subjected to price competition.25

The major New York utility condemnation cases 
refl ect the tension between the rights-of-ownership and 
regulatory compact approaches to the OCLD vs. RCNLD 
models of compensation. 

Condemnation of Economically Viable Systems 
Historically Subject to Unreasonable Rate 
Regulation

The leading Court of Appeals decision involving 
the takeover of a rate-regulated utility, City of New York 

v. Fifth Avenue Coach Lines,26 refl ects a balancing of the 
rights-of-ownership and regulatory compact approaches. 
The decision concerned the New York City takeover of 
two privately owned, yet publicly franchised, intra-City 
New York City bus lines. The decision begins with the 
comment that the takeover was necessary because “it 
is beyond the resources of private enterprise to provide 
mass transportation at modest rates, dictated by politi-
cal exigencies and confi scatory as far as the equity in the 
business is concerned.”27 In sum, the city regulators had 
systematically violated the regulatory compact by failing to 
provide the owners of the bus lines with a reasonable rate 
of return.

Although the bus lines had been only marginally 
profi table in recent years, the court concluded that this 
resulted, not “because of the economic law of diminishing 
returns or ineffi cient management,” but because the city 
had “suppressed the earning power of these transit lines 
by denying them, for political reasons, the right to charge 
an increased and reasonable fares,” and that, but for this 
unreasonable rate regulation, the bus lines “would have 
had large gains in gross revenues and greater gain in net 
profi ts as going concerns at the time of the condemna-
tion.”28 The decision went on to sustain an RCNLD valua-
tion of the bus lines’ tangible assets, and ordered a similar 
valuation of the bus lines’ intangible “going concern” 
assets, including trained workforce, operating schedules, 
coach routes, and operating systems. A decision on a 
subsequent appeal held that the value of these intangibles 
was compensable even absent proof that they had any 
earning capacity so long as the intangibles were, in fact, 
necessary to the system’s successful operation.29

Fifth Avenue has sometimes been cited as standing for 
the simple rule that the just compensation for the con-
demnation of public utility property in New York is the 
RCNLD of both tangible and intangible property. This, 
however, is not the case. First, unlike most utilities, the 
bus companies did not enjoy true monopoly franchises, 
and were, indeed, required to compete for customers with 
city-owned bus companies. Moreover, the court’s heavy 
emphasis on the unreasonableness of the fare restrictions 
preceding the takeover suggests that, had the government 
given the bus companies monopoly franchises and a rate 
structure that had reasonably assured them a fair return 
on OCLD, the result would have been different. In sum, 
the decision in Fifth Avenue makes clear that its RCNLD 
outcome results from the fact that investors had borne the 
risk of loss prior to the takeover, and hence, were entitled 
to the gain on the appreciated value of the assets.

Condemnation of Economically Unviable Systems 
While the bus companies in Fifth Avenue were unable 

to earn a reasonable return because of confi scatory rate 
regulation, in In re the Port Authority Trans-Hudson Cor-
poration,30 which involved a commuter railroad system 
under the Hudson River from New Jersey to New York, 
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investors were unable to earn a reasonable return because 
of competition from other means of transportation. In 
sum, the system had virtually no earning capacity on a 
stand-alone basis due, not to rate regulation or other gov-
ernmental constraints, but to market forces. The system 
was nevertheless an “essential public facility” because 
it provided necessary transportation to over 100,000 
commuters. 

The Court of Appeals rejected an Appellate Depart-
ment ruling that just compensation equaled the system’s 
scrap value, stating, that it “involves a practical contra-
diction of terms to say that property useful and actually 
used in a public service is not to be estimated as having 
the value of property in use, but is to be reckoned with on 
the basis of its ‘junk value.’”31 

Fairness, however, did not permit payment of the 
full RCNLD value of the system. Hence, although the 
reproduction cost of the tunnels was $400 million, the 
Court of Appeals, noting the system’s lack of economic 
viability, would only sustain an award of $30 million 
based roughly on the tunnel’s OCLD. The Court, how-
ever, overturned a $20 million OCLD award for non-tun-
nel facilities because there was inadequate support on the 
record for the amount of depreciation. Thus, the appar-
ent rule seems to be that for economically unviable utility 
systems essential to the public good, OCLD is the best 
measure of just compensation.32

Condemnation of an Economically Viable Utility 
System That Has Enjoyed the Benefi ts of the 
“Regulatory Compact”

Curiously, there is no Court of Appeals decision 
specifying the valuation methodology for the condemna-
tion of a utility system that (a) is economically viable, and 
(b) has enjoyed the protections of the regulatory compact. 
The legislature, however, has repeatedly passed laws try-
ing to impose OCLD as the appropriate methodology for 
particular utility condemnations, making clear its belief 
that any compensation in excess of OCLD would result in 
a windfall.33

In In re Saratoga Water Services, Inc.,34 the Court of 
Appeals addressed the constitutionality of legislation 
providing for the takeover of a water system. The stat-
ute provided that “compensation of the real property 
condemned shall be determined solely by the income 
capitalization method of valuation based on the actual 
net income as allowed by the public service commission,” 
a de facto OCLD methodology.35 If the condemnation 
award ultimately given was based on some other meth-
odology, the statute provided that the takeover authority 
could “withdraw the condemnation proceeding without 
prejudice.”36 

The Court of Appeals construed the statutory lan-
guage prescribing valuation methodology as advisory 

rather than mandatory, and then held that “the solution 
chosen by the legislature, while unusual, is constitutional-
ly tolerable given the unique valuation problems inherent 
in public utilities takings.”37 A prior decision involving 
similar legislation held that, in the face of this sort of leg-
islation, a court must, at the least, show that it has given 
“due regard” to legislative dictates to consider OCLD.38 

Conclusions and Recommendations
Ultimately, the question of the appropriate balanc-

ing between OCLD and RCNLD in the condemnation of 
a utility or other public use system that has effectively 
been insulated from the risks of the marketplace remains 
unresolved. It would seem, though, that just compensa-
tion would entail a balancing of RCNLD and OCLD that 
is most fair to condemnee and condemnor in light, not 
only of the value of the system at the time of the takeover, 
but of the history of rate regulation that preceded the takeover. 
Clearly, a strong legislative preference for an OCLD 
versus an RCNLD award, or vice versa, can and should 
be one factor on the scales, and the legislature should 
not hesitate to intercede when circumstances make it 
appropriate.
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The Condemnation Clause of the Lease—
Frequently Overlooked
By Saul R. Fenchel and Jason M. Penighetti

A. The Problem
The condemnation clause 

is perhaps the most overlooked 
clause in the lease agreement. 
Most practitioners give it little 
attention, reasoning that it is 
unlikely that a condemnation 
will occur or, even if it does, 
that it will be many years away 
and will have little signifi cance.

This approach, however, 
has adverse consequences when 
the property is affected by a 
condemnation. The likelihood 

of a condemnation taking place is greater than generally 
believed—especially in rapidly developing areas such as 
Long Island. The most common type of condemnation is 
not a total taking, but a partial taking usually associated 
with a road widening or intersection improvement. Many 
of Long Island’s roads were originally mapped out decades 
ago (if not centuries ago—e.g., Routes 25A and 27A)1 and 
are in need of major expansion. The properties located 
along these thoroughfares have already experienced, or are 
almost certain to experience, partial takings to accommo-
date road improvements and expansions.

In a condemnation, there are generally two types of 
damages: direct and indirect. The direct damage is simply 
the value of that property (land and/or improvement) 
physically and actually taken. The indirect damage—also 
called severance or consequential damages—is the dimin-
ishment in value to both the land and improvements on the 
remainder property. In a partial taking, most of the damage 
is indirect; however, this damage can be quite substantial 
and is frequently in excess of the direct damages.2 

B. The General Rule
What happens when there is a taking and a tenant 

is adversely affected? Who collects the award and under 
what standard? In New York, the rule is a simple and rigid 
one—the explicit terms of the condemnation clause govern 
the allocation. Concepts of equity and fairness play little, 
if any, role.3 The constitutional right to just compensation 
may be waived and the courts of this state have consistently 
and repeatedly held that a tenant, in its lease, may waive all 
or part of its condemnation rights and that such a waiver or 
limitation is valid and enforceable.

In Cooney Bros. v. State of N.Y., the claimant leased two 
adjacent parcels of land, installed heavy equipment and en-

gaged in the production of sand 
and gravel.4 The state appropri-
ated 26 acres from one of the 
parcels. As a result, the claim-
ant’s operation could not be 
continued. Claimant, pursuant 
to its lease, moved its operation 
and its equipment to another lo-
cation at a cost of $451,000. The 
Appellate Division, in ruling on 
the issue of claimant’s damages 
to its leasehold interests, looked 
to the lease condemnation 
clause and held:

The fi rst and most easily disposed of issue 
as we see it is claimant’s assertion to dam-
ages to its leasehold interests. It is clear that 
where the agreement between the lessor and 
lessee provides for the reservation to the 
landlord of any condemnation award and 
terminates the lease in the event of condem-
nation, the lessee has no claim for injury 
to his leasehold interest (citation omitted), 
and while the condemnation clauses in the 
instant leases provide only that the lessor 
is to receive the award, without also ex-
pressly terminating the lessee’s rights and 
obligations thereunder, the only reasonable 
interpretation to be placed on the agreement 
is that such rights and obligations were im-
pliedly terminated (citation omitted). Thus 
we fi nd that the trial court correctly denied 
claimant any leasehold damages.5 

Likewise, in Traendly v. State, a landlord and tenant 
brought actions against the state to recover damages due 
to the state’s partial appropriation and temporary ease-
ments for highway purposes.6 The Court of Claims entered 
judgment in favor of tenant for $112,209 and landlord for 
$15,080. The landlord, tenant and the state appealed. On 
appeal, the landlord claimed that the apportionment of 
damages was erroneous because the Court disregarded the 
condemnation clause in the lease between landlord and ten-
ant. The Appellate Court agreed and held:

We fi nd the court erred in failing to accord 
proper treatment of the condemnation 
clauses in the lease. The decision herein ne-
glected to apportion the award in condem-
nation in the manner agreed upon by the 
landlord and tenant in the lease of the sub-
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ject property. A landlord (fee owner) and 
tenant may determine by agreement how a 
condemnation award shall be divided. The 
court hearing the condemnation proceed-
ing must divide the award according to the 
terms of the agreement. . . . The agreement 
may exclude a tenant from all the award or 
from some lesser part (citations omitted).7 

The Appellate Court modifi ed the award and, pursu-
ant to the condemnation clause, granted minimal damages 
to the tenant for its fi xtures and the temporary easement 
and awarded the remaining amount to the landlord.

In Castelano v. State, the Court of Appeals stated:

It is a fundamental principle that the Court 
of Claims has jurisdiction, and indeed an 
obligation, to make an award in compliance 
with the terms of an agreement between a 
landlord and a tenant and that in so doing 
it may exclude one of the parties from part 
or all of an award to which it might other-
wise be entitled (citations omitted).8 

Numerous cases are in agreement.9 The Court will 
not rewrite a lease simply because one of the parties is 
dissatisfi ed with its terms or would prefer that the terms 
indicate otherwise. A lease is a contractual agreement and 
it is not the Court’s role to amend or reform the contract 
to meet the wishes of one of the parties. In Grace v. Nappa, 
the Court of Appeals held: “Parties are free to tailor their 
contract to meet their particular needs and to include or 
exclude those provisions which they choose. Absent some 
indicia of fraud or other circumstances warranting equita-
ble intervention it is the duty of the court to enforce rather 
than reform the bargain struck. . . .”10 (emphasis added).

C. What Happens When the Clause Is Unclear?
The condemnation clause is often ambiguous. Many of 

these clauses, especially in land leases or leases involving 
major anchor stores, were written years ago without a full 
understanding of the condemnation process, the realities 
of a condemnation, and, most notably, a full understand-
ing of the distinction between direct and indirect damages. 
The clauses often contain reference to damages which are 
not recoverable under New York Law (e.g., going concern 
value or business value)11 and will attempt to allocate the 
award in a way which is inconsistent with the actual proce-
dures followed by the courts for a condemnation proceed-
ing. These clauses fail to take into account the methods by 
which damages are determined in condemnation and fail 
to properly address the situation, most notably for partial 
takings.

Questions of interpretation, however, are governed 
by standard contract principles.12 Problems are exacer-
bated by the fact that many of these lease provisions were 
executed decades ago and any testimony from the drafter 
as to intent or surrounding documentation is either impos-

sible to obtain or is long since lost. Since these clauses can 
be unrealistic, it is extremely diffi cult for a court to reach a 
result.

Complicating this problem is the fact that the drafters 
of these clauses did not fully appreciate that few, if any, 
takings are total takings. The vast majority of takings are 
partial and, of these, most will not trigger termination of 
the lease on the grounds that the remainder is rendered un-
usable. Most partial takings leave the remainder impaired 
but still usable so that the tenant will elect to continue with 
the lease. Therefore, the primary attention of the drafters 
should not be on a total taking, but on a partial taking and 
especially a partial taking which leaves the lease in place.

A classic example of a condemnation clause which 
“does not work” but which is often seen, especially in older 
leases, is the requirement of “restoration” coupled with 
the requirement that the monies paid (usually to tenants) 
must fi rst be applied towards restoration of the property to 
correct the damage. This sounds good, but in practice is im-
possible. Most partial takings involve road widening. What 
is the typical consequence or severance damage that fl ows 
from a road widening? Usually, it is loss of parking, the 
creation of non-conformity in building or parking setbacks 
or an impairment in access. Substantial damages in the 
form of severance damage to the remainder property are 
possible. Yet, once this money is obtained, how is it possible 
to “restore” lost parking or, for that matter, correct a non-
conformity of setback, or an access impairment it caused by 
the road realignment? It cannot be accomplished. A typical 
example of this type of condemnation clause is as follows:

In the event of the acquisition of a portion of 
the demised premises which for the pur-
pose of this paragraph shall be construed to 
mean a taking or acquisition less than that 
set forth in paragraph (a) hereof all award 
shall be payable and distributed as follows:

(1) The damage value of any buildings and 
improvements erected on the premises 
by the Tenant after the deduction of any 
amounts which may be due on the mort-
gage shall be paid to the Tenant provided, 
however, that the amounts so paid to the 
Tenant be applied to the cost of repairing, 
replacing or restoring damage which the 
Tenant shall proceed to effectuate with all 
reasonable speed and dispatch. Such pay-
ment to the Tenant, however, shall not be 
required to be made unless and until such 
reconstruction shall have been completed 
and the statutory period for the fi ling of 
mechanics liens shall have expired. . . .

(2) The damage value of the land taken and 
the damage value to the residue and rever-
sionary interest of the Landlords shall be 
paid to the Landlord. In the event such ac-
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quisition shall be determined to be partial, 
or if not partial, in the event the Tenant may 
elect that the lease shall not cease and ter-
minate, then there shall be no interruption 
in the term of rent reserved under this lease, 
but the said lease shall continue in full force 
and effect the same as if no partial acquisi-
tion had occurred, except that the rental 
herein reserved shall abate in proportion 
to the area taken under such acquisition. 
In the event that in the said condemnation 
proceedings the damage values as above set 
forth are not separately determined be-
tween land and buildings, then the respec-
tive values of the land and buildings shall 
be determined by arbitration in the same 
manner as provided in paragraph 35 hereof 
unless the parties may amicably make such 
apportionment.

This type of clause is seriously defi cient. It fails to dis-
tinguish between direct and indirect damages. More often 
than not, the award for the severance (indirect) damage is 
far in excess of the award for the direct damage. The sever-
ance damage is essentially an intangible damage fl owing 
to the remainder property. Yet, the type of condemnation 
clause outlined above addresses direct damages, but offers 
no guidance on severance damages. Does severance dam-
age fl ow to the land or buildings (i.e., improvements)—or 
to both—and, in any event, in what proportion is it pos-
sible to restore this? What about fi xtures?

It is no stretch of the imagination to recognize that the 
loss of parking spaces, setback or front display can result in 
hundreds of thousands, if not millions, of dollars worth of 
damage and that this is a signifi cant concern to the prop-
erty owners, tenants and operators of these properties who 
have now inherited these clauses.

From an examination of many of these antiquated con-
demnation clauses, it appears that the drafters’ concept of 
dealing with this problem, as well as other problems in the 
lease, is to refer to an arbitration procedure. Nothing could 
be more ineffi cient and ineffective than this solution. While 
arbitration can expeditiously and effi ciently handle many 
types of disputes, referring the calculation of damages to 
arbitration in an already ongoing condemnation case serves 
no purpose, is duplicative, and only adds to the expense of 
the litigation.

The condemnation law specifi cally provides for suffi -
cient remedy to resolve disputes between confl icting claim-
ants.13 No purpose is served by taking a condemnation 
case out of the condemnation court familiar with the case 
and experienced in dealing with valuation, and referring it 
to a panel of arbitrators. The EDPL remedies provide one 
simple unifi ed forum in which all these disputes can be ad-
dressed and resolved.14 

It is our experience that almost all of these disputes are 
resolved between the claimants without a court decision. 
This is not surprising since the parties in a dispute of this 
nature are, by defi nition, commercially sophisticated parties 
who realize the strengths and weaknesses of an ambigu-
ity in a lease and the diffi culties (if not inordinate delay) 
involved in litigating it to a conclusion.

The best remedy for the drafter is to assure that the 
condemnation clause is well drafted and fully addresses all 
of these possible issues. This is in the interest of both the 
landlord and tenant.

D. What Should the Practitioner Do?
There are a number of rules which should be followed 

in drafting a condemnation clause. The primary goal must 
be to draft a condemnation clause where landlord and ten-
ant are compelled to unify their common interest of maxi-
mizing the award. There should be no incentive for either 
party to attack the other’s valuation claim. Nothing is better 
calculated to serve the interests of the condemnor, add 
immeasurably to litigation costs, and to delay resolution 
of a case, than for the condemnees to be fi ghting among 
themselves before or during the trial as to the measure of 
damages to each real estate element and the allocation of 
damages. As a basic outline, we suggest the following ap-
proach to the drafting of these clauses:

(a) Take into account the reality of the con-
demnation procedure. Every condemnation 
is preceded by an advance payment which 
represents 100 percent of the condemnor’s 
appraisal of the damages. This offer can be 
rejected and, at the same time, the property 
owner can collect this amount, reserving 
their rights to fi le a claim.15 The notice or 
tender of the advance payment may not be 
made to both the landlord and the tenant. 
Often the condemnor may only notify one 
of the parties. It is, therefore, essential that 
the lease contain a provision that upon any 
party receiving notice of the condemnation 
or tender of advance payment that the other 
party is to be notifi ed as well and provided 
with the documentation.

(b) The lease should provide that each side 
will cooperate in obtaining the advance pay-
ment and ultimately the fi nal award. This 
is signifi cant not only for the sake of obtain-
ing the money, but also to assure that there 
is no loss of interest. The condemnation 
law provides that in the event an advance 
payment (or even a fi nal award) is not pro-
cessed expeditiously by the condemnee, that 
interest will suspend.16 Considering that the 
interest on a state award is 9% per annum17 
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and on a local taking 6% per annum18 both 
of which rates are higher than the currently 
prevailing market rates, the loss of inter-
est is something which should be avoided. 
A dispute may be unavoidable, but that 
should not serve as an impediment. The 
primary objective of each party should be to 
obtain the award so as to avoid suspension 
of interest. If there is a dispute, this can be 
temporarily resolved between the parties 
and the monies placed in escrow, pending 
a later resolution by either the court or an 
agreement between the parties.

(c) Ideally, the lease should require that 
the claim be a combined claim represent-
ing all interests. A distinction should be 
made between the “right to fi le a claim” 
and the “right to recover.” This can be ac-
complished by limiting the right to fi le the 
claim to one party. This type of provision 
is often seen in leases for multi-tenanted 
premises where only the landlord has the 
right to fi le the claim.

(d) Recognize the difference in the dam-
ages. The clause should have a realistic and 
specifi c allocation for the right to recover a 
specifi c damage. The traditional separation 
of interest between landlord and tenant is 
that the landlord makes a claim for dam-
age to the real estate and the tenant for the 
“fi xtures.” However, this is not specifi c 
enough. What constitutes the real estate 
and fi xtures can, and does, often overlap. 
Leaving the defi nition in this amorphous 
state is sure to lead to confl ict. Rather, in the 
clause itself, the landlord and tenant should 
reach a discernible defi nition of what each 
side may recover. For example, the lan-
guage in the clause may limit the tenant’s 
right to recover to only “movable” fi xtures 
or light fi xtures for which compensation 
can be claimed by tenant.

No allocation fi ts all situations. A situation where the 
landlord is a land lessor and the tenant is constructing 
the building, or a situation where the land lessor is con-
structing the improvements and the cost to construct (and 
profi t) is wrapped inside the lease, are drastically different. 
For example, in a long-term land lease where the tenant 
constructs the building at its expense, the lease can be 
viewed as a conveyance of the fee interest. These leases are 
for very long duration—25 years, 50 years and even longer 
with options to renew. It would be inappropriate to limit 
the tenant’s right to make a claim or to recovery solely to 
fi xtures. The tenant plainly has a real interest in the bricks 
and mortar of the building and the long-term operation 

of the property. A framework for a solution is to allow the 
landlord to make the claim for direct damages to the land 
and perhaps for a share of the severance damages to the 
remainder land. Damages to building and improvements 
should be shared by landlord and tenant, including the sev-
erance damage to the building rental tied to reversion value 
or the exercise of the option to purchase or renew the lease.

The ideal condemnation clause most likely to avoid 
confl ict would be a simple percentage allocation between 
the landlord and tenant for all the damages and an agree-
ment to work together on one claim. This is a “bottom 
line” approach in which it does not matter how you defi ne 
the damages or the property. It would make no difference 
in this type of clause whether the damages were direct or 
severance.

E. Schematic Balancing of Interests 
A reasonable condemnation clause should properly re-

fl ect a balancing of the respective interests. The following is 
a proposed schematic approach to the drafting of condem-
nation clauses applying a balancing-of-interests approach. 
In the analysis, “L” means the interest should belong to the 
landlord; “T’ means the primary interest lies with the ten-
ant. The “-+” designation indicates a sharing or an inclina-
tion toward either L or T; and the “=” designation indicates 
an equality. These tables should be viewed from the time 
frame of the fi rst year of the term so that as the term pro-
gresses, the interest may move “-+ “ to the other party. This 
analysis of these interests is not rigid and depends upon the 
exercise of an option to purchase or an option to renew.

(A) Pure Land Lease (Lessor Leases Land/Tenant Builds/
Pays for all Improvements) / Reversion to Landlord

 Direct Indirect
Land  L T-L5
Improvement T L T-4 L
Fixtures Generally T T
Non-Movables T- L T- L
Movables T T
Reversion Value T- L T— L
Option to Purchase T4- L T- L6
Option to Renew/Extend T- L T L7
Relocation T T

(B) Modifi ed Land Lease (Lessor Leases Land/Lessor 
Builds or Pays for all or Some Improvements)

 Direct Indirect
Land L L T5
Improvements L -T L T5
Fixtures Generally T T
Non-Movables T-L T- L
Movables T T
Reversion Value L L
Option to Purchase T -L T -L6
Option to Renew/Extend T- L T- L7
Relocation
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(C) Commercial Triple Net by Landlord who Constructs 
Building and Net Leases to One Tenant or 
Dominant Tenant/Reversion sc L
 Direct Indirect

Land L L
Improvements L L Fixtures
Generally
Non-Movables T- L T —> L
Movables T T
Reversion T- L T-L
Option to Purchase T - L T - L
Option to Renew T - L T - L
Relocation T T

(D) Commercial/Standard/Multi-tenanted Lease
 Direct Indirect

Land L L
Improvements L L
Fixtures (Movables Only) T T
Reversion L L
Option to Purchase N/A N/A
Option to Renew N/A N/A
Relocation T T

These tables are suggestions for the drafter to consider 
when crafting condemnation clauses. The facts of each 
case are unique and the economic realities of the situation 
will drive how the respective interests are divided among 
the landlord and tenants. The most important points to 
remember are that the clauses should be given serious con-
sideration and that there are components of interests which 
must be separately addressed. In an area that is rapidly 
developing, no lease agreement is complete without a well-
thought-out condemnation clause.
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Partial Takings
By Kevin G. Roe and Sidney Devorsetz

A partial taking occurs 
when the condemnor takes 
less than all of the property 
owner’s right, title and interest 
in and to the entire parcels. 

This article addresses 
the existing state of the law 
regarding the measure of 
constitutionally required “just 
compensation” that must be 
paid to the condemnee and, 
in particular, those issues that 
are unique to partial takings. 
Historically, just compensa-

tion has been based on a “market value” concept—that is, 
the market value of the property taken and, in the case of 
partial takings, any diminution in the market value of the 
remaining property. It is questionable, however, whether 
damages based on market value fully compensate a con-
demnee for the losses suffered. As noted by a member of 
the New York State Commission on Eminent Domain in 
1973: 

[O]ur legal concepts of compensation in 
eminent domain were formulated when 
our country was largely rural, agricul-
tural and undeveloped. Problems of 
incidental damage were rare or insignifi -
cant in character. The formulation of the 
market value concept [of compensation] 
did not anticipate the urbanization of 
the country and the complexities which 
would arise when the power of eminent 
domain came to be utilized in taking 
commercial and industrial properties.1

 

The market value concept, with its focus on real 
property value, does not, for example, account for loss 
of goodwill that a business may suffer when it is forced 
to move from a location that it has occupied for decades. 
Nor does it account for the costs of relocation. In the 
partial taking context, legal precedent established before 
the days of fast-food restaurants, drive-thru branch banks 
and big-box retail centers holds that no compensation 
is due for damages to the remaining property resulting 
from a taking that deprives the property of direct access 
to a commercial thoroughfare and leaves it with access 
that is “circuitous.” 

The law of just compensation thus often denies to 
condemnees damages equivalent to their losses. The 
current debate about the proper use of eminent domain 
powers—prompted by the United States Supreme Court’s 
decision in Kelo v City of New London2—would be incom-

plete without re-examining the 
law governing compensation. 

Every eminent domain 
case presents unique valuation 
and damage issues, involving 
special attributes of the prop-
erty affected—i.e., whether 
the market for comparable 
properties is local, regional, 
national or even international, 
the nature of the public project 
and countless other factors. 
These complexities are inher-
ent in any eminent domain 

proceeding. Partial takings, which constitute the majority 
of takings, add additional considerations. 

Where an entire parcel is taken, the established mea-
sure of compensation is straightforward—it is the proper-
ty’s “market value at the time of the appropriation, that is, 
the price a willing buyer would have paid a willing seller 
for the property.”3 Most takings, however, involve the 
direct appropriation or condemnation of only a portion 
of the property. Strip takings for highway widening or 
for power lines are typical examples. Such partial takings 
raise additional complications because they involve not 
only the value of the property appropriated but also po-
tential damage to the value of the property remaining. 

It has long been recognized in New York that, in ad-
dition to the value of the land and improvements taken 
(“direct” damages), damages to the value of the remain-
der (“indirect” damages) are also compensable.4 The latter 
are often referred to generically as “consequential dam-
ages” and described as “the diminution in the value of the 
remainder resulting from the taking of a part and from the 
condemnor’s use of the property taken.”5 More precisely, 
indirect damages fall into two categories. The damages to 
the remainder that result from the taking itself are “sever-
ance damages,” while those that result from the use to 
which the condemnor puts the appropriated property are 
“consequential.” The distinction currently has less signifi -
cance than it did historically and the terms are now often 
used interchangeably. Early cases allowed compensation 
only for such damages as were caused by the severance of 
the part taken, but it is now settled that compensation is 
also allowed for damages resulting from the condemnor’s 
use of that property.6

 

At a minimum, the separation of the appropriated 
property from the remainder reduces the acreage available 
for the existing use or potential development. It can also 
result in the loss or impairment of access, loss of parking, 
a change in shape, or the division of the remainder into 
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two parcels separated by the property taken. Standing 
alone or in combination, these consequences of the appro-
priation can diminish the market value of the property by 
an amount greater than the value of the property taken. 
These additional damages are severance damages. 

For example, the effect of dividing the property into 
two smaller tracts may render both remaining parcels 
unsuitable for the highest and best use of the property as 
it existed before the taking.7 In such a case, the claimant 
is entitled to be compensated not only for the value of 
the property taken, based upon the per-acre value before 
the taking, but also for the fact that the per-acre value of 
the remaining property has been reduced because it is no 
longer marketable for that use.8

 

Similarly, severance damages have been recognized 
where the taking impaired the value of the remainder be-
cause of its resulting irregular shape,9 where the remain-
der was less suitable for commercial purposes because 
delivery trucks could no longer maneuver,10

 
and where 

the loss of pasture and tillable land adversely affected 
the utility of farm structures and remaining farm land.11 
These are but a few examples. 

As noted, consequential damages are those that result 
from the condemnor’s proposed use of the property 
acquired.12 For example, the courts have awarded com-
pensation for damages to the remainder resulting from 
increased noise and loss of privacy, seclusion and view 
caused by the construction of a highway on the appropri-
ated property.13 Thus, “[l]oss of enhancement due to the 
location and esthetic qualities of a claimant’s property is 
readily cognizable as consequential damage.”14 Similarly, 
it is appropriate to compensate a property owner for the 
diminution in value of the remaining property caused by 
the operation of a railroad on the property taken “with 
its smoke, noise, dust and cinders, and the embankment 
obstructions to the view.”15 Although these cases support 
a claim for compensation based upon the impairment of 
the property owner’s view from the property, damages 
based upon impairment of the view of the property—i.e., 
loss of visibility—have generally been found to be 
non-compensable.16

 

It is important to note that “the burden is upon the 
claimant to prove consequential damages and to furnish 
a basis from which a reasonable estimate of those dam-
ages can be made.”17 Furthermore, such damages must 
relate to the value of the property, not to the value of the 
business conducted on the property. Thus, consequential 
damages cannot be awarded for loss of goodwill and 
business profi ts.18 Nor can consequential damages arise 
from the condemnor’s use of its own property—that 
is, property owned by the condemnor prior to the tak-
ing. Accordingly, where improvements in the state’s 
pre-existing right-of-way were the cause of problems in 
maneuvering around the claimant’s gas pump island, 
consequential damages were not available, the court 

noting, “the culprit here is not the State of New York but 
claimant’s predecessor in title who, at some time in the 
past, constructed the pump island and the building on the 
subject property too close to the highway boundary.”19 

On the other hand, where an appropriation results in 
greater exposure to existing uses, compensation is ap-
propriate. Thus, it has been held that the loss of a buffer 
zone is compensable where the taking resulted in “the 
elimination of potential use of the appropriated area for 
shrubbery and landscaping and the increased exposure to 
traffi c noise and odors by reason of the reduced setback 
from Main Street, a heavy traffi c city thoroughfare.”20

The measure of damages where there is a partial tak-
ing of land is commonly stated as the difference between 
the fair market value of the whole before the taking and 
the fair market value of the remainder after the taking.21 
This formula accounts for severance and consequential 
damages, since the fair market value of the remainder 
after the taking would refl ect such damages. 

The difference between the before and after values is 
then apportioned between direct damages and indirect 
damages, and indirect damages may be allocated between 
severance and consequential damages. 

The property is to be valued as of the date of the ap-
propriation and the valuation is based upon the highest 
and best use of the property, regardless of whether the 
condemnee is so using the property at the time.22 The 
valuation method should be the same for determining 
the value before the taking and the value after the taking, 
at least where the highest and best use has not changed 
as a result of the appropriation.23 Where the property is 
not being put to its highest and best use at the time of the 
appropriation, a valuation that accounts for its potential 
development can be accomplished in one of two ways. 
The value can be established by reference to sales of 
comparable properties similarly situated, i.e., those with 
similar highest and best uses but not so developed.24 Or 
an increment refl ecting the value for potential develop-
ment can be added to the raw acreage value. The incre-
ment should take into account a discount for the costs 
that would be incurred in developing the property for 
its highest and best use.25 If the property has unrealized 
development potential, it is neither appropriate to treat it 
as mere raw acreage nor, on the other hand, to treat it as 
having attained its highest and best use.26

 

Ordinarily, the highest and best use of the property 
must be one which is permitted by the zoning regulations 
at the time of the taking.27 Nevertheless, upon proof that 
there is a reasonable probability of rezoning to allow a 
more valuable use, it is permissible to add an increment 
to the value to refl ect this potential.28 Conversely, if the 
probability is that rezoning will result in the loss of a 
valuable use, the value of the property as currently zoned 
should be subject to a discount to refl ect this potential.29 
In either case, the theory is that a knowledgeable buyer, 
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knowing of either potential, would make similar adjust-
ments in valuing the property.30

The concept that damages are assessed as of the date 
of the taking means that the condemnor may not attempt 
to reduce its liability for damages by a subsequent limita-
tion on its original appropriation.31 Thus, where the State 
took an easement that effectively cut off the claimant’s 
access to his property, the claimant was entitled to dam-
ages for the loss of access notwithstanding the state’s 
later tender of a quitclaim deed and stipulation that 
would have allowed claimant to cross the easement.32 
Accordingly, damages are assessed prospectively, on the 
basis of what the condemnor has actually taken, whether 
or not it intends to use all of the property acquired.33 
Similarly, it is not relevant when the condemnor plans to 
use the property taken, but rather what the condemnor 
acquires the right to do.34 Furthermore, damages should 
be assessed based upon all that the condemnor has the 
right to do under the interest taken, even though its im-
mediate and ascertainable plans may be for something 
less intrusive.35

 

While the condemnor cannot avoid payment of dam-
ages for loss of access by a post-taking offer of rights,36 
a condemning authority has inherent authority, as an 
incident to its authority to appropriate land for a public 
purpose, to appropriate property of others to provide 
substitute access for the claimant.37 If the access is pro-
vided or offered at the time of the taking (and not as a 
post-taking afterthought), it is effective to mitigate the 
damages to the claimant’s property.38 The claimant can-
not reject the proffered access and then claim damages 
for lack of access.39

 

The owner of property abutting a public highway 
has a compensable right of access thereto,40 but the right 
is not absolute. When a new highway is constructed that 
no longer affords the property owner direct access, the 
owner is not entitled to damages because remaining ac-
cess is less than ideal.41 The distinction is between access 
that is merely “circuitous,” and therefore insuffi cient as a 
basis for consequential damages, and access that is “un-
suitable,” in which case the loss is compensable.42 The 
early formulation of the test was that access is unsuitable 
if it is “inadequate to the access needs inherent in the 
highest and best use of the property involved.”43 Thus, 
consequential damages were available if appropriation 
of highway frontage or construction of the improvement 
“so impairs access to the remaining property that it can 
no longer sustain its previous highest and best use.”44 
More recent cases, however, evince a somewhat more 
liberal approach to consequential damages in these cir-
cumstances. Thus, consequential damages have been sus-
tained where the impairment of access has not resulted 
in a change in the highest and best use of the property, 
but has merely reduced the potential development of the 
property.45

 

To be distinguished are cases involving the reloca-
tion of a highway and the diversion of traffi c elsewhere. 
A property owner has no vested interest in the continu-
ance of a highway or its traffi c.46 While the diversion of 
traffi c may impair a property’s commercial value, it is 
damnum absque injuria—the property owner’s contigu-
ity to a heavily traveled highway is said to be fortuitous 
and its benefi ts can be freely retracted by the state.47 The 
state’s obligation to the property owner is fulfi lled by 
providing reasonably adequate access to and from the 
new highway.48

 

As in other areas of the law, it is well established that 
a claimant in an eminent domain proceeding has a duty 
to mitigate damages.49 Where the claimant does so, the 
cost-to-cure (for example, the cost to extend a driveway 
and reconfi gure a warehouse to restore the pre-taking 
utility of the structure) is recoverable in place of con-
sequential or severance damages.50 Thus, the award of 
consequential damages may be limited to the cost-to-cure, 
provided that the cost does not exceed the diminution in 
value of the remainder.51

 

It is equally well established that the claimant’s obli-
gation to mitigate damages does not extend to remedies 
beyond the boundary lines of the subject property.52 The 
theory underlying this rule is that “a condemnee’s right 
to compensation [should not] be made to depend upon 
whether adjacent land could easily be purchased.”53

 

Generally, where it is claimed that the appropriation 
of the whole or a part of one parcel has resulted in dam-
ages to another parcel, such damages are recoverable only 
if there is (1) contiguity, (2) unity of use and (3) unity of 
title or ownership.54 While the requirement of unity of use 
seems to be applied strictly in the cases,55 the remaining 
criteria are applied with some fl exibility. For example, 
where the state appropriated a sand and gravel pit, con-
sequential (severance) damages were properly awarded 
for the diminution in value to claimants’ nearby, but not 
contiguous, property containing processing facilities and 
a ready-mix concrete plant used in conjunction with the 
sand and gravel pit.56

 
And, with respect to unity of title or 

ownership, the courts have sometimes overlooked techni-
cal legal title to fi nd unity of ownership based upon close 
family or corporate relationships.57

 

As noted at the beginning of this article, compensa-
tion is generally based on the market value concept, 
which often ignores real and quantifi able losses. The 
current debate about eminent domain issues provides an 
opportunity to address this inequity. 

Recent judicial decisions—most notably Kelo v. City 
of New London—have focused the attention of the public, 
legislative bodies and the judiciary on the “public use” as-
pect of eminent domain—in particular, whether the pub-
lic benefi ts generated by private economic development 
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justify the use of eminent domain powers to facilitate 
that development. The Kelo decision has generated much 
debate and prompted numerous legislative proposals in 
New York and other states that would narrowly defi ne 
the kinds of public purposes for which private property 
can be appropriated. Because Kelo merely re-affi rmed the 
longstanding principle that promoting economic devel-
opment constitutes a valid public purpose, the intensity 
of the debate prompted by the decision is somewhat 
surprising. That does not mean, however, that debate is 
unwarranted or unwelcome. 

We would suggest only that the superfi cial appeal of 
the argument that one person’s property should not be 
taken for the benefi t of another must be balanced against 
the historical reality that many successful urban renewal 
and downtown revitalization projects could not have 
been accomplished without just such a use of eminent 
domain powers. 

Furthermore, any debate about the use of eminent 
domain powers should not lose sight of the fact that the 
fundamental constitutional protection against abuse of 
the power of eminent domain is the requirement of just 
compensation. If reform is to be proposed, issues regard-
ing compensation should be addressed. For example, 
consideration should be given to compensating business 
owners for loss of locational goodwill and impairment 
of access. Similarly, any reform efforts should address 
whether the market value of acquired property is still the 
proper and limiting measure of just compensation. The 
exercise of eminent domain powers often causes fi nancial 
hardship beyond the loss of the value of the property. 
Condemnees may have to pay for temporary housing or 
storage, may have to obtain fi nancing at higher interest 
rates, and will incur moving costs and fees for brokers 
and attorneys. While there are regulatory requirements 
for relocation assistance payment for some projects, these 
dictates are neither uniform nor universal. A market 
value standard of just compensation ignores these real 
expenses to the owner. Such a standard may require the 
condemnor to pay for what it has acquired, but it does 
not always result in achieving full compensation for what 
the condemnee has lost. 
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The Court of Claims 
granted substantial severance 
damage. On appeal, the Appel-
late Division recognized that 
fi nding severance damage was 
appropriate. The Court, how-
ever, reversed on the grounds 
that the claimant had used an 
improper averaging method to 
arrive at the damages and that 
the state, having failed to rec-
ognize any severance damage 
whatsoever, deprived the trial 
court of evidence to support 
any range in value.2 The Ap-

pellate Division remanded the matter for the purpose of 
quantifying the damage.3

Likewise, in Ross v. State, the property had a number 
of possible commercial uses (grocery, bar).4 The Court 
found the distinction between “front parking” and “dis-
play” is not signifi cant. Both play an important role in 
the utility and value of property. Front space enhances 
and broadens the potential and intensity of the use. This 
was recognized by the Court in Long Island Pine Barrens 
Water Corp. v. State, which involved a convenience store 
and delicatessen which, prior to the taking, had ample 
front parking spaces to accommodate its customers.5 
After the taking its front parking spaces were reduced by 
a third. The Court in Long Island Pine Barrens emphatically 
rejected the state’s position that there was no severance 
damage:

Despite the loss of parking, defendant’s 
appraiser concluded that there would be 
no effect on the subject’s use or value. 
This is an outrageous contention given 
the use of the subject as a convenience 
store in a suburban area. Common sense 
and logic dictates that the overwhelm-
ing majority of patrons must arrive by 
automobile and require parking. A loss of 
33 percent of the available parking cannot 
be considered inconsequential. The situa-
tion is further compounded by the lack of 
any on-street parking along the front-
ages of the subject. On-street parking 
may be available across the street and/or 
down the block, but to use that parking 
is inconvenient. Inconvenience is a major 
drawback to a convenience store.6

Most takings are partial 
takings. On Long Island, the 
most common taking involves 
a road widening resulting in 
a loss of frontage area which, 
in turn, results in the loss of 
display or front parking area.

The frontage area repre-
sents the most economically 
important area of the property. 
This is especially so on Long 
Island and even more so in 
Suffolk County where the 
typical retail or commercial 

property consists of parcels with much of the parking and 
often product display in the front area. From the view-
point of the tenants, the front does the selling, offering 
to the passing traffi c the availability of the product and 
convenient parking.

The key is to recognize that the area in front of the 
property, which is used as a display or front parking, 
has a value unique to the overall utility of the property. 
Where, by result of the taking, that area is impaired, it 
gives rise to a compensable severance damage.

In Enmac Realty Corp. v. State, the appellate court de-
scribed the taking and the lower court’s approach:

The area of appropriation involves a 
43-foot strip along the entire frontage on 
Broadway, plus a small triangular piece 
extending along Farm Lane. The taking 
eliminated the parking display area in 
front of the building and also resulted in 
making the property a nonconforming 
use under the existing zoning by reduc-
ing the front setback. The [lower] court 
found the property’s highest and best use 
before the taking was an auto showroom 
and sales room and after the taking, a less 
desirable commercial use because of the 
loss of the front display space. . . .

The State took the entire frontage on 
Broadway up to a depth of about 44 feet 
in fee and also acquired a permanent 
easement immediately behind the fee tak-
ing, v[a]rying to a further depth of fi ve to 
ten feet. . .”1

Saul R. Fenchel Jennifer Hower

Can Your Client Recover Severance Damage for the Loss 
of Frontage Area?
By Saul R. Fenchel and Jennifer Hower
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Much the same result was reached in Casamassima v. 
State, which involved an ice cream stand, which, prior 
to the taking, enjoyed ample front parking.7 After the 
taking, the front area was severely reduced. The Court in 
Casamassima, observed:

In order for a soft ice cream stand such 
as that maintained and operated by the 
claimants to be successful, it must attract 
motorists by offering to them not only 
merchandise they will buy but also a 
place to park their vehicles easily while 
they make their purchases and consume 
the product as the majority do before 
traveling further. It is more likely that 
the approaching motorist will stop if he 
sees parking space is available for him. 
Claimants’ loss of this readily viewed 
front parking space, therefore, is a conse-
quential damage to the remainder, even 
if the Court were to accept the State’s 
engineering expert’s feasibility study of 
the number of cars which the plot could 
accommodate. The study concluded that 
the number of cars to be accommodated 
before and after the taking as being 
almost the same. A road view of the plot 
after the appropriation does not appear 
to offer the same likelihood of quick and 
ready accommodation for cars as before 
the taking.8

In JWD Realty v. State, the state had taken a substan-
tial amount of the frontage area of a successful Volkswa-
gen dealership.9  The Court, reviewing the precedent, 
reasoned:

The differences lie in how each expert 
views the impact of the taking on the 
viability of the use. Certainly, unlike 
the automobile dealership in the most 
relevant case cited, (Citation omitted) 
the Claimant here did not lose all frontal 
display area, nonetheless, after carefully 
considering the two perspectives, the 
Court cannot help but agree that there is 
severance damage to the remainder at-
tributable to the loss of half the original 
frontal display area . . .

In this case, “spontaneous” type of ac-
cess that might be required of a lot to 
be developed as a fast food chain, for 
example, is not an integral part of the 
highest and best use. But the visibility of 
new products and used automobiles, as 

well as a variety of brands, is a part of the 
use. Indeed, some brands of automobiles 
require that their dealers have specifi c 
display areas available in order to sell 
their brand. Thus while the taking did 
not change the highest and best use from 
one use to another, it did diminish the 
value of the use. A better analogy may 
be found in Ross v State  of New York, 89 
AD2d 709 (3d Dept 1982), where the fron-
tal display area of a retail establishment 
was impacted by a taking, and the loss 
was made an item of severance damages. 
The Appellate Division approved of the 
fi nding.10

The taking of the frontage area of a parcel of com-
mercial property may not appear, at fi rst blush, to amount 
to much in the way of damages. However, the wary 
practitioner should be alert to the potential for signifi cant 
severance damage to the remaining parcel. The courts 
have recognized the economic importance of that area of 
property and the practitioner should too, or run the risk 
of his or her client losing out on an appreciable award.
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Compensating for the Loss of Business Value
as a Result of Condemnation
By David C. Wilkes

Justice Frankfurter analo-
gized compensation for intan-
gibles such as going concern 
under the Fifth Amendment 
with a covenant between 
purchaser and seller restricting 
one’s right to compete with the 
other in the Kimball Laundry Co. 
case.1 Courts have stringently 
awarded compensation for 
going concern in takings cases 
based on the following four 
theories: (1) damage to a busi-

ness was not considered compensable by virtue of the fact 
that neither business nor goodwill were taken, (2) dam-
ages to business or goodwill were considered damnum 
absque injuria (loss not giving rise to legal action for dam-
ages), (3) the constitutional scope of just compensation 
does not contemplate the uncertainties and vicissitudes in 
businesses, and (4) goodwill and intangible losses can-
not be inferred from the Constitution’s eminent domain 
clause.2 The Uniform Eminent Domain Code embraces a 
fl exible defi nition of goodwill; it must be broad enough to 
support activities that fail to qualify as a business accord-
ing to the Internal Revenue Service.3 Another perspective 
is that going concern valuation depends as much on the 
quality of the operation in question as the location itself, 
thus going concern value is likely to persist despite relo-
cation.4 States have approached the problem of takings 
compensation for going concern quite differently.

Florida has developed an approach where, in limited 
circumstances satisfying three conditions, a business 
may be awarded compensation for going concern value 
in condemnation proceedings: (1) the business must be 
more than fi ve years old (though not necessarily with its 
present owner), (2) the taking must be for right-of-way 
purposes by condemnors who are named in the statute, 
and (3) the business taken must have been located on the 
land or its adjoining lands for fi ve years.5 Florida’s legis-
lature has adopted the view that business damages neces-
sarily stem from lost profi ts, which are linked to a reduced 
profi t-making capacity resulting from a taking.6

Texas courts do not consider goodwill and going 
concern to be among the in rem and ordinary rights at-
tributable to real property, which are more traditionally 
the subject of condemnation proceedings.7 Relevant Texas 
statutes speak in broad, conservative terms on valuing 
going concern: “If an entire tract or parcel of real property 
is condemned, the damage to the property owner is the lo-
cal market value of the property at the time of the special 

commissioners’ hearing.”8 It is well established that Texas 
courts shy away from awarding compensation for losses 
of both goodwill and going concern.9 One Texas court has 
justifi ed its reasoning as twofold: (1) profi tability depends 
more on invested capital, business conditions, and entre-
preneurial skill rather than the location of the business, 
and (2) only the real estate, not the business, is being 
taken.10 Generally speaking, these courts do not consider 
goodwill and going concern as within the purview of 
condemnation statutes despite their real property charac-
teristics affecting other legal issues.11 

Connecticut courts have undertaken an inclusive ap-
proach to valuing going concern. One court has defi ned 
the concept as “an established and operating business 
with an indefi nite future life.”12 In another case involving 
a nursing home, the value of intangibles that constituted 
going concern exceeded that of the real property itself.13 
The total business enterprise value contemplated intan-
gibles including, but not limited to, goodwill, business 
management skills, reputation, and a trained workforce.14 
Kentucky courts share a similar view where evidence of 
profi ts will contribute to market value in some circum-
stances, unless the profi ts result from entrepreneurial 
skill and character rather than the land.15 Adding another 
wrinkle, Georgia courts have inserted a uniqueness con-
dition to the broad rules of goodwill compensation.16 This 
requires that a business seeking to recover going concern 
or goodwill beyond that of fair market value must prove 
that unique or peculiar characteristics exist between the 
condemnee’s business and the property.17 In order to 
arrive at a fair, reasonable estimation, these issues are 
presented to juries in Georgia courts for resolution.18

Many states are taking a more liberal approach and 
departing from valuations directly linked to real property. 
Colorado gives precedence to equitable factors in award-
ing takings compensation over stricter, technical concepts 
in real property law.19 Colorado also acknowledges a 
distinction between income derived from the land itself 
and income that is merely incidental to land ownership.20 
Alternatively, Missouri courts will generally consider 
evidence of profi ts derived from a business on land to be 
overly speculative and inadmissible as a basis of evi-
dence for determining the fair market value of property.21 
Although this does not speak directly to going concern it 
refl ects the attitude of Missouri courts which have, like 
Colorado, bifurcated the valuation process into categories 
that remain separate and distinct from each other.22

At the extremes are speculation and intangible rights, 
which few states are willing to accept as compensable 
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losses. More generally, many states agree that appraising 
going concern necessitates a bifurcated analysis at least 
in part. The nexus between intangible and tangible assets 
includes reasonableness and equity. New York has begun 
to weigh the issue of jury trials and the fairest means in 
arriving at equitable takings compensation by means of 
proposed bills and legislation in light of the Supreme 
Court’s decision in Kelo v. New London.23 Nevertheless, 
this state continues to provide no compensation for the 
loss of going concern value except in extremely limited 
circumstances. The balance of this article will examine in 
detail the law and rationales for this approach, particu-
larly as applied in New York State.

The most diffi cult and often controversial assign-
ments real estate appraisers encounter in their daily 
practice are those that involve a going business concern, 
for which the physical real estate assets are integral parts 
of the proprietor’s ongoing business and not easily sepa-
rated. Going concern appraisals most commonly arise in 
the valuation of hotels and motels, senior living proper-
ties such as nursing homes and assisted living facilities, 
restaurants, golf courses, gas stations, bowling alleys, 
retail stores, shopping centers, and industrial enterprises, 
among others. 

It is well established that the ultimate and basic test 
for establishing the amount of a condemnation award is 
always market value.24 But, with several limited excep-
tions that will be examined later in this article, “market 
value” in condemnation proceedings relates principally 
to the real property value alone, and an award will gen-
erally not be available for the lost value of the owner’s 
entire business. The diffi culty in determining appropri-
ate compensation for a going concern property lies in 
separating the market value that is attributable to the real 
estate from that which is attributable to the business. 

In comparison to ordinary, more passive real estate 
ventures in which market value may be derived directly 
from the actual rental income and the expenses associat-
ed with a property, or from the sales of comparable rental 
properties, the income and expenses of going concern 
properties commingle items that are related to the real 
estate with items that are related to the operation of the 
business, and sales prices of comparable business opera-
tions often combine both real estate and business value 
together in a single sum without distinction between the 
two components.

To illustrate the dilemma this can present in the con-
text of determining a condemnation award, in a nursing 
home, for example, income is never neatly separated be-
tween that which is attributable to the residents’ rental of 
their rooms and that which is attributable to the medical 
services the facility provides. The income generated by 
a restaurant, likewise, will make no distinction between 
the portion that patrons pay for the food they are served 
and the portion that relates to the theoretical “rent” cus-

tomers pay for the temporary use of dining space. Hotels 
are typically purchased for the entire value of the going 
operation, including goodwill, contracts with suppliers, 
and possibly franchise rights, without regard to the un-
derlying value of the bricks and mortar alone. 

In the course of ordinary operations, there is little 
need for most such businesses to make distinctions be-
tween real estate value and the more “intangible” items 
that add value to the enterprise. At best, a business enter-
prise may make some form of allocation of value to the 
real estate for accounting purposes, but such treatment is 
often based more on generally accepted rules of account-
ing than on the information a competent appraiser would 
deem relevant.

The general rule concerning a business taking is that 
damages for the loss of goodwill or loss of the going 
concern value of a business are not compensable un-
less the condemnor intends to substantially continue the 
operation of the business it is taking.25 In other words, 
although determining the value of the business portion 
of the condemnation may be subject to more speculation 
and conjecture than the real estate portion, it is not so 
much the intangible character of the going concern value 
that negates a duty of just compensation, but rather it is 
whether the business itself was intended to be taken in 
the fi rst place or was simply incidental to the taking of the 
land.26

Of course, to any business owner, the effective taking 
or substantial disruption of the business in connection 
with the condemnation of the land, even if arguably 
“unintentional,” can hardly be considered incidental. 
Yet, the rationale traditionally promulgated has been that 
where the location of the property is not crucial to the 
conduct of the business, nothing has actually been taken 
because under competent management the business can 
be relocated and continued.27 “The owner of the business 
may remove to another place, establish his business and 
carry his goodwill with him.”28 Where the condemnor’s 
principal aim is an appropriation of the land, irrespective 
of the current business enterprise, there is no compen-
sable “taking” of the business in a legal sense.

Therefore, in attempting to determine the fair market 
value of a motel and restaurant complex for purposes 
of condemnation, it was proper for the court to reject an 
appraiser’s income approach to value where the apprais-
er capitalized the gross profi ts of the business rather than 
the fair rental value of the real property.29 To do so would 
be to effectively value the going concern as a whole, in-
cluding, for example, personal property such as furniture, 
fi xtures, and equipment and intangible personal property, 
or business enterprise value, rather than just the realty. It 
is the actual or market-level real estate income that can be 
capitalized, and not, as one court wrote, “entrepreneurial 
skills or lack of such skills.”30
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One appellate panel reversed a trial court’s fi nding 
that the owner of a golf course was entitled to compen-
sation where the state appropriated approximately four 
acres of land in connection with building the New York 
State Thruway.31 In that case, the lower court found that 
the land taken utilized a portion of the seventh fairway, 
resulting in the placement of the seventh tee more than 
225 feet closer to the planned roadway than it was prior 
to the appropriation. “The nearness of said seventh tee 
to the Thruway and the inexperience of a large percent-
age of the golfers using said course . . . created a hazard 
to those using the Thruway, from being struck by fl ying 
golf balls.”32 The trial court concluded, therefore, that 
the resulting likelihood of accidents would deplete golf 
course revenues and awarded consequential damages to 
the claimant-owner. On appeal, the Appellate Division’s 
Fourth Department rejected this analysis, fi nding that the 
lower court had effectively calculated its award on the 
basis of the golf course as a going concern, and held that 
while profi ts from the enterprise might be used to show 
the best available use of the property, such profi ts could 
not be used to value the real estate itself.33 Notwithstand-
ing the validity of the fi nal decision, the lower court’s 
sympathy for errant hackers is noted.

In condemnation proceedings, the income from a 
business concern might be relevant only to the question 
of whether the existing use is suitable for the land con-
demned, or whether such business income reveals that a 
higher and better use might be made of the property. As 
one court found, the operational results of the beach club 
properties at issue provided little insight into the value of 
the underlying land and actually appeared to impede the 
highest and best use of the land rather than enhance that 
value.34 This conclusion was further bolstered by the re-
cord before the court, which revealed that no other beach 
club had been built in that area in the preceding 10 years, 
and that single-family residential development was the 
prevailing local use. If one were to merely capitalize the 
operating results of the business enterprise, the resulting 
value would be a small fraction of the value of the land 
as vacant, and a taking award would be confi scatory in 
comparison to the highest and best use for residential 
purposes, according to the court.35

Once it has been determined that the property at 
issue is of such a nature that an allocation may be re-
quired to be made among the various components of, for 
example, real estate, furniture, fi xtures and equipment, 
business enterprise, and other intangible elements of 
value, the appraisers must turn their attention to defi n-
ing such components and then placing the appropriate 
values upon them. 

In addition to the constraints placed upon an ap-
praiser in performing an eminent domain assignment, the 
reporting requirements of the Uniform Standards of Pro-
fessional Appraisal Practice (USPAP) require that value 
be allocated between the real estate and other elements of 

a going concern. Specifi cally, USPAP Standard Rule 1-4(g) 
provides that “[a]n appraiser must analyze the effect on 
value of any personal property, trade fi xtures or intan-
gible items that are not real property but are included in 
the appraisal.”36

The various assets of an enterprise other than the 
realty and furniture, fi xtures and equipment that have 
no real physical component and that may add to the 
going concern value of a business are considered “in-
tangible assets.” In a large company, intangible value 
might be found in the form of having a trained work-
force, an operating plant, necessary patents, copyrights 
and trademarks, contracts with suppliers, goodwill, and 
even a recognizable name. The two most common broad 
categories of intangible assets that appraisers commonly 
concern themselves with are “business enterprise value” 
and “goodwill.” 

Business enterprise value may exist in a property 
when the income and expenses of the property are com-
mingled with those of the occupying business, or the 
property has become “branded” by association of the 
property with that business, as might be the case in a 
hotel property for example. Business enterprise value has 
been defi ned as “a value enhancement that results from 
items of intangible personal property such as marketing 
and management skill, an assembled work force, work-
ing capital, trade names, franchises, patents, trademarks, 
non-realty related contracts/leases, and some operating 
agreements.”37

The term “business enterprise value” is perhaps fa-
miliar to many appraisers and attorneys. However, a later 
edition of the well-regarded appraisal resource quoted 
above has coined a new term for the concept, which it re-
fers to as “capitalized economic profi t,” or “CEP,” which 
is defi ned as “[t]he present worth of an entrepreneur’s 
economic (pure) profi t expectation from being engaged 
in the activity of acquiring an asset or collection of assets 
at a known price and then selling or being able to sell the 
same asset or collection of assets at a future uncertain 
price.”38

Goodwill value is occasionally treated as simply a 
component of business enterprise value and is sometimes 
kept distinct. “Goodwill consists of the benefi ts that ac-
crue to a business as a result of its location, reputation for 
dependability, skill, or quality, and any other circumstanc-
es resulting in probable retention of old, or the acquisition 
of new, patronage.”39 Goodwill is, by its nature, highly 
personal to the particular business property being con-
demned, and, on the scale of intangible items, perhaps the 
most easily forfeited when an enterprise is disrupted.40

Appraisal experts have devised widely varying 
methodologies for distilling real estate value from the 
other components that are present in the value of a going 
concern. Indeed, signifi cantly different appraisal meth-
odologies may be more or less appropriate depending on 
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specifi c property types, particular property locations, and 
even current market activity. In fact, the subject of ap-
propriately valuing going concern properties is a highly 
controversial one among many appraisers. Although this 
article is not intended as a guide to appraisal techniques, 
it may be helpful to consider a fairly typical approach 
that might be taken in estimating business enterprise 
value and determining whether the business contributes 
to the going concern. The main issue to be concerned 
with in many cases is the amount of net operating in-
come necessary to support the investment in real estate. 
If, after making that determination, it is found that 
residual income exists, a determination must be made as 
to how much is required to support other personal and 
intangible components of the going concern.

Another methodology that has found some com-
mon acceptance in the appraisal community relies on 
a variation of the sales comparison approach to value. 
A general market ratio is identifi ed between business 
value and real estate value in the regional market for the 
particular property type. Using this approach, a compari-
son is made between, for example, senior living facilities 
and similar-looking, “pure” real estate operations such 
as apartment complexes. The higher operating expense 
ratio that would typically be associated with running 
the senior living facility as compared to the apartment 
complex would then be attributed to the healthcare ser-
vices provided—the “business”—and not to additional 
real estate-related services.41 A ratio can then be derived 
from market transactions in senior care facilities and then 
applied to the subject property to determine that portion 
of the net income that is attributable to running the real 
estate.

Neither of the foregoing approaches to separating 
real estate value from business value is necessarily the 
best or only approach, nor is either necessarily recom-
mended or suitable for any given particular property at 
issue. Rather, these are intended merely to illustrate fairly 
common methodologies that have been used by ap-
praisers in the past to solve diffi cult valuation allocation 
problems.

In the process of attempting to distill the real estate 
value from business enterprise and other intangible 
value, a further word of caution is in order. Although 
the property type at issue may by its nature suggest that 
some form of going concern or business enterprise value 
is present, such as with nursing homes, hotels, motels, 
and similar operations, this does not hold true in every 
case. Upon close examination, specifi c property opera-
tions may indicate that the actual net operating income 
is suffi cient to support the real estate component and 
nothing more. 

Occasionally, the business climate for the particular 
enterprise at issue is moving in a direction opposite to or 
at a markedly different pace than the real estate market 

at that time. Because a condemnation award will be based 
upon highest and best use and is not limited to current 
use, situations may often arise in which going concern 
value shrinks or expands without regard to the value of 
the bricks and mortar. For example, the local market for 
nursing homes may be saturated and at a low ebb while 
the subject property’s readily convertible use as an apart-
ment building may be in great demand, rendering the real 
estate value the same or higher than the going concern 
value.

State or local legislation may apply in particular 
circumstances to broaden the scope of compensation for 
a taking that results in damages to the tangible non-re-
alty components of a going concern. Where property is 
acquired pursuant to the EDPL for purposes of a state 
educational institution, for example, payment may be 
authorized for actual reasonable and necessary moving 
expenses, and for actual direct losses of tangible personal 
property as a result of moving or discontinuing a business 
or farm operation, so long as such losses do not exceed 
the reasonable amount of expenses that would have been 
required to relocate the business.42 Actual reasonable 
expenses may also be available in such circumstances for 
the search for a replacement business or farm.43 A vari-
ety of similar business relocation statutes exist that may 
apply in given situations depending on the identity of 
the condemnor; counsel should not therefore summarily 
presume that damages will only extend to the value of the 
real estate alone in every case.44

In addition to the legislative authority for reimburse-
ment of moving and other direct losses incurred by a 
business in specifi c circumstances, practitioners should 
also become familiar with any local code provisions ap-
plicable to the particular condemning authority that may 
similarly broaden the scope of an award. Certain business 
owners, for example, in specifi ed counties whose going 
concern is directly or indirectly decreased in value as a re-
sult of New York City’s acquisition of land for additional 
water supply have a right to damages for such decrease 
in business value.45 Recovery was allowed under the New 
York City Administrative Code provision where claim-
ants owned no real estate subject to the taking but were, 
rather, permissive users of water in connection with their 
businesses and suffered indirect losses when that water 
usage was impacted by the city’s actions.46 In another 
claim pursued under the New York City Code, the owner 
of a retail feed enterprise was awarded compensation for 
lost profi ts and customers following the city’s appropria-
tion of nearby lands for water supply purposes.47

A recognized exception to the general rule that com-
pensation is not available for a business concern occurs 
when the condemnor seeks to take over the business 
itself. As noted earlier, the rationale traditionally promul-
gated has been that where the location of the property is 
not crucial to the conduct of the business, nothing has ac-
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tually been taken because under competent management 
the business can be relocated and continued.48 Where the 
condemnor does intend to continue operating the busi-
ness, as one frequently quoted federal decision observed, 
“the condemning authority in effect takes the business 
since, in a monopoly situation, the former owner cannot 
establish a rival operation capable of receiving any of the 
former business’ transferable intangible value.”49

In a federal case upholding an award for the business 
value of the going concern, claimants contended that the 
government did indeed intend to “create a monopoly 
situation” and take “any transferable and tangible value 
of the former business” when it took over the operation 
of claimants’ lakeshore canoe-launching enterprise to 
make it a part of the National Park Service’s operations.50 
Government documents indicated that the condemnor 
sought to condemn the claimant’s property with the 
intention of substantially carrying on the existing opera-
tions. It was further evident that the area along the lake 
that was the subject of the condemnation was the only 
one suitable for canoe launching, thus precluding any 
competition with the government’s proposed operation 
and depriving the commercial owners of their livelihood. 
The court concluded that while the government did not 
intend to continue the operation of the existing business 
per se, it clearly intended to continue to provide a service 
of the same nature as the current business and would fi -
nancially benefi t from its existence, and an award includ-
ing the value of the business as a whole, including any 
goodwill and going concern value, was appropriate.51 

This holding followed the frequently cited decision of 
the United States Supreme Court in Kimball Laundry Co. 
v. United States,52 which involved the temporary taking 
and operation of a laundry plant for use by Army person-
nel during World War II. The laundry-claimant argued 
that just compensation under such circumstances should 
include both the rental value of the real estate as well 
as the diminution in the value of its business when the 
government effectively destroyed the company’s trade 
routes. The Court agreed, noting that during the period 
of temporary occupancy the government had effectively 
preempted the laundry’s trade routes, and the intangible 
character of such value alone would not preclude com-
pensation for the loss.53

This line of cases provides persuasive authority to 
suggest, as well, that in a given situation courts might ap-
propriately grant damages for going concern value where 
the taking has the inevitable effect of completely depriv-
ing the owner of the going concern value of the business, 
even if the business is not actually continued by the gov-
ernment, such as where the business is inextricably tied 
to the location or some other particular characteristic that 
cannot be reasonably resumed elsewhere without suffer-
ing substantial damages.54
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property back years after the 
acquisition. Most condemnees 
would trade the money dam-
ages paid as just compensation 
for simply being left alone. 
That is, the disruption of one’s 
life or business as a result of 
the forcible acquisition of real 
property is not remedied by the 
offer of the property’s return, 
at a price, years after the tak-
ing. The fact that the buyback 
price, with the passage of time, 

is just as likely to be in excess of that which the con-
demnee was paid when the property was taken only adds 
insult to injury. One could reasonably argue that, contrary 
to the sentiment expressed by the 1974 Commission, the 
condemnor should be penalized for acquiring property 
for a public purpose which never came to fruition. That 
punishment could take various forms which would prop-
erly be the matter of study in connection with the overall 
review and revision of the EDPL.

Pre-Taking Abandonment
EDPL § 702(B) provides:

In the event that the procedure to ac-
quire such property is abandoned by 
the condemnor, or a court of competent 
jurisdiction determines that the condem-
nor was not legally authorized to acquire 
the property, or a portion of such prop-
erty, the condemnor shall be obligated to 
reimburse the condemnee, an amount, 
separately computed and stated, for ac-
tual and necessary costs, disbursements 
and expenses, including reasonable 
attorney, appraisal and engineering fees, 
and other damages actually incurred by 
such condemnee because of the acquisi-
tion procedure.

EDPL § 401(B) effectively sets a statute of limitations 
of three years during which the condemnor must com-
mence proceedings pursuant to EDPL Article 4 to acquire 
the property.4 

The three-year period is measured from the later of 
the publication of the EDPL § 204 Determination and 
Findings, the date of the order or completion of proceed-
ings which provide the basis for an exemption under 
EDPL § 206 or entry of “the fi nal order or judgment on 

Abandonment of a Project and/or a Taking
By Mark R. McNamara

Abandonment in the context of the New York Emi-
nent Domain Procedure Law 1 (“EDPL”) refers to the con-
sequences which fl ow from two separate, but sometimes 
related, events. These are the condemnor’s post-taking 
abandonment of the project for which the acquisition was 
done and the abandonment or determined illegality of 
the taking itself. In either situation, the assumption is that 
the condemnee has been injured and is entitled to very 
specifi c redress in the form of reimbursement of expenses 
and damages pursuant to EDPL § 702(B). In addition, the 
statute provides for a right of fi rst refusal to the con-
demnee where her property has been acquired and the 
project subsequently abandoned.

Post-Taking Project Abandonment
The duty owed by a condemnor to a condemnee 

whose property has been acquired for a public project 
which is abandoned and where the property has not been 
materially improved is clearly set forth in EDPL § 406(A):

If, after an acquisition in fee pursuant to 
the provisions of this chapter, the con-
demnor shall abandon the project for 
which the property was acquired, and the 
property has not been materially im-
proved, the condemnor shall not dispose 
of the property or any portion thereof for 
private use within ten years of acquisi-
tion without fi rst offering the former fee 
owner of record at the time of acquisition 
the right of fi rst refusal to purchase the 
property at the amount of the fair market 
value of such property at the time of such 
offer. . . .

In determining whether a project has been “aban-
doned” for purposes of triggering the EDPL § 406(A) 
right of fi rst refusal, it should be noted that a change in 
the public purpose does not constitute abandonment. So 
long as there is still a public purpose to which the prop-
erty is being devoted, there has been no abandonment for 
purposes of EDPL § 406.2 The requirement that the right 
of fi rst refusal to the former fee owner be in the amount 
of the fair market value of the property at the time of such 
offer is to assure that the condemnee will not be unjustly 
enriched nor the condemnor penalized.3 

Proposed Statutory Revisions
In most instances, it is cold comfort to a condemnee 

whose property has been forcibly taken through the 
exercise of the power of eminent domain to be offered the 
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judicial review” of an EDPL § 207 proceeding challenging 
the Determination and Findings.5  EDPL § 401(C) pro-
vides a period of up to ten years to complete the condem-
nations if the project is being done in stages, but the fi rst 
stage of these acquisitions must commence within the 
same three-year period as described above. The failure 
to commence the EDPL Article 4 proceeding within that 
three-year period is deemed an abandonment. 

Where the condemnor was exempt from holding an 
EDPL § 204 hearing by EDPL § 206(C) because, pursuant 
to other law, it conducted the appropriate public hearing, 
the three-year limitations period ran from the date its 
urban renewal plan was initially adopted and approved 
and authorized the condemnor to acquire property, 
rather than from subsequent amendments.6

The time calculation which determines the fact of the 
condemnor’s abandonment is a threshold issue. That is, 
the calculation of the date at which the three-year period 
expires requires a determination of the commencement 
date of that three-year period. The measurement of the 
three-year limitations period is generally straightforward 
since EDPL § 401(A) is clear as to its commencement 
date. 

There is no mystery to this calculation where, sub-
sequent to the publication of the synopsis of the EDPL 
§ 204 Determination and Findings, there is no EDPL 
Article 2 challenge. Similarly, where there is an Article 
2 challenge and the Appellate Division confi rms the 
Determination and Findings but no further appeals are 
sought, the three-year calculation is simple. By way of 
example, the entry of the order effecting the Appellate 
Division’s decision to confi rm the condemnor’s EDPL 
Article 2 Determination and Findings commenced the 
three-year limitations period in City of Buffalo Urban 
Renewal Agency v. Moreton.7 The controversy with respect 
to this calculation arises where a condemnee appeals 
the Appellate Division’s order confi rming the Determi-
nation and Findings either by fi ling a notice of appeal 
claiming the constitutional issue or bringing a motion for 
leave to appeal to the Court of Appeals. The controversy 
with respect to this calculation is centered on the date 
at which the three-year period begins which is as much 
about when the condemnor can commence an Article 4 
proceeding as it is about the triggering date for the com-
mencement of the three-year period. Absent an EDPL 
Article 2 challenge of the Determination and Findings, 
a condemnor can commence an Article 4 proceeding as 
soon as it publishes its synopsis of its Determination and 
Findings. This right is self-evident since the condemnor 
cannot know whether there will be a challenge to its 
Determination and Findings until the 30-day period in 
which such challenge must be brought pursuant to EDPL 
§ 207 has passed.8 

There is at least one decision in which a court fo-
cused on the earliest date one could commence an EDPL 

Article 4 proceeding where there is a pending challenge to 
the Determination and Findings. The court held the con-
demnor may not commence such a proceeding until the 
Appellate Division has confi rmed the Determination and 
Findings pursuant to EDPL § 207.9 Where there has been 
an appeal of the Appellate Division’s EDPL § 207 order 
confi rming the Determination and Findings, the contro-
versy as to the calculation of the three-year period arises 
out of the assertion that it must be measured from the 
Appellate Division’s EDPL § 207 order because, absent a 
determination on the merits by the Court of Appeals, this 
constitutes the EDPL § 401(A)(3) “fi nal order or judgment 
on judicial review.” If the determination is not on the 
merits, the argument goes, it does not constitute a “fi nal” 
order under the EDPL.

The contrary, and better, position is that “the fi nal 
order or judgment on judicial review” is the one that ends 
judicial review, i.e., the denial of a motion for leave to 
appeal to the Court of Appeals or the order dismissing an 
appeal to the Court of Appeals. The pragmatic argument 
in favor of this position is that the condemnor’s time to 
commence acquisition proceedings would not begin to 
run until its right to acquire the property had been fully 
and fi nally adjudicated. Otherwise, the condemnor might 
acquire the property only to have the Court of Appeals 
or United States Supreme Court later rule the acquisition 
was not authorized. Where the public purposes for the 
taking fl ow out of a major project which is dependent on 
the acquisition of the property, certainty as to the fi nal 
legitimacy of the acquisition is normally a prerequisite to 
the development and construction of that public project. 
The risk of having to unwind a project because the taking 
is subsequently determined to be invalid will, in most 
instances, preclude going forward with the project until 
that risk is eliminated. If one accepts the counter proposi-
tion that the three-year period begins to run from the date 
of the order of the Court of original jurisdiction (the Ap-
pellate Division) regardless of any appeals of that order, 
the time to commence an Article 4 acquisition proceed-
ing could expire before the right to take has been fi nally 
adjudicated. By way of example, in the well-known case 
Kelo v. City of New London,10 the Supreme Court’s decision 
on the condemnor’s right to take was issued more than 
three years after the decision of the state court of original 
instance where, as in New York, there was one level of 
state appellate review by the state’s highest court. This 
would be nonsensical. 

This issue of the calculation of the abandonment pe-
riod where judicial review has ended with the dismissal 
of the appeal or denial of a motion for leave to appeal was 
squarely before the Court in In re J.C. Penney.11 There, the 
Appellate Division, Fourth Department held:

Here, the Court properly determined that 
the three-year time period set forth in 
EDPL 401(A)(3) commenced on Febru-
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ary 25, 2003, the date on which the Court 
of Appeals denied the motion for leave to 
appeal from our orders of November 15, 
2002 confi rming the 2002 Determination 
and Findings of SIDA to acquire certain 
property interests and dismiss the appeal 
of respondent J.C. Penney Corporation, 
Inc.

EDPL § 702(B) provides a comprehensive description 
of items for which the condemnee should be reimbursed 
in the event of an abandonment or judicial determination 
that the condemnor is not authorized to acquire the prop-
erty. These are the “actual and necessary costs, disburse-
ments and expenses, including reasonable attorney, ap-
praisal and engineering fees, and other damages actually 
incurred by such condemnee because of the acquisition 
procedure.”

In determining the expenses for which a condemnee 
will be reimbursed, EDPL § 702(B) is, for the most part, 
very clear. This is fortunate since there is very little case 
law which has been decided under this section. Essential-
ly, a condemnee will be reimbursed those costs, disburse-
ments and expenses which are actual, necessary and 
reasonable and include, but are not limited to, attorney, 
appraisal and engineering fees. Less clear is the provision 
for “other damages actually incurred” by the condemnee 
due to the acquisition procedure.12 Any reexamination 
and redrafting of the EDPL should include a clarifi cation 
of the reimbursement of the expenses available to con-
demnees under Article 7.
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On July 1, 1978, Assembly 
Bill Number 5108 was enacted 
to establish a new EDPL.4 The 
purpose of the bill was to cre-
ate “a uniform and equitable 
procedure which assures that 
the public will be adequately 
informed through hearings 
of proposed public projects 
requiring the acquisition of 
land; that environmental and 
community impact will be 
weighed before the acquisition 
can go forward; and that every 
effort will be made to negotiate 

with owners for the acquisition of their property.”5 The 
EDPL sets forth requisite procedures for the acquisitions 
of property throughout the State of New York. 

Informing Owners and Interested Parties of 
Proposed Public Projects: The Public Hearing 
Requirement Under the Eminent Domain 
Procedure Law 

As a prerequisite to petitioning the court for an order 
of condemnation, the City of New York, as well as other 
municipalities and instrumentalities of the state—such 
as the Empire State Development Corporation and the 
Metropolitan Transit Authority6—are required to hold a 
public hearing prior to acquisition to inform the public of 
its proposed public project and to review the public pur-
pose served by the project pursuant to EDPL § 201.7  The 
potential impact on the environment and residents of the 
locality of the project must also be assessed.8 Additionally, 
the condemning agency must give proper notice to the 
public of the purpose, time and location of its hearings at 
least ten days but not more than thirty days prior to the 
hearing.9 Notice must be published in consecutive issues 
of a newspaper of that locality and served on the owners 
of the properties to be acquired pursuant to requirements 
of the EDPL.10 Generally, a public hearing is held for most 
acquisitions by eminent domain. However, EDPL § 206 
provides an exemption to the hearing requirement.11

Eminent domain is the 
power of a governmental 
entity to acquire and condemn 
private property for public 
use subject to payment of just 
compensation to the owner 
of the property acquired. 
Condemnation procedures 
throughout the State of New 
York are governed by the 
Eminent Domain Procedure 
Law (hereinafter “EDPL”).1 
The City of New York must 
also comply with the statutory 
requirements set forth in Title 

5, Chapter 3 of the New York City Administrative Code, 
and §§ 197-c and 197-d of the New York City Charter 
(hereinafter “N.Y.C. Charter”).2 

Eminent domain has been a useful tool for the City of 
New York. The city’s residents have seen the revitaliza-
tion of communities infested with crime, physical blight, 
and social problems. Additionally, through the use of 
eminent domain, the City has provided more parks and 
schools, solutions to chronic street fl ooding, relief of traf-
fi c congestion, and many other changes visible all over 
the city.3 The New York City Law Department’s Tax and 
Bankruptcy Litigation Division facilitates the city’s acqui-
sition of property for public use by eminent domain.

This article will provide a brief background of the 
condemnation procedures utilized by the City of New 
York and other municipalities and instrumentalities of 
the state and will discuss the process to acquire property 
by eminent domain by the City of New York. Specifi -
cally, this article compares the public hearing and no-
tice requirements and method for judicial challenges to 
proposed public projects laid out in the EDPL versus the 
public hearing and notice requirements and methods 
for raising challenges when the city’s Uniform Land Use 
Review Procedure (hereinafter “ULURP”), set forth in 
§§ 197-c and 197-d of the N.Y.C. Charter, is used as an 
exemption to the public hearing requirement as set forth 
in EDPL § 206. Finally, this article provides an analysis of 
the effects of an EDPL § 206 exemption on interested par-
ties and provides thought for resolution.

Natasha Demosthene Geeta Kohli

Eminent Domain in the City of New York:
A Discussion of the Public Hearing and Notice 
Requirements and Methods for Judicial Challenges
Under the Eminent Domain Procedure Law 
By Natasha Demosthene and Geeta Kohli
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Application of the EDPL § 206 Exemption from 
the Public Hearing Requirement

Pursuant to EDPL § 206(A), in certain instances, a 
condemning authority may be exempt from conducting 
an EDPL § 201 hearing if pursuant to other state, federal, 
or local law or regulation it considers and submits factors 
similar to the public hearing requirement outlined in 
EDPL § 204(B) to a state, federal or local governmental 
agency, board or commission before proceeding with the 
acquisition and obtains a license, a permit, a certifi cate of 
public convenience or necessity or other similar approval 
from such agency, board, or commission.12 

The City of New York often utilizes the exemption 
under EDPL § 206 since there are several public hear-
ings that are held pursuant to the ULURP. ULURP is an 
additional prerequisite that the city must complete prior 
to acquiring a property by eminent domain. The Court 
of Appeals has held that the City of New York’s use of 
ULURP hearings as an exemption to the EDPL § 201 hear-
ing fi ts squarely within the exemption set forth in EDPL § 
206.13 ULURP was enacted on July 1, 1976, by the N.Y.C. 
Charter to establish a standard procedure for applications 
affecting land use of the city to be publicly reviewed.14 
N.Y.C. Charter §§ 197-c and 197-d state that “applications 
by any person or agency for changes, approvals, con-
tracts, consents, permits or authorization thereof, respect-
ing the use, development or improvement of real prop-
erty subject to city regulation shall be reviewed pursuant 
to a uniform review procedure”15 including acquisition 
by the city of real property by purchase, condemnation, 
exchange or lease.16 It should be noted however, that 
pursuant to EDPL § 401 if the public hearing was held 
more than three years prior to the date of commencement 
of the action to acquire the property by eminent domain, 
then the condemnor must follow the public hearing re-
quirements set forth in EDPL § 202.17

Throughout the city ULURP process, there are many 
layers of review, opportunities for public comment and 
public hearings. The establishment of ULURP refl ects the 
city’s goals of increasing community participation in the 
decision making process for city development.18 Pursuant 
to N.Y.C. Charter § 197, after an applicant fi les its ULURP 
application with DCP, DCP reviews the application for 
completeness.19 If DCP determines that an environmental 
review is necessary, then an Environmental Impact State-
ment must be issued before an application can be certi-
fi ed.20 Once DCP certifi es the application, copies are sent 
to the affected Borough President, Community Board and 
City Council.21 After receiving DCP’s certifi cation, the 
application must be reviewed by the Community Board 
within sixty (60) days of receipt. 22 The Community Board 
holds a public hearing and provides a written recommen-
dation to the City Planning Commission, the applicant, 
and the Borough President.23 If a Community Board fails 

to act within its time limit or waives its right to act, the 
application proceeds to the next level of review.24 
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Is It Jurisdiction or Economic Development?
By M. Robert Goldstein

Last year, The Appellate Division, Third Department, 
in Hargett v. Town of Ticonderoga,1 handed down a deci-
sion which was so far afi eld from decisions historically 
decided on the subject that it caused us to comment in 
a recent CLE lecture that there must be facts in the case 
not apparent from those recited in the decision. If not, we 
confess we are hard put to reconcile the decision with the 
facts and previous cases.

The facts, as set down in the decision, were that the 
Town Superintendent of Highways, after rejecting the 
petitioner’s request to dedicate a portion of her property 
for town highway purposes, applied to the Town Board 
for permission to acquire that property as a highway by 
eminent domain.2 The stated purpose was to “establish 
access from an existing town road to a pre-existing public 
right of way for vehicles, hikers, horseback riders, bicy-
clists and snowmobiles” and “establish access from (an) 
existing town road to state-owned land for vehicles, hik-
ers, horseback riders, bicyclists and snowmobiles.”3 The 
Town Board approved the proposed acquisition as an aid 
to a “tourist-based economy.”4 Highway Law, Section 173 
provides “[w]henever the town superintendent of high-
ways . . . shall determine that public necessity requires 
the laying out of a new or additional highway . . . he may 
apply to the town board of his town for permission to 
institute a proceeding to acquire so much land as may be 
necessary to lay out such new or additional highway.
. . .”5  

Upon these facts the Appellate Division found in a 
proceeding pursuant to E.D.P.L., Section 2076 that the 
Superintendent exceeded his authority and set aside the 
Determinations and Findings, thus denying the right to 
condemn.7 The court found that pursuant to Highway 
Law, Section 140,8 the Superintendent’s power “relates 
to the creation, care or maintenance of the town’s roads, 
bridges, sidewalks or other related appurtenances.”9 But 
it also found no statutory authority for the Superinten-
dent to determine that a highway for recreational users 
would enhance the economy of the town and annulled 
the determination to condemn.10 

So what attracted our attention to this seemingly non-
remarkable case involving statutory construction? The 
fact that it is really quite remarkable. The fi rst thing that 
struck us is the apparent contradiction between the statu-
tory language quoted by the court and its interpretation 
of same. Does it not appear strained to say the legislative 
grant to the Superintendent of the unconditioned right to 
determine that public necessity requires the laying out of 
a new or additional highway and to create a highway car-

ries within it an implied limitation that it cannot be used 
for what is—in effect, an economic development—“a 
highway for recreational users [that] would enhance the 
economy of the town”?11 At fi rst glance it appeared to us 
that the court was straining to reach its conclusion. 

We put that together with the history of court deci-
sions in New York relating to challenges to the right to 
condemn. Without researching to get an actual count, we 
believe that you can count on one hand the number of 
times the courts have denied a governmental body the 
right to condemn in the past fi fty years. To the contrary, 
courts will not second-guess the political decision to con-
demn. Between the two, we came to the conclusion that 
either there were facts or facets to the case we did not rec-
ognize or perhaps the court has been reading the public’s 
reaction to the Supreme Court’s decision in Kelo v. City of 
New London,12 and that approximately twenty-two bills 
were put into the hopper at the last session of the legisla-
ture seeking in one way or another to restrict the right to 
condemn, where the power of eminent domain was being 
used to promote economic development, whether by pri-
vate parties or government. Of course, it may be that we 
have an overactive imagination. 

A short review of New York’s historic position on 
eminent domain is in order at this point. The power of 
eminent domain is one of the three inherent powers of 
government, the other two being the police power and 
the power of taxation. The United States Constitution, 
Fifth Amendment, did not create the power; it restricted 
it to the extent it carried with its use the obligation to pay 
“just compensation.”13 Contrary to court decisions, the 
Constitution did not restrict its use to a “public use,” such 
restriction, if it existed at all, was inherent and existed 
prior to the Constitution based on generally accepted 
principles of law.14 

New York State, as does the Federal government, 
has that inherent power and it is similarly limited as in 
the Fifth Amendment to the United States Constitution 
by Article 1, Section 7 of its Constitution.15 The power is 
exercised legislatively either directly or by delegation of 
power through legislation.16 Thus the power to condemn 
by the Superintendent in the Hargett case was by delega-
tion of the power as found in the Highway Law. 

While the decision was bottomed in statutory con-
struction, what it really was attacking was the use to 
which the Superintendent was planning to put the prop-
erty, i.e., economic development. The decision, as it must, 
concedes the Superintendent has the power to condemn. 



62 NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1        

If the decision directly attacked the proposed use—that 
economic development was not a proper public purpose 
(use)—it would fl y in the face of many contrary decisions 
over the years in New York State. While most criti-
cisms of the Kelo decision point to the fact that what was 
permitted was taking the property from A and turning it 
over to B in the name of economic development, others 
point to the lack of a proper public use, even if govern-
ment itself did the economic development. 

All we need do is go to cases such as Bush Terminal 
Co. v. City of New York,17 Northeast Parent & Child Society 
v. City of Schenectady IDA,18 Cannata v. City of New York,19 
Courtesy Sandwich Shop, Inc. v. Port of New York Author-
ity,20 and In re Fisher,21 for examples of condemnations 
for economic development.

One of the things that persuaded us that this was not 
just a case of statutory construction, that more had to be 
involved, was that the statute required Town Board 
approval, which was granted.22 This condemnation was 
as much an act of the town as it was of its highway 
Superintendent. Surely no one could contend that the 
Town Board did not have the power to condemn for a 
new road, whether to promote tourism or for any other 
reason. But inherent in this decision is that the town itself 
could not condemn for that purpose, since the condem-
nation was, after all, an act of the town. Town Law, 
Section 64(2) grants the town power to condemn.23 
Examination of the power of towns in Section 64 of the 
Town Law reveals that nowhere is it specifi cally provid-
ed that towns may provide for economic development, 
but then again, case law tells us that inherent in the 
power to condemn is to implement the public health, 
safety and welfare24 and that includes the right to 
provide for economic development, which is why the 
twenty-two bills were introduced at the last session of 
the legislature to restrict that use. Even were that not so, 
General Municipal Law, Section 852, although referring 
to industrial development agencies, states “[i]t is hereby 
declared to be the policy of this state to promote the 
economic welfare, recreation opportunities and prosper-
ity of its inhabitants and to actively promote attract, 
encourage and develop recreation, economically sound 
commerce and industry. . . .”25 General Municipal Law, 
Section 2 provides that the General Municipal Law shall 
apply to towns.26 

It appears to us the ramifi cations of this decision go 
way beyond the Town of Ticonderoga and its attempt to 
bolster its economy by building a highway to promote 
tourism. We suspect very few statutes explicitly pro-
vide for “economic development.” Carried to its logical 
conclusion, we may be seeing the fi rst step in the courts 
reining in the power to condemn. 

Lastly, we cannot get away from the holdings in so 
many of the past cases.

Given the breadth with which public use 
is defi ned in the condemnation context 
and the very restricted scope of our 
review of respondent’s fi ndings in sup-
port of condemnation we might perceive 
no ground upon which we might reject 
respondent’s fi nding that the condemna-
tion of 45 Wall Street as part of respon-
dent’s New York Stock Exchange Project 
will result in substantial public benefi t.27 

However, the situation here actually dis-
played is one of those as to which the leg-
islature has authorized the city offi cials, 
including elected offi cials, to make a 
determination and so the making thereof 
is simply an act of government, that is, an 
exercise of governmental power, legisla-
tive in fundamental character, which, 
whether wise or unwise, cannot be over-
ruled by the courts. If the courts below 
should decide in favor of plaintiff, there 
would be effected a transfer of power 
from the appropriate public offi cials to 
the courts. The question is simply not a 
justiciable one.28 

Although written in another context, the following is 
germane to this case: 

Over many years and in a multitude of 
cases, the courts have vainly attempted 
to defi ne comprehensively the concept of 
a public use and to formulate a universal 
test. They have found here, as elsewhere, 
that to formulate anything ultimate, even 
though it were possible, would, in an in-
evitably changing world, be unwise if not 
futile. Lacking a controlling precedent, 
we deal with the question as it presents 
itself on the facts at the present point of 
time. The law of each age is ultimately 
what that age thinks should be the law.29
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Didden v. Village of Port Chester: For Now, Broad
Judicial Deference to Local Governments’ Exercise
of Eminent Domain Powers Remains the Rule
By Edward J. Phillips 

I. Introduction
Last year, lawyers and 

informed citizens listened to 
politicians and commenta-
tors from across the political 
spectrum roundly criticize the 
Supreme Court’s decision in 
Kelo v. City of New London.1 By 
a narrow 5-4 vote, the Su-
preme Court held in Kelo that 
the government may condemn 
property for the sole purpose 
of facilitating commercial 

development that is expected to increase tax revenues 
and enhance the local economy.2 In perhaps the most 
unpopular Supreme Court decision in recent history, 
even the author of the majority opinion, Justice John Paul 
Stevens, was heard to opine that in his personal view, 
that the condemnation activities challenged in Kelo were 
“unwise” because “the free play of market forces is more 
likely to produce acceptable results in the long run than 
the best-intentioned plans of public offi cials.”3

The fi restorm of public controversy ignited by Kelo 
provoked legislative responses on state4 and local levels.5 
However, the Supreme Court does not appear inclined to 
revisit its eminent domain jurisprudence anytime soon. 
On January 16, 2007, the Supreme Court denied a petition 
for a writ of certiorari fi led by the plaintiffs in Didden v. 
Village of Port Chester, a case alleging egregious eminent 
domain abuse on the part of a local village government 
and its designated developer for an urban redevelop-
ment area.6 Thus, the Supreme Court let stand a Second 
Circuit decision7 affi rming the Rule 12(b)(6) dismissal of 
a complaint alleging that the designated developer, with 
the knowledge and tacit approval of local government 
offi cials, attempted to coerce the plaintiffs into paying 
money in exchange for averting the condemnation of 
their properties. 

This article will discuss the Didden litigation and the 
current legal landscape in the area of eminent domain. 
Didden should be interpreted as a clear sign that, particu-
larly in the wake of Kelo, federal courts will continue to 
afford extremely broad deference to the decisions of local 
government offi cials who are engaged in eminent domain 
activities. Nevertheless, the outcomes reached in these 
cases should not lull public offi cials into complacency. 
Kelo was a 5-4 decision in which four justices called for 

the application of heightened scrutiny in economic taking 
cases. Four justices rejected such an approach, and the 
swing vote, Justice Kennedy, wrote a concurring opinion, 
which deferred the question for another day. The Con-
necticut Supreme Court, from which Kelo emanated, was 
similarly split. 

While not reaching the Supreme Court, Didden re-
kindled the controversy started by Kelo and shed light on 
condemnation activities in the Village of Port Chester that 
were imprudent at best. In the future, local governments 
should carefully weigh the interests of property owners 
and exercise their eminent domain powers in a measured, 
responsible and transparent manner to ensure that the 
next landmark eminent domain case is not of their own 
making. 

II. Legal Landscape
The government may not take a person’s property 

without paying for it, and it may take property only for a 
“public use.”8 The term “public use” is not defi ned in the 
Fifth Amendment. Very early eminent domain cases typi-
cally involved takings for quintessential “public uses,” 
e.g., municipal buildings and railroads,9 but before long 
courts began approving takings for other types of govern-
mental activities. Courts thus construed the “public use” 
requirement in the Fifth Amendment as meaning that a 
public purpose or benefi t would be achieved through the 
acquisition of property through eminent domain. Because 
such determinations are legislative in nature, the standard 
that emerged simply asked whether the taking was “ratio-
nally related to a conceivable public purpose.”10 

Justice O’Connor coined that deferential standard 
of review in her 1984 opinion in Hawaii Housing Author-
ity v. Midkiff. In that case, landowners challenged state 
legislation which used eminent domain to redistribute 
land from lessors to lessees. The law’s objective was the 
redistrbution of land ownership where a great majority of 
private property was held by a relative handful of wealthy 
individuals.11 The landowners claimed this legislative 
purpose failed to satisfy the “public use” requirement 
of the Fifth Amendment. The Ninth Circuit agreed and 
labeled the legislation a “naked transfer” of property from 
one private party to another. The Supreme Court, howev-
er, declined to “substitute its judgment for a legislature’s 
judgment as to what constitutes a public use.”12 Citing a 
1954 decision, Berman v. Parker, Justice O’Connor empha-
sized, for a unanimous Court, that the scope of judicial 
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review in such matters was extremely narrow, such that 
a legislature’s judgment as to what constitutes a public 
use should not be disturbed “unless the use be palpably 
without reasonable foundation” or “shown to involve an 
impossibility.”13 

Berman v. Parker,14 a short, unanimous opinion by 
Justice Douglas, permitted a public agency to condemn 
properties within one of the most badly blighted urban 
areas15 in the country and to convey that property to a 
private entity for redevelopment. The plaintiffs, who 
owned and operated a department store within the 
condemnation zone, argued that taking their property 
would violate the Fifth Amendment because the property 
was to be redeveloped by a private entity for private use. 
The Supreme Court disagreed and authorized the use of 
eminent domain for the purpose of blight eradication, 
notwithstanding that the plaintiffs’ unblighted property 
would be transferred from one private party to another. 
The Court declined to second-guess the condemning 
authority’s redevelopment plan for eliminating blight 
within the project area, reiterating that “[t]he role of the 
judiciary in determining whether [eminent domain] pow-
er is being exercised for a public purpose is an extremely 
narrow one.”16

Midkiff and Berman were the principal cases that the 
parties and the Supreme Court were obliged to confront 
in Kelo. A brief summary of the salient facts in Kelo fol-
lows. The City of New London had been designated as a 
“distressed municipality”—a local naval base had closed 
and the city’s unemployment was twice the state aver-
age.17 Pfi zer Pharmaceutical Company proposed building 
a $300 million research and development facility in the 
City. The redevelopment agency decided to condemn 
properties to facilitate the project. There was no allegation 
of blight. Following a 7-day bench trial, the trial court 
issued a permanent restraining order prohibiting certain 
particular condemnations.18 The Connecticut Supreme 
Court ruled, 4-3, that all the takings were valid.19 The 
dissenting judges disagreed and would have imposed a 
heightened standard of judicial review due to the nature 
of the takings.20

As we all know, the Supreme Court affi rmed by a 
5-4 majority. In a separate concurrence, Justice Kennedy 
sounded a cautionary note, instructing that even under 
rational basis review, a court should set aside a taking 
where the evidence clearly demonstrates the taking is 
intended to favor a particular private party, with only in-
cidental public benefi ts. Thus, Justice Kennedy explained 
as follows:

A court confronted with a plausible ac-
cusation of impermissible favoritism to 
private parties should treat the objection 
as a serious one and review the record to 
see if it has merit, though with the pre-

sumption that the government’s actions 
were reasonable and intended to serve a 
public purpose. 

. . .

There may be private transfers in which 
the risk of undetected impermissible 
favoritism to private parties is so acute 
that a presumption of invalidity is war-
ranted under the Public Use Clause. This 
demanding level of scrutiny, however, is 
not required simply because the purpose 
of the taking is economic development.21

. . .

In sum, while there may be categories of 
cases in which the transfers are so suspi-
cious, or the procedures employed so 
prone to abuse, or the purported benefi ts 
are so trivial or implausible, that courts 
should presume an impermissible private 
purpose, no such circumstances are pres-
ent in this case.22

Finding no evidence of “impermissible favoritism” or 
abuse in Kelo, Justice Kennedy chose to vote in favor of 
affi rmance.

In dissent, Justice O’Connor wrote that possible 
public benefi ts, such as increased tax revenues and the 
creation of jobs, did not convert the proposed condemna-
tion into a public use.23 She distinguished Berman and 
Midkiff on the grounds those cases addressed more mani-
fest harms, i.e., urban blight and land oligopolies, and she 
warned it was an “abdication” of the Court’s responsibil-
ity to defer to state legislatures in cases involving purely 
economic takings.24 Rather, she indicated that it was the 
Court’s responsibility to determine on a case-by-case ba-
sis whether the proposed taking was for a “public use.” 

In a separate dissent, Justice Thomas predicted that 
the benefi ciaries of the Court’s decision would be large 
corporations, developers and lenders who would uti-
lize the decision to persuade municipalities to acquire 
lands for redevelopment.25 Justice Thomas warned that 
the victims of the Kelo decision would be low-income 
and minority residents of municipalities who would be 
displaced from their homes and businesses at an ever-in-
creasing pace.

III. Didden v. Village of Port Chester

A. Background26

In 1982, the Village of Port Chester enacted a plan for 
urban renewal known as the Marina Redevelopment Ur-
ban Renewal Plan. In 1991, the village modifi ed the plan 
and created the “MUR District,” which was overlaid on 
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pre-existing zoning districts within the boundaries of the 
Marina Redevelopment Project. The village also selected 
a “designated developer” to implement the redevelop-
ment plan.27 

By 1997, little or no progress had been made towards 
implementing the redevelopment plan and the village 
selected a new designated developer. In 1999, the vil-
lage modifi ed and expanded its redevelopment plan 
and made a fi nding of “public purpose,” pursuant to the 
EDPL,28 for the future use of eminent domain within the 
MUR District. The modifi ed plan encompassed approxi-
mately twenty-seven (27) acres of development, includ-
ing construction of over 500,000 square feet of retail 
space. 

The Didden Plaintiffs owned or controlled an assem-
blage of contiguous properties situated within the MUR 
District and just outside it.29 Representatives of CVS 
Pharmacy approached them concerning the possibility of 
constructing a CVS Pharmacy on their properties. To fa-
cilitate a deal with CVS, the Didden Plaintiffs purchased 
additional contiguous property located outside of the 
MUR District.

In 2003, the Didden Plaintiffs fi led an application 
for site plan approval to redevelop their properties as a 
CVS Pharmacy. Neither the urban renewal designation of 
those properties within the MUR District, nor the Code 
of the Village of Port Chester, prohibited the CVS project 
from proceeding. In November 2003, the Village of Port 
Chester Planning Commission issued a negative declara-
tion under the New York State Environmental Quality 
Review Act (“SEQRA”) for the project and granted it 
preliminary site plan approval. Final site plan approval 
followed in February 2004. The Didden Plaintiffs signed 
with CVS for an initial term of twenty-fi ve (25) years and 
potential options that could extend the lease to more than 
forty-eight (48) years.

As the CVS project was approaching fruition in 
November 2003, the village directed the Didden Plain-
tiffs to meet with its designated developer.  During this 
meeting, the designated developer demanded that the 
Didden Plaintiffs pay him the sum of $800,000, or else 
he would cause the village to condemn their properties 
within the MUR District, thereby killing their project. 
The designated developer alternatively demanded a 50 
percent partnership interest in the CVS project as com-
pensation for allowing the Didden plaintiffs to avert the 
condemnation.30 

The Didden Plaintiffs refused to accept either of these 
demands. The very next day, the village fi led a condem-
nation petition to acquire their properties so they could 
be transferred by lease to the designated developer.31

Thereafter, the Didden Plaintiffs appeared before the 
Village Board and called upon its members to withdraw 

or postpone the condemnation, citing the designated 
developer’s demands and the advanced stage of their 
own redevelopment plans. The Didden Plaintiffs also 
petitioned the Village Board to have their properties 
removed from the MUR District. From time to time, the 
Village Board had previously altered the boundaries of 
the MUR District at the designated developer’s request. 
Nevertheless, these efforts were rebuffed by the Village 
Board, which reportedly believed it was powerless to 
stop the taking because it had a contractual obligation to 
the designated developer to condemn the property and 
convey to the developer a leasehold interest.32 

Notably, the designated developer planned to rede-
velop the condemned properties as a Walgreens pharma-
cy—essentially the identical use proposed by the Didden 
Plaintiffs. 

B. The Village Prevails in the District Court and 
Second Circuit

In January 2004, the Didden Plaintiffs commenced an 
action in the United States District Court seeking to enjoin 
the condemnation. The Didden Plaintiffs argued that the 
designated developer’s $800,000 demand, together with 
their willingness and ability to proceed with the CVS 
Pharmacy project (the project had received approvals 
from the Village’s Planning Commission), established 
that the condemnation of their property was intended to 
achieve a purely private purpose. The Didden Plaintiffs 
contended that the designated developer’s plan to build 
a Walgreens Pharmacy would achieve no public benefi t 
that their CVS Pharmacy project would not likewise 
have provided. Indeed, comparing the two projects, the 
Didden Plaintiffs claimed that the CVS Pharmacy would 
have been larger, offered more services and parking, had 
a drive-through window, redeveloped four (4) additional 
properties just outside the MUR District and generated 
more property tax revenues. 

The Didden Plaintiffs also argued that the designated 
developer had no legal right to demand an $800,000 pay-
ment from them. They reasoned that it would have been 
unlawful for any village offi cial to make such a demand,33 
and therefore it should have been unlawful for the des-
ignated developer to do so with the village’s knowledge 
and tacit support. The Didden Plaintiffs further argued 
that the designated developer had no right to control the 
village’s exercise of its eminent domain powers, regard-
less of the terms of its development contract with the 
village. Case law holds that the government may not 
delegate its eminent domain powers to a private person 
or entity.34

Another theory advanced by the Didden Plaintiffs 
posited that the $800,000 demand constituted an un-
lawful development exaction. Development exactions 
involve situations where a property owner is required to 
relinquish something of value (e.g., land, cash or access 
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rights) in exchange for municipal approval to use and/or 
develop that property. The Supreme Court has ruled that 
development exactions are lawful, and do not offend due 
process or other constitutional property rights (such as 
those embodied in the Fifth Amendment), if an “essen-
tial nexus” exists between the required exaction and the 
impact it purportedly addresses, and the exaction sought 
is “roughly proportional” to that impact.35 Absent such 
a nexus and rough proportionality, the exaction cannot 
be upheld as a legitimate exercise of the municipality’s 
police power.

In response, the designated developer and the village 
argued that the Didden Plaintiffs’ claims challenging the 
condemnation of their properties and the redevelopment 
contact were time-barred because they were commenced 
more than three (3) years36 after the contract was execut-
ed and their properties were selected for condemnation 
under the EDPL. They also contended that the condem-
nation was rationally related a clear public purpose 
(elimination of blight); that the designated developer and 
Didden Plaintiffs had a long history of prior negotiations 
and the $800,000 demand was made in that context; and 
that CVS’ interest in the village’s redevelopment project 
was attributable to the involvement and efforts of the 
designated developer. 

The Didden Plaintiffs countered by arguing that their 
claims did not accrue until November 2003, at the earli-
est, when the designated developer made his demands 
and began to direct the village’s exercise of its eminent 
domain powers. They also pointed out that in a “phased” 
urban redevelopment project, such as the village’s Marina 
Redevelopment Project, a fi nding of “public purpose” 
remains effective for a period of ten (10) years.37 Thus, if 
the statute of limitations for Section 1983 actions always 
began to run upon the issuance of such fi ndings and 
expired exactly three (3) years later, a developer would 
be immune from liability between years 3 through 10 for 
all constitutional violations. The Didden Plaintiffs also as-
serted that the designated developer had never engaged 
them in any serious or legitimate “negotiations.” 

The District Court denied the Didden Plaintiff’s mo-
tion for a preliminary injunction38 and, shortly thereafter 
in a separate decision, dismissed the action pursuant to 
Fed. R. Civ. P. 12(b)(6).39 The District Court did not have 
the benefi t of Supreme Court’s Kelo decision. Neverthe-
less, the District Court held that because the designated 
developer had contracted with the village and could, 
pursuant to the contract, cause the village to condemn 
the property, the developer’s threats to do what it was 
contractually authorized to do were not actionable.40 
The District Court further held that since the developer’s 
threats were not actionable, the Didden Plaintiffs could 
only challenge the redevelopment plan itself, and any 
such claims were time-barred.41 The court held that no 
exaction had occurred because the condemnation had 

lawfully extinguished their ownership rights in the prop-
erties (other than their right to receive just compensation 
for the taking).42  

The Didden Plaintiffs appealed to the United States 
Court of Appeals for the Second Circuit. In an unpub-
lished summary order, the Second Circuit affi rmed on the 
grounds that the Didden Plaintiffs’ claims were time-
barred.43 The Second Circuit further held that “even if 
Appellants’ claims were not time-barred, to the extent 
that they assert that the Takings Clause prevents the State 
from condemning their property for a private use within 
a redevelopment district, regardless of whether they have 
been provided with just compensation, the recent Su-
preme Court decision in [Kelo] obliges us to conclude that 
they have articulated no basis upon which relief can be 
granted.”44 

C. The Supreme Court’s Denial of Certiorari 

With the assistance of the Institute for Justice,45 a 
not-for-profi t public interest law fi rm specializing in the 
area of property rights,46 the Didden Plaintiffs began a 
concerted effort to have their case heard by the United 
States Supreme Court. Their petition for certiorari attract-
ed national media coverage and was joined by a group 
of eminent law school professors and a renowned public 
interest group who both submitted amicus curiae briefs.47 

The Didden Plaintiffs and amicus curiae argued that 
the Second Circuit had misinterpreted Kelo and that a 
Rule 12(b)(6) dismissal was premature. They contended 
that under the lower courts’ decisions, redevelopment 
areas would become “constitution-free” zones because 
property owners would be unable to raise any claim 
that their property was being taken for a purely private 
purpose or that other unlawful practices were occurring. 
Additional arguments were raised concerning the use 
of eminent domain as leverage to obtain a development 
exaction. Nevertheless, the Supreme Court declined to 
grant certiorari.48

IV. Conclusion
The Supreme Court does not provide a reason for 

denying certiorari in a particular case, so those who par-
ticipated or followed the Didden certiorari petitions were 
left to speculate as to why the Court declined to hear the 
case. Because the Second Circuit rendered its decision by 
unpublished “summary order,”49 it is unclear whether 
Didden will materially affect the law with respect to pri-
vate takings or development exactions. Without doubt, 
however, Didden raises important questions about the 
proper use of eminent domain, particularly where a pri-
vate entity is enlisted to undertake signifi cant redevelop-
ment activities within a municipality. Given the breadth 
of the public backlash over Kelo, eminent domain is likely 
to remain a hot button issue for the foreseeable future.
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foster economic development is 
that it often fails. The redevelop-
ment project at issue in Ber-
man ultimately failed, as have 
several others, including the Po-
letown GM project in Michigan, 
and Cincinnati’s downtown. 
Poletown’s busy commercial 
strip was replaced with vacant 
and burned-out buildings when 
GM did not expand as planned 
and, instead of a Nordstrom 
store, downtown Cincinnati 
now has a municipal parking 

lot. Where an economic development taking does not result 
in further depression, it is likely that the area at issue would 
have improved without resorting to eminent domain. 

A second practical problem with the Supreme Court’s 
interpretation of “public use” is that it gives too much 
power to local, state, and national legislatures. As a result, 
legislatures have both the power and the incentive to use 
eminent domain irresponsibly and unjustifi ably at the 
expense of working-class neighborhoods. Such was the case 
with Sunset Manor subdivision in Missouri, where a city 
council, attempting to increase its tax base with a new shop-
ping mall, apparently manipulated studies so that it could 
declare the subdivision as blighted. 

A third and very serious problem with economic tak-
ings—indeed any takings—is that they undermine private 
property rights, the bedrock of a well-functioning economy.  
If property rights are jeopardized, homeowners and small 
businesses lose incentive to invest in property. Economic 
incentives, based upon individual property rights, are 
essential for economic growth as shown by the work of 
economist Hernando de Soto9 and demonstrated by the fall 
of the Soviet Union. 

III. [Un]Just Compensation and Serbonian Bogs
Just as the Supreme Court has destroyed any rational 

meaning of the term “public use,” so has it wrecked the 
meaning of “just compensation.” The compensation granted 
under current Supreme Court authority is unjust, even 
though the underlying theory seems plausible. The Court 
defi nes “just compensation” as requiring that the owner of 
condemned property be put in as good a fi nancial posi-
tion as if his property had not been taken, meaning that 
the owner should be paid the “fair market value,” which is 
defi ned as “the price a willing buyer would pay a willing 
seller in the open market.”10

The “fair market value” method as used by courts 
is a fi ction that makes sense only to attorneys who enjoy 
cavorting in Serbonian bogs, from which extrication is 

I. Introduction
The primary concept of 

a limited government whose 
powers are both checked and 
balanced underlies the United 
States Constitution. A case in 
point is the Fifth Amendment, 
which limits the exercise of 
eminent domain in two ways: 
a taking must be for a “public 
use” and “just compensation” 
must be paid to the owner.1 
However, the long line of Su-
preme Court cases culminating 

in Kelo v. City of New London2 has successfully obliterated 
both of those limitations. Citizens whose private property 
is taken by the government are not justly compensated nor 
are those takings limited by “public use.” 

After this introduction, we critically discuss takings for 
the purpose of economic development. Section III is given 
over to diffi culties with just compensation. The burden 
of section IV is to analyze, from an economic perspective, 
urban planning and the real estate hold out. In section V, 
we address a radical objection to our thesis: how can land 
be assembled for roads and highways without utilizing 
eminent domain? The purpose of section VI is to challenge 
the usual presumption that land subject to eminent domain 
be limited to public use: we ask, given that the govern-
ment has already seized private property, whether it is a 
foregone conclusion that public use should be preferred to 
private use.

II. Economic Takings
Kelo is consistent with Supreme Court precedent; its 

only distinction is that the Court now fully and overtly 
accepts “economic development” as an appropriate “public 
use.”3 In retrospect, the decision that was most destruc-
tive to any rational defi nition of the term was undoubtedly 
Berman v. Parker.4 In Berman, the Court defi ned public use 
as anything a legislature wants it to be. “[W]hen the leg-
islature has spoken, the public interest has been declared 
in terms well-nigh conclusive.”5 Furthermore, the term 
represents values “spiritual as well as physical, aesthetic as 
well as monetary.”6 Berman and Kelo both approved takings 
for purposes of economic development, and therein lies the 
problem. 

The Kelo majority claims that promoting economic de-
velopment is a traditional, long-accepted function of gov-
ernment.7 Perhaps that is true, but taking from one private 
party to give to another violates the fundamental social 
compact and is “against all reason and justice.”8 Further-
more, the practical problem with using eminent domain to 
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impossible.11 It certainly does not make sense under either 
economics or traditional common law. To begin with, there 
is no willing seller in this equation, and the only willing 
buyer is the government. Market value, as ascertained by 
realtors, refers to the price an interested buyer would pay 
and assumes that the seller will accept a reasonable price 
given local market conditions.12 In contrast, the judicial def-
inition of “fair market value” is circular because it uses one 
unknown variable (fair market value) to defi ne a second 
unknown variable (willing seller). 

Regardless of semantics, the “fair market value” 
scheme is legally insuffi cient because it excludes all con-
sequential damages, thus it is unable to fairly compensate 
owners for losses that would otherwise be included in tort 
damages. Thus, business owners lose business profi ts and 
goodwill, removal costs, relocation costs, litigation costs, 
and demoralization costs.13 Homeowners lose any value 
that could be attributed to emotional or historical attach-
ment to the property.14 This exclusion of consequential 
damages from the plaintiff’s losses in eminent domain 
cases is unjust: the clause was not designed to protect the 
thing owned; rather, it was designed to protect the owner 
of the thing.15  

IV. The Radical (but Effective) Solution:
Repeal the “Takings” Clause

While excluding economic takings might temporarily 
rejuvenate “public use,” it does not remedy the interpreta-
tion of “just compensation.” Courts and takings-minded 
legislatures could still torture language to fi nd that a pro-
posed economic development project has a “public use.” 
The best solution is to return to common law by repealing 
the takings clause and forcing governments to justify their 
actions as if they were any other private party. 

Governments would be forced to develop plans that 
would avoid taking property from one private person 
and giving it to another. Where they insisted on doing so, 
they would be forced to give compensation according to 
traditional tort law on conversion and would be forced to 
give just compensation. “The measure of damages recov-
erable in an action for the wrongful taking of property is 
ordinarily the market value of the thing converted, fi xed as 
of the time and place of the conversion, and with interest 
from that date to the time of trial.”16 Normal compensatory 
damages would be available for loss of goodwill and other 
“subjective” damages. Punitive damages might also be 
available for a particularly recalcitrant governmental entity 
whose taking the jury found particularly offensive—sub-
ject, possibly to the reasonable, proportionate limitation 
the Supreme Court recently placed on punitive damage 
awards.17

V. Urban Planning and Real Estate Hold Out
One of the most interesting of all architectural develop-

ments is the pie-with-a-missing-slice shaped building phe-
nomenon. We have all seen these. Typically, there will be a 

gigantic high rise edifi ce, but not shaped at its base as we 
might expect, as an unbroken square, rectangle, or circle, or 
some such other regular geometrical fi gure. Instead, there 
will be a missing piece, on which is often perched an older 
home. The architect might bemoan the lack of artistic or 
intellectual integrity of such a development, but those who 
favor markets and private property will see a certain beauty 
in them; an economic aesthetic, as it were.

What is the source of such constructions? In most 
cases, a private developer was able to buy up all the lots 
on an entire city block except for one tiny parcel. When all 
purchase offers failed to convince the “hold out”18 to sell, 
the entrepreneur decided to go ahead with construction, 
but was limited to an irregular plot of land and hence, the 
structurally misshapen building. Such an event cannot be 
witnessed in any communist or dictatorship-run country. 
The central planners would simply not tolerate such un-
cooperativeness on the part of the hold out. Instead, it is a 
badge of honor for a capitalist nation, predicated upon the 
sanctity of private property rights.

Morally, it is easy to see that the misshapen edifi ce 
is preferable to the unblemished geometrically correct 
one. The former is predicated on voluntariness; no one is 
coerced into doing something against his will. The latter, 
in sharp contrast, is the result of violence or the threat of 
violence.19 This is ethically problematic, in that it cannot in 
principle be distinguished from armed robbery.20

Even on the more mundane economic level there is 
something to be said on behalf of misshapen constructions 
that may emanate from hold out or opportunistic behavior. 
First, there is simply no way to distinguish such commer-
cial interaction from any other normal business interac-
tion. There are no objective criteria where it could be said 
that one man is an obstreperous hold out, while another 
refuses to sell to the developer for other reasons. All that is 
known in assuming the role of the disinterested economist 
is that A offers to purchase something from B, and the latter 
declines. 

Second, assume arguendo, that there is indeed a discern-
able difference in the motivation underlying these suppos-
edly two different behaviors (hold out and ordinary refusal 
to sell). Still, albeit paradoxically, it makes more economic 
sense to rely on a private property rights regime, which 
sometimes but not always eventuates in misshapen struc-
tures, than on a regime that allows some to ride roughshod 
over others with the goal of avoiding such architecture. 
Why? There are two and only two economic systems pos-
sible; all others are merely theme and variation on one of 
these two. They are, fi rst, laissez faire capitalism, where each 
owner decides for himself how his property is to be used, 
and second, central planning, where the authority makes 
such determinations. But if we have learned anything what-
soever from the fall of the U.S.S.R. and the crumbling of the 
Berlin Wall, it is that central economic direction is a snare 
and a delusion. This applies to the Soviet style of plan-
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ning as well as urban planning on which the basis of Kelo 
uncomfortably perches.

VI. Assembling Roads Without Eminent Domain 
The opponent of eminent domain must squarely face 

the issue that without this type of legal recourse, there 
would be no roads or highways, or, at the very least, far 
less than the optimal mileage in this regard; this seems like 
a bigger challenge. Buildings can be constructed without 
expropriation. The result is likely to be only an aestheti-
cally challenged edifi ce. But with thoroughfares, the result 
would appear to be nothing at all, in the face of the hold 
out.

How, then, would road assembly work in the absence 
of eminent domain? There are several means of accom-
plishing such. First, just as there is more than one way to 
skin a cat, there is more than one path that can be taken 
between any two points: for example, between Baton 
Rouge, Louisiana and British Columbia, Canada, to men-
tion places where the present authors sometimes reside. 
One possibility is a direct route, taking in effect the hypot-
enuse, something that does not exist at present, not at least 
in the form of major highways. A second alternative is to 
go west from Baton Rouge on Interstate 10, and then north 
on Interstate 5 when we reach California. A third option 
is to start out in a northerly direction, along what is now 
Interstate 55, and then turn west tracing out roughly along 
the space now occupied by Interstate 90. Both these second 
plans call for going along the sides of a right triangle, the 
apex of which would be where Los Angeles and Chicago, 
respectively, are located.

There is almost an infi nite number of other paths lying 
between the second and third tracings of the two right 
triangles,21 with the hypotenuse or direct route being only 
one of these. The point is that the fi rm that wishes to build 
a road between Louisiana and British Columbia need not, 
at least initially, purchase any land at all. Rather, they can 
at a mere fraction of the cost, buy options to assemble land. 
For example, there are 100 feasible routes between the start 
and end points of our prospective road. Agents can be sent 
out in secret to purchase these options along all of them. 
As soon as, or, rather, when and if a hold out appears, who 
demands appreciably more for his parcel than would be 
justifi ed by what farms or forest lands normally command 
in the given neighborhood, all efforts along that particular 
route may cease. That alone ought to suffi ce.  

After all, while there are no private highways that 
have ever been put together, there are other long thin 
things that have: railroads. P.J. Hill built them without any 
eminent domain powers, whatsoever. But suppose that 
each and every one of these 100 routes runs into a hold out. 
Or, take the case where a single individual owns a long 
thin strip of land stretching from Chicago to Los Angeles, 
thus blocking our putative road at all points. The answer 
to this challenge22 is to tunnel under, or build a bridge 
over, this man’s land holdings.23 It might be a bit more 

expensive but, if it is far less than what the “blockader” is 
demanding, a reasonable presumption, it will be the most 
feasible option to take.

The obvious objection to this “modest proposal” is the 
ad coelum doctrine. According to this perspective, it would 
be illicit for our road company to tunnel under, or bridge 
over the holdout’s land, since he owns whatever lies below 
him, all the way down, in a decreasing, cone shaped mass 
extending to the core of the earth, and, in an increasing 
cone shaped area as we move in an upward direction, all 
the way to the heavens.

But the ad coelum doctrine is itself open to a host of 
criticisms.24 One is a pragmatic concern: it would make 
air fl ight impossible, as every land owner over which an 
airplane appears could charge the latter whatever price he 
wished. This would not constitute a mere single hold out 
which might or might not be potentially overcome. This 
doctrine would be the death knell of air carriers, period. 

Another objection is more philosophical: why should 
someone who owns a square mile of the surface of the plan-
et be entitled to control land hundreds or even thousands of 
miles below his acreage? He never homesteaded25 as much 
as a square inch of any of it. To be sure, the tunnel built 
below him may not be so close to his holdings that it causes 
cave-ins of his buildings. Similarly, why should he be justi-
fi ed in determining what takes place 30,000 feet above his 
property? And, just how far above him do his supposed 
property rights extend? Certainly, airplanes should not be 
allowed to “buzz” him by fl ying only feet above his head. 
But can he literally own the air space all the way to Mars? 
To the next solar system? The courts have quite rightly 
refused to accommodate so outlandish a doctrine.

VII. Is Private Better Than Public Use?
One fi nal but very, very radical point. Given that for 

better or worse, and we have argued the latter in this 
article, there are to be takings: should they be limited to the 
purpose of promoting public uses,26 as most critics argue, 
or should they be for the private use of other people? In 
other words, given that courts condemn the land of private 
party A, should only the government be able to use this 
property, or, can the state properly give or sell A’s property 
to private party B? At fi rst blush, this is preposterous. After 
all, given that we do not want to forcibly take A’s property 
away from him, limiting the use to which it may be put 
to “public” uses at least decreases the incidence of such 
occurrences. However, given that such an unjustifi ed act 
has already taken place, and has no implications for future 
such practices (a heroic assumption), are there any cogent 
reasons for wishing to allow B to enjoy the fruits of A’s 
labors? Absolutely. It all depends upon the stance one takes 
toward the government. If one sees it as an unmitigated 
robber gang,27 then there is at least a case for preferring that 
A’s property ends up in B’s hands,28 for the latter is at least 
relatively innocent. 
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VIII. Conclusion
It is time to end this legal, economic and philosophi-

cal discussion of eminent domain. Legally, this initiative 
is incompatible with constitutional emphasis on takings 
for public use and the requirement of just compensation. 
Economically, the notion that takings actually promote 
economic welfare is dubious. Philosophically, with respect 
to the ad coelum doctrine, ask whether, in this era of Big 
Government, given a taking has already occurred, if it will 
really further the public wealth to add more property to the 
public sector, or would it not be better to simply focus on 
providing compensation that is truly just?
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Committee on Attorneys in Public Service

2007 Annual Meeting Program
and Awards Reception

The Committee on Attorneys in Public Service held its 2007 
Annual Meeting on January 23rd. The Committee presented two 
educational programs: “United State Supreme Court Term in
Review: Introducing the Roberts Court” and “Eminent Domain:
Is this land your land?”

The Committee also held its 2007 Awards Reception where three 
honorees were recognized for their outstanding dedication to public 
service: 

• Joan Kehoe, NYS Department of Agriculture and Markets

• Murray Jarros, NYS Association of Towns

• The Honorable Judith Kaye, Chief Judge,
NYS Court of Appeals

Special thanks to NYSBA Committee on Attorneys in Public 
Service Members: Patricia E. Salkin, Chair; Mary A. Berry, Donna 
J. Case, Annual Meeting Program Chairs; Anthony T. Cartusciello, 
Robert J. Freeman, Awards Chairs.

CAPS Annual Meeting Program
co-chair Donna Case and past NYSBA 

president A. Thomas Levin

Chief Judge Judith Kaye
and NYSBA President Mark Alcott

Murray Jaros and familyABA Executive Director Hank White, Norman Greene, 
CAPS chair Patricia Salkin, James Silkenat and

NYSBA Executive Director Patricia Bucklin

Donald Berens, Anna Colello, Kevin Donovan
 and Peter Van Buren

Mark Alcott, Patricia Salkin, Joan Kehoe,
Chief Judge Judith Kaye, Murray Jaros
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Janiece Brown Spitzmueller and 
NYSBA Executive Committee 

member David Edmunds

Mark Alcott and 2007 Honoree 
Joan Kehoe NYSBA President 

CAPS members Catherine Bennett, Patricia Salkin, 
Peter Loomis and Patricia Wood, Senior Director for 
Membership Services and CAPS staff liaison

Chief Judge Judith Kaye
and NYSBA President-Elect 

Kathryn Grant Madigan

Jeremy Feinberg, former CAPS Chair 
Barbara Smith and NYSBA Senior 

Director for Legal and Governmental 
Affairs Kathleen Baxter

David Edmunds, Patricia Bucklin 
and former NYSBA President

John Bracken

Mark Alcott and
Honoree Murray Jaros

George Haggerty, Mark Alcott and Harry MeyerPast Presidents A. Thomas Levin and James Moore 
with NYSBA President-Elect Designee Bernice Leber

Joan Kehoe and family



76 NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1        

The New York State Bar Association Committee on Attorneys in Public Services (CAPS) invites all interested 
NYSBA members to consider joining one or more of its subcommittees. The following are brief descriptions 
of the work of CAPS subcommittees. If you are interested in joining any subcommittee, or would like more 
information, contact the committee chairs listed below or send an e-mail to CAPS@nysba.org . You may also 
call the NYSBA Membership Services Department at 518-487-5578. 

Administrative Law Judge Subcommittee
This subcommittee focuses on the issues of concern and provision of services to the administrative law judges and 

hearing offi cers (“ALJs”) that conduct administrative hearings in federal, state, and local agencies in New York State. 
The subcommittee is the only one of its kind in the New York State Bar Association.

This year, the subcommittee is working on two major projects. First, the subcommittee has developed and is 
presenting a Continuing Legal Education program on administrative adjudicatory procedures in New York. The CLE 
program is geared towards the general practitioner and covers administrative adjudication before various state and 
local agencies. Second, the subcommittee is considering the adoption of a Code of Conduct for state ALJs.

Although the subcommittee is devoted to the interests of ALJs, its membership is not limited—anyone interested 
in the issues concerning the implementation of administrative justice in New York State is welcome to join.

Hon. Catherine M. Bennett, ALJ  cbennett@nysdta.org
Hon. James T. McClymonds, ALJ  jtmcclym@gw.dec.state.ny.us

Annual Meeting Subcommittee
The Annual Meeting Subcommittee develops and implements continuing legal education programs for 

presentation at the NYSBA Annual Meeting. The subcommittee strives to provide programs with broad appeal to 
attorneys in all areas of government service on timely issues. Recent programs include an annual United States 
Supreme Court Review, protecting civil liberties during the fi ght against terrorism, ethics in government and 
government reform.

Mary A. Berry  maryb424@aol.com
Donna J. Case  djcase@nynd.uscourts.gov

Awards Subcommittee
The subcommittee on awards facilitates CAPS’ recognition of outstanding efforts by public service attorneys. 

The subcommittee’s primary function is to coordinate the annual presentation of CAPS’ Award for Excellence in 
Public Service. Each year, subcommittee members solicit nominations for the award, review all nominations received, 
and identify the most worthy nominees. The subcommittee presents a list of fi nalists to the full CAPS committee, 
from which the award recipients are chosen. The Award for Excellence is presented each January at the State Bar 
Association’s Annual Meeting.

This year, the subcommittee is also working to expand CAPS’ recognition of public service attorneys. The 
subcommittee is developing a process that will enable CAPS to highlight achievements by public service attorneys 
who would not likely be considered for the annual award for excellence.

Anthony T. Cartusciello,  anthony.cartusciello@sic.state.ny.us
Robert J. Freeman,  rfreeman@dos.state.ny.us

Join a Subcommittee
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Education Subcommittee
The Education Subcommittee coordinates continuing legal education programs, other than the programs 

for the NYSBA Annual Meeting. In the fall of 2006, the Subcommittee worked on a program on “Administrative 
Hearings Before New York State Agencies.” This program took place at four locations throughout the state and 
presented information on the administrative hearing process at fi ve state agencies that conduct high-profi le or high-
volume hearings: the Workers’ Compensation Board, the Division of Tax Appeals and the Departments of Health, 
Environmental Conservation and Motor Vehicles. We welcome the involvement of other NYSBA members interested in 
coordinating other educational programs. 

Hon. James F. Horan, ALJ  jfh01@health.state.ny.us
Ira J. Goldstein  ira.goldstein@tlc.nyc.gov

Publications Subcommittee
This subcommittee will identify topics and plan to produce books of interest regarding the practice of law 

before government agencies to inform government and private sector lawyers concerning the policies, processes and 
precedent set. 

Currently, an update of the 2002 Ethics in Government Book and Legal Careers in New York State Government are 
underway. Future projects may include books on technology law for government lawyers; procurement in New York; 
and special projects on particular offi ces, such as the Offi ce of Counsel to the Governor.

Barbara F. Smith  bfsmith@courts.state.ny.us

Legislative Policy Subcommittee
The Legislative Policy Subcommittee serves as a forum for the development of policy affecting the practice of 

public law and the interests of public service attorneys in all branches and levels of government. This Subcommittee 
supports the policy program of the New York State Bar Association and develops its own policy positions, including 
legislation and legislative memoranda as warranted.

This year, the Legislative Policy Subcommittee is working to advance reform of the collateral source rule (CPLR 
4545); clarify the public sector attorney-client privilege (CPLR 4503); support equal benefi ts for same-sex partners 
of public sector employees, and make public service more economically feasible by enhancing loan forgiveness 
opportunities. We welcome participation, including referrals of draft legislation and policy issues, from all public 
sector constituencies in New York State.

David Evan Markus  dmarkus@courts.state.ny.us
Lori Mithen-DeMasi  mithen@nytowns.org

Special Programs Subcommittee
The Special Programs Subcommittee creates, coordinates and participates in unique initiatives of interest to 

government lawyers. This new Subcommittee strives to provide programs of interest to those in public service. We are 
looking for ideas and welcome members who would like participate in a wide range of special initiatives and events.

Donna Ciaccio Giliberto  donna@nycom.org

Web Subcommittee
Our general goal for the year is to expand the content of the CAPS website, i.e., by providing links to various 

sites of interest to government lawyers and to make the website more interactive by posting articles and FAQs, 
while soliciting responses to the articles, other questions to be answered by CAPS members, etc. We welcome the 
involvement of other NYSBA members interested in developing online resources for government attorneys.

Carl Copps  carl.copps@wcb.state.ny.us
Linda Valenti  linda.valenti@dpca.state.ny.us
Stephen Casscles  cassclesjs@yahoo.com
Steven Richman  srichman@boe.nyc.ny.us
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*Section publications are available only while supplies last.
**Attorneys admitted 2002-2007 and law student dues are half price. 
***Open to law students or attorneys under 37 years of age or admitted less than 10 years; newly 
admitted attorneys may join the Young Lawyers Section free of charge during their fi rst year of admittance.

NYSBA Sections – one of the most valuable benefi ts of membership 

Would you like to develop your professional skills and make a difference? 
That’s precisely why scores of attorneys – just like you – take an active part in New York State Bar 
Association’s 23 sections and 60+ committees.  

With NYSBA sections and committees you can:

• Enhance your knowledge through section publications.

•  Access extensive online resources such as automatic case updates, substantive
reports and discussion groups.

•  Attend section-sponsored continuing legal education seminars at signifi cant member savings.

• Network with attorneys and judges in your areas of practice.

• Infl uence the legislation that impacts your profession.

Antitrust Law – $30

Business Law – $25

Commercial & Federal Litigation – $40

Corporate Counsel – $25

Criminal Justice – $35

Elder Law – $30

Entertainment, Arts & Sports Law – $35

Environmental Law – $35

Family Law – $25

Food, Drug & Cosmetic Law – $25

General Practice – $25

Health Law – $30

Intellectual Property Law – $30

International Law & Practice – $35

Judicial (Courts of Record) – $25

Labor & Employment Law – $25

Municipal Law – $30

Real Property Law** – $40

Tax – $25

Torts, Insurance & 
Compensation Law – $40

Trial Lawyers – $30

Trusts & Estates Law – $40

Young Lawyers*** – $20

For more information or sample publications,*

contact NYSBA Membership Services…
1. Call – 518.487.5577 / 800.582.2452
2. E-mail – membership@nysba.org
 New York State Bar Association
Membership Services
One Elk Street, Albany, NY 12207

FOR MEMBERS ONLY!

Annual section dues range from $20 to $40. And if you’re a law student, you’re in luck...many 
sections’ dues are dramatically reduced, just for you:



NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1 79    

Patricia E. Salkin
Chair
Government Law Center
Albany Law School
80 New Scotland Avenue
Albany, NY 12208
psalk@albanylaw.edu

Members

Brooks T. Baker
Steuben Cty. DA’s Office
3 East Pulteney Sq.
Bath, NY 14810
Brooks@co.steuben.ny.us

Michael K. Barrett
Division of Criminal Justice
   Services
4 Tower Place
Albany, NY 12203
Michael.Barrett@dcjs.state.ny.us

Catherine M. Bennett
NYS Division of Tax Appeals
500 Federal Street
Troy, NY 12180
CBennett@nysdta.org

Mary A. Berry
9 Rose Court
Delmar, NY 12054
maryb424@aol.com

Luke J. Bierman
Office of State Comptroller
Division of Legal Services
110 State Street
Albany, NY 12236
lbier@albanylaw.edu

Jane B. Bura-Drago
NYC Housing Authority
250 Broadway, 9th Floor
New York, NY 10007
jane.bura-drago@nycha.nyc.gov

NYSBA Committee on Attorneys in Public Service

Anthony T. Cartusciello
NYS Commission of Investigation
59 Maiden Lane, 31st Floor
New York, NY 10038
anthony.cartusciello@sic.state.ny.us

Donna J. Case
U.S. District Court
10 Broad Street, Room 300
Utica, NY 13501
djcase@nynd.uscourts.gov

J. Stephen Casscles
308 Rt 385
Catskill, NY 12414
cassclesjs@yahoo.com

Carl D. Copps
NYS Workers’ Compensation Board
20 Park Street
Albany, NY 12207
carl.copps@wcb.state.ny.us

Harley D. Diamond
NYC Housing Authority
250 Broadway, Room 7088
New York, NY 10007
harley.diamond@nycha.nyc.gov

Spencer Fisher
NYC Law Dept. Div. of Legal Counsel
100 Church Street, 6th Floor
New York, NY 10007
sfisher@law.nyc.gov

Robert J. Freeman
NYS Comm. on Open Government
Dept. of State
41 State St
Albany, NY 12231
freeman@dos.state.ny.us

Donna Ciaccio Giliberto
NY Conference of Mayors
119 Washington Avenue, 2nd Floor
Albany, NY 12210
donna@nycom.org

Mara Ginsberg
AmeriChoice & United Healthcare
   Government Programs
284 State St
Albany, NY 12210
mara_b_ginsberg@uhc.com

Jackie L. Gross
Nassau County
400 County Seat Drive
Mineola, NY 11501
jalousie23@hotmail.com

Ira J. Goldstein
NYC Taxi & Limousine
   Commission
40 Rector Street, 5th Floor
New York, NY 10006
ira.goldstein@tlc.nyc.gov

James F. Horan
NYS Health Department
433 River Street
5th Floor, Suite 330
Troy, NY 12180
jfh01@health.state.ny.us

Martha Krisel
Office of the County Attorney
One West Street
Mineola, NY 11501
mkrisel@nassaucountyny.gov

Elizabeth H. Liebschutz
Office of Hearings and
   Alternative Dispute Resolution
NYS Department of Public Service
Three Empire State Plaza
Albany, NY 12223
elizabeth_liebschutz@dps.state.
ny.us

Peter S. Loomis
NYS Dept. of Transportation 
50 Wolf Road
Albany, NY 12232
ploomis@dot.state.ny.us



80 NYSBA  Government, Law and Policy Journal  |  Spring 2007  |  Vol. 9  |  No. 1        

Benjamin J. Mantell
Queens County District Attorney
125-01 Queens Boulevard
Kew Gardens, NY 11415
bmantell@verizon.net

David E. Markus
NYS Office of Court Administration 
25 Beaver Street, 11th Floor
New York, NY 10004
dmarkus@courts.state.ny.us

Patricia Martinelli
Office of Mental Retardation
   Development
44 Holland Avenue
Albany, NY  12229
patricia.martinelli@omr.state.ny.us

James T. McClymonds
NYS Dept. of Environmental
   Conservation
625 Broadway, 1st Floor
Albany, NY 12233
jtmcclym@gw.dec.state.ny.us

Lori A. Mithen-DeMasi
Association of Towns
150 State Street, Suite 201
Albany, NY 12207
lmithen@nytowns.org

Steven H. Richman
NYC Board of Elections
32 Broadway, 7th Floor
New York, NY 10004
srichman@boe.nyc.ny.us

Christina L. Roberts
352 State St.
Albany, NY 12210
chrissyleann@yahoo.com

William A. Shapiro
81 Lenox Avenue
Albany, NY 12203
billshapiro@nycap.rr.com

Barbara F. Smith
Lawyer Assistance Trust
54 State Street, Suite 802
Albany, NY 12207
bfsmith@courts.state.ny.us

Donna Marie Sikora Snyder
NYS Insurance Fund 
1 Watervliet Avenue Ext.
Albany, NY 12206
dsnyder@nysif.com

Robert P. Storch
U.S. Attorney’s Office
445 Broadway, Room 218
Albany, NY 12207
robert.storch@usdoj.gov

Ramin J. Taheri
NYC Human Resources
   Administration
180 Water Street, 17th Floor
New York, NY 10038
taherir@hra.nyc.gov

Linda J. Valenti
NYS Division of Probation
80 Wolf Road, Suite 501
Albany, NY 12205
linda.valenti@dpca.state.ny.us

Lai-Sun Yee
Executive Chamber
Office of the Governor
State Capitol
Albany, NY 12222
laisun.yee@chamber.state.ny.us

Hon. Rachel Kretser
Exec. Comm. Liaison
Albany City Court—Criminal
1 Morton Avenue
Albany, NY 12202
rkretser@court.state.ny.us

Patricia K. Wood
Staff Liaison
New York State Bar Association
One Elk Street
Albany, NY 12207
pwood@nysba.org



Your key to professional success…

A wealth of practical resources at www.nysba.org

•  Downloadable Forms 
organized into common 
practice areas

•  Comprehensive practice 
management tools

•  Forums/listserves for Sections 
and Committees

• More than 800 Ethics Opinions

•  NYSBA Reports – the 
substantive work of the 
Association

•  Legislative information with 
timely news feeds

•  Online career services for job 
seekers and employers

•  Free access to several case law 
libraries – exclusively 
for members

Your success depends on the quality of the 
information and resources you have readily 
available.
Attorneys join the New York State Bar Association to gain access to 
valuable members-only benefi ts such as e-mailed legal alerts and 
case summaries, online archives of award-winning publications, and 
networking and referral opportunities with other members. 

Among the helpful tools at www.nysba.org are:

• New! Immediate e-mail alerts on current case decisions from the 
NYSBA/Loislaw LawWatch CaseAlert Service – available FREE to 
members

• New! Instant access to downloadable forms organized by 
practice area

• New! Valuable articles, advice and practical tools in the Law 
Practice Management Resource Center

• FREE online access to several case law libraries from Loislaw 
– exclusively for members 

• Online editions (and extensive archives) of NYSBA publications

• New! e-book versions of the Planning Ahead guide and Guide to 
the Internet for NY Lawyers – available FREE to members

The practical tools you need. 
The resources you demand. 
Available right now. 
Our members deserve 
nothing less. 

For more information on these and many other resources go to www.nysba.org
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