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A Message from the Section Chair
need to find effective, preferably pleasant ways to learn
the latest complex information. 

Happily, the Health Law Section can help in that
area. For example, this issue of the Journal carries an
excellent summary of the new HCRA legislation by
Gene Laks of Albany and Sean Nataro of NYC. (Inci-
dentally, Gene was a principal drafter of the first HCRA
bill, and the NYPHRM law that preceded it.)

Health Law Section professional education pro-
grams are also an excellent, efficient way to get the
information we need on legal developments in our
field. In fact our upcoming Spring conference on med-
ical information, organized by Anne Maltz of NYC and
Gary Fields of Long Island, will give practitioners a
solid understanding of the new medical privacy rules
under HIPAA—a far better understanding than the
uninitiated lawyer can get from just wading unescorted
through the regulations.

And next fall, the Section will again offer its well-
regarded Health Care Primer and Update—another
great way to acquire information quickly and relatively
painlessly. (By the way, I looked it up and the preferred
pronunciation of “primer” rhymes with “swimmer,”
not with, well, “rhymer.”) Phil Rosenberg of Albany
and Sally True of Ithaca are organizing that program. 

Of course, one of the best ways to get to under-
stand new health law initiatives is by discussing them
with your colleagues. The Health Law Section and its
committees furnish the occasion for that kind of invalu-
able interaction.

At the same time, I think we need to attack the reg-
ulatory blizzard at the supply side. Federal and state
legislators and regulators needs to recognize the aggre-
gate impact of the requirements they impose on the
health care field. Each new rule, in isolation, may have
a strong rationale. But when a regulation like the 1998
proposed Stark rule goes on and on describing intricate
requirements to satisfy the group practice exception to
the prohibition on physician self-referrals—one loses
sight of the policy rationale, and is left with just
stunned weariness. Worse, our clients become more
cynical and disrespectful of the law. (To add insult to
injury, some of them regard such laws as HIPAA to be,
well, the Health Initiatives to Profit Attorneys Act.)

I believe in proactive, progressive government.
Government has been and continues to be an enormous
force for good in the health care field. The forward-
thinking legislators who enacted Medicare and Medic-
aid have advanced the public health of our state and
nation more than anyone else I can think of. More

The Blizzard
Last issue, I directed

my remarks to law stu-
dents and new lawyers,
and wrote of the many
rewards of being a health
lawyer. This time, I hope
they skip my column: I
intend to rant.

On a daily basis, health
lawyers are inundated
with reams of new, compli-
cated information. No,
that’s too tame: we’re
besieged, assaulted, avalanched with information. It’s a
blizzard; arriving by mail, e-mail, fax, phone, video and
voice. My desk is embarrassingly cluttered with stacks
of recent federal regulations, just-enacted state laws,
new court decisions, CCH updates, new advisory opin-
ions, newsletters, faxed alerts and more. 

As professionals, we’re committed to staying cur-
rent in our field. But our field doesn’t make it easy for
us. It refuses to sit still, even for a moment, so we can
try to catch up.

For example, many of us now need to get up to
speed on the new HIPAA regulations governing the
electronic transmission and storage of individually
identifiable health data. Those regulations and commen-
tary are thick, dense and technical. But we need to
know about them because we need to be able to advise
our clients on how those regulations affect their rights
and responsibilities. So for the past two weeks, I’ve cart-
ed them home at night, and back to the office in the
morning—although I still haven’t finished plowing
through all of them. As for New York’s new similarly
thick, dense and technical Health Care Reform Act
(HCRA), well, it’s a similar story.

So what’s a responsible health lawyer to do? First,
don’t drive yourself crazy (If I knew how to say that in
Latin, I would propose that as the health lawyer’s
motto—our answer to the physician’s primum non
nocere) Of course we need to stay abreast of new health
law developments—but we all have other responsibili-
ties too, including responsibilities to ourselves. I’ll get to
HIPAA tomorrow night. Tonight after dinner I’m going
to play a board game with my wife and son, and then
practice a Joe Pass tune I’m trying to learn on the guitar. 

Life is a balancing act, and the need to stay current
on professional developments doesn’t trump all other
obligations. But it is an obligation. That means that we



recently, the N.Y.S. Legislature, in taking the surprising
step of enacting Family Health Plus, made a great stride
toward securing health care for the uninsured
(although, as several prominent experts note in a signif-
icant article in this issue, there is still more to be done).
I am proud to have worked in support of initiatives like
the Health Care Proxy Law and the Community Mental
Health Reinvestment Act. And I support vigorous gov-
ernmental oversight of quality of care.

But I do feel strongly that policymakers, in address-
ing a particular health system issue that crosses their
line of vision, whether it is physician self-referrals or
the electronic transmission of medical information or
human subject research on vulnerable populations,
must remain cognizant of the current regulatory strain
on the health care system, and the extent they would
add to it. And the closer their regulations come to

touching actual physician-patient interactions (as
opposed to business, billing or record-keeping issues),
the more cautious they need to be. I raise this issue not
to spare me from having to read lengthy regulations,
but to keep my doctor and our health system focused
on restoring and preserving health, and not further
hampered by or anxious about intrusive, hypertechni-
cal, often counterintuitive requirements.

But that’s just my opinion. 

Incidentally, this is my last message to you as Chair.
It was a pleasure and honor—and great fun—to have
access to this forum, and it is also a pleasure and honor
to pass it along to my friend and colleague, Tracy
Miller, who becomes Chair of the Section in June.

Robert N. Swidler
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From the Editors
McArdle on limiting patient responsibility for the cost
of out-of-network care; and a forum on issues concern-
ing health care for the uninsured.

Last, but by no means least, we want to pay our
special thanks and praise to our out-going Section
Chair, Robert Swidler. He was the motivating force
behind the Journal’s new content and format, and has
been a pleasure to work with.

Barbara Atwell and Audrey Rogers 

As our new format goes into its third issue, we
want to take this opportunity to thank our regular out-
side contributors—Len Rosenberg, Frank Serbaroli, and
James Lytle—for their columns on activity in the New
York courts, agencies, and legislature, respectively. Also,
Claudia Torrey, Margaret Moreland and students from
the Pace University School of Law Health Law Society,
particularly Joe DaBronzo, for their regular features.

In addition to our recurring columns and Section
reports and news, this issue contains a comprehensive
overview on the new HCRA 2000 legislation, authored
by Eugene Laks and Sean Nataro; an article by Edward
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Deaf Patient’s Disability
Discrimination Claim Dismissed
Without Trial for Lack of
Standing and Failure to
Demonstrate Intentional Conduct

Freydel v. New York Hospital,
Civ. No. 97-7925 (S.D.N.Y. Jan. 3,
2000). The plaintiff in this case is a
76-year-old deaf woman whose
primary language is Russian.
Plaintiff claimed that New York
Hospital failed to provide her with
Russian sign language interpreting
services during the first week of a
two-week hospital stay, in viola-
tion of Title III of the Americans
with Disabilities Act (ADA) and
the Rehabilitation Act of 1973. She
sought injunctive relief under the
ADA, and compensatory damages
under the Rehabilitation Act.

After discovery, the Court
granted the Hospital’s summary
judgment motion and dismissed
the action in its entirety. First, the
Court dismissed the injunctive
relief claims for lack of standing.
To meet the constitutional standing
requirement, plaintiff had to show
a likelihood that she would return
to New York Hospital, and that the
Hospital was likely to violate her
rights. The Court concluded that
plaintiff did not meet this require-
ment because she failed to provide
any evidence of a likely return to
New York Hospital. The Court also
found that changes in the Hospi-
tal’s policy for obtaining and pro-
viding sign language interpreting
services made it unlikely that
plaintiff would be deprived of her
rights if she returned.

The Court also dismissed
plaintiff’s claim for compensatory
damages under the Rehabilitation
Act because she failed to offer evi-
dence that the Hospital intentional-
ly discriminated against her. To
meet the intentional discrimination
requirement, plaintiff had to pres-

ent facts demonstrating that the
Hospital was deliberately indiffer-
ent to her rights. The Court con-
cluded that the Hospital made
legitimate, good-faith attempts to
obtain interpreting services, and
that any failure to provide services
resulted from negligence or mis-
take, not deliberate indifference.
[Garfunkel, Wild & Travis, P.C.
represented New York Hospital in
the Freydel case].

Psychiatric Hospital Incident
Reports Exempt From Disclosure

Katherine F. v. State of New
York, 1999 WL 1073791 (Court of
Appeals, Nov. 30, 1999). Plaintiff, a
patient in a psychiatric hospital,
filed a personal injury suit based
on allegations of sexual abuse by a
hospital staff member. Plaintiff
sought pretrial discovery of the
hospital’s investigation files
(including incident reports, an
investigative report, and a safety
department report). The Court of
Claims directed production of the
files for in camera inspection.

As reported in this column in
the Summer/Fall issue of the
NYSBA Health Law Journal, the
Appellate Division reversed, ruling
that Education Law § 6527(3) and
Mental Hygiene Law § 29.29 pro-
tect from disclosure not only
records relating to performance of
a medical or quality assurance
review function, but also “reports
required by the Department of
Health pursuant to Public Health
Law § 2805-1 . . . including the
investigation of an incident pur-
suant to § 29.29 of the Mental
Hygiene Law. 684 N.Y.S.2d 243 (1st
Dep’t 1999). 

The Court of Appeals affirmed,
holding that the documents created
by the hospital in its investigation
of alleged patient abuse by a hospi-
tal staff member are exempt from

disclosure. The Court held that
nothing in the plain language or
legislative history of § 6527(3) indi-
cates that quality of care should be
read to exclude reports of patient
abuse. Because the overall purpose
of Ed. Law § 6527(3) is to promote
quality of care through self-review
without fear of legal reprisal,
applying its confidentiality to inci-
dent reports will enable psychiatric
hospitals to reduce untoward inci-
dents through unfettered investiga-
tions.

Court Denies Hospital’s Petition
to Sell Substantially All of Its
Assets

Manhattan Eye, Ear and
Throat Hospital v. Spitzer, (Sup.
Ct., New York Co., December 8,
1999). As a result of financial diffi-
culties, Manhattan Eye, Ear &
Throat Hospital (MEETH) sought
judicial approval under § 511 of the
Not-For-Profit Corporation Law to
sell substantially all of its assets to
Memorial Sloan-Kettering Cancer
Center (“Memorial”). MEETH’s
Board of Trustees voted to sell the
hospital’s facilities and entered
into a non-binding letter of intent
to sell MEETH’s real estate to
Memorial and to a real estate
developer for $41 million. 

Section 511 of New York’s Not-
for-Profit Corporation Law pro-
hibits a not-for-profit corporation
from selling all or substantially all
of its assets without first obtaining
court approval on notice to the
State Attorney General’s office. The
Attorney General reviews such
transactions to “ensure that the
interests of the ultimate beneficiar-
ies of the corporation, the public,
are adequately represented and
protected from improvident trans-
actions.” In this case, based in part
on complaints that MEETH did not
negotiate in good faith with other
potential bidders, the Attorney

In the New York State Courts
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General’s office opposed MEETH’s
petition. 

To receive Court approval,
MEETH needed to demonstrate
that the terms of the sale were “fair
and reasonable” and that the pur-
poses of the corporation would be
promoted by the sale. The Court
ruled against MEETH on both
counts.

First, although the Court did
not dispute that $41 million may
be a “fair and reasonable” price for
MEETH’s tangible assets, the Court
determined that the transaction
was not “fair and reasonable” as a
whole because it did not consider
the value of MEETH’s intangible
assets, such as its name.

Second, the Court ruled that
the sale would not promote the
purposes of the corporation.
Although a not-for-profit corpora-
tion’s Board may respond to finan-
cial distress by selling assets and
eliminating the corporation’s mis-
sion, it must first seek to preserve
the original mission. Here, the
Court ruled that MEETH’s Board
did not consider or make any
efforts to preserve the corpora-
tion’s mission.

Court Affirms Decertification
of Class Actions by Cigarette
Smokers

Small v. Lorillard Tobacco Co.,
Inc., 1999 WL 976090 (Court of
Appeals, October 26, 1999). This
case involved five proposed class
action suits against tobacco compa-
nies. Plaintiffs alleged that as a
result of defendants’ deceptions
about the addictive properties of
cigarettes, they were fraudulently
induced to purchase cigarettes,
thereby becoming addicted to nico-
tine. Plaintiffs sought recovery
under New York’s consumer fraud
statute, General Business Law
(GBL) § 349.

The trial court certified the
cases as class actions under CPLR

901, by eliminating addiction as an
issue, and focusing instead on
whether plaintiffs could recover as
damages the money they spent on
cigarettes. The Appellate Division
reversed, decertified the classes,
and held that plaintiffs failed to
state a claim under GBL § 349.

The Court of Appeals affirmed
all aspects of the Appellate Divi-
sion’s ruling. First, it ruled that
simply purchasing a product was
insufficient to demonstrate injury
under GBL § 349. Each plaintiff
would have to come forward with
individual proof of addiction, and
those individual issues would pre-
dominate over common issues.
Second, publicity about the dan-
gers of smoking precluded a pre-
sumption of reliance, again requir-
ing individual proof in each case.
Third, the Court held that because
the plaintiffs limited their damage
claims to the purchase price of cig-
arettes, excluding personal injury
claims, they were not adequate
representatives of the proposed
class.

Patient May Obtain His Own
Medical Records from the
Department of Health under
FOIL

Mantica v. N.Y.S. Department
of Health, 1999 WL 976084 (Court
of Appeals, October 26, 1999). In
connection with a medical mal-
practice claim, plaintiff made a
request under the Freedom of
Information Law (FOIL) for the
Department of Health’s (DOH)
investigation file concerning the
underlying incident. DOH pro-
duced some of the requested docu-
ments but withheld others, includ-
ing the patient’s medical records.
DOH contended that (i) under
Public Health Law § 18(6), it was
prohibited from redisclosing
patient information obtained dur-
ing an investigation; and (ii) the
patient could obtain his medical
records directly from the hospital
under PHL § 18. Both the motion

court and the Appellate Division
ruled that DOH must turn over the
patient’s medical records. 

The Court of Appeals affirmed,
noting that documents in the pos-
session of public agencies are pre-
sumptively disclosable under
FOIL, absent a statutory exemp-
tion. The Court rejected the argu-
ment that PHL § 18(6) provided
such an exemption. Instead, PHL §
18 was intended to provide
patients with access to their own
records; and § 18(6) was intended
to prevent disclosure of confiden-
tial medical records to third par-
ties. The Court also ruled that a
patient’s right to obtain his med-
ical records directly from the hos-
pital did not diminish the patient’s
right to obtain those records from
DOH under FOIL.

Restrictive Covenant Against
Licensed Professional Not
Enforceable by Physician Practice
Management Company

Martone v. Healthsouth Hold-
ings, Inc., N.Y.L.J., December 24,
1999. In this case, a licensed physi-
cal therapist sold her practice to a
physician practice management
company. The sale agreement
required the therapist to continue
to provide services to her patients
as an employee of the management
company. The agreement also con-
tained a restrictive covenant pro-
hibiting the therapist from compet-
ing with the company within a
15-mile radius of her old practice
for a period of five years after the
date of sale. 

After the sale, the State Educa-
tion Department issued an opinion
prohibiting business corporations
from providing physical therapy
services through employed physi-
cal therapists. This resulted in ter-
mination of the therapist’s employ-
ment, and she sued successfully for
a declaration that the non-compete
agreement was unenforceable. The
Court ruled that because the man-
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agement company could not legal-
ly provide physical therapy serv-
ices, the therapist could not be
found to be in “competition” with
it.

Medical License Revocation
Based on Out-of-State
Conviction Annulled for Failure
to Identify Specifics of Guilty
Plea

Jacobs v. De Buono, 699
N.Y.S.2d 842 (3d Dep’t, 1999). The
State Board for Professional Med-
ical Conduct (the “Board”) revoked
petitioner’s license based upon his
plea of guilty under Louisiana’s
Medicaid fraud statute. The
Board’s contended that the convic-

tion would also constitute a crime
if committed in New York. Howev-
er, in a rare annulment of a Board
determination, the Appellate Divi-
sion, Third Department, noted (i)
that the Louisiana statute con-
tained three subsections—one of
which would not constitute a crime
in New York, and (ii) that the peti-
tioner had not pleaded guilty to
any particular subsection. Based on
these facts, the Court held that the
Board’s finding that petitioner’s
plea would have constituted a
crime in New York was “necessari-
ly founded upon speculation and
must be annulled as unsupported
by substantial evidence.”

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a part-
ner at Garfunkel, Wild & Travis,
P.C., a full service health care firm
representing hospitals, health care
systems, physician group prac-
tices, individual practitioners,
nursing homes and other health-
related businesses and organiza-
tions. Mr. Rosenberg’s practice is
devoted primarily to litigation,
including medical staff and peer
review issues, employment law,
disability discrimination, defama-
tion and directors’ and officers’
liability claims. 
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The N.Y.S. Legislature went into
session briefly in December 1999,
principally to renew New York’s
Health Care Reform Act (HCRA),
which governs the reimbursement of
hospitals and other health care
financing matters. Among other
things, HCRA 2000 (Ch.1, L.2000)
gives DOH the authority to set Med-
icaid rates, renews the authority of
hospitals to negotiate rates with
other payors, funds charity care and
graduate medical education through
a revised system of surcharges, and
provides grants for a variety of pur-
poses. Significantly, HCRA 2000 also
establishes Family Health Plus, a
program for subsidizing health care
insurance for low-income families
who are above the Medicaid eligibili-
ty level.

This issue of the Journal carries
an article by Eugene M. Laks and

Sean Nataro that describes HCRA
2000 and Family Health Plus in more
detail. See page 23.

Apart from HCRA, the N.Y.S.
Legislature has not enacted any sig-
nificant health-related measures
since the last issue of the Journal.
With respect to the Legislature’s cur-
rent year 2000 session, the principal
bills the Legislature is expected to
consider include:

• Reform of managed care pay-
ment practices; e.g., S.5445
(would require health care
payors to accept electronic
claims and would shorten
prompt payment time frames);
S.5224 (would require an
HMO that consistently violates
payment obligations to make
weekly interim payments to
providers); S.5348 and A.8368

(would create a health insur-
ance guarantee fund to reim-
burse providers and enrollees
for the cost of unpaid claims in
the event a payor becomes
insolvent);

• Continuation of the Medicaid
managed care law; 

• Coverage of infertility treat-
ment (e.g., S.3131-B; A.7303);

• The Family Health Care Deci-
sions Act (A. 4114).

Submitted by James W. Lytle,
resident partner, and Ami
Schnauber, Legislative Coordinator,
from the Albany offices of Kalkines
Arky Zall & Bernstein, LLP. The
firm devotes a substantial part of its
practice to health care and govern-
ment relations.

In the New York State Legislature
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The New York State Department
of Health has recently promulgated
these regulations of note:

Blood Bank Record Requirements

These new regulations amend §§
58-2.11(a), 58-2.16(a)(1)(iv), and
58-2.27 (h) of Title 10. They clarify
the requirement that blood banks
maintain a record of every container
of blood or blood component pre-
pared at the facility. Blood banks are
also required to report serious unex-
pected reactions or incidents involv-
ing transfusions on a form approved
by the Health Department. The new
regulations also permit a licensed
practical nurse, who has satisfactori-
ly completed a transfusion training
program, to transfuse blood and
blood components provided a regis-
tered nurse, or physician or other
person permitted by law to manage
transfusion reactions is present. See
NYS Register, January 26, 2000.

External Appeals Program

A series of Emergency Regula-
tions have been adopted by the New
York State Insurance Department.
These regulations have been promul-
gated pursuant to the implementa-
tion of an external appeals program
mandated by the legislature (L. 1998,
ch. 586). The legislature has provid-
ed that individuals have a right to
request an external appeal of a final
adverse determination made by an
insurer on the grounds that a service
is not medically necessary, experi-
mental, or investigational. The
Department of Insurance anticipates
the permanent adoption of these reg-
ulations. Effective date: December
13, 1999. See NYS Register, December
29, 1999.

The emergency regulations
include:

• § 410.1: Defines an insured’s
rights to an external appeal and
the appeal process applies to

health care plans defined as insur-
ers subject to Article 32 or 43 of
the Insurance Law and external
appeals agents.

• § 410.2: Includes definition of
“attending physician,” “commis-
sioner,” “confidential HIV infor-
mation,” and “final adverse deter-
mination.”

• § 410.3: Specifies the type of infor-
mation to be included in the stan-
dard description of the external
appeals process which must be
provided to all insured. The stan-
dard description must include: a
statement of the insured’s right to
an external appeal; the eligibility
requirements for an appeal; notifi-
cation of the timeframes in which
an external appeal agent must
make a determination; and
instructions on how to complete
and file the appeal request with
the Department of Insurance.

• § 410.4: Outlines the standards
which need to be met in order to
qualify for certification as an
external appeals agent. The agent
must demonstrate access to a suf-
ficient pool of clinical peer
reviewers and an ability to com-
ply with the applicable laws and
rules.

• § 410.5: Outlines the information
required in the application for cer-
tification as an appeals agent. The
applicant must provide informa-
tion regarding affiliations with
health care plans, health care
providers, health care facilities
and/or developers or manufactur-
ers of health services; a descrip-
tion of the clinical peer reviewer
network; a description of the
applicant’s external appeal
process; and the fees to be
charged.

• § 410.6: Provides standards for
evaluating conflicts of interest

between the external appeals
agent and clinical peer reviewers.
A description of the disqualifying
criteria as well as a sworn state-
ment by applicants attesting to the
absence of material affiliations
which may constitute a conflict
must be provided to the Depart-
ment of Insurance. An applicant
must also provide a description of
the written policies and proce-
dures for ensuring that no conflict
exists.

• § 410.7: Outlines the process and
standards for determining the eli-
gibility of requests by insured for
an external appeal. Health care
services covered by Medicare are
not subject to external appeal. The
insured is required to attach all
the documentation necessary to
evidence his/her eligibility for
appeal. The State is required to
notify the insured and the
insured’s health care plan when a
request for appeal is determined
eligible.

• § 410.9: Provides that health care
plans provide information regard-
ing the appeals process to the
insured.

• § 410.10: It is the responsibility of
the certified external appeal agent
to notify the insured, the insured’s
physician, and the health plan
upon receiving an appeal. The
agent must also provide a time-
frame for making a determination.
The medical director of the certi-
fied external appeal agent must
certify that the clinical peer
reviewers followed the appropri-
ate procedures and that each
reviewer provided a sworn state-
ment that no prohibited material
affiliation existed with respect to
the appeal.

• § 410.11: The insured must file
complete requests for an appeal
within the statutory timeframes

In the New York State Agencies
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and is responsible for paying the
fee as proscribed by the insured’s
health plan.

• § 410.12: Gives a description of
the confidentiality requirements
which must be followed by health
care plans, certified appeal agents,
and clinical peer reviewers
regarding the insured’s medical
treatment.

• § 410.13: Describes the record-
keeping requirements for health
care plans, certified appeal agents,
and clinical peer reviewers.

Department of Health Public
Notice Regarding Medicaid State
Plan

The Department of Health has
proposed amendments to Title XIX
for hospice-operated nursing homes.
The amendment, pursuant to 42 CFR
§ 447.205, implements a limited pilot
reimbursement program with a hos-
pice-operated nursing home in order
for the Department of Health to
study and analyze alternative meth-
ods for reimbursement, delivery of
medical services or eligibility of
medical assistance in such facilities.
See NYS Register, December 29, 1999.

Department of Health, Office of
Mental Retardation and
Developmental Disabilities Public
Notice Regarding Reimbursement

Pursuant to 42 CFR 447.205, The
NYS Office of Mental Retardation
and Developmental Disabilities
(OMRDD), intends to amend the
Medicaid State Plan for the reim-
bursement formula for Day Treat-
ment Facilities serving persons with
disabilities. The amendment will
provide an annual adjustment
account for anticipated increases in
the operational costs of these facili-
ties. Proposed Effective Date: Janu-

ary 1, 2000. See NYS Register,
December 29, 1999.

HIV Reporting

Regulations §§ 63.1-63.11. Pro-
posed amendments affecting 10
N.Y.C.R.R. Part 63 regarding HIV
reporting. These regulations author-
ize HIV reporting and contact notifi-
cation. These regulations are not
retroactive. Physicians and other
diagnostic providers must provide
laboratories with the names and
addresses of the sources of specimen.
Informed consent to an HIV test
must include information concerning
the mandated reporting of HIV tests
and also inform the patient that if
the test is positive, they will be
asked to cooperate in the contact
notification process. Physicians and
other diagnostic providers must
report cases of HIV infection, AIDS,
or HIV-related illness as soon as pos-
sible after post-test counseling but
no later than 21 days after receiving
the positive test result. Three mecha-
nisms are also set forth for contact
notification: (1) for contacts identi-
fied through Article 21 reporting; (2)
for contacts identified by physicians
and other diagnostic providers in the
course of their practice; and (3) when
an exposure incident occurs to staff
in the performance of their profes-
sional duties. The regulations also
set forth the requirement of initial
employee education and annual in-
service education. See NYS Register,
December 15, 1999.

Insurance Department
Proposed Regulation on Standards
for Financial Risk Transfer Between
Insurer and Health Care Providers

The Insurance Department pro-
posed a new Part 101 to Insurance
Regulations (N.Y.C.R.R. Title 11),
which provide that the Superin-

tendent will not approve any agree-
ment to share financial risk entered
into between an insurer and a health
care provider (including an IPA)
unless such insurer has demonstrat-
ed that the provider is “financially
responsible.” To meet that require-
ment, the provider must post a
financial security deposit that is at
least 12.5% of the estimated annual
capitation to be received from the
insurer, but where the provider is a
health care facility or an IPA, not less
than $100,000. The deposit may con-
sist of either securities or a letter of
credit or a combination of securities,
a letter of credit and a provider stop
loss insurance policy. The proposal
also specifies provisions which must
be included in health care provider
contracts which transfer financial
risk. See NYS Register, March 1, 2000.

Compiled by Francis J. Ser-
baroli, Esq. Mr. Serbaroli is a part-
ner in Cadwalader, Wickersham &
Taft’s 20-attorney health law depart-
ment. He is the Vice Chairman of
the New York State Public Health
Council, writes the “Health Law”
column for the New York Law Jour-
nal, and serves on the Executive
Committee of the New York State
Bar Association’s Health Law Com-
mittee. He is the author of “The
Corporate Practice of Medicine Pro-
hibition in the Modern Era of
Health Care” published by BNA as
part of its Business and Health
Portfolio Series.

The assistance of Mr. David
Quirolo, a second year law student
at the New York University School
of Law, in compiling this summary
is gratefully acknowledged.



NYSBA Health Law Journal |  Spring 2000  | Vol. 5 | No. 2 13

1. Jill Schlick, Symposium, Admin-
istrative Law – The Fourth Circuit
Strikes Down the FDA’s Tobacco
Regulations, Brown &
Williamson Tobacco Corp. v.
FDA, 25 Wm. Mitchell L. Rev.
741 (1999).

2. Andrew P. Czajkowski, Sympo-
sium, The Making of a Lawsuit: A
Health Plan Perspective, 25 Wm.
Mitchell L. Rev. 379 (1999).

3. Patricia Carter, Health Informa-
tion Privacy: Can Congress Pro-
tect Confidential Medical Informa-
tion in the Information Age? 25
Wm. Mitchell L. Rev. 223
(1999).

4. David J. Mack, Cleansing the
System: A Fresh Approach to Lia-
bility for the Negligent or Fraudu-
lent Transmission of Sexually
Transmitted Diseases, 30 U. Tol.
L. Rev. 647 (1999).

5. George W. Conk, Symposium,
Compared to What? Instructing
the Jury on Product Defect Under
the Products Liability Act and the
Restatement (Third) of Torts:
Products Liability, 30 Seton Hall
L. Rev. 273 (1999).

6. The Hon. William A. Dreier,
Symposium, Manufacturers’ Lia-
bility for Drugs and Medical
Devices Under the Restatement
(Third) of Torts: Products Liabili-
ty, 30 Seton Hall L. Rev. 258
(1999).

7. Richard L. Cupp, Jr., Sympo-
sium, The Continuing Search for
Proper Perspective: Whose Rea-
sonableness Should be at Issue in a
Prescription Product Design
Defect Analysis? 30 Seton Hall
L. Rev. 233 (1999).

8. Twila Keim, Physicians for Pro-
fessional Sports Teams: Health
Care Under the Pressure of Eco-
nomic and Commercial Interests, 9
Seton Hall J. Sport L. 196
(1999).

9. Alan D. Lieberson, Symposium,
Issues of Concern When Drafting
a Physician-Assisted Suicide
Statute, 2 Quinnipiac Health
L.J. 267 (1999).

10. David P. Twomey, Symposium,
Employee Privacy Law and the
Developing Law Relating to
Employee Medical Information
and “Other” Private Matters, 2
Quinnipiac Health L.J. 135
(1999). 

11. Scott Forehand, Helping the
Medicine Go Down: How a
Spoonful of Mediation Can Allevi-
ate the Problems of Medical Mal-
practice Litigation, 14 Ohio St. J.
on Disp. Resol. 907 (1999).

12. Deborah Garner, Up In Smoke:
The Medical Marijuana Debate,
75 N.D. L. Rev. 555 (1999).

13. Becky M. Brooks, Local Health
Care Districts Can Now Play Ball:
Chapter 18 Levels the Playing
Field for Asset Transfers to Non-
Profit and For-Profit Corpora-
tions, 30 McGeorge L. Rev. 769
(1999).

14. Melissa M. Perry, Fragmented
Bodies, Legal Privilege, and Com-
modification in Science and Medi-
cine, 51 Me. L. Rev. 169 (1999).

15. Robert Pitofsky, Prepared State-
ment of the Federal Trade Com-
mission Before the Committee on
the Judiciary, United States House
of Representatives, Concerning
H.R. 1304, the “Quality Health-
Care Coalition Act of 1999” 12
Loy. Consumer L. Rev. (1999).

16. Eric M. Eusanio, Control, Quali-
ty, and Cost: The Need for Federal
Legislation Amending ERISA’s
Failure to Protect Consumers from
Liability-Free MCOS, 7 J.L. &
Pol’y 627 (1999).

17. Lawrence Martin, Pitfalls in
Diagnosis of Occupational Lung
Disease for Purposes of Compensa-
tion – One Physician’s Perspec-
tive, 13 J.L. & Health 49 (1998-
1999).

18. Susan Stefan, Symposium, The
Americans with Disabilities Act
and Mental Health Law: Issues for
the Twenty-First Century, 10 J.
Contemp. Legal Issues 131
(1999).

19. Natalie R. Azinger, Sympo-
sium, Too Healthy to Sue Under
the ADA? The Controversy Over
Pre-Offer Medical Inquiries and
Tests, 25 J. Corp. L. 193 (1999).

20. Barry S. Levy, M.D. M.P.H.,
Twenty-First Century Challenges
for Law and Public Health, 32
Ind. L. Rev. 1149 (1999).

21. John C. Render, James B.
Hogan, Health Care Law: A Sur-
vey of Significant 1998 Develop-
ments, 32 Ind. L. Rev. 841
(1999).

22. Oliver Pancheri, Is There Light
at the End of the Carpal Tunnel?
Compensation for Workers with
Cumulative Trauma Disorders
Under Theories of Accident and
Occupational Disease, 35 Idaho
L. Rev. 377 (1999).

23. Timothy Stewart Bland, The
Determination of Disability Under
the ADA: Should Mitigating Fac-
tors Such as Medications be Con-
sidered? 35 Idaho L. Rev. 265
(1999).

In the Law Journals



14 NYSBA Health Law Journal |  Spring 2000  | Vol. 5 | No. 2

24. James M. Wood, The Judicial
Coordination of Drug and Device
Litigation: A Review and Critique,
54 Food & Drug L.J. 255 (1999).

25. Senator Charles Grassley, The
Resurrection of Nursing Home
Reform: A Historical Account of
the Recent Revival of the Quality
of Care Standards for Long-Term
Care Facilities Established in the
Omnibus Reconciliation Act of
1987, 7 Elder L.J. 267 (1999).

26. Bethany J. Spielman, Managed
Care Regulation and the Physician
Advocate, 47 Drake L. Rev. 713
(1999).

27. Mia M. McFarlane, Mandatory
Reporting of Domestic Violence:
An Inappropriate Response for
New York Health Care Profession-
als, 17 Buff. Pub. Interest L.J.
(1998-1999).

28. Ellen L. Luepke, White Coat,
Blue Collar: Physician Unioniza-
tion and Managed Care, 8 Annals
Health L. 275 (1999).

29. Edward P. Richards, The Police
Power and the Regulation of Med-
ical Practice: A Historical Review
and Guide for Medical Licensing
Board Regulation of Physicians in
ERISA-Qualified Managed Care
Organizations, 8 Annals Health
L. 201 (1999).

30. Joan H. Krause, The Role of
States in Combating Managed
Care Fraud and Abuse, 8 Annals
Health L. 179 (1999).

31. Barbara C. Colombo, Robert P.
Webber, Regulating Risk in a
Managed Care Environment: The-
ory vs. Practice, The Minnesota
Experience, 8 Annals Health L.
147 (1999).

32. Louise G. Trubek, Informing,
Claiming, Contracting: Enforce-
ment in the Managed Care Era, 8
Annals Health L. 133 (1999).

33. Kevin F. Donohue, Crossroads in
Hospital Conversions – A Survey
of Non-profit Hospital Conversion
Legislation, 8 Annals Health L.
39 (1999).

34. Judith F. Daar, Assisted Repro-
ductive Technologies and the Preg-
nancy Process: Developing an
Equality Model to Protect Repro-
ductive Liberties, 25 Am. J.L. &
Med. 455 (1999).

35. Nicolas P. Terry, Cyber-Malprac-
tice: Legal Exposure for Cyber-
medicine, 25 Am. J.L. & Med.
327 (1999).

36. Alissa R. Spielberg, Online
Without a Net: Physician-Patient
Communication by Electronic
Mail, 25 Am. J.L. & Med. 267
(1999).

37. Paul Starr, Health and the Right
to Privacy, 25 Am. J.L. & Med.
193 (1999).

38. Jennifer E. Gladieux, Medicare
+Choice Appeal Procedures: Rec-
onciling Due Process Rights and
Cost Containment, 25 Am. J.L. &
Med. 61 (1999).

39. David P. Fidler, International
Law and Global Public Health, 48
U. Kan. L. Rev. 1 (November
1999).

40. Kathleen H. Richardson,
Changes in Access to Health Care
Info, 25-Nov. Mont. Law.
(November 1999).

41. William M. Sage, Regulating
Through Information: Disclosure
Laws and American Health Care,
99 Colum. L. Rev. (1999).

42. Todd M. Ebersole, Emerging
Theories of HMO Liability for
Negligence of its Network
Providers, 41 Dec. Orange
County Law. 30 (Dec. 1999).

43. Noble Troyen A. Brennan, The
Stages of Managed Care Regula-
tion: Developing Better Rules, 24
J. Health Pol. Pol’y & L. 1275
(Dec. 1999).

Compiled by Joe DaBronzo,
who is a second year law student at
Pace University School of Law. Mr.
DaBronzo completed a residency in
Clinical Pharmacy at the National
Institutes of Health and served in
the position of Clinical Coordinator
for Neurology in the National Insti-
tute of Neurological Disorders and
Stroke of the National Institutes of
Health. Joe also has 11 years experi-
ence in the pharmaceutical industry.
He was Assistant Director in the
International Medical Department
for American Cyanamid’s Interna-
tional Pharmaceutical Division Led-
erle International and with Merck
Pharmaceuticals serving in the posi-
tions of Director of Clinical Policy
and Director of Health Utilization
Management in Merck’s managed
care division Merck-Medco Man-
aged Care L.L.C.



NYSBA Health Law Journal |  Spring 2000  | Vol. 5 | No. 2 15

Merriam-Webster’s Dictionary of
Law on the Internet defines “regu-
lation” as “an authoritative rule,
specif a rule or order issued by a
government agency and often hav-
ing the force of law.” I define regu-
lations as the rules that make the
laws work. In the past it has often
been difficult to find regulations on
the Internet in an easily usable for-
mat. Happily, that situation is
changing even on the state level.

National

Code of Federal Regulations
http://www.access.gpo.gov/nara/
cfr/index.html

The CFR online database is the
codification, under 50 titles, of the
general and permanent rules pub-
lished in the Federal Register by
the departments and agencies of
the federal government. It is a joint
project of the National Archives
and Records Administration’s
Office of the Federal Register and
the Government Printing Office

under a mandate to provide the
public with enhanced access to
government information. Revised
titles are added to the online serv-
ice concurrent with the release of
the paper editions. Each volume of
the CFR is revised once each calen-
dar year and the revisions are
issued on a quarterly basis (Titles
1-16 in January, Titles 17-27 in
April, Titles 28-41 In July and Titles
42-50 in October). Prior editions
will remain in the database as a
historical set. CFR online is excep-
tionally easy to use. The user can
search all 50 titles of the current set
by keyword. If the keyword search
is limited to one or more titles/vol-
umes, the user can choose the cur-
rent or historical versions. Specific
citations (title and section) can be
retrieved from both the current and
historical volumes.

Federal Register
http://www.access.gpo.gov/
su_docs/aces/aces140.html

The Federal Register online
uploads the contents of each issue

on the day it is published. Back
issues to 1994 are also available
(1994 issues have no fields or sec-
tion identifiers). Keyword searches
can be performed against the vol-
ume for a specific year, and may be
limited by section or date. The indi-
vidual sections that can be searched
are: Contents and Preliminary
Pages, Final Rules and Regulations,
Proposed Rules, Notices, Presiden-
tial Documents, Sunshine Act
Meetings, Reader Aids, and Correc-
tions. A particular feature, “In the
News,” currently includes collec-
tions of Federal Register docu-
ments on the following topics: (1)
Health Plans, Health Care Clear-
inghouses, and Health Care
Providers, and (2) Physician Fee
Schedule (2000 CY); Payment Poli-
cies. Prior collections are archived.
Some include: (a) Lists of Designat-
ed Primary Medical Care, Mental
Health, and Dental Health Profes-
sional Shortage Areas, (b) Health
Insurance Reform: Standards for
Electronic Transactions, (c) FDA
rule on Quality Mammography

’Net Worth
By Margaret R. Moreland

Also, check out state agency sites to find current activity. Note: the quality varies greatly!

Commission on Quality of Care http://www.cqc.state.ny.us/

Community Health Care Association of NYS http://www.chcanys.org/

Department of Education http://www.nysed.gov/

Department of Family Assistance
(formerly Social Services) http://www.dfa.state.ny.us/

Department of Health http://www.health.state.ny.us/

Office for the Aging http://aging.state.ny.us/nysofa/

Office of Advocate for Persons with Disabilities http://www.state.ny.us/disabledadvocate/

Office of Mental Health http://www.omh.state.ny.us/

Office of Mental Retardation and
Developmental Disabilities http://www.omr.state.ny.us/

Workers’ Compensation Board http://www.wcb.state.ny.us/
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Standards, (b) Executive Order on
Protecting Federal Employees and
the Public From Exposure to Tobac-
co Smoke in the Federal Workplace,
(d) Procedures for Ambulatory Sur-
gical Centers, and (e) many on
Medicare programs.

List of CFR Sections Affected
(LSA)
http://www.access.gpo.gov/nara/
lsa/aboutlsa.html

This new addition to the Inter-
net assists in the process of bring-
ing your CFR research up to date.
First you will search the most

recent LSA to find any changes
since the last revision date of the
volume you are using. (The online
LSA will give you access to all four
annual issues.) Then you will look
at the “Current List” for changes
made after the last ones included in
LSA. The List of CFR Parts Affected
Today will allow you to monitor
changes on a daily basis.

New York State

NYCRR Title 10: Public Health
http://www.health.state.ny.us/ny
sdoh/phforum/nycrr10.htm 

NYCRR Title 18: Social Services
http://www.health.state.ny.us/ny
sdoh/phforum/nycrr18.htm 

The Department of Health has
made it possible to browse these
two sections of the NYCRR or to
perform a full-text keyword search.
The entire NYCRR is not yet avail-
able in its entirety anywhere on the
Internet.

Margaret R. Moreland is
Lawyer/Librarian for Research
Services at Pace University School
of Law. Her e-mail address is
mmoreland@law.pace.edu.
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On August 2, 1999, a new
Patients’ Rights Condition of Partici-
pation (CP) became effective for all
Medicare and Medicaid participating
hospitals and health care entities,1
including short-term, psychiatric,
rehabilitation, long-term, children’s
and alcohol-drug facilities.2 The CP,
issued by the Health Care Financing
Administration (HCFA), delineates
six standards that are intended to
protect patient health and safety. The
six standards are entitled: notice of
rights, exercise of rights, privacy and
safety, confidentiality of patient
records, restraint for acute medical
and surgical care, and seclusion and
restraint for behavior management.

For background knowledge pur-
poses, the CP is a mandatory
requirement that health care facilities
and hospitals must meet in order to
participate in the Medicare and Med-
icaid program. State survey agencies
(SSA; usually the State Health
Department), under contract with
HCFA, survey these entities to assess
compliance with the CP. Accordingly,
the SSA submit their recommenda-
tions to HCFA regarding the hospi-

tal’s participation/certification sta-
tus.

To be sure, entities accredited by
the Joint Commission on Accredita-
tion of Healthcare Organizations
(JCAHO; or the American Osteo-
pathic Association) are not routinely
surveyed for compliance by SSA, but
are deemed to meet CP requirements
based upon their accreditation. How-
ever, even JCAHO is not immune to
governmental reproof. In response to
criticism about its inspection reports
by the Office of Inspector General of
the Health and Human Services
Department, the JCAHO Board of
Commissioners decided that as of
January 1, 2000, hospitals will be
subject to unannounced, random
accreditation survey visits. This poli-
cy will do away with the 24-hour
advance notice that is usually given
regarding an on-site survey. The
JCAHO Commissioners believe this
new policy will go a long way
toward ensuring that their accredita-
tion process is much more meaning-
ful.

The CP Standards seek to en-
hance hospital care quality. Indeed,

quality of care issues may start to
emerge as a salient predicate for
such things as discrimination cases
and/or fraud and abuse liability.3
Whether this new CP will create an
undue financial burden on hospitals
and health care entities is yet to be
determined. Given the fact that
patients’ concerns such as an
expanded right to sue health plans,
health information privacy issues,
quality of care and managed care are
likely to be on Congress’ health care
agenda this year, hospitals and
health care entities would do well to
become familiar with these new CP
Standards.

Endnotes
1. See 42 CFR Part 482, Subpart B, § 482.13.

2. See 64 Fed. Reg. 36070 (1999).

3. Milo Geyelin, Unhealthy Bias?—A Dis-
abled Attorney Puts Civil-Rights Spin on
HMO Litigation, Wall St. J., January 26,
2000, at A1.

Claudia O. Torrey, Esq. can be
reached at Post Office Box 150234,
Nashville, Tennessee 37215.
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Securing Health Care for the Uninsured:
What Still Needs to be Done
By Hon. F. Richard Gottfried, Anne Erickson, Gary J. Fitzgerald, Craig Duncan, Karen Schimke
and Elliott A. Shaw, Jr.

Hon. F. Richard Gottfried

Chair, Health Committee, NYS Assembly

Passing the Health Care
Reform Act (HCRA 2000)
was an extraordinary victo-
ry for New Yorkers. The
most exciting element is
Family Health Plus—pub-
licly sponsored and pub-
licly-funded health coverage
for low-income adults, fol-
lowing the highly successful
Child Health Plus model.
Other important new ele-
ments include a new pro-
gram to subsidize coverage for people who purchase
individual insurance, and funding for community-
based outreach to enroll people in Family Health Plus
or Medicaid.

HCRA 2000 also creates a program to subsidize
health coverage offered by small businesses that have
not provided coverage to their workers for at least the
preceding 12 months. Like almost all incremental
approaches, this means that small business owners who
have been “doing the right thing” by providing cover-
age will get no benefit, while a competitor may get the
subsidy. But I doubt that this limited subsidy will
attract enough employers to significantly reduce the
number of uninsured.

While these programs are valuable steps forward in
providing health coverage for New Yorkers, they are
still small steps. And the economy and labor market
will continue to generate uninsured New Yorkers faster
than we are expanding and creating health care pro-
grams to cover them. 

Even when Family Health Plus is fully implement-
ed, there will almost certainly be more uninsured New

Yorkers than there are today—though not as many as
there would have been without Family Health Plus.

Today, Medicaid is always under downward pres-
sure, because politicians see it as a program for the
poor. Most private health coverage is controlled by
employers, and is therefore also under downward pres-
sure. And about a quarter of the non-elderly population
has no coverage at all.

I believe hospitals, doctors and other health care
providers are coming to understand that this is not a set
up they can survive in. The only effective solution to
the problem of the uninsured—as well as a lot of the
problems with current coverage—is a universal health
plan with broad-based public funding.

Medicare and Child Health Plus are highly success-
ful demonstrations that publicly sponsored and pub-
licly funded coverage works. Family Health Plus will
be one more demonstration.

We should build on that concept. The more who are
eligible, the better the quality of the plan will be. Poli-
tics tends to work that way. My “New York Health”
bill, A.3571, sponsored by a majority of members of the
Assembly, would set up a state health plan, similar to
Medicare and Child Health Plus, but for everyone.

Anne Erickson

President and CEO, Greater Upstate Law Project

Shortly after Family
Health Plus was enacted, I
found myself in the meeting
room of a church in Bing-
hamton. Braving the winter
snow, people had come to
hear about this incredible
expansion of health cover-
age; an expansion, they
were told, that would cover
one million uninsured New
Yorkers. Some came to lis-
ten; others came hoping to

be one of those million.1

As I walked through the income eligibility levels of
Family Health Plus and the phase-in periods and the
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“The only effective solution to the
problem of the uninsured—as well as a
lot of the problems with current
coverage—is a universal health plan
with broad-based public funding.”
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ciliation Act of 1996 (“welfare reform”). However, Con-
gress deliberately maintained the federal rights and
protections Medicaid and prohibited states from impos-
ing new or more stringent eligibility requirements on
participation. 

Despite these legal protections, almost 3 million
New Yorkers have lost health coverage under Medicaid
since March 1995 as welfare reforms have been aggres-
sively pursued. Even more troubling, has been the
decline in children’s enrollment in Medicaid. At the
very time we are seeing enrollment in Child Health
Plus grow at a robust rate (up by more than 281,800
children since 1995), we are seeing an almost parallel
decline in children covered by Medicaid (down by
182,857 children). 

Clearly, if we are committed to making Family
Health Plus work as comprehensively as possible, we
need to tear down the Medicaid barriers to participa-
tion, streamline the application process, and make
enrollment in either Medicaid or Family Health Plus as
painless and as customer-friendly as possible.

Finally, we need to continue our efforts to expand
access to health care. Remember, even when fully oper-
ational, and if the programs are fully enrolled, two mil-
lion uninsured New Yorkers will remain ineligible for
coverage under these newly created programs.

Note: Greater Upstate Law Project is the support center
for legal services throughout upstate New York, and advo-
cates for the legal rights and entitlements of poor and low
income New Yorkers.

Endnotes
1. It is estimated that one million individuals will be eligible for

one of the three expansion efforts, but it is unclear how many
will actually participate. For instance, an estimated 600,000
adults will be eligible for Family Health Plus when it is fully
implemented, but it is estimated that less than 300,000 will actu-
ally enroll.

2. The Federal Medicaid program primarily remains “child-
based,” available to households in which there is a dependent
child. New York moves beyond this to provide coverage to sin-
gle adults and couples without children or whose children are
over 21, as long as they meet the financial eligibility standards
set by the state.

disparity between households with children and those
without, a woman in her early 50s, sitting up front,
shook her head in sad disbelief. “You’ve done nothing
for me,” she said, “my kids are grown and gone and I’d
be over income.” She will be ineligible for the core com-
ponent of Family Health Plus—an expansion of cover-
age to the uninsured based on need.

There are two other components, Healthy New
York for Small Businesses and Healthy New York for
Individuals, but unless this woman’s employer meets
the definition of and decides to participate in the small
business program (and she can afford the premium), or
unless she can navigate into, pay the premiums, afford
the co-pays and be secure with the limited benefit pack-
age offered under the individual program, she will not
be one of the lucky million.

That’s not to say the creation of Family Health Plus
is anything but an incredible step forward in our efforts
to cover the uninsured. It is simply to say there is much
more to be done. First and foremost, we need to ensure
that FHP is implemented as quickly and effectively as
possible. The Department of Health must move quickly
and aggressively to secure the federal waivers required
to implement Family Health Plus. The state legislature
should revisit and repeal if necessary the “poison pill”
included in FHP that eliminates the expanded coverage
for childless households unless the federal government
agrees to share in the cost of that coverage.2 Finally, the
legislature should expand Family Health Plus to
include our immigrant populations.

As we work to make Family Health Plus a reality,
we also need to clean up our current Medicaid program
and rebuild it as a health care program capable of
financing and coordinating comprehensive health care
for all who are eligible. We need to build on the work
the state is undertaking in Child Health Plus and Med-
icaid and ensure seamless movement between Medicaid
and Family Health Plus as a family’s income changes.
We need simplify our application process and make it
user friendly. We need to move health care out of the
welfare arena and make sure that it reaches all who are
eligible. 

This is critically important when we note the pre-
cipitous drop in Medicaid enrollment as a result of wel-
fare reform and the diversion from assistance that takes
place at the local level. Rather than help families pack-
age health care and child care and potentially child sup-
port and a job as a way of avoiding the need for cash
assistance, many districts, New York City, in particular,
are simply diverting families from all assistance, often
illegally.

Congress allowed the state broad latitude in the
design of cash assistance programs when it enacted the
Personal Responsibility and Work Opportunity Recon-

“Clearly, if we are committed to making
Family Health Plus work as comprehen-
sively as possible, we need to tear down
the Medicaid barriers to participation,
streamline the application process, and
make enrollment in either Medicaid or
Family Health Plus as painless and as
customer-friendly as possible.”



Gary J. Fitzgerald

President, Iroquois Healthcare Alliance

Many people believe
that health care is a right. To
that end, hospitals in New
York State, almost exclusive-
ly not-for-profit entities,
have a long tradition of pro-
viding care to all who seek
treatment. More significant-
ly, hospitals and their affili-
ated physicians in many
upstate New York counties
are the primary, if not sole
source of health care deliv-

ery in the communities they serve. 

Numerous state and federal programs—e.g.,
Medicaid, Child Health Plus, bad debt and charity care
pools, etc.—and the recently enacted programs under
HCRA 2000 have been designed to ensure that all mem-
bers of our communities, regardless of their ability to
pay, will have access to health care. Despite these
efforts, there remain more than 3 million uninsured
New York residents who last year received more than
$1.4 billion in hospital services for which they could not
pay.

During a period of unprecedented economic expan-
sion, many of the uninsured have jobs, but their
employers do not provide insurance and they do not
earn enough to pay for individual or family health
insurance. Each region of our state has unique charac-
teristics which contribute to the problem of the unin-
sured. Upstate’s poor economy, agricultural employ-
ment base, and large percentage of seasonal/part-time
workers make employer-based health insurance pro-
grams less accessible. In addition, particularly in
upstate communities, many residents associate a stigma
with receiving public support in any form that often
keeps people from enrolling for the various benefits
they may be entitled to receive. Although the growing
numbers of uninsured is a national problem, effective
solutions are best implemented locally. Local health
care providers, businesses, schools, and social organiza-
tions must work together to identify and educate fami-

lies and individuals about the availability of the many
new health insurance programs. As community leaders
involved in New York State’s health care environment,
health lawyers could provide much-needed leadership
in establishing local/regional coalitions to address this
problem. 

Our region’s hospitals have placed a priority on
expanding enrollment efforts to break down the barri-
ers that keep the working uninsured from accessing
public and private health insurance programs. Iroquois
Healthcare is working with the Blue Cross and Blue
Shield Plans across Upstate to develop a demonstration
program targeting enrollment of the working unin-
sured. At the same time, both state and federal efforts to
decrease the number of uninsured should focus on mar-
keting and monitoring Child Health Plus, Family
Health Plus, and other innovative employer-based
insurance programs.

The growing numbers of uninsured negatively
impact all New York State citizens. Hospitals annually
update their charity care policies to ensure the needs of
the community will be met and hospital operating
budgets can absorb the impact from an increasing
amount of charity care services provided. This means
that each year, all services must be evaluated to deter-
mine which ones can be continued so that unreim-
bursed care can be provided to the uninsured. Without
improving the uninsured’s access to health insurance,
hospitals’ ability to offer the entire community access to
a full range of health care services will ultimately be
compromised.

Note: The Iroquois Healthcare Alliance is a regional
trade association representing 58 hospitals and health sys-
tems in 31 upstate counties in New York.

Craig Duncan

CEO, Northeast Health, Troy, NY

I work for Northeast
Health, a health care system
that includes two hospitals,
primary care centers, and
“The Eddy,” a network of
residential, home care and
day care services for the eld-
erly. From my standpoint,
the value of Family Health
Plus is clear. Today, a low-
income woman will show
up in the emergency room
of Albany Memorial Hospi-

tal without health insurance. We will provide her with
expensive, high quality care, and receive only token
reimbursement from the state bad debt and charity care
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“Our region’s hospitals have placed a
priority on expanding enrollment efforts
to break down the barriers that keep
the working uninsured from accessing
public and private health insurance
programs.”
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Karen Schimke

President, State Communities Aid Association

The State Communities
Aid Association is a 127-
year-old organization dedi-
cated to improving health
and human services for all
the citizens of New York
State. Through our years as
a leader in public policy
and advocacy we have been
particularly active in seek-
ing compassionate and cost-
effective solutions to the
problems that confront this

state’s poorest and most vulnerable citizens. We believe
that New York has reached a crossroad in its delivery of
health services through the current configuration of
public programs.

By its own legislative predilections and bureaucrat-
ic excesses, the State of New York has contrived a
health care system for the poor that is exceedingly com-
plicated for recipients as well as administrators. The
federal government has also been a culprit in the evolu-
tion of this hopelessly fragmented system. We have cre-
ated a series of discreet programs with labyrinthine
rules and regulations that have the effect of keeping out
the very people who qualify for the services. 

In the simplest terms, this means that state and
local governments are forced to squander scarce
resources administering multiple programs. Instead, we
need to provide the type of comprehensive case man-
agement that we know helps families receive the health
services that improve their lives. All the good intentions
that led to the establishment of these programs are
wasted if the people they are designed to help do not
receive health services either because they do not
understand the rules or because they are wary or afraid
of government programs. 

New York needs to create a single health program—
let’s call it Our New York: Our Health—that would
include a single point of entry as well as a single stan-
dard of eligibility. By combining the existing programs
and their different payment streams, financing health
care would be a “back-office” operation. Recipients
could be presented with one health care program that
looks more like private insurance than a government
program while administrators would be relieved of the
burden of competing bureaucracies. This is not a new
idea, but at this point in time—with the right political
leadership and will—it could be one in an interlocking
series of strategies that are the key to improving New
York’s commitment to providing health care to the poor.

pool. Family Health Plus will help that woman buy
health insurance. As a result, she will be more likely to
get primary care that could head off her need to come
to an emergency room. And if she does need our emer-
gency care, we will be able to secure reimbursement for
it.

That last point is important. To a large extent, our
society has, by default, relied on hospitals to subsidize
the health care of the uninsured. We’ve been able to
meet that obligation, in part, because government has
provided sufficient reimbursement under Medicare and
Medicaid to allow for some cross-subsidization. But in
recent years—and particularly as a result of the 1996
federal Balanced Budget Act—government has signifi-
cantly cut reimbursement to hospitals, hampering our
ability to meet our obligations to our communities. At
the same time, government has continuously demanded
more from us, in terms of standards and regulatory
compliance. Hospitals are also facing other severe pres-
sures, from labor shortages to an explosion in pharma-
ceutical costs.

It is enormously important to secure health cover-
age for the uninsured. But federal and state policymak-
ers need be equally intent on preserving the health care
infrastructure. They must recognize that access to
care—for all of us, irrespective of income—depends on
adequate provider reimbursement rates and a reason-
able regulatory environment.

As a result of Family Health Plus, the woman I
mentioned earlier will be insured if she needs emer-
gency care. That is a great step forward, and the Legis-
lature and Governor are to be congratulated. But fur-
ther steps need to be taken to ensure that the
emergency room will be there when she arrives.

“[F]ederal and state policymakers . . .
must recognize that access to care—
for all of us, irrespective of income—
depends on adequate provider
reimbursement rates and a reasonable
regulatory environment.”

“[W]e need to provide the type of
comprehensive case management that
we know helps families receive the
health services that improve their lives.”



Elliott A. Shaw Jr.

Director of Government Affairs, The Business
Council of New York State, Inc.

At a time when individ-
uals and employers are
increasingly worried about
paying growing health care
bills, why do policymakers
so easily overlook the fact
that making health care
more costly will also make
it less affordable? Perhaps
for the same reason that
politicians prefer to cut rib-
bons at ceremonies for new
bridges, not old ones made
safer by repairs. New bridges, like new health pro-
grams, get headlines. Repairs get little notice.

For example, New York’s Health Care Reform Act
2000 got banner headlines because it expands New
York’s already highest-in-the-nation level of taxpayer-
funded health care. But less ink has been expended on
one of the most important problems facing our health
care system: the eroding base of the privately insured.

Consider Census Bureau data on employment-
based coverage rates for those under age 65. New York
shows the steepest decline in coverage among 48 states
between 1988 and 1998. In 1988, 67.5 percent of New
Yorkers under age 65 reported having health coverage
as an employment benefit. A decade later, the rate was
61.7 percent. Nationally, employment-based coverage
rate was 66 percent in 1988 and only slightly lower, 65.8
percent, in 1998. Only Arizona and Connecticut had
steeper rates in the decline than New York.

Health care premiums reflect costs charged by the
hospitals, doctors and outpatient facilities, as well as
how often consumers use health care services. Clearly

addressing New York’s uninsured problem will require
a closer examination of costs. For example, New York-
ers pay $1.4 billion annually in additional taxes to help
subsidize the training of doctors here. But New York
already has a surplus of physicians. In fact, more than
half of the new doctors we train eventually leave the
state. 

And New York’s hospitals have the worst record in
the country when it comes to average length of stay for
patients. More than a third of our hospital beds aren’t
used. This excess-capacity problem will only worsen
while we continue to pay for it. And per-capita Medic-
aid spending in New York is more than three times the
national rate.

HCRA 2000 could have addressed these issues and
eased the burden borne by those who pay for private
health coverage. But the opportunity was missed. And
this year, lawmakers are considering new bills that
would drive costs even higher. Proposals to mandate
infertility coverage are at the top of the list.

Studies show that most employers cannot absorb
the full share of cost increases created by such actions.
Increasingly, the expense is being shared with workers.
Some workers are even declining offers of coverage as
an employment benefit because they say they cannot
afford their share of the premium. 

With our shrinking base of privately insured,
HCRA 2000 was a classic example of the ribbon-cutting
ceremony for the new bridge. The sad irony is that this
new program is being financed by increasing tolls col-
lected on an existing bridge that sorely needs repair. 
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“New bridges, like new health
programs, get headlines. Repairs get
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The New York Health Care Reform Act of 2000
By Eugene M. Laks and Sean M. Nataro

The caption of a bill recites each of the consolidated
laws and unconsolidated laws to be amended in the
body of the bill. The caption of HCRA 2000 lists an
amendment to HCRA, Chapter 639 of the Laws of 1996,
but no such amendment is included in the body. We can
surmise that it may have been intended to include in
HCRA 2000 a repeal of that earlier sunset date. That
type of omission would usually be noted and corrected
by the Legislative Bill Drafting Commission.

If the effect of that repeal provision is litigated, the
courts may defer to legislative intent that may be
gleaned from HCRA 2000 as a whole, that those sec-
tions of the Public Health Law would continue in effect,
over strict application of the repeal provision.4 Howev-
er, that outcome is not guaranteed. If corrective action is
taken by the Legislature, both a repeal of the earlier
HCRA sunset provision and an affirmative provision
deeming sections 2807-c, 2807-j, 2807-s and 2807-t of the
Public Health Law to have been in full force and effect
on and after January 1, 2000 should be enacted, as the
General Construction Law provides that repeal of a
repealer provision after it has taken effect does not
revive the underlying law.5

The following is a description of the provisions of
HCRA 2000.

Hospital Reimbursement
The current inpatient hospital reimbursement sys-

tem under PHL § 2807-c for Medicaid and certain other
payors6 is continued. This is a system of case-based
payments per discharge for most patients and per diem
payments for certain specialized services.7 Each patient
is assigned to one of over 800 diagnosis-related groups
(DRGs) upon discharge, based on diagnosis, whether
surgery was performed and whether any complications
were present. Each DRG has a relative weight which is
used as a multiplier of the per discharge historical reim-
bursable costs of care of a hospital for its patients. The
weighting factor is based on the average costs of care of
all patients within that particular DRG. This forms the
basis for the operating cost component of the Medicaid
reimbursement rate paid to the hospital. A hospital’s
reimbursable historical costs continue to be related to
base year 1981 costs of the hospital and of similar hos-
pitals in a peer group trended forward to reflect infla-
tion, plus approved hospital rate appeals, plus various
rate enhancements added over the years, and less vari-
ous Medicaid reimbursement formula cost containment
initiatives enacted over the years. To the operating cost
component, factors are added for hospital capital costs.

The New York Health Care Reform Act of 2000
(HCRA 2000) was signed into law on December 30,
1999.1 This bill establishes, for the period January 1,
2000 through June 30, 2003, the parameters for Medic-
aid reimbursement to hospitals and other health care
providers; the financing of “public goods” through var-
ious pooling mechanisms, allocation of a portion of
New York State’s share of national tobacco litigation
settlement funds, and anticipated tax revenues from an
increase in the cigarette tax; and new and expanded
health insurance initiatives for low-income families and
children. In this article we will provide a brief summary
of significant aspects of this complex, comprehensive
legislation.

HCRA 2000 builds upon the initiatives of the New
York Health Care Reform Act of 1996 (HCRA),2 which
deregulated as of January 1, 1997 inpatient and outpa-
tient hospital reimbursement rates for private insurers.
HCRA also established various state assessments which
require Medicaid, private insurance plans, health main-
tenance organizations, self-insured funds and hospitals
to contribute to various pools to support the costs of
“public goods,” including initiatives to provide funds
for provider costs of care for the uninsured, graduate
medical education, the Child Health Plus insurance
subsidy and other programs.

A degree of uncertainty, however, rests over the
HCRA 2000 reimbursement and pooling systems
because of a drafting issue that may be corrected in this
legislative session. HCRA, the predecessor to some of
the key provisions of HCRA 2000, contains a repeal pro-
vision in its effective date language3 which provides
that “sections 2807-c, 2807-j, 2807-s and 2807-t of the
public health law . . . shall expire and be deemed to be
repealed on December 31, 1999.” That provision was
not repealed in HCRA 2000. Therefore, technically, the
amendments in HCRA 2000 to provisions of those sec-
tions of the Public Health Law, which establish the
Medicaid hospital inpatient reimbursement methodolo-
gy and establish the surcharges and assessments to
fund the “public goods” pools, are amendments to
repealed provisions of law.

“A degree of uncertainty, however, rests
over the HCRA 2000 reimbursement
and pooling systems because of a
drafting issue that may be corrected in
this legislative session.”



HCRA 2000 continues this reimbursement system with
no new rate enhancements and no new cost contain-
ment provisions. Existing cost containment changes to
the reimbursement formula are continued through
March 31, 2003. The calculation of the trend factor to
project for inflation is simplified by linking it to the
federally determined change in the consumer price
index—urban.

Extension of prior cost containment provisions
through March 31, 2003, rather than on an annual basis,
resolves many of the contentious budget negotiations
between the Governor and the Legislature over Medic-
aid expenditures that typically arise each year. This
may result in more timely state budgets in the future.
For example, budget negotiations in 1999 were not con-
cluded until after July 1. Federal regulations require8

that a state must notify the federal government by the
end of the quarter of any changes in its Medicaid reim-
bursement methodology. Since continuation of prior
Medicaid cost containment provisions after April 1,
1999 had not been agreed upon prior to July 1, 1999,
those provisions lapsed for the quarter April 1, 1999
through June 30, 1999 and could not be retroactively
reinstated. The hospitals, therefore, received higher
Medicaid rates for patients discharged during that
quarter.

It must be noted that this statutory Medicaid reim-
bursement methodology applies to patients in the fee-
for-service system. As the state continues over the next
few years to phase into Medicaid managed care, negoti-
ated rates between managed care organizations and
hospitals will control reimbursement for a greater num-
ber of Medicaid patients. The bill also continues the dis-
creet reimbursement rates paid directly to teaching hos-
pitals by Medicaid for graduate medical education
costs, in addition to reimbursement paid by HMOs for
Medicaid managed care patients.

Other Provider Medicaid Reimbursement
Similar to continuation of hospital cost containment

adjustments to the Medicaid reimbursement methodol-
ogy, various cost containment adjustments to the Med-
icaid reimbursement methodologies and social services
district cost savings targets are continued through
March 31, 2003 for: nursing homes, diagnostic and
treatment centers, adult day care programs, certified
home health agencies, long-term home health care pro-
grams, and personal care programs. The determination
of the trend factors to project base year costs for the
effects of inflation is linked to the hospital trend factor
methodology.

The programs for payment of additional Medicaid
funds to public hospitals for uncompensated care and
additional funds to public nursing homes up to federal

maximums are continued. These programs bring in
additional federal funds, based on a federal match of
local funds, which are shared between the state and
local governments.

Pool Funding Sources
The annual “public goods” pools which provide

funds for hospital uncompensated care to uninsured
patients, graduate medical education costs of teaching
hospitals, health insurance subsidy programs, and other
health care initiatives are derived from an amalgam of
sources. The pools are established for 2000, 2001, 2002
and for the period January 1, 2003 through June 30,
2003. An independent audit of all state pools retroactive
to 1983 is required.

HCRA 2000 continues under PHL § 2807-c(18) the
1% assessment on hospital inpatient revenue, to be paid
by hospitals to a state pool.

HCRA 2000 continues the 8.18% surcharge under
PHL § 2807-j on bills for hospital inpatient and outpa-
tient services, comprehensive diagnostic and treatment
center services, freestanding ambulatory surgical center
services, and freestanding clinical laboratory services.
Medicaid and Medicaid HMOs continue to pay a
reduced surcharge of 5.98%. Insurers, health mainte-
nance organizations, and self-insured funds that do not
elect to pay the surcharges directly to the state pool,
rather than to the health care providers, continue to be
assessed an additional 24% surcharge.

Effective October 1, 2000, the surcharges on free-
standing clinical laboratories, and on referred ambula-
tory clinical laboratory services provided by hospitals
and by diagnostic and treatment centers are eliminated.
However, these surcharges would pop up again retroac-
tively for all providers if the federal Department of
Health and Human Services determines that the exclu-
sion of clinical laboratory revenue from the surcharges
results in a surcharge being an impermissible provider-
specific tax under federal law and regulations. Federal
law9 and regulations10 require that any tax by a state on
health care items or services either be uniform in its
application to all provider revenue within a provider
class, or that the state qualify for a waiver under a com-
plex statistical regression analysis which measures the
impact of the tax on Medicaid providers. If a tax is not
permissible under the federal definitions, a state would
loose a like amount of federal Medicaid funds.

Additional flexibility is provided to payors as they
may now revoke a surcharge direct pay election prior to
any quarter, and payors whose surcharge payment obli-
gations do not exceed $10,000 based on the prior year’s
experience may elect to make annual payments. The
Commissioner of Health is authorized to impose a civil
penalty of up to $10,000 if a payor or provider does not
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Professional Education Pool
This pool,13 also known as the graduate medical

education pool, will be funded at $494 million per year
under HCRA 2000. This is a $50 million reduction from
HCRA funding levels. However, through a reduction of
$23 million in the amount annually to be set aside with-
in the pool for hospitals that achieve certain public poli-
cy goals related to graduate medical education, a reduc-
tion from $54 million per year under HCRA to $31
million per year under HCRA 2000, and an addition of
$27 million in indigent care pool allocations, teaching
hospitals will receive the same general level of funds as
under HCRA to support graduate medical education.
Funding is eliminated for former teaching hospitals
which have closed their residency programs.

$1 million in 2000 and $1.6 million per year there-
after will be allocated for distributions to the New York
State Area Health Education Center Program for the
purpose of expanding community-based training of
medical students. 

Health Care Initiatives Pool
A multiplicity of programs are funded under the

health care initiatives pool.14 A complex hierarchy of
funding is established in the event there is a shortfall in
the pool. A complete description of the programs and
funding amounts is beyond the scope of this article.
Briefly, HCRA programs funded for some or all of the
HCRA 2000 period include: increased funding for
enrollment of additional children in the child health
insurance program; phasing-out of the small business
health insurance subsidy program, the individual
health insurance subsidy pilot program, and the indi-
vidual health insurance voucher program, to be
replaced with new and expanded health insurance pro-
grams; the catastrophic health care cost relief program;
health system transition priorities pools of the Commis-
sioner of Health, the New York State Assembly and the
New York State Senate; various public health programs,
including hospital-based grants, the emergency medical
services program, regional poison control centers subsi-
dies, and the HIV program for infants and pregnant
women; the health facility capital restructuring pool; a
revised health workforce retraining program; state gen-

provide records for audit upon request or does not file
required reports.

HCRA 2000 also continues the surcharges under
PHL § 2807-s and covered lives assessments under PHL
§ 2807-t on insurers, health maintenance organizations,
and self-insured funds. These provisions raise funds
primarily for the pool to fund hospital graduate med-
ical education costs. The amount to be raised from the
covered lives assessments is reduced by $60 million
over three years to provide some relief to the payors.
Similar payor flexibility provisions as added to PHL §
2807-j, and Commissioner of Health authority to impose
civil penalties is also added here.

$1.3 billion dollars over 3½ years is allocated from
funds to be received by the state from the national
tobacco litigation settlement and all revenue from a 55
cents per pack increase in the state cigarette tax is allo-
cated to a tobacco control and insurance initiatives pool. 

Hospital Indigent Care Pool
The hospital indigent care pool,11 previously known

as the bad debt and charity care pool, provides funds to
hospitals to meet a percentage of the costs of providing
services to the uninsured. Pool funds are distributed
based on a scaled formula which measures the relative
“need” of each hospital based on consideration of the
amount of uncompensated care provided as a percent-
age of hospital revenue. The pool will receive a guaran-
teed $738 million per year during HCRA 2000. The infu-
sion of funds from the national tobacco litigation
settlement assures that there will be no pool shortfalls.
During HCRA, indigent care pool shortfalls now
amounting to over $100 million per year compared to
anticipated funding levels were of great concern to hos-
pitals. 

Hospitals previously classified as financially dis-
tressed hospitals continue to transition to the HCRA
need determination methodology.

Each year $27 million will be reserved for an addi-
tional indigent care allocation among teaching hospitals
to compensate for a reduction in funds those hospitals
will receive from the graduate medical education pool.

High Need Indigent Care Adjustment Pool
An additional $82 million per year is allocated for

distribution from a new high need indigent care adjust-
ment pool.12 Funds will be allocated among rural hospi-
tals ($20 million), urban safety net hospitals ($36 mil-
lion), and all other hospitals ($26 million). Each rural
hospital will receive $140,000 plus a scaled payment
based on relative need.

“Pool funds are distributed based on a
scaled formula which measures the
relative ‘need’ of each hospital based on
consideration of the amount of uncom-
pensated care provided as a
percentage of hospital revenue.”



eral fund relief; rural health care delivery grants; com-
prehensive diagnostic and treatment center uncompen-
sated care payments for uninsured patients; the AIDS
drug assistance program; and cancer-related services
grants.

Several programs funded under HCRA were not
continued, including: primary care education and train-
ing act grants; primary care initiative grants for expan-
sion of capacity, which reportedly were not awarded
during HCRA; health information and health care qual-
ity improvement program grants; and indigent care
grants to freestanding clinical laboratories and ambula-
tory surgical centers. The Task Force on Quality
Improvement and Information Systems has been
repealed.

Tobacco Control and Insurance Initiatives
Pool and Cigarette Tax Increase

A new tobacco control and insurance initiatives
pool is established,15 funded with $276 million for 2000,
$305 million for 2001, $383 million for 2002, and $360
million for January 1, 2003 through June 30, 2003 from
New York’s share of the national tobacco litigation set-
tlement. In addition, a 55 cents per pack increase in
New York’s cigarette tax is enacted and funds from this
tax increase are allocated to this pool. This pool will
fund several new HCRA 2000 health care initiatives,
which are described below.

New Health Insurance Initiatives
HCRA 2000 contains three major health insurance

initiatives designed to expand access to health care for
the uninsured. First, Medicaid will be expanded by
adding the Family Health Plus program. This program
will provide coverage to low-income adults between
the ages of 19 and 65 beginning in January 2001. Sec-
ond, a new standardized health benefit package,
referred to in the Governor’s memorandum as the
“Healthy New York Program” will also be made avail-
able to certain small employers who do not offer health
insurance to their employees. This coverage will also be
available to qualified low-income individuals. Third,
the State will provide new stop-loss coverage to HMOs
to cover excess losses in the State-mandated direct pay
contracts that HMOs must offer. This stop-loss program
is intended to stabilized premiums which have made
this coverage too expensive for many New Yorkers.

Family Health Plus

The Family Health Plus program, codified at
§ 369-ee of the Social Services Law, will provide insur-
ance coverage to low-income adults. While similar in
name and structure to the State’s current Child Health
Plus,16 Family Health Plus will in fact be part of the
State’s Medicaid program in order to secure federal

funding. Under federal law Medicaid programs such as
this receive a portion of their funding, 50% in New York
State, from the federal government and the remainder
from the State and local governments. New York’s
Child Health Plus program has its own source of fund-
ing under the federal S-CHP legislation,17 there is no
comparable source of funding for a program for low-
income adults outside of Medicaid. The program will
not take effect until all required federal waivers and
approvals are obtained.18

While the placement of the program within Medic-
aid secured federal funds, it also raised issues regarding
local funding. Counties around the state are concerned
regarding their ability to finance their share of the costs.
The New York State Association of Counties has called
the program “the largest unfunded mandate to be
passed to local government in over a decade,”19 while
the Governor’s office has pointed, as potential sources
of funds for the counties, both to county savings under
HCRA 2000 by continuing Medicaid payment cost con-
tainment provisions and to counties receiving a portion
of the state’s share of the national tobacco litigation set-
tlement. Whether the counties will ultimately be made
to foot the bill is unclear and the Senate and Assembly
have introduced bills for the State to pick up the tab.

To be eligible to enroll in Family Health Plus an
individual must be 1) a New York resident aged 19 to
64, 2) not otherwise eligible for Medicaid (or eligible
only by “spending down” excess income), and 3) with-
out equivalent health insurance as defined by the
Department of Health (DOH) and Department of Insur-
ance. In addition, the individual must be without other
coverage through an employer plan for at least six
months (subject to various exclusions for employer ter-
mination, death of family member, expiration of
COBRA benefits, etc.).20

In addition to those criteria above, individuals must
also meet financial need criteria. In the case of a parent
or stepparent of a child under 21, the family must have
net income at or below 100% of the federal poverty
level (FPL) in 2001 when the program begins. By 2002
eligibility rises to 125% of the FPL. In the case of an
individual not living with child under 21, net family
income must be no more than 84% of FPL.21 Individuals
may establish their financial need with paystubs, writ-
ten documentation from employers, proof of identity
and residence and other documentation as determined
by DOH.22 Individuals who qualify are guaranteed eli-
gibility for six months.23

Each insurer will be required to provide a standard
benefit package.24 The benefit package is similar to that
provided through the Child Health Plus program. The
specific health care services to be provided include
physician services, inpatient hospital services, inpatient
and outpatient mental health and alcohol abuse, lab
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The coverage is intended to be affordable in part by
providing a relatively modest benefit package and in
part by stabilizing premiums through a State-funded
stop-loss program. However given the limited financial
resource of the target population, even modest premi-
ums may be unaffordable, particularly to individuals
who are required to pay the entire premium.

To be eligible, a small employer must fit one of two
classes. First, the employer may be a sole proprietor
who has not had health insurance in the last year and
whose household income is less than 208% of the feder-
al poverty level. Alternatively, the employer may have
50 or fewer employees without employer sponsored
health insurance for the past year and at least 30% per-
cent of whom have annual wages less than $30,000. 

Individuals are also eligible for coverage if they
have 1) been uninsured for at least one year, 2) their
employer has not provided health insurance during
that period, 3) they are not eligible for Medicare and 4)
their household income is at or below 208% of the fed-
eral poverty level.

Each insurer will offer a standardized benefit pack-
age consisting of inpatient and outpatient hospital serv-
ices, physician services, outpatient surgical services,
radiology and lab services, certain preventive health
services (including Pap smears, immunizations and
mammography), and prescription drug coverage. Not
included in the coverage are mental health and sub-
stance abuse treatment. The benefit package is also not
subject to the State-mandated benefits contained in the
Insurance Law. However, the statute does require cov-
erage for certain similar benefits such as breast recon-
struction after surgery and second opinions for cancer.

Plan subscribers will be required to pay for certain
co-payments and deductibles. These include, among
others, a $500 co-payment for inpatient services, $50 for
emergency services and a $100 calendar year deductible
for prescription drugs. There is also a $3,000 annual cap
on benefits.

Every HMO in New York will be required to offer
coverage under Healthy New York beginning in Janu-
ary 2001. Other health insurers in the state may elect to
offer the coverage. The statute does not specifically
address the issue, but it appears that other entities

and diagnostic x-ray, prescription drugs, emergency
room services, emergency, routine and preventive den-
tal care (but not orthodontia and cosmetic dental servic-
es) and emergency, preventive and routine vision care.

Entities that may contract with the State to partici-
pate in the program include insurers licensed under
Articles 32, 43 and 44 of the Insurance Law and organi-
zations licensed under Article 44 of the Public Health
Law.25 As with the Child Health Plus program, insurers
will apply to and contract with DOH to write the cover-
age. HCRA 2000 explicitly states that existing Child
Health Plus and Medicaid managed care plans do not
need to engage in a competitive bidding process, imply-
ing that other plans must do so. The statute also allows
DOH to award contracts to Child Health Plus plans that
do not participate in Medicaid managed care in areas of
the state where there are few Medicaid plans. DOH has
previously taken the position that Child Health Plus
plans also participate in the State’s Medicaid managed
care program and it remains to be seen how the
statute’s language will impact that position. DOH’s
position may be moot however since commercial carri-
ers may find little incentive to participate in a second
Medicaid program following the drop in Medicaid
managed care premiums over the last several years.

While DOH has regulatory responsibility for the
program, it is not clear which office in the Department
will take the lead, the Office of Managed Care or the
Office of Medicaid Administration. Regardless, insurers
will be required to meet various operational standards
which are similar to those currently required of Medic-
aid managed care and Child Health Plus plans. These
include DOH approval of marketing materials, ade-
quate means to communicate with non-English speak-
ers, compliance with the ADA, limitations on basis for
disenrollment by plan and approval by “local district”
prior to disenrollment by plan. The term “local district”
is not defined but presumably refers to the Local Social
Services Districts.26 Participants are free to choose
among eligible plans in their county.27

DOH will develop education, outreach and enroll-
ment programs.28 This will include locally tailored edu-
cation, outreach and facilitated enrollment strategies.
DOH will enter into contracts with community based
organizations to perform facilitated enrollment, educa-
tion and outreach.

Healthy New York Program

The Healthy New York Program will provide stan-
dardized health insurance coverage to qualifying small
businesses and certain eligible individuals. Healthy
New York is intended to provide coverage to small
business and individuals who previously have been
unable to purchase insurance in the commercial market.

“Healthy New York is intended to
provide coverage to small business and
individuals who previously have been
unable to purchase insurance in the
commercial market.”



licensed under Article 44 of the Public Health Law, such
as provider sponsored health plans (“PHSPs”) are not
required to offer the coverage.

Similar to the stop-loss funding described below as
part of the direct pay market, the State will offer stop-
loss coverage to participating plans. Plans will be able
to recover 90% of losses between $30,000 and $100,000
in a calendar year. The addition of the stop-loss cover-
age is intended to stabilize premium levels and allow
the program to be accessible to the qualifying small
employers and individuals.

Direct Pay Market Subsidies

HCRA 2000 also implements a stop-loss insurance
program to subsidize losses experienced in the mandat-
ed individual enrollee direct pay HMO market. Section
4321 of the Insurance Law requires all HMOs to offer a
direct pay option with a standard benefit package. The
claims experience for these contracts has not been good
because of adverse selection and resulting premium
increases have placed the insurance out of the reach of
many New Yorkers. HCRA 2000’s stop-loss coverage is
an attempt to stabilize losses in this market and make
premiums more affordable.

Under the stop-loss program, HMOs may recover
up to 90% of the losses for claims paid between $20,000
and $100,000 in a calendar year for subscribers under a
direct pay contract. There is no recovery for losses
above $100,000. The program will be administered by
the Department of Insurance which may contract with
an outside entity for such administration. There will
actually be two funds: one covering losses in the direct
pay market with an out of plan feature29 (i.e., the sub-
scriber may go out of network to receive services) and a
second fund covering losses in the direct pay market
with only an in-plan feature.30

The stop-loss program will be funded by allocations
from the new Tobacco Control and Insurance Initiatives
Pool.

Home Care Worker Insurance Demonstration
Program

In addition to the programs above, HCRA 2000
authorizes the DOH to implement a demonstration
project under which Medicaid will underwrite the cost
of health insurance premiums for personal and home
health workers. Under a new § 367-0 of the Social Ser-
vices law, DOH will evaluate this possibility in New
York City and counties with at least a million popula-
tion. Eligible applicants include employers who provide
at least half of their services to Medicaid recipients, pro-
vide health insurance to their employees, and whose
employees work is irregular or episodic. The subsidy to
the employer may be made either through an enhanced

Medicaid payment for personal care or home health
services or through a lump sum payment. The funding
source for the demonstration program is the tobacco
control and insurance initiatives pool.

Limits on Medical Resident Working Hours
Amid evidence of violations by hospitals of the lim-

itations on medical resident working hours, Part 405
Regulations,31 established by the DOH following the
Libby Zion case and the Bell Commission report, HCRA
2000 now requires hospitals to develop compliance
plans which must be submitted to the DOH by April 1,
2000. In addition to annual audits by DOH of hospital
compliance with Part 405, hospitals are subject to fines
of $6,000 per violation found on an audit and up to
$50,000 for repeated failure to adhere to a corrective
action plan. Finally, hospitals must supply data to DOH
as part of a DOH audit and failure to do so can result in
a $10,000 fine.

Other HCRA 2000-Funded Initiatives
• Worker retraining to address changes in the

health care delivery system continue to be fund-
ed. Funding, which ranges from $30 to $50 mil-
lion annually through 2003, will be available
through grants administered by DOH. Health
worker unions, hospitals, long-term care facilities,
and other organizations are eligible to apply.

• A toll-free hotline is established in the Depart-
ment of Health to receive reports of alleged fraud
and abuse in the Medicaid program.

• A tobacco use prevention and control program is
established in the DOH to prevent and reduce
tobacco use among minors and adults.

• Funding is provided for audit expenses to deter-
mine payor and provider compliance with pool
payment requirements.

• Funding is provided for various community men-
tal health services programs, public health pro-
grams, the Elderly Pharmaceutical Insurance
Coverage (EPIC) Program, a subsidy for the
Roswell Park Cancer Institute Corporation,
school-based health centers, and the State’s Med-
icaid costs for dual-eligible Medicare recipients.

Councils and Commissions
The oversight role of the Council on Health Care

Financing is continued through HCRA 2000 and a new
Commission on Financially Distressed Residential
Health Care Facilities is established which shall report
to the Governor and the Legislature by December 31,
2001.
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Other Provisions
The authority for hospitals to elect to receive pay-

ments on admission of Medicaid patients to improve
hospital cash flow is continued.

The authority for DOH to conduct ambulatory care
pilot reimbursement programs is continued.

In allocating funds from the hospital restructuring
pool, consideration shall be given to the extent to which
a hospital has alternative sources of funds, including
through affiliation with other hospitals.

Funding is provided to the DOH for costs of
administering HCRA 2000 and health care reimburse-
ment-related programs.

Sunset Date 
The bill provides that “the provisions of sections

2807-c, 2807-j, 2807-s, 2807-t, 2807-v and 2807-w of the
public health law, as added or amended by this act,
shall expire and be deemed to be repealed on June 30,
2003. . . .”32

Conclusion
This is a comprehensive bill that was designed to

establish the scope of the Medicaid program for the
next 3½ years. However, county governments have
been greatly dissatisfied with the imposition of 25% of
the cost of the new Medicaid expansion under the Fam-
ily Health Plus program. As stated above, bills have
been introduced in both the Assembly and the Senate to
make the State completely responsible for the 50% non-
federal share of the program. This has led to a well-
publicized rift between Governor Pataki and Senator
Bruno, the Senate Majority Leader. Thus, we can expect
continuing debate on the scope and financing of the
State’s Medicaid program and HCRA 2000 initiatives.
Further, the State’s Medicaid managed care program33

expires this year and reauthorization is expected to be
addressed in this legislative session.

“[W]e can expect continuing debate on
the scope and financing of the State’s
Medicaid program and HCRA 2000
initiatives.”



When the Doctor Charges More than the Plan
Determines Is Usual, Reasonable and Customary:
Strategies for Limiting Patient Responsibility for the
Cost of Out-of-Network Care Under the Point of Service
Health Care Benefits Option 
By Edward McArdle

Emily Marino was insured when she
discovered that she had breast cancer,
so the bills were the least of her prob-
lems. Or so she thought. Though she
was covered by Oxford, Marino ended
up with some $25,000 in out-of-pocket
expenses after undergoing a lumpecto-
my, mastectomy, and the countless hos-
pitalizations, tests, and appointments
that can come with breast cancer. Even
now, almost a year and a half after
diagnosis, Marino’s follow-up bills are
still piling up. Much of this mounting
debt can be traced to the sometime
giant discrepancies between what her
out-of-network providers at Memorial
Sloan-Kettering billed and the mysteri-
ous, ever-shifting charges known as
“usual and customary rates” (or UCRs
in HMO-speak).1

The issue raised by Emily Marino and other con-
sumers who are seriously ill is an all too common and
compelling one—a patient recently diagnosed with can-
cer who requires extensive and immediate medical
treatment and resolves to receive this treatment under
her Point of Service (POS) option from the “best”
providers, who by dint of reputation charge the highest
rates of any providers.2 Because they have not signed a
participating contract with the patient’s Managed Care
Organization (MCO), the patient’s doctors and other
providers are not limited by contract in how much they
can charge for their services or from balance billing the
patient for amounts not paid by the MCO.3 The only
limitation is the common law requirement that the
provider’s charges be reasonable.4

The patient, expecting that her responsibility will be
limited to the patient copayments set forth in her policy,
commonly 20%,5 does not determine what her medical
and hospital charges will be or attempt to negotiate
these charges in advance. Only after services are pro-
vided does the patient learn that her Plan will not pay
80% of the provider’s charges, but rather bases its pay-
ment of benefits on what it determines is a “usual, cus-

tomary, and reasonable” (UCR) fee.6 The patient can
end up owing 50% or more of the provider’s bills when
she had expected that she would owe no more than
20%. 

This is a growing issue for many consumers, as
MCOs respond to market demand and government
mandates7 to provide consumers with increased
provider choice, and providers respond to MCO reim-
bursement discounting by refusing to join provider
networks.8 As patients exercise POS rights, they find
themselves unwittingly caught in the crossfire of
increasingly restrictive MCO payment of UCR fees and
pace-setting charges by providers with brand-name rep-
utations who attract consumers because of their reputa-
tion, but who also charge significantly more than less
well-known providers. 

As discussed below, patients who find themselves
stuck with unexpected bills have several limited strate-
gies available. As discussed in Part I, consumers can
challenge the Plan based on its methodology for deter-
mining a UCR fee, or, more successfully, on its failure to
unambiguously define its terms. Further, although the
bar is higher, challenges can be made to determinations
made by Plans organized under the Employee Retire-
ment Income Security Act (ERISA)9 through various
arguments designed to reduce the deference ordinarily
accorded to Plan determinations and to persuade the
court to apply common law principles of contract con-
struction that favor insureds. 

Alternatively, the consumer’s best argument may
be to challenge the reasonableness of the provider’s
actual charges. As set forth in Part II, the charges of
providers who agree to steep discounts in managed
care contracting, but charge individual patients far
higher amounts, may be subject to attack as unreason-
able and violative of state consumer protection laws. 

I. Challenging Plan Payment Based on Its
Methodology for Determining UCR or
on Inadequate Disclosure to Insureds 

With rare exception, an MCO’s method for deter-
mining a UCR charge will likely pass court muster if it
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most frequently used HIAA percentile level is the 80th
percentile rate.17 As described by one Plan, by paying at
the 80th percentile, “it is expected that, for a given serv-
ice, the amount charged by 80% of all providers in the
region will be less than the maximum allowable reason-
able and customary charge.”18

Under any standard of court review, even no defer-
ence review, it is likely that a statistically based process
used for determining a UCR fee which is consistently
applied will pass court muster. MCO methods based on
internal statistical data and analyses have withstood
challenge in several reported court decisions.19 Further,
MCO payment based on HIAA rates have additional
credibility because they are outside the control of the
insurer and are often used by providers as a benchmark
for determining actual charges.20 There is no require-
ment that Plans base UCR payments on a provider’s
actual charges, although that is in fact how many con-
sumers interpret their POS benefits. MCOs ordinarily
will pay based on a provider’s actual charges only if
they amount to less than the UCR fee schedule.21

This is not to say that some Plans, in particular self-
insured and self-administered Plans, may be paying
claims using a non-statistical and whimsical approach
designed to pay out as little as possible. A payment
process which is not statistically based or consistently
applied would be subject to challenge under any stan-
dard of court review.22

Further, this does not foreclose challenge based on
the MCO’s failure to adequately disclose its payment
method for UCR fees to insureds.

B. Even If an MCO’s Method for Determining a
UCR Charge Passes Court Scrutiny, It May Fail If
It Is Inadequately Disclosed to Insureds

Even if the process and analysis used by the MCO
is reasonable, it can be challenged if it was not fully dis-
closed in the Plan member handbook or subscriber con-
tract given to members, who reasonably believed that
payment would be based on actual provider charges.23

The consumer could also argue that she or he would
not have obtained services under the POS option if she
or he had known in advance the amount the MCO
would pay, or that she or he would have attempted to
negotiate a lower price from the provider. 

The following are two arguments for finding ambi-
guity in ERISA-based and other Plan definitions and
disclosure of UCR payment methods. 

1. UCR Definition in Subscriber Contract Is Not
Tied to a Fixed Standard

If the consumer’s subscriber contract does not
explain the method used by the MCO to determine
UCR payment or if it is not fixed to a disclosed stan-

is statistically based and consistently applied (See Part
I.A). Less clear is whether a Court will determine that
the Plan adequately disclosed its payment method to
insureds and will apply common law principles of con-
tract construction that favor the insured’s interpretation
of benefits (See Part I.B). Further, although the thresh-
old for overturning MCO benefit determination is high-
er if the plan is organized under the Employee Retire-
ment Income Security Act (ERISA), under evolving
ERISA jurisprudence, courts are increasingly willing to
accord less deference or no deference to Plan decisions,
to find contract ambiguities, and to apply common law
principles that favor the insured’s interpretation (See
Part I.C.). 

A. In Most Cases, an MCO Method for
Determining Payment of UCR Fees which Is
Statistically Based Will Not Be Overturned
By a Court

Consumers seeking to challenge the standard meth-
ods used by MCOs to determine payment of UCR fees
face a difficult road, even though the MCO payment
may be substantially less than the provider’s actual
charges and leave the patient owing more than the POS
copayments she or he had bargained for.

In most cases, the Plan will have reserved the right
in its subscriber contract to make payment based on an
amount it determines to be a UCR fee. In virtually all
cases, this is based on a fixed schedule determined by
the MCO, not on the provider’s actual charges. If the
provider’s actual charges are lower than the MCO’s
UCR fee, Plans commonly reserve the right to make
payment based on the provider’s actual charges.10

Some MCOs base POS payments on an internal sta-
tistical analysis of processed claims to determine the
average charge for a particular procedure.11 This statis-
tical analysis has been reviewed in several reported
cases.12 Commonly, under this method UCR fees are
determined using statistical methods based on internal
provider charge data for each procedure in each geo-
graphic location.13

Other Plans rely on rates established statistically by
the Health Insurance Association of America (HIAA).14

HIAA has described its “Prevailing Healthcare Charges
System” as “the nation’s largest, most comprehensive,
up-to-date database of provider charges for private sec-
tor health care services.”15 These rates are described as
based on millions of actual provider charges, are sub-
jected to statistical testing, and are published every six
months. 

Subscribers to HIAA rates can choose from eight
different percentile levels, which allow Plans to pay at
rates that are somewhat higher or somewhat lower than
the statistically average actual provider charge.16 The



dard, the insured could argue that the term is ambigu-
ous.24 In both New York and other states, courts have
found ambiguity in health insurance contracts which do
not explain how a UCR fee is determined, and have
applied common law principles of contract construction
that require that terms be interpreted under an average-
man standard.25 Courts are most likely to find ambigui-
ties and to interpret them against an MCO when the
Plan is organized under state law, making it subject to
review under state common-law principles of contract
interpretation, or when the Plan is an ERISA plan
reviewed under less deferential de novo court review.26

This argument is least likely to prevail in an action
against an ERISA plan reviewed based on an “arbitrary
and capricious” standard of review, under which a
court provides Plan decisions with a high degree of def-
erence and is primarily focused on the reasonableness
of the Plan’s actions.27

MCOs have responded by defining contract terms
using fixed, outside standards, making it more difficult
to find ambiguity.28 In defining UCR, many Plans have
expressly tied the definition in member handbooks/
contracts to a fixed percentile of HIAA,29 or have added
qualifying language that payment is based on the aver-
age charges by similarly qualified physicians and not
on a provider’s actual charge.30

2. The Plan Pays UCR Differently Based on
Different Agreements Negotiated With
Employers, Which Is Not Disclosed in Its
Member Handbook or Subscriber Contract

Plan payment under the POS option often varies
depending on the MCO’s agreement with the employer
who is ultimately footing the bill.31 For example, an
MCO’s agreement with one employer may be to pay
POS benefits based on 40% of HIAA, and with another
at the substantially higher 80% of HIAA.32 Some mem-
ber handbooks and contracts do not state the HIAA
percentage under which payment is made.33 Some
physicians have alleged that the benchmark for UCR
payment by MCOs is 80% of HIAA; however, there
appears to be no legal bar to Plans paying at a lesser
percentage of HIAA or using some other process that is
reasonable and adequately disclosed to members. There
is some anecdotal evidence that UCR calculations are
increasingly being based on a lower percentage of
HIAA which, if true, would increase the amount owed
by patients when obtaining out-of-network benefits.34

If the Plan’s payment differs depending on its
agreement with the employer that is not disclosed to
insured employees, this could be the basis for arguing
that the Plan’s definition is ambiguous, thereby trigger-
ing a reasonable layperson’s interpretation of contract
benefits, even under the least searching arbitrary and
capricious court review.35

C. ERISA Creates Additional Hurdles Because of a
More Deferential Court Review That Does Not
Apply Consumer-Friendly Common Law
Principles of Contract Construction, But an
Evolving Jurisprudence Is Making It Easier to
Overcome These Obstacles

The Employee Retirement Income Security Act
(ERISA), which governs the provision of health care
and other benefits by most private employers, is the set-
ting for most disputes over the proper payment of UCR
benefits.36 Approximately 65% of Americans receive
their health insurance through an ERISA plan.37

Although ERISA expressly authorizes patients to
bring civil actions to overturn Plan decisions denying
payment of benefits,38 it has traditionally been difficult
for patients to prevail because court review has general-
ly been under deferential “arbitrary and capricious”
review, and because federal courts have been less likely
to apply common law principles of contract construc-
tion that favor the insured’s interpretation of ambigu-
ous terms.

When reviewing the decisions of an ERISA plan,
the Court’s review will be limited, based either on the
deferential “arbitrary and capricious” standard or the
more searching de novo standard of review.39

The Court will apply the “arbitrary and capricious”
or abuse of discretion standard when the Plan gives the
administrator or fiduciary discretion to determine eligi-
bility for benefits or to construe the terms of the plan.40

A Court, however, will review under a de novo standard
when the Plan administrator was not given such discre-
tionary authority to make decisions.41 De novo review
means not only that the Court provides less deference
to the Plan’s decisions, but that it may also substitute its
own judgment and makes it more likely that it will base
its decision on the consumer’s reasonable interpretation
of contract provisions.42

Courts have also begun to weigh into their review
of ERISA and other plans the inherent conflict for an
MCO between its decision-making role in determining
whether to pay benefits and its profit-making role.43 In
some federal circuits, the court will apply a “continuum
of deference” if the Plan is operating under a conflict of
interest in making benefit interpretations.44 In the Sec-
ond Circuit, the standard is somewhat higher, requiring
the patient to establish that “the conflict affected the
reasonableness of the [Plan’s] decision,” and, if estab-
lished, applying de novo review.45

Further, state statutes and common law, including
principles of contract interpretation that apply the
insured’s reasonable expectations and resolve ambigui-
ties in favor of the insured, are preempted by ERISA.46

Courts have recognized that a federal common law
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which leaves the patient open to owing more, some-
times substantially more, than the copayments and
deductibles for POS set forth in the subscriber con-
tract.56

Although determining what is a reasonable charge
is fact-intensive and subject to differing interpretation
even if the facts are undisputed,57 at least one commen-
tator argues that the bill of a provider which is substan-
tially more than the amount it accepts in direct contract-
ing with MCOs is not reasonable.58 Given the
substantial discounting by providers in managed care
contracts with MCOs, a patient’s self-pay bill could be
twice the amount paid by an MCO to the same provider
for the same procedure.59 The patient could argue that
the provider’s charges do not constitute a reasonable
fee because the provider steeply discounts charges in
contracts with MCOs, only charging the full rate to
patients who are not shielded from personal liability by
a direct contract between the MCO and the provider.60

Further, the provider practice of charging con-
sumers, who have neither discussed nor agreed on a
price for the medical services, double or more what
they agree to in arms-length contracting with MCOs, is
questionable. In addition to the defense that the charge
is unreasonable, the patient could also argue that it con-
stitutes a violation of New York’s General Business Law
§ 349, which prohibits “deceptive acts or practices in
the . . . furnishing of any service in this state.” This
statute provides a basis for action by the New York
Attorney General to protect consumers, but it also
authorizes a private cause of action for “any person
who has been injured by reason of any violation of this
section . . . to enjoin such unlawful act or practice.”61

Alternatively, the class action has been proposed as
means for individual consumers to challenge health
care issues that affect the public generally,62 but has met
with mixed results.63

Conclusion
There are several arguments, depending on the cir-

cumstances, that patients could make to reduce the
amount they owe for POS services when the difference
between Plan payment and provider charge is more
than the patient’s policy copayment. If the subscriber
contract is silent or ambiguously defines UCR payment
fees, the consumer could argue that the Plan is required
to pay benefits based on the amount actually billed by
the provider and not on a schedule created by the MCO
that is unrelated to the provider’s actual charges. This
argument is less persuasive if the Plan pays at 80% or
higher of rates established by HIAA, commonly consid-
ered to be the benchmark for out-of-network payments,
or if the provider’s charges are far higher than other
providers. 

applies under ERISA.47 However, they have not uni-
formly incorporated state common law principles of
contract interpretation into its creation, especially when
Plan decisions are reviewed under the more deferential
arbitrary and capricious standard.48

Needless to say, a key consumer strategy has been
to argue for a less deferential court review of ERISA
plan decisions. As more Courts review Plan decisions,
an evolving ERISA jurisprudence has developed which
accords less deference to Plan determinations and
applies common law principles of contract interpreta-
tion that favor insureds.49

Primarily, consumers can argue that the Court
should review Plan decisions de novo, with no defer-
ence, because the Plan did not provide its administrator
or fiduciary with sufficient discretion to trigger the less
searching arbitrary and capricious review. As a fallback
position, the consumer can argue that the Court should
employ a heightened scrutiny under the arbitrary and
capricious standard based on a Plan’s conflict of interest
between its decision-making and profit-making roles.50

Under a low deference or no deference review, a Court
is more likely to substitute its own judgment for that of
the Plan or to apply common law principles of contract
construction that construe ambiguities in favor of the
insured or apply the reasonable expectations of the con-
sumer.51

II. Challenging Reasonableness of Actual
Charges of Providers Who Agree to
Steeply Discounted Rates in MCO
Contracting

In some cases, the patient’s best argument is to
challenge the reasonableness of the provider’s bills
rather than the payment by the MCO. Commonly, and
perhaps nearly universally, patients and physicians do
not discuss the price to be charged before services are
provided.52 Although this is not important when the
patient is receiving in-network benefits, because the
contract between the provider and the MCO shields the
patient from balance billing, it is crucial for the patient
when receiving services from a non-participating
provider.53

When the provider does not have a direct contract
with the patient’s insurer or third-party payer, or the
patient is uninsured, the law implies a promise that the
patient will pay the physician the reasonable worth of
the services.54 A number of elements are weighed by a
court in determining reasonableness, including the
qualifications and experience of the provider, and the
amount that similarly qualified providers charge for the
same services.55 There is no bar, however, to this
amount being more than the Plan considers to be UCR,



A more persuasive argument could be made, in
many cases, that the provider’s charges are unreason-
able if the provider charges the self-pay patient signifi-
cantly more than she or he has agreed to accept from
MCOs. This argument is less persuasive if the provider
charges more than other providers but does not con-
tract with MCOs, as is apparently the case with many
nationally known hospitals and physicians who charge
premium prices, but do not discount rates in MCO con-
tracting. 

In all cases, consumers could benefit from a better
explanation by MCOs of POS benefits, including the
pitfalls of obtaining services from providers who have
not contracted with the MCO. With a better under-
standing of POS benefits, consumers would know in
advance what their MCO will pay and could attempt to
negotiate the cost of services from the POS provider or
decide to obtain services within the network. At the
very least, if consumers knew what they were getting
into when using POS benefits, they could make a rea-
soned determination whether going out-of-network for
benefits that could be provided in-network was worth
the financial cost and uncertainty.64
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LEGISLATION REPORT

Health Law Section

REPORT NO. March 15, 2000

A. 4114 By: Assemblyman Gottfried

Assembly Committee: Health

Effective Date: The 1st day of June next succeeding the year in which
it becomes law.

AN ACT to amend the public health law, in relation to establishing procedures for making medical treat-
ment decisions on behalf of persons who lack the capacity to decide about treatment for themselves and to
repeal certain provisions of such law relating thereto 

LAW AND SECTION REFERRED TO: Public Health Law, Article 29-C

REPORT PREPARED BY THE HEALTH LAW SECTION

THE BILL IS APPROVED

The Health Law Section hereby restates its support for the Family Health Care Decisions Act. We pre-
viously wrote in support of this proposal in 1995 and 1997. As we stated in 1997:

Existing law imposes needless suffering on dying patients and their families by requiring
the provision of treatment that runs contrary to the patient’s wishes and best interests.
New York is among a handful of states in the nation that continues to deny family mem-
bers and others close to the patient the authority to forgo life-sustaining measures for inca-
pacitated patients in accord with appropriate safeguards. Our laws on this matter are
unreasonable and unsound.

Much has changed in health care in recent years, but New York’s rule on end-of-life care, unfortunate-
ly has remained in place. We urge the Legislature to finally recognize the harshness of that rule, and to
replace it with the more reasonable, more humane and more respectful principles set forth in the Family
Health Care Decisions Act.

For the foregoing reasons, this bill is APPROVED

Chair of the Section: Robert N. Swidler, Esq.



Statement in Support of S.4449 and A.7288
on Telemedicine

The practice of telemedicine, the use of electronic
communications to deliver health care services at a dis-
tance from the health care provider, is widely relied
upon in New York and other states to provide medical
care that would not otherwise be available to patients.
For this reason, it is increasingly important to amend
New York law to provide guidance to practitioners and
regulators about the practice of telemedicine and to pro-
mote the interests of patients. The Health Law Section
supports two pending bills that address telemedicine,
S.4449 and A.7288, with the amendments as proposed
below. Both bills take the right approach to this critical
issue, but require amendment to clarify the scope of the
bills and extend the protections accorded patients. 

The burgeoning practice of telemedicine offers
important benefits for patients, including increased
access to specialty care for patients who live in rural
areas, are homebound, or reside in confined settings
such as prison. Telemedicine may also improve emer-
gency treatment by providing needed access to specialty
care. At the same time, telemedicine presents certain
risks that should be addressed by public policy, includ-
ing the need to protect patient confidentiality and con-
tinued access to face-to-face consultation when feasible
and desired by the patient. A separate statement pre-
pared by the Health Law Section on the legal, ethical,
and policy issues posed by telemedicine is attached.

Comments on S.4449
Health care professionals licensed in other states

that practice telemedicine in New York State face uncer-
tainty about their exposure to civil and criminal liability
for practicing without a New York license. This uncer-
tainty urgently requires resolution. Senate Bill 4449
would amend the New York Public Health and Insur-
ance Laws to: (1) establish a separate licensure system
for telemedicine; (2) provide that New York has authori-
ty to enforce professional standards of practice and pro-
tect the well-being of patients in New York State; (3)
require insurance coverage for telemedicine when such
services would be covered if provided in a traditional
face-to-face consultation; and (4) mandate informed con-
sent for use of telemedicine; and (5) give patients access
to telemedicine records. These legal changes are essen-
tial at the present time.

The general approach taken by S.4449 would create
sound public policy and a needed legal framework for
the practice of telemedicine in New York State. Howev-
er, the legislation must be amended to clarify its scope
and expand the protections for patients.

Definition of Telemedicine; Scope of the Bill. The
definition of telemedicine set forth in § 3920 is over-
broad, and would encompass numerous activities that

should not fall under the scope of this legislation. Sec-
tion 3920 defines telemedicine to mean “ . . . the practice
of health care delivery, diagnosis, consultation, treat-
ment, transfer of medical data and education using syn-
chronous and asynchronous interactive audio, video or
data communications.” This definition would cover
activities that should not require licensure, including
email or phone calls in an established patient- physician
relationship or the transmission of information or data
solely for purposes of medical education or research, as
well as activities that should not be licensed without fur-
ther deliberation and review, including the practice of
medicine on the Internet in the absence of a pre-existing
patient-physician relationship. 

The Health Law Section proposes that § 3920 should
be amended to define telemedicine as follows: “diagnos-
ing, treating, operating, or prescribing for any human
disease, pain, injury, deformity or physical condition via
electronic communication for a patient located in New
York State, except that the following practices shall not
be included in this definition: (i) consultation between a
physician responsible for the patient’s care in New York
State and a physician outside the state in the absence of
direct contact, communication, or examination of the
patient via teleradiology or other electronic communica-
tion; (ii) the provision of diagnostic or treatment services
to a patient in New York State as follow up to medical
care initially provided to the patient outside the state;
(iii) and the provision of medical services or information
on the Internet or by telephone.” In addition, the defini-
tion of the practice of telemedicine for licensure purpos-
es set forth in proposed § 6525-A should exclude diag-
nosis, treatment, operation, or prescribing that is
infrequent and not part of a regular, ongoing practice by
the physician. This proposed definition tracks the defini-
tion of medical practice and the consultation exemption
for licensure set forth in existing law. ( N.Y. Education
Law §§ 6521, 6526)

Safeguarding Patients’ Interests. The Health Law
Section recommends that the patient protections in
S.4449 be extended to address other key patient inter-
ests. First, the bill should clarify that the consulting
physician or other health care professional in New York
State has the obligation to obtain informed consent. Sec-
ond, S.4449 in a substantive provision or in a statement
of legislative intent should state that telemedicine
should not be used as a substitute for traditional face-to-
face consultation if such consultation is medically
appropriate, feasible, and preferred by the patient. 

The bill contains important protections for informed
consent in light of the fact that telemedicine is an entire-
ly new way to deliver treatment and it is likely that nei-
ther providers nor patients have considered the implica-
tions of the technology for patients. The requirements
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Given the rapid proliferation of telemedicine and its
impact on the delivery of health care, the Health Law
Section supports this legislation and recommends that
the mandate to examine issues presented by telemedi-
cine be extended to include certain critical questions rel-
ative to patient access, confidentiality and care. Specifi-
cally, the Health Law Section proposes that § 1 of the bill
be expanded to list the following issues for examination:
(1) improved access to care offered by telemedicine,
including access by vulnerable populations such as the
elderly homebound, rural low income communities, and
prisoners, and public policies that could expand access
to telemedicine for these populations; (2) the extent to
which telemedicine is being used to substitute for face-
to-face consultation for the convenience or financial
interests of providers rather than the needs of patients;
(3) the impact of telemedicine on the patient-physician
relationship, including review of state or national stud-
ies and studies of patient satisfaction; (4) the effective-
ness of telemedicine compared to traditional face-to-face
consultation; (5) the security of information transmitted
via telemedicine and the need for specific policies
regarding storage and confidentiality of that informa-
tion; and (6) the role of nurses, psychologists and other
health care professions in providing telemedicine.

Ordinarily, telemedicine is practiced in the context
of an ongoing patient-provider relationship. In general,
a physician or other health care professional initiates
contact with the physician providing services at long
distance using telemedicine technology. At the present
time, a growing number of services are being provided
on the Internet in the absence of a pre-existing or ongo-
ing relationship between patient and physician. These
practices include services traditionally considered the
practice of medicine, such as consultation and prescrib-
ing, as well as the provision of information tailored to
respond to the patient’s particular medical condition
and circumstances. These practices, often referred to as
“cybermedicine,” should not be licensed under the
umbrella of S.4449. Instead, such practices should be the
subject of extensive study under A.7288, with appropri-
ate attention given to the ethical, legal, and regulatory
issues raised by such activities. Among other issues, it
will be important to examine activities that might consti-
tute the practice of medicine over the Internet and
develop a clear framework for public policy for medi-
cine online.

Conclusion
In conclusion, the Health Law Section would strong-

ly support passage of S.4449 and A.7288 with the
amendments proposed to clarify and strengthen these
two important pieces of legislation.

This Statement was drafted by Tracy E. Miller.

for informed consent under the proposed new § 3921(B)
should be expanded by adding the following language
to the statement that the potential risks, consequences,
and benefits of telemedicine must be disclosed: “includ-
ing but not limited to the risk that third parties such as
technicians may be present but not visible to the patient
during the provision of services, and that the telemedi-
cine encounter may result in a record of all statements
by the patient and others during the clinical examina-
tion or visit.” Other provisions, in particular, proposed
§§ 3921(A), 3921 (2), (3) (4) and (6) should be deleted.
Several of these provisions would apply as a matter of
course without specific statement. A separate statement
in addition to informed consent indicating the patient
has understood the information should not be required.
That statement is the essence of informed consent; it is
unduly onerous and confusing to require two state-
ments. Section 3921(5) should also be amended, deleting
reference to consent by a “parent or legal representa-
tive” for an incapacitated patient, and referring instead
to “the person authorized to consent to treatment.” 

Significantly, S.4449 has key provisions for profes-
sional oversight. It would subject out-of-state practition-
ers to New York State professional standards by defin-
ing the practice of telemedicine as the practice of
medicine in New York State, and by subjecting practi-
tioners to the oversight of the Department of Education
(§ 11). Currently, the bill requires that the applicant for a
telemedicine license be licensed as a physician in anoth-
er state. The requirements for licensure should be tight-
ened in several respects. First, the bill should require
licensure in a state that the Commissioner of Education
has determined has standards of licensure commensu-
rate to New York standards. Second, the Commissioner
should be required to determine as part of the applica-
tion review that the license in not subject to any limita-
tion or suspension in another state. Finally, the Health
Law Section proposes that practitioners who apply for a
telemedicine license be required to subject themselves to
civil jurisdiction. This would allow New York State resi-
dents to bring an action in this State where the injury
occurs rather than a remote location.

Reimbursement. Section 6 of the bill proposes that a
new § 4406-e be added to the Public Health Law stating
that “no organization certified pursuant to this article
shall require face-to-face contact between a health care
provider and an enrollee for services provided through
telemedicine.” This provision seems designed to bar the
requirement of face-to-face contact as a condition for
reimbursement for services that would otherwise be
covered, and should state this purpose more clearly.

Comments on A.7288
Assembly Bill 7288 provides for the study of

telemedicine and report of the findings by the Commis-
sioner of Health to the Governor and the Legislature.
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Section Annual Meeting a
Success 

On January 26, 2000, the Health
Law Section held its Annual Meeting
at the Marriott Marquis Hotel in
Times Square, NYC. The meeting
was part of the five-day Annual
Meeting of the New York State Bar
Association (NYSBA).

The Section events were very
well attended—both educational
programs sold out—and were quite
successful.

In the morning, several commit-
tees held their meetings, including
the Committee on Biotechnology and
the Law, the Fraud, Abuse and Com-
pliance Committee, the Professional
Discipline Committee, and the Spe-
cial Committee on Medical Informa-
tion.

Later that morning, there was a
professional education program on
employment law issues that health
lawyers might face, including dis-
putes under the Family Medical
Leave Act, the Americans with Dis-
abilities Act and ERISA. The pro-
gram, “Disability, Discrimination
and Benefits Claims in the Year
2000,” included some lively interac-
tion among the speakers, who
brought sharply different perspec-
tives to the issues.

At the luncheon business meet-
ing, Section Chair Robert Swidler
contended that the Section was now
well-positioned to be a force for
good. He urged the members to act
through the committees “to add our
voice, our perspective, to the great
issues of health law and policy.”

The Section then conducted its
business meeting, at which the mem-
bers elected new officers, and adopt-
ed amendments to the Section
bylaws (See related stories, below).

The featured luncheon speaker
was Hank Greenberg, General Coun-

sel to the NYS Department of
Health. He spoke first of the impor-
tance of the Section’s work. He then
discussed the recently re-enacted NY
Health Care Reform Act, and
focused on the significance of a part
of that statute, Family Health Plus.
That initiative makes health care
coverage available to low-income
families who do not qualify for Med-
icaid.

The afternoon educational pro-
gram concerned the liability of man-
aged care organizations and their
medical directors. The program fea-
tured prominent speakers who
offered clashing viewpoints on the
issue of empowering patients to sue
HMOs or their medical directors for
the adverse results of their claims
decisions. 

Upcoming MCLE Program on
Medical Information

During the past year, the federal
government has moved toward
implementing major, complex regu-
lations to protect the privacy of med-
ical information and to facilitate uni-
form protocols for the secure
electronic transmission of such infor-
mation. To help health lawyers
familiarize themselves with these
initiatives and the underlying policy
issues, NYSBA and the Section are
cosponsoring a professional educa-
tion program entitled “Protecting
Health Information and Technology:
New Requirements and Risks.” 

The program will be held at
three locations: 

Long Island May 4

Rochester May 4

New York City May 11

The program chairs are Anne
Maltz and Gary Fields. Further infor-
mation is available from the Sec-
tion’s website.

News from the Health Law Section

“The Section events were
very well attended—both
educational programs sold
out—and were quite
successful.”
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New Section Officers Elected

At its January 26 Annual Meet-
ing, the Section elected its officers for
2000-2001. They are as follows:

Chair: Tracy Miller 

1st Vice Chair: Robert Abrams

2nd Vice Chair: Salvatore Russo

Secretary: Linda Nenni

Treasurer: Robert Corcoran

Tracy Miller, the incoming chair,
is a Clinical Associate Professor of
Health Policy at Mt. Sinai Medical
School, and recently served as Proj-
ect Director for the Quality Forum
Planning Committee, convened by
Vice President Al Gore to build an
organization to advance quality
measurement improvement. Ms.
Miller, a graduate of Harvard Law
School and author of numerous arti-
cles on health law policy issues, was
previously the Executive Director of
the NYS Task Force on Life and the
Law. 

The new officers take office in
June 2000.

Inhouse Counsel Committee
Sponsors Educational Session

In January, the In-House Counsel
Committee held the first of an
expected series of educational pro-
grams for inhouse counsels. The pro-
gram included two segments: a pres-
entation by attorneys on negotiating
managed care contracts, and a pres-
entation by attorneys on labor organ-
izing at health care facilities.

Committee Chair Patrick Taylor,
who is General Counsel to Albany
Medical Center, organized the event,
which was held at the NYC offices of
Nixon Peabody. He plans to hold
similar programs on other topics in
the near future.

The Inhouse Counsel Committee
is open to attorneys who hold in-
house positions with health care
providers, health insurers, and other

health care organizations. For more
information, contact the Health Law
Section’s NYSBA Liaison, Lisa
Bataille, at 518-487-5680.

Over 100 Join Section List-Serve

The Health Law Section’s list-
serve now has over 100 subscribers.

The list-serve—basically an
Internet bulletin board—focuses on
the interests of New York State
health lawyers. Subscribers submit
inquiries, comments and other mes-
sages, which are instantly e-mailed
to all other list-serve subscribers.
Health lawyers use the list-serve to
obtain advice from their colleagues,
and to share information.

It is easy to subscribe. Instruc-
tions are found on the Section’s web-
site—http://www. nysba.org/
sections/health. If you encounter
difficulties, contact Gary Sawtelle at
NYSBA for help—
gsawtell@nysba.org.

Incidentally, subscribers to this
and other list-serves should not use
e-mail services that automatically
reply to e-mail by announcing that
they are on vacation or out of the
office: it could announce your vaca-
tion repeatedly to all list-serve sub-
scribers. 

Medical Information Committee
Comments on Proposed Regs

In January, the Special Commit-
tee on Medical Information submit-
ted written comments on behalf of
the Health Law Section to HHS
regarding the proposed Standards
for Privacy of Individually Identifi-
able Health Information (45 CFR
160-164). The Committee, chaired by

Anne Maltz, focused on premption,
disclosure with authorization and
specific instances of disclosure with-
out authorization. Special thanks to
the participants on this project:
James Fouassier, Frank Grad, James
Horan, Philip Rosenberg, Claudia
Torrey and Anne Maltz. 

Bylaws Revisions Adopted 

On January 26, the Section mem-
bers voted to adopt various amend-
ments to the Section’s bylaws. For
example, the proposed amendments
would limit the Section Chair to a
one-year term, and generally would
limit committee chairs to two one-
year terms. The proposed amend-
ments would also reduce the size of
the nominating committee, and for-
malize the nomination process. They
would also require candidates for
elected offices to have been Section
members for at least three years.

The Bylaw amendments, which
become effective in January 2001, are
set forth on the Health Law Section’s
website: http:/www.nysba.org/
sections/health.

Health Lawyers Needed for Pro
Bono Work

Attorneys with working knowl-
edge of Medicare or Medicaid law
are urgently needed to provide pro
bono assistance to low-income
clients. 

Anne Erickson, President and
CEO of Greater Upstate Law Project,
urged health lawyers to devote their
skills to help one or more pro bono
clients with these and other health-
care-related legal concerns. 

Providing pro bono services can
be enormously helpful to a needy
client. But it can also be professional-
ly and personally rewarding for the
attorney.

Greater Upstate Law Project is
the support center for legal services
throughout upstate New York. But
the need for services is statewide.

“The list-serve—basically
an Internet bulletin
board—focuses on the
interests of New York
State health lawyers.”
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For more information about offering
your services, the Section’s Web site
now carries a list of organizations
that would welcome your offer and
coordinate your health law-related
pro bono activities. If you’d like to
add an organization to that list, send
an e-mail to the Section’s Web site
Director Sean Nataro at snataro@
yahoo.com.

For those who seek even greater
involvement, the 5th New York
Legal Assistance Partnership Confer-
ence will be held in Albany, NY
Monday, June 12 - Wednesday, June
14. The conference will offer nearly
50 workshops, covering areas such
as housing, family law, HIV/AIDS
issues, disability law, economic
development, consumer issues,
bankruptcy and pro bono. The
NYSBA will be providing CLE credit

for many of the workshops. For
more information about the confer-
ence and how to register, please con-
tact Eva Valentin-Espinal at 518-487-
5641 or probono@nysba.org.

High Marks for Health Law and
the Internet Program

The program on Health Law and
the Internet, cosponsored by NYSBA
and the Section, was highly regarded

by those who attended, according to
participant surveys. Indeed, some
noted that it was among the most
valuable programs they had ever
attended.

The program was offered by the
Section for the first time in Novem-
ber and December at four locations
throughout the state. It covered,
among other topics, finding general
legal resources on the Internet,
health-law-specific websites, and
research strategies. Speakers also
addressed legal, policy and ethical
issues relating to health-related inter-
net activities. 

Robert Abrams was program
chair. Educational materials from the
program are available from NYSBA. 

“Providing pro bono
services can be enormous-
ly helpful to a needy
client. But it can also be
professionally and
personally rewarding for
the attorney.”

REQUEST FOR ARTICLES
If you have written an article and would like to have it published in the

Health Law Journal please submit to:

Professor Barbara L. Atwell or
Professor Audrey Rogers

Pace University School of Law
78 North Broadway

White Plains, NY 10603

Articles should be submitted on a 3 1/2" floppy disk, preferably in WordPerfect 5.1 or 6.1
or Microsoft Word, along with a printed original and biographical information,

and should be spell checked and grammar checked.
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Newsflash offers Section members a way to keep up on the comings and goings of their colleagues and upcoming
events of interest. Has there been a change in your practice?  Any recent or forthcoming articles or lecture presenta-
tions? Won any awards recently? Please send submissions to Professor Barbara Atwell or Professor Audrey Rogers, Pace
University School of Law, 78 North Broadway, White Plains, NY 10603.

Welcome New Members:
Lynn B. Almeleh
Jeanne Aronson
Lisa K. Axelrod
Michelle Deirdre Axelrod
Paulette Bainbridge
Shelly L. Baldwin
Ann Pooler Barbera
William L. Bergan
Arnold L. Berman
Charles A. Bilich
Mark A. Bloomberg
Gretchen A. Brodnicki
Paula M. Buchwald
Kenneth J. Burford
Theresa F. Burke
Joseph D. Callery
Justin B. Carangelo
James J. Coffey
Andrea F. Composto
William M. Conley
Frederick E. Coveler
Ann M. Curran
Ephraim Y. Davidowitz
Ivette DeLaCruz
Jason A. Dunkel
Karen C. Dunn
Ellice Fatoullah

Henry A. Fernandez
Margaret J. Finerty
Wendy Fleischer
Victoria Foster
Bethann Gannon
George M. Garfunkel
Edna Goldsmith
Jodi R. Goldstein
Synnova H. Gooding
Jennifer A. Grego
Catherine A. Gursky
Mona Hanna
Evette E. Harrison
Randi B. Heitzman
Mary Jo Herrscher
Deborah A. Hodys
Nathan L. Houck
Heather S. Hussar
Eric G. Johnson
Patricia W. Johnson
Wendy M. Joondeph
Albert Kass
Twila Keim
Jay Keller
Irene M. Koch
Adam M. Kohn
Sharon Cerelle Konits

Kevin Lastorino
Avi Leibovic
Betty Leon
Chavie T. Levine
Mark A. Levine
Lori E. Masterson
Michael McClaren
Kris M. McConville
Christine McHugh
Peter Meadow
Rita Menchel
Deborah S. Metrick
James P. Milbrand
Brian M. Murphy
Sheila J. Namm
Donna A. Napolitano
Elizabeth M. Neuwirth
Alice A. Niger
Eileen O'Rourke
Patricia Homan Palumbo
George V. Pappachen
Diane G. Pascutoi
Michael P. Pasternack
Tricia R. Payne
David W. Quist
Thomas R. Rafalsky
James Ramsey

Robert P. Rivers
Christopher Robinson
Christopher S. Rooney
Jacob B. Salamon
Jennifer Santilli
Alessandra T. Scalise
Ellen Schwartz
Denise Seldman
Jody Shachnow
M. Aileen Shinaman
Safura Siddiqui
Paul Sirois
Tina M. Smith
Joseph K. Strang
Mark L. Stulmaker
James A. Tacci
Susanna K. Ter-Jung
Tamar V. Terzian
Heather N. Tiberia
Kimberly Townsend
Maryellen E. Tria
Michael R. Vaccaro
Peter D. Van Buren
Ana L. Vazquez-Ubarri
Michael Brett Weinstein
Susan Beth Weisenfeld
Marc P. Zylberberg
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Biotechnology and the Law
James W. Lytle (Chair) 
Kalkines Arky, et al.
121 State Street, 3rd Floor
Albany, NY 12207
(518) 432-5990
Fax (518) 432-5996
e-mail: jlytle@kazb.com

Consumer/Patient Rights
Jeffrey S. Gold (Co-Chair)
Health Care Bureau
332 Miller Road
East Greenbush, NY 12061
(518) 474-8376
Fax (518) 402-2163
e-mail: nuggett477@aol.com

L. Susan S. Slavin (Co-Chair)
Slavin Law Firm, PC
350 Jericho Turnpike, Suite 301
Jericho, NY 11753
(516) 942-9300
Fax (516) 942-4411
e-mail: ssesqs1@ix.netcom.com

Ethical Issues in the Provision of
Health Care

Larry I. Palmer (Chair)
Cornell Law School
120 Myron Taylor Hall
Ithaca, NY 14853
(607) 255-3383
Fax (607) 255-7193
e-mail: lip1@cornell.edu

Fraud, Abuse and Compliance
James D. Horwitz (Chair)
Glens Falls Hospital
100 Park Street
Glens Falls, NY 12801
(518) 761-5208
Fax (518) 761-5273
e-mail: jhorwitz@glensfallshosp.org

Health Care Providers
Francis J. Serbaroli (Chair)
Cadwalader Wickersham & Taft
100 Maiden Lane, Room 703
New York, NY 10038
(212) 504-6001
Fax (212) 504-6666
e-mail: fserbaro@cwt.com

Health Care Delivery Systems
Robert A. Wild (Chair) 
Garfunkel Wild & Travis, PC
111 Great Neck Road, Suite 503
Great Neck, NY 11021
(516) 393-2222
Fax (516) 466-5964
e-mail: rwild@gwtlaw.com

Inhouse Counsel
Patrick L. Taylor (Chair)
Albany Medical Center
27 Dumbarton Drive
Delmar, NY 12054
(518) 262-3828
Fax (518) 262-4184
e-mail: taylorp@mail.amc.edu

Managed Care
Frederic L. Bodner (Chair)
Hinman, Straub, Pigors &

Manning, P.C.
10 Fox Run
Latham, NY 12110
(518) 436-0751
Fax (518) 436-4751
e-mail: fredb@hspm.com

Membership
Robert W. Corcoran (Chair)
57 Wilton Road
Cold Spring Harbor, NY 11724
(516) 367-3336
Fax (516) 367-2626

Section Committees and Chairs
The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further information
about these Committees.

Payment Issues
Ross P. Lanzafame (Chair)
Harter, Secrest & Emery
700 Midtown Tower
Rochester, NY 14604
(716) 232-6500
Fax (716) 232-2152
e-mail: rlanzafame@hselaw.com

Professional Discipline
Joseph K. Gormley (Chair)
225 Broadway, Suite 1201
New York, NY 10007
(212) 349-7100
Fax (212) 349-2764

Public Health
Salvatore J. Russo (Chair)
NYC Health and Hospital

Corporation
125 Worth Street, Room 527
New York, NY 10013
(212) 788-3300
Fax (212) 267-6905
e-mail: russos@nychhc.org

Securing Health Care for the
Uninsured

Peter J. Millock (Chair)
Nixon Peabody, LLP
1 Keycorp Plaza
Albany, NY 12207
(518) 427-2650
e-mail:
pmillock@nixonpeabody.com

Special Committee on Medical
Information

Anne Maltz (Chair)
Herrick Feinstein, LLP
2 Park Avenue
New York, NY 10016
(212) 592-1400
Fax (212) 592-1500
e-mail: amalt@herrick.com
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NEW YORK STATE BAR ASSOCIATION

REPRESENTING
PEOPLE WITH
DISABILITIES
THIRD EDITION

Representing People with
Disabilities, 3d Edition

Newly organized and completely
updated, Representing People with Disabili-
ties, 3d Edition, is a comprehensive refer-
ence which covers the myriad legal con-
cerns of people with
disabilities—including an in-depth exam-
ination of the Americans with Disabilities
Act. This invaluable resource has been
expanded to include new four chapters.

Representing People with Disabilities is
the ideal reference for those who want a
“one-stop” source that provides a thor-
ough overview of the legal framework
affecting individuals with disabilities.

Contents
Ethical Conflicts in Representing
People with Questionable Capaci-
ty • Law Office Accessibility 
• Special Education: Legal
Requirements • Mediation,
Administrative Hearings and
Appeals • Special Education Liti-
gation • Discipline of Students
with Disabilities Attending Public
Schools in New York State • Voca-
tional Rehabilitation Services for
People with Disabilities • Gov-
ernment Benefits—Social Security,
S.S.I., Medicare, Medicaid 
• Financial, Estate and Trust Plan-
ning • The Legal Recognition of
the Right to Consent to or Refuse
Treatment • The First Ten Years of
New York’s Surrogate Decision-
Making Law: History and Devel-
opment • Legislative Delegation
of Authority: Powers of Attorney,
Medical Care Decision Making,
Guardianship and Alternatives 
• Rights in Facilities • Nondis-
crimination in Services, Programs
and Activities of State and Local
Governments and Places of Public
Accommodation • Rights of Peo-
ple with Visual Impairments 
• Individual Rights and Discrimi-
nation: The Deaf and Hard-of-
Hearing • Employment Discrimi-
nation • Housing Discrimination
• AIDS—Overview of Legal
Issues • Managed Care and Dis-
abilities • Substance and Alcohol
Abuse • Mental Disabilities and
the Criminal Justice System • Liti-
gating Federal Cases • Attorney’s
Fees • Directory of Advocacy Ser-
vices

2000 • 1100 pp., loose-leaf 
• PN: 52158

List Price: $130 (incls. $9.63 tax)

Mmbr. Price: $105 (incls. $7.78 tax)

Editors

Peter Danziger, Esq.
O’Connell and Aronowitz
Albany, NY

Patricia W. Johnson, Esq.
NYS Commission on Quality of Care
for the Mentally Disabled
Schenectady, NY

Nancy M. Maurer, Esq.
Albany Law School

“. . . a comprehensive guide to this
complex and rapidly changing area of
law. . . . Even attorneys who do not
practice in the disability law area will
find this reference work to be an
invaluable resource.”

Ronald M. Hager, Esq.
Former Co-chair
Committee on Issues Affecting

People with Disabilities

Newly Revised and Up-to-Date, this Third Edition
Expands the Old with Four New Chapters:

Discipline of Students with Disabilities Attending Public Schools in
New York State, by Kathleen E. Surgalla and Melinda R. Saran; Man-
aged Care and Disabilities, by Judith Gaies Kahn; Litigating Federal
Civil Rights Actions on Behalf of Individuals with Mental Disabilities,
by Professor William M. Brooks; and Vocational Rehabilitation Services
for People with Disabilities, by Ronald M. Hager.

NYSBACLE Publications

Call 1-800-582-2452
Source code: cl1107
(4/00)

New York State Bar Association

To order
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Health Law Section

Committee Assignment Request
Please designate the Committee in which you are interested.

____ Biotechnology and the Law 
(HLS1100)

____ Consumer/Patient Rights 
(HLS1200)

____ Ethical Issues in the Provision of 
Health Care (HLS1300)

____ Fraud, Abuse and Compliance 
(HLS2400)

____ Health Care Providers (HLS1400)

____ Health Care Delivery Systems 
(HLS1500)

____ Inhouse Counsel (HLS2300)

____ Managed Care (HLS1800)

____ Membership (HLS1040)

____ Payment Issues (HLS1900)

____ Professional Discipline (HLS2200)

____ Public Health (HLS2100)

____ Securing Health Care for the 
Uninsured (HLS2500)

____ Special Committee on Medical 
Information (HLS2600)

Name: 

Firm:

Address:

City:                                               State:                 Zip: 

Phone:                                                    Fax:

Please return to:
Theresa Knickerbocker

New York State Bar Association
One Elk Street

Albany, New York 12207
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