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A Message from the Section

It was a pleasure to get
together as a Section at our
Annual Meeting. I hope that
you found the program on
the health care Internet
engaging and informative.

The New York State Bar
Association has just complet-
ed a survey to assess how
well it is serving the needs
and interests of its members,
and how it can do a better
job. I was one of the members called randomly to par-
ticipate, and commend the Association for taking the
pulse of its members. The 20-minute survey covered a
host of member services ranging from access to infor-
mation on the Association Web site to CLE programs
and discount life insurance rates. While these no doubt
are services valued by members, I realized as the call
ended that none of the survey questions had addressed
the principal reason I have enjoyed participating in the
Association and the Section during these past five years.
That reason is the opportunity to work with colleagues
to advance public consideration of important health
care issues in New York State. In fact, the Health Law
Section has an extraordinary resource in the expertise
represented in its membership and the Executive Com-
mittee to achieve this goal.

The Section has made a significant contribution in
past years to consideration of legal and policy questions
on the State’s health care agenda, and we are in the
process of doing so again in this legislative session. At
its March 29, 2001 meeting, the Executive Committee
approved recommendations developed by the Commit-
tee on Medical Information on pending privacy legisla-
tion. The Executive Committee also approved recom-
mendations crafted by the Special Committee on
Treatment Decisions for amendments to the Family
Health Care Decisions Act that would simplify the Act
and address issues that have proven controversial. The
Family Health Care Decisions Act covers decisions
about treatment, including life-sustaining treatment, for
patients who have lost decision-making capacity and
have not signed a health care proxy.

In addition, the Executive Committee agreed at its
March meeting to rely on the Section’s committees and
the work of Executive Committee members to produce

Chair

reports on legislative bills that address a host of policy
questions: initiatives to control the spiraling costs of
prescription drugs (A.1705-A/S.114-A; A.2098; A.5967;
A .4167); licensure and standards for genetic counselors
(A.2360/5.2471); increased mandatory reporting of
medical errors (A.5550); oversight and incident report-
ing for office-based surgery (A.5549/5.3458;
A.5548/5.3457); patient confidentiality (A.7185;
A.4230/5.2330), and telemedicine (A.6712/S5.3417).

The Health Law Section has developed legislation
on the new reproductive technologies that was unani-
mously approved by the NYSBA Executive Committee
in March 2001. Proposed by the Committee on Biotech-
nology, the legislation would amend Domestic Rela-
tions Law § 73 to create legal standards for determining
the parentage of children born of assisted reproduction
arrangements, including egg and embryo donation.

Existing law provides that when a married woman
undergoes artificial insemination with her husband’s
consent and a physician performs the procedure, the
wife’s husband is the father of the child born for all
legal purposes. The law is silent on the parentage of
children born following egg and embryo donation. Par-
allel to the provisions of existing § 73, the proposed
amendments would establish that any child born to a
married woman by means of assisted reproduction,
whether the genetic material is hers or provided by egg
or embryo donation, would be the child of the woman
and her husband for all legal purposes.

As discussed at the Section’s Annual Meeting pro-
gram on the health care Internet, New York and other
states will increasingly face complex questions as the
practice of medicine online becomes more prevalent. In
the coming months, the Section will convene a special
committee to recommend policy for New York State
and nationally on the issue of licensure and oversight
of professional practice across state lines. The special
committee will examine regulatory alternatives that rec-
ognize the need for national standards and oversight as
well as the advantages of local enforcement by state
government of professional practice.

It has been a privilege and a pleasure to serve as
Chairperson of the Section. I thank you for the opportu-
nity, and look forward to working with Robert Abrams
in the weeks ahead in the transition to his leadership of
the Section.

Tracy E. Miller
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In the New York State Courts

Restrictive Covenant Enforced
Against Physician

North Shore Hematology/Oncolo-
gy, et al. v. Zervos, 717 N.Y.S.2d 250
(2d Dep’t 2000). After defendant Dr.
Zervos left the employ of plaintiff
North Shore Hematology/Oncology,
plaintiff sued to enjoin Dr. Zervos
from: (a) soliciting plaintiff’s patients;
(b) soliciting medical professionals
who have referred patients to the
plaintiff; (c) maintaining a hematol-
ogy/oncology office within three miles
of the plaintiff’s office; and (d) retain-
ing fees for professional services ren-
dered by the plaintiff pending determi-
nation of this dispute. Relying on the
general rule that covenants restricting a
physician from competing with a for-
mer employer or associate are general-
ly acceptable if reasonable as to time,
area and the interests protected, the
Appellate Division, Second Depart-
ment affirmed the grant of plaintiff’s
motion for a preliminary injunction
that enforced the terms of the restric-
tive covenant.

Hospital Is Not Required to Produce
Information Collected as Part of
Quality Assurance Review
Investigation

VanBergen v. Long Beach Medical
Center, et al., 717 N.Y.5.2d 191 (2d
Dep’t 2000). The plaintiff VanBergen
filed suit against the defendant Long
Beach Medical Center (the “Hospital”)
and several individuals for injuries
sustained as a result of plaintiff’s treat-
ment at the Hospital. The plaintiff
attempted to compel the Hospital to
produce for deposition the employee
who conducted the quality assurance
investigation related to plaintiff’s care
at the Hospital. The trial court denied
the motion.

The Appellate Division upheld the
denial of plaintiff’s motion to compel.
First, the court clarified that the right to
designate which of the Hospital’s offi-
cers would be produced for purposes
of the deposition belonged to the Hos-
pital, and not the plaintiff. Thus, the
Hospital could not be compelled to

produce a designee not of its choosing.
In addition, the court found that the
employee who conducted the quality
assurance investigation was immune
from submitting to a deposition under
New York Education Law § 6527(3), as
the law “is designed to encourage peer
review of physicians by guaranteeing
confidentiality to those persons per-
forming the review function.” The
court cautioned, however, that New
York Education Law § 6527(3) did not
extend protection to persons whose
conduct was the subject of review.
Thus, to the extent that statements
made by a party to the action resulted
from the quality control review
process, such statements were not
immune and were required to be dis-
closed to the plaintiff.

Hospital Not Liable for Sexual
Assault of Patient by Medical
Resident, as Conduct Is Deemed
Outside the Scope of Physician’s
Employment and Not Reasonably
Forseeable Absent History of Sexual
Misconduct

N.X. v. Cabrini Medical Center,
719 N.Y.5.2d 60 (1st Dep’t 2001). The
plaintiff underwent a surgical proce-
dure at defendant Cabrini Medical
Center (“Cabrini”). While in the recov-
ery room and still feeling the effects of
anesthesia, the plaintiff was sexually
assaulted by a surgical resident, Dr.
Favara. Plaintiff claimed, and Cabrini
did not dispute, that there were several
nurses present in the recovery room at
the time of the assault, and that these
nurses were not aware that Dr. Favara
was improperly touching the plaintiff.
After the resident left the recovery
room, however, the plaintiff informed
one of the nurses of the assault. The
nurse immediately investigated the
incident, which led to Dr. Favara’s
immediate suspension and ultimately,
his termination.

Plaintiff filed suit against both Dr.
Favara and Cabrini. Plaintiff claimed
that Cabrini was negligent in its hiring
and supervision of Dr. Favara, and was
vicariously liable for his conduct as it

occurred within the scope of his
employment.

The Appellate Division for the Sec-
ond Department, over the dissent of
two justices, held that Cabrini was not
responsible for Dr. Favara’s conduct
under any legal theory asserted by the
plaintiff. As a threshold matter, the
court determined that Cabrini was not
vicariously liable for the sexual assault
by Dr. Favara, pursuant to the Court of
Appeals ruling in Judith M. v. Sisters of
Charity Hosp., 93 N.Y.2d 932, 693
N.Y.S.2d 67 (1999) (reported in the
Summer /Fall 1999 issue of NYSBA's
Health Law Journal). The Appellate
Division also cited the general rule that
an employer is not vicariously liable
for the tortious acts of employees
unless those acts are committed in fur-
therance of the employer’s business.
The court found that “a sexual assault
committed by a physician can never be
considered a mere deviation from the
physician’s role as a provider of med-
ical care.” Thus, the court determined
that the medical resident committed
the sexual assault for his own satisfac-
tion and not in furtherance of Cabrini’s
provision of medical treatment.

In addressing the question of
whether Cabrini negligently super-
vised Dr. Favara, the court framed the
issue in terms of whether Cabrini’s
nurses in the recovery room were obli-
gated to prevent the attack on plaintiff.
Plaintiff contended that the nurses
were required to stop the resident
before he entered the recovery room to
assess his intentions, reasoning that
Cabrini had a “heightened duty” due
to plaintiff’s condition after surgery.
The court rejected plaintiff’s argument,
reasoning that although a hospital has
a duty to exercise reasonable care and
diligence to protect its patients, this
duty is not boundless—it extends only
to harms that are “reasonably foresee-
able.” Since Dr. Favara had no history
of sexual misconduct, the court found
that the mere possibility that he would
assault a patient was too remote to be
considered reasonably foreseeable. Fur-
ther, the court found that to require the
nurses to supervise all interactions
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between doctors and their patients was
unmanageable, and would constitute a
burden on the hospital that was dis-
proportionate to the risk being
addressed.

Life Insurance Company Has No
Duty to Disclose Health Information
to Prospective Insured

Petrosky v. Brasner, 718 N.Y.S.2d
340 (1st Dep’t 2001). Plaintift’s hus-
band died of a heart attack shortly
after undergoing medical tests in con-
nection with his application for life
insurance. The plaintiff commenced a
negligence action against the life insur-
ance company, insurance agent, bro-
kerage firm, and the independent med-
ical examination service company,
including the technician who per-
formed the subject medical tests on
behalf of the insurer. Her negligence
claim was premised on the theory that
all of these defendants had a duty to
disclose the results of her husband’s
physical examination which allegedly
would have revealed his heart abnor-
malities.

The motion court disagreed with
this theory and granted summary
judgment dismissing the complaint.
The court held that an insurer and its
agents do not have a duty to obtain or
disclose to a prospective insured med-
ical conditions discovered during a
pre-insurance physical examination.
The Appellate Division affirmed—
refusing to assume the role of the Leg-
islature by creating such a duty. The
alleged foreseeability of her husband’s
death did not create the existence of a
duty upon an insurer or its agents to
disclose health information. Plaintift’s
husband was specifically advised that
the medical tests were being adminis-
tered solely for purposes of the appli-
cation process and not for purposes of
treatment. Thus, plaintiff could not
have reasonably relied upon the insur-
er or its agents for health information.
However, had the defendants misled
or induced him to forgo necessary
treatment, liability may have been
imposed upon them.

The court also rejected plaintiff’s
argument that Insurance Law § 2611(c)
created a broad duty of disclosure,

since that statute applies to discovery
of HIV-related conditions, which were
not present in this case.

Pharmacies May Have Fiduciary Duty
to Maintain Confidentiality of
Customer’s Medical Information

Anonymous v. CVS Corp., New
York County Index No. 604804/99,
N.Y.LJ., Mar. 9, 2001, p. 19, col. 6 (Sup.
Ct., New York Co.). Defendant Trio
Drugs, a local pharmacy, ceased doing
business and sold its customer medical
profiles to CVS, a national drugstore
chain. In fact, CVS had purchased the
customer profiles of approximately 350
independent pharmacies through its
“File Buy Program.” Plaintiff, who
filled his HIV-related prescriptions at
Trio Drugs, commenced a class action
asserting that the defendant pharma-
cies violated their statutory and fiduci-
ary duty of confidentiality. Plaintiff
alleges that the File Buy Program pre-
vented individuals from being notified
prior to the transfer of their medical
profiles, and once the information was
transferred, it was accessible to tens of
thousands of CVS employees and the
health care plans that contract with
CVs.

Defendants moved to dismiss. The
motion court (Ramos, J.) dismissed
four counts of the complaint since
these counts alleged violations of
statutes that did not contemplate liabil-
ity for the transfer of prescription and
medical information between pharma-
cies. However, Justice Ramos ordered a
trial on several issues.

The issue of whether a pharmacist
owes a fiduciary duty of confidentiali-
ty is one of first impression in New
York. A fiduciary duty arises, even in a
commercial transaction, where one
party reposes trust and confidence in
another who exercises discretionary
functions for the party’s benefit or pos-
sesses superior expertise on which the
party relied. The court found that such
a duty may be implied from the cir-
cumstances, and thus the pharmacies’
sale of customer’s medical information
without their consent raised a triable
issue.

The court also found that the phar-
macies’ conduct in intentionally declin-

ing to give customers notice of an
impending transfer of their critical pre-
scription information, so as to increase
the saleable value of the customer’s
file, appeared deceptive and stated a
claim under New York’s General Busi-
ness Law § 349.

Persons Who Witness Negligent
Treatment of Their Relatives by
Hospice May Not Claim Damages
for Emotional Distress

Yates v. Genesee County Hospice
Foundation, Inc., 718 N.Y.5.2d 765 (4th
Dep’t 2000). An estate administrator
brought an action seeking damages for
emotional distress against a hospice
care center and several of its staff and
employees who treated the decedent.
The plaintiff claimed that she suffered
from emotional injuries as a result of
witnessing allegedly negligent care
provided by defendants.

The Court held that there was no
common law or statutory duty to pro-
tect the plaintiff or any of the dece-
dent’s relatives from emotional injuries
sustained as a result of witnessing neg-
ligent care. The court further held that
no such duty may be fairly implied in
the definition of hospice in Public
Health Law § 4002(i), nor may it be
implied in the rights of hospice
patients and their relatives under 10
N.YCRR. §794.1(a). Thus, plaintiff’s
claims for damages could not be main-
tained.

Exception to Employee-At-Will
Doctrine Applies to Physician Fired
by Non-Medical Entity

Horn v. New York Times, 2000 WL
187366 (Sup. Ct., New York Co. 2000).
In Weider v. Skala, 80 N.Y.2d 628 (1992),
the Court of Appeals endorsed a nar-
row exception to the employee-at-will
doctrine. The Court permitted a
wrongful discharge claim by an attor-
ney allegedly fired by a law firm in
retaliation for his insistence that the
partners report professional miscon-
duct by another associate. The Court
reasoned that the nature of the legal
profession’s “self-regulation” and its
requirement that its members report
dishonesty “is nothing less than essen-
tial to the survival of the profession.”
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In Horn v. New York Times, a trial
court in New York County ruled that
the Weider exception applies to a physi-
cian employed on an at-will basis by a
non-medical entity—The New York
Times. The plaintiff physician alleged
that the Times directed her to provide it
with confidential medical records of
Times employees, without the employ-
ees’ knowledge or consent. The physi-
cian also alleged that the Times
instructed her to misinform employees
regarding their illnesses so as to reduce
the volume of workers” compensation
claims. After writing to the Depart-
ment of Health and receiving advice
that these actions would be contrary to
her legal and ethical duties, the physi-
cian advised the Times of that conclu-
sion and refused to comply with the
Times’s directives. Shortly thereafter,
her position was eliminated.

The court held that the physician
had alleged sufficient facts for the
court to find that her department at the
Times could be treated as an “in-house”
medical office. Thus, the court found
that the mere fact that the Times was
not a medical entity did not defeat
application of the Weider analogy. Sec-
ond, the court found that physicians
have an ethical duty to protect patient
confidentiality, and violation of that
duty constitutes professional miscon-
duct under Education Law § 6530. Sig-
nificantly, the court ruled that “nothing
in the law makes a physician’s duty of
confidentiality and honesty any differ-
ent depending on whether the patients
being treated are employees of the doc-
tor’s employer or are private patients.”
Because “no physician should be
placed in the position of choosing
between . . . retaining employment or
violating ethical standards . . .,” the
court applied the Weider exception and
permitted the physician to pursue a
claim for breach of an implied contract
of employment.

Hair Transplant Advertising Gives
Rise to Consumer Fraud Claim
Against Physician and Medical
Practice

Abrams v. Handler, N.Y.L.]., Jan.
26,2001, p. 26, col. 3 (Sup. Ct., New
York Co.). This case arises from a

patient’s disappointment with a series
of hair transplant treatments and the
defendant physicians” alleged failures
to live up to promises made in an
infomercial and video promotion.

In 1978, two of the defendant
physicians, Hitzig and Handler,
formed a PC. In 1996, the third physi-
cian defendant, Schwinning, joined the
PC., and the physicians began practic-
ing under the name Long Island Med-
ical Associates or LIMA. In 1997,
Schwinning and Hitzig formed an LLC
without Handler. The LLC did no busi-
ness until May 1998, the date on which
the PC. declared Chapter 7 Bankrupt-
cy. The LLC retained many of the same
employees and purchased some but
not all of the PC.’s assets.

In 1995, plaintiff Abrams consulted
with Dr. Handler (a shareholder with
the P.C., but not the LLC) after viewing
an infomercial promising, inter alia, a
full natural head of hair. At his first
visit, Abrams alleged he was shown a
video which made even more promis-
es about the results, including the
promise that “he would never go bald
again.” Based on these statements,
Abrams agreed to treatment by Dr.
Handler. These treatments were per-
formed between October 1995 and
March 1997 at the PC.’s offices.

Abrams was not happy with the
treatments, and sought to hold liable
the PC., the LLC, and the physicians
independently (and jointly and sever-
ally as partners) for, inter alia, medical
malpractice, breach of contract, and
violation of General Business Law
§§ 349 and 350 (deceptive trade prac-
tices and false advertising). The court’s
decision stems from various motions
and cross-motions directed at who is
properly a defendant, and to dismiss
various causes of action including the
GBL causes of action.

The court allowed the LLC to
remain as a defendant, holding that the
plaintiff had alleged facts sufficient to
demonstrate that it could be held as a
“successor” entity to the P.C. The court
made this finding based on the “de
facto merger” exception to the general
rule that a corporate entity which pur-

chases the assets of another is not liable
for the torts of its predecessor. On this
issue, the court noted the timing of the
cessation of the P.C.’s operations and
the commencement of the LLCs, and
the LLC’s continued use of the PC.’s
phone number, indicated a de facto
merger.

The court also refused to allow
defendants Hitzig and Schwinning to
be dismissed from the case. Although
the court recognized that they could
not be held liable by virtue of piercing
the corporate veil, or under the theory
that by practicing under the name
LIMA they were holding themselves
out as “partners” with Handler, the
court did allow them to be held vicari-
ously liable for their alleged failure to
properly supervise the P.C.’s non-pro-
fessional employees.

The court allowed plaintiff’s
breach of contract claim to proceed
against the PC. and Handler (but not
against the LLC or the other individual
defendants). The court held that the
video and other promotional tools
made express and special promises to
effect a cure, and that these express
and special promises were actionable
separate and apart from medical mal-
practice claims. The court also allowed
the plaintiff to proceed on his GBL
claims, finding that the promotional
tools used and the promises made fell
directly within the Court of Appeals’
holding in Karlin v. IVF America, Inc., 93
N.Y.2d 282 (1999), that medical profes-
sionals who reach out to consumers at
large can be held liable for deceptive
trade practices and false advertising.

Compiled by Leonard Rosenberg,
Esq. Mr. Rosenberg is a partner at
Garfunkel, Wild & Travis, P.C., a full-
service health care firm representing
hospitals, health care systems, physi-
cian group practices, individual prac-
tictioners, nursing homes and other
health-related businesses and organi-
zations. Mr. Rosenberg’s practice is
devoted primarily to litigation,
including medical staff and peer
review issues, employment law, dis-
ability discrimination, defamation
and directors’ and officers’ liability
claims.

8
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In the New York State Legislature

Legislative sessions, like some
prize fights, begin with the principal
combatants circling each other in the
ring, assessing the intentions, skills
and styles of the other party, keeping
the ultimate strategy or fight plan to
themselves as they wait for their
opponents to commit themselves. As a
result, legislative reports issued in the
early months of the session—particu-
larly those that focus on non-budget-
ary items—are notably weak on detail
or, at least, on result.

Much of the Legislature’s focus
from January through at least April (if
not May and June) is the Executive
Budget. Proposed by the Governor in
mid-January, budget recommenda-
tions form the basis for legislative
hearings soon thereafter, internal
budget subcommittee action, prepara-
tion and enactment of one-house
budget resolutions and the convening
of budget conference committees to
iron out the budgetary differences.
Health care and related fields occupy a
large part of the Executive Budget—
health spending accounts for over 29%
of the Governor’s proposed budget—
and much of the health care legislative
debate in the early months of the year
concerns often recurring proposed
cuts or restraints on Medicaid spend-
ing.

While the 2001-2002 Budget
remains unresolved as of this writing
(and may remain so long thereafter in
what has been predicted to be an
unusually contentious budget
process), another set of health care
issues, related to women’s health and
wellness, emerged as among the most
significant controversies in the early
stages of the 2001 legislative session.

Over the past several years, pro-
posals have been advanced to aug-
ment or add health screening or treat-
ment benefits of particular interest to
women that would be required to be
part of health insurance coverage.
When other legislation was enacted to
require coverage of prostate screening
services before a number of these

women’s health initiatives were
passed, these proposals took on
increased political and legislative
urgency and both houses readied leg-
islation to be considered early in 2001
to address these concerns.

Two different proposals became
the principal vehicles for each house to
respond to the growing political and
media attention to these issues: in the
Assembly, A.2006, principally spon-
sored by Assembly members Glick,
John, Gottfried, Grannis, among oth-
ers, reflected the Assembly Democratic
proposal; in the Senate, S.3, sponsored
by Senate Majority Leader Joseph
Bruno and Senators Bonacic, Rath,
Hannon, Seward and others, repre-
sented the Senate position. Both Hous-
es passed their bills in January. Soon
thereafter, Assembly Speaker Sheldon
Silver and Senate Majority Leader
Bruno convened a conference commit-
tee—a relatively rare event for the
State Legislature—to attempt to iron
out the details of the proposal.

In general, the two versions of the
legislation address many of the same
issues, in relatively similar fashion.
Both would mandate insurance cover-
age of bone density measurements, a
critical screening test for evidence of
osteoporosis: the major distinction,
likely to be resolved, relates to the
appropriate standards to be employed
in determining the measures, drugs
and devices to be employed in provid-
ing this coverage. Both would also
expand coverage of mammography
for breast cancer screening and detec-
tion, generally mandating coverage of
annual mammograms at age 40 (at
least if recommended by the primary
care physician). Both would also man-
date those plans that offer prescription
drug coverage must provide coverage
for contraceptive drugs and devices.

This last provision has, however,
sparked the greatest debate and con-
troversy and may result in a legislative
stalemate over the legislation. In the
Senate bill, the requirement is made
subject to an exception, termed the

“conscience clause,” related to reli-
gious organizations. Pursuant to the
Senate proposal, if the coverage is
being offered on behalf of a group or
entity that is “operated, supervised or
controlled by or in connection with a
religious organization, denominational
group or entity” or is being covered by
an insurer or HMO with such a reli-
gious affiliation, the mandate would
not apply if such coverage would be
contrary to the religious tenets of the
organization.

Early in the debate over the provi-
sion, it appeared that there might be
opportunities for compromise,
through narrowing the definition of
the “religious organization” along the
lines adopted by other states facing
the same political, legal and religious
dilemma. The strong position taken by
the newly installed Cardinal Egan of
the New York Archdiocese, matched
by equally strong positions taken by
the Assembly sponsors of the legisla-
tion, leave the issue unresolved as of
this writing, with opportunities for
compromise diminishing. After a
series of meetings of the conference
committee, the fairly contentious and
increasingly acrimonious discussions
led to a decision to curtail the confer-
ence committee process, leaving the
passage of an agreed-upon bill in
doubt.

It would seem unlikely that the
Legislature would conclude this ses-
sion without an agreement on the
issue, given the bipartisan support for
so many of its provisions. Reading
agreement on the “conscience clause”
issue will, however, require an extraor-
dinary degree of compromise and
skill—and patience from the advocates
on both sides of the issue.

Compiled by James W. Lytle, res-
ident partner, and Ami Schnauber,
Legislative Coordinator, from the
Albany offices of Kalkines Arky Zall
and Bernstein, LLP. The firm devotes
a substantial part of its practice to
health care and government relations.
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In the New York State Agencies

Expanded
Syringe Access
Amendment
of §§ 80.131 and
80.137 of Title 10
N.Y.C.R.R. The
Department of
Health adopted
these regulations
on an emergency
basis to protect the public health by
allowing the sale and furnishing of
hypodermic needles and syringes
without a prescription. The amend-
ments include definitions, require-
ments for registration of authorized
providers, and guidelines for phar-
macy sales of syringes and needles.
Filing date: December 13, 2000.
Effective date: January 1, 2001
through March 31, 2000. See N.Y.
Register, December 27, 2000.

Medicaid Payments for Hospital
Outpatient Programs, ACT

Pursuant to Public Health Law
§ 2807(11), the Department of Health
proposed to amend Title XIX (Medic-
aid) State Plan for hospital outpa-
tient services by developing, imple-
menting, and operating a pilot
reimbursement program for general
hospital outpatient services that are
prospective and associated to the
resource use patterns in rendering
ambulatory care services. The pilot
reimbursement program will, for a
period of three years, determine the
efficacy of funding certain Hyperbar-
ic Oxygen Therapy services provid-
ed by select hospitals. Six hospitals
will be chosen for the program and
will be expected to submit quarterly
reports to the Department. Effective
date: January 1, 2001. See N.Y. Regis-
ter, December 27, 2000.

The Department of Health and
the Office of Mental Health also pro-
posed to amend Title XIX for ambu-
latory mental health services pur-
suant to Chapters 408 and 54 by
making medical assistance reim-
bursement available for all Assertive

Community Treatment Programs.
The Office of Mental Health will pro-
vide program standards and detail
Medicaid payment requirements,
while the Department of Health will
amend 18 N.Y.C.R.R. § 505.25 to con-
form to the Office’s regulations.
Effective date: January 1, 2001. See
N.Y. Register, December 27, 2000.

External Appeal Program

Emergency rule making. The
Department of Health renumbered
Part 98 to Subpart 98-1 and added
sub 98-2 to Title 10 N.Y.C.R.R. for the
purpose of implementing an external
appeals program. The proposed
rules provide guidance to health care
plans, enrollees of health care plans
and external appeal agents in imple-
menting the requirements of Chapter
586 of the Laws of 1998. The pro-
posed rules include definitions, a
standard description of the external
appeal process, certification of the
external appeals agents, and certifi-
cation requirements. Filing date:
December 5, 2000. Effective Decem-
ber 5, 2000 through February 14,
2001. See N.Y. Register, December 20,
2000.

New Fee Schedule for Radiation
Protection Program

Proposed Action: Amendment of
§§ 16.10, 16.21, 16.40, 16.41 and 16.50
of Title 10 N.Y.C.R.R. The Depart-
ment of Health proposed this rule to
support its regulatory program for x-
ray registrants and radioactive mate-
rials licensees. The amendments aim
to revise the schedules for fees to be
charged to registered radiation
equipment facilities and to institute
new fees to be charged to licensed
radioactive materials users. See N.Y.
Register, January 24, 2001.

Adult Day Health Care Regulations

Emergency repealing of Parts
425, 426 and 427 and addition of new
Part 425 to Title 10 N.Y.C.R.R. The
Department of Health found that

immediate adoption of this rule was
necessary to preserve the public
health and general welfare by estab-
lishing additional standards for
operations of adult health care pro-
grams. The purpose of the emer-
gency rules is to insure that individ-
uals receive adult day health care
when appropriate and that providers
are accountable for providing neces-
sary and appropriate care. The pro-
posed regulations include expanded
definitions, general minimum
requirements for operation, and
standards relating to general records
and clinical records. Filing date:
December 29, 2000. Effective date:
December 29, 2000. See N.Y. Register,
January 17, 2001.

External Appeals of Adverse
Determination of Health Care
Plans

Emergency rule making. The
Insurance Department added Part
410 (Regulation 166) of Title 11
N.Y.C.R.R. in order to establish rules
to assure an orderly implementation
and ongoing operation of the exter-
nal appeal program. The proposed
regulation provides guidance to
insurers, insureds, and external
appeal agents for implementing the
requirements of Chapter 586 of the
Laws of 1998. Filing date: December
1, 2000. Effective date: December 1,
2000. See N.Y. Register, December 20,
2000.

Health Care Practitioner Referrals
and Laboratory Business Practice

Proposed action to amend Part
34 of Title 10 N.Y.C.R.R. The Depart-
ment of Health proposed this action
in order to bring state regulation in
compliance with federal rule and
clarify state direct billing and anti-
kickback laws. This amendment
renumbered existing Part 34 and
divides the part into Subpart 34-1,
entitled Health Practitioner Refer-
rals, and Subpart 34-2, entitled Labo-
ratory Business Practices. See N.Y.
Register, December 6, 2000.
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Partial Filling of Prescriptions,
Electronic Transmission of Prescrip-
tion Data and Official Prescription
Form

Proposed action by the Depart-
ment of Health to amend §§ 80.46,
80.67, 80.68, and 80.71-80.75 of Title
10 N.Y.C.R.R. The purpose of the
proposed amendments is to provide
for the electronic transmission of
prescription data by pharmacies,
allow controlled substances to be
prescribed on an official, single part
departmental form, and permit par-
tial filing of some prescriptions. See
N.Y. Register, November 29, 2000.

Financial Risk Transfer Agreements
between Insurers and Health Care
Providers

Revised action by the Insurance
Department. Addition of Part 101
(Regulation 164) to Title 11
N.Y.C.R.R. The purpose of the
revised action is to assess the finan-
cial responsibility and capability of
health care providers to perform
their obligations under certain finan-
cial risk sharing agreements, and set
forth standards pursuant to which
providers may adequately demon-
strate such responsibility and capa-
bility to insurers. The proposed revi-
sion sets forth standards pursuant to
which health care providers may
adequately demonstrate to their
insurers their financial responsibility
in risk transfer agreements, the type
of insurers covered under this Part,
requirements for risk transfer, and

definitions. See N.Y. Register,
November 8, 2000.

Tissue Banks and Non-Transplant
Anatomic Banks

Notice of adoption. The Depart-
ment of Health amended Part 52 of
Title 10 N.Y.C.R.R. in order to change
the standards for tissue banking. The
amendment changes several defini-
tions to reflect currently accepted
nomenclature and provide needed
clarification and consistency. Filing
date: October 17, 2000. Effective date:
November 1, 2000. See N.Y. Register,
November 1, 2000.

Financial Statement Filings and
Accounting Practices and
Procedures

Emergency rule making. The
Insurance Department added Part 83
(Regulation 172) to Title 11
N.Y.C.R.R. in order to enhance the
consistency of accounting treatment
of assets, liabilities, reserves, income
and expenses by entities subject to
regulation, by setting forth account-
ing practices and procedures to be
followed in completing annual and
quarterly financial statements
required by law. Filing date: Decem-
ber 29, 2000. Effective date: Decem-
ber 29, 2000. See N.Y. Register, Janu-
ary 17, 2001.

Nursing Home Resident Discharge
Appeals

Notice of proposed rule-making.
The Department of Health gave

notice of its intent to promulgate a
rule to comply with the terms of an
order of the Supreme Court, Monroe
County. The court held that DOH
regulations that establish an appeal
process for nursing home residents
who are faced with an involuntary
discharge or transfer from the nurs-
ing home must be consistent with 42
C.ER. Subpart E of Part 431 and 42
Part 483. This amendment will pro-
tect existing resident rights and man-
date a new appeal process to comply
with the federal regulations. Expira-
tion date: April 12, 2001. See N.Y.
Register, October 4, 2000.

Compiled by Francis J. Ser-
baroli, Esq. Mr. Serbaroli is a part-
ner in Cadwalader, Wickersham &
Taft’s 20-attorney health law depart-
ment. He is the Vice Chairman of
the New York State Public Health
Council, writes the “Health Law”
column for the New York Law Jour-
nal, and serves on the Executive
Committee of the New York State
Bar Association’s Health Law Com-
mittee. He is the author of “The
Corporate Practice of Medicine Pro-
hibition in the Modern Era of
Health Care” published by BNA as
part of its Business and Health
Portfolio Series.

The assistance of Ms. Alison
Heller, an associate at Cadwalader,
Wickersham & Taft, in compiling
this summary is gratefully acknowl-
edged.
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For Your Information

By Claudia O. Torrey

On Wednesday, January 24, 2001,
some illuminating topics regarding
the new frontier of health care were
put forth at the Annual Meeting
(Meeting) of the New York State Bar
Association/Health Law Section
(Section). This new frontier was
labeled the health care Internet, but
is commonly known as “eHealth.”
One point that seemed to be the gen-
eral consensus of all the Meeting
speakers was that eHealth is partly
the result of a more proactive,
informed patient.

The Internet provides online
health information, online physi-
cians, online disease management,
and much more—thus, eHealth. In a
nutshell, eHealth describes those
businesses or markets that use the
Internet to provide health-oriented
information, services, products, and
new technologies. These four areas
form the foundation for eHealth to
be divided into four main categories:
content, care, connectivity, and com-
merce.

Most scholars agree that: the con-
tent category includes those Internet
sites that offer health/disease infor-
mation and online communities; the
care category represents Internet sites
that record, deliver, monitor, and
manage patient care; the connectivity
category concerns the Internet-based
management of health care net-
works, communications, and data
transactions;! and, the commerce cate-
gory pertains to companies that uti-
lize Internet-based abilities to pur-

chase, compare and research health
care products.2

One of the Meeting speakers, Dr.
George Lundberg, stated that a fifth
“c” should be added to the founda-
tion of eHealth—community. Dr.
Lundberg opined that community
necessarily encompasses morality,
ethics, and law. These three compo-
nents are so interwoven in the health
arena, that, as a community, we must
remember that the Internet is the
medium, not the message! Dr. Lund-
berg suggested that this new frontier
in health will challenge us all to
operate at the highest ethical level(s).
The ethics should follow the science.

Numerous issues must be con-
sidered when operating in the
eHealth arena. The obvious issues
concern such areas as privacy, securi-
ty/encryption, and reimbursement.
Examples of issues that are not nec-
essarily obvious are: whether or not
the health information on a particu-
lar site constitutes the practice of
medicine; whether or not the “hits”
to a health site trigger the Children’s
Online Privacy Protection Act;
whether or not electronic transac-
tions between and among health care
providers trigger the federal Stark II
statute, as well as applicable state
laws against self-referrals; and,
whether or not appropriate liability
insurance is in place for such catas-
trophes as computer system failure
and data theft.

All of us will be, or have been, a
patient. The new millennium pres-

ents unique opportunities and chal-
lenges in the eHealth frontier and in
health law. Attorneys can attempt to
be in the vanguard of this new
health frontier by assisting with
“navigational” concerns. To that end,
the Section’s Consumer /Patient
Rights Committee is in the process of
utilizing the Section Internet site to
create a linking source of consumer
friendly information. The informa-
tion is slated to be categorized by
state region (i.e., Downstate, Upstate,
Western New York State, etc.) and
health topic. Items to be included
will be sources for: free health help,
cancer issues, elder care issues, dis-
ability issues, health-related legal
problems, and other topics as inter-
est(s) dictate(s). It is hoped this infor-
mation will be available later in the
year.

Endnotes

1. Itis this author’s opinion that the new
federal regulations pertaining to the pri-
vacy of individual, identifiable health
information (65 Fed. Reg. 82461), as well
as the federal regulations for health ori-
ented electronic transactions (65 Fed.
Reg. 50312), will greatly impact the
eHealth connectivity market.

2. The primary company models under the
commerce category are: business-to-
business (B2B) and business—to-con-
sumer (B2C).

Claudia O. Torrey, Esq. can be
reached at P.O. Box 150234,
Nashville, Tennessee 37215.
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New York State Law Regulating Physician Referrals

By John D. Minehan

l. Introduction

The federal Stark, Anti-kickback and False Claims
laws have generated an enormous amount of controversy
in the health care industry over the last two decades. The
federal government’s aggressive enforcement of these laws
has led to massive fines for some health care entities! and
massive growth in the disciplines of health law? and com-
pliance and regulatory consulting.? What is often forgotten
is that the states also regulate these issues.

State and federal law in these areas is not, and is usu-
ally not intended to be, congruent.* The interests, needs
and historical experiences of the states may prompt them
to regulate different issues than the federal government
does. The traditional police power interest the states have
in regulating professional licenses has a strong influence
on this area of law.5 This article will examine the two main
New York State laws that regulate physician referrals;

§ 238 of the Public Health Law and the “fee splitting”
provisions of the Education Law (§§ 6530, Subdivisions
17,18 and 19, 6531 and 6509-a).

Il. Section 238 of the Public Health Law

In 1992, the New York State Legislature passed a law
dealing with physician self-interested referrals to clinical
laboratory, pharmacy, radiation therapy or imaging facili-
ties. This law paralleled, but did not duplicate, the provi-
sions of then-about-to-be-passed federal Stark II legisla-
tion. In some ways it was broader and in others narrower.
Unlike Stark II which deals with clinical laboratory servic-
es, physical therapy services, occupational therapy servic-
es, radiology services (including magnetic resonance imag-
ing, computerized axial tomography scans and
ultrasound), radiation therapy, durable medical equip-
ment, parenteral and enteral nutrients, prosthetics and
orthotics, home health care services, outpatient prescrip-
tion drugs and inpatient and outpatient hospital services,®
§ 238 deals only with clinical laboratory, pharmacy, radia-
tion therapy and imaging services.” But the New York
statute applies to all payment sources for these services,?
unlike Stark II, which applies only to the Medicare and
Medicaid programs.® Some of this legislation’s safe har-
bors do not precisely dovetail with those of Stark II at this
point.

This legislation was greeted with great trepidation.10
There was concern that this would yield a vast quantity of
litigation. However, this law has only generated one court
case to date.!l While this may be partly explained by the
fact that referrals to imaging and clinical laboratory facili-
ties prior to July 1, 1995 (where the interest was acquired
prior to July 1, 1992) and for pharmacy services prior to
July 1, 1995 (where the interest was acquired prior to
March 1, 1993) are specifically excluded,!? this may also

turn on the fact that there are older state laws that regulate
referrals.

Although the case law interpreting this law is sparse,
there are some Advisory Opinions from the Department of
Health (DOH) interpreting § 238. Under § 238, the DOH
considers an independent contractor to potentially qualify
as a member of a group practice or “similar association”
talked about in the group practice exception to the
statute.l3 However, the Health Care Financing Administra-
tion has proposed that independent contractors rnot be con-
sidered members of groups for Stark/Anti-kickback pur-
poses.1* While, as noted before, there is no general
requirement that state and federal laws in this area be con-
gruent, exceptions to § 238 are specifically intended to be
“consistent with requirements imposed by regulations
adopted pursuant to title XVIII of the federal social securi-
ty act (Medicare) for clinical laboratory services.”1> This
inconsistency does not yet appear to have been addressed.

While there is no equipment rental exception in
§ 238-a, as there is in the federal Stark II law, there is an
advisory opinion that indicates that renting a facility that
contains equipment also includes renting the equipment.16
So, a physician could lease (or possibly lease part of) an
MRI facility and could refer to that facility under § 238-a so
long as he or a member of his group supervised the proce-
dures. But, as the law stands, there is no safe harbor for a
physician renting equipment for his own offices as there is
under the equipment rental exception to the federal Stark
and Anti-kickback statutes. Physician interests in business
corporations which provide designated health care servic-
es also implicate § 238.77

One reason there has been little activity under § 238 is
that the AG’s office, which has responsibility for enforcing
this law along with DOH, has a considerable amount on
its plate. Additionally, many of the provisions of this law
are duplicated by provisions of § 6530 of the Education
Law. Among these are prohibitions on medically unneces-
sary referrals for “services, goods, appliances, or drugs”
for financial gain (§ 17), direct or indirect fee splitting or
kickbacks (§ 18), fee splitting with non-professionals and
sham space and equipment leases or sales which are dis-
guised sales of referrals (§ 19) and ordering of excessive
tests, treatments or use of facilities (35).18

Using this law, rather than § 238, saves the AG’s office
time in several ways. These provisions are generally
enforced by the Board for Professional Medical Conduct.
The AG'’s office merely has to litigate appeals brought
under Article 78 of the CPLR. Since the action by the Board
of Professional Medical Conduct is an administrative pro-
ceeding, review under Article 78 is limited to ensuring that
the determination had a “rational basis supported by fact”
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and that the penalty is not “so incommensurate with the
offense as to shock one’s sense of fairness.”1%

Like § 238, § 6530 of the Education Law applies to all
payment sources, unlike Stark which only applies to
Medicare and Medicaid referrals for designated health care
services or the Anti-kickback Statute which applies to
Medicare, Medicaid and smaller federal programs such as
Tri-Care and the Veteran’s Administration.20 Under § 6530,
private third-party payors, both managed care organiza-
tions and indemnity insurers, can lodge complaints against
providers with the Board for Professional Medical Con-
duct. This is in addition to any administrative rights they
might enjoy to terminate a provider under their contract or
to pursue a civil suit for fraud or conversion or press crim-
inal charges for fraud, false pretenses or larceny.! Since
recourse exists under these laws, there has been no great
need for private sector payors to prompt the AG’s office to
pursue self-referring physicians under § 238.

Many of these cases involve Medicaid fraud, self-refer-
ral and kickbacks.22 Although the federal health care
statutes apply to Medicaid, New York has a logical inter-
est. While Medicare is a purely federal program, Medicaid
is a joint state-federal program where New York has its
own dollars at risk.

None of this is a recommendation to ignore § 238. The
kind of self-interested transactions prohibited by § 238 are
also covered for Medicare and Medicaid patients by Stark,
which applies to an even broader array of services, and
(under certain circumstances) by the Anti-kickback Statute.
Section 6530 of the Education Law provides sanctions
against any of these and a wide variety of other prohibited
practices, regardless of the funding source. Section 238
itself remains on the books, a trap for the unwary and a
potential tool for attorneys general.

lll. The Fee Splitting Statutes

In addition to § 6530, New York has two other fee
splitting laws, one applying to health professionals such as
nurses, chiropractors, dentists and podiatrists (§ 6509-a)
and the other to physicians and physician’s (or specialist’s)
assistants (PA) (§ 6531).23 Nurse Practitioners are covered
by the article of the Education Law dealing with nursing
and, therefore, by § 6509-a.24

These sections apply to the “furnishing of professional
care or services,”particularly noting x-ray services and
interpretation, clinical laboratory services, inhalation thera-
py services, ambulance services, hospital or medical sup-
plies, physiotherapy and other therapy services, artificial
eyes, limbs or teeth, orthopedic or surgical appliances and
“any other goods, services, or supplies prescribed for med-
ical diagnosis, care or treatment.”2

Under both the fee splitting laws, professionals are
prohibited from sharing fees with non-professionals.26 This
applies even to non-professional employees of physi-
cians.?” Both sections specifically allow professionals to

practice “as partners, in groups, or as a professional corpo-
ration, university faculty practice corporations or
groups”28 and allow “the professionals constituting the
partnership, corporation or group”? to divide income
received from professional services rendered by members
or employees “in accordance with a partnership or other
agreement.”30 Each section restricts the division of fees
received from Workers” Compensation.3!

There are many nuances to the fee splitting laws. For
example, physicians can give collection agencies a percent-
age of in-arrears fees earned by the doctors independently
of the collection agency’s efforts.32 Paying a billing compa-
ny/management services company or its employees, as
opposed to an outside collection agency, a percentage of
bills collected would implicate the fee splitting statute.3

Otherwise, non-licensed individuals

can be paid only for the fair market value
of the services provided in an arms
length transaction. Not every situation in
which payments approximate a percent-
age of the fee for professional services . . .
constitutes unprofessional conduct. For
example, if the unlicensed provider of
goods or services charges “X” for each
item provided and the licensee’s fee for
such services approximates a multiple of
“X,” it would not constitute unprofession-
al conduct if it can be demonstrated that
the amount charged by the unlicensed
provider is equal to the provider’s cost
plus some established profit margin
which the provider wishes to receive
from the goods or services provided or
rendered to the license.3

Even between similarly licensed individuals, related
issues may be implicated. For example, while an inde-
pendent contractor relationship between two doctors is not
fee splitting with a non-professional, it may be considered
“brokering of services.” Care must be taken in structuring
these arrangements, especially insuring that the doctor
retaining the contractor does not charge the contractor a
fee for matching them with payors or patients.®> Related to
this issue in contracts between doctors are the require-
ments of Education Law § 6530(17) which prohibit
licensees from exercising “undue influence” over patients,
in areas such as “the promotion of the sale of services,
goods, appliances, or drugs in such a manner as to exploit
the patient for the financial gain of the licensee or of a
third party.”3 Compensation arrangements with contrac-
tors should be set up to avoid giving them an incentive to
provide unnecessary services. This is a consideration that
probably often gets neglected.

IV. Conclusion

Although the federal Stark II and Anti-kickback laws
receive the lion’s share of attention and analysis among
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health care lawyers, New York law on this issue should
not be ignored. Enough inconsistencies exist between the
two bodies of law that an arrangement, which complies
under the federal statutes, may not apply under New York
law and vice versa. Although § 238 of the Public Health
Law is intended to be congruent with Stark, these two
laws have diverged with the proposed changes in the
Stark II Law in recent years, especially in terms of safe har-
bors.
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An Ildea Whose Time Has Come:

ADR and Health Care Disputes

By Chris Stern Hyman

The fact is that for some time now there has been a
need for a better dispute resolution process for the
health care community. ADR, as most of you know,
refers to “alternative dispute resolution” but as Carrie
Menkel-Meadow explains it should more precisely refer
to “appropriate dispute resolution.” Most disputes are
settled outside of a trial, so a litigated resolution is the
true “alternative.”! In any case, ADR comes primarily
in three forms: negotiation, mediation, and arbitration.

All three forms of ADR provide an advantage by
shifting the efforts to resolve the dispute from the battle
mode of litigation to an effort to talk through the differ-
ences and find common ground, in addition to saving
the costs of litigation and reaching a final decision more
quickly. Negotiation is what many of us do all the time
in our daily lives and what lawyers frequently do on
behalf of their clients: bargaining with the other parties
and their representatives in an attempt to resolve the
dispute.2

When negotiations reach an impasse, mediation
provides for the inclusion of a neutral third party who
is skilled in facilitating negotiations, who assists the
parties in generating options, and who changes the tone
of the communication to help the parties resolve the
dispute. The parties in mediation are the decision-mak-
ers, deciding voluntarily on a mutually acceptable reso-
lution of the issues. The decision they reach is not limit-
ed to the narrow legal remedies that can be awarded by
a judge or jury, but can address the specific concerns of
the aggrieved party, e.g., a letter of apology, a change in
procedure or any other appropriate act agreed to by the
parties. (If they cannot reach a mutually acceptable res-
olution, they can always return to litigation.) Parties are
bound by confidentiality as part of the agreement to
mediate, so that the information disclosed during the
mediation cannot be disclosed outside the mediation,
unless it is information that would otherwise have been
admissible as evidence.

Arbitration also involves a neutral third party
agreed to by the disputants, but in contrast to media-
tion, the arbitrator or panel of three arbitrators decides
the disputed issues for the parties. Arbitration is better
known than mediation to most lawyers and members of
the public, but increasingly it is criticized for failing to
deliver on its promise of informality, brevity, and econo-
my.3 Mediation is favored by many because it allows
the parties to retain control over their dispute and does
not mimic adjudication by having the neutral decide

the case. (Also included in lists of non-binding ADR are
early neutral evaluation, mini-trial, summary jury trial,
and non-binding arbitration.) With this thumbnail
sketch of ADR, we can look at some logical applications
to health care disputes, keeping in mind that ADR is
not appropriate for every case, particularly if legal
precedent must be established, but it is always worth
considering.

Managed care organizations would seem to be logi-
cal candidates,* but they have not embraced ADR. The
regulatory constraints on how “appeals” and “griev-
ances” must be processed mean that realistically ADR
would have to be an adjunct to these statutorily man-
dated procedures. Arbitration is used occasionally to
resolve disputes between managed care organizations
and their vendors, providers and enrollees, but con-
sumer advocates accurately caution that pre-dispute
arbitration can compromise an enrollees’ legal rights
and there has been some unfavorable decisions from
managed care’s perspective resulting from arbitration
clauses.5 Generally, as a mechanism for resolving its
disputes, mediation is used minimally by managed care
organizations at the present time.¢

In New York, there was a recent settlement of an
arbitration brought in 1998 by 15 county medical soci-
eties and numerous individual physicians against
Oxford Health Plans, Inc. for nonpayment of several
million dollars in fees owed the physicians. According
to Scott Einiger, Esq., of Fager & Amsler, one of the law
firms initiating the arbitration, a mediation clause was
included in the Memorandum of Understanding set-
tling the dispute. The provision for mediation was ulti-
mately moot because all the physicians participating in
the settlement accepted the lump sum payment for
their individual disputes. However, had any of the
physicians not accepted their payments and if a subse-
quent review procedure between Oxford and the eligi-
ble physician had not resulted in a satisfactory settle-
ment, then that physician would have been entitled to
request mediation. According to Mr. Einiger, Oxford
agreed to pay the first $2,500 for the mediation and
thereafter each party would share any additional cost of
the mediation equally.

Although mediation of health care disputes is in its
nascent stage, the range of mediated disputes covers a
wide spectrum. At Montefiore Medical Center in the
Bronx, bioethical disputes about clinical decision mak-
ing are mediated by a member of the Bioethics Consul-
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tation Service, consisting of an attorney, a philosopher
and a nurse/attorney. These consultations are a blend
of traditional mediation, clinical consultation and
bioethics analysis. The basic principles and skills of
mediation are applied within the constraints imposed
by the clinical setting and the imperatives of the
patient’s changing condition. The process consists of
fact gathering, identification of the parties and their
interests, clarification of the issues, and exploration of
the therapeutic options and their benefits, burdens and
risks. The consultant/mediator, although a member of
the hospital staff, remains neutral throughout the
process. Ethical and legal principles inform discussion
of the issues and frame the outcome, but the ultimate
resolution is determined by the parties, not the media-
tor.”

There are medical malpractice claims that are being
mediated in New York City. FOJP Service Corporation
(FOJP) which administers the medical malpractice
insurance program for five hospitals, 1,300 voluntary
attending physicians, numerous long term care facili-
ties, and thousands of resident and employed physi-
cians at these facilities, began a pilot mediation project
in January, 2000. What is new about the pilot project is
the introduction of mediation early in the litigation
process. Lisa Kramer, President and CEO of FOJP, is an
attorney who in 1982 was involved in setting up the
ADR program as part of the litigation management
practice at CIGNA. She remains a strong proponent of
early mediation under appropriate circumstances. As
she explains, medical malpractice cases can often be
effectively mediated where a settlement is likely.
According to Ms. Kramer, many medical malpractice
cases will not settle because they are completely defen-
sible, but for the cases in which payment is going to be
made and if there are additional compelling reasons not
to have the case go to trial, mediation early on is partic-
ularly helpful. FOJP is continuing its mediation pro-
gram.

From the vantage point of a mediator of several of
the FOJP mediations, there was considerable skepticism
on the part of some attorneys, both plaintiff and
defense, that it would be worthwhile mediating before
extensive discovery had been conducted. Interestingly,
many became converts after the first mediation session.
Their shift in attitude resulted from an awareness that
without the mediation, the parties would never have
sat down together at this early juncture, explored their
views of the case, their interests and the settlement
options. For those claims in which both sides had virtu-
ally identical views about the theory and value of the
case, settlement was quickly accomplished. In other
cases, the mediation produced expedited discovery by
facilitating the exchange of records and reports and the

next steps. Settlement was not the only constructive
outcome of the mediations.8

The Combined Coordinating Council, Inc. (CCC)
which administers a medical malpractice insurance and
claims program for its eight hospital members in New
York City, according to Ronald B. Milch, President &
CEQ, is in the process of developing a mediation pro-
gram as well.

The benefits of mediation have spawned additional
initiatives in a variety of states and countries. For exam-
ple, in Oklahoma and Texas, long-term care ombuds-
men have been trained as mediators and are using
mediation to resolve disputes in long-term care facilities
between residents and between a resident and a family
member or guardian.? In Australia, there is a provision
for mediation in the Aged Care Act, which covers peo-
ple who live in nursing homes and hostels.10

In the field of physician misconduct, mediation has
been used to resolve disciplinary cases against physi-
cians by the College of Physicians and Surgeons of
Ontario. From 1992 to 1997, 266 cases of alleged miscon-
duct were referred for mediation between the physician
and the complainant. Eighty-four percent of the cases in
this pilot project were successfully resolved.!! Similarly
in 1992, the Massachusetts Board of Registration in
Medicine created a pilot mediation program for com-
plaints against physicians, although the complaints in
this program did not rise to the level of misconduct,
and therefore, would have been dismissed. Of the first
ten cases referred to mediation, nine were mediated and
successfully resolved with only four cases involving
money as part of the resolution.12

According to Alexander F. Fleming, former Execu-
tive Director of the Massachusetts Board of Registration
in Medicine, the process of bringing the physician to the
table with the complainant, having the physician listen
to the aggrieved person, having each person’s version
of the issue heard by a neutral third party, and reaching
an agreement satisfactory to both sides, resulted in real
change in the physician’s behavior. Often during these
mediations the physician understood the significance of
a communication skill that could improve her practice.
Prior to the pilot project, the physician’s reaction to dis-
missal of a complaint typically was exoneration, when
in fact her conduct needed to change, and the dismissal
was highly unsatisfactory to the complainant.!3 Massa-
chusetts” project continues with 40 mediations having
been completed and the Board of Registration in Medi-
cine currently considering expansion of the project.1

The motivation to change the status quo has to be
compelling enough to overcome the inertia of the estab-
lished and the familiar. In the initiatives described
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above, the motivation to expand the traditional ways of
resolving health care disputes to include mediation
appears to be two-fold: a desire for a more effective and
less costly resolution. The former relies on several fac-
tors: the nature of the process and the participants, the
decision makers, and their commitment to the resolu-
tion reached. Residents in a nursing home, whose com-
plaints have been heard and who have been part of
deciding the resolution, are much more likely to abide
by their agreement than one imposed by an administra-
tor. Physicians who participate in mediation and under-
stand, often for the first time, how their conduct is
flawed, may change their conduct and the beneficiaries
will be numerous present and future patients. Also
embedded in every effective resolution are savings: eco-
nomic, in that an early resolution invariably costs less
than one arrived at later on, and emotional, in that par-
ties have often been able to express their feelings, have
often heard a differing perspective, have agreed to a
resolution that they each think is fundamentally fair,
and have been spared participation in litigation. The
richness and flexibility of a decision-making process
that evolves from the disputants and is not imposed by
edict benefits all the participants. In ever increasing
numbers, people involved in conflict are recognizing
the value of a non-litigation approach, and the health
care community is included among the beneficiaries.
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