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A Message from the Chair
Our Section has now 

concluded its Annual Meet-
ing, held on January 24, 
2007 in conjunction with the 
Annual Meeting of the New 
York State Bar Association. 
Our topic this year was the 
continued fi nancial crisis in 
New York State of its many 
public and private health care 
facilities. We were fortunate at 
our meeting to be addressed 
on this topic by, among 
others, executives of the Berger Commission, the Hos-
pital Association of New York, and by the Hon. Richard 
Gottfried, Chair of the State Assembly Committee on 
Health. The hospitals and nursing homes that many in 
our Section represent are now puzzling over the Berger 
Commission recommendations, which include closing 
some facilities and revising the service delivery plans 
and capacities of many others. We have yet to see all the 
ways—political and legal—by which the Berger Commis-
sion recommendations will be challenged, but we can be 
sure, as we heard at our Annual Meeting, that challenged 
they will be.

At our annual lunch, we heard a remarkable talk from 
the outgoing General Counsel of the State Department of 
Health, Donald Berens, who gave us an “inside look” at 
how his offi ce perceives and works with outside counsel. 
It is no surprise to those of us who have worked in New 
York State and local government that, as Donald related, 
courtesy and succinctness tend to get better attention 
from our state regulators than bluster and bluff. We are all 

proud of Donald, and of his many predecessors as general 
counsel of NYSDOH (but especially Peter Millock, our 
current Section Vice-Chair), for what they have been able 
to do in Albany, and they remind us of the many incred-
ible ways that members of our Section have served, and 
continue to serve, the people of New York State.

This Spring we are looking forward to a series of 
“health care law 101” courses, chaired by our stalwart Sal 
Russo, held at various locations around the state to in-
troduce new lawyers to the vast and complicated area of 
law in which we practice. Unfortunately, most of us who 
practice in this area had no formal training in health care 
law and “learned by doing.” This course, which our Sec-
tion has conducted several times, is an attempt to remedy 
this gap and to give young lawyers an introduction and 
practical overview that we wish we had had.

Also this Spring, our Section’s Mental Health Com-
mittee is holding a crisis intervention training for courts, 
law enforcement staff, mental health advocates and 
providers, and attorneys, in which the methods of cri-
sis intervention of persons with mental illness, and the 
appropriate uses of crisis intervention in civil and crimi-
nal processes, will be addressed. The training has been 
organized by Henry Dlugacz, Carolyn Reinach Wolf, and 
David Seay, and we are very grateful to them and their 
Committee for continuing to be a resource for our entire 
Association on essential issues that tend not to be ad-
dressed by other Sections.

Best regards for the Spring and Summer of 2007.

Mark Barnes

If you have written an article and would like to have it
considered for publication in the Health Law Journal,
please submit it to:

Robert N. Swidler, Esq.
Northeast Health
2212 Burdett Avenue
Troy, NY 12180
e-mail: swidlerr@nehealth.com

Articles should be submitted in Microsoft Word or
WordPerfect, along with a printed original and biographical 
information.

REQUEST FOR ARTICLES
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In the New York State Courts
By Leonard M. Rosenberg

Court of Appeals Affi rms 
Dismissal of Suit Challenging 
Constitutionality of Women’s 
Health and Wellness Act

Catholic Charities of the Diocese 
of Albany v. Serio, 7 N.Y.3d 510, 825 
N.Y.S.2d 653 (2006). The Women’s 
Health and Wellness Act of 2002 
(“WHWA”) expanded health insur-
ance coverage for certain services 
needed by women. One provision 
mandates that any employer health 
insurance contract that provides 
coverage for prescription drugs must 
also include coverage for the cost of 
contraceptive drugs or devices. A 
narrow exception to this provision 
is granted for “religious employ-
ers.” The plaintiffs, faith-based social 
service organizations that do not fi t 
under the exception, sought a dec-
laration that these provisions of the 
WHWA are unconstitutional under 
the State and Federal Constitutions. 
The plaintiffs argued that the provi-
sions compel the plaintiffs to violate 
their beliefs by funding contracep-
tion. The Supreme Court, Albany 
County, granted summary judgment 
for the defendant. The Appellate 
Division affi rmed, with two justices 
dissenting.

The Court of Appeals affi rmed. 
It fi rst held that the WHWA did not 
violate the Free Exercise Clause of 
the United States Constitution. The 
WHWA is a neutral law of general ap-
plicability. It does not target religious 
beliefs, or attempt to interfere with 
the exercise of religion. The Court 
also rejected the plaintiffs’ argument 
for a “hybrid rights” exception, as 
the WHWA does not restrict religion 
in conjunction with any other con-
stitutional protection. The plaintiffs’ 
argument for church autonomy also 
failed, as the Legislature has not 
empowered one side over the other 
in questions of religious authority or 
dogma.

The Court applied a different test 
when analyzing the State free exercise 

claim, weigh-
ing the burden 
on religious 
freedom against 
the interest 
advanced by 
the legislation. 
It rejected a 
strict scrutiny 
approach, and 

held that a “compelling” State inter-
est is not required. Therefore the bur-
den of proof of unreasonable interfer-
ence with freedom of religion lies on 
the party claiming an exemption from 
the statute, with substantial defer-
ence granted to the Legislature. The 
Court held that the plaintiffs failed 
to meet their burden. The WHWA 
does not compel the organizations 
to purchase contraceptive coverage, 
as they are not required by law to 
provide prescription drug coverage at 
all. Moreover, many of the plaintiffs’ 
employees do not share the plaintiffs’ 
beliefs, and their rights must be pro-
tected. Finally, weighing the interests, 
the State showed a legitimate interest, 
supported by substantial evidence, 
in enhancing women’s health cov-
erage through these provisions. To 
grant a broader exemption would 
exclude too many women from the 
protections the statute seeks to cre-
ate. Therefore the interests involved 
weighed in favor of the State.

Finally, the Court quickly dis-
carded the claim made under the 
Establishment Clause of the Federal 
Constitution. The WHWA does not 
favor or disfavor one religion over 
any other. Its choice to distinguish the 
types of religious organizations en-
titled to the exemption is not the kind 
of differentiation prohibited under 
the Establishment Clause.

Court Dismisses Hospital’s Article 
78 Suit That Alleged Berger 
Commission Violated Open 
Meetings Law

St. Joseph’s Hospital v. Commission 
on Health Care Facilities in the Twenty-
First Century, No. 2006-2915 (Sup. 
Ct. Chemung Co. 2007). In 2006, the 
Commission on Health Care Facili-
ties in the Twenty-First Century (the 
“Berger Commission”), in accordance 
with its legislative mandate to review 
and make recommendations regard-
ing the structure of New York health 
care facilities, recommended that St. 
Joseph’s Hospital seek affi liation with 
Arnot Ogden Medical Center, and if 
it failed to do so, St. Joseph’s should 
close. Upon the Governor’s submis-
sion of the recommendations to the 
Legislature, and the Legislature’s 
failure to reject them by December 31, 
2006, the Commission’s recommenda-
tion became law on January 1, 2007.

The petitioner, St. Joseph’s Hos-
pital, sought a judgment pursuant to 
Article 78 that the Berger Commis-
sion violated the Open Meetings Law 
(Public Offi cers Law, Article 7) by 
transacting business relating to the 
petitioner in closed-door, non-public 
sessions; declaring such actions and 
the following recommendation null 
and void; and awarding attorneys 
fees. The petitioner was in ongoing 
negotiations with another health care 
facility for purposes of affi liation or 
merger, and contended that forced 
negotiations with a third party would 
impede these negotiations.

The Court found that the pe-
titioner did not demonstrate that 
it was injured by any acts or omis-
sions of the Berger Commission. 
The Court reasoned that the Berger 
Commission’s recommendations 
did not carry the force of law when 
they were made, and therefore they 
could not have affected any rights or 
caused injury in fact. Moreover, the 
petitioner was continuing its negotia-
tions with another facility, and was in 
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the process of drafting an agreement 
with that facility. There was therefore, 
according to the Court, no evidence 
that the claimed interference with 
such negotiations actually occurred. 
Without an “aggrieved” status, the 
Court held that it had no power to 
make a declaration under Article 7 of 
Public Offi cers Law.

Court Dismisses Hospital’s 
Constitutional Challenge to 
Law That Created the Berger 
Commission

St. Joseph Hosp. of Cheektowaga 
v. Novello, __ N.Y.S.2d __, 2007 WL 
308201 (Sup. Ct. Erie Co. 2007). The 
New York State Legislature created 
the Commission on Health Care 
Facilities in the Twenty-First Century 
(the “Berger Commission”) in 2005, 
charged with examining the hospi-
tal system in the State and making 
recommendations for facility closure 
and restructuring. Plaintiffs St. Joseph 
Hospital of Cheektowaga and Catho-
lic Health System, Inc. sought declar-
atory and injunctive relief from the 
Commission’s recommendation that 
St. Joseph Hospital should close. On 
January 1, 2007, this recommendation 
gained the force of law.

The Supreme Court, Erie County, 
dismissed the complaint on Defen-
dants’ cross-motion for summary 
judgment. First, the Court held that 
the challenge to the legislative veto 
in the Berger Commission’s enabling 
legislation under the State Present-
ment Clause and separation of pow-
ers was moot. Per the legislation, the 
Berger Commission’s recommenda-
tions become law, once approved by 
the Governor, unless the Legislature 
rejects them through a concurrent 
resolution. The Court held that this 
veto provision was severable, both 
because there is a severability clause 
in the legislation, and because sever-
ance of the veto power would not 
grant unreasonable and overly broad 
power to the Berger Commission. 
Moreover, Plaintiffs were not in fact 
injured by exercise of the legislative 
veto—the injury they claimed would 
not exist had the veto been utilized. 

Therefore Plaintiffs’ veto claims were 
deemed moot.

Second, the Court held that, 
although Plaintiffs held a protected 
property interest in their operating 
certifi cate, and the Commission’s 
actions were adjudicative in nature, 
due process was not violated, even 
though Plaintiffs were not given 
a formal hearing. Substantive due 
process was not violated because 
the enabling legislation was enacted 
within the State’s police power to 
promote the public good, enhancing 
the effi ciency of the State’s health care 
system. The regulation of the proper-
ty interest was thus rationally related 
to a legitimate state interest. 

The Court also ruled that proce-
dural due process was not violated 
because a full, trial-type hearing was 
impractical, Plaintiffs were given 
as much notice as any other facil-
ity, and the opportunity to submit 
written materials for consideration. 
The Court held that more extensive 
notice, once the Commission was 
more narrowly considering St. Joseph 
for closure, was not warranted. The 
Court held that what process is 
due depends on the circumstances 
at hand, and in the Court’s view, 
individual hearings would have pre-
cluded the Berger Commission from 
fulfi lling its legislative mandate, and 
were not necessary.

Third, the Court dismissed Plain-
tiffs’ claims under the State and Fed-
eral Free Exercise Clause. Plaintiffs 
argued that they were given less time 
to meet with the Commission during 
the evaluation process than another, 
non-religious hospital system. The 
Court rejected this argument, as there 
was no requirement that the Com-
mission meet with any hospital at all. 
Any impact that the legislation may 
have had on religious freedom was 
incidental, and therefore did not vio-
late the federal Constitution. Plain-
tiffs also failed to satisfy the balanc-
ing test applied under the New York 
Constitution. Substantial deference 
is afforded the Legislature, and there 
was no evidence that Plaintiffs were 

in any way precluded from carrying 
out their religious mission.

Finally, the Court dismissed 
Plaintiffs’ claims under the Contract 
Clause on the ground that Plaintiffs 
failed to show that the legislation 
was not in furtherance of a legitimate 
interest. The Court held that interfer-
ence with contracts was a necessary 
aspect of the Commission’s mandate, 
and it could not have performed this 
duty without making recommenda-
tions that would in some way affect 
contractual relationships.

Court Holds That Labor 
Management Relations Act 
Provides No Jurisdiction for Suit by 
SUNY Physician Faculty Members 
Who Claim That the Clinical Portion 
of Their Compensation Was Set Too 
Low

Baumgart, et al. v. Stony Brook 
Children’s Service, P.C., et al., 03 CV 
5526, 2006 WL 1877145 (E.D.N.Y. July 
6, 2006). In a case of fi rst impression, 
the District Court for the Eastern Dis-
trict of New York (J. Hurley) found 
that Section 301(a) of the Labor Man-
agement Relations Act (“LMRA”), 29 
U.S.C. § 185, did not confer federal 
jurisdiction over an action brought 
by physician faculty at SUNY Stony 
Brook School of Medicine (“Stony 
Brook”), in which they claimed that 
the clinical portion of their compensa-
tion was unreasonably set too low. 
Plaintiffs are physicians employed as 
faculty members of Stony Brook, and 
provide clinical services for Stony 
Brook University Hospital. They re-
ceive separate compensation for each 
aspect of their employment. 

The clinical aspect of Plaintiffs’ 
compensation is governed by New 
York State Regulations at 8 N.Y.C.R.R. 
§ 340, which codify the Policies of 
the Board of Trustees of the State 
University of New York (the “Poli-
cies”). Pursuant to those regulations, 
defendant Stony Brook Clinical 
Practice Management Plan (“CPMP”) 
was created to manage the clinical in-
come of the Stony Brook physicians. 
CPMP, its Governing Board, and the 
professional service corporation with 
which Plaintiffs were associated with 
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respect to their clinical duties were 
all named as defendants (the “CPMP 
Defendants”). 

Section 301(a) of the LMRA pro-
vides in pertinent part that “[s]uits 
for violation of contracts between an 
employer and a labor organization
 . . . may be brought in any district 
court of United States having jurisdic-
tion of the parties, without respect to 
the amount in controversy or without 
regard to the citizenship of the par-
ties.” A Section 301(a) claim requires 
allegations of both a breach of a 
collectively bargained-for agreement 
and a breach of a union’s duty of fair 
representation. Plaintiffs claimed 
that the collective bargaining agree-
ment (“CBA”) reached between their 
union (the “Union”) and the State 
of New York was breached because 
their clinical income was unreason-
ably set in violation of the Policies, 
which were incorporated into the 
CBA. Plaintiffs further claimed that 
the Union breached its duty of fair 
representation by failing to pursue 
their grievance.

The Defendants moved to 
dismiss the Complaint for lack 
of jurisdiction. That motion was 
granted, and Plaintiffs made a mo-
tion for reconsideration. The Court 
denied the motion for reconsidera-
tion as well. The Court pointed out 
that none of the CPMP Defendants 
were signatories to the CBA, which 
was only between the Union and the 
State. Moreover, the Court noted that 
the State (and political subdivisions 
thereof, like Stony Brook) does not fi t 
the defi nition of “employer” under 
the LMRA, and the Union, which 
represents Plaintiffs in their public ca-
pacity, does not meet the defi nition of 
“union” under the LMRA. The Court 
found determinative the fact that the 
only signatories to the CBA were spe-
cifi cally exempt from LMRA jurisdic-
tion, and that there is no contractual 
relationship between Plaintiffs and 
the CPMP Defendants. 

[Ed. Note: Garfunkel, Wild & Travis, 
P.C. represented the CPMP defen-
dants in this suit.]

Cardiologist’s Antitrust Action 
Survives Motion to Dismiss

Reddy v. Puma, 06 CV 1283, 2006 
WL 2711535 (E.D.N.Y. Sept. 21, 2006). 
This action involved a dispute be-
tween cardiologists associated with 
New York Methodist Hospital (the 
“Hospital”). Plaintiff was the former 
Chief of Cardiology for the Hospital, 
and in conjunction with another phy-
sician, allegedly handled 35 to 40% of 
all volume in the Hospital’s cardiol-
ogy division prior to being removed 
as Chief.

Plaintiff alleged that the new 
Chief of Cardiology, along with the 
new Director of Cardiac Catheteriza-
tion, conspired to exclude him from 
receiving cases at the Hospital. The 
alleged conspiratorial actions in-
cluded: (i) discouraging physicians 
from referring patients to Plaintiff; 
(ii) ordering that Plaintiff be removed 
from his regular cardiology rounds; 
(iii) instructing physician assistants 
not to provide post-operative care for 
Plaintiff; and (iv) giving presentations 
to the Hospital’s administration in 
which Plaintiff’s rate of complications 
was misrepresented.

Plaintiff claimed that this conspir-
acy to exclude him violated Section 
1 of the Sherman Act, and Section 4 
of the Clayton Act because it harmed 
his own practice and because it 
“reduce[ed] the availability and 
number of providers of interventional 
cardiac services.”

The Court noted that the plead-
ing standard in an antitrust case is 
not a heightened one. The Court then 
determined that Plaintiff had stand-
ing to bring an antitrust claim. The 
Court applied a two-pronged test 
to determine standing: “(1) has the 
plaintiff asserted an antitrust injury, 
and (2) is the plaintiff the proper 
plaintiff to assert the antitrust laws?” 
The Court found that the injury 
asserted by Plaintiff was “a type of 
injury that the antitrust laws were 
designed to prevent,” in that Plaintiff 
alleged that his exclusion led to a de-
cline in the overall quality of services 
provided to consumers. The Court 
also found that Plaintiff was an “ef-

fi cient enforcer of the antitrust laws,” 
in that Plaintiff is a practicing cardi-
ologist in the relevant market, and “is 
likely the only potential plaintiff with 
enough knowledge and incentive to 
bring suit.”

The Court then addressed the 
allegations of a conspiracy. The Court 
noted that, “[i]n recognition of the 
unique aspects of employment in the 
medical fi eld, courts have recognized 
that an antitrust conspiracy can exist 
among doctors who serve on the 
same medical staff, as those doctors 
remain suffi ciently independent eco-
nomic actors.” The Court rejected De-
fendants’ argument that they could 
not commit a conspiracy because they 
are both employees of the Hospital, 
and denied Defendants’ motion to 
dismiss the Complaint.

Court Vacates Temporary 
Restraining Order and Denies 
Injunctive Relief in Physician’s 
Suit Challenging Nonrenewal of 
Participating Provider Agreement

Dhillon v. Healthnow New York, 
Inc., et al., 32 A.D.3d 1197, 821 
N.Y.S.2d 703 (4th Dep’t 2006). Plain-
tiff physician sued a health care plan, 
seeking damages for the alleged 
wrongful nonrenewal of his partici-
pating provider agreement (“PPA”). 
Plaintiff alleged that the nonrenewal 
was in retaliation for his complaints 
to government agencies, his pa-
tient advocacy, and his request for a 
hearing. 

The Court granted defendant’s 
motion to stay the action while the 
parties pursued mediation and/or ar-
bitration, as provided for in the PPA. 
However, the Court preliminarily 
enjoined defendant from not renew-
ing the PPA pending completion of 
the dispute resolution process.

The Appellate Division vacated 
the injunction on the ground that 
plaintiff’s “loss of employment” did 
not constitute irreparable harm that 
could not be compensated by money 
damages. 



NYSBA  Health Law Journal  |  Winter 2007  |  Vol. 12  |  No. 1 9    

Court Denies Hospital’s Motion 
for a Protective Order and Grants 
Plaintiff’s Motion to Compel 
Disclosure of Medical and Hospital 
Records

Kivlehan v. Waltner, __ N.Y.S.2d 
__, 2007 WL 60187 (2d Dep’t 2007). In 
a medical malpractice action, plaintiff 
patient appealed from an order of 
the Supreme Court, Orange County, 
denying her motion to compel the 
disclosure of medical and hospital re-
cords, and granting defendant, Good 
Samaritan Hospital of Suffern, N.Y. 
(the “Hospital”) a protective order 
precluding the depositions of two of 
its offi cers. 

In this action, plaintiff alleged 
that after giving birth to her daughter 
in the Hospital, she incurred a nearly 
fatal strep infection from her obstetri-
cian. The patient’s physician admit-
ted at her deposition that she did 
have a strep infection during the time 
period in question. Thereafter, plain-
tiff moved to compel the disclosure 
of both of the physicians’ medical 
records and the Hospital’s records. 
The Hospital opposed discovery of its 
records under the physician-patient 
privilege, as well as the quality assur-
ance privilege afforded to hospitals 
under Education Law § 6527(3) and 
Public Health Law §§ 2805-j, 2805-k 
and 2805-m. Based on those grounds, 
the Court denied plaintiff’s motion 
to compel discovery and granted the 
Hospital’s protective order to pre-
clude the depositions of two of its 
offi cers.

The Appellate Division noted 
that while the New York Education 
Law shields the disclosure of certain 
records, including those relating to 
quality assurance review, the party 
seeking to invoke the quality assur-
ance privilege bears the burden of 
demonstrating that the documents 
were prepared in accordance with 
the relevant statutes. Records that are 
merely duplicated by a quality assur-
ance committee are not necessarily 
privileged. A hospital is required, at 
a minimum, to demonstrate that (1) 
it has a review procedure; and (2) the 
information for which the exemption 

is claimed was obtained or main-
tained in accordance with that review 
procedure. 

Here, the Hospital did not meet 
its burden under the statute to show 
that the documents maintained by 
its Department of Infection Control 
regarding the physician’s condition 
were actually generated at the request 
of the Hospital, and thus, denial of 
the plaintiff’s motion to compel the 
discovery of these documents was 
improper. 

Additionally, disclosure of the 
names and addresses of the physi-
cians and health care providers who 
were involved in taking and obtain-
ing cultures from the physician were 
not subject to the physician-patient 
privilege. Once a plaintiff demon-
strates that a defendant’s medical 
condition is “in controversy” within 
the meaning of CPLR 3121(a), the 
burden then shifts to the defendant 
to demonstrate that the information 
sought by the plaintiff is protected by 
the privilege. In this case, the names 
and addresses were not privileged. 
Rather, they related to “the mere facts 
and incidents of [the physician’s] 
medical history.” Therefore, plaintiff’s 
motion to compel this disclosure 
was improperly denied. Given the 
circumstances, the Court held that 
the Hospital’s motion for a protec-
tive order precluding the depositions 
of two of its offi cers was improperly 
granted.

Court Upholds Surrogate’s Court 
Procedure Act 1750 Against Attack 
Based on Constitutional Grounds of 
Equal Protection, Due Process and 
Vagueness

In re Guardianship of Chantel Nicole 
R., 34 A.D.3d 99, 821 N.Y.S.2d 194 
(1st Dep’t 2006). Mental Hygiene 
Legal Service (“MHLS”), on behalf 
of respondent Chantel R., chal-
lenged the constitutionality of the 
Surrogate’s Court Proceedings Act 
(“SCPA”), 1750, on equal protection, 
due process, and vagueness grounds. 
In the underlying guardianship 
proceeding, Chantel R. was described 
as “moderately retarded” with the 

academic functioning of a fi rst- to sec-
ond-grade level. Although Chantel R. 
expressed anxiety when questioned 
about death, the Surrogate’s Court 
determined that she was incapable 
of making any signifi cant health 
care determinations. Thus, pursu-
ant to the SCPA, the appointment 
of Chantel R.’s mother as guardian 
with the power to withhold life-sus-
taining medical care was deemed 
appropriate.

On appeal, MHLS asserted that 
the SCPA violated respondent’s rights 
to equal protection because it treated 
her differently, without any rational 
basis, from persons who were once 
competent. In particular, MHLS con-
tended that SCPA violated the Equal 
Protection Clause because it afforded 
less weight to a mentally retarded 
person’s expressions to live than the 
expressions of those with average 
functional ability.

The Appellate Division dis-
agreed. Upholding the Surrogate’s 
Court, it concluded that “[t]he Equal 
Protection Clause only prohibits the 
government from treating persons 
differently from others who are simi-
larly situated, and mentally retarded 
persons are not similarly situated to 
those who were once competent.” 
The Court explained that “a men-
tally retarded person’s expression of 
a desire to continue life-sustaining 
measures is categorically distinguish-
able from the same desire expressed 
by a mentally competent individual 
because only the latter has the capac-
ity to appreciate the consequences of 
the decision and thus the ability to 
make the choice to pursue an unin-
formed or irrational alternative.” In 
comparison, it would be impossible 
to determine whether a mentally 
retarded person such as Chantel R. 
would ever elect to receive life-pro-
longing treatment “because such an 
individual has never been competent 
to make a decision concerning medi-
cal.” Thus, the disparity in treatment 
of retarded persons need only be 
rationally related to a legitimate gov-
ernment interest to pass constitution-
al muster. Here, for example, the state 
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had a legitimate interest in advancing 
the right of mentally retarded persons 
to be free from prolonged suffering.

Respondent also argued that 
SCPA violated due process because 
the appointment of a guardian with 
the consent of both parents does not 
require the Court to hold a hearing. 
However, having sought and ob-
tained a hearing, the Court dismissed 
such claims, pursuant to CPLR 5511, 
as respondent was not aggrieved by 
the order. Lastly, respondent argued 
that SCPA was unconstitutionally 
vague because it permits a guardian 
to terminate life-support when an 
attending physician determines that 
the life-sustaining treatment would 
impose an “extraordinary burden” 
on the mentally retarded patient. The 
Court did not consider the vagueness 
issue on the grounds that respondent 
might never require life-sustaining 
treatment. Thus, there was no jus-
ticiable controversy for the Court’s 
determination.

Court Allows DOH to Recover 
Actual Costs of Clinical Lab 
Inspection Program, Pursuant to 
Public Health Law § 576, Despite 
Non-Compliance With Record-
Keeping and Improper Inclusion of 
Unrelated Costs

Am. Ass’n of Bioanalysts v. N.Y.S. 
Dep’t of Health, 33 A.D.3d 1138, 823 
N.Y.S.2d 552 (3d Dep’t 2006). Plain-
tiffs’ trade association and its clinical 
laboratory members, which provide 
laboratory testing services in New 
York, brought an action seeking a 
full refund of fees paid to the Depart-
ment of Health (“DOH”). Pursuant 
to Public Health Law (“PHL”) § 576, 
to assure quality and accuracy of the 
laboratory testing services, the DOH 
operates an inspection program (the 
“Program”). The program monitors, 
among other things, the staff, facili-
ties, and procedures of the laborato-
ries. Section 576 requires laboratories, 
such as plaintiffs’, to pay annual fees 
to the DOH as a reimbursement for 
the “total actual costs” of operating 
the Program. 

The Appellate Division affi rmed 
that the computation of “actual” costs 

should include both direct costs and 
indirect costs necessarily incurred in 
support of the Program, such as over-
head costs. In addition, the motion 
court properly deferred to the DOH’s 
interpretative expertise when it held 
that the cooperative research and 
method validation components were 
components of the Program entitled 
to reimbursement.

Regarding the mandatory record-
keeping and annual computation of 
actual costs, as required by Section 
576, the Court specifi cally found 
that the DOH’s lack of compliance 
constituted arbitrary and capricious 
conduct. However, the Court did not 
void the Program fees and grant full 
refunds, as sought by the plaintiffs. 
Rather, since the fees collected would 
be improper only to the extent that 
they exceeded actual costs, the Court 
remanded the case for a determina-
tion as to what costs should have 
been included as “actual costs.” Con-
sequently, the plaintiffs would only 
be refunded any excess of the “actual 
costs.” 

Physician’s False Entry in Medical 
Record That Complete Patient 
Examination Had Been Performed 
Constitutes Fraudulent Practice of 
Medicine, Suspension of License 
Upheld

Sookhu v. Comm’r of Health of the 
State of N.Y., 31 A.D.3d 1012, 820 
N.Y.S.2d 146 (3d Dep’t 2006). In an 
Article 78 proceeding, a physician 
sought to annul a determination 
of the Hearing Committee of State 
Board for Professional Medical Con-
duct (the “Hearing Committee”) that 
suspended the physician’s license 
to practice medicine for one year. 
Charges were brought by the Offi ce 
of Professional Medical Conduct 
(“OPMC”) for the physician’s alleged 
failure to maintain records, the fi ling 
of a false report and the fraudulent 
practice of medicine. After an eviden-
tiary hearing, the Hearing Committee 
made a fi nding that the physician had 
intentionally documented a complete 
examination of a patient in the pa-
tient’s medical records when, in fact, 

he had not performed the complete 
examination. 

In seeking appellate review, 
the physician alleged that hearsay 
evidence improperly admitted at the 
hearing, the Hearing Committee’s 
failure to call the patient to testify, 
and his limited ability to cross-ex-
amination the OPMC’s witnesses 
prejudiced his right to a fair hearing. 
The Appellate Division confi rmed the 
Hearing Committee’s determinations. 

The Court found the physician’s 
fi rst complaint regarding the admis-
sion of hearsay evidence—statements 
of the physician’s admissions of 
wrongdoing—unpersuasive. Citing 
to Public Health Law § 230(10)(f), 
the Court stated that the “Hearing 
Committee is not bound by the rules 
of evidence.” Further, the Court 
noted that so long as the evidence is 
“suffi ciently believable, relevant and 
probative,” it may be considered in 
assessing misconduct. Additionally, 
the hearsay statements brought into 
question in this matter were “not so 
inherently unreliable as to preclude 
its admissibility.”

The physician’s argument of 
prejudice based upon lack of testi-
mony from the patient, was rejected. 
First, the physician had the right to 
subpoena the patient [Public Health 
Law § 230(10)(c)(4)], but failed to do 
so. Second, the physician continually 
brought to the Hearing Committee’s 
attention the fact that the OPMC 
failed to call the patient to testify, 
thereby mitigating any possible 
prejudice. The Court also held that 
the physician had a “wide latitude” 
in cross-examining witnesses and he 
was not “impermissibly curtailed.”

In assessing the penalty imposed 
on the physician, the Court looked 
to whether the punishment was “so 
disproportionate to the offense that it 
shocks one’s sense of fairness.” Based 
upon the fraudulent conduct of the 
physician, the Court found the one-
year suspension of the physician’s 
license, three years of probation and 
three years of practicing in a super-
vised setting, as well as a review of 
the physician’s medical records and 
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a requirement to attend continu-
ing medical education courses was 
warranted.

Allegedly Defamatory Statements 
Made in Independent Medical 
Exam Report Protected by Absolute 
Immunity

Kaisman v. Carter, New York 
County Supreme Court Index No. 
115999/2005, N.Y.L.J., September 
29, 2006. Plaintiff physician brought 
a defamation action against defen-
dant physician, concerning allegedly 
defamatory remarks made by defen-
dant in an independent medical exam 
(“IME”) report. The IME report was 
authored by defendant in his capacity 
as an expert witness in an unrelated 
personal injury matter. Defendant, 
Michael Carter, M.D., moved to 
dismiss the complaint on the ground 
that the IME report was issued in 
the context of the unrelated judicial 
proceeding and, as such, his allegedly 
defamatory remarks regarding the 
competency and surgical judgment of 
plaintiff were protected by the abso-
lute immunity afforded to statements 
made by witnesses in the course of 
judicial proceedings. At a minimum, 
defendant contended that his state-
ments were protected opinion. The 
Court agreed with defendant that his 
statements made in the context of an 
IME relating to a personal injury ac-
tion were afforded absolute immunity 
and dismissed plaintiff’s complaint.

The Court held that “statements 
made by parties, attorneys and wit-
nesses in the course of judicial or 
quasi-judicial proceedings are abso-
lutely privileged, notwithstanding 
the motive with which they are made, 
so long as they are material and perti-
nent to the issue to be resolved in the 
proceeding.” The question of whether 
a statement is pertinent to the issue 
to be resolved in the proceeding is 
construed broadly, so as to encom-
pass not only statements that are 
pertinent, but also those statements 
that may become pertinent. Other-
wise, opined the Court, witnesses, 
and particularly expert witnesses, 
would be unable to discharge their 
public duty freely and without fear of 

the harassment and fi nancial hazard 
of subsequent litigation. Further, the 
privilege extends to both in-court and 
out-of-court statements, regardless of 
whether the statements would even-
tually be deemed admissible at trial. 
Accordingly, plaintiff’s complaint 
was dismissed.

High Court Orders Disclosure 
Pursuant to Mental Hygiene Law

Reckess v. New York State Comm’n 
on Quality of Care for the Mentally Dis-
abled, 7 N.Y.3d 555, 825 N.Y.S.2d 178 
(2006). Petitioners Azriel and Paula 
Reckess operate fi ve adult homes in 
Dutchess, Rockland and Ulster coun-
ties that provide long-term residential 
care and services to persons who are 
incapable of living independently, 
including some residents who would 
otherwise require placement in a 
nursing home. The facilities are 
licensed by the State Department of 
Health. In addition, because certain 
residents obtain services from mental 
health providers, petitioners’ adult 
homes are also subject to oversight 
by the New York State Commission 
on Quality of Care for the Mentally 
Disabled (the “Commission”).

In 2003, pursuant to its authority 
to examine the fi nances of any adult 
home in which at least 25 or 25% of 
the residents receive services from a 
mental health facility, the Commis-
sion conducted a fi nancial review 
of four of petitioners’ facilities. The 
Commission issued subpoenas duces 
tecum to petitioners requesting “[a]ll 
information pertaining to mortgages” 
on the four adult homes, including 
“applications, appraisals, title insur-
ance documents, closing statements, 
mortgage notes and all records ex-
ecuted at the mortgage closings.” 

The Commission learned that 
title to the four properties were trans-
ferred to limited liability companies 
that petitioners controlled and these 
realty holding companies then leased 
the properties back to the partner-
ships originally owned and oper-
ated by petitioners. The Commission 
further discovered that, from 1999 to 
2001, petitioners’ holding companies 
had refi nanced the homes, raising the 

outstanding debt on the properties by 
over $10 million. 

The petitioners declined to 
produce documents pertaining to the 
transfers of title to the homes and the 
subsequent refi nancings, contending 
that the Commission lacked statutory 
authority to compel the production of 
documents executed by petitioners in 
their capacities as corporate offi cers 
of the realty holding companies, 
rather than as the operators of the 
adult homes. The Court of Appeals 
disagreed. 

The power to issue a subpoena 
exists only when it is expressly 
granted by the Legislature. Mental 
Hygiene Law §§ 45.09 and 45.10 
supply the legislative authorization 
for the issuance of subpoena by the 
Commission in this case. The Court 
of Appeals found that the plain 
language of these provisions allow 
the Commission to subpoena docu-
ments held by adult home offi cers or 
corporations they control that were 
used in the sale-leaseback transac-
tions and the related refi nancings, in 
order to gauge the fi nancial stability 
of the adult homes. Therefore, the fact 
that the mortgage and closing docu-
ments were executed by petitioners 
as offi cers of the holding companies 
did not deprive the Commission of 
its oversight and subpoena-issuing 
authority. 

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a partner 
in the fi rm of Garfunkel, Wild & 
Travis, P.C., a full service health 
care fi rm representing hospitals, 
health care systems, physician group 
practices, individual practitioners, 
nursing homes and other health-
related businesses and organiza-
tions. Mr. Rosenberg is Chair of 
the fi rm’s litigation group, and his 
practice includes advising clients 
concerning general health care law 
issues and litigation, including 
medical staff and peer review issues, 
employment law, disability discrim-
ination, defamation, contract, ad-
ministrative and regulatory issues, 
professional discipline, and direc-
tors’ and offi cers’ liability claims. 
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In the New York State Legislature
By James W. Lytle

A new Administration arrived in 
Albany on January 1 and, as prom-
ised, a great deal changed on Day 
One. In addition to making appoint-
ments to the key health care positions 
within his Administration, Governor 
Spitzer highlighted health care issues 
in his inaugural address, his State of 
the Union address and in a special 
speech devoted to health care issues 
just days before he released his new 
budget. The “trifecta” of policy ad-
dresses left no doubt that the Gover-
nor intended to set forth an ambitious 
health care reform agenda—and the 
legislation he submitted to the Legis-
lature as part of his Executive Budget 
confi rmed that intent.

The overall approach, described 
by the Governor as “Patients First,” 
envisions a health care system that 
places “patients, not institutions, 
. . . at the center of our health care 
system” and that meets “its respon-
sibility to set standards, demand 
results, and hold institutions account-
able to the State and the people those 
institutions serve.” Expanding health 
insurance coverage, initially to the 
state’s uninsured children, will be ad-
dressed by the Administration, along 
with steps to reduce growth in the 
Medicaid program and to restructure 
the program to promote high qual-
ity, cost-effective care. He also made 
clear that he remains committed to 
an all-out attack on Medicaid fraud, 
waste and abuse and has repeated his 
call to augment the Medicaid Inspec-
tor General’s resources and to enact a 
Martin Act for Medicaid and a State 
False Claims Act.

The Executive Budget submitted 
by the Governor includes approxi-
mately $48 billion in Medicaid spend-
ing, including State, federal and local 
shares—a 1.8% increase over the prior 
fi scal year. In order to maintain this 
low level of growth, while simultane-
ously proposing initiatives to increase 
enrollment in Medicaid and Fam-

ily Health Plus 
(FHPlus) and 
improve care 
coordination 
for benefi ciaries 
with complex 
medical condi-
tions, the Gov-
ernor’s budget 
imposes $1.5 billion (all funds) in 
Medicaid cuts, fraud savings, and 
provider assessments. The cuts fall 
primarily on hospitals, nursing 
homes, and pharmacies. Consistent 
with his commitment to shift the de-
livery system away from institutional 
care toward primary and community-
based care, the Governor’s budget 
imposes only modest cuts in home 
care and primary care. In addition, 
the Governor’s budget would make 
permanent the cuts imposed in prior 
years that have been renewed annu-
ally through the budget process. 

In order to improve the adminis-
tration of key health care programs, 
the Governor has reorganized the 
Department of Health and created 
three new offi ces: the Offi ce of Health 
Insurance Programs, the Offi ce of 
Information Technology, and the 
Offi ce of Long-Term Care Services 
and Programs. The Offi ce of Health 
Insurance Programs (OHIP) will have 
responsibility for all government 
health insurance programs, including 
Medicaid, Child Health Plus, Family 
Health Plus and EPIC. It will also be 
charged with developing strategies to 
reduce the number of uninsured New 
Yorkers and will oversee rate-set-
ting within DOH as well as OASAS, 
OMH, and OMRDD. 

Among the key budget proposals 
are the following:

Medicaid Cuts and Adjustments. 
The Budget proposes a number of 
changes in hospital and nursing 
home reimbursement under Medic-
aid, including many of the proposals 

advanced in the new Governor’s 
health policy speech. They include:

• Freezing trend factors for both 
hospitals and nursing homes; 

• Elimination of the nursing 
home case mix enhancements 
for Medicare patients;

• Reducing hospital GME reim-
bursement to “actual” costs by 
removing the hold-harmless 
provisions and modifying the 
HCRA GME distribution meth-
odology to target high Medic-
aid hospitals; 

• Modifying the volume adjust-
ment to eliminate length-of-
stay relief for volume increases, 
while updating service inten-
sity weights (SIWs) effective 
January 1, 2008;

• Implementing a new rate 
adjustment ($48 million) for 
Medicaid payments to public 
hospitals with a patient census 
that is more than 35 percent 
Medicaid benefi ciaries.

• Reducing hospital workforce 
recruitment and retention 
funds and modifying the 
distribution methodology so 
that funding is allocated based 
on the hospital’s volume of 
Medicaid patients. Nursing 
home worker recruitment and 
retention funding would be 
phased out under the Gover-
nor’s proposal, refl ective of the 
“re-basing” initiative that was 
enacted last year. 

Indigent Care Funding. The Ex-
ecutive Budget proposes fundamental 
alterations in the allocation formulas 
for indigent care. The new formula 
is intended to more accurately refl ect 
care to completely uninsured patients 
(as opposed to mitigating the “bad 
debts” of partially insured patients 
who paid a part of their bill, but not 
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all of it). The amount of care to un-
insured patients would be measured 
by the actual volume of uninsured 
patients served at that hospital multi-
plied by the Medicaid rate that would 
have applied to those patients. High 
need hospitals and rural hospitals 
would continue to receive enhanced 
payments compared to other hospi-
tals. The details of this proposal will 
be developed in regulations to be 
promulgated by the Department of 
Health.

Health Care Reform Act (HCRA): 
HCRA is scheduled to expire on June 
30, 2007, and the Governor proposes 
to extend it until March 31, 2008, 
setting the stage for potentially more 
fundamental reforms in HCRA next 
year. The Governor’s Budget includes 
initiatives to raise HCRA revenues, 
including increasing the covered lives 
assessments paid by private health 
plans by $75 million per year, en-
hancing HCRA auditing and autho-
rizing the conversion of downstate 
not-for-profi t health plans (such as 
the recently combined HIP-GHI) to 
convert to for-profi t status, in the 
same fashion as Empire Blue Cross 
and Blue Shield converted, with the 
proceeds devoted to HCRA purposes. 
At the same time, the Governor has 
called for reducing some HCRA-re-
lated spending, including reduced 
GME and workforce recruitment 
and retention funding as discussed 
above, elimination of the discretion-
ary HCRA funds, reduce funding for 
the health workforce retraining pro-
gram, eliminate the Health Facility 
Restructuring Program, eliminate the 
nursing home and home care services 
quality improvement demonstration 
programs. 

Expanding Coverage: The Execu-
tive Budget includes a substantial 
expansion of CHPlus eligibility to 
provide subsidized coverage for chil-
dren with gross household income at 
or below 400% of the federal poverty 
level (FPL), effective September 1, 
2007. The Budget establishes new 
initiatives to promote employer-spon-
sored health insurance programs by 

providing cost effective premium 
subsidies for families with children 
eligible for the CHPlus program and 
individuals eligible for FHPlus. These 
proposals are intended to satisfy 
the employer-sponsored insurance 
expansion requirement in the federal 
F-SHRP waiver.

The Budget includes $24 million 
(state share) to streamline enrollment 
and recertifi cation for Medicaid and 
Family Health Plus effective January 
1, 2008. Specifi c proposals include 
eliminating unnecessary documenta-
tion requirements for Medicaid and 
Family Health Plus at recertifi ca-
tion and providing twelve months’ 
guaranteed continuous coverage for 
Medicaid and FHPlus adults, unless 
the benefi ciary moves out of the State. 

Medicaid Fraud, Waste and 
Abuse: Last year’s prolonged debate 
over Medicaid fraud legislation picks 
up where it left off with this year’s 
budget proposing a “Medicaid Integ-
rity Plan” that would strengthen the 
State’s investigative and prosecutorial 
tools in combating fraud, establish 
new criminal penalties and establish 
a False Claims Act with a qui tam 
provision that would permit whistle-
blowers to share in the proceeds of 
Medicaid overpayment recoveries. 
The Budget projects total State sav-
ings of $400 million as a result of the 
new legislation and budgetary com-
mitment to this effort—an increase 
of $104 million over current State 
savings attributable to anti-fraud ac-
tivities. The elements of the Medicaid 
Integrity Plan include:

OMIG. The Budget would add 
157 staff to the Offi ce of the Medicaid 
Inspector General (OMIG), including 
100 auditors, $5.6 million in new tech-
nology for OMIG over the next two 
years and twenty new staff to aug-
ment OMIG’s technological capacity. 
The Budget legislation would also au-
thorize OMIG to access the records of 
the Tax Department and the Workers’ 
Compensation Board and would no 
longer consider a provider’s compli-
ance program as acceptable for state 
purposes based on its acceptance by 

the federal Department of Health and 
Human Services. 

False Claims Act. The Budget 
proposes a New York False Claims 
Act that would broaden the State’s 
ability to recover and impose penal-
ties upon the knowing submission 
of false claims. The act would apply 
to any claim made to the State (not 
just related to Medicaid) and would 
expressly extend to claims for pay-
ment to Medicaid managed care 
plans. Treble damages for the false 
claims asserted, along with additional 
monetary penalties, may be assessed.

Qui Tam. In addition, the False 
Claims Act would authorize qui tam 
actions, modeled on similar federal 
legislation, that would permit a whis-
tleblower to commence a civil action 
to assert that an entity, such as a 
Medicaid provider, had asserted false 
claims against the State. The Attorney 
General or a local government could 
choose to intervene in the action and 
substitute for the qui tam “relator” or 
whistleblower. If a governmental en-
tity has converted the proceeding into 
a governmental civil enforcement ac-
tion, the whistleblower is entitled to 
receive between 15% and 25% of any 
funds recovered in the action; if the 
whistleblower undertakes the action 
without governmental intervention, 
he or she is entitled to 25% to 30% of 
the recovery. Any retaliatory action 
taken against whistleblowers is also 
prohibited and would be subject to 
substantial penalties.

Increased State Share in Medicaid 
Recoupments. As a result of federal 
legislation enacted in 2006, by enact-
ing a State False Claims Act and a qui 
tam provision, the federal govern-
ment will permit the State to retain an 
additional 10% of Medicaid recover-
ies that would have otherwise been 
remitted to the federal government.

Insurance Fraud Reporting Reward. 
The Insurance Department would be 
authorized to establish a new fund 
to make monetary rewards for the 
reporting of insurance fraud.
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New Crimes and Penalties. Five 
new crimes for deceptive health 
care practices and defrauding health 
plans would be established, the most 
serious of which would be a class B 
felony. In addition, fi ve new crimes 
for possession of criminally diverted 
prescription medications and devices 
would be established.

“Martin Act” for Health Care 
Fraud. The Budget proposes the 
enactment of a new Article 49-A of 
the Public Health Law that would 
authorize the Attorney General to 
investigate and criminally prosecute 
health care fraud. Modeled on the 

Martin Act, which provides the Attor-
ney General with broad investigatory 
and enforcement power over securi-
ties markets, the legislation permits 
the Attorney General to investigate 
health care fraud through compelling 
witnesses to be examined under oath, 
subpoenaing documents, impound-
ing records and requiring the coop-
eration of other public offi cers. 

Venue for Challenging Medicaid 
Actions. Any legal action to challenge 
a fi nal administrative action against a 
Medicaid provider would have to be 
brought in Albany County Supreme 
Court. 

By the time you read this report, 
the fate of the Governor’s budget 
proposal will be known. Whatever 
the outcome, it is already clear that 
Governor Spitzer has placed the re-
form of the State’s health care system 
at the tope of his agenda.

Mr. Lytle is a partner in the 
Albany offi ce of Manatt, Phelps & 
Phillips, LLP. Mr. Lytle would like 
to acknowledge the assistance of 
his colleague from that offi ce, Karen 
Lipson, with the preparation of this 
article.
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In the New York State Agencies
By Frank Serbaroli

HEALTH DEPARTMENT

NYS AP-DRG Patient Classifi cation 
System

Notice of emergency rulemaking. 
The Department of Health amended 
§§ 86-1.62 and 68-1.63 of Title 10 
N.Y.C.R.R. to update the current 
regulations to make them consistent 
with changes made to the diagnosis 
related group (“DRG”) classifi ca-
tion system used by the Medicare 
prospective payment system and to 
modify existing DRGs and add new 
DRGs to more accurately refl ect the 
pattern of health resource use. Filing 
date: August 14, 2006. Effective date: 
August 14, 2006. See N.Y. Register, 
August 30, 2006.

Language Assistance and Patient 
Rights

Notice of adoption. The Depart-
ment of Health amended §§ 405.7 
and 751.9 of Title 10 N.Y.C.R.R. 
to strengthen language assistance 
programs in hospitals to address 
the needs of individuals who do not 
speak English or do not speak it well 
and to add two rights to the Patient’s 
Bill of Rights to be consistent with 
the Public Health Law. Filing date: 
August 28, 2006. Effective date: 
September 13, 2006. See N.Y. Register, 
September 13, 2006.

Licensure and Practice of Nursing 
Home Administration

Notice of proposed rulemak-
ing. The Department of Health gave 
notice of its intent to amend Part 96 
of Title 10 N.Y.C.R.R. to refi ne and 
streamline the existing regulations 
and ensure their consistency with the 
policies and directives of the Board of 
Examiners of Nursing Home Admin-
istrators. See N.Y. Register, September 
27, 2006.

Statewide 
Perinatal Data 
System

Notice of 
adoption. The 
Department of 
Health added § 
400.22 of Title 10 
N.Y.C.R.R. to es-

tablish a State Perinatal Data System 
to provide useful data on the births 
and maternal health for perinatal 
care providers and the Department 
of Health and to promote expedited 
Medicaid eligibility determinations 
for newborns. Filing date: September 
26, 2006. Effective date: October 11, 
2006. See N.Y. Register, October 11, 
2006.

Continuing Care Retirement 
Communities

Notice of proposed rulemak-
ing. The Department of Health gave 
notice of its intent to amend § 901.9 of 
Title N.Y.C.R.R. to defi ne the approv-
als required for any change in the 
current approved number of residen-
tial or health care units comprising 
the continuing care retirement com-
munity. See N.Y. Register, November 
22, 2006.

Personal Care Services Program

Notice of adoption. The Depart-
ment of Health amended § 505.14 of 
Title 18 N.Y.C.R.R. to repeal provi-
sions that are obsolete due to court 
decisions and/or expired statutory 
authority. Filing date: November 17, 
2006. Effective date: December 6, 
2006. See N.Y. Register, December 6, 
2006.

Expansion of the New York State 
Newborn Screening Panel

Notice of proposed rulemak-
ing. The Department of Health gave 
notice of its intent to amend Subpart 
69-1 of Title 10 N.Y.C.R.R. to add 
Krabbe disease to the New York State 
Newborn Screening Panel and clarify 

the requirement for timely specimen 
transfer. See N.Y. Register, December 
6, 2006.

Neonatal Herpes Infection 
Reporting and Laboratory 
Specimen Submission

Notice of emergency rulemaking. 
The Department of Health amended 
§§ 2.1 and 2.5 of Title 10 N.Y.C.R.R. in 
order to enable proper identifi cation 
and treatment of infected mothers 
and detection of early causes of neo-
natal herpes with the goal of assisting 
in diagnosis, prevention and effective 
management of neonatal herpes. Fil-
ing date: November 24, 2006. Effec-
tive date: November 24, 2006. See N.Y. 
Register, December 13, 2006.

Criminal History Record Check

Notice of emergency rulemak-
ing. The Department of Health added 
Part 402 to Title 10 N.Y.C.R.R. to 
implement chapter 769 of the Laws 
of 2005 and a chapter of the Laws 
of 2006 (Section 6630) by requiring 
nursing homes, certifi ed home health 
agencies, licensed home care services 
and long term home health care 
programs to request criminal back-
ground checks of certain prospective 
employees that provide direct care or 
supervision to patients, residents or 
clients of such providers. Filing date: 
November 29, 2006. Effective date: 
November 29, 2006. See N.Y. Register, 
December 20, 2006.

Self Attestation of Resources for 
Medicaid Applicants and Recipients

Notice of adoption. The Depart-
ment of Health amended § 360-
2.3(c)(3) of Title 18 N.Y.C.R.R. to 
allow an applicant for or recipient of 
Medicaid to attest to the amount of 
his or her resources unless the appli-
cant or recipient is seeking Medicaid 
payment for long-term care services. 
Filing date: December 5, 2006. Effec-
tive date: December 20, 2006. See N.Y. 
Register, December 20, 2006.
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Nursing Home Pharmacy 
Regulations

Notice of adoption. The Depart-
ment of Health amended §§ 415.18(g) 
and (i) of Title 10 N.Y.C.R.R. to make 
a wider variety of medications avail-
able in nursing home emergency 
kits and to allow verbal orders from 
legally authorized practitioners in or-
der to respond quickly to the needs of 
nursing home residents. Filing date: 
December 12, 2006. Effective date: 
December 27, 2006. See N.Y. Register, 
December 27, 2006.

Controlled Substances in 
Emergency Kits

Notice of adoption. The Depart-
ment of Health amended § 80.11, 
80.47, 80.49 and 80.50 of Title 10 
N.Y.C.R.R. to allow Class 3a facilities 
(nursing homes, adult homes and 
other long term care facilities) to 
maintain controlled substances in 
emergency kits and administer them 
to a patient in an emergency situa-
tion. Filing date: December 8, 2006. 
Effective date: December 27, 2006. See 
N.Y. Register, December 27, 2006.

Hospice Residence Dually Certifi ed 
Beds

Notice of proposed rulemak-
ing. The Department of Health gave 
notice of its intent to amend Parts 
700, 717, 790, 791 and 794 of Title 10 
N.Y.C.R.R. to establish standards and 
procedures for hospice residence beds 
dually certifi ed for residence care and 
inpatient care and update general 
standards for hospice residence. See 
N.Y. Register, December 27, 2006.

Serialized Offi cial New York State 
Prescription Form

Notice of emergency rulemaking. 
The Department of Health added Part 
910 and amended Parts 80 and 85 of 
Title 10 N.Y.C.R.R., and amended § 
505.3 and repealed §§ 528.1 and 528.2 
of Title 18 N.Y.C.R.R. to enact a serial-
ized New York State prescription 
form to combat and prevent pre-
scription fraud by curtailing theft or 
copying of prescriptions by individu-
als engaged in drug diversion. Filing 
date: December 13, 2006. Effective 

date: December 13, 2006. See N.Y. 
Register, January 3, 2007. 

Payment for Federally Qualifi ed 
Health Centers Psychotherapy and 
Offsite Services

Notice of emergency rulemaking. 
The Department of Health amended 
§ 86-4.9 of Title 10 N.Y.C.R.R. to per-
mit Medicaid billing for individual 
psychotherapy services provided by 
certifi ed social workers in article 28 
Federally Qualifi ed Health Centers. 
Filing date: December 20, 2006. Effec-
tive date: December 20, 2006. See N.Y. 
Register, January 10, 2007.

INSURANCE DEPARTMENT

Healthy New York Program

Notice of emergency rulemaking. 
The Department of Insurance added 
§ 362-2.8 and amended § 362-2.7 of 
Title 11 N.Y.C.R.R. in order to create 
additional health insurance options 
for qualifying small employers and 
individuals by requiring health main-
tenance organizations and participat-
ing insurers to offer high deductible 
health plans in conjunction with the 
Healthy New York Program. Filing 
date: December 8, 2006. Effective 
date: December 8, 2006. See N.Y. Reg-
ister, December 27, 2006.

Claim Submission Guidelines

Notice of adoption. The Depart-
ment of Insurance amended Part 217 
(Regulation 178) of Title 11 N.Y.C.R.R. 
to update the claim payment guide-
lines setting forth what is needed in 
order to determine when a health 
care insurance claim is considered 
complete and ready for payment. 
Filing date: December 6, 2006. Effec-
tive date: December 27, 2006. See N.Y. 
Register, December 27, 2006.

Arbitration

Notice of proposed rulemak-
ing. The Department of Insurance 
gave notice of its intent to amend 
§ 65-4 (Regulation 68-D) of Title 11 
N.Y.C.R.R. to provide the procedures 
for administration of the special expe-
dited arbitration for disputes regard-

ing the designation of the insurer for 
fi rst part benefi ts. See N.Y. Register, 
December 27, 2006.

Rules Governing Individual and 
Group Accident and Health 
Insurance Reserves

Notice of emergency rulemak-
ing. The Department of Insurance 
repealed Part 94 and added a new 
Part 94 (Regulation 56) to Title 11 
N.Y.C.R.R. to prescribe rules and 
regulations for the valuation of mini-
mum individual and group accident 
and health insurance reserves includ-
ing standards for valuing certain 
accident and health benefi ts in life 
insurance policies and annuity con-
tracts. Filing date: December 15, 2006. 
Effective date December 15, 2006. See 
N.Y. Register, January 3, 2007.

Physicians and Surgeons 
Professional Insurance Merit Rating 
Plans

Notice of Adoption. The Depart-
ment of Insurance amended Part 152 
(Regulation 124) of Title 11 N.Y.C.R.R. 
to establish guidelines and require-
ments for medical malpractice merit 
rating plans and risk management 
plans. Filing date: January 9, 2007. Ef-
fective date: January 24, 2007. See N.Y. 
Register, January 24, 2007. 

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a partner in Cad-
walader, Wickersham & Taft LLP’s 
16-attorney health law department. 
He is the Vice Chairman of the New 
York State Public Health Council, 
writes the “Health Law” column 
for the New York Law Journal, and 
serves on the Executive Committee 
of the New York State Bar Associa-
tion’s Health Law Section. He is the 
author of “The Corporate Practice of 
Medicine Prohibition in the Mod-
ern Era of Health Care,” published 
by BNA as part of its Business and 
Health Portfolio Series. The assis-
tance of Mr. Jared Facher, an associ-
ate at Cadwalader, Wickersham & 
Taft LLP, in compiling this summary 
is gratefully acknowledged.
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For Your Information
By Claudia O. Torrey

It has been said in many ways 
by many people that the best way 
to have a window into the future is 
to study the past. Thus, “[s]tudying 
the rise and fall of health care ‘re-
gimes’ is an important step toward 
understanding how the health of our 
society can be maintained and im-
proved.”1 Health care is critical to the 
survival of the individual, the com-
munity, the nation, and the world.2

This columnist has never tried 
to critique a book for this column, 
nor will such start now; however, 
given the topic for the Winter issue 
of this Journal, it seemed prudent to 
inform the reader about a particular 
book—The Rise and Fall of HMOs: 
An American Health Care Revolution 
by Jan Gregoire Coombs, a medical 
historian.

Coombs presents the micro-
oriented story of the Greater Marsh-
fi eld Community Health Plan, 
a multi-specialty group medical 
practice in rural Wisconsin, against 
the macro-oriented historical story of 
the developing health maintenance 
organization (“HMO”) movement. 
The concept of a group physicians’ 
practice utilizing the latest medical 
techniques and providing quality care 
to all of its constituents has prece-
dence in a few prepaid HMOs such 
as Kaiser Permanente Foundation 
Health Plan in California; the Ross-
Loos Medical Clinic in Los Angeles, 
CA; and the Washington, D.C. entity 
known as the Group Health Associa-
tion. Whether or not one agrees that 
the evolution of for-profi t HMOs, also 
known as managed care organiza-

tions, has not achieved the original 
goal to reduce and streamline health 
care costs via competition and admin-
istrative service controls, it appears 
that Coombs’ book is a valuable 
resource as our society continues to 
wrestle the never ending health care 
balancing act of access to care and 
limited resources.

Highlighting Coombs’ book pro-
vides a segue to the November 2006 
Berger Commission report regarding 
The Commission on Health Care Fa-
cilities in the 21st Century (“Commis-
sion”).3 After an eighteen-month re-
view process, the Commission report 
lays the foundation for strengthening 
New York State’s acute and long-term 
care delivery systems. In an attempt 
to carry out the mandated charge to 
“rightsize” these institutions, the re-
port recognizes that the Commission 
was created to ensure that the state-
wide supply of hospital and nursing 
home facilities is best confi gured 
to respond to community needs for 
high-quality, affordable and accessi-
ble care, with meaningful effi ciencies 
in delivery and fi nancing that pro-
mote infrastructure stability (sounds 
like that familiar balancing act).4

According to the Commission re-
port, rightsizing includes the possible 
consolidation, closure, conversion, 
and restructuring of institutions.5 
Among other things, the report gives: 
policy recommendations, facility 
recommendations, and fi nancing rec-
ommendations; time will tell how the 
State Legislature will receive these 
recommendations. One of the policy 
recommendations submits that New 

York State “should strive for health 
coverage that is universal, continuous, 
affordable to individuals and families, 
and affordable and sustainable for so-
ciety at large. New York should study 
coverage expansion efforts in other 
states, and adopt additional strategies 
to sustain its recent progress in reduc-
ing the number of uninsured New 
Yorkers. . . .”6 Ironically, the Public 
Health Law Committee of the New 
York State Bar Association’s Health 
Law Section is in the process of study-
ing this very issue—Who knew? It 
appears that health law in 2007 is off 
to an interesting start!

Endnotes
1. Philip A. Shelton, M.D., J.D., F.C.L.M., 27 

J. of Legal Medicine 367, 368 (September 
2006).

2. Id.

3. The Commission on Health Care 
Facilities in the 21st Century, 
Executive Summary, www.
nyhealthcarecommission.org/fi nal_
report.htm (last viewed on November 30, 
2006).

4. Id. at 8.

5. Id.

6. Id. at 9.
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HEALTH CARE REFORM IN NEW YORK

Patients First: An Agenda to Fundamentally
Reform New York’s Health Care System
By Governor Eliot Spitzer

In my State of the State Message, I pledged to reform 
our health care system to make health care affordable for 
each person, family, business, and for government.

Today, I will outline an agenda that begins to do just 
that. My Executive Budget will propose fundamental 
changes to reform and restructure our health care sys-
tem—decreasing costs while increasing coverage. Our 
reforms will not only save taxpayers billions of dollars, 
but, most importantly, will lower the cost of health care 
while improving patient outcomes.

Our agenda is based on a single premise: patients, 
not institutions, must be at the center of our health care 
system. That means that every decision, every initiative 
and every investment we make must be designed to suit 
the needs of patients fi rst. The result will be a high-qual-
ity health care system at a price we can all afford.

This guiding principle stands in stark contrast to 
the principle that has guided health care policy for the 
last decade. Instead of a “patient-centered” approach 
to health care policy driven by the needs and demands 
of New Yorkers, we have had an “institution-centered” 
system.

I am not saying that these other actors in the system 
are unimportant or irrelevant. Quite the contrary. They all 
have vital roles to play. But it is government’s job to make 
sure that the fi rst need we consider is that of our patients.

For too long, government has ignored the inevitable 
changes in health care delivery, technology, fi nancing and 
planning. For too long, we have stared at the opportuni-
ties posed by progress, and made poor choices or sim-
ply no choices at all. For too long, we have fi nanced the 
health care system we have, not the health care system 
we need. So we’re left pumping billions of dollars into a 
broken system with no deliverables and no accountability. 

This upcoming budget is designed to change all that. 
It is time, indeed the time is long overdue, to examine 
what went wrong and fi x it. 

The Status Quo: An Institution-First System
What went wrong is that health care decision-making 

became co-opted by every interest other than the patient’s 
interest. Government abdicated its responsibility to set 
standards, demand results and hold institutions receiving 

billions in state tax dollars accountable to the State and to 
the people those institutions serve. 

Let me give you a few examples:

Take the Berger Commission. This was a process that 
should never have been necessary in the fi rst place. In 
most industries, when the demand for a specifi c service 
falls permanently, as has the demand for long stays in 
hospitals, supply inevitably follows. Yet because of waste-
ful State subsidies and the State’s failure to make strategic 
choices, tax dollars have been spent on empty hospital 
and nursing home beds instead of insuring our 400,000 
uninsured children. Now we face dramatic instead of 
gradual change to rationalize a system in desperate need 
of reform.

These changes are painful—and we will use every 
effort to implement them in a way that is sensitive to 
patients, communities and workers. But because of the 
State’s inability to confront the status quo, these are the 
kinds of hard choices we must now make to increase 
health care quality and decrease health care costs. 

Another example of institutions driving the system 
is the way the State pays for graduate medical education. 
New York’s Medicaid program has spent more than $8 
billion over the last fi ve years on graduate medical educa-
tion—$77,000 per graduate resident in 2005 compared to 
similar states like California that spent just $21,000 per 
resident. 

This education is critically important, but we’re 
currently funding it in an excessive and irrational way 
that isn’t directly correlated to the actual students be-
ing taught—thus costing the State exorbitant amounts of 
money in what amounts to general subsidies to teaching 
hospitals. In fact, when we looked closer at this broken 
formula, we discovered that many of those dollars are go-
ing to pay for phantom residents and doctors who don’t 
even exist.

The same lack of accountability has also been evi-
dent in the special subsidies the State gives hospitals to 
underwrite labor costs. In January 2002, with hundreds 
of millions in new revenue on the table for health care, 
the time was ripe for a debate on how best to invest this 
money. But instead of a public debate, the State commit-
ted billions of dollars in new spending to underwrite a 
portion of the increased costs of the hospitals’ pending 
labor agreement. 



NYSBA  Health Law Journal  |  Winter 2007  |  Vol. 12  |  No. 1 21    

HEALTH CARE REFORM IN NEW YORK

As a result of this deal, well over $3 billion alone was 
pumped into the health care delivery system with little 
to no accountability. Don’t get me wrong: labor costs are 
real, and the need for training is real. What made this 
a poor choice instead of a wise investment is that the 
money was not based on the number of patients served 
and it didn’t create a robust system of accountability for 
institutions that were growing out of control. 

And take prescription drugs: Despite years of scare 
tactics used by drug companies to block progress, New 
York fi nally implemented a Preferred Drug List for our 
Medicaid program, a commonsense reform other states 
and the private sector have used for years to save money. 
Every year we delayed implementing this program, it 
cost us $200 million. And once we fi nally did implement 
the program, it did not go far enough.

We must summon the will to do even more to lower 
drug costs. With the actions we will take in our upcom-
ing budget to enhance the Preferred Drug List and 
ratchet down prescription drug costs, we will save an 
additional $200 million each year.

All of these examples have one thing in common: 
Whether it was spending on unused hospital and nurs-
ing home beds, excessive levels of Graduate Medical 
Education support, subsidized labor agreements, or 
soaring pharmaceutical drug costs, no one asked the es-
sential questions: is this the best use of this money for the 
patients in the health care system? And do these expendi-
tures help transform the health care system from the one 
we have into the one we need? 

Given that our health care policy decisions have been 
driven by institutions instead of patients, it cannot be 
surprising that New York spends more money on Medic-
aid per capita than any state in the nation—$2,215, over 
double the national average. Our Medicaid budget costs 
taxpayers over $45 billion each year, with more money 
going to hospitals and nursing homes than any state in 
the country. 

And for all this money, what are we getting? The 
answer is far too little. 

Despite leading the nation in health care spending, 
we are not leading the nation in results:

2.6 million New Yorkers, including 400,000 children, 
are uninsured.

New York has a higher percent of deaths due to 
chronic disease than any other state in the nation.

New York’s nursing homes rank among the nation’s 
worst in citations for placing their residents at immediate 
risk for serious injury or death. 

Statewide, one in every twelve of our children is af-
fl icted with asthma. And almost one in four is obese. 

All of this money and this is what we’re getting in 
return.

Let me be very clear: the problem with our health care 
system is not our dedicated doctors, nurses, aides and 
other health care professionals. It is certainly not people 
on Medicaid, all of whom are low-income and many of 
whom are the most medically vulnerable residents of 
our State—these are our children, our disabled, our frail 
elderly and our chronically ill. The problem is a system—
co-opted by entrenched interests—that resists making 
hard choices to change the status quo. 

I was elected to change that. Here’s how we will do it.

A Patient-First System
My fi rst Executive Budget will begin to implement a 

new Patient-First Agenda to lower the cost of health care 
while improving patient outcomes. To do this, we will 
shift money away from the institution-centered health 
care system of our past, towards a more effective pa-
tient-centered system for our future. In the process, this 
paradigm shift will save taxpayers billions of dollars in 
effi ciencies. But it is our desire to lower the cost of health 
care and increase quality that drives our agenda, not 
some arbitrary savings fi gure to close a budget gap. From 
now on, health policy, not health politics, will guide us.

Let me outline the main features of our plan:

Health Insurance Coverage
First, we will provide access to health insurance to 

all 400,000 of our uninsured children, making our fi rst 
investment in the health care system to people, not to 
institutions. To do this, we will expand Child Health Plus 
to cover kids in families up to 400 percent of the federal 
poverty level, so that every family in New York will be 
able to provide their children with the health insurance 
they need.

And we will remove the bureaucratic hurdles that 
prevent vulnerable New Yorkers from getting on and 
staying on Medicaid. While implementing measures to 
guard against fraud, we will no longer require that fami-
lies produce documents for continued eligibility of cover-
age, when the State can simply confi rm that information 
from its own data. 

These two steps will not only save the State hun-
dreds of millions from reduced charity care in emergency 
rooms, but it will enable us to cut New York’s uninsured 
population in half over the next four years.
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But we won’t stop there. As we achieve this goal, we 
will develop a plan for affordable, universal health insur-
ance for all New Yorkers. To be clear, we cannot achieve 
this goal unless we fi rst restructure our health care 
delivery system to lower health care costs. Otherwise, we 
will force an undue burden on families, businesses and 
government to cover the cost of universal coverage. 

As more New Yorkers become insured and more 
health insurers play by the rules, hospitals and other 
health care providers will see increased revenue as well.

As we do all of this, we will demand that private 
HMOs and other health insurance companies also con-
tribute to this effort. Our State Department of Insurance 
will demand a heightened level of transparency and ac-
countability by reviewing regulations concerning provid-
er contracting requirements, the pre-certifi cation process 
and technical denials. We will not tolerate gamesmanship 
that results in denial of care or delay in payment for care.

Medicaid Reform
Second, as we expand coverage, we must reform 

Medicaid and the delivery system it supports. If we truly 
want to move toward universal health care coverage, we 
cannot continue to fully subsidize the old system while 
we build the new one. That’s why we must intelligently 
redirect and reinvest our Medicaid dollars to further 
reform. 

While we cannot complete the overhaul of our deliv-
ery system or fully rationalize our reimbursement system 
in the fi rst year, we will start the process. We will impose 
a freeze on the Medicaid rates paid to nursing homes 
and hospitals and a partial freeze on managed care plans. 
New York spends more on hospitals and nursing home 
care than any State in the nation. This spending is unsus-
tainable and unwise. We need to stop, evaluate and real-
locate funds to more effective community-based settings 
instead of continuing to pour more money into a broken 
system. These freezes will be strategic. Because we want 
to move the system toward a patient-centered model of 
care, we will not freeze rates to home care providers.

But our reform effort must extend well beyond our 
reimbursement system. My upcoming budget will take 
the following steps to accomplish this patient-fi rst Medic-
aid reform:

First, we will no longer pay for graduate medical 
residents who don’t exist, freeing up money for unin-
sured New Yorkers who actually do exist. And while we 
will continue to invest in graduate-medical education at 
our academic medical centers and teaching hospitals, we 
will ensure that the GME system provides us with the 
value we want for the funds we invest. 

Second, we will no longer use Medicaid dollars to bail 
out institutions for poor management decisions or pay for 
unrealistic labor deals or to underwrite inadequate reim-
bursement paid by Medicare and private health insurance 
companies. Medicaid will no longer cross-subsidize com-
mercial insurers. We will not let health insurance compa-
nies get away with deep discounts that don’t support the 
hospital services their members use.

Instead, the State will pay a fair reimbursement that 
refl ects the true costs of providing high-quality care 
through a workforce whose needs are met fairly. And we 
will begin to redirect Medicaid money to those facilities 
that serve the bulk of Medicaid patients, which is where 
Medicaid dollars belong.

Third, we will no longer pay for out-of-control 
pharmaceutical costs. To do that, we must ensure that 
Medicare Part D plans cover the drugs needed by people 
on Medicare: seniors and people with disabilities. Once 
again, the State can’t be the path of least resistance—al-
lowing Medicare to shirk its responsibility. For example, 
EPIC, a vital program whose resources must be protected, 
should be the insurer of last resort when identical cover-
age exists elsewhere that is not funded by New York’s 
taxpayers.

We will also strengthen the State’s Preferred Drug 
List. It has already saved the state millions of dollars 
without harming patients’ access to medications. Increas-
ing the use of clinical equivalents and other strategies al-
ready widely used by other states and commercial health 
plans will allow us to promote best practices among 
doctors and save money. Let me be clear on this last point: 
under our proposed system, physicians will always be 
able to ensure patients get the drugs they need. Beyond 
these changes in the budget, we will look at other ways to 
save costs, like bulk purchasing and the federal 340B drug 
discount program. 

Fourth, we will buy health care in the right settings, 
at the highest standards and at the best price. We will 
start by addressing the way care is delivered for vulner-
able patients with multiple medical needs, who require 
care across different systems. These are the people whose 
mental illnesses, substance abuse problems and diabetes 
or pulmonary diseases require coordinated care.

While there is much we can and will do administra-
tively, we will also seek legislative authority to fund ad-
ditional initiatives that zero in on this vulnerable popula-
tion. It is the right thing to do clinically, and it is certainly 
the right thing to do fi nancially. Medically complicated 
Medicaid patients make up 20 percent of benefi ciaries 
but account for 75 percent of all Medicaid spending. With 
coordinated care, medically complicated patients get 
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better care, their diseases are better managed—and, we 
estimate, taxpayers will save tens of millions of dollars 
from greater effi ciencies over the next four years.

Fifth, we will expand the managed long-term care 
program which has proven so successful in managing 
and coordinating long-term care needs. As we know, the 
vast majority—our grandparents, parents, children or 
neighbors—want to live in their community and in their 
home. Yet this is another example where the demand 
for health care services has changed, yet the supply has 
remained the same. This successful program reaches less 
than 20 percent of the 100,000 people who could poten-
tially benefi t. Our actions will realize the potential—both 
in savings and in quality of care—of coordinated long-
term care.

Sixth, we will drive the implementation of health 
information technology, vital to improving quality, re-
ducing bureaucratic barriers and saving money. We will 
invest in electronic health records, electronic prescribing, 
telemedicine and other innovative approaches. And, we 
will make certain that commercial insurers fully partici-
pate in reform of the delivery system. 

Seventh, we will increase our efforts to ferret out 
Medicaid fraud, an insidious parasite that saps precious 
resources and hurts quality of care. We will increase our 
efforts in this area by not only devoting more resources 
to the Medicaid Inspector General, but will augment 
these resources by proposing to the Legislature a Martin 
Act for Medicaid and a State False Claims Act—legisla-
tion that has saved the federal government billions of 
dollars since inception.

Finally, no patient-fi rst health care strategy can be 
complete without a comprehensive effort to address pub-
lic health. I will arm Dr. Daines and the Department of 
Health with the resources and the mandate to implement 
a strategy that targets primary and preventive care—re-
sources that will go to support programs that decrease 
obesity rates and increase healthy eating and physical 
exercise, prevent childhood lead poisoning, expand ac-

cess to cervical cancer vaccines, prenatal and postpartum 
home visits, and public health education on the quality of 
mammograms and other important issues.

To meet these challenges, we need a Department 
of Health that is organized to implement a patient-fi rst 
agenda. We have already established an Offi ce of Health 
Insurance Programs to bring together all of our public 
insurance programs in order to coordinate, streamline 
and simplify these programs so they reach the maximum 
number of eligible people. And we will establish an Offi ce 
of Long Term Care to zero in on efforts to expand options 
for long-term care in the least restrictive, most integrated 
settings possible. We will continue to take these kinds of 
steps to remake our Department of Health into the pre-
eminent health agency in the nation.

This is an ambitious agenda and I know that change, 
especially such fundamental change, will not be easy. But 
its time has come.

I want us to work together for a real solution, the 
main components of which I have outlined here today in 
this Patient-First Agenda. We will need partners to get 
this big job done—from individual New Yorkers whose 
paychecks are consumed by soaring health care costs, to 
businesses that want to lower New York’s cost structure, 
to health care workers who are a vital component to high-
quality care, to taxpayers who are paying too much for a 
broken system of care. 

Because for us to transform our broken health care 
system, we will have to come together as One New York. 
I know that those who have benefi ted from the status quo 
will fi ght hard to resist these necessary reforms. I hope we 
can convince them to become part of the solution. But, if 
we can’t, then I will do what the people elected me to do 
and fi ght for what I believe is right and for the good of all 
New Yorkers.

This is the text of a speech delivered by Governor 
Spitzer on January 26th, 2007 at The Nelson A. Rock-
efeller Institute, Albany, NY.
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The Pros and Cons of “Medicare for All”:
A Series of Public Forums on Health Reform
By Paul Clay Sorum, MD, PhD

The New York Capital District Chapter of Physicians 
for a National Health Program (PNHP) sponsored, in al-
liance with the New York State League of Women Voters, 
a series of four public forums in spring 2006 on the pros 
and cons of “Medicare for All.” PNHP is a 14,000-mem-
ber national organization, founded in the late 1980s, that 
advocates universal access to comprehensive, affordable, 
high-quality health care fi nanced through a single payer, 
in short, for an improved and expanded Medicare for 
All.1 The purposes of the forums were 1) to put Medicare 
for All fully on the table as health care reform is debated, 
2) to show its strengths and weaknesses in comparison to 
the current system and to other types of reforms, 3) and 
to investigate whether it could be applied fi rst on a state 
level. The forums were held at the Linda Norris Audito-
rium of WAMC, the regional public radio station. The fi rst 
hour of each forum—devoted to a round-table discussion 
among the panelists moderated by Alan Chartock, the 
President and CEO of WAMC—was recorded, was subse-
quently broadcast over WAMC, and is available at www.
wamcarts.org (click on “Archive”). The rich and wide-
ranging round-table discussions are summarized here 
(grouping comments according to themes that may have 
been discussed at different times during a roundtable).

First Forum: What Are the Problems?
The fi rst forum, designed to introduce the issues, 

brought together four experts with quite different views:

• William Cromie, MD, MBA, a pediatric urologist 
and President and CEO of a regional not-for-profi t 
health plan, the Capital District Physicians’ Health 
Plan, Inc. 

• Oliver Fein, MD, an internist, Professor of Public 
Health and Associate Dean for Affi liations at Weill 
Medical College of Cornell University, and Chair of 
the New York Metro chapter of PNHP.

• Jeremy Lazarus, MD, a Colorado psychiatrist and 
Vice-Speaker of the House of Delegates of the 
American Medical Association (AMA).

• Glenn McGee, MD, a bioethicist, Director of the 
Alden March Bioethics Center, and Editor of the 
American Journal of Bioethics. 

1. The uninsured

Elizabeth Higgins, MD, a local internist and pediatri-
cian, introduced the forum with the case of an adolescent 
whose mother lost her health insurance (when she lost 
her job) and whose psychiatric condition subsequently 
deteriorated because her mother could not afford to buy 
her medications. All the panelists agreed that, with cases 
like this and with 46 million uninsured2 and 18,000 dying 
every year because they lack health insurance,3 we face, 
in the words of Lazarus from the AMA, “a national trag-
edy.” Indeed, McGee of the Bioethics Center labeled the 
current situation “a kind of perfect storm”: “everything 
that could go wrong in American health care has gone 
wrong, despite years, decades of innovation in health care 
reform.” As Cromie of the local health plan declared, one 
of America’s great problems, therefore, is “how do we 
provide care for everyone in this country in a reasonable, 
rational way?” The disagreements among the panelists 
were, in essence, how, in Cromie’s words, to “get a system 
where people have equal access,” namely whether to 
expand coverage through the current mixed system of 
public and private insurers or to institute a single payer 
system.

2. The link between employment and insurance

Fein of PNHP pointed out, “We are the only indus-
trialized nation that links its health insurance to em-
ployment. You lose your job, and you lose your health 
insurance.” With this happening more and more, the only 
solution, for Fein, is to institute a Medicare for All system 
through which everyone would be covered, unrelated to 
employment, “a Medicare for All program that is based 
and fi nanced publicly but is delivered through private 
sources.”

Lazarus agreed with Fein that health insurance must 
no longer be linked to employment but offered a very 
different solution. Insurance should belong to the indi-
vidual, to carry with her wherever she goes, and should 
rely on “a free market in insurance and insurance plans.” 
The AMA’s plan would provide tax credits to people of 
low income suffi cient to buy “reasonable” health insur-
ance and “would allow people to make their own choices 
about the kind of health insurance they want.”4 Fein 
objected that the tax credits plan maintained the higher 
expenses of the private insurance system. Lazarus re-
sponded that, “if you really open up markets and people 
can buy the kind of insurance that they think is best for 
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themselves and their families,” the cost of insurance 
would drop (citing studies done through the Kaiser 
Family Foundation).5 Fein also pointed out that even 
the AMA estimates that tax credits by themselves would 
solve only part of the problem of uninsurance.6

3. The contributions of private insurance

Fein dismissed the widespread concern, raised 
by the moderator, Alan Chartock, that government’s 
involvement in Medicare for All would lead to “mas-
sive ineffi ciency.” He argued that, in fact, private health 
insurance is the most ineffi cient means of paying for care. 
The overhead costs of private health insurers in the U.S. 
range from 16 to 30 % of the premium dollars collected. 
In contrast, the overhead of our single-payer system, 
Medicare, is only 3%.7 Fein asserted that, even though 
Medicare could be improved by expanding its cover-
age of services, it is “extraordinarily popular among the 
elderly,” it is “the most effi cient way of getting services,” 
and in contrast to most private insurance, “you have 
access to virtually any doctor or hospital that you want, 
you have the maximum amount of choice.” 

Cromie, too, criticized the “unconscionable” profi ts 
of the for-profi t insurance industry and agreed that we 
must eliminate “the ineffi ciencies and the waste in the 
system.” But he responded to Fein that the overhead 
fi gures he cited are misleading. On the one hand, at 
CDPHP, a not-for-profi t health plan, the overhead is only 
8-9% (including a thin profi t margin of only 1.8%, in line 
with state requirements to have some reserves), i.e., “91 
cents on the dollar goes for health care.” On the other 
hand, he contended, a single-payer system would have, 
in truth, the administrative costs associated with govern-
ment that are, incorrectly, not counted as Medicare costs: 
“Just remember: you’re paying for the Congress, you’re 
paying for the Center of Medicare and Medicaid ser-
vices, you’re paying for the infrastructure of the federal 
government.”8 Furthermore, administering Medicare in 
the U.S. would be more expensive than in Canada, he 
pointed out, because our country is so much larger and 
more complex. Lazarus added that “the cost of transition 
to a single payer system would be phenomenal.” 

Cromie mentioned the value added by CDPHP in 
providing choice and ensuring quality. He noted, in 
particular, that “the Medicare system is completely sup-
ported by the private insurance industry because that is 
the group that pays the physicians appropriately,” that, 
as the CEOs of the Albany hospitals complain, Medicare 
reimbursements are not suffi cient to sustain their opera-
tions. In addition, Lazarus argued that, in contrast to 
private insurance companies, Medicare “is a large ship 
which is very hard to turn.” Cromie pointed out, at the 
end of the forum, that we want not only access but also 
high quality: “What we’re talking about with this young 

lady that started the discussion is, how do we provide 
quality integrated care across the system and reward phy-
sicians and hospitals for quality outputs?”

4. Adverse selection

Cromie brought up the problem of “adverse selec-
tion.” Young people are not paying for health insurance 
and, therefore, are not in the risk pool.9 In addition, many 
insurance companies are able to use “experience rating,” 
in which premiums depend on individual health risk 
and prior health care consumption (in contrast to the 
“community rating” used by CDPHP for their HMO and 
required by N.Y. state law). “The crisis that we’re hav-
ing,” Cromie argued, “is the progressive dilution of the 
risk pool, which is adversely selecting the sickest people 
who drive health care costs, and as the cost of health care 
goes up, more and more people fall out of that system 
and have to fall into a government system.” He praised 
the State of Massachusetts where health insurance will be 
mandatory for everybody on the model of auto insur-
ance. Fein responded that the problem could not be cured 
using the private health insurance system because “the 
for-profi t insurer wants to attract essentially the healthy 
person,” because it makes a profi t by “excluding the sick 
person,” leading to the “insurance death spiral” already 
described by Cromie. Lazarus agreed with Cromie and 
Fein that expanding the risk pool “brings down the cost 
for everyone” but proposed nonetheless the creation of 
high-risk pools, fi nanced by general tax revenues, so that 
there would be “robust markets” where the younger, 
lower risk people “could buy insurance that’s more ap-
propriate for them.” Fein objected that going through the 
private insurance system is “the most expensive way” of 
getting everyone into a risk pool.

5. Rationing

Chartock raised the issue of waiting lines in the 
single-payer systems in Canada and Great Britain (and 
was seconded by Lazarus and McGee). Fein responded 
that, although waiting lines in Canada are a problem and 
a result of Canada spending too little on health care, the 
waiting times are exaggerated by the right-wing think 
tanks and are decreasing.10 [This issue would be a major 
topic of the second forum.]

McGee linked the problem of waiting lines to the 
issue of rationing, to the problem that people demand ex-
pensive medical care. Fein responded that the $300 billion 
in administrative savings from instituting a single payer 
system could be reinvested and used to provide better 
insurance and better access.11 He asked why we need to 
address the question of rationing “before we eliminate 
the waste.” McGee argued that Hillary Clinton’s refusal 
to talk about rationing, about the question of “how much 
health do we really need” killed the Clinton health care 
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plan.12 Fein objected that what killed the Clinton plan 
was that “the private insurance industry lobbied so 
strongly against it, the pharmaceutical industry did not 
want to create an entity that could negotiate with prices.” 
McGee responded with two points. First, that people 
believed that, under the Clinton plan, “they wouldn’t 
get their drugs and they wouldn’t be able to see their 
doctors,” that they wouldn’t be able to get their in-vitro 
fertilization because they would have to underwrite the 
huge expenses of people in their last two years of life. 
Second, that “the twenty-six year olds who work in the 
offi ces out there are going to be hard pressed to vote for 
a reform system that means that they will, for example, 
be asked to pay for liver transplants for alcoholics, for 
diabetes medication for those who refuse to stop engag-
ing in behaviors that are associated with their type II 
diabetes.” In short, McGee contended, it makes no sense 
to declare that everyone has a right to health care until 
we decide what it means to be healthy and to what health 
care each of us is entitled: “we have to have a conversa-
tion about . . . what we’re owed by each other in terms of 
health care.” Lazarus pointed out that the rationing plan 
used for Medicaid in Oregon, which is based on what 
the community wants,13 has not caught on in any other 
state. Cromie expanded on this issue, arguing that “we 
have an entitled society” so that “part of the solution to 
the problem is engaging the public, having the public un-
derstand the true cost of health care.” “At the end of the 
day,” Cromie stated, “health care is rationed.” Currently, 
he pointed out, rationing is done in the U.S. by the mar-
ketplace, so that people who cannot pay are outside the 
system (which, he insisted, outraged him as well as Fein) 
and in Canada and Britain by waiting lines: “The ideas 
that there will be no rationing in a single payer system is 
not rational.”

6. Political realism

Lazarus called for realism, arguing that, whatever 
the merits of Fein’s plan, “the reality right now is that 
a single Medicare for All here at the federal level is not 
going to happen.” In the present political climate, he as-
serted, the only “politically viable” way to get insurance 
for all the 46 million uninsured was through “incremental 
reform.” Fein responded that we have tried incremental 
expansions for 40 years, when we included the elderly 
and the poor, and “that people’s patience is being ex-
hausted with this.” The fact that even 32% of Chief 
Financial Offi cers think that a single payer Medicare for 
All program “should be on the horizon” illustrates that 
“there is a growing popular sentiment in this country that 
we should move to a Medicare for All program.” Lazarus 
replied that the polls he reads indicate “that the American 
population is deeply divided on this issue.”14

Second Forum: What Can We Learn from Other 
Countries?

The second forum focused on the lessons for the 
United States of Canada and other countries that provide 
universal access to care at far lower per capita costs than 
in the U.S.15 The panelists were:

• P.J. Devereaux, MD, a cardiologist and Assistant 
Professor in the Department of Clinical Epidemiol-
ogy and Biostatistics at McMaster University in 
Canada.

• Martha Livingston, PhD, Associate Professor of 
Health and Society at the State University of New 
York at Old Westbury and Vice-Chair of the New 
York Metro chapter of PNHP.

• Victor Rodwin, PhD, Professor of Health Policy 
and Management at the Robert F. Wagner Gradu-
ate School of Public Service at New York University 
and Director of the World Cities Project.

• Robert Scher, MD, former Chief of Ophthalmology 
at Huntington Hospital and current President of the 
Medical Society of the State of New York.

1. U.S. exceptionalism

Livingston from SUNY-Old Westbury pointed out 
that, in all the other rich industrialized nations of the 
world, people get “world class, fi rst-rate health care” and, 
unlike in the U.S., all of them “are able to get that health 
care when they need it.” “We’re unique” she stated, “in 
not affording health care as a right to all of our people.” 
Rodwin from NYU agreed: “We are the only country in 
the world, of the rich countries in the world—to which 
we should compare ourselves—which does not have a 
system of universal coverage.”

The panelists agreed that universal coverage was the 
goal. Livingston represented the position of PNHP, which 
works for access to affordable, high-quality health care 
for everybody in the United States and “promotes pub-
lic funding for privately delivered health care.” Rodwin 
agreed with Livingston that Medicare for All makes sense 
and proposed gradually lowering the age of eligibility 
and eventually arriving at Medicare for All. He thought 
that the only hope for arriving there is the “increasing 
sense of vulnerability among the American public largely 
due to the erosion of private employer-based insurance 
coverage.” Scher from the Medical Society of the State of 
New York declared that we probably have enough money 
now in the system “to care for everybody,” but that, “a 
tremendous amount of money is being taken out of the 
system by the administrative costs in the country.” The 
administrative costs in Canada, he said, are about 1.3%, 
in Medicare about 3.6%, and in the private sector between 
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11 and 12%. The difference could be used to “cover all 
Americans with the insurance they want.”16 Devereaux 
seconded Scher’s point, though he cited 3.5% for U.S. 
Medicare and 1.5% for Canada. “As soon as you have 
hundreds of insurance companies, the hospital has to 
hire its own army of people to fi gure out all the loopholes 
through all these insurance companies.” He pointed 
out that a universal national health insurance program 
would help the U.S. economy: since General Motors 
spends $1,500 per vehicle made in the U.S. on health 
insurance but only $120 in Canada, lots of GM jobs are 
going to Canada.

The panelists compared the U.S. primarily to two 
other developed countries, Canada and France.

2. Canada and waiting lines

In describing the Canadian “Medicare” system—tru-
ly a Medicare for All—Devereaux stressed the distinction 
between the fi nancing of health care and its delivery.17 
Health care in Canada is publicly funded, through tax 
dollars, so that if any Canadian gets sick and goes to a 
doctor or hospital, she gets no bill because society covers 
the charges. On the other hand, the delivery of health 
care is private. Even the hospitals are not owned or run 
by the government but are private not-for-profi t. In gen-
eral, he asserted, the majority of Canadians believe that 
“health is a right, the same as education is a right, the 
same as freedom is a right” and that access to care should 
be based on need, not on ability to pay. Livingston said 
that, if we adopted a Canadian-type system (as proposed 
by PNHP), the only change in how we get our health 
care would be that “when we call a doctor’s offi ce for an 
appointment, the fi rst question will not be ‘What is your 
insurance?’” i.e., what her Canadian friends call “the 
obscenity of the system of demanding money up front.”

Scher pointed to the waiting lines, suggesting they 
function the same as lack of insurance in the U.S.: “Our 
46 million uninsured get medical care when they need it 
badly, not when they need it. The queue does the same 
thing in Canada.” Devereaux responded that access to 
cardiac procedures is not a problem in Ontario where he 
works, but there are wait times for certain things such 
as cataract, hip, and knee surgery. He stated: “I’m not 
going to say that no one waits, but at the same time you 
have ask yourself, with America at the moment, if you 
in fact have 46 million people with zero insurance and, 
according to my understanding, 40 million with not great 
insurance, what is your reality in terms of waits?”18 Rod-
win challenged Scher’s equation of being uninsured and 
being on a waiting list for non-urgent care: waiting lists 
in Canada, he proposed, are actually the equivalent in 
the U.S. of waiting for an appointment. He noted that the 
Medicaid population does not have immediate access to 

primary care because reimbursement rates for physicians 
are so low. Scher cited his own recent hip surgery as an 
example of surgery without a queue; Devereaux respond-
ed that his example shows that a publicly-funded system, 
U.S. Medicare, is able to provide rapid access. Livingston 
responded, in turn, that her own experiences contradicted 
Scher’s, citing her diffi culty fi nding a specialist who took 
her private insurance and could see her sooner than in a 
couple of months as well as the many months before she 
could get a routine mammogram. Livingston contended 
that, were we to take the money we spend on trying not 
to give people the care they need and put that money 
in actual health care, we would not have any problems 
of waiting lines or rationing: “We’re paying for national 
health care, we’re simply not getting the care that we’re 
already paying for.”

Scher explained that the diffi culty of obtaining mam-
mograms is a result of the liability system: radiologists are 
declining to read mammograms because of the tremen-
dous number of lawsuits.19 The implication was that the 
way to improve access was not to adopt a Canadian sys-
tem, but to reform the liability system. Livingston pointed 
out that liability is a lesser problem in the other rich in-
dustrialized countries (and Rodwin agreed). In particular, 
Livingston explained, the cost of malpractice insurance is 
greatly lower because these other countries have univer-
sal health care whereas in the U.S. the victims of medical 
error need to sue in order to pay for the lifetime of medi-
cal care resulting from the harm they suffered.

In Canada, private insurers have not been allowed to 
offer insurance that covers the services paid for by Medi-
care. Devereaux discussed the implications of the recent, 
controversial case in which the Supreme Court of Canada, 
in a split decision, ruled that the government of the 
province of Quebec can not “disallow people to purchase 
private insurance for medically necessary care” that is not 
being provided in a timely fashion. The Quebec govern-
ment plans to have the doctors determine time limits 
for the provision of various procedures, and if the time 
limit is surpassed the government will pay for them to 
go somewhere else. In addition, the Quebec government 
said that, if physicians want to deliver care in the private, 
for-profi t sector, they cannot also practice in the public, 
not-for-profi t sector. It is not clear, Devereaux said, that 
enough patients and physicians will opt out of Medicare 
for private insurance to be viable.

3. France as a model

Rodwin pointed to France as “a model for the United 
States.” France achieved truly universal coverage on April 
1, 2000, after a long period of gradual expansion. Like the 
U.S., it relies a great deal on the private sector, including 
private complementary Medigap-type insurance. The 
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payment of health care is 40% general revenue taxation, 
50% mandatory payroll tax (like U.S. Social Security), and 
10% out-of-pocket. The provision of hospital care is 2/3 
public hospitals, 1/3 private hospitals (run for the profi t 
of doctor-owners, but not publicly traded). In ambulatory 
care, “they have a fi ercer attachment to fee-for-service 
private practice than we do” and “consider our managed 
care and HMOs bastions of socialism.” In France, more-
over, access is not a problem: there are no waiting lists 
and no complaints about waiting lists.20

4. Physicians in the other countries

Chartock asked about recompense for physicians. 
Livingston explained that, while physicians make less in 
Canada than in the U.S., their incomes are approximately 
fi ve times the average industrial wage, and this did not 
change when national health programs were instituted. 
In the U.S. the ratio is about six to one. So, she argued, 
U.S. physicians would not have to worry that their 
incomes would decline greatly under Medicare for All, 
and “as doctors from other countries have said to us, not 
having to have full-time staff to deal with a thousand dif-
ferent insurance bureaucrats, and so forth, actually makes 
their lives a lot easier, and they don’t wind up suffering 
economically.” Scher also explained that physicians make 
less than people think because of their other expenses: 
most have educational debts of some $150,000; they start 
earning money only after all their training, in Scher’s case 
not until age 35; they have to fund their own pensions; 
and they have to pay the offi ce personnel to interface 
with insurers. Rodwin said that in France too physicians’ 
incomes are about fi ve times the average income in the 
country. What American physicians have to give up in 
exchange for their higher income, he continued, is “that 
they are the most litigated against, the most second-
guessed, and the most intruded upon of all physicians 
in industrially advanced nations.” Physicians in national 
health insurance systems make less money but have 
“greater clinical autonomy.”

5. Profi t vs. not-for-profi t health delivery

Devereaux turned from funding to delivery of care, 
discussing the difference between for-profi t and not-for-
profi t care. Studies of U.S. hospitals and dialysis centers 
have shown that both costs and risk-adjusted death rates 
are higher in investor-owned private for-profi t facilities 
than in private not-for-profi t ones.21 Canadian hospitals 
are all not-for-profi t, whether public or private. Scher 
agreed that not-for-profi t care is better than for-profi t. 

6. Could Americans adopt a national health 
system?

Devereaux suggested that, for the most part, Ameri-
cans and Canadians share values, that Americans care 

about their fellow citizens and want to help the poor, but 
that Americans fear that, if they help the disadvantaged, 
they will compromise their own good health care even 
though this does not need to happen. Rodwin reassured 
people who fear egalitarianism that, even in national 
health insurance systems, “you can still, if you’re at the 
top of the pile, get much better care than if you are at the 
bottom.”

Third Forum: What Would “Medicare for All” Be 
Like?

The third forum was intended to deal with the practi-
cal as well as theoretical issues raised by the proposal to 
institute Medicare for All in the U.S. The panelists were

• Diane Archer, JD, a lawyer and the founder and 
past President of the Medicare Rights Center.

• Kevin Fleming, MD, a geriatrician at the Mayo 
Clinic and a critic of a single-payer system for the 
U.S., currently working in association with the 
Heritage Foundation.

• David Himmelstein, MD, a general internist, Asso-
ciate Professor at the Harvard Medical School, and 
co-founder of PNHP.

• David Pratt, Professor of Law at the Albany Law 
School, an expert on Medicare law, and a former 
practicing attorney both in the United Kingdom 
and in the U.S.

1. What is Medicare?

Pratt from Albany Law School outlined the structure 
of Medicare A (hospital), B (outpatient), C (HMO), and D 
(medication). It currently covers people over age 65, peo-
ple who have receiving Social Security disability benefi ts 
for at least two years, and people with end-stage kidney 
disease. It is an entitlement program, not (like Medicaid) 
a means-tested program.22

Archer from the Medicare Rights Center pointed out 
the strengths of Medicare. First, “it’s guaranteed, auto-
matic coverage,” i.e. people don’t have to sign up; as a 
result, 97% of all people who are eligible actually have 
it. “If you want everybody covered, you want to have a 
model where it’s automatic coverage.” Second, “people 
get to go basically to whatever doctor, whatever hospital 
they want. That’s the kind of choice Americans want. 
That’s what they get from Medicare.” Third, “it’s really 
insurance. You are protected from fi nancial risk.” You 
may need a lot of health care and I don’t, but we both pay 
the same amount. “You’re not punished for being sick.” 
With private insurance, the more you need, the more you 
pay [except if there is “community rating,” as is required 
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in New York state]. As a result, if “you need a lot of care, 
you’re pushed into bankruptcy.”23 Fourth, “it’s effi cient. 
It’s cost effective. Negotiating on behalf of 43 million 
people achieves way better effi ciencies than private plans 
that are negotiating on behalf of a million, two million, 
or fewer people.” Archer insisted that we know from sur-
vey after survey that the citizens, both Republicans and 
Democrats, love Medicare: it’s gotten them the care they 
need and kept them from impoverishment.

Himmelstein from Harvard and PNHP pointed out 
several shortcoming of Medicare that need to be rectifi ed. 
First, it doesn’t cover everything that people need, such 
as nursing home care. Second, it has co-payments and 
deductibles that many people can’t afford. Third, HMOs 
were brought into the middle of Medicare through part 
C: “they do nothing but waste money and make care 
worse.” Fourth, the prescription drug program (Part D) 
is a mess: “it has been contracted out to private insurers 
who take a huge chunk for their pocketbooks and have 
restricted coverage,” and in addition there are “giant 
co-pays.” Archer agreed with Himmelstein that cover-
age should be expanded and that the Medicare Part D 
drug benefi t is “unlike Medicare in every way,” that it is 
a private insurance scheme and is in fact “emblematic of 
everything that’s wrong with the private health insur-
ance marketplace.”

2. Would Medicare for All deliver on its promises?

Would it be desirable to expand Medicare so that it 
provided comprehensive services to all the population?

Fleming from the Mayo Clinic, the advocate of a 
true “private health care system” free from the current 
government “hyper-regulation” of insurance companies, 
attacked Medicare’s defi ciencies.24 First, he complained 
that Medicare pays at such a low rate that “the fee I get 
for seeing somebody is insuffi cient to pay for the people 
who work for me, nurses, paying for the lights, basi-
cally all those kinds of overhead expenses.” “If I were to 
only do Medicare,” he declared, “I would go broke.” His 
workplace as a geriatrician can stay open only through 
“the hugely generous donations of people who are quite 
wealthy.” Similarly, he pointed out that for the 15 years 
up to 2003, physicians left Canada at a rate of 50-200 
per year. Second, Fleming claimed that administrative 
costs of Medicare are low “because I must perform their 
administration for them. And so do the benefi ciaries. 
You do all the paperwork for free, I do all the paperwork 
for free, they do nothing other than move a few of these 
pieces of paper around.” Third, he pointed to the side 
effects of a single payer system: waiting in long lines, 
frequent strikes by doctors and nurses, shortages both 
of personnel and of the products and services people 
request, yearly increases in taxes, and giving away some 

of our freedom to choose. As shown in the UK, “if you 
want this program for everybody, you must agree that to 
limit costs we’re going to have to ration. Especially those 
things,” such as dialysis, “that older people now routinely 
get in Medicare.”

In response, Archer pointed out that, since most doc-
tors and hospitals across the country accept Medicare’s 
rates, there are not long lines for Medicare. In contrast, 
people who sign up for HMOs wait “long periods of 
time to get referrals to specialists and get the care they 
need.” And the private health insurers are deciding, sub 
rosa, all around the country that “people are too old to 
be worthy of heart transplants or dialysis at the age of 
85 or 90.” Himmelstein added that real wait times in 
Canada (in contrast to the fake survey on waiting lists 
done by a right wing think tank) are little different than 
for insured people in the U.S. (as shown by a survey done 
cooperatively by the federal governments in the U.S. and 
Canada).25 Dialysis, for example, is as available in Canada 
as in the U.S. He charged that claiming that you give up 
your freedom to choose under a Medicare for All program 
is “empty rhetoric” since “in fact, every Canadian can go 
to any doctor in the country of Canada and any hospital, 
and every Medicare patient has a wider choice of doctors 
they can go to than I have with my private insurance plan 
or than anyone else in this room has with a typical private 
insurance plan.”

Fleming responded that saying that people have 
a choice of doctors in a single payer plan is “a bit of a 
falsity”: “You do have a choice to go to doctors, but what 
you won’t have a choice on is what services and products 
you have available. It makes no difference if I can travel 
from here to California and see a doctor, if I can’t get what 
I want done.” The example is the number of people trav-
eling to Minnesota to get their hips operated on because 
hip surgery is not in this year’s budget in Canada.

Himmelstein responded that the actual number of 
patients coming to the northern tier U.S. hospitals is 
“trivial” and that Americans sometimes travel north 
because Canadians are the leaders in many fi elds of 
medicine.26 He pointed out that Canadians have not in 
fact had “budget busting tax increases” because their 
costs have gone up more slowly than ours. If we took 
the Canadian style single payer system, call it Medicare 
for All, and double their per capita expenses, “we could 
deliver superb care to everybody in this country.” Finally, 
Himmelstein argued that the decision to pay primary care 
physicians, like Fleming and him, at low rates and to pay 
some specialists at “princely rates” came from the medi-
cal establishment—from a commission dominated by the 
AMA—not from Medicare itself. He added that in 2004-
2005 doctors are moving back from the U.S. to Canada.27
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Pratt pointed out that employer-provided health 
insurance, “the centerpiece of the delivery of health 
insurance” for the last 60 years is “falling apart.”28 It was 
“a historical accident,” and employers are anxious to get 
out of it because it’s expensive and causes tensions with 
their employees (who blame the employer when they 
can’t get the care they want or need). So Pratt predicted 
that “within a very short period of time,” “the system is 
going to implode, and whether we want to or not, we’re 
going to have to fi nd a way of delivering care to those 150 
million people who are not going to be getting it through 
their employers anymore.”29 He warned that “if we were 
to make Medicare for All work,” one essential thing 
would be to try to free it from fi nancial micromanaging 
by Congress and try to set up an agency that’s relatively 
independent.

Fleming insisted that the future of Medicare, without 
some kind of private intervention, can best be described 
by what happens in nursing homes. Since they are almost 
entirely funded by government, government dictates the 
rules, and these rules are more extensive, he claimed, 
than for running a nuclear power plant. Nurses and phy-
sicians are refusing to work in them “because it’s so hard 
and so diffi cult and so under-funded and so chronically 
short of everything.”

3. Britain’s National Health Service

Fleming pointed repeatedly to the defi ciencies in 
Britain.30 Pratt, who grew up there, was also critical of 
Britain: ”The national health service, which has been 
born and died during my lifetime, is a shambles because 
they don’t fund it adequately. But,” he continued, “if 
you look at France, if you look at Canada, if you look 
at virtually every other developed country that has a 
universal payer system and actually funds it better, you 
don’t get those little horror stories.” Furthermore, Pratt 
objected to Fleming’s analysis: “But the problem with the 
National Health Service is not the fact that it’s centrally 
run, it’s not the fact that it’s a government program, it’s 
under-funded. They don’t put enough money into it. 
And you cannot provide adequate health care if you have 
no money.” Himmelstein pointed out that the health of 
people in Canada and Britain has improved under single 
payer systems and is better than ours.31

Fleming responded that every centrally planned sys-
tem is under-funded and will always be under-funded, 
unless you decide to keep care at today’s level “so that 
there will be no new technology, no new services, no new 
innovation, no new medications.” “The problem with the 
single payer program is it’s going to set 1990s medicine as 
the fl oor and the ceiling, and nothing will ever change.” 
He also pointed to the “massive shortage” of physicians 
that now faces the Canadians and us as an example of 

the failure of central planning, here as well in Canada 
(though Himmelstein objected that medical school class 
sizes in the U.S. are made by the medical schools them-
selves). In the UK, he suggested, administrative costs are 
too low: “they’re under-funding even administration.”

4. Could Medicare for All be a health insurance 
option?

Archer proposed offering an expanded Medicare to 
everyone as a health insurance option.32 Given that some 
people like their private insurance, “the way to make the 
health care system work in this country is not to force 
people to give up what they have if they like it, but it’s 
to demonstrate to them that there is another option and 
make that option available to anybody who wants it.” 
People will choose Medicare because it will cost less. If 
private insurers are able to deliver better care to people, 
they will succeed and will compete with Medicare; if 
they can’t, “then Medicare will become the insurer in this 
country.”

Himmelstein responded that letting Medicare com-
pete with private insurers will set up a competition that 
“the public system is sure to lose.” First, “because the 
Congress always sets the playing fi eld in favor of the 
private insurers” as they did by giving the Medicare 
HMOs tremendous fi nancial advantages (Part C) and by 
subsidizing private insurers in Part D. Second, because 
“Medicare can’t do what the private insurers do, which is 
that they avoid sick people and essentially shift those sick 
people onto the Medicare program. . . . What you’re say-
ing is, we’ll pay for the sick people and then you pay for 
the healthy people, who are low cost, and you’ll compete 
with us.”

Archer responded that there is competition right 
now between traditional Medicare and private HMOs (in 
Part C) and traditional Medicare is “winning big time, 
hands down”: the only reason 15% are in private HMOs 
is because we’re overpaying them” (i.e. subsidizing them 
in Part C). When we get an enlightened Congress, she 
argued, it will realize that it should not be over-paying 
the HMOs. In addition, not just the sick would sign up for 
Medicare for All: “a lot of people would opt for Medicare 
if only because it gives them access to the doctors and 
hospitals they want anywhere in America and because it’s 
less expensive.”

Himmelstein was unconvinced, and added that al-
lowing private insurances to persist means continuing “to 
throw away hundreds of billions a year in useless admin-
istrative costs” for two reasons. First, private plans have 
14 or 15% overhead: “so for every dollar we pay in, we 
get 86 cents worth of care from Blue Cross; whereas, from 
Medicare and public insurance programs, we get 98 cents 
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worth of care.”33 Second, “when you’ve still got multiple 
insurance plans in the market, the hospitals and doctors 
have to maintain their billing offi ces to fi ght with the 
different insurance plans.” He pointed out that Toronto 
General Hospital had 3 people in its billing offi ce, Mas-
sachusetts General had 352, and that U.S. doctors have 
2 people billing for each doctor in the country, while 
Canadian doctors don’t need them. If we allow private 
competition along with Medicare, he argued, we will 
have to spend an extra $100 billion to cover everyone; 
if we don’t, we will cover everyone and still save $200 
billion. Archer agreed that it would be more effi cient if 
everyone had Medicare, but cited the political realities: at 
the present moment, she asserted, Himmelstein’s plan is 
a “pipe dream.”34

5. What is the American way?

Pratt pointed out that, even if the American people 
would agree with people in Europe that all persons have 
“a right to decent health care,” our political leaders are 
not willing to accept this. How then to arrive at universal 
coverage?

Fleming proposed a “federal approach”(as “the 
American approach”): “let 50 fl owers bloom, or 51 if 
you count D.C.” “I cannot see the fault in allowing and 
promoting and enforcing some form of coverage in every 
state, but letting the states try different things.” Himmel-
stein agreed that “it would be reasonable to try programs 
as demonstration projects in a couple of states before 
we go with the national program” (as in Canada where 
Saskatchewan tried Medicare fi rst).35

Archer objected: “I think it’s only one step removed 
from every man for himself to call for every state for it-
self.” The states have had 40 years to come up with plans 
and have failed miserably. She worries about the poorer 
states. She thinks that “we need to demonstrate that the 
federal government can be a force of good” (just as the 
Heritage Foundation has been challenging the effective-
ness of government).36

Fourth Forum: Could We Institute “Medicare for 
All” in New York State?

In the fourth forum, the panelists were asked to as-
sume that the New York legislature had passed a Medi-
care for All bill and to discuss the feasibility and desir-
ability of setting this up. They were:

• Alexander B. (“Pete”) Grannis, Chair of the Fi-
nance Committee of the N.Y. Assembly and co-
sponsor of a bill to set up a single payer system in 
N.Y. State.

• Paul Macielak, JD, a lawyer and President and 
CEO of the New York Health Plan Association.

• Deborah Richter, MD, a family practitioner for-
merly in Buffalo, now in Vermont, past President of 
PNHP, and Chair of Vermont Health Care for All.

• Len Rodberg, PhD, Chair of the Urban Studies 
Department at Queens College and treasurer of the 
N.Y. Metro chapter of PNHP.

• Robert Scher, MD, making a second appearance, 
former Chief of Ophthalmology at Huntington 
Hospital and current President of the Medical Soci-
ety of the State of New York.

• Elliott Shaw, director of government affairs and 
chief health care lobbyist for the New York Business 
Council.

1. What would Medicare for All in N.Y. be like?

The panelists were asked to assume that the N.Y. 
legislature had passed and the governor had signed, in 
the words of Chartock the moderator, “a law that entitles 
every New York resident to comprehensive health care 
through a single payer fi nancing mechanism” and to 
discuss whether and how it would be possible to imple-
ment it and whether implementing it would benefi t New 
Yorkers. The supposition was, as Assemblyman Grannis 
put it, that, with 3 ½ million New Yorkers without health 
care coverage and many more under-insured or strug-
gling to pay for their insurance, New York got tired of 
waiting and watching “the federal government fumble 
the ball.”37 Grannis described the single payer bill he was 
co-sponsoring with Assemblyman Gottfried, the chair 
of the assembly health committee, as “a comprehensive 
health care plan paid for with a combination of payroll 
taxes, redirection of Medicaid money and other public 
monies that go into our programs, our bad debt and char-
ity care money, and many other government sources of 
funds for our many, many programs.” Even after paying 
off “shareholders and everybody else that has to profi t 
from these managed care plans that are operating today 
in New York,” “the payroll tax will end up being less 
expensive for employers and for self-employed individu-
als than their current health care costs because it will not 
include all of the administrative costs.” The plan will be 
administrated “through a public benefi t corporation” 
with representatives from “consumer advocacy organiza-
tions, the professionals, the people who will pay for this 
system, the people who use the system.”38

Rodberg from CUNY explained why this could be 
done in one state. First, New York’s 18 million people 
would make it “the largest risk pool in the country other 
than Medicare,” “certainly enough of a pool to provide 
this spread of risk that you need in a good insurance sys-
tem.” Second, savings in addition to the administrative 
costs of insurance companies would come from eliminat-
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ing “the redundant billing systems that the hospitals 
have to maintain, that every physician’s offi ce has to 
maintain.” Third, “most importantly, it would provide us 
with a mechanism for controlling the cost of the system, 
which we don’t have now and which is what really scares 
everybody” today.

Macielak from the New York Health Plan Associa-
tion pointed to the legal issues preventing the institu-
tion of a state-level single payer system, asserting that 
neither Medicare nor ERISA self-insured companies 
could participate.39 Richter responded that, while ERISA 
legislation prevents the state from telling self-insured 
employers what benefi ts they have to provide, it does not 
prevent the state from taxing these businesses. She added 
that, while the state cannot mandate what rates Medicare 
pays, it could standardize rates so that the system reim-
burses at Medicare rates. Macielak replied that this was 
taking “a simplifi ed approach” and that it was unrealistic 
to think that large employers in N.Y. would be willing 
to pay a tax in addition to paying for their employees’ 
health insurance. Grannis reassured Macielak that the bill 
under consideration had addressed these concerns. But 
Macielak later reiterated that neither Medicare nor self-
insured companies would be able to participate in the 
single risk pool imagined by single payer advocates.

2. Would Medicare for All save money or cost 
more?

Shaw from the New York Business Council was skep-
tical about the fi nances. “How long will the tax rate that 
we set in the law remain at that level? And how will the 
spending projections hold up?” He cited the history of 
increases in Medicaid costs. Macielak too pointed to Med-
icaid as a model we would not want to emulate. Grannis 
responded to Shaw that the aging of the population is 
bound to lead to a rise in costs40: “We’re going to experi-
ence extraordinary pressures on our health care system, 
and the best time to deal with this is now.” Especially, he 
added, “if we’re going to compete in the global economy 
effectively” and if “we’re going to be able to have a work-
force that can carry out the duties that the Business Coun-
cil members think are so important.” Shaw replied that 
the business community is well aware of the problems, 
but does not think single payer is the way to solve them: 
“the fact of the matter is that our Medicare system is 
terribly under-funded and is on bad fi nancial footing.”41 
He doubted that “government” could “run this program 
on its own through a taxing program and a spending 
program.” Richter responded that “the idea that some-
how Medicare is under-funded is really a myth”: we are 
spending “twice as much as any other industrialized 
nation spends per person, but we are wasting money on 
unnecessary administration.” Furthermore, she added, a 
single payer system would pool the contributions from 

both the young and healthy and from the old and sick: 
with one pool, there would be more than enough money 
“to fund a universal health care system.”

Macielak argued that it is untrue that Medicare is 
more effi cient than the private sector: as shown in a study 
by the Council for Affordable Health Insurance, Medi-
care administrative costs are actually much higher than 
claimed.42 In addition, the health insurance companies 
“provide the services the government has not thought of, 
or has been unable to provide to date,” in particular, they 
have been the innovators in “health care management” 
(disease management, quality measurement, transpar-
ency). In response, Scher from the Medical Society of 
the State of New York, pointed to the 1.6% overhead in 
Canada,43 and Richter questioned that funneling the 
money to fi nance health care “through hundreds of insur-
ance companies with various ways of skimming money 
from us” was truly a “service.” Reiterating early points, 
Richter pointed out that the administrative costs in ques-
tion involved not only insurance companies but also 
hospitals and doctors’ offi ces “that have to hire armies of 
people to collect the money to keep their doors open.”44 It 
makes sense to have, as in other countries such as Eng-
land, Japan, and Canada, a single risk pool with “one set 
of rules and everybody covered.” 

3. Would Medicare for All benefi t businesses?

Grannis pointed out that the current employer-based 
health insurance system is not working: “It’s 2006, we 
have 3½ million people without insurance, a million of 
those people are working New Yorkers, working for small 
employers that can’t afford or have chosen not to provide 
health care coverage.”45 With health care costs moving 
up rapidly, the small employers “are looking for ways 
to offl oad health care costs,” e.g., by making people pick 
up more of the costs themselves (under “the completely 
wrong assumption” that “somehow Americans are aware 
of the health care costs and will use health care more 
wisely if they have to pay more for it”). Scher reviewed 
the origin of employer-based insurance as an employee 
benefi t during the Second World War and pointed 
out that now only 60% of companies provide health 
insurance.46

Richter pointed out to Shaw that the single payer law 
would be an advantage from the business community 
perspective. It would put more money in the pockets of 
poor and middle-class consumers (since they currently 
spend a larger percentage of their income on health care 
than do wealthier people), and their increased spending 
on consumer goods would have a multiplier effect on 
the economy. She pointed out that taxes already pay for 
60% of health care spending (in form of Medicare, Med-
icaid, public employee’s health insurance, and various 
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tax subsidies)47 and reiterated that a single payer system 
provides a mechanism to control costs.

4. Would N.Y. physicians welcome Medicare for 
All?

Scher stated that physicians would look favorably 
on Medicare for All in New York.48 First, he argued that 
physicians would welcome “a single set of rules, one 
set of forms, nobody in the back offi ce” in place of the 
different interfaces with each managed care company.49 
Second, he pointed to the increasing consolidation of 
health insurance companies, so that, for example, in New 
York State, 75% of the population is under the control of 
only 7 health insurers50: “The physician is the advocate 
for his patient, or her patient. And it is not easy for us to 
do that when there is a goliath on the other side. And, 
if this [single-payer] system levels the playing fi eld for 
the physician to advocate for his patient or her patient, it 
would be a very, very good thing.” Rodberg added that 
the physicians, as well as the business community, would 
be in better positions when “the spending and the fees 
are politically determined.” Whereas when facing insur-
ance company goliaths, physicians have no negotiating 
power, they have demonstrated, Rodberg asserted, that 
in politics they are very effective both in N.Y. State and 
nationally.

But Macielak warned Scher that the single payer 
model “would create a monopoly of one payer that 
would dictate to you your level of reimbursement” and 
that would diminish “your ability to negotiate with that 
payer.” He pointed to the physician strikes and physician 
brain drain that occurred in Canada.51 Scher responded 
later, “If a single payer system came in, there would 
probably be something like a negotiation between the 
payer system and the physician, where the physician 
would be the one who is advocating for you, not an 
intermediary with administrative costs.” When Chartock 
reminded him of the physicians’ diffi culties with Medi-
care’s policy of trying to lower its reimbursements to 
physicians,52 Scher responded that each time physicians 
have been able to prevent the fee contraction because 
“you can talk to Medicare and you can talk to the gov-
ernment” because legislatures are enacting the rules: “to 
talk to a goliath is one thing, to talk to your government, 
which is a bigger goliath but which is representative of 
you, that’s a different story.”

Grannis added, from his experience listening to phy-
sicians’ complaints as head of the insurance committee, 
that managed care contracts with providers are extraordi-
narily one-sided, overbearing, and arbitrary; that doctors 
have no ability to negotiate; that “it’s a take-it or leave-it 
proposal” that they cannot refuse because they are then 
not part of the provider network and “their practice can’t 

survive without insurance reimbursements.” When we 
worry about “who is going to dictate to the providers,” 
Grannis, like Scher, is more comfortable with “this collab-
orative effort that goes on in Medicare today” than with 
“the contracting process” used by insurance companies.

5. Is Massachusetts a model for New York?

Grannis argued that health care delivery is not “a 
partisan issue”: all parties need to come to the negoti-
ating table and “everybody has to agree on what the 
best approach is.” Like Shaw, he welcomed the effort of 
Massachusetts to fi nd a new approach. It had recently, in 
Richter’s words, “enacted a bill that would mandate that 
everyone would have to have insurance.”53

Richter charged that this insurance will not be afford-
able for those who are sick. It will, therefore, never work 
because “the whole goal in the private insurance industry 
is to get as many healthy people as you can” and “avoid 
the sick people,” the 10% of the population that uses 
70% of the health care dollar. Macielak pointed out that 
N.Y. state requires health insurers to offer insurance to 
everyone at the same rate and that, as a result, applying 
the Massachusetts model to New York is not “as outland-
ish or outrageous” as she portrayed it. Subsidies would 
enable the poor to purchase insurance, as is proposed in 
Massachusetts and as takes place already in New York. 
But Grannis later again charged for-profi t insurance 
companies in New York with “cherry picking, avoiding 
risks” as well as, based on his own experience running an 
insurance company, with avoiding paying claims.

Shaw described the scene of Ted Kennedy standing 
behind Mitt Romney as he signed the bill and asked the 
panel and the audience, “Who’s going to be a leader—to 
lead us towards some shared sacrifi ce?” In Massachusetts, 
“one of the pills that the business community swallowed 
was a tax on employers who don’t provide health insur-
ance coverage for their workers.” Grannis pointed out, 
however, that this tax was only $280 per employee, “hard-
ly a bitter pill.” Shaw pointed to a second “shared sacri-
fi ce”: conservatives had to accept individual mandates.54

6. Who will lead the way to reform?

When asked by Shaw to say “who will lead us,” 
Grannis responded, “it’s going to be government.” It 
won’t be the business community. It won’t be share-
holder-driven companies. He pointed to the example 
of Oregon where government “bit the bullet” to ration 
health care by setting up a priority list of procedures that 
Medicaid would pay for. Shaw responded: “Count me 
as skeptical. That’s the same government who brought 
us Medicare, Part D.”55 And Macielak argued that, in his 
experience in government, it “doesn’t have much of an 
appetite to ration care.” He continued, “frankly, that, I 
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think, is a function that health plans provide that govern-
ment is more than happy to have provided by someone 
other than themselves.”

Rodberg, however, did look to the business com-
munity to play this leadership role, because “forward 
looking business people have throughout American 
history seen that there are certain roles that government 
can play better than private business and can help private 
business” (such as creating the post offi ce and regulat-
ing the railroads). “The business community is at least 
as effective politically in N.Y. State as the physicians 
are and will see that the fi nancing [of N.Y. Medicare for 
All] is done rationally and will help the economy of the 
state as a whole.” Thus he envisioned “an active citizens’ 
movement for affordable health care for all” in combina-
tion with “an enlightened business community,” hospital 
administrators, and physicians, all seeing that “we will 
all be better off with health care seen as a public responsi-
bility and a right of every resident of this country.”

Grannis, like Richter, contended that, when the 
people have had enough, when they cannot afford health 
care and are tired of seeing their doctors “second-guessed 
by shareholders and bottom-line companies that build up 
reams and reams of costly fi les . . . , they will rise up and 
demand that government institute the changes that will 
make our health system better.”

All the panelists thought that change was coming 
in New York, even if not the single payer system under 
scrutiny today. Richter, Rodberg, and Grannis expected 
some version of Medicare for All, and Scher would 
welcome it. Macielak expected a change that, as in Mas-
sachusetts, “builds on the existing system” but “looks to 
expand it to provide additional coverage.” Shaw insisted 
that “we have to get away from the corners we’re all 
in, we have to come to the middle.” Where that middle 
ground might be found—between the ideas of a pub-
licly-funded single-payer system and a system based on 
multiple private insurers—was not clear.

Lessons of the Forums
Medicare for All—universal comprehensive health 

coverage fi nanced through a single payer system—in-
volves both expanding the services covered by Medi-
care56 and bringing everyone into it. It is often dismissed 
as politically impossible (as suggested by Dr. Lazarus in 
the fi rst forum)57 or is presented as a bogeyman, what we 
will end up with if we don’t watch out (for example, the 
Stanford University health economist Alain Enthoven, 
bemoaning in 2004, “It is late, probably too late, to avert 
the inexorable progression to ‘Medicare for All’”58). A 
major purpose of the WAMC forums was to get Medicare 
for All on the table and to get intelligent and knowledge-

able experts of varying points of view to discuss seriously 
its pros and cons.

The lessons of the four forums include the following. 
First, all sides want to provide all Americans with access 
to needed health care, or at least they are unwilling to ad-
mit they do not want this. The issue is how to achieve this 
universal access (and how long to continue to let people 
fall through the cracks). Second, all sides seem to be will-
ing to see states experiment with different plans, even 
a single-payer plan (at least as long as it is not in their 
state). Third, as shown in the third and fourth forums, 
it is very diffi cult to get people beyond statements of 
principles and ideology—to grapple with practical issues 
of what might actually happen if we tried to institute a 
single-payer or another fundamental reform. The format 
of a public round-table was, of course, partly responsible 
because it favored short, ideological statements over the 
presentation of detailed, logical, and empirically-support 
arguments. Fourth, many of the disagreements were, 
nonetheless, over concrete facts, e.g., how many patients 
are coming to the U.S. from Canada, or does ERISA actu-
ally prevent multi-state companies from participating in 
a state plan? These disagreements could be resolved by 
obtaining the needed information. Fifth, in spite of the 
appeal of Elliott Shaw in the fi nal panel, it may be impos-
sible to expect people who disagree on fundamentals to 
give up something to achieve a concrete reform when, 
to achieve any consensus, this something would have to 
include what they see as fundamental. The issues here 
are both ideological and institutional: they involve the 
tension between individual interest and social solidarity, 
the role of government and other public authorities in our 
lives, the limits of private enterprise, and the very exis-
tence—or at least the central role—of the private health 
insurance industry.

When the newly elected U.S. Congress, New York 
Legislature, and New York Governor confront the increas-
ing dysfunctions of our health care system, they will not, 
therefore, be able to fi nd solutions that will please all 
sides. They will need to look seriously at the option of in-
stituting the plan for “Medicare for All” that was debated 
at these forums.
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A Blueprint for Universal Health Insurance
Coverage in New York*
By Danielle Holahan (United Hospital Fund), Elise Hubert (United Hospital Fund)
and Cathy Schoen (The Commonwealth Fund)

Executive Summary
This report presents the Blueprint for Coverage in New 

York, a project undertaken by the United Hospital Fund 
and The Commonwealth Fund to explore options for 
achieving universal health insurance coverage in New 
York. We developed approaches that would address the 
specifi c characteristics of New York’s 2.8 million unin-
sured and establish a more secure foundation of cover-
age for all New Yorkers. We explored a combination of 
voluntary public program reforms, premium subsidies to 
make coverage more affordable, a new group insurance 
purchasing mechanism, and employer and individual 
mandates to reach these goals. While these changes could 
be made individually, when implemented together they 
would achieve universal coverage and improve coverage 
options for the insured to provide a more stable health 
insurance system for all New Yorkers. We present the 
estimated costs and coverage impacts of these expan-
sion scenarios as prepared by The Lewin Group using its 
Health Benefi ts Simulation Model. 

Our approach is designed to be implemented as a 
series of “building blocks” with which reforms would 
fi rst be made to public programs, to increase participation 
rates and make affordable coverage available to a greater 
share of low- and moderate-income persons. Specifi cally, 
we would simplify public program rules to enroll those 
who are currently eligible but uninsured, expand Fam-
ily HealthPlus (FHP) eligibility for childless adults, and 
allow low-to-moderate-income New Yorkers to “buy in” 
to FHP with income-related premium assistance. With the 
introduction of the buy-in, New York would implement 
a new statewide purchasing mechanism—an “Insurance 
Exchange”—that would provide individuals with a choice 
of additional coverage options at group rates. These 
changes would lay the foundation for other reforms.

The following policy changes were modeled:

• Public Programs. Simplifi cation and expansion of 
existing public programs with three components: 

– Simplifi cation of public program rules to ease 
enrollment and renewal in order to increase 
participation rates among eligible but uninsured 
persons;

– Expansion of Family HealthPlus eligibility for 
childless adults to 150 percent of the federal pov-
erty level (FPL);

– Subsidized buy-in to FHP so that affordable cov-
erage is available to more moderate-income New 
Yorkers (up to 300 percent FPL);

• Insurance Exchange. Implementation of a new pur-
chasing entity for individual purchase of coverage 
at pooled group rates;

• Employer Requirements. Two variations of assess-
ments on employers with 10 or more employees 
that do not offer health insurance:

– A modest employer assessment of $400 per 
worker per year;

– An employer “pay-or-play” assessment of 8 per-
cent of payroll or a credit toward this assessment 
for coverage offered (on average, the assessment 
would be $3,200 per worker);

• Individual Mandate. A requirement that all resi-
dents purchase health insurance coverage, with 
income-related premium assistance.

Summary of Findings
The modeling results indicate that implementing the 

simplifi cation, FHP expansion, and FHP buy-in together 
(“combined public program changes”) would achieve 
only a one-third reduction in the uninsured, and leave 
two million uninsured New Yorkers. In addition, the 
availability of subsidized coverage through the FHP 
buy-in would improve the affordability of coverage for 
currently insured low-to-moderate-income individuals 
and families, compared with what is currently available 
through employer-sponsored insurance (ESI) and non-
group insurance. As a result, there would be a signifi cant 
shift from ESI and non-group insurance into this new 
coverage option. We therefore explored mandatory cover-
age scenarios, including requirements for employers to 
offer coverage, contribute fi nancially toward the cost of 
coverage, or both—as well as mandates on individuals to 
purchase coverage. Ultimately, an individual mandate is 
required to achieve universal coverage. 

The costs of such reforms are borne by government, 
employers, and families and are distributed differently 



NYSBA  Health Law Journal  |  Winter 2007  |  Vol. 12  |  No. 1 39    

HEALTH CARE REFORM IN NEW YORK

depending upon the specifi c approach. Scenarios that do 
not include any employer requirements would result in 
signifi cant shifts out of employer-sponsored coverage 
into new subsidized options available through the Insur-
ance Exchange, without any new sources of fi nancing for 
this shift. This would place the burden of new spending 
on the state and families, and ultimately result insignifi -
cant net savings to employers.

As this analysis makes clear, only policy options 
with individual mandates achieve the goal of universal 
coverage. Among these options, those that require some 
shared responsibility from employers achieve greater 
equity among employers, limit erosion of employer 
coverage, and reduce state fi scal responsibility. Two op-
tions, therefore, bear special scrutiny: 1) the combination 
of public program expansions, individual mandate, and 
a modest employer assessment, and 2) the combination 
of public program expansions, individual mandate, and 
employer pay-or-play.

Universal Coverage: Individual Mandate and 
Modest Employer Assessment

This option for universal coverage is modeled closely 
on the 2006 Massachusetts Health Reform law. This 
policy scenario includes public program reforms (as 
described above), a modest assessment on employers of 
$400 per worker for fi rms with more than 10 workers, 
and an individual mandate. Our modeling results indi-
cate that this combination of policy reforms would:

• Cover 2.4 million uninsured New Yorkers, achiev-
ing a 98 percent coverage rate.

– The individual mandate would compel a sig-
nifi cant increase in take-up of available public 
and employer-sponsored coverage, driving the 
reduction in the number of uninsured.

– The employer assessment, because it is small, 
would not provide an incentive for many em-
ployers to newly offer coverage, and so there 
would be no direct impact on coverage rates 
from the assessment itself.

• Result in a shift of people from employer and 
non-group coverage into public programs and the 
Exchange, due to the availability of subsidized 
coverage;

• Raise $400 million in revenues to offset the state’s 
cost of the coverage expansions;

• Result in a net cost of $4.1 billion. This includes, by 
payer

– New York State. Increased spending of $5.5 bil-
lion, mostly for subsidies in the Exchange; 

– Federal government. Increased spending of $1.2 
billion in matching payments for currently eli-
gible public program enrollees;

– Families. Increased spending of $600 million be-
cause of premium requirements in the Exchange; 
and

– Employers. Savings of $3.2 billion because some 
employers currently offering coverage would 
drop it with the availability of subsidized cover-
age in the Exchange. 

• Currently insuring employers would save $3.6 
billion;

• Currently non-insuring employers would 
spend $400 million more than under current 
law. 

Universal Coverage: Individual Mandate and 
Employer Pay-or-Play

This universal coverage option is modeled on a 
“Creating Consensus” proposal that shares responsibility 
among employers, as well as with federal and state gov-
ernments and individuals. In addition to public program 
expansions for low-income individuals, it includes both 
an individual mandate and an employer pay-or-play 
contribution. The employer pay-or-play policy assess-
ment (8 percent payroll assessment on fi rms with more 
than 10 workers) is comparable to the typical contribu-
tion toward an individual premium by employers that 
fi nance health benefi ts for employees. It would encourage 
a greater number of employers to continue to offer cover-
age directly than the more modest assessment, and would 
provide a source of fi nancing to support the cost of other 
reforms.

The policy would reduce the number of uninsured 
by 2.4 million, as would the modest employer assessment 
combined with public program expansion and the indi-
vidual mandate. However, it would reduce state outlays 
from $5.5 billion under the modest employer assessment 
to $4 billion under the employer pay-or-play option. 
Employers would save $600 million overall relative to the 
current system of fi nancing. Currently insuring employ-
ers’ costs would decrease by $1.7 billion because some 
would drop coverage and pay the assessment as a result 
of low-wage worker subsidies, while employers that do 
not currently fi nance coverage would see an increase in 
spending of $1.1 billion on newly offered coverage or 
assessments. Families would save $300 million compared 
with current law.

A key issue in making universal coverage work is 
whether or not New York has suffi cient money to fi nance 
it. Financing options include redirecting uncompensated 
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care subsidy funds (an estimated $1.3 billion in state and 
local payments), tapping employers for contributions, 
seeking federal fi nancial participation for the FHP expan-
sion and buy-in, and raising the residual funds required.

Ultimately, universal coverage would eliminate the 
most signifi cant source of inequity and ineffi ciency from 
the health care system and would provide a foundation 
for making large-scale improvements. Coverage would 
allow formerly uninsured persons to access services 
more easily and receive timely and appropriate care. Pro-
viders would be reimbursed directly rather than through 
indirect subsidies, and linking payments to people would 
allow for a greater level of accountability in the system. 
Further, signifi cant enrollment in the Exchange could 

make it a vehicle for driving cost control and quality 
reforms. Once all persons are covered, the state can ap-
proach system change to achieve the most comprehensive 
and effective solutions to the enduring challenges of the 
quality and cost of care. Universal coverage is a signifi -
cant achievement in its own right. It is also a fundamental 
step toward realizing a high-performance health care 
system.

*This is the Executive Summary of the Report, and 
it is reprinted with the permission of the United Hos-
pital Fund. The full Report, including tables, notes and 
appendices, is available from the United Hospital Fund 
website, www.uhfnyc.org. 

A Pro Bono Opportunities Guide For Lawyers 
in New York State 

Now Online!

Looking to volunteer? This easy-to-use guide 
will help you find the right opportunity. You 
can search by county, by subject area, and by 
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the Association of the Bar of the City of New 
York Fund, New York State Bar Association, 
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Service.
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through the New York State Bar Association Web site
at www.nysba.org/volunteer, through the 
Association of the Bar of the City of New York Web 
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the Volunteers of Legal Service Web site at www.
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The Ongoing Angst Between Health Plans and
Nonparticipating Providers*

By Whitney Magee Phelps and Jeffrey Gold

I. Introduction
How much should a provider be paid for out of 

network services rendered when the provider does not 
have a contractual relationship with a health plan? This 
question continues to receive attention both in New York 
and throughout the country and the search for answers 
continues. 

In part, the answer to how much compensation will be 
paid depends signifi cantly on whether the payer is admin-
istering a government-sponsored product or a commercial 
product, and on whether the type of services rendered 
were for emergency or non-emergency services. Because 
both the federal and New York State governments have 
enacted legislation that applies to government-sponsored 
products, there is some clarity regarding the payment 
rates for nonparticipating providers.1 With regard to com-
mercial products, however, the guidance is less clear. 

This article will discuss the applicable rules that deter-
mine the compensation owed by health plans to nonpar-
ticipating providers both for emergency services and non-
emergency services for the various health plan products. 
We will also look at decisions from other jurisdictions for 
insight into how New York courts may handle questions, 
which as of yet, are unresolved in New York.

II. Background: The Obligations of Plans and 
Providers

A. Emergency Services

In New York, pursuant to both federal and state law, 
providers are obligated to treat patients who present for 
emergency services. Emergency Departments in Medicare 
participating hospitals are required by the Emergency 
Medical Treatment and Labor Act (EMTALA) to provide a 
medical screening and stabilizing treatment to all patients 
regardless of ability to pay.2 In addition, New York law 
requires hospitals to admit, as quickly as is practicable, pa-
tients in need of immediate hospitalization without asking 
for insurance information.3

Health plans are obligated to pay for these services 
pursuant to New York’s mandated benefi t laws, which 
require all health plans that provide for inpatient care to 
also provide for emergency services.4 Also, New York pro-
hibits the denial of any emergency services necessary to 
treat and stabilize an emergent condition.5 In addition, the 
Medicaid Managed Care and Family Health Plus Model 
Contract (“the Model Contract”), the contract between the 

New York State Department of Health and health plans for 
the management and administration of Medicaid man-
aged care and Family Health Plus, specifi es that health 
plans are required to pay for emergency services whether 
or not the services are performed by a provider within the 
managed care organization’s network.6 Moreover, health 
plans are expressly prohibited from requiring providers 
to seek authorization from a health plan before rendering 
emergency medical services.7 As a result, where a health 
plan and provider do not have an express written agree-
ment in place for the provision of services, the question of 
how much the nonparticipating provider is entitled to be 
paid by the health plan for emergency services provided, 
often arises.

Plans generally must pay for emergency services 
provided by a nonparticipating provider up to the point 
of stabilization, and nonparticipating providers must treat 
the plan’s member up to the point of stabilization before 
either transferring the patient to a participating provider 
or seeking authorization from the plan for any necessary 
continued services.8 The Model Contract and Medicare 
Advantage regulations expressly authorize the treating 
physician to conclude when the member is considered 
stabilized for transfer or discharge, whose determination 
is binding on the health plan.9 

B. Post-Emergency Services

As already stated, prior to the point of stabilization, 
New York forbids health care plans from requiring any 
type of authorization. Moreover, with respect to Medicaid 
managed care and Family Health Plus plans, the Model 
Contract prohibits notifi cation from being a condition of 
payment for emergency services rendered.10 However, 
once the patient is stabilized the health plan then has 
the authority to manage the patient’s care by requiring 
authorization for any post-stabilization care, and the non-
participating provider—either hospital or physician—that 
elects to render unauthorized non-emergent services to the 
patient may not be compensated.11 Because these precise 
points in time are often unclear, disputes can arise regard-
ing the amount, if any, to be paid by the health plan to a 
nonparticipating provider for any services rendered that 
are deemed non-emergent.12 

III. The Payment Rules Applicable to Medicare 
Advantage

Under Medicare Advantage (“MA”), nonparticipating 
providers who participate in traditional Medicare must 
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accept the Medicare fee-for-service rate for their services 
and are prohibited from accepting payment in excess 
of the Medicare allowable amount.13 Skilled nursing 
facilities and other “providers of services” defi ned in 42 
U.S.C. § 1395x(u) are similarly limited.14 This rule applies 
regardless of the type of services that are rendered (i.e. 
emergency services or non-emergency services).15 

The rules for providers that do not participate in tra-
ditional Medicare are more complex and depend in part 
on whether or not the provider accepts the assignment of 
the patient’s Medicare benefi ts. The rules get even more 
complex in New York because New York, like the federal 
government, has its own law, which limits the maxi-
mum charge that a provider may collect from a Medicare 
benefi ciary.16 Fortunately, these rules are rarely applicable 
and will not be discussed here because most New York 
providers participate in traditional Medicare. 

IV. The Payment Rules Applicable to Medicaid 
Managed Care and Family Health Plus

In a few instances, the federal and New York state 
governments have set the rate of reimbursement for 
health care services that are rendered by nonparticipat-
ing providers to members enrolled in Medicaid managed 
care and Family Health Plus (“Medicaid Member”). These 
rules do not apply to Child Health Plus. The date and 
type of services rendered dictate if a default rate set by 
either New York or federal statute will apply.

A. Emergency Services

Beginning in January 2007, with the passage of the 
Defi cit Reduction Act of 2005, the rate for emergency 
services provided to Medicaid Members by nonpartici-
pating hospitals after the fi rst of the year shall be the state 
Medicaid fee-for-service rate and capital component (less 
any payments for indirect costs of medical education and 
direct costs of graduate medical education). In addition, 
emergency services provided to a Medicaid Member by a 
nonparticipating physician (such as the emergency physi-
cian, radiologist or anesthesiologist that are not employed 
by the hospital) shall be paid at the Medicaid fee-for-ser-
vice rate in effect on the date of service.17 

However, prior to the passage of the Defi cit Reduc-
tion Act of 2005, there was no statutory or regulatory 
default rate for emergency services provided by nonpar-
ticipating providers (hospitals or physicians) to Medic-
aid Members, even though the Model Contract requires 
a plan to pay for emergency services. For emergency 
services rendered prior to January 1, 2007, disagreements 
among Medicaid managed care and Family Health Plus 
plans and providers occurred as to whether the plan was 
obligated to reimburse based upon billed charges or the 
usual and customary rate (UCR). In some circumstances, 
providers sought and obtained full charges from the 

plan. Non-New York case law, now mostly applicable to 
analysis of commercial plans, which will be described in 
more detail below, suggests that providers were entitled to 
receive—and plans were required to pay—the reasonable 
value for the services rendered. 

For years, questions also arose as to the obligations of 
plans and providers when a patient presented to the emer-
gency room and either the plan or provider determined 
the patient’s condition did not constitute an emergency 
medical condition.18 Providers are required under
EMTALA to at least perform a medical screening examina-
tion to assess the existence of an emergency condition. To 
compensate for this, the New York State Model Contract 
required Medicaid managed care and Family Health Plus 
plans to pay hospitals a “triage fee” of forty dollars for 
services rendered to Medicaid Members in the absence 
of a negotiated rate if the presenting symptoms did not 
meet the defi nition of an emergency medical condition.19 
However, beginning January 1, 2007, New York State 
Department of Health eliminated the distinction between 
the triage fee and the fee paid for emergency services. 
Therefore, Medicaid managed care and Family Health 
Plus plans must now pay nonparticipating hospitals the 
Medicaid fee-for-service emergency room rate, including 
the capital component but excluding graduate medical 
education regardless of whether the services are neces-
sary to treat an emergency condition as determined by a 
prudent layperson.

B. Non-Emergency Services

For inpatient hospital services rendered to Medicaid 
Members, a Medicaid managed care and Family Health 
Plus plan must pay the amount that would be paid under 
fee-for-service Medicaid—namely, the Medicaid DRG un-
less the health plan negotiated a rate with the hospital.20 
This is the case regardless of whether the Medicaid Mem-
ber received prior authorization for the inpatient services 
or was admitted for inpatient services from the emergency 
room for an emergency medical condition. There is no 
comparable statutory default rate for other health care 
services such as outpatient surgery or non-emergency 
physician services. 

In the case of elective services rendered by nonpar-
ticipating physicians, the plan may fi rst determine if the 
services were pre-authorized. If not, then the plan may 
have the right to deny payment and the rate of payment 
is irrelevant. If the plan authorizes the services, then the 
plan can seek to negotiate a rate at the time it authorizes 
the services. 

V. Commercial Plans

A. Implied Contracts

In the commercial market, there are no federal or state 
statutes that set forth the rate of reimbursement for health 
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care services provided by nonparticipating providers. In 
addition, the issue has not been publicly litigated in New 
York. Implied or quasi contract theories, litigated in other 
jurisdictions, suggest that nonparticipating providers are 
only entitled to receive, and health plans are only obligat-
ed to pay, the reasonable value for the services rendered. 
One might argue that this amount should be a number 
somewhere between the provider’s billed charges and the 
Medicaid rate.

A legal contract is either express or implied. An 
express contract occurs when the parties manifest their 
assent in writing. An implied contract is found when the 
parties manifest their assent by their conduct and by the 
facts surrounding the circumstances (implied-in-fact). 
An implied contract can also occur when absent mutual 
assent of the parties, an obligation is imposed by law 
(implied-in-law).21 When there is no express agreement in 
place, claimants typically assert a claim based on unjust 
enrichment or quantum meruit—the reasonable value of 
the services rendered.22

“The doctrine of quantum meruit is used as a device 
for the prevention of unjust enrichment of one party at 
the expense of another in the absence of a valid contract 
on which liability may be based.”23 In a formal complaint 
for unjust enrichment or quantum meruit, a claimant must 
establish: (1) that the services were performed in good 
faith; (2) the services were accepted by the recipient of the 
services; (3) there was an expectation of compensation; 
and (4) the reasonable value of the services.24

In addition, to recover for unjust enrichment in New 
York, the plaintiff must show privity with the defendant. 
There must be a direct dealing or actual relationship with 
the defendant, so that the services performed for the 
defendant result in the plaintiff’s unjust enrichment. ‘“It is 
not enough that the defendant received a benefi t from the 
activities of the plaintiff . . . if the services were performed 
at the behest of someone other than the defendant, the 
plaintiff must look to that person for recovery.”’25 As 
noted by the court in Travelers Indemnity Co. of Ct. v. Losco 
Group, Inc.:

It is counterintuitive to say that services 
provided to an insured are also provided 
to its insurer. The insurance company 
derives no benefi t from those services; 
indeed, what the insurer gets is a ripened 
obligation to pay money to the insured—
which hardly can be called a benefi t.26

The added requirement to show privity between the 
plaintiff and defendant is the factual hurdle most diffi cult 
to establish in bringing an action in quantum meruit for 
services rendered by nonparticipating providers. 

B. Emergency Services

When a nonparticipating provider and health plan 
dispute the appropriate rate of payment for these services, 
the resolution will most likely rest on an implied-in-law 
contact theory since there is no written contract in place 
or other relationship between the parties. The law dictates 
that providers must treat emergency conditions and that 
plans must pay for such services, which is the impetus for 
courts to impose an implied-in-law contract in order to 
prevent the plan’s unjust enrichment. 

For example, in River Park Hosp., Inc. v. BlueCross 
BlueShield of Tenn., Inc.,27 the Tennessee appellate court 
held that there was an implied-in-law contract, where the 
hospital sued for the difference between its billed charge 
and the parties’ previously negotiated contract rate for 
the emergency services it provided to the health plan’s 
members after the termination of the plan and hospital 
contract. The court’s decision was based on the fact that 
the hospital was required to treat all emergency patients 
under EMTALA, and that the health plan was required to 
pay for all emergency services—the parties had no choice 
but to deal with each other. The Tennessee court refer-
enced the following factors to consider when assessing 
the reasonable value for the services: the hospital billed 
charges, the plan’s average in-network rates, and the 
volume (or lack thereof) of members seeking services from 
nonparticipating providers.28

In another case, Temple Univ. Hosp., Inc. v. Healthcare 
Mgmt. Alternatives, Inc.,29 the court imposed an implied 
contract where the hospital and health plan had termi-
nated its written contract but, the hospital continued to 
provide emergency services to the plan’s members after 
the relationship ended. The plan refused to pay the hospi-
tal the published charges that the hospital had billed. The 
court found that the circumstances warranted a fi nding for 
unjust enrichment because (i) the hospital was compelled 
to provide the services and (ii) the health plan could not 
prevent its members from accessing these services at the 
hospital and was, therefore, compelled to pay for them. 
However, the court rejected the hospital’s claim for its full 
billed charges, fi nding that the hospital would then, itself, 
be “unjustly enriched.” Instead, the court awarded the 
hospital its average annual collection rate.30

In Bell v. Blue Cross of Calif.,31 nonparticipating emer-
gency room physicians sought relief under the state’s 
Unfair Competition Law and pursued a theory of quantum 
meruit; the court upheld their claim, holding that the plan 
must pay the provider a “reasonable” amount. In addi-
tion, Prospect Medical Group, Inc. v. Northridge Emergency 
Medical Group,32 is an interesting case to follow that is 
pending before the California Supreme Court. In this case, 
a corporation (similar to a New York Independent Prac-
tice Association “IPA”) sued a group of nonparticipating 
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physicians over the “reasonableness” of rates charged for 
the provision of emergency services and its practice of 
balance billing the plan’s members. 

On the basis of these cases, health plans and provid-
ers may assert implied-in-law contract and other common 
law theories in litigating a dispute over payment terms 
for emergency services rendered by nonparticipating phy-
sicians. Yet to be determined is what rate is considered a 
reasonable amount to pay nonparticipating providers for 
emergency services. A Pennsylvania court stated in dicta 
that paying the Medicaid fee-for-service rate to nonpartic-
ipating providers was not necessarily reasonable—“rea-
sonable costs” fell somewhere between the Medicaid rate 
and the provider’s full billed charges.33

C. Non-Emergency Services

Nonparticipating providers routinely have diffi culty 
getting paid by insurers for non-emergency services 
provided to their insured patients because the plan, in 
general, has no legal obligation to pay for such services. 
Unlike in the context of emergency services, providers 
in general are not obligated to provide non-emergency 
services and health plans are not obligated to pay for non-
emergency services. 

In fact, a New York court dismissed a cause of action 
for a contract claim founded in quantum meruit, where the 
nonparticipating provider sought payment from a health 
plan for non-emergency services. In Kirell v. Vytra Health 
Plans L.I., Inc.,34 a podiatrist brought an action against 
Vytra Health Plan, an HMO, for its failure to reimburse 
the provider for services he rendered to plan members. 
The court held that the quantum meruit claim could not 
be sustained against the HMO because the services were 
performed at the behest of the patient and not the HMO.35 

Could a court come to a different conclusion and fi nd 
an implied-in-fact contract where the intention of the 
parties is evidenced by something other than a writing 
so that an agreement could be inferred from the conduct 
of the parties? For example, could a court draw such an 
inference where a plan fi rst verifi ed eligibility and then 
authorized the treatment of its member? Could a promis-
sory estoppel theory also be sustained under these facts? 

Regardless of the legal theory asserted, whether 
implied-in-fact or implied-in-law, the amount recover-
able would still be the reasonable value of the services 
rendered.36

In as much as it is diffi cult to determine this magic 
amount, nonparticipating providers and health plans 
would be wise to negotiate a price for services on a case-
by-case basis at the time such services are authorized and, 
if possible, confi rm such understanding in writing. 

VI. Other States
Florida provides that reimbursement should be based 

on the lesser amount of either (1) the provider’s charges 
(2) the usual and customary rate (“UCR”) for similar 
services in the community or (3) a negotiated rate agreed 
to by the provider and plan within 60 days after the 
claim was submitted.37 In California, the Department of 
Managed Health Care (the DMHC) has promulgated six 
factors that must be considered (with the applicable rate 
to be synthesized based on some sort of analysis of these 
factors) when determining the reasonable and customary 
value for the emergency services rendered, which must 
be based upon annually updated credible statistics: (1) the 
provider’s training, qualifi cations and years of experience, 
(2) the nature of the services provided, (3) the provider’s 
usual charged fee, (4) the prevailing rates charged in the 
community, (5) any other relevant economic aspects of the 
provider’s practice and (6) any unusual circumstances.38

Also of interest is California’s establishment of a 
voluntary pilot project to resolve claims payment disputes 
among nonparticipating providers and health plans for 
all services—emergency and non-emergency. The Inde-
pendent Dispute Resolution Process (“IDRP”) mimics 
“baseball style” arbitration, which allows the third party 
to determine the reasonable value for the services ren-
dered by taking into consideration the regulatory criteria 
set forth above. To participate the provider must agree to 
not balance bill members, except for applicable cost shar-
ing amounts, and the health plan must pay the amount 
found to be determined within fi fteen (15) days of the fi nal 
determination. This process has the potential to be a fair, 
economical and reasonable approach to determine the 
value for services that are rendered by nonparticipating 
providers. In addition, this approach could alleviate the 
prevailing angst amongst nonparticipating providers and 
health plans who are grappling with this question.

VII. Conclusion
New York can take similar legislative steps to address 

these options. The regulatory agencies can provide guid-
ance and leadership and plans and providers can try to 
sort through it all in a collaborative fashion. Alternatively, 
the providers and plans can sort it out in the courtroom. 
Regardless, it will be interesting to see how the landscape 
will change with the implementation of the Defi cit Reduc-
tion Act of 2005.
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Tilting the Playing Field: How “Tiering” and “Steering” 
Alter the Fundamental Presumptions Upon Which
Managed Care Agreements are Based
By James G. Fouassier

 [I]n New York, all contracts imply a covenant of good faith and fair dealing in the course of performance. The cov-
enant of good faith and fair dealing embraces a pledge that neither party shall do anything which will have the effect 
of destroying or injuring the right of the other party to receive the fruits of the contract. While the duties of good 
faith and fair dealing do not imply obligations inconsistent with other terms of the contractual relationship they do 
encompass any promises which a reasonable person in the position of the promisee would be justifi ed in understand-
ing were included. (Read, J, dissenting in Evans v. Famous Music Corporation, 1 N.Y.3d 452, 775 N.Y.S.2d 757 
(2004)).

Providers of goods and services offer discounts in ex-
change for volume. In the normal commercial context the 
buyer agrees to purchase a quantity of goods or accept a 
service in an established minimum amount in exchange 
for a rate of payment which refl ects the volume. Differen-
tials or discounts may be based on a variety of commer-
cial and even personal factors but most often are justifi ed 
by volume. 

With commodities the factors used to determine an 
appropriate price include the cost of producing one more 
item, which declines as the manufacturer produces each 
additional unit until the point of “diminishing return,” 
at which production costs and price theoretically even 
out and there no longer is a profi t incentive to continue 
to produce. With services the question is more complex 
because the cost related to the performance of each unit 
of service is more of a function of human labor than the 
production of a unit of a tangible mass-produced com-
modity. For services, the analogy is more valid if we dis-
tinguish between the service provider’s fi xed costs and its 
variable costs. 

In either case, then, and as a general proposition we 
can expect gradually reducing costs generated by ad-
ditional units of provision or production. If the supplier 
can reasonably anticipate the volume required by the 
purchaser it can develop a price methodology reasonably 
expected to meet its required margin of return. 

It is well settled in the sphere of commercial health 
insurance that a provider of health care may contract 
with a health care insurer or other third party payer for 
whatever discounted rates are acceptable to both parties, 
presumably because of the expected volume of patients 
and payments, promptness in paying, and the assurance 
of payment from a fi nancially responsible source.1 There 
is a marked distinction, however, between the provision 
of health care for a discount and discounts in commercial 

contexts generally. The terms of the usual contract estab-
lish the level of volume; even “requirements” contracts 
almost always provide for a minimum quantity or volume 
upon which the seller has relied in agreeing to a sale price 
which is reasonably expected to return an acceptable prof-
it margin. In health care contracting, however, there can 
be no “minimums” because no one can guarantee volume. 
In addition to all the usual risks inherent in a commodity 
or service contract, the selling health care provider and the 
buying payer (be it an insurance company, a self funded 
ERISA plan, or any of the many hybrid health payers 
now in the market) have to accommodate the additional 
variable of who among the subject patient membership 
may get sick or injured and thus contribute to the volume 
which both sides attempted accurately to gauge when 
they agreed to the compensation rates in the contract. This 
added element effectively combines two distinct types of 
risk in one commercial context—the usual risk inherent 
in any relationship between a producer and a buyer of 
commodities or services, and additionally a kind of risk 
akin to that of an insurer. (True risk agreements between 
providers and payers, the so-called “capitation” contract, 
are rarely seen today, a victim of the inability of both pro-
viders and payers to assume that much risk.) 

A provider anticipates that a contact rate schedule 
will return a certain margin based upon the volume the 
contract will generate. The skill of the provider in evaluat-
ing the principal factors which allow an accurate esti-
mate of volume (such as the number of covered lives, the 
demographics of the population covered by the payer’s 
membership and perhaps most importantly the cost of 
providing the services covered by the managed care con-
tract) should result in an accurate estimate of the revenue 
to be generated from the agreement. Secondary consid-
erations then will be based on these primary determina-
tions, such as anticipated levels of claims denials (both 
for substantive clinical reasons and for technical claims 
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submission problems) and the risks inherent in collect-
ing patient balances, a growing concern as more plans 
offer high deductible products that may be coupled with 
health savings accounts (whether “qualifi ed” or unquali-
fi ed for tax purposes). A “bottom line” rate schedule is 
developed and advanced by the provider in its negotia-
tions with the payer. Most commercial payers (as well as 
government regulators) require a full menu of acute care 
services, because the plans must offer the same full menu 
to their customers and covered members. Consequently, 
it is not possible for the parties simply to eliminate any 
particular service upon which a compensation amount 
may not be agreed. This requires fl exibility and signifi -
cant compromise on rates for a variety of services. (The 
plan invariably is heard to argue that the provider should 
establish lower rates for specialty services because the 
plan’s members will be using that provider for many 
“routine” services that afford relatively higher margins, 
the so called “bread and butter” services.) At the end 
of the process some rates may be expected to generate 
greater net revenue and others even a possible loss. The 
reasonable understanding of the parties, however, is that 
the rate schedule in its entirety is intended to yield an ac-
ceptable margin of profi t for the provider.

The fundamental presumption upon which a pro-
vider bases all of its negotiations and estimates with an 
institutional third party payer is that the provider will 
have access to a known universe of the payer’s members. 
A provider will accept the risk that no one in that uni-
verse will get sick or hurt, or that a small percentage of its 
claims will be denied as not medically necessary, or that 
some of its direct member responsible payments will not 
be paid and will have to be written off as bad debt. What 
a provider cannot accept is the risk that after calculating 
all of the variables and contractually obligating itself to 
accept the scheduled rates for all of its services for all of a 
plan’s members, the plan then “tilts the playing fi eld” by 
directing certain of its members away from the provider. 
This has been happening more often as plans expand 
their provider networks and enroll more specialized 
health care providers capable of rendering some “cov-
ered services” at a lower cost to the plan payer than other 
providers (acute care hospitals and other “traditional” 
providers) already enrolled in the network.

Providers see this happening in several ways which 
fall under the general headings of “tiering” and “steer-
ing.” Although the concepts overlap, each is character-
ized by the creation of economic incentives in a plan’s 
members to use services of a competing provider which 
are offered to the payer at lower cost.

“Tiering” is the establishment by a plan of a vari-
ety of levels of provider access, ostensibly based upon 
medical “quality” but in reality developed to a signifi cant 

extent in consideration of the cost to the plan payer of 
the service in question. In the typical model a plan selects 
several major categories of “covered services,” usually 
clinical specialties such as cardiothoracic surgery, and 
then examines selected provider data to establish each 
provider’s position in one of several “tiers.” Data may be 
“claim based” or “outcome based” and may be generated 
from the plan’s own claims processing system or derived 
from a variety of “objective” quality data bases such as 
Leapfrog, NCQA, AHRQ and JCAHO.2 A plan member 
may continue to access any provider in the network, 
regardless of tier. The plan, however, will make available 
to members via mailings, web sites, print advertisements 
and a variety of other publicity devices the grading of 
various plan providers to make the members aware of 
the “quality” tier into which the provider falls. The plan’s 
stated goal is to encourage members that it is in their best 
interest to utilize the “higher quality” provider. Just to 
be certain that the members do what is best for them, the 
plan invariably offers fi nancial incentives to members to 
use the “higher quality” (read “less expensive”) provider 
by reducing or eliminating coinsurance and other co-
payments whenever a member uses a top tier provider. 
Providers complain that some plans go so far as to engage 
members individually, as when the customer service 
representative raises the “quality” issue when the mem-
ber calls for authorization, reminding the caller that the 
selection of a “higher” tiered provider is also in his or her 
best fi nancial interest.

Providers have no objection to plan proposals which 
truly advance quality initiatives, such as “pay for perfor-
mance” programs that reward quality improvements with 
payment bonuses. Providers routinely object to tiering 
methodologies as cost control masquerading as quality. 
When the plans point out that they employ objective cri-
teria established upon independent data from recognized 
national sources, the providers argue that the precise 
methodologies used by plans to extrapolate the data and 
establish the tiers are closely guarded secrets and that 
provider demands for access to the process (“a place at 
the table,” so to speak) are routinely denied. There are no 
avenues of appeal or review. Providers astutely observe 
that while concerns over “quality” are not new, plans only 
became interested in “tiering” initiatives when the cost of 
selling their products to institutional purchasers such as 
employers and union welfare funds became so high. It is 
ironic, the providers observe, that every tiering proposal 
is accompanied by fi nancial “incentives” to the member-
ship. Is it not suffi cient that the plans put all that quality 
data out in front of their members? Further complicating 
the environment is the rise of “consumer directed health 
care” options with high deductible benefi t designs and 
health savings account features. Providers and plans 
both appreciate that the impact of tiering “incentives” 
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will be much greater when so much more of the cost of 
care, including the choice of providers, will be borne by 
the members in the forms of higher deductibles and/or 
coinsurance, and a signifi cant reduction or elimination of 
a copayment becomes more meaningful.

Plan representatives justify fi nancial incentives by 
claiming that they and their group customers no longer 
want to pay for poor performance. If patient quality 
were the real concern of plans and employers, however, 
the issue would be addressed not by way of tiering, but 
instead in the context of rate negotiations. A plan would 
present a provider with quality data and the result-
ing conclusions which were of concern to the plan, and 
propose a fi nancial remedy based upon a rate or other 
incentive as a part of the contract itself. In other words, 
the provider would be offered higher rates in exchange 
for quality improvements. This process would result in 
a mutual acknowledgement of a plan’s quality concerns 
based upon an agreed set of facts, and a mutual proposal 
for a solution based upon the needs and interests of 
both parties. The unilateral analysis of data which some 
providers fear will confi rm certain preconceived goals 
based principally on cost is eliminated from the problem-
solving process because plan and provider contribute 
as equal partners. The plans do not want providers to 
address this issue in contract negotiations, however. They 
will not risk breakdowns in contract talks and the failure 
to include essential providers in their networks by ad-
dressing their so-called “quality” concerns at that stage. 
Their goal may be to sign up as many providers as they 
can and later tier them when the providers are contractu-
ally powerless to avoid the consequences. Plans want to 
have a broad base of providers to offer all services which 
may be required by their customers (and to guarantee ac-
cess to specialty services in underserved areas) while the 
plans later are free to tier high cost specialty services and 
steer members to lower cost subnetworks when in their 
own best fi nancial interest to do so.

Some plans concede that doctors, for example, who 
score higher on quality criteria also may be less “cost ef-
fective” than other physicians, and thus will be placed in 
“standard” (i.e. lower quality) tiers. The plans’ position 
is that if consumers want those physicians they can select 
them in the standard tiers but will have to pay more out 
of pocket for them. The plans overlook the obvious—
they claim to be encouraging their members to be more 
“quality conscious” but the tier placement in effect may 
drive some members to lower quality physicians. This 
plan argument also ignores the fi nancial objection raised 
by providers, which is that the doctors who contracted 
for participation in all of the plan’s network are now be-
ing denied the benefi t of their bargain. 

Plans also are heard to complain that they cannot 
cave in to economic pressure and simply agree to include 
“important” providers (i.e. those with suffi cient market 
power to compel their being included) that do not oth-
erwise meet the quality criteria because the plans make 
representations of certain quality levels to their custom-
ers. The reality, however, is that plans already are doing 
this everywhere the need for specifi c types of providers 
is not met under “quality” programming. For example, 
several major plans already may make geography a 
specifi c part of their current selection criteria notwith-
standing their claim that the tiering is solely for “quality.” 
These programs inquire into whether specialists are in an 
area where members can easily reach them. If a specialty 
is underrepresented the plan will add physicians who 
otherwise would not have made the quality “cut.” This 
manipulation is accomplished by the expedient of devel-
oping separate quality criteria for different specialties. 
Variations of this theme abound. For example, in some 
large areas nearly all cardiac surgeons will be included in 
the “quality” tier but some internists will be denied qual-
ity tier status because their specialty is overrepresented. 
These kinds of practical determinations challenge the 
credibility of plan claims about the need to preserve the 
“quality” of the tier.

The known data criteria for almost every plan are 
heavily outcome oriented, that is, data based on the 
plan’s own membership and the clinical results of certain 
procedures undertaken for plan members only. Overreli-
ance on outcome criteria is problematic, however, because 
it requires a large volume of data which is both highly 
accurate and very relevant. This gives rise to several sig-
nifi cant issues:

a. How diffi cult will it be for a plan to tier, even us-
ing its own criteria, when providers participate 
in so many other plans? Presumably a plan’s own 
methodology for analysis (a “proprietary secret”) 
requires at least a minimal amount of data to be 
statistically signifi cant. (Literally dozens of qual-
ity areas are considered, giving rise to the need for 
a lot of data.) Will we see plans cheating on their 
own criteria?

b. The question of limited data also presents itself 
when plans rate small practices as opposed to 
larger groups. In those cases there are even less 
quality data available. Some plans’ responses 
have been to cut down on number of criteria they 
consider, in some cases to as little as six or seven. 
Again, data defi ciencies may create signifi cant and 
serious compromises in a plan’s ability accurately 
to generate quality tiers. 
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c. While some of the data used by plans are gleaned 
from available sources such as Leapfrog, JCAHO, 
AHRQ and NCQA, not all providers contribute 
the same data to the standard data banks and to 
the same extent. Also, how cost effective is it for 
small practices, and even some larger groups and 
hospitals, to invest in the technology needed to 
provide these organizations with accurate and 
relevant data on a regular basis? (Not many plans 
offer fi nancial incentives to providers to facilitate 
the acquisition and use of the up-to-date infor-
mation technology needed to accurately develop 
these criteria.)

d. A heavy reliance on outcome criteria may have 
the effect of encouraging some providers to avoid 
treating sicker high risk patients, to be sure their 
statistics continue to qualify them for participation 
in a higher tier.3

In short, providers simply do not trust plans to be 
fair. The current class action litigation against United 
Healthcare over the use of the Ingenix data bases 
to establish “usual and customary charges” does 
nothing to reassure providers that the data sources and 
methodologies plans will use to develop quality criteria 
will be any more objective.4

“Steering” is distinct from tiering in that it makes 
no pretense to quality. Steering is not manifested in a 
program or policy advanced by a plan to its customers 
and patients. Steering is diffi cult to anticipate in advance 
of contracting and diffi cult to address in the language of 
the agreement between provider and plan. It more often 
affects the essential “bread and butter” services upon 
which the provider relied to make its margins than the 
specialty services which frequently are the subject of 
tiering. 

The consideration of a hypothetical situation may be 
helpful. A year into a managed care contract a provider 
discerns that volume for a particular “covered service” 
(a service included in the scope of the contract, and for 
which a specifi c rate of compensation is established) is 
noticeably lower than in past years. Disturbing reports 
from primary care referring physicians, from employ-
ees and even from business and personal acquaintances 
evidence a trend: potential patients who thought that the 
facility was in their network and who wished to use its 
services fi nd that they cannot. Authorization requests for 
this profi table “bread and butter” service (laboratory, ra-
diology and physical therapy are three that immediately 
come to mind) are sometimes declined. The facility is not 
being included in lists of participating providers given to 
some plan members who call for such lists. Some mem-
bers are fl atly told that the facility is not “in network” 

for the covered service they require. Other plan members 
are being advised that if they elect to use a competing 
provider in the network their copayment will be reduced 
or there will be no copayment. Obviously, it is diffi cult 
if not impossible to discern to what extent this activity is 
impacting on volume and the profi tability of a particular 
contract, since a provider cannot know who is not using 
its services or precisely why volume may be diminishing. 
One thing is certain, however; the fundamental premise 
upon which the provider based its rate schedules—an-
ticipation of a certain volume—has changed. The volume 
of users of lower cost, higher margin “bread and butter” 
services is being steered away, while the provider re-
mains contractually committed to the plan to extend deep 
discounts on the high cost specialty services that plan 
members continue to require of that provider.

This is a growing trend. Utilization of traditional 
carveout services, especially mental health and substance 
abuse, may be subject to signifi cant increases by virtue of 
proposed regulatory changes mandating expanded cover-
age. At both the state and federal levels there are calls to 
eliminate distinctions between these services and all other 
medical services generally.5 Also, the higher cost of health 
insurance generally, as well as the advent of high deduct-
ible plans, will drive more benefi t administrators to select 
carveouts for “bread and butter” services such as labora-
tory work, radiology, and even cardiac catheterization, to 
make the coverage more affordable.

Surprisingly, there is a dearth of regulation and cases 
dealing with these important issues. Although almost half 
the states have adopted some protection from outright 
discrimination by commercial plans in the recruitment 
of network providers, New York does not have an “any 
willing provider” law.6 In any event, it is questionable 
whether a law or regulation proscribing such a practice in 
the development of the overall network could be inter-
preted to apply to quality or even cost tiering and the 
many subtle forms of steerage. The few cases that even 
mention “steering” do so incidental to their analyses of 
the possible anti-competitive effects of mergers or acquisi-
tions and are not particularly helpful.7 More instructive is 
Gateway Contracting Services v. Sagamore Health Network,8 a 
case in which providers responding to subnetwork steer-
ing allegedly violated the Sherman and Clayton Acts and 
engaged in a conspiracy in restraint of trade. No cause of 
action is asserted under any common law theory of fair 
dealing and the issue is not discussed. The case neverthe-
less is noteworthy not only in the detail of its presenta-
tion of facts (evidencing the incredibly complex managed 
care environment) but also for a provider’s view of the 
harm incurred by steerage and the practical inability of 
the provider to redress that harm. The court denied the 
subnetwork’s request for a preliminary injunction on the 
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ground, inter alia, that it had not demonstrated a likeli-
hood of success on the merits. The only “good” news for 
providers is that the court’s decision may be read as tacit 
approval of the parallel yet independent activities under-
taken by the defendants to protect themselves. 

How does a plan steer members away from a pro-
vider? Several techniques seem to be prevalent:

1. If the plan is administering its own fully insured 
benefi t designs, it may develop a subnetwork of 
specialty carveouts (radiology, labs, etc.) which 
provide only one or a few “covered services” at 
much lower cost to the plan than a traditional 
provider such as a hospital. Even without pres-
sure from institutional customers (i.e. without any 
customer complaints about costs) the plan will 
offer all of its insured or administered members 
a fi nancial incentive (lower or no copayments) to 
use the carveout instead of the service;

2. The plan contracts to administer a group payer 
(such as a union welfare fund governed by 
ERISA) which has a limited benefi t design which 
requires members to use only the carveout provid-
ers for some of those “bread and butter” services. 
Even though the provider agreement contains 
rates for the covered service in question, when 
the provider, the member or the primary care 
physician calls for authorization for one of those 
members the plan advises that the service is not 
“covered” by that group payer’s benefi t schedule;

3. The plan signs up a group payer which, because 
of limited benefi ts, already has entered into some 
type of contract with some other plan to provide 
a particular service, so the group does not even 
need the plan’s carveout subnetwork;

4. The plan delegates the administration of certain 
covered services to a “carveout” company. Obvi-
ously, unless the provider has agreed to a separate 
contract with the carveout under which the pro-
vider now agrees to accept the carveout’s lower 
rates, the carveout must entertain and pay the 
provider’s claims at the original rate contracted 
with the plan. However, the provider fi nds that 
it is experiencing a larger than normal volume of 
short payments on claims administered by the 
carveout (i.e. payments made at the carveout’s par 
provider rate rather than the contracted rate) and 
also members whose authorization requests “ac-
cidentally” were denied. 

For a provider, addressing these issues is very diffi cult. 
Assuming that the provider has suffi cient market 
strength to have these issues even considered by a 

plan, let alone resolved in the provider’s favor, there 
is a fundamental problem which defi es contractual 
resolution. Although highly unlikely, in theory the 
plan may agree that all participating providers will be 
protected from the tiering and steering of fully insured 
members. It is another matter altogether for the plan 
administering benefi ts for a fee (such as a “preferred 
provider organization,” an “administrative services 
organization” or a “third party administrator”) to agree to 
turn away business if any customer group wants the plan 
to administer limited or restricted benefi ts which do not 
provide for certain “covered services” to be performed 
at the traditional provider’s facility. The plan will argue, 
with some merit, that it has little if any control over the 
benefi t design of the local union employee welfare fund 
and cannot be expected to enter into provider contracts 
under which it must turn away such a signifi cant source 
of business. In addition, a plan will not prejudice its 
existing agreements with constituent payers which cannot 
be renegotiated simply because a particular provider does 
not want to incur steerage risk. In short, even if a plan is 
inclined to agree to broad proscriptions on steerage in the 
context of its fully insured products, it never will agree 
to give up customers that wish to use it to administer 
limited benefi t designs (which is always the case in a 
“preferred provider organization” or PPO) and who 
simply will not pay for some of the traditional provider’s 
routine but more expensive covered services. 

As we have discussed, possible legal remedies 
include traditional breach of contract claims based on 
the implied duty of fair dealing, with the assurance that 
courts entertaining these cases in the contexts of tier-
ing and steering will be breaking ground. Other legal 
remedies might include causes of action for tortious 
interference but that theory is unlikely to succeed under 
the current state of New York law.9 Statutory or regula-
tory remedies would be welcome by the provider com-
munity but also are unlikely, given the current political 
environment.

Consequently, for the foreseeable future providers 
will have to be left to their own designs and the best 
abilities of their contract negotiators given the limitations 
of their competitive market power. Several alternatives 
(some more practical than others) present themselves:

a. an outright contractual prohibition on plan tiering 
and/or steering; 

b. where the plan does not currently tier providers, 
a provision allowing the provider to “opt out” of 
any later plan or payer benefi t design which es-
tablishes such tiers. This means that the plan must 
advise its potential customer that a limited benefi t 
design that does not allow access to that provider 
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for all covered services means that a member can-
not access that provider for any services;

c. a provision allowing the provider to exclude any 
constituent payer from the contract’s discounted 
rates if the payer later offers a tiered product or 
steers away a covered service;

d. a refusal to contract for any service which the plan 
anticipates tiering or steering during the life of 
the contract. This means that all plan members 
otherwise using the provider’s covered services 
will be “out of network” for the excluded services. 
(This may cause signifi cant political headaches 
for a hospital with specialists in the areas under 
consideration for exclusion, especially if the plans 
already have “favorable” contracts with those 
physicians. It also may result in signifi cant in-
creases in patient responsible balances and general 
confusion with a sizeable number of patients);

e. rate schedules which anticipate possible tiering or 
steering by providing for higher rates of reim-
bursement for covered services not likely to be 
tiered or steered away. (The obvious problem here, 
of course, is that this strategy makes a provider’s 
rate requirements even less competitive than here-
tofore, a real concern in most markets);

f. a variation of the above—an agreement that any 
difference in utilization rates for a covered service 
which is or later may become the subject of tiering 
or steerage will result in an overall rate adjustment 
in the following contract year. (This provision 
would be in the nature of a liquidated damage 
clause. Both sides assume that all lost utilization 
must be attributed to the effects of the tiering or 
steering, and no other causes will be allowed to 
ameliorate the plan’s liability. While the concept is 
simple, developing an accurate method for doing 
this is very problematic.); and

g. litigation alleging breach of contract, deceptive 
trade practices and even defamation and RICO 
claims.10

Finally, one other troubling concern is the impact of a 
provider’s acquiescence in these activities on situations in 
which the provider seeks reimbursement at full charges. 
As discussed at the beginning of this article, courts gener-
ally have acknowledged that discounts to institutional 
payers are justifi ed based on anticipated volume directed 
through the network in which the provider participates. 
Schemes which allow members to choose lower cost sub-
network providers, be it by tiering or steering, seriously 
compromise the most signifi cant rationale for pricing 
distinctions by classes of payer. This also may affect the 

manner in which courts routinely establish that a particu-
lar hospital charge is the fair and reasonable value of the 
services rendered in the absence of an express or implied 
agreement by the patient to pay a sum certain.11
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Managed Care in New York: Recent Legislative Actions
By Laurie T. Cohen

The 2006 legislative session in New York resulted in 
the passage of legislation which addresses certain physi-
cian complaints against managed care plans. Chapter 551 
of the Laws of 2006 which became effective January 1, 
2007 has three key provisions. 

Claims Processing
Chapter 551 of the Laws of 2006 adds a new section 

to the insurance law, Section 3224-b, which contains two 
provisions. First, Section 3224-b of the insurance law re-
quires health plans to “accept and initiate the processing 
of all health care claims submitted by physicians pursuant 
to and consistent with the current version of the Ameri-
can Medical Associations’ current procedural terminology 
(CPT) codes, reporting guidelines and conventions and 
the Centers for Medicare and Medicaid Services health-
care common procedure coding system (HCPCS).” Health 
plans are defi ned to include insurers licensed to write 
accident and health insurance as well as insurers licensed 
pursuant to article 43 of the insurance law or certifi ed 
pursuant to article 44 of the public health law. A health 
plan is also required to publish on its provider website 
and in its provider newsletter the name of the commer-
cially available claims editing software product that the 
plan is utilizing and any signifi cant edits to such software 
made by, or at the request of, the plan. Such information 
is also to be made available upon a written request by a 
physician who is a participating provider in the plan’s 
network.

Regardless of the new requirement to accept and initi-
ate the processing of claims as set forth above, the statute 
also provides that a health plan may determine a claim is 
not eligible for payment, in whole or in part, for a variety 
of reasons including, but not limited to, the claim is not 
a “clean claim” as defi ned in regulation (e.g. the claim 
is missing information); the service provided is not a 
covered benefi t; the patient did not follow certain admin-
istrative rules such as failing to obtain a referral or failure 
to obtain pre-certifi cation; or the plan has a reasonable 
suspicion of fraud or abuse.

Overpayment Recoveries
In addition to addressing claims processing, Section 

3224-b sets forth a notice requirement and time limit on 
a health plan’s ability to recover overpayments made 
to physicians. The statute states that except in cases to 
recover payment of duplicate claims, plans must provide 
30 days’ written notice to physicians prior to seeking 

recovery of overpayments. The notice must include pa-
tient names, services dates, payment amounts, proposed 
adjustments and a reasonably specifi c explanation of 
proposed adjustments. There is a maximum 24-month 
look-back period from the date the original payment was 
received by the physician. There are several exceptions to 
this time limit including when the overpayment recovery 
is based upon a reasonable belief of fraud or other inten-
tional misconduct or abusive billing, or when it is initi-
ated at the request of self-insured plan or as required by 
state or federal health care programs. “Abusive billing” is 
defi ned as “a billing practice which results in submission 
of claims that are not consistent with sound fi scal, busi-
ness, or medical practices and at such frequency and for 
such a period of time as to refl ect a consistent course of 
conduct.” The 24-month look-back limit does not apply 
if a plan gave notice of recovery efforts prior to January 
1, 2007. In such case, the contractual limit of six (6) years 
would remain applicable.

Physician Credentialing
Lastly, Chapter 551 amended both the insurance and 

public health laws to require insurers and health plans 
to complete their review of health care professional’s 
applications for participation in an insurer’s or plan’s 
network in a more timely manner. Specifi cally, the insurer 
or health plan must notify professionals whether they 
are credentialed to participate in the insurer’s or plan’s 
network within 90-days of receiving a completed appli-
cation. There are a number of limited exceptions to this 
90-day rule. Of course, this does not mean that an insurer 
or health plan is required to credential all providers but 
merely sets forth the timeframe for notifi cation of the 
insurer or health plan’s decision.

It is worth noting that these statutory provisions 
can trace their origins to several terms contained in the 
national class-action settlements involving Aetna, Cigna 
and HealthNet as well as the Medical Society of the State 
of New York’s settlement with Excellus. The fi nal legisla-
tion most closely resembles the Excellus Settlement which 
provided for claims processing consistent with AMA CPT 
code guidelines and conventions; 30 days’ written notice 
of overpayment demands; 24-month look-back limit in 
the fi rst 18 months after the effective date of the settle-
ment and then a 12-month look-back limit thereafter (in-
cluded were exceptions for reasonable suspicions of fraud 
or other misconduct or if recovery was initiated at the 
request of a self-insured plan); and 90 days to complete 
primary source verifi cation when credentialing providers 
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seeking to participate in Excellus’ network. The Aetna 
and Cigna settlements contained similar provisions re-
garding AMA CPT coding and timeframe for processing 
credentialing applications. The most notable differences 
among settlements was that Cigna agreed to a 12-month 
look-back for overpayment recoveries and Aetna agreed 
to a twenty-four (24) month look-back period.

The original proposals, which were introduced at 
the urging of various provider organizations, had a six-
month look-back limit with an exception for cases where 
the health plan could demonstrate clear evidence of 
fraud. Several physician organizations opposed the fi nal 
legislation on the grounds that: 1) the recovery timeframe 
remained too long, and 2) the defi nition of “abusive 
billing” was so broad that it potentially eliminated any 
benefi t to be derived by the 24-month limit included in 
the fi nal legislation.

What’s Next
Interestingly, the claims processing and overpayment 

recovery provisions contained in the new law apply only 

to physicians. As a result, it is reasonable to assume that 
other providers will seek amendments to expand the ap-
plicability of these provisions. These efforts may afford a 
new opportunity to modify certain aspects of these provi-
sions, including the look-back timeframe as well as the 
defi nition of “abusive billing.” There are also indications 
that both the Health and Insurance Departments will be 
weighing in on certain managed care practices with the 
submittal of specifi c legislative proposals potentially ad-
dressing limitation on the denial of preauthorized ser-
vices, prompt payment, continuity of care, as well as the 
expansion of the scope of external appeals among other 
issues. These proposals are in addition to the myriad of 
legislative proposals which have already been introduced.
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at Wilson, Elser, Moskowitz, Edelman & Dicker LLP, 
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health care providers on a broad array of health care is-
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kowitz, Edelman & Dicker LLP, 677 Broadway, 9th Floor, 
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Provider Contract Guidelines for Managed
Care Organizations and IPAs
New York State Department of Health1

I. Requirement to Obtain Contract Approval
A. An applicant shall submit for DOH approval 

drafts of all contracts (and material amendments to 
such contracts) related to the provision of medical 
services. This includes contracts between: 

• a managed care organization (MCO) and a 
provider;

• an MCO and an independent practice associa-
tion (IPA), for the IPA to make the services of 
providers available to the MCO’s enrollees, as 
described in 10 NYCRR § 98-1.2(w);

• an IPA and providers; and

• an IPA and another IPA, in accordance with 10 
NYCRR § 98-1.5(b)(6)(vii)(e)(1).

 Such contracts and amendments must comply 
with the requirements of these Guidelines, 10 
NYCRR Subpart 98-1, and all other applicable 
statutes and regulations.

 Contracts between a workers’ compensation pre-
ferred provider organization (PPO) and a provider 
or IPA must also be submitted for Department ap-
proval. However, separate guidelines have or will 
be developed with respect to the submission and 
approval of such contracts.

B. A contract or amendment subject to these Guide-
lines should be for medical services and technical 
and administrative services (as defi ned in Sec-
tion I.D.5 below) only. Arrangements to delegate 
management functions (as defi ned in Section I.D.4. 
below) should be addressed in a separate agree-
ment. Therefore, these Guidelines do NOT apply 
to contracts: 

• between an MCO and a management contrac-
tor; or

• between an MCO and IPA, for the IPA to per-
form management functions (see Section I.C. 
below).

C. Delegation of Management Functions to an IPA. 
When an IPA agrees to make the services of a net-
work of providers available to an MCO’s enrollees, 
the MCO and the IPA enter into an agreement (IPA 
medical services contract). If the MCO also wishes 
to delegate management functions to the IPA, the 

MCO and the IPA must enter into a management 
contract separate from their IPA medical services 
contract. These Guidelines set forth requirements 
applicable to IPA medical services contracts. The 
requirements for management contracts are dealt 
with in a different set of guidelines.

 As indicated in the previous paragraph, an IPA 
medical services contract must not address man-
agement functions (as defi ned in Section I.D.4. 
below) that the IPA will be furnishing to the MCO. 
An IPA medical services contract may address re-
lated technical and administrative services (as de-
fi ned in Section I.D.5. below), including provider 
credentialing, that the IPA will be furnishing to the 
MCO, as long as those technical and administra-
tive services are not related to delegated manage-
ment functions.

 Claims adjudication/payment is defi ned as a 
management function in 10 NYCRR § 98-1.11(j). 
Therefore, if claims adjudication/payment is to be 
delegated to the IPA, it must be addressed in the 
management contract, and not in the IPA medical 
services contract.

D. As used in these Guidelines: 

1. “MCO” includes: 

• traditional health maintenance organiza-
tions certifi ed pursuant to Public Health 
Law (PHL) § 4403;

• special purpose MCOs, also known as pre-
paid health services plans (PHSPs), certi-
fi ed pursuant to PHL § 4403-a;

• HIV Special Needs Plans (HIV SNPs) certi-
fi ed pursuant to PHL § 4403-e; and

• managed long term care plans certifi ed 
pursuant to PHL § 4403-f.

2. “IPA” includes, in addition to independent 
practice associations, a pharmacy or labora-
tory with the legal authority to contract with 
other pharmacies or laboratories to arrange for 
or provide services to enrollees of a New York 
State MCO.

3. “Material amendments” include but are not 
limited to: 
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• any change to a required contract 
provision;

• any change to or addition of a risk shar-
ing arrangement other than the routine 
trending of fees or other reimbursement 
amounts;

• the addition of an exclusivity, most fa-
vored nation, or non-compete clause;

• any proposed subcontracting of the exist-
ing contractual obligations of an IPA;

• any proposed subcontracting of the statu-
tory or regulatory responsibilities of an 
MCO; and

• any proposed revocation of an approved 
subcontract.

 Authority: 10 NYCRR § 98-1.2(aa).

4. “Management functions” are elements of an 
MCO governing body’s management author-
ity. Some management functions, listed in 10 
NYCRR § 98-1.11(i), must not be delegated 
by an MCO to another person or entity. Other 
management functions, listed in 10 NYCRR § 
98-1.11(j), may be delegated to another person 
or entity, but only pursuant to a management 
contract approved by DOH.

5. “Technical and administrative services” 
refers to any functions (other than medical 
services) that an MCO is not prohibited from 
delegating by 10 NYCRR § 98-1.11(i), and that 
are not functions listed in 10 NYCRR § 98-
1.11(j) requiring DOH approval of a manage-
ment contract. Administrative services include 
administrative expenses provided through 
the contract that the MCO would otherwise 
have reported on the MCO’s own cost report. 
They do not include administrative expenses 
incurred by an IPA or provider in the course of 
performing the IPA or provider’s business.

6.  The revisions to the Guidelines issued Janu-
ary 1, 2007 and contained herein apply to new 
contracts, template contracts with new provid-
ers, and amendments to existing approved 
contracts submitted to the New York State 
Department of Health (DOH) for review on or 
after January 1, 2007. They shall not apply to 
previously approved contracts and approved 
amendments in effect as of January 1, 2007, or 
contracts and amendments submitted to DOH 
for review and approval and received by close 
of business December 31, 2006. 

 Existing contracts approved before January 1, 
2007, and contracts and amendments submit-
ted by close of business December 31, 2006 and 
subsequently approved by DOH, should be 
revised to conform to the provisions of these 
Guidelines no later than the following, which-
ever occurs fi rst:

1. the next material change to the contract;

2. the next renewal of the contract;

3. the deadline specifi ed by DOH as a con-
dition of approving an MCO change of 
control, acquisition, merger, expansion, or 
the like; or

4. for all contracts other than hospital con-
tracts, December 31, 2008.

  Contract amendments to conform to these 
Guidelines do not have to be submitted for 
DOH review and approval if the only changes 
to the contract are: (a) the substitution of the 
January 1, 2007 Standard Clauses Appendix 
for the previous version; and (b) the addi-
tion or amendment, as necessary, of language 
to provide that in the case of inconsistencies 
between the Standard Clauses Appendix and 
other provisions of the contract, the Standard 
Clauses shall control, except to the extent that 
applicable law requires otherwise.

  Authority for Department of Health review 
of provider contracts: PHL § 4402(2)(a), 10 
NYCRR §§ 98-1.5(b)(6), 98-1.7(b)(2), 98-1.8(b), 
98-1.13(a), 98-1.18(a), (b).

II. Contract Review Process
A. Submission Requirements. DOH review will com-

mence upon receipt of ALL of the following: 

1. One (1) electronic copy of each contract or 
material amendment submitted for approval, 
in a standard searchable PDF format on a 
closed session CD-R (not CD-RW), with copy/
read permissions, that meets the following 
requirements: 

• the Standard Clauses Appendix (Attach-
ment 1), without modifi cation, must be 
attached to the contract (not required for 
material amendments) and the provisions 
of such Appendix must be expressly incor-
porated by reference in the contract;

• each contract or contract amendment must 
be for medical services and technical and 
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administrative services only (see Section 
I.B. above);

• each contract or contract amendment 
must have an MCO-assigned unique iden-
tifi er made up of any combination of let-
ters and numbers; a new unique identifi er 
must be assigned whenever the contract 
or amendment is modifi ed;

• each contract or contract amendment 
must be dated, and all amendments must 
reference the date of the originally ap-
proved contract;

• all new and amended language shall 
be underlined and all deleted language 
bracketed, or otherwise highlighted (e.g. a 
redlined version) for ease of review;

• a contract between an MCO and IPA must 
be submitted together with all related 
contracts between the IPA and provid-
ers; contracts between an IPA and an 
IPA must be submitted together with all 
related MCO/IPA and IPA/participating 
provider contracts; in the case of material 
amendments to approved contracts, only 
the specifi c contracts being amended must 
be submitted for review.

2. A completed DOH-4255, “Contract Statement 
and Certifi cation” (Attachment 2) for each 
contract or material amendment, bearing the 
same MCO-assigned unique identifi er as the 
submitted contract or amendment. In all cases, 
the certifi cation must be signed by an offi cer of 
the MCO or the MCO’s legal counsel.

3. All required supporting documentation as 
described in these Guidelines and on the 
DOH-4255

 This material should be submitted: (a) if the 
MCO is a managed long term care plan, to 
DOH’s Bureau of Continuing Care Initiatives, 
Empire State Plaza, Corning Tower Building, 
20th Floor, Albany, New York 12237; or (b) for 
all other MCOs, to DOH’s Bureau of Managed 
Care Certifi cation and Surveillance, Empire 
State Plaza, Corning Tower Building, 19th 
Floor, Albany, New York 12237. Incomplete 
submissions will not be accepted for review.

 If at any time during the review process, modi-
fi cations are made to the submitted contract 
or contract amendment that render inaccurate 
any statements made in the “Contract State-

ment and Certifi cation” (DOH-4255), the MCO 
must submit a new, corrected, and signed 
DOH-4255.

 After DOH approval is received, the MCO 
must submit an electronic copy of the executed 
contract or contract amendment in a standard 
searchable PDF format on a closed session CD-
R (not CD-RW), with copy/read permissions. 
The signature page demonstrating execution 
of the contract or contract amendment may 
be a scanned electronic image included in the 
electronic submission, or submitted as a hard 
copy with the CD-R. If a material amendment 
is made to a contract that permits amendment 
by notice to a provider, then an electronic copy 
of the notice sent to providers to implement the 
amendment must be sent to DOH to fulfi ll this 
requirement.

B. 30 Day Review: Contracts and material amend-
ments will be reviewed within 30 days of receipt of 
a complete submission if:

1. there are no risk arrangements, or the payment 
arrangement is fee-for-service with withholds 
or bonuses less than 25% of payments, or all 
risk arrangements fall under State Insurance 
Department (SID) Regulation 164, or the risk 
transferred is for a single, directly-provided 
service (except inpatient hospitalization), for 
which the provider accepts all medical risk (see 
risk levels one and two in section VI.B. below); 
and

2. the DOH-4255 certifi cation is signed, dated and 
notarized; and

3. the contract expressly provides that the parties 
agree to incorporate all modifi cations required 
by DOH for approval, or to terminate the con-
tract if so directed by DOH.

C. 90 Day Review: Contracts and material amend-
ments will be reviewed within 90 days of receipt of 
a complete submission if:

1. there are risk arrangements that do not meet 
the requirements of the 30 day process in B.1 
above (see risk levels 3, 4, and 5 in section 
VI.B. below); and

2. all information and supporting documentation 
required, as described in the Financial Review 
of MCO Contracts section of these guidelines 
(see section VI. below), is included (including 
the contractor’s or guaranteeing parent’s most 
recent certifi ed audited fi nancial statements 
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and proof of fi nancial security deposit, if 
required); and

3. the DOH-4255 certifi cation is signed, dated 
and notarized; and the contract expressly pro-
vides that the parties agree to incorporate all 
modifi cations required by DOH for approval, 
or to terminate the contract if so directed by 
DOH.

D. Contract templates 

1. MCO/provider. DOH will approve template 
provider contracts (or amendments to such 
contracts) that: (a) conform to the require-
ments of these guidelines; and (b) involve only 
a Level 1 or Level 2 risk arrangement, and/or 
fall under Regulation 164, as described in 
section VI.B of these guidelines. An approved 
template contract may be executed with 
multiple providers without separate DOH ap-
proval unless material revisions are included 
in the individual contract with the provider. 
Notwithstanding DOH approval of a template 
agreement, MCOs must still obtain separate 
SID approval of each specifi c provider agree-
ment if so required under Regulation 164.

  DOH must issue separate prior approval 
for each specifi c provider contract involv-
ing Level 3, Level 4, or Level 5 risk arrange-
ments, as described in section VI.B of these 
guidelines.

2. MCO/IPA. DOH will approve template 
MCO/IPA contracts (or amendments to such 
contracts) that conform to the requirements 
of these guidelines. However, upon execu-
tion of an MCO/IPA contract and prior to 
implementation, the executed contract must be 
submitted to DOH, along with the IPA/par-
ticipating provider contract, to ensure that the 
entity with which the MCO is contracting is 
an approved IPA and to review the fi nancial 
arrangements, if applicable.

3. IPA/IPA. DOH will approve template IPA/
IPA contracts (or amendments to such con-
tracts) that conform to the requirements of 
these guidelines. However, upon execution of 
an IPA/IPA contract and prior to implementa-
tion, the executed contract must be submitted 
to DOH, along with the MCO/IPA and IPA/
participating provider contracts, to ensure that 
the entities are approved IPAs and to review 
the fi nancial arrangements, if applicable.

E.

1. If, after submission of a contract for both State 
Insurance Department (SID) and DOH review, 
SID determines that the risk arrangement 
does not fall under Regulation 164, the plan 
should prepare a revised contract statement 
and resubmit the contract for DOH review. If 
DOH issues comments requesting revisions to 
the agreement, and the MCO fails to satisfacto-
rily respond within the timeframe specifi ed by 
DOH, DOH will disapprove the agreement and 
require the MCO, if it wishes to pursue the con-
tract, to restart the review process by sending a 
new submission of the agreement to DOH. The 
new submission must address any outstand-
ing comments. DOH will consider extenuating 
circumstances before terminating its review of 
the agreement.

2. If at any time after DOH approval, a contract 
originally certifi ed on the DOH-4255 as falling 
under Regulation 164 but exempt from fi ling 
for SID approval of the risk arrangements, los-
es its exempt status, that is, the 12 month medi-
cal payments are expected to exceed threshold 
amounts, the MCO is responsible for seeking 
SID approval of the agreement and notifying 
DOH in writing of the change in status and the 
application for SID approval.

III. Date of Contract Implementation
A. Any contract or amendment that does not satisfy 

the requirements of Section II above may not be 
implemented without the prior written approval 
of DOH.

B. The parties may implement a contract or a mate-
rial change when 30 or 90 days, as applicable, have 
elapsed after receipt by DOH of an application 
that meets the requirements of Section II above, 
including but not limited to: expressly incorporat-
ing by reference in the agreement the terms of the 
Standard Clauses Appendix; submitting a signed 
DOH-4255; and submitting all required fi nancial 
documentation and other supporting documenta-
tion. Such implementation is subject to DOH fi nal 
approval and to making any modifi cations re-
quired by DOH.

 A contract or material amendment that is imple-
mented after 30 or 90 days, as applicable, but prior 
to fi nal approval by DOH, shall contain express 
provisions whereby the parties agree that the 
contract or material amendment is subject to fi nal 
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DOH approval, that the parties will make any 
modifi cations to the contract or material amend-
ment required by DOH, and that the parties will 
terminate the contract or material amendment if 
so directed by DOH.

C. Contracts and material amendments cannot be 
implemented prior to the 30th or 90th day, unless 
DOH (and, if applicable, SID) has completed its 
review and issued written approval.

D. Contracts between an MCO and IPA may not 
be implemented in accordance with the require-
ments of this Section unless all related contracts 
between the IPA and providers meet the same 
requirements.

E. Under no circumstance may the applicant imple-
ment a contract or material amendment if: 

1. DOH, by written notice, has expressly with-
held permission for the parties to proceed 
pending further review of the contract, or 
DOH has issued a written disapproval of the 
contract or material amendment; OR

2. SID approval under Regulation 164 is required, 
and SID has not issued a written approval or 
has issued a written disapproval of the con-
tract or material amendment.

F.

1. DOH will routinely select a sample of ap-
proved contracts and contract amendments 
submitted from all MCOs for full verifi cation 
of consistency with applicable laws, regula-
tions, guidelines, and the submitted “Contract 
Statement and Certifi cation” (DOH-4255).

2. Notwithstanding the issuance by DOH of a 
fi nal written approval of a contract or mate-
rial amendment, DOH may require the parties 
to make modifi cations to the contract or take 
other corrective action if DOH subsequently 
discovers, through verifi cation review or by 
any other means, that, contrary to representa-
tions made by the MCO, including the Con-
tract Statement and Certifi cation (DOH-4255), 
the contract contains provisions which are 
inconsistent with such representations and/or 
which are not in conformance with applicable 
laws, regulations, or Guideline provisions. 
An MCO’s failure to make required modifi ca-
tions to the contract or to take other corrective 
action, as directed by DOH, may result in en-
forcement action in appropriate circumstances.

IV. General Contracting Requirements and 
Prohibitions

Contracts must be between the MCO and the pro-
vider, or the MCO and an IPA. It is not acceptable for 
provider contracts to be between the provider or IPA and 
the MCO’s parent or subsidiary corporation, or between a 
provider and an MCO’s management contractor.

An MCO may contract with its parent, or a sister or 
subsidiary entity or other entity licensed or certifi ed in 
another state, in order to make available (i) services and 
(ii) the benefi t of discounted rates for its enrollees travel-
ing out-of-state. An MCO may contract with a sister or 
subsidiary MCO or other MCO operating within New 
York to make available services and discounted rates 
to its enrollees incidentally when traveling within New 
York but outside of the MCO’s New York service area. 
An MCO may contract with purveyors of pharmaceutical 
supplies to purchase such supplies at discounted rates, 
and with entities performing laboratory testing to ob-
tain discounted rates, provided that arrangements with 
providers of such services to New York enrollees comply 
with federal fraud and abuse requirements and New York 
law.

The prohibition against the unauthorized corporate 
practice of medicine precludes any corporation or unli-
censed entity from providing or arranging to provide pro-
fessional services unless licensed or otherwise authorized 
in statute or regulation. In light of this, an MCO may only 
contract with licensed providers, professional corpora-
tions, professional services limited liability companies or 
partnerships, limited liability companies or corporations 
legally licensed, registered or certifi ed to provide the con-
tracted for services, or IPAs. An MCO may not contract 
for health care services with any other entity that arranges 
to provide professional services through a contracted 
provider network.

V. Mandatory Contract Provisions
A. Generally. This section lists provisions that must 

be included or addressed in contracts between pro-
viders and the MCO, or providers and an IPA. In 
addition, a contract between an MCO and an IPA, 
or between an IPA and an IPA, must require these 
provisions to be included in IPA contracts with 
providers.

 Many of these required provisions are included 
within the Standard Clauses Appendix that must 
be attached to and incorporated into the contract. 
If a required provision is addressed in the Stan-
dard Clauses Appendix, it does not need to be 
duplicated in the main body of the contract. No 
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amendments or revisions to the Standard Clauses 
Appendix will be approved. In the list below, 
required provisions that are addressed in the Stan-
dard Clauses Appendix are indicated by a paren-
thetical reference to the location of the provision 
within such Appendix.

1. The contract must include a provision stat-
ing that it is the only agreement between the 
parties regarding the arrangement established 
therein. (SC § B.1)

2. If a contract is to be implemented prior to 
DOH approval, as discussed in Section III.B 
above, it must include a provision to the effect 
that any changes to the contract required by 
DOH will be made by the parties and that 
the parties agree to terminate the contract at 
the direction of the Department effective 60 
days subsequent to notice, subject to PHL § 
4403(6)(e).(SC § B.1)

3. The contract must include a provision 
whereby the parties agree to be bound by the 
Standard Clauses attached to and incorporated 
into the agreement. The parties must further 
agree that to the extent there are any incon-
sistencies between the other provisions of 
the agreement and the Standard Clauses, the 
Standard Clauses shall control, except to the 
extent applicable law requires otherwise and/
or to the extent the parties to the contract have 
voluntarily agreed to provisions that exceed 
the minimum requirements of the Standard 
Clauses. The following is a sample of an ac-
ceptable incorporation by reference provision:

 “New York State Department of Health Stan-
dard Clauses for Managed Care Provider/IPA 
Contracts,” attached to this Agreement as 
Appendix, are expressly incorporated into this 
Agreement and are binding upon the parties 
to this Agreement. In the event of any incon-
sistent or contrary language between the Stan-
dard Clauses and any other part of this Agree-
ment, including but not limited to appendices, 
amendments and exhibits, the parties agree 
that the provisions of the Standard Clauses 
shall prevail, except to the extent applicable 
law requires otherwise and/or to the extent a 
provision of this Agreement exceeds the mini-
mum requirements of the Standard Clauses.

4. The contract must include enrollee non-liabil-
ity language that prohibits providers from bill-
ing enrollees, the New York State Department 

of Health, or the City of New York, for services 
covered by the MCO. (SC § C.1)

 Authority: Insurance Law § 4307(d); PHL § 
4403(1)(c); 10 NYCRR §§ 98-1.5(b)(6)(ii), 98-
1.6(c), 98-1.13(i), 98-1.18(b).

5. 

a. The contract must include a provision that 
requires providers to make enrollee medi-
cal records and other personally identifi -
able information available to the MCO 
and to the IPA (if applicable), with appro-
priate consent/authorization, for purposes 
including preauthorization, concurrent 
review, quality assurance, and payment 
processing; and to the NYSDOH, at no 
expense to the State, for management au-
dits, fi nancial audits, program monitoring 
and evaluation, licensure or certifi cation of 
facilities or individuals and as otherwise 
required by State law. This provision shall 
include an express acknowledgment by 
the provider or, if applicable, an IPA, that 
it shall also provide to the MCO and to 
the State (at no expense to the State), on 
request, all fi nancial data and reports, and 
information concerning the appropriate-
ness and quality of services provided, 
to the extent authorized by law. These 
provisions shall by express statement in 
the contract survive termination of the 
contract for any reason. (SC § D.1)

 Authority: 10 NYCRR §§ 98-1.13(l), 98-
1.18(b); PHL 4404(1); HIPAA and 45 CFR §§ 
164.502(a)(1)(iii); 164.512(a), (d). See also 45 
CFR § 164.506(b).

 See also paragraph 26(e) below with re-
spect to Medicaid and Family Health Plus 
records access.

b. The contract must include a provision 
whereby the MCO and the provider agree 
that the MCO will obtain consent directly 
from enrollees at the time of enrollment 
or at the earliest opportunity, or that the 
provider will obtain consent from enroll-
ees at the time service is rendered or at 
the earliest opportunity, for disclosure of 
medical records to the MCO, to an IPA or 
to third parties. If the Agreement is be-
tween an MCO and an IPA, or between an 
IPA and an IPA, the IPA agrees to require 
the providers with which it contracts to 
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agree as provided above. If the agreement 
is between an IPA and a provider, the 
provider agrees to obtain consent from the 
enrollee if the enrollee has not previously 
signed a consent for disclosure of medical 
records. (SC § D.4)

 Please note that under existing law, an 
adult is without legal authority to consent 
to the release of medical records of another 
adult.

6. In primary care practitioner contracts, there 
must be a provision for 24-hour coverage and 
back-up coverage when the participating phy-
sician is unavailable. Twenty-four (24) hour 
back-up call service is acceptable provided 
appropriate personnel receive and respond to 
calls in a manner consistent with the scope of 
their practice. (SC § B.6)

 Authority: 10 NYCRR §§ 98-1.6(f), 98-1.13(d), 
(h), 98-1.18(b).

7. The contract must include clear provisions on 
the reimbursement of providers, including 
fees for each service or risk arrangements. The 
contract must prescribe: 

a. the method by which payments to a provid-
er, including any prospective or retrospec-
tive adjustments thereto, shall be calculated;

b. the time periods within which such calcu-
lations will be completed, the dates upon 
which any such payments and adjustments 
shall be determined to be due, and the dates 
upon which any such payments and adjust-
ments will be made;

c. the records or information which the MCO 
will rely upon to calculate payments and 
adjustments; and

d. the dispute resolution procedures.

 See Section VI below for additional fi nancial 
requirements.

 NOTE: If a contract is to be amended, the 
revised contract must specify the calendar date 
on which any proposed change to a payment 
rate will take effect, without regard or refer-
ence to the date the contract amendment is 
fully executed.

 NOTE: DOH approval of a contract or amend-
ment is based upon provider solvency and 
related fi nancial standards and does not con-

stitute an affi rmation as to the reasonableness 
of the payments agreed to by the parties in the 
contract or amendment. Approval of a contract 
or amendment by DOH does not guarantee 
that the level of reimbursement in the contract 
or amendment will be recognized in premium 
rates paid to the MCO by New York State for 
participation in and services provided under 
any government sponsored managed care or 
health insurance program.

 Authority: PHL §§ 4403(1)(c), (e), 4403-a(3), 
4406-c(5-a); 10 NYCRR §§ 98-1.5(b)(6)(i), 98-
1.6(b), 98-1.11(d).

8. MCOs may not impose deductibles. Copay-
ments and coinsurance are the only allowable 
enrollee cost-sharing mechanisms. Contracts 
should not reference deductibles. The excep-
tion is that an MCO may impose deductibles 
pursuant to: (a) a point of service (POS) 
contract; or (b) to the extent permitted by 
DOH and SID, a High Deductible Health Plan 
(HDHP) combined with a health savings ac-
count (HSA). Use of the term “deductible” may 
be made in these contexts, or the contract may 
refer to “permitted deductibles”, defi ned as a 
deductible associated with a POS contract or 
approved HDHP.

 Authority: 10 NYCRR § 98-1.6(f) requires the 
availability and accessibility of health care 
services to enrollees. The department interprets 
that regulation as prohibiting the imposition of 
front-end deductibles since they impede access 
to care.

9. The contract must include a provision stating 
that any material amendment to the contract 
requires prior approval of the Department of 
Health, and shall be submitted for approval 
at least 30 days, or at least 90 days if there are 
risk arrangements that do not meet the 30 day 
criteria, in advance of anticipated execution. 
(SC § B.2)

 Authority: 10 NYCRR §§ 98-1.5(b)(6)(iv), 
98-1.18.

10. The contract must include provisions that are 
not inconsistent with the following: 

a. Assignment of an agreement between a 
MCO and an IPA, institutional network 
provider, or medical group provider that 
serves fi ve percent or more of the enrolled 
population in a county, or the assignment 
of an agreement between an IPA and an 
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institutional provider or medical group 
provider that serves fi ve percent or more 
of the enrolled population in a county, 
requires the prior approval of the Com-
missioner. (SC § B.3)

 Contracts between a hospital (as defi ned 
in PHL § 2801) and licensed practitioners, 
professional corporations or professional 
services limited liability companies do 
not require DOH approval; however 
such contracts should include provisions 
necessary to permit the hospital to meet 
its contractual obligations to the MCO or 
IPA.

b. Termination or non-renewal of an agree-
ment between a MCO and an IPA, institu-
tional network provider, or medical group 
provider that serves fi ve percent or more 
of the enrolled population in a county, 
or the termination or non-renewal of an 
agreement between an IPA and an institu-
tional provider or medical group provider 
that serves fi ve percent or more of the 
enrolled population in a county, requires 
notice to the Commissioner. Notice to 
the Commissioner is also required if the 
termination or non-renewal of a medical 
group provider contract will leave fewer 
than two participating providers of that 
type within the county. Unless otherwise 
provided by statute or regulation, the 
effective date of termination should not 
be less than 45 days after receipt by the 
Commissioner of notice by either party, 
provided, however, that termination by an 
MCO may be effected on less than 45 days 
notice when it can be demonstrated to the 
department prior to termination that, e.g., 
a hospital has lost JCAHO accreditation or 
malpractice insurance coverage, or other 
circumstances have arisen which justify or 
require immediate termination. Notice to 
the Commissioner must include an impact 
analysis of the termination or non-renewal 
on enrollee access to care. (SC § E.1)

  NOTE: PHL § 4406-d prohibits termination of 
a health care professional contract by an MCO 
or IPA without notice and the opportunity for 
a hearing, subject to certain exceptions; non-
renewal is permitted on 60 days notice and 
shall not be considered a termination under § 
4406-d. (SC § E.2)

  Authority: PHL § 4406-d(2)(f), 4406-d(3); 10 
NYCRR §§ 98-1.8(b), 98-1.13(c), 98-1.18(a), (b).

11. In a contract providing for arbitration or me-
diation of disputes, there must be a provision 
expressly acknowledging that the Commission-
er of the Department of Health is not bound 
by arbitration or mediation decisions. Arbitra-
tion or mediation shall occur within New York 
State, and the contract shall provide that the 
Commissioner will be given notice of all issues 
going to arbitration or mediation, and copies of 
all decisions. (SC § F.1)

12. The contract must include a provision ensuring 
the retention of enrollee medical records gener-
ally for a period of six (6) years after the date 
of service, and in the case of a minor, for three 
(3) years after majority or six (6) years after the 
date of service, whichever is later. (SC § D.3)

  Authority: 10 NYCRR §§ 98-1.12(n), 98-1.18(b).

13. The contract must include a continuation of 
treatment clause whereby the provider agrees 
that in the event of MCO or IPA insolvency or 
termination of the contract for any reason, the 
provider shall continue, until medically ap-
propriate discharge or transfer, or completion 
of a course of treatment, whichever occurs fi rst, 
to provide services pursuant to the subscriber 
contract, Medicaid Managed Care contract or 
Family Health Plus contract, to an enrollee 
confi ned in an inpatient facility, provided the 
confi nement or course of treatment was com-
menced during the paid premium period. Such 
provision shall by express statement survive 
termination of the agreement. (SC § E.4)

  Contractors may also include express provi-
sions addressing the ninety day transitional 
care available to enrollees involved in an 
ongoing course of treatment at the time his/her 
provider’s disaffi liation with the plan at the 
enrollee’s option or, as to an enrollee who has 
entered the second trimester of pregnancy on 
the effective date of termination, through the 
delivery of post-partum care directly related 
to the delivery pursuant to PHL § 4403(6)(e). 
Addressing this enrollee option in provider 
contracts will help ensure provider awareness 
of these provisions.

  Authority: PHL § 4403(6)(e); 10 NYCRR §§ 
98-1.6(f), 98-1.13(a), 98-1.18(a), (b). (See also 
paragraph 25(b) below).
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14. Contracts between MCOs and IPAs may pro-
vide for automatic assignment of the IPA’s pro-
vider contracts to the MCO in the event of ter-
mination of the MCO/IPA contract; the IPA‚s 
contracts with providers should also contain 
this provision. In the alternative, the MCO/IPA 
contract and the IPA’s provider contracts shall 
provide that in the event of termination of the 
MCO/IPA contract, the provider agrees to 
continue to provide care to the MCO’s enroll-
ees pursuant to the terms of the MCO/IPA 
provider agreement for 180 days following 
the effective date of termination, or until such 
time as the MCO makes other arrangements, 
whichever fi rst occurs. Such provisions shall 
by express provision survive termination of 
the MCO/IPA contract. (SC § E.3)

  Authority: PHL §§ 4403(1), (5), (6), 4404.

15. Coordination of Benefi ts (COB) monies gener-
ally become property of the MCO. Providers 
may participate in collection of COB on behalf 
of the MCO, with COB collectibles accruing 
to the MCO. Pursuant to contract, COB may 
accrue to providers. However, with respect 
to enrollees eligible for medical assistance, or 
participating in Child Health Plus or Family 
Health Plus, providers must maintain and 
make available to the MCO records refl ecting 
COB proceeds collected by the provider or 
paid directly to enrollees by third party pay-
ers, and amounts thereof, and the MCO shall 
maintain or have immediate access to records 
concerning collection of COB proceeds. (SC § 
C.2)

  MCOs are subject to audits under the Medic-
aid, Child Health Plus and Family Health Plus 
programs, including audits which can be con-
ducted without notice by the Offi ce of the State 
Comptroller for COB collected for enrollees 
in these government programs, and therefore 
must have records concerning collection of 
COB proceeds available.

16. An MCO or IPA may not transfer liability for 
its own acts or omissions to a provider, by 
indemnifi cation or otherwise. (SC § B.7) (See 
also paragraph 25(e) below)

  Authority: PHL § 4406-c(5), 10 NYCRR § 98 
1.18(a), (b).

17. A contract between an MCO and an IPA for the 
IPA to make the services of providers available 
to the MCO’s enrollees should not address any 

utilization review activities to be conducted by 
the IPA. An IPA may only perform utilization 
review activities for an MCO if: (a) the MCO 
has delegated this function to the IPA in a sepa-
rate management contract approved by DOH; 
and (b) the IPA has registered as a utilization 
review agent in accordance with the require-
ments of Article 49 of the PHL. (SC § G.1)

  Authority: 10 NYCRR §§ 98-1.5(b)(6)(vii), 98-
1.11(j)(7), 98-1.18 and PHL Article 49.

18. In provider contracts, there must be a provision 
indicating that the provider shall comply fully 
and abide by the rules, policies and proce-
dures that the MCO (a) has established or will 
establish to meet general or specifi c obligations 
placed on the MCO by statute, regulation, or 
DOH or SID guidelines or policies and (b) has 
provided to the provider at least thirty (30) 
days in advance of implementation, including 
but not limited to: 

• quality improvement/management;

• utilization management, including but not 
limited to precertifi cation procedures, refer-
ral process or protocols, and reporting of 
clinical encounter data;

• member grievances; and

• provider credentialing. (SC § B.4)

 Authority: 10 NYCRR §§ 98-1.12, 98-1.14, PHL 
§§ 4402, 4403.

19. In provider contracts, there must be a provision 
indicating that the provider will not discrimi-
nate against the enrollee based on color, race, 
creed, age, gender, sexual orientation, disabil-
ity, place of origin, source of payment or type 
of illness or condition. (SC § B.5)

 Authority: The Constitutions of the United 
States and of New York State; applicable state 
and federal statutes.

20. Contracts must provide for compliance with 
the Federal Americans with Disabilities Act 
(ADA). (SC § B.10)

21. In provider contracts, there must be a provision 
requiring the provider to agree to comply with 
the HIV confi dentiality requirements of Article 
27-F of the Public Health Law. (SC § B.11).

 Authority: 10 NYCRR § 98 1.13(m).
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22. “Exclusivity” clauses, whereby a provider 
must agree not to contract with any other 
MCO or IPA, while not per se illegal under the 
anti-trust laws, are not viewed favorably by 
DOH as they may limit access and provider 
choice by enrollees.

23. “Exclusion” clauses, whereby a provider must 
agree not to accept enrollees of one or more 
specifi ed MCOs, are not viewed favorably by 
DOH as they may limit access and provider 
choice by enrollees.

24. “Most Favored Nation” clauses, whereby, for 
example, a plan may unilaterally reduce a 
negotiated rate to a provider where the pro-
vider negotiates a more favorable rate with a 
competing plan, while not per se illegal under 
the anti-trust laws, have been actively discour-
aged by DOH.

25. The contract must include a provision 
whereby the parties agree to comply with the 
requirements of the Managed Care Reform 
Act of 1996 (Chapter 705 of the Laws of 1996) 
and Chapter 551 of the Laws of 2006, and all 
amendments thereto. (SC § B.8) In addition, 
at the option of the parties, contracts may 
expressly address specifi c provisions of these 
chapter laws, such as: 

a. Sections 4403(6) and 4408(1)(m) and (n) of 
the PHL require plans to establish pro-
cedures for enrollees who meet certain 
criteria to access certain specialist care.

b. Section 4403(6)(e) of the PHL requires that 
plans allow for a period of “transitional 
care”, for enrollees who meet certain 
criteria, from health care providers who 
will no longer be members of the plan 
network, provided that the providers 
agree to certain terms under which they 
will provide such care.

c. Section 4406-c of the PHL provides that 
a health care provider shall not be pro-
hibited from engaging in certain patient 
advocacy activities. PHL § 4406-c applies 
to IPA’s as well as to MCO’s.

d. Section 4406-d of the PHL requires an 
MCO to complete its review of a health 
care provider’s application to be creden-
tialed and participate in the in-network 
portion of the MCO’s network within 90 
days. In addition, Section 4406-d affords 
certain protections to health care provid-

ers with respect to termination of their 
contracts (with certain exceptions), includ-
ing notice and the right to a hearing.

e. Section 4406-c(5) of the PHL provides that 
the plan may not transfer liability for any 
act or omission by the plan to the health 
care provider except when the provider is 
a medical group. The intent of this provi-
sion was to recognize the joint and sev-
eral liability of individual members of a 
medical group for the acts or omissions of 
the group or any member thereof. A plan 
may not transfer liability for its own acts 
or omissions to a medical group; it may, 
however, contractually impose or ascribe 
liability for the acts or omissions of an 
individual member of a medical group to 
another member of the group, or all mem-
bers of the group.

f. Section 4408-a sets forth requirements for 
plan grievance procedures for issues other 
than determinations of medical necessity, 
which are governed by PHL Article 49.

g. Section 4410(4) of the PHL requires that 
the New York State Commissioner of 
Health have access to patient specifi c 
information maintained by a plan for pur-
poses of quality assurance and oversight.

h. Article 49 of the PHL provides detailed 
standards for utilization review activities 
performed either by the plans themselves 
or by registered independent utilization 
review agents that contract with plans 
to provide these functions and external 
appeals.

i. Section 4900(3) of the PHL provides a stan-
dard defi nition for the term “emergency 
condition.”

j. Section 3224-b(a) of the Insurance Law 
requires an MCO to accept and initiate 
the processing of all claims submitted by 
physicians that conform to the American 
Medical Association’s Current Procedural 
Technology (CPT) codes, reporting guide-
lines and conventions, or to the Centers 
for Medicare and Medicaid Services’ 
Healthcare Common Procedure Coding 
System (HCPCS).

k. Section 3224-b(b) of the Insurance Law 
prohibits an MCO from initiating over-
payment recovery efforts more than 24 
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months after the original payment was 
received by a physician, with certain ex-
ceptions. In addition, other than recover-
ies of duplicate payments, an MCO must 
provide a physician with written notice 
30 days prior to engaging in overpayment 
recovery efforts. Such notice must state 
the patient name, service date, payment 
amount, proposed adjustment, and a 
reasonably specifi c explanation of the 
proposed adjustment.

26. For MCOs that enroll individuals covered by 
the Medicaid and/or Family Health Plus pro-
grams, the contract must include a provision 
incorporating into the agreement the pertinent 
MCO obligations under the terms of the Med-
icaid managed care contract between the Plan 
and DOH (or between the Plan and New York 
City) and/or the Family Health Plus contract 
between the Plan and DOH. (SC § B.9)

 In addition, provider and IPA agreements must 
contain all provisions specifi cally required to 
be present by the Medicaid managed care/
Family Health Plus contracts and applicable 
laws. These currently include:

a. Provisions specifying that the MCO will 
monitor the performance of IPAs and 
providers with which it contracts, and that 
the MCO will terminate such a contract, 
and/or impose other sanctions, if the IPA’s 
or the provider’s performance does not 
satisfy standards set forth in the Medicaid 
managed care and/or Family Health Plus 
contract. (SC § B.9.a)

b. A provision whereby: (i) the IPA or the 
provider agrees that the work it performs 
under the contract with the MCO will 
conform to the terms of the Medicaid 
managed care contract between the Plan 
and DOH (or New York City) and/or the 
Family Health Plus contract between the 
Plan and DOH; and (ii) if the IPA’s or the 
provider’s performance under the contract 
with the MCO does not satisfy standards 
set forth in the Medicaid managed care 
and/or Family Health Plus contract, the 
IPA or the provider agrees to take correc-
tive action. (SC § B.9.b)

c. A provision whereby the IPA or the pro-
vider agrees to be bound by the confi den-
tiality requirements set forth in the Med-

icaid managed care and/or Family Health 
Plus contract. (SC § B.9.c)

d. A provision whereby the MCO and the 
Provider or IPA agree that a woman’s 
enrollment in the MCO’s Medicaid man-
aged care or Family Health Plus product is 
suffi cient to provide services to her new-
born, unless the newborn is excluded from 
enrollment in Medicaid managed care or 
the MCO does not offer a Medicaid man-
aged care product in the mother’s county 
of fi scal responsibility. (SC § B.9.d)

e. If a contract provides for a Physician Incen-
tive Plan, compliance with applicable CMS 
regulations is required. This compliance 
is separate from the actual approval of the 
risk transfer arrangement. The contract 
must include a provision whereby the par-
ties agree to comply with the requirements 
of 42 CFR § 438.6(h), 42 CFR § 422.208, and 
42 CFR § 422.210, and to incorporate such 
requirements into any agreements between 
the contracting entity (provider, IPA, hospi-
tal, etc.) and other persons/entities for the 
provision of services under the contract. 
(SC § C.3)

f. A provision for access by the Centers for 
Medicare and Medicaid Services (CMS) 
to providers’ enrollee medical records, 
encounter data and fi nancial information. 
(SC § D.2)

g. The MCO must include in its contracts 
with providers and IPAs the provisions in 
the Medicaid managed care/Family Health 
Plus contract prohibiting the use of Federal 
funds for lobbying, including requiring the 
provider or IPA, in the case of contracts 
that exceed $100,000, to make all required 
certifi cations and disclosures.

B. Risk sharing requirements. 

1. For a contract involving Level 3, 4, or 5 risk 
arrangements, as described in section VI.B. of 
these guidelines, the contract must: 

a. provide for the MCO’s ongoing monitor-
ing of provider fi nancial capacity and/or 
periodic provider fi nancial reporting to the 
MCO to support the transfer of risk to the 
provider, and include a provision to ad-
dress circumstances where the provider’s 
fi nancial condition indicates an inability to 
continue accepting such risk; and
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b. address MCO monitoring of the fi nancial 
security deposit, describing the method 
and frequency of monitoring and recourse 
for correcting under funding of the de-
posit to be maintained by the MCO.

2. For any contract involving an MCO sharing 
risk with an IPA, the contract must include 
provisions whereby: 

a. the parties expressly agree to amend or 
terminate the contract at the direction of 
DOH;

b. the IPA will submit both quarterly and an-
nual fi nancial statements to the MCO, and 
the MCO will notify DOH of any substan-
tial change in the fi nancial condition of the 
IPA; and

c. the parties agree that all provider contracts 
will contain a provision prohibiting pro-
viders, in the event of a default by the IPA, 
from demanding payment from the MCO 
for any covered services rendered to the 
MCO’s enrollees for which payment was 
made by the MCO to the IPA pursuant to 
the fi nancial risk sharing agreement.

VI. Financial Review of MCO Contracts
 DOH fi nancial review and approval is required 

for all MCO agreements that transfer fi nancial risk 
for services to another entity, except for prepaid 
capitation agreements effective after August 22, 
2001. Such prepaid capitation agreements fall 
under the State Insurance Department (SID) 
Regulation 164 and require separate SID fi nan-
cial approval, in addition to the DOH legal and 
program review. This section describes the regula-
tory framework for risk and risk sharing, defi nes 
different levels of risk transfer and the fi nancial 
criteria that DOH applies to each level, and the 
criteria for determining what type of fi nancial 
review a contract or amendment requires.

A. Statutory and Regulatory Framework for Sharing 
Risk 

1. PHL Article 44. MCOs are licensed under Ar-
ticle 44 as entities that assume the obligation to 
provide or arrange for provision of a compre-
hensive range of medical services, including 
inpatient, in exchange for a predetermined 
payment amount per person per month. This 
is referred to as acceptance of full risk by the 
MCO as required by PHL § 4403(1)(c).

 The MCO always retains its statutory obliga-
tion to maintain full risk under PHL § 4403 
(1)(c) on a prospective basis for the provision 
of comprehensive health services pursuant to a 
subscriber contract or governmental program. 
The MCO must fulfi ll its non-transferable 
obligation to provide comprehensive health 
services to subscribers and enrollees in any 
event, including the failure of a medical risk 
sharing arrangement with a provider.

2. DOH regulations at 10 NYCRR Part 98. “Risk 
sharing” is defi ned in §98-1.2(kk) as the con-
tractual assumption of liability by a provider 
or IPA for the delivery of health care services 
to enrollees of the MCO. This assumption 
of liability may be by means of a capitation 
arrangement or some other mechanism (e.g. 
through withhold, pooling, or postpaid provi-
sions). Risk sharing is sometimes referred to as 
accepting fi nancial risk or “medical risk”.

 Section 98-1.11 imposes fi nancial requirements 
for entities licensed under Article 44, and al-
lows an MCO to share risk with providers.

 Section 98-1.5(b)(6)(vii)(e)(1) allows an IPA, 
incidental to its primary IPA powers and pur-
poses, to share risk for the provision of medi-
cal services with MCOs, and to subcapitate or 
otherwise compensate providers and IPAs with 
which it has contracted.

 Section 98-1.18(e) prohibits an MCO from 
entering into a risk sharing arrangement with 
an IPA without fi rst obtaining approval from 
DOH or SID, as applicable, in accordance with 
these Guidelines and Regulation 164.

3. SID Regulation 164. SID Regulation 164, “Stan-
dards for Financial Risk Transfer Between In-
surers and Health Care Providers” (11 NYCRR 
Part 101) requires MCOs to submit to SID for 
approval any prepaid capitation arrangement 
whereby an insurer transfers all or part of its 
fi nancial risk to a health care provider. If in 
addition to prepaid capitation payments, there 
is medical risk transferred via any other provi-
sions (i.e., withhold, pooling, postpaid, etc.), 
DOH fi nancial review and approval of these 
additional provisions is also required.

B. Financial Review Criteria Used for Specifi c Risk 
Level Categories 

 Depending on the type of entity the MCO is 
contracting with, and the extent of the services 
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for which risk is transferred, different criteria 
will be used by DOH for contract review. Entities 
who provide services directly, such as physicians 
or physician groups, hospitals, clinics, etc. are 
referred to as providers. IPAs do not provide ser-
vices directly but must subcontract with providers 
for service provision. Based on these defi nitions 
for MCO contracting entities, fi ve general catego-
ries, or levels, of medical risk transfers, are de-
scribed below:

1. Level 1: Contracts with providers or IPAs 
based on fee-for-service arrangements, includ-
ing withholds or bonuses up to 25% of the pay-
ment to the provider.

 Such contracts do not need to demonstrate 
the provider’s fi nancial viability or establish a 
fi nancial security deposit.

2. Level 2: Contracts that transfer fi nancial risk to 
providers or group of providers (e.g. capita-
tion) for a single specifi c service the providers 
directly provide, i.e., primary care, (except 
inpatient hospitalization) with the provider 
accepting all medical risk for that service.

 Such contracts do not need to demonstrate 
the provider‚s fi nancial viability or establish a 
fi nancial security deposit.

3. Level 3: Contracts that transfer broader risk to 
providers (multiple services provided directly, 
inpatient hospitalization, or fee-for-service 
with withholds or bonuses of greater than 
25%).

 Such contracts must demonstrate the provid-
er’s fi nancial viability. If the provider’s net 
worth or guaranteeing parents’ net worth is 
greater than zero, the contract is approvable, 
with no security deposit required for services 
provided directly. If the provider’s net worth 
is less than or equal to zero, a fi nancial security 
deposit must be established for the provider’s 
in-network cost, as described in the next 
section.

4. Level 4: Contracts that transfer risk to IPAs for 
a single or multiple services.

 Such contracts must demonstrate the IPA’s 
fi nancial viability and establish a fi nancial se-
curity deposit, as described in the next section.

5. Level 5: Contracts falling under risk level 3 or 
4 above that include services not provided di-
rectly (out-of-IPA/provider network services).

 Such contracts must clearly state that the esti-
mated part of the payment needed to provide 
the covered services to be referred or otherwise 
arranged by the IPA/provider to non-partici-
pating providers must be deposited by the 
MCO into a separate account designated as the 
“out-of-health care provider network account”, 
in addition to meeting the criteria indicated for 
risk level 3 or 4 above, as applicable.

C. Specifi c DOH Requirements 

1. Demonstration of Financial Viability

 The MCO must provide such information as 
necessary to allow DOH to determine whether 
a provider sharing risk with the MCO, or an 
IPA sharing risk with the MCO, or a provider 
or IPA sharing risk with an IPA, is fi nancially 
responsible and capable of assuming such risk, 
and has satisfactory insurance, reserves, or 
other arrangements to support an expectation 
that it will meet its obligations. The provider or 
IPA accepting risk must demonstrate suffi cient 
capital and solvency via submission of certifi ed 
audited fi nancial statements or comparable 
means, such as an accountant‚s compilation in 
cases where the provider/IPA is a new entity. If 
the contract includes a provision that a pro-
vider’s parent organization (such as a hospital 
system) guarantees the provision and payment 
of services, the guaranteeing parents‚ certi-
fi ed audited fi nancial statement can be used to 
establish the provider’s solvency.

2. Financial Security Deposit Requirement

 If a fi nancial security deposit is required, the 
provider/IPA must establish and provide 
evidence of a fi nancial security deposit equal to 
12.5% of the estimated annual medical costs for 
the medical services covered under the risk ar-
rangement and paid to the provider/IPA. The 
fi nancial security deposit must consist of cash 
and/or short-term marketable securities and 
be held by the MCO. Under limited circum-
stances, a parental guarantee may be allowed, 
where the parent is a provider of all services 
covered under the agreement. The entire 
amount of the required security deposit must 
be available prior to contract approval. Any 
funds already retained by the MCO for out of 
contracting provider’s participating network 
services are not subject to the fi nancial security 
deposit. To the extent that contractual limits are 
imposed on the ultimate amount of provider 
fi nancial risk, such as risk corridors or caps on 
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provider losses, the above requirements may 
be mitigated.

3. Out-of-Network Account Requirements

 The estimated part of the payment needed to 
cover services to be referred or otherwise ar-
ranged by the contracting provider or interme-
diary to non-participating providers must be 
deposited by the MCO into a separate account 
designated as the “out of health care provider 
network account”. This account must be 
maintained by the MCO for the sole purpose 
of paying for the services covered by the risk 
agreement that were rendered by providers 
outside the IPA/provider’s network. Amounts 
deposited in the out-of-IPA/provider network 
account must be reconciled at least annually 
with out-of-IPA/provider network incurred 
claims and expenses for the period covered 
by the reconciliation, and any excess in the ac-
count must be remitted to or otherwise settled 
with such IPA/provider within six months of 
the ending date of the reconciliation period. 

In the event the reconciliation reports a defi cit, 
then the MCO must bill such defi cit or other-
wise settle such defi cit with the IPA/provider 
within six months of the ending date of the 
reconciliation period.

4. Requirements for IPA Risk Sharing 

a. The MCO must provide a current list of 
the IPA’s owners, offi cers, directors, and 
limited liability company managers and 
members.

b. The MCO must submit the complete text of 
the proposed IPA contract(s) and all attach-
ments thereto.

c. The MCO and the IPA must demonstrate, 
to DOH’s satisfaction, that the proposed 
arrangement will not constitute improper 
incentives to providers, in accordance with 
physician incentive plan guidelines, and 
will not result in a decrease in access to, or 
quality of, care provided to enrollees.
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New York State Department of Health Standard Clauses 
for Managed Care Provider/IPA Contracts 

Appendix 
(Revised 1/1/07)

Notwithstanding any other provision of this agree-
ment, contract, or amendment (hereinafter “the Agree-
ment” or “this Agreement”) the parties agree to be bound 
by the following clauses which are hereby made a part 
of the Agreement. Further, if this Agreement is between 
a Managed Care Organization and an IPA, or between 
an IPA and an IPA, such clauses must be included in IPA 
contracts with providers, and providers must agree to 
such clauses.

A. Defi nitions For Purposes Of This Appendix

“Managed Care Organization” or “MCO” shall mean 
the person, natural or corporate, or any groups of such 
persons, certifi ed under Public Health Law Article 44, 
who enter into an arrangement, agreement or plan or any 
combination of arrangements or plans which provide 
or offer, or which do provide or offer, a comprehensive 
health services plan.

“Independent Practice Association” or “IPA” shall 
mean an entity formed for the limited purpose of arrang-
ing by contract for the delivery or provision of health 
services by individuals, entities and facilities licensed or 
certifi ed to practice medicine and other health profes-
sions, and, as appropriate, ancillary medical services 
and equipment, by which arrangements such health care 
providers and suppliers will provide their services in 
accordance with and for such compensation as may be 
established by a contract between such entity and one or 
more MCOs. “IPA” may also include, for purposes of this 
Agreement, a pharmacy or laboratory with the legal au-
thority to contract with other pharmacies or laboratories 
to arrange for or provide services to enrollees of a New 
York State MCO.

“Provider” shall mean physicians, dentists, nurses, 
pharmacists and other health care professionals, pharma-
cies, hospitals and other entities engaged in the delivery 
of health care services which are licensed and/or certifi ed 
as required by applicable federal and state law.

B. General Terms And Conditions

1. This Agreement is subject to the approval of the 
New York State Department of Health and if 
implemented prior to such approval, the parties 
agree to incorporate into this Agreement any and 
all modifi cations required by the Department of 
Health for approval or, alternatively, to terminate 

this Agreement if so directed by the Department of 
Health, effective sixty (60) days subsequent to no-
tice, subject to Public Health Law §4403(6)(e). This 
Agreement is the sole agreement between the par-
ties regarding the arrangement established herein. 

2. Any material amendment to this Agreement is 
subject to the prior approval of the Department of 
Health, and any such amendment shall be submit-
ted for approval at least 30 days, or ninety (90) 
days if the amendment adds or materially changes 
a risk sharing arrangement that is subject to De-
partment of Health review, in advance of anticipat-
ed execution. To the extent the MCO provides and 
arranges for the provision of comprehensive health 
care services to enrollees served by the Medical 
Assistance Program, the MCO shall notify and/or 
submit a copy of such material amendment to 
DOH or New York City, as may be required by the 
Medicaid managed care contract between the MCO 
and DOH (or New York City) and/or the Family 
Health Plus contract between the MCO and DOH. 

3. Assignment of an agreement between an MCO and 
(1) an IPA, (2) institutional network provider, or (3) 
medical group provider that serves fi ve percent or 
more of the enrolled population in a county, or the 
assignment of an agreement between an IPA and 
(1) an institutional provider or (2) medical group 
provider that serves fi ve percent or more of the 
enrolled population in a county, requires the prior 
approval of the Commissioner of Health. 

4. The provider agrees, or if the Agreement is be-
tween the MCO and an IPA or between an IPA and 
an IPA, the IPA agrees and shall require the IPA’s 
providers to agree, to comply fully and abide by 
the rules, policies and procedures that the MCO (a) 
has established or will establish to meet general or 
specifi c obligations placed on the MCO by statute, 
regulation, or DOH or SID guidelines or policies 
and (b) has provided to the provider at least thirty 
(30) days in advance of implementation, including 
but not limited to: 

• quality improvement/management; 

• utilization management, including but not limit-
ed to precertifi cation procedures, referral process 
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or protocols, and reporting of clinical encounter 
data; 

• member grievances; and 

• provider credentialing. 

5. The provider or, if the Agreement is between the 
MCO and an IPA, or between an IPA and an IPA, 
the IPA agrees, and shall require its providers 
to agree, to not discriminate against an enrollee 
based on color, race, creed, age, gender, sexual 
orientation, disability, place of origin, source of 
payment or type of illness or condition. 

6. If the provider is a primary care practitioner, the 
provider agrees to provide for twenty-four (24) 
hour coverage and back up coverage when the 
provider is unavailable. The provider may use a 
twenty-four (24) hour back-up call service provid-
ed appropriate personnel receive and respond to 
calls in a manner consistent with the scope of their 
practice. 

7. The MCO or IPA which is a party to this Agree-
ment agrees that nothing within this Agreement is 
intended to, or shall be deemed to, transfer liabil-
ity for the MCO’s or IPA’s own acts or omissions, 
by indemnifi cation or otherwise, to a provider. 

8. Notwithstanding any other provision of this 
Agreement, the parties shall comply with the pro-
visions of the Managed Care Reform Act of 1996 
(Chapter 705 of the Laws of 1996) and Chapter 551 
of the Laws of 2006, and all amendments thereto. 

9. To the extent the MCO enrolls individuals covered 
by the Medical Assistance and/or Family Health 
Plus programs, this Agreement incorporates the 
pertinent MCO obligations under the Medicaid 
managed care contract between the MCO and 
DOH (or New York City) and/or the Family 
Health Plus contract between the MCO and DOH 
as if set forth fully herein, including: 

a. The MCO will monitor the performance of the 
Provider or IPA under the Agreement, and will 
terminate the Agreement and/or impose other 
sanctions, if the Provider’s or IPA’s perfor-
mance does not satisfy standards set forth in 
the Medicaid managed care and/or Family 
Health Plus contracts; 

b. The Provider or IPA agrees that the work it 
performs under the Agreement will conform to 
the terms of the Medicaid managed care con-
tract between the MCO and DOH (or between 
the MCO and New York City) and/or the 
Family Health Plus contract between the MCO 

and DOH, and that it will take corrective action 
if the MCO identifi es defi ciencies or areas of 
needed improvement in the Provider’s or IPA’s 
performance; and 

c. The Provider or IPA agrees to be bound by the 
confi dentiality requirements set forth in the 
Medicaid managed care contract between the 
MCO and DOH (or between the MCO and 
New York City) and/or the Family Health Plus 
contract between the MCO and DOH. 

d. The MCO and the Provider or IPA agree that a 
woman’s enrollment in the MCO’s Medicaid 
managed care or Family Health Plus product 
is suffi cient to provide services to her new-
born, unless the newborn is excluded from 
enrollment in Medicaid managed care or the 
MCO does not offer a Medicaid managed 
care product in the mother’s county of fi scal 
responsibility. 

e. The MCO shall not impose obligations and du-
ties on the Provider or IPA that are inconsistent 
with the Medicaid managed care and/or Fam-
ily Health Plus contracts, or that impair any 
rights accorded to DOH, the local Department 
of Social Services, or the United States Depart-
ment of Health and Human Services. 

10. The parties to this Agreement agree to comply 
with all applicable requirements of the Federal 
Americans with Disabilities Act. 

11. The provider agrees, or if the Agreement is be-
tween the MCO and an IPA or between an IPA 
and an IPA, the IPA agrees and shall require the 
IPA’s providers to agree, to comply with the HIV 
confi dentiality requirements of Article 27-F of the 
Public Health Law. 

C. Payment; Risk Arrangements

1. Enrollee Non-liability. Provider agrees that in no 
event, including, but not limited to, nonpayment 
by the MCO or IPA, insolvency of the MCO or 
IPA, or breach of this Agreement, shall Provider 
bill, charge, collect a deposit from, seek compen-
sation, remuneration or reimbursement from, or 
have any recourse against a subscriber, an enrollee 
or person (other than the MCO or IPA) acting on 
his/her/their behalf, for services provided pursu-
ant to the subscriber contract or Medicaid Man-
aged Care contract or Family Health Plus contract 
and this Agreement, for the period covered by 
the paid enrollee premium. In addition, in the 
case of Medicaid Managed Care, provider agrees 
that, during the time an enrollee is enrolled in 
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the MCO, he/she/it will not bill the New York 
State Department of Health or the City of New 
York for Covered Services within the Medicaid 
Managed Care Benefi t Package as set forth in the 
Agreement between the MCO and the New York 
State Department of Health. In the case of Family 
Health Plus, provider agrees that, during the time 
an enrollee is enrolled in the MCO, he/she/it will 
not bill the New York State Department of Health 
for Covered Services within the Family Health 
Plus Benefi t Package, as set forth in the Agree-
ment between the MCO and the New York State 
Department of Health. This provision shall not 
prohibit the provider, unless the MCO is a man-
aged long term care plan designated as a Program 
of All-Inclusive Care for the Elderly (PACE), from 
collecting copayments, coinsurance amounts, or 
permitted deductibles, as specifi cally provided in 
the evidence of coverage, or fees for uncovered 
services delivered on a fee-for-service basis to a 
covered person provided that provider shall have 
advised the enrollee in writing that the service is 
uncovered and of the enrollee’s liability therefor 
prior to providing the service. Where the provider 
has not been given a list of services covered by the 
MCO, and/or provider is uncertain as to whether 
a service is covered, the provider shall make 
reasonable efforts to contact the MCO and obtain 
a coverage determination prior to advising an en-
rollee as to coverage and liability for payment and 
prior to providing the service. This provision shall 
survive termination of this Agreement for any 
reason, and shall supersede any oral or written 
agreement now existing or hereafter entered into 
between provider and enrollee or person acting 
on his or her behalf. 

2. Coordination of Benefi ts (COB). To the extent oth-
erwise permitted in this Agreement, the provider 
may participate in collection of COB on behalf of 
the MCO, with COB collectibles accruing to the 
MCO or to the provider. However, with respect to 
enrollees eligible for medical assistance, or partici-
pating in Child Health Plus or Family Health Plus, 
the provider shall maintain and make available to 
the MCO records refl ecting COB proceeds col-
lected by the provider or paid directly to enrollees 
by third party payers, and amounts thereof, and 
the MCO shall maintain or have immediate access 
to records concerning collection of COB proceeds. 

3. The parties agree to comply with and incorpo-
rate the requirements of Physician Incentive Plan 
(PIP) Regulations contained in 42 CFR §438.6(h), 
42 CFR §422.208, and 42 CFR §422.210 into any 
contracts between the contracting entity (provider, 

IPA, hospital, etc.) and other persons/entities for 
the provision of services under this Agreement. No 
specifi c payment will be made directly or indi-
rectly under the plan to a physician or physician 
group as an inducement to reduce or limit medi-
cally necessary services furnished to an enrollee. 

D. Records; Access

1. Pursuant to appropriate consent/authorization by 
the enrollee, the provider will make the enrollee’s 
medical records and other personally identifi able 
information (including encounter data for gov-
ernment-sponsored programs) available to the 
MCO (and IPA if applicable), for purposes includ-
ing preauthorization, concurrent review, quality 
assurance, provider claims processing and pay-
ment. The provider will also make enrollee medi-
cal records available to the State for management 
audits, fi nancial audits, program monitoring and 
evaluation, licensure or certifi cation of facilities 
or individuals, and as otherwise required by state 
law. The provider shall provide copies of such 
records to DOH at no cost. The provider (or IPA if 
applicable) expressly acknowledges that he/she/it 
shall also provide to the MCO and the State (at 
no expense to the State), on request, all fi nancial 
data and reports, and information concerning the 
appropriateness and quality of services provided, 
as required by law. These provisions shall survive 
termination of the contract for any reason. 

2. When such records pertain to Medicaid or Family 
Health Plus reimbursable services the provider 
agrees to disclose the nature and extent of services 
provided and to furnish records to DOH and/or 
the United States Department of Health and Hu-
man Services, the County Department of Social 
Services, the Comptroller of the State of New York, 
the New York State Attorney General, and the 
Comptroller General of the United States and their 
authorized representatives upon request. This pro-
vision shall survive the termination of this Agree-
ment regardless of the reason. 

3. The parties agree that medical records shall be 
retained for a period of six (6) years after the date 
of service, and in the case of a minor, for three (3) 
years after majority or six (6) years after the date 
of service, whichever is later, or for such longer pe-
riod as specifi ed elsewhere within this Agreement. 
This provision shall survive the termination of this 
Agreement regardless of the reason. 

4. The MCO and the provider agree that the MCO 
will obtain consent directly from enrollees at the 
time of enrollment or at the earliest opportunity, 
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or that the provider will obtain consent from 
enrollees at the time service is rendered or at the 
earliest opportunity, for disclosure of medical 
records to the MCO, to an IPA or to third parties. 
If the Agreement is between an MCO and an IPA, 
or between an IPA and an IPA, the IPA agrees to 
require the providers with which it contracts to 
agree as provided above. If the Agreement is be-
tween an IPA and a provider, the provider agrees 
to obtain consent from the enrollee if the enrollee 
has not previously signed a consent for disclosure 
of medical records. 

E. Termination and Transition

1. Termination or non-renewal of an agreement be-
tween an MCO and an IPA, institutional network 
provider, or medical group provider that serves 
fi ve percent or more of the enrolled population in 
a county, or the termination or non-renewal of an 
agreement between an IPA and an institutional 
provider or medical group provider that serves 
fi ve percent or more of the enrolled population in 
a county, requires notice to the Commissioner of 
Health. Unless otherwise provided by statute or 
regulation, the effective date of termination shall 
not be less than 45 days after receipt of notice by 
either party, provided, however, that termination, 
by the MCO may be effected on less than 45 days 
notice provided the MCO demonstrates to DOH’s 
satisfaction prior to termination that circumstances 
exist which threaten imminent harm to enrollees 
or which result in provider being legally unable to 
deliver the covered services and, therefore, justify 
or require immediate termination. 

2. If this Agreement is between the MCO and a 
health care professional, the MCO shall provide to 
such health care professional a written explanation 
of the reasons for the proposed contract termina-
tion, other than non-renewal, and an opportunity 
for a review as required by state law. The MCO 
shall provide the health care professional 60 days 
notice of its decision to not renew this Agreement. 

3. If this Agreement is between an MCO and an IPA, 
and the Agreement does not provide for automatic 
assignment of the IPA’s provider contracts to the 
MCO upon termination of the MCO/IPA contract, 
in the event either party gives notice of termina-
tion of the Agreement, the parties agree, and the 
IPA’s providers agree, that the IPA providers shall 
continue to provide care to the MCO’s enrollees 
pursuant to the terms of this Agreement for 180 
days following the effective date of termination, or 
until such time as the MCO makes other arrange-
ments, whichever fi rst occurs. This provision shall 

survive termination of this Agreement regardless 
of the reason for the termination. 

4. Continuation of Treatment. The provider agrees 
that in the event of MCO or IPA insolvency or 
termination of this contract for any reason, the 
provider shall continue, until medically appro-
priate discharge or transfer, or completion of a 
course of treatment, whichever occurs fi rst, to 
provide services pursuant to the subscriber con-
tract, Medicaid Managed Care contract, or Family 
Health Plus contract, to an enrollee confi ned in 
an inpatient facility, provided the confi nement or 
course of treatment was commenced during the 
paid premium period. For purposes of this clause, 
the term “provider” shall include the IPA and 
the IPA’s contracted providers if this Agreement 
is between the MCO and an IPA. This provision 
shall survive termination of this Agreement. 

5. Notwithstanding any other provision herein, to the 
extent that the provider is providing health care 
services to enrollees under the Medicaid Program 
and/or Family Health Plus, the MCO or IPA 
retains the option to immediately terminate the 
Agreement when the provider has been terminat-
ed or suspended from the Medicaid Program. 

6. In the event of termination of this Agreement, the 
provider agrees, and, where applicable, the IPA 
agrees to require all participating providers of its 
network to assist in the orderly transfer of enroll-
ees to another provider. 

F. Arbitration

1. To the extent that arbitration or alternative dispute 
resolution is authorized elsewhere in this Agree-
ment, the parties to this Agreement acknowledge 
that the Commissioner of Health is not bound by 
arbitration or mediation decisions. Arbitration or 
mediation shall occur within New York State, and 
the Commissioner of Health will be given notice 
of all issues going to arbitration or mediation, and 
copies of all decisions. 

G. IPA-Specifi c Provisions

1. Any reference to IPA quality assurance (QA) activi-
ties within this Agreement is limited to the IPA’s 
analysis of utilization patterns and quality of care 
on its own behalf and as a service to its contract 
providers. 

Endnote
1. Now available on the DOH website at http://www.health.state.

ny.us/health_care/managed_care/hmoipa/hmo_ipa.htm.
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R. S. Smith, J.:

Plaintiffs challenge the validity of legislation requir-
ing health insurance policies that provide coverage for 
prescription drugs to include coverage for contraception. 
Plaintiffs assert that the provisions they challenge violate 
their rights under the religion clauses of the federal and 
state constitutions. We hold that the legislation, as applied 
to these plaintiffs, is valid.

The Challenged Legislation
In 2002, the Legislature enacted what is known as the 

“Women’s Health and Wellness Act” (WHWA), mandat-
ing expanded health insurance coverage for a variety of 
services needed by women, including mammography, 
cervical cytology and bone density screening (L 2002, ch 
554). At issue here are provisions of the WHWA requir-
ing that an employer health insurance contract “which 
provides coverage for prescription drugs shall include 
coverage for the cost of contraceptive drugs or devices” 
(Insurance Law § 3221 [l] [16], § 4303 [cc]). 

The legislative history makes clear that the WHWA 
in general, and the provisions relating to contraception 
in particular, were designed to advance both women’s 
health and the equal treatment of men and women. The 
Legislature was provided with extensive information 
showing the need for the legislation.

For example, the Legislature had before it a study 
showing that women paid 68% more than men in out-
of-pocket expenses for health care, and that the cost of 
reproductive health services was a primary reason for 
the discrepancy. The American College of Obstetricians 
and Gynecologists advised the Legislature that better 
access to contraception would mean fewer abortions and 
unplanned pregnancies, and that the ability to time and 
space pregnancies was important to women’s health. 
These conclusions are supported by studies contained in 
the record of this litigation, showing among other things 
that unintended pregnancies are often associated with 
delayed prenatal care; that such conditions as diabetes, 
hypertension, arthritis and coronary artery disease can 
be aggravated by pregnancy; that children born from 
unintended pregnancies are at risk of low birth weight 
and developmental problems; and that there are 3 million 

unintended pregnancies in the United States each year, of 
which approximately half end in abortion. 

At the heart of this case is the statute’s exemption for 
“religious employers.” Such an employer may request an 
insurance contract “without coverage for . . . contracep-
tive methods that are contrary to the religious employer’s 
religious tenets” (Insurance Law § 3221 [l] [16] [A]; § 4303 
[cc] [1]). Where a religious employer invokes the exemp-
tion, the insurer must offer coverage for contraception to 
individual employees, who may purchase it at their own 
expense “at the prevailing small group community rate” 
(Insurance Law § 3221 [l] [16] [B] [1]; § 4303 [cc] [1] [A]). A 
“religious employer,” as defi ned in the statute, is:

“an entity for which each of the following 
is true:

“(a) The inculcation of religious values is 
the purpose of the entity.

“(b) The entity primarily employs per-
sons who share the religious tenets of the 
entity.

“(c) The entity serves primarily persons 
who share the religious tenets of the 
entity.

“(d) The entity is a nonprofi t organization 
as described in Section 6033 (a) (2) (A) 
i or iii, of the Internal Revenue Code of 
1986, as amended.”

(Insurance Law § 3221 [l] [16] [A] [1]; see § 4303 [cc] [1] 
[A] [i] - [iv]). Plaintiffs say that this defi nition is unconsti-
tutionally narrow.

The Legislature debated the scope of the “religious 
employer” exemption intensely before the WHWA was 
passed. A broader exemption was proposed, one that 
would have been available to any “group or entity . . . su-
pervised or controlled by or in connection with a religious 
organization or denominational group or entity” (2001 
Senate Bill S 3, § 14). Supporters of this version of the ex-
emption argued, as do plaintiffs here, that religious orga-
nizations should not be forced to violate the commands of 
their faith. Those favoring a narrower exemption asserted 
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that the broader one would deprive tens of thousands of 
women employed by church-affi liated organizations of 
contraceptive coverage. Their view prevailed.

This Action
Plaintiffs are 10 faith-based social service organiza-

tions that object to the contraceptive coverage mandate 
in the WHWA. Eight plaintiffs are affi liated in some way 
with the Roman Catholic Church: of these, three are large 
entities that provide a variety of social services, includ-
ing immigrant resettlement programs, affordable hous-
ing programs, job development services, and domestic 
violence shelters; three primarily operate health care 
facilities, such as hospice centers, nursing homes and 
rehabilitative care facilities; and two operate schools. The 
other two plaintiffs are affi liated with the Baptist Bible 
Fellowship International: one of them offers a variety of 
social services to the public, including prison ministry, 
crisis pregnancy centers, job placement and homeless 
services; the other operates a K-12 school and provides 
day-care, pre-school and youth services.

None of the plaintiffs qualifi es as a “religious em-
ployer” under the WHWA. This is essentially because 
plaintiffs are not, or are not only, churches ministering to 
the faithful, but are providers of social and educational 
services. Each of the plaintiffs asserts that its purpose 
is not, or is not only, the inculcation of religious values; 
most of the plaintiffs acknowledge that they employ 
many people not of their faiths; all of the plaintiffs serve 
people not of their faiths; and only three of the plaintiffs 
are exempt from fi ling tax returns under Internal Rev-
enue Code § 6033 (a) (2) (A) i or iii, provisions applicable 
to churches and religious orders. 

Plaintiffs believe contraception to be sinful, and as-
sert that the challenged provisions of the WHWA compel 
them to violate their religious tenets by fi nancing con-
duct that they condemn. The sincerity of their beliefs, 
and the centrality of those beliefs to their faiths, are not 
in dispute.

Contending that they are constitutionally entitled to 
be exempt from the provisions of the WHWA providing 
for coverage of contraceptives, plaintiffs brought this 
action against the Superintendent of Insurance, seek-
ing a declaration that these portions of the WHWA are 
invalid, and an injunction against their enforcement. The 
complaint asserts broadly that the challenged provisions 
are unconstitutional, but plaintiffs do not argue that they 
are unenforceable as to employers having no religious 
objections to contraception; in substance, plaintiffs chal-
lenge the legislation as applied to them. Supreme Court 
rejected the challenge, and granted summary judgment 
dismissing plaintiffs’ complaint and declaring the legisla-
tion valid. The Appellate Division affi rmed, with two 
Justices dissenting. We now affi rm.

Discussion
Plaintiffs argue that the provisions of the WHWA 

requiring coverage of contraception violate the Free Exer-
cise Clauses of the New York and United States Constitu-
tions, and the Establishment Clause of the United States 
Constitution. Plaintiffs’ strongest claim is under the New 
York Free Exercise Clause, but our analysis of that claim 
may be clearer if we discuss the federal Free Exercise 
Clause fi rst. 

I
The First Amendment to the United States Constitu-

tion provides that “Congress shall make no law respect-
ing an establishment of religion, or prohibiting the free 
exercise thereof.” By virtue of the Fourteenth Amend-
ment, this provision is binding on the states as well as the 
federal government (Cantwell v. Connecticut, 310 US 296, 
303 [1940]). 

The United States Supreme Court’s decision in Empl. 
Div. v. Smith (494 US 872 [1990]) bars plaintiffs’ federal 
free exercise claim. In Smith, the Court interpreted its First 
Amendment decisions as holding “that the right of free 
exercise does not relieve an individual of the obligation to 
comply with a ‘valid and neutral law of general applica-
bility on the ground that the law proscribes (or prescribes) 
conduct that his religion prescribes (or proscribes)’” (id. 
at 879) (quoting United States v. Lee, 455 US 252, 263 n 
3 [1982] [Stevens, J., concurring]). The Court held that 
where a prohibition on the exercise of religion “is not 
the object . . . but merely the incidental effect of a gener-
ally applicable and otherwise valid provision, the First 
Amendment has not been offended” (494 US at 878).

By that test, the First Amendment has not been of-
fended here. The burden on plaintiffs’ religious exercise 
is the incidental result of a “neutral law of general ap-
plicability,” one requiring health insurance policies that 
include coverage for prescription drugs to include cover-
age for contraception. A “neutral” law, the Supreme Court 
has explained, is one that does not “target[] religious 
beliefs as such” or have as its “object . . . to infringe upon 
or restrict practices because of their religious motivation” 
(Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 
US 520, 533 [1993]). Religious beliefs were not the “target” 
of the WHWA, and it was plainly not that law’s “object” 
to interfere with plaintiffs’ or anyone’s exercise of reli-
gion. Its object was to make broader health insurance 
coverage available to women and, by that means, both 
to improve women’s health and to eliminate disparities 
between men and women in the cost of health care.

The fact that some religious organizations—in 
general, churches and religious orders that limit their 
activities to inculcating religious values in people of their 
own faith—are exempt from the WHWA’s provisions on 
contraception does not, as plaintiffs claim, demonstrate 
that these provisions are not “neutral.” The neutral pur-
pose of the challenged portions of the WHWA—to make 
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contraceptive coverage broadly available to New York 
women—is not altered because the Legislature chose to 
exempt some religious institutions and not others. To 
hold that any religious exemption that is not all-inclusive 
renders a statute non-neutral would be to discourage the 
enactment of any such exemptions—and thus to restrict, 
rather than promote, freedom of religion. As the Califor-
nia Supreme Court explained, in a decision upholding a 
statute nearly identical to the WHWA:

“The high court has never prohibited 
statutory references to religion for the 
purpose of accommodating religious 
practice. To the contrary, the court has 
repeatedly indicated that ‘it is a permis-
sible legislative purpose to alleviate 
signifi cant governmental interference 
with the ability of religious organizations 
to defi ne and carry out their religious 
missions’”

(Catholic Charities of Sacramento, Inc. v. Superior Ct., 32 Cal 
4th 527, 551, 85 P3d 67, 83 [2004], quoting Corp. of Presid-
ing Bishop of Church of Jesus Christ of Latter-Day Saints v. 
Amos, 483 US 327, 335 [1987]).

Nor can plaintiffs escape the force of the Supreme 
Court’s decision in Smith by relying on the so-called “hy-
brid rights” exception. The notion of “hybrid rights” is 
derived from a dictum in which the Smith Court distin-
guished certain of its previous cases by saying:

“The only decisions in which we have 
held that the First Amendment bars 
application of a neutral, generally ap-
plicable law to religiously motivated 
action have involved not the Free Exer-
cise Clause alone, but the Free Exercise 
Clause in conjunction with other con-
stitutional protections, such as freedom 
of speech and of the press, or the rights 
of parents . . . to direct the education of 
their children”

(494 US at 881 [internal citations omitted]).

Assuming that the above language does create an 
exception to the general rule of Smith, the exception does 
not apply here, for this is not a case that involves free 
exercise “in conjunction with other constitutional pro-
tections.” Plaintiffs claim that the challenged legislation 
interferes with their rights of free speech and association, 
but the claim is insubstantial. The legislation does not in-
terfere with plaintiffs’ right to communicate, or to refrain 
from communicating, any message they like; nor does it 
compel them to associate, or prohibit them from associat-
ing, with anyone (see Rumsfeld v. Forum for Academic and 
Institutional Rights, Inc., __ US __, 126 S. Ct. 1297, 1309-
1313 [2006]). It does burden their exercise of religion—but 

that alone, under Smith, cannot call the validity of a gen-
erally applicable and neutral statute into question.

Plaintiffs also suggest that an exception to the hold-
ing of Smith can be derived from the doctrine of church 
autonomy, which prevents states from interfering in mat-
ters of internal church governance (Serbian E. Orthodox 
Diocese v. Milivojevich, 426 US 696, 709-710 [1976]; Kedroff 
v. St. Nicholas Cathedral, 344 US 94, 107-108 [1952]) or 
determining ecclesiastical questions (Presbyterian Church 
v. Mary Elizabeth Blue Hull Mem. Presbyterian Church, 393 
US 440, 447 [1969]). But church autonomy is not at issue 
in this case. The Legislature has not attempted through 
the WHWA to “lend its power to one or the other side 
in controversies over authority or dogma” (Empl. Div. v. 
Smith, 494 US at 877, citing Presbyterian Church, 393 US at 
445-452, Kedroff, 344 US at 95-119, and Serbian E. Orthodox 
Diocese, 426 US 708-725). The WHWA merely regulates 
one aspect of the relationship between plaintiffs and their 
employees.

Relying on the church autonomy cases, some lower 
federal courts have recognized a “ministerial exception” 
which exempts religious institutions from complying 
with Title VII of the Civil Rights Act with respect to their 
ministers (see e.g. EEOC v. Roman Catholic Diocese, 213 F3d 
795, 800 [4th Cir 2000]; Alicea-Hernandez v. Catholic Bishop 
of Chicago, 320 F3d 698, 702- 703 [7th Cir 2003]). But the 
ministerial exception has no bearing here; this case does 
not involve the right of a church to determine who it will 
employ to carry out its religious mission. The existence of 
a limited exemption for ministers from anti- discrimina-
tion laws does not translate into an absolute right for a re-
ligiously-affi liated employer to structure all aspects of its 
relationship with its employees in conformity with church 
teachings. The ministerial exception has been applied 
only to employment discrimination claims, and only to 
“ministers,” broadly defi ned. This case involves neither.

In short, no exception to Smith is applicable in this 
case. Smith is an insuperable obstacle to plaintiffs’ federal 
free exercise claim. 

II
Article I, § 3 of the New York Constitution provides:

“The free exercise and enjoyment of 
religious profession and worship, with-
out discrimination or preference, shall 
forever be allowed in this state to all 
humankind; and no person shall be 
rendered incompetent to be a witness on 
account of his or her opinions on mat-
ters of religious belief; but the liberty of 
conscience hereby secured shall not be so 
construed as to excuse acts of licentious-
ness, or justify practices inconsistent with 
the peace or safety of this state.” 
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In interpreting our Free Exercise Clause we have not 
applied, and we do not now adopt, the infl exible rule of 
Smith that no person may complain of a burden on reli-
gious exercise that is imposed by a generally applicable, 
neutral statute. Rather, we have held that when the state 
imposes “an incidental burden on the right to free exer-
cise of religion” we must consider the interest advanced 
by the legislation that imposes the burden, and that 
“[t]he respective interests must be balanced to determine 
whether the incidental burdening is justifi ed” (La Rocca v. 
Lane, 37 N.Y.2d 575, 583 [1975], citing People v. Woodruff, 
26 A.D.2d 236, 238 [1966], aff’d 21 N.Y.2d 848 [1968]). We 
have never discussed, however, how the balancing is to 
be performed. Specifi cally, we have not said how much, 
if any, deference we will give to the judgments of the 
Legislature when the result of those judgments is to bur-
den the exercise of religion. We now hold that substan-
tial deference is due the Legislature, and that the party 
claiming an exemption bears the burden of showing that 
the challenged legislation, as applied to that party, is an 
unreasonable interference with religious freedom. This 
test, while more protective of religious exercise than the 
rule of Smith, is less so than the rule stated (though not 
always applied) in a number of other federal and state 
cases.

 Before Smith, the leading United States Supreme 
Court case involving burdens imposed on religious exer-
cise by generally applicable laws was Sherbert v. Verner, 
in which the Court held that justifi cation of “any inciden-
tal burden on the free exercise of . . . religion” requires 
“a ‘compelling state interest in the regulation of a subject 
within the State’s constitutional power to regulate’” (374 
US 398, 403 [1963], quoting NAACP v. Button, 371 US 415, 
438 [1963]). This test has been characterized as “strict 
scrutiny” (e.g., Catholic Charities of Sacramento, 32 Cal 4th 
at 548, 85 P3d at 81), and it might be thought that few 
laws would pass the test. However, after upholding a 
claim of free exercise against a neutral and generally ap-
plicable statute in Wisconsin v. Yoder (406 US 205 [1972]), 
the Supreme Court “rejected every claim for a free 
exercise exemption to come before it” for 18 years (Mc-
Connell, The Origins and Historical Understanding of Free 
Exercise of Religion, 103 Harv. L. Rev. 1409, 1417 [1990]). 
During that period, many thought the Court’s claim to 
be applying strict scrutiny—a claim fi nally abandoned 
when Smith was decided in 1990—less than convincing 
(e.g., United States v. Lee, 455 US 252, 262-263 [1982] [Ste-
vens, J. concurring]).

Since Smith, a number of state courts have interpret-
ed their states’ constitutions to call for the application of 
strict scrutiny (e.g., Smith v. Fair Empl. and Hous. Commn., 
12 Cal 4th 1143, 913 P2d 909 [1996]; Swanner v. Anchorage 
Equal Rights Commn., 874 P2d 274 [Alaska 1994]; Attorney 
General v. Desilets, 418 Mass 316, 636 N.E.2d 233 [1994]). 
Often, however, as in the California and Alaska cases just 
cited, the courts rejected claims to religious exemptions, 
and it is questionable whether the scrutiny applied by 

those courts is really as strict as their statement of the rule 
implies. Justice Brown of the California Supreme Court, 
dissenting in Catholic Charities of Sacramento (32 Cal 4th 
at 583, 85 P3d at 105), remarked:

“Strict scrutiny is not what it once was. 
Described in the past as ‘strict in theory 
and fatal in fact’ (Gunther, Foreword: In 
Search of Evolving Doctrine on a Chang-
ing Court: A Model for Newer Equal 
Protection (1972) 86 Harv. L. Rev. 1, 8), it 
has mellowed in recent decades. . . .”

“If recent precedent is any guide, a state’s 
interest is compelling if the state says it 
is.”

The apparent reluctance of some courts to pay more 
than lip service to “strict scrutiny” may be an implicit rec-
ognition of what we now explicitly decide: Strict scrutiny 
is not the right approach to constitutionally-based claims 
for religious exemptions. Where the State has not set out 
to burden religious exercise, but seeks only to advance, 
in a neutral way, a legitimate object of legislation, we do 
not read the New York Free Exercise Clause to require the 
State to demonstrate a “compelling” interest in response 
to every claim by a religious believer to an exemption 
from the law; such a rule of constitutional law would give 
too little respect to legislative prerogatives, and would 
create too great an obstacle to effi cient government. 
Rather, the principle stated by the United States Supreme 
Court in Smith—that citizens are not excused by the Free 
Exercise Clause from complying with generally applica-
ble and neutral laws, even ones offensive to their religious 
tenets—should be the usual, though not the invariable, 
rule. The burden of showing that an interference with 
religious practice is unreasonable, and therefore requires 
an exemption from the statute, must be on the person 
claiming the exemption. 

The burden, however, should not be impossible to 
overcome. As Professor (now Judge) McConnell has 
pointed out, a rule that the Constitution never requires a 
religious exemption from generally applicable laws could 
lead to results plainly inconsistent with basic ideas of 
religious freedom:

“Under the no-exemptions view . . . 
religious believers and institutions can-
not challenge facially neutral legislation, 
no matter what effect it may have on 
their ability or freedom to practice their 
religious faith. Thus, a requirement that 
all witnesses must testify to facts within 
their knowledge bearing on a criminal 
prosecution . . . if applied without excep-
tion, could abrogate the confi dentiality 
of the confessional. Similarly, a general 
prohibition of alcohol consumption could 
make the Christian sacrament of commu-
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nion illegal, uniform regulation of meat 
preparation could put kosher slaughter-
houses out of business, and prohibitions 
of discrimination on the basis of sex or 
marital status could end the male celibate 
priesthood.” 

 (The Origins and Historical Understanding of Free Exercise of 
Religion, 103 Harv. L. Rev. at 1418-19).

We fi nd these hypothetical laws to be well beyond 
the bounds of constitutional acceptability. And we by 
no means exclude the possibility that, even in much less 
extreme cases, parties claiming an exemption from gener-
ally applicable and neutral laws will be able to show that 
the state has interfered unreasonably with their right to 
practice their religion. We conclude, however, that plain-
tiffs here fall short of making such a showing.

The burden the WHWA places on plaintiffs’ religious 
practices is a serious one, but the WHWA does not liter-
ally compel them to purchase contraceptive coverage for 
their employees, in violation of their religious beliefs; it 
only requires that policies that provide prescription drug 
coverage include coverage for contraceptives. Plaintiffs 
are not required by law to purchase prescription drug 
coverage at all. They assert, unquestionably in good 
faith, that they feel obliged to do so because, as religious 
institutions, they must provide just wages and benefi ts to 
their employees. But it is surely not impossible, though it 
may be expensive or diffi cult, to compensate employees 
adequately without including prescription drugs in their 
group health care policies.

It is also important, in our view, that many of plain-
tiffs’ employees do not share their religious beliefs. (Most 
of the plaintiffs allege that they hire many people of other 
faiths; no plaintiff has presented evidence that it does not 
do so.) The employment relationship is a frequent subject 
of legislation, and when a religious organization chooses 
to hire non-believers it must, at least to some degree, be 
prepared to accept neutral regulations imposed to protect 
those employees’ legitimate interests in doing what their 
own beliefs permit. This would be a more diffi cult case if 
plaintiffs had chosen to hire only people who share their 
belief in the sinfulness of contraception. 

Finally, we must weigh against plaintiffs’ interest in 
adhering to the tenets of their faith the State’s substantial 
interest in fostering equality between the sexes, and in 
providing women with better health care. The Legislature 
had extensive evidence before it that the absence of con-
traceptive coverage for many women was seriously inter-
fering with both of these important goals. The Legislature 
decided that to grant the broad religious exemption that 
plaintiffs seek would leave too many women outside the 

statute, a decision entitled to deference from the courts. 
Of course, the Legislature might well have made another 
choice, but we cannot say the choice the Legislature made 
has been shown to be an unreasonable interference with 
plaintiffs’ exercise of their religion. The Legislature’s 
choice is therefore not unconstitutional.

III
Plaintiffs’ fi nal claim is that the challenged sections of 

the WHWA violate the Establishment Clause of the fed-
eral Constitution. We fi nd this claim to be without merit. 

The claim rests essentially on a misreading of a single 
United States Supreme Court case, Larson v. Valente (456 
US 228 [1982]). Larson held that the Establishment Clause 
was violated by a statute designed to exempt from certain 
regulatory requirements all religious faiths except a 
disfavored one, the Unifi cation Church. The Court found 
the statute to violate the Establishment Clause’s “clearest 
command”: “that one religious denomination cannot be 
offi cially preferred over another” (id. at 244). Nothing of 
the kind has happened in this case. It cannot be convinc-
ingly argued that the WHWA was designed to favor or 
disfavor Catholics, Baptists or any other religion. The 
statute is, as we explained above, generally applicable 
and neutral between religions.

Plaintiffs contend that the legislation is invalid under 
Larson because it distinguishes between religious organi-
zations that are exempt from the contraception require-
ments and those that are not. But this kind of distinc-
tion—not between denominations, but between religious 
organizations based on the nature of their activities—is 
not what Larson condemns. Plaintiffs’ theory would call 
into question any limitations placed by the Legislature on 
the scope of any religious exemption—and thus would 
discourage the Legislature from creating any such ex-
emptions at all. But, as we pointed out above, legislative 
accommodation to religious believers is a long-standing 
practice completely consistent with First Amendment 
principles. A legislative decision not to extend an accom-
modation to all kinds of religious organizations does not 
violate the Establishment Clause.

IV
Accordingly, the order of the Appellate Division 

should be affi rmed with costs.

Order affi rmed, with costs. Opinion by Judge R.S. Smith.

Chief Judge Kaye and Judges Ciparick, Rosenblatt, Graf-
feo and Read concur. Judge Pigott took no part.

Decided October 19, 2006
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Annual Meeting
The Health Law Section held 

its 2007 Annual Meeting at the 
New York Marriott Marquis on 
January 24. The Program had four 
topics:

• New Era—New Priorities 
examined recent changes in 
Washington and Albany and 
included as speakers David 
C. Rich and Patricia J. Wang 
from the Greater New York Hospital Association.

• The Berger Commission Recommendations included 
presentations by DOH General Counsel Donald 
P. Berens, Assemblyman Richard N. Gottfried and 
Mark R. Ustin, Deputy Director and General Coun-
sel to the Commission on Health Care Facilities in 
the 21st Century.

• Fraud and Abuse: New Regulations and Requirements, 
and Longstanding Ethics Concerns was presented by 
Stephen A. Warnke of Ropes & Gray.

• Physician/Hospital Relations, which had on its panel 
Melinda Hatton, General Counsel, American Hos-
pital Association and Joseph J. LaBarbera of The 
Law Offi ces of Joseph J. LaBarbera, P.C.

At the Section Luncheon, DOH General Counsel 
Donald P. Berens, who recently left the position of DOH 
General Counsel, spoke about the job of the DOH General 
Counsel.

The Annual Program was co-chaired by Edward S. 
Kornreich of Proskauer Rose LLP, Anne Maltz of Herrick, 
Feinstein LLP, and Peter J. Millock, Esq. of Nixon Peabody 
LLP, Albany.

New Offi cers

At the Annual Meeting, the 
membership elected the follow-
ing new offi cers of the Section

• Chair-Elect—Ross Lanzafame

• Vice-Chair—Edward Kornreich

• Secretary—Ari Markenson

• Treasurer—Francis Serbaroli

Upcoming Programs

Introduction to Health Law

In this program leading health law attorneys from 
across the state will cover these topics: 

• An Overview of the Healthcare System in New 
York

• The Regulatory Framework Applicable to Health-
care Providers

• Healthcare Payment Systems

• Fraud and Abuse

• Patient Confi dentiality Laws—HIPAA and Beyond

• Labor and Employment Law in the Healthcare 
Context

• Mental Health Issues; and

• Basic Bioethical Issues in Health Law

The program will take place:

New York City  May 4

Melville, LI  May 11

Albany  May 17

The overall Planning Chair for the Program is Sal-
vatore J. Russo of the New York City Health and Hospi-
tals Corporation. The local chairs are Robert A. Wild of 
Garfunkel, Wild & Travis (Melville, LI), Phil Rosenberg of 
Wilson, Elser, Moskowitz, Edelman, Dicker, LLP (Al-
bany). For more information, go to NYSBA.org and click 
on “Events.”

Upcoming Journal Edition
The Spring ’07 Edition will be a special edition on 

“Legal Issues in Long Term Care.” Raul A. Tabora, Jr. of 
Ruffo Tabora Mainello & McKay P.C. in Albany will be 
Special Editor. Persons wishing to submit an article for 

Further information about upcoming programs is always available at www.nysba.org/health.
Just click on “Events.”

What’s Happening in the Section

David C. Rich, Senior VP, Greater NY Hospital Association; 
Edward S. Kornreich, Proskauer Rose; and Patricia J. Wang, 
Senior VP, Greater NY Hospital Association.
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the edition should contact Raul Tabora at rtabora@
ruffotabora.com.

NYSBA supports living will proposal, over objection of 
Health Law Section

At the NYSBA 2007 Annual Meeting, the NYSBA 
Executive Committee and then the NYSBA House of Del-
egates voted to support legislation governing living wills. 
The proposal was developed jointly by the Trusts and 
Estates Law Section and the Elder Law Section. It would 
amend the Health Care Proxy Law (NYS Public Health 
Law Article 29-C) to add provisions defi ning a living will, 
providing that a competent adult may execute a living 
will, and creating a rebuttable presumption that a living 
will that meets the statutory standards refl ects the wishes 
of the person who created it.

The Health Law Section opposed the proposal. The 
Section’s memorandum in opposition stated, in part, as 
follows:

The joint proposal of the Trusts and 
Estates and Elder Law Sections would 
amend the Public Health Law for the 
purpose of “permitting the use of living 
wills.” That objective is misguided: the 
legality of living wills in New York is 
well-established and well-known. It is 
recognized in Court of Appeals decisions 

and NYS Health Department regulations. 
Most important, it is refl ected in clinical 
practice: the wishes of patients expressed 
in their living wills are honored by health 
care providers across the state every day. 
Indeed, noncompliance by a health care 
provider, without good grounds, would 
subject the provider to civil liability and 
Department of Health sanctions. 

While there are serious drawbacks to 
living wills as an advance directive as 
compared to health care proxies, noth-
ing in this proposal would address those 
drawbacks. Instead, the proposal seeks to 
codify the already irrefutable legality of 
living wills. The view of the Health Law 
Section is that such attempt will only sow 
confusion on a matter that is settled, and 
invite the New York State Legislature 
modify the proposal to restrict the rights 
that patients in New York now have.

Several members of the Health Law Section and its 
Executive Committee spoke in opposition to the proposal 
at meetings of the NYSBA Executive Committee and the 
House of Delegates. Nonetheless, the proposal was ap-
proved, and is now offi cially supported by the NYSBA.

We’ve MovedWe’ve Moved
     the Dates!     the Dates!

2008 Annual Meeting
is one week later!

Mark your calendar for

January 28 - February 2, 2008January 28 - February 2, 2008

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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From the NYSBA Bookstore

Guardianship Practice in 
New York State
Editor-in-Chief
Robert Abrams, Esq.
Abrams, Fensterman, Fensterman & Flowers, LLP
Lake Success, NY

Get the Information Edge
NEW YORK STATE BAR ASSOCIATION

1.800.582.2452       www.nysba.org/pubs     Mention Code: PUB0056

This comprehensive guide to Article 81 of the Mental 
Hygiene Law was written and edited by leading practi-
tioners throughout New York State.

This book provides the reader with a detailed overview 
of guardianship practice in New York State. The original 
27 chapters include comprehensive case and statutory cita-
tions, practice tips, forms and/or sample pleadings.

The text has been fully updated to include the many 
recent revisions to the fiduciary rules and practical 
observations on recent developments in the guardian-
ship arena. This supplement expands the original text by 
adding new chapters: Part 36 of the Rules of the Chief Judge: 
Commentary; Administration of Antipsychotic Medications 
without a Consent of the Patient; Kendra’s Law: Assisted 
Outpatient Treatment; and Mediation in Guardianship 
Practice.

Contents
• Purpose and Overview of Article 81 • Capacity 
• Distinguishing Article 81 and Article 17-A Proceedings 
• Court Evaluator • Qualification and Ongoing 
Responsibilities of Guardians • Accountings and 
Reports • Medicaid and Estate Planning • Removal, 
Resignation, Discharge and Suspension of Guardian and 
Vacancy in Office • Compensation and Fees • Education 
Requirements for Evaluators and Guardians 
• Conversion from Article 77 or 78 to Article 81 
• and more

Product Info and Prices

Book Prices*
1997; supp. 2004 • 1,712 pp.,
loose-leaf, 2 vols. 
• PN: 4113

NYSBA Members $170

Non-Members $225

Supplement Prices*
2004 • 822 pp., loose-leaf gray 
supplemental pages, 2 vols.  
• PN: 51138

NYSBA Members $90

Non-Members $115

*  Prices include shipping and handling, but 
not applicable sales tax.
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1.800.582.2452       www.nysba.org/pubs     Mention Code: PUB0057

Get the Information Edge

The New York State 
Physician’s HIPAA 
Privacy Manual

Authors
Lisa McDougall, Esq.
Philips, Lytle LLP
Buffalo, NY

Christopher R. Viney, Esq.
Lackawanna, NY

This new title is designed to be a “hands on” tool for 
health care providers as well as their legal counsel. 
Consisting of 36 policies and procedures—as well as 
the forms necessary to implement them—the Manual 
provides the day-to-day guidance necessary to allow 
the physician’s offi ce to respond to routine, everyday 
inquiries about protected health information. It also 
provides the framework to enable the privacy offi cer and 
the health care provider’s counsel to respond properly to 
even non-routine issues.

The Manual is organized in a way that parallels 
the various aspects of the HIPAA Privacy Rule, 
and incorporates pertinent New York State law 
considerations as well. 

This invaluable book is a useful tool for both the health 
care and legal practitioner alike.

Product Info and Prices
2007 • 288 pp., loose-leaf 
• PN: 4167
NYSBA Members $75
Non-members $95
Prices include shipping and handling but not 
applicable sales tax.

Co-sponsored by the New York State Bar Association’s Health 
Law Section and the Committee on Continuing Legal Education

New

”An excellent resource for all physicians 
and providers in New York, the HIPAA 
Manual incorporates both HIPAA and 
New York law, which is extremely useful 
because New York law can be more 
stringent than HIPAA. The forms are very 
helpful, and physicians' offi ces can easily 
adapt them for their own use.”
—Margaret Davino, Kaufman Borgeest & 

Ryan, New York City
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Biotechnology and the Law

Erik D. Ramanathan
Imclone Systems Incorporated
180 Varick Street, 6th Floor
New York, NY 10014
(212) 645-1405
Fax: (212) 645-2770
erik.ramanathan@imclone.com

Consumer/Patient Rights

Randye S. Retkin
NY Legal Assistance Group
450 West 33rd Street, 11th Floor
New York, NY 10001
(212) 613-5080
Fax: (212) 750-0820
rretkin@nylag.org

Mark Scherzer, Esq.
Law Offi ces of Mark Scherzer
7 Dey Street, Suite 600
New York, NY 10007
(212) 406-9606
Fax: (212) 964-6903
mark.scherzer@verizon.net

Ethical Issues in the Provision of
Health Care

Kathleen M. Burke
New York Presbyterian Hospital
525 East 68th Street, Room W-109
New York, NY 10021
(212) 746-4075
Fax: (212) 746-8994
kburke@nyp.org

Fraud, Abuse and Compliance

Steven Chananie
Garfunkel, Wild & Travis
111 Great Neck Road
Great Neck, NY 11021
(516) 393-2224
Fax: (516) 466-5964
schananie@gwtlaw.com

Marcia B. Smith
Iseman Cunningham Riester
   & Hyde, LLP
9 Thurlow Terrace
Albany, NY 12203
(518) 462-3000
Fax: (518) 462-4199
msmith@icrh.com

Health Care Providers

Francis J. Serbaroli
Cadwalader Wickersham & Taft LLP
1 World Financial Center, 31-138
New York, NY 10281
(212) 504-6001
Fax: (212) 504-6666
francis.serbaroli@cwt.com

In-house Counsel

Edward G. Case
University of Rochester
601 Elmwood Avenue, Suite 308
Rochester, NY 14642
(585) 275-5831
Fax: (585) 273-1024
edward_case@urmc.rochester.edu

Section Committees and Chairs
The Health Law Section encourages members to participate in its programs and to volunteer to serve on the 
Committees listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for 
further information about these Committees.

Long-Term Care

Raul A. Tabora
Ruffo, Tabora, Mainello &
   McKay, P.C.
300 Great Oaks Boulevard, Suite 311
Albany, NY 12203
(518) 218-2088 
Fax: (518) 218-2086
rtabora@ruffotabora.com

Managed Care

Robert P. Borsody
Phillips Nizer LLP
666 Fifth Avenue, 29th Floor
New York, NY 10103
(212) 977-9700
Fax: (212) 262-5152
rborsody@phillipsnizer.com

Harold N. Iselin
Greenberg Traurig, LLP
54 State Street
Albany, NY 12207
(518) 689-1400
Fax: (518) 689-3499
iselinh@gtlaw.com

Membership

Hon. James F. Horan, ALJ
NYS Health Department
433 River Street
5th Floor, Suite 330
Troy, NY 12180
(518) 402-0748
Fax: (518) 402-0751
jfh01@health.state.ny.us
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To order call 1-800-582-2452 or visit us 
online at www.nysba.org/pubs
Mention code: PUB0055 when ordering.

Legal Manual 
for New York 
Physicians
Second Edition

Editors: Robert Abrams, Esq.
 Donald R. Moy, Esq.

Includes major contributions by the Department of Health 
and other state agencies.

NYSBABOOKS

•  Reimbursement and Billing Issues

•  Employment and Office Management Issues

•  OSHA

•  Fraud and Abuse, Anti-Kickback and Self-
Referral (Stark) Laws and Regulations

•  Informed Consent

•  Child and Adult Abuse Laws

•  Physician Contracting with Hospitals, HMOs 
and Other Third Party Payors

Over fifty topics including:

2006 • 1,032 pp. • PN: 41325
List Price: $105*
Member Price: $90*
*  Prices include shipping and handling, but 

not applicable sales tax.

Written and edited by more than fifty experienced practitioners, 
Legal Manual for New York Physicians, Second Edition is a practical 
reference guide for attorneys representing physicians and anyone 
involved with the medical profession. 

•  Health Department Disciplinary Programs

•  Special Issues Involving Infectious Diseases

•  Treatment of Minors

•  Physician Advertising
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