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A Message from the Section Chair

Many past chairs of the
Health Law Section have
taken the opportunity to use
this column to talk about
recent developments in
health law or recent events
and activities of the section.
I thought | would veer from
that path a bit and focus
on how involvement in the
Health Law Section can
be professionally reward-
ing for all of our members
and greatly advance our
specialty.

At a time when we face far-reaching changes to the
health law landscape, as well as to the practice of law in
general, ensuring a rewarding professional practice ser-
vicing our clients to the best of our abilities as health care
lawyers can be achieved with the assistance of section
membership and participation. I believe this and would
like to tell you why.

I am very proud to be the current Chair of the Health
Law Section because | genuinely believe that | am a
product of it in so many ways. | joined the section in law
school and have maintained my membership since. | have
worked with, worked on the other side of, or worked for
most of our former chairs. | have written for this Journal
on several occasions and either chaired, co-chaired or
spoken at many of our CLE events over the years. | have
attended nearly all of our CLE programs. | have also
chaired one of our substantive committees and had the
opportunity to participate in our executive committee and
rise through the ranks of our section officers. | have likely
called on over 50 members of the section at different
points in time to pick their individuals brains on a sub-
stantive health law issue, some more than others. The sec-
tion provided me with most of these opportunities and,
as a result | have had, and continue to have, a rewarding
career with wonderful professional opportunities.

Participation in the section pushes our legal specialty
forward and provides our members with educational,
networking and professional opportunities that are
incredibly valuable. Every one of our 1100+ members can
benefit from section membership. Active involvement in
the section will provide you with opportunities to learn
and understand all of the current developments in health
law as well as practical issues in the practice of health
law. Active involvement provides our members with the
opportunity to meet and establish relationships with an
incredible collection of health care lawyers unmatched in

size and depth of experience. Active involvement advanc-
es our specialty through the scholarship in the Health Law
Journal, the myriad reports and issues we take up and the
collegial discussions that occur between our members on

many of the pressing issues of the day.

I have shared my “story” about how the section has
been valuable to me and | believe it can be valuable to all
of you too. So, let me challenge you to take hold of your
professional career trajectory, advance your chosen legal
specialty and get involved in Health Law Section activi-
ties. I don’t think you will be disappointed. You can—

= Join your colleagues at a Membership Reception.
Our last such Receeption was on December 2, 2010
in NYC. We expect to have another in the early
Spring.

= Take the opportunity to listen and participate in
one or more of our upcoming Webinar Series,
entitled “Doing the Deal With Health Care Provid-
ers.” The first in the series was on November 16,
2010 and the second on January 11, 2011.

= Save the date and make sure you attend our An-
nual Meeting on January 26, 2011. We have a great
meeting planned on significant health law issues
that have arisen in the last year.

= Participate in one of our substantive committees.
The executive committee has been working on
a plan to get our committees to do more for our
members—and with your help we can.

= Write something for the Health Law Journal. Share
your professional skills with your peers; we can all
gain from it.

= Ask your colleagues a question on our listserv. We
have a great group of colleagues always willing to
get involved in a lively discussion or point some-
one in the right direction.

= Reach out to our executive officers and committee
chairs. Let us know why the section is valuable to
you or why it hasn’t been and what you would like
to see the Health Law Section do or not do for its
members.

Finally, I want to end with thanking Ed Kornreich for
his immediate past Chairmanship of the section. Ed has
been, and continues to be, a valuable participant in our
section and we have all benefited from his dedication to
our activities.

Ari J. Markenson
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In the New York State Courts

By Leonard M. Rosenberg

Southern District of New

York Holds That a Voluntary,
Nonsalaried Member of a Hospital’s
Faculty Practice Is Not an Employee
Under New York Labor Law 8§

740 and 741, and That Supervisory
Individuals Cannot Be Held Liable
for Retaliatory Personnel Actions
Under Labor Law § 741

Geldzahler v. New York Medical
College, __ F. Supp.2d __, 2010 WL
3853245 (S.D.N.Y. Sept. 30, 2010).
Plaintiff, a former faculty member
and director of a medical residency
program of Defendant New York
Medical College (“NYMC™), brought
a pro se action against NYMC, his
former supervisor, Dr. Joseph Mo-
rales (“Dr. Morales™), and the re-
placement director of the residency
program, Dr. Jay P. Goldsmith (“Dr.
Goldsmith”), alleging that he was
terminated from his position as
director and then, two years later,
removed from the NYMC faculty
practice, in retaliation for complaints
he made about the structure of the
residency program and dangers to
patient safety and welfare. Plaintiff
sought relief for breach of contract,
wrongful discharge, and for alleged
violations of New York Labor Law
88 740 and 741, also known as New
York’s Whistleblower Laws. Plain-
tiff’s claims of breach of contract and
wrongful discharge were dismissed
in an earlier decision.

The District Court granted Defen-
dants’ motion for summary judgment
and dismissed Plaintiff’s §§ 740 and
741 claims in their entirety. Plain-
tiff’s allegations of retaliation rested
on two separate incidents. First, he
was terminated from his position as
director of the medical residency pro-
gram by Dr. Morales in April 2007.
However, he remained a member
of the NYMC faculty practice, as a
voluntary, unsalaried private dentist
until 2009, when he was denied reap-
pointment during NYMC's two-year
reappointment cycle, based upon a

recommenda-
tion by Dr.
Goldsmith in
late 2008.

The Court
first addressed
Plaintiff’s claims
under § 740. As
an initial matter,
because Plaintiff did not bring his
lawsuit until February 25, 2009, the
Court dismissed his claim for retalia-
tory discharge in 2007 as time-barred
under Labor Law 8 740’s one-year
statute of limitations.

The Court further held that
Plaintiff’s claim for wrongful removal
from the faculty practice in 2009 un-
der 8 740 was not cognizable because
Plaintiff was not an “employee” of
NYMC in 2009 as required under
the statute. Section 740 applies only
to “employees,” which it defines as
individuals who work “under the
control and direction of an employer
for wages or other remuneration.”
N.Y. LAB. § 740(1)(a). Once Plaintiff
was terminated from his program
director position in 2007, he no longer
received a salary from NYMC, and
earned income only through billings
in his private practice. Therefore, he
was not an “employee” protected
by the anti-retaliation provisions of
§ 740, and could not recover under
that statute.

The Court also dismissed Plain-
tiff’s claim under § 741, which is the
whistleblower statute specifically
applicable to healthcare employees.
First, because § 741 applies only to
individuals who perform services
“for wages or other remuneration,”
(N.Y. LaB. § 741(1)(a)), and Plaintiff
stopped receiving a salary in 2007,
the Court dismissed the portion of
Plaintiff’s § 741 claim that relied on
Dr. Goldsmith’s 2008 recommenda-
tion to terminate Plaintiff from the
faculty practice, since Plaintiff was
not an employee under § 741 at that
time.

The Court also held that Plain-
tiff could not maintain a § 741 claim
for his 2007 termination against Dr.
Morales in his individual capacity be-
cause Dr. Morales was not Plaintiff’s
“employer” as that term is defined
in § 741. Section 741 prohibits retalia-
tory actions taken by “employers,”
defined as a “partnership, associa-
tion, corporation, the state, or any
political subdivision of the state” who
perform health services. See N.Y. LAB.
§ 740(1)(b). Unlike its sister statute, §
740, the definition of “employer” in §
741 does not include individual per-
sons. The Court disagreed with the
prior holding in Sulieman v. Roswell
Park Cancer Institute, 2008 WL 2690278
(W.D.N.Y. June 30, 2008), in which
the court held that § 741 could apply
to individual supervisors as well as
corporate employers. Instead, the
Geldzahler Court found that, because
individuals were explicitly included
in the definition of employer in § 740,
the conspicuous exclusion of individ-
uals from the definition in § 741 must
be considered deliberate.

Finally, the Court dismissed
Plaintiff’s § 741 claim against NYMC
because it found that NYMC had
reasons to discharge Plaintiff other
than Plaintiff’s complaints about
the residency program. Specifically,
there was extensive and undisputed
evidence in the record of a long-
contentious relationship between
Plaintiff and Dr. Morales, who often
differed on their views of how the
residency program should be run and
had a demonstrated inability to work
together. Moreover, the Court found
that the fact that Plaintiff had com-
plained about the dangers posed by
the residency program for years prior
to his termination without adverse
consequences clearly indicated that
his complaints did not lead to his
termination.

NYSBA Health Law Journal | Fall 2010 | Vol. 15 | No. 2



Court of Appeals Enforces Contract
Provision Allowing Surgery Center
to Share in Fees From Employee’s
Off-Site Anesthesiology Service

Glassman v. Prohealth Ambula-
tory Surgery Center, Inc., et al., 14
N.Y.3d 898 (N.Y. 2010). Plaintiff, an
anesthesiologist, brought this action
to recover damages for his former
employer’s breach of their employ-
ment agreement. Plaintiff alleged that
Defendants, an ambulatory surgery
center (“ASC”) and its principals,
failed to pay him the compensation
and severance pay promised by the
agreement should Plaintiff be termi-
nated without “just cause” from his
position as Director of Anesthesiol-
ogy and Medical Director.

Defendants moved for summary
judgment dismissal of the complaint
on the ground that the entire agree-
ment is unenforceable, as a similar
type of fee sharing provision was
deemed illegal under recent case law.
The provision at issue provided that
the ASC would share in fees earned
for anesthesia services performed
by Plaintiff outside of its location.
Defendants argued that the provi-
sion contravened the ASC’s operating
certificate, which limits its author-
ity to provide medical services to
the ASC. Accordingly, the provision
at issue constituted improper fee
splitting. The motion court agreed
that the fee sharing provision was
unenforceable, but rather than setting
aside the entire agreement, it severed
the fee sharing provision and permit-
ted Plaintiff to proceed to trial on his
claim for severance pay.

After a bench trial, the trial court
entered judgment for Plaintiff and
awarded monetary damages. The Ap-
pellate Division affirmed. The Court
of Appeals reversed, and remitted the
matter to the trial court to address
damages as they relate to the contrac-
tual provision at issue.

The Court of Appeals noted that
while the practice outlined by the
disputed contractual provision is
inconsistent with 10 NYCRR 401.2(b),
which states that “[a]n operating

certificate shall be used only by the
established operator for the designat-
ed site of operation,” the fee sharing
provision is still enforceable, as it is
merely malum prohibitum (i.e., an act
forbidden by law, but not inherently
immoral). The Court concluded that
it would be inappropriate to allow
the parties to escape their contrac-
tual obligations, freely entered into,
“where there are regulatory sanctions
and statutory penalties in place to
redress violations of the law.”

The Court noted that such sanc-
tions existed, i.e. Public Health Law
8§ 2806(1)(a), which authorizes the
Department of Health to revoke, sus-
pend, limit, or annul an ambulatory
surgery center’s operating certificate
for failing to comply with the law
or its rules and regulations; and the
State Board for Professional Medical
Conduct, which has statutory power
to impose sanctions for fee-splitting
arrangements that violate statutory
prescriptions. As neither agency was
involved in this matter, and there
is no overarching public policy that
mandates voiding the contract, the
Court of Appeals held that the provi-
sion was valid and enforceable. It
therefore remitted the matter to the
trial court for a consideration as to
whether Defendants are entitled to a
setoff derived from their contractual
share of fees from Plaintiff’s off-site
anesthesia services.

DOH Barred From Exercising
Common-Law Right of Recoupment
to Correct Computational Errors
After Rates Have Become Final
Under Its Regulations

DMN Mgmt. Servs., LLC d/b/a Cap-
ital Living & Rehab. Centers v. Daines,
_ N.y.S.2d __, 2010 WL 4342076 (3d
Dep’t Nov. 4, 2010). In this proceed-
ing, the Appellate Division addressed
a matter of first impression: whether
the Department of Health (“DOH”)
may exercise its common-law right of
recoupment to correct an undisputed
computational error in a facility’s re-
imbursement rate after the mistaken
rate had become final for auditing
purposes.

Petitioner operated several resi-
dential health care facilities, which
had filed rate appeals seeking revi-
sions to its Medicaid reimbursement
rates for the years 1999 through 2005
as a result of mortgage refinancing. In
2007, the DOH acted upon those rate
appeals, but simultaneously discov-
ered and recouped overpayments
stemming from an unrelated error in
the DOH'’s calculation of petitioner’s
1998, 1999 and 2001 rates.

Petitioner commenced an Ar-
ticle 78 proceeding seeking to annul
the DOH’s retroactive recoupment
of the reimbursements for the 1998
rate year, which was the only year
not included in the rate appeals. The
motion court granted Petitioner’s
application to annul the recoupment
as untimely. Upon a review of the
DOH’s auditing regulations (see, e.g.,
10 NYCRR 86-2.7; 18 NYCRR 517.3)
and the cases applying the common-
law right of recoupment, the Appel-
late Division affirmed.

Under the auditing regulations,
the DOH is entitled to commence an
audit of a provider’s statistical and
cost reports within six years after
such reports are due or filed, during
which time providers must maintain
their books and records for inspec-
tion. Based upon the audit, the DOH
may then correct any erroneous
reimbursement rates, which are pro-
visional until an audit is completed,
or until the expiration of the six-year
period if no audit is commenced.

18 NYCRR 517.3(a)(1).

Generally, under the common-
law right of recoupment, a municipal
administrative agency, such as the
DOH, may retroactively recoup pay-
ments erroneously made as a result
of computational or technological
errors that do not involve the exercise
of judgment (i.e. issues that do not
require an agency’s interpretation
or expertise). Significantly, the DOH
argued that there was no time limita-
tion on exercising this common-law
right, and the regulatory time limita-
tion for audits did not apply to this
common-law remedy.
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However, the Court pointed
out that the common-law right of
recoupment appeared to be based,
in part, on the provisional nature of
the reimbursement rates. In the cases
upholding the common-law right to
recoup overpayments, the rates were
still subject to revision and retroactive
readjustment under the regulations
because the DOH had either com-
menced a timely audit or corrected
the error before the audit period
elapsed.

Therefore, the Court logically
inferred that, if the DOH fails to
timely commence an audit, such that
the rates have become final, “the
provider’s right to payment becomes
vested, and the Department may no
longer make readjustments or recover
overpayments resulting from errors
that could have been corrected by
conducting an audit.” Here, the DOH
conceded that it could no longer
conduct an audit of petitioner’s 1998
reimbursement rate.

In sum, the Court held that the
DOH could not rely on the common-
law right of recoupment to circum-
vent its own regulatory time limita-
tions, which established finality for
a provider’s reimbursement rates.
Notwithstanding the usual deference
given to an agency interpreting its
own regulations, the DOH thus could
not recoup petitioner’s 1998 Medicaid
reimbursement payments, which had
become vested.

Appellate Division Holds
Employees of Group Home Immune
From Civil Liability for Reporting
Alleged Sexual Abuse of Resident

Marilyn S., et al. v. Independent
Group Home Living Program, Inc., et al.,
73 A.D.3d 895 (2d Dep’t 2010). Plain-
tiffs’ son, a mentally challenged adult
residing at Defendant group home,
stated that his mother had sexu-
ally abused him. Three of the group
home’s employees, also individual
Defendants, were present during the
statement and reported it to their
supervisor. The group home then
reported the alleged sexual abuse to
the Suffolk County Police Depart-

ment, the Commission on Quality of
Care and Advocacy (the “Commis-
sion”), and the Long Island Devel-
opmental Disability Services Office.
An investigation by the Commission
determined that the allegations were
inconclusive.

Thereafter, Plaintiffs sued the
group home and its employees to
recover damages for defamation and
intentional infliction of emotional dis-
tress in connection with the reporting
of the sexual abuse allegations. The
motion court granted Defendants’
motion for summary judgment in
part.

Citing Mantis v. United Cerebral
Palsy Association of Nassau County,
Inc., 173 Misc.2d 778 (Sup. Ct., Nas-
sau Co. 1997), the Appellate Division
held that Plaintiffs’ claims against De-
fendant and its employees for inten-
tional infliction of emotional distress
and defamation could not stand, as
they were, by statute, immune from
any liability for reporting the alleged
sexual abuse. Social Services Law §
473-b provides that any person who
in good faith believes that someone
eighteen years of age or older may
be an endangered adult or in need of
protective or other services shall have
immunity from any civil liability that
might otherwise result by reason of
making a report. Defendants estab-
lished that the home and its employ-
ees acted in good faith in reporting
the sexual abuse allegations, and
Plaintiffs failed, in their opposition, to
raise a triable issue of fact with regard
to this issue.

The Appellate Division further
held that Plaintiffs’ claim for inten-
tional infliction of emotional distress
against Defendant employees for
conduct other than reporting the
alleged sexual abuse also could not
stand. None of this other conduct al-
leged by Plaintiffs was, as a matter of
law, “so outrageous in character, and
so extreme in degree, as to go beyond
all possible bounds of decency, and to
be regarded as atrocious, and utterly
intolerable in a civilized community.”

Court Precludes Expert
Testimony to Bolster Witness
Credibility Based on Results of
Functional Magnetic Resonance
Imaging Test

Wilson v. Corestaff Services L.P, et
al., 28 Misc.3d 425, 900 N.Y.S.2d 639
(Sup. Ct., Kings Co. 2010). Plaintiff
sued her employment agency alleg-
ing that she was retaliated against
after she reported inappropriate
conduct by another employee at the
work site. Defendants filed a motion
in limine to preclude plaintiff’s expert
witness from testifying regarding the
results of plaintiff’s witness’ Func-
tional Magnetic Resonance Imag-
ing (“fMRI”) test, which is akin to
a polygraph test. Plaintiff opposed
the motion and cross moved for a
Frye hearing concerning the results
of the fMRI test. Essentially, plaintiff
sought to use the fMRI test to bolster
the credibility of a key witness in this
case.

The motion court granted defen-
dants’ motion in limine to exclude the
testimony of plaintiff’s fMRI expert,
and denied plaintiff’s motion for a
Frye hearing.

In reaching its decision, the court
followed well-established New York
jurisprudence and the principles set
forth in Frye v. United States, 29 F. 1013
(Ct. App. D.C. 1923), which provide
that expert testimony is proper only
if it is based on scientific principles,
procedures or theory, and after the
principles, procedures or theories
have gained general acceptance in the
relevant scientific field, proffered by
a qualified expert and on a topic “be-
yond the ken of the average juror.”

Applying Frye to this case, the
court concluded that the opinion to
be offered by plaintiff’s expert is of a
collateral matter, i.e., the credibility of
a fact witness based on the results of
the witness’ fMRI test. Because cred-
ibility is a matter solely for the jury
and is clearly within the ken of the
typical juror, the opinion of an expert
is unnecessary and improper.
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In addition, the court noted that
there was no reported case in New
York or the rest of the country which
deals with the admissibility of the
results of a fMRI test. However,
the court found that even a cursory
review of the scientific literature dem-
onstrated the fMRI test has not been
accepted in the scientific commu-
nity as a reliable resource to show a
person’s past mental state or to gauge
credibility.

Appellate Division Holds That
Surrogate’s Imposition of Monetary
Limit on a Supplemental Needs
Trust Was Abuse of Discretion

In re Estate of Woolworth, 76
A.D.3d 160, 903 N.Y.S.2d 218 (4th
Dep’t 2010). Petitioner, as administra-
trix of the estate of her husband (“de-
cedent”), sought an order confirming
the settlement of wrongful death
suit, and approval of a supplemental
needs trust (“SNT”) to be funded
by petitioner’s share of proceeds
from the settlement. The Surrogate’s
Court approved the settlement but
denied funding the SNT with more
than $100,000, as that would shelter
available resources and make the
government responsible to pay for
petitioner’s care.

Petitioner receives Medicaid
benefits from the Oswego County
Department of Social Services (DSS).
Limiting the amount of the settlement
proceeds to be placed in the SNT
would render petitioner ineligible to
receive Medicaid benefits. DSS con-
sented to the establishment and terms
of the SNT proposed by petitioner.

The Appellate Division con-
cluded that the Surrogate abused his
discretion in conditioning the ap-
proval of the SNT upon petitioner’s
agreement to limit the funding of the
trust to $100,000. Accordingly, the
court reversed the Surrogate’s denial
of the proposed SNT, and granted the
petition in its entirety.

The court noted that an SNT “is
a ‘discretionary trust established for
the benefit of a person with a severe
and chronic or persistent disability’

(EPTL 7-1.12[a][5]) that is designed

to enhance the quality of the disabled
individual’s life by providing for
special needs without duplicating
services covered by Medicaid or de-
stroying Medicaid eligibility.” Specifi-
cally, the SNT is designed to “address
the unique and difficult situation
faced by severely disabled individu-
als with assets that are sufficient to
end their Medicaid eligibility but in-
sufficient to account for their medical
costs.” Under the pertinent statutes,
42 USC 8 1396p (d)(4)(A) and Social
Services Law § 366(2)(b)(2)(iii)(A),
neither the corpus nor the income of
an SNT is considered a resource or
income available to the disabled trust
beneficiary.

In reaching its decision, the court
first analyzed whether petitioner
satisfied the eligibility requirements
for a SNT, and whether the trust
documents were in conformance with
the relevant statutory law and regula-
tions. The court acknowledged that
the federal and state legislation gov-
erning the establishment and opera-
tion of SNTs allows a disabled person
under 65 years of age who receives
a lump sum of money to maintain
Medicaid eligibility by transferring
the funds into an SNT, provided that,
in exchange, the state is given a prior-
ity interest in the balance of the SNT
upon the beneficiary’s death.

Here, the court found that there
was no dispute that petitioner was
disabled and under 65 years of age,
or that the proposed SNT was in
conformance with the requirements
of EPTL 7-1.12(a)(5) and provided the
State of New York with the remainder
interest described in Social Services
Law § 366(2)(b)(iii)(A).

By limiting the funding of the
SNT, the Surrogate ensured that pe-
titioner would lose her eligibility for
Medicaid, a result that is inconsistent
with the public policy underlying
SNTs and the Surrogate’s function
in approving and supervising their
establishment. In addition, the court
pointed out that none of the pertinent
statutes or regulations supported a

limitation upon the amount of money
that may be used to fund an SNT, and
none of the cases construing those
statutes and regulations had in fact
imposed such a limitation.

Appellate Division Dismisses
Wrongful Life Claim

DeChico v. Northern Westchester
Hosp. Center, 73 A.D.3d 838, 900
N.Y.S.2d 743 (2d Dep’t. May 11, 2010).
The plaintiff, a mother of a child born
with a rare, congenital birth defect,
asserted claims against defendants
to recover damages for wrongful life,
the extraordinary costs of the child’s
medical care, and for lack of informed
consent. The plaintiff’s claims were
based upon allegations that the
defendants failed to advise her of the
significance of certain test findings,
failed to order additional tests, and
failed to advise her regarding the pos-
sibility of terminating her pregnancy.

The Appellate Division reversed
the trial court’s decision denying
summary judgment and dismissed
all of the plaintiff’s claims. The court
found that the wrongful life claim
should have been dismissed and
noted that “no cause of action may
be maintained...for ‘wrongful life,’
i.e., that [the child] would never have
been born but for the negligence of
the defendant” (internal citations
omitted).

The court also held that the
plaintiff could not maintain her claim
for extraordinary costs of the child’s
medical care. To sustain this claim,
the plaintiff was required to estab-
lish that the defendants’ negligence
deprived her of the opportunity to
terminate her pregnancy. Central to
the court’s dismissal of this claim was
its analysis of Penal Law § 125.05,
which makes it unlawful to terminate
a pregnancy after the twenty-fourth
gestational week, unless the mother’s
life is in jeopardy. Here, the birth
defect did not reveal itself in tests
until after the twenty-fourth gesta-
tional week nor did it endanger the
plaintiff’s life. Therefore, the court
determined that “any negligence on
the part of the defendants did not
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proximately cause the complained-of-
damages.”

Furthermore, the court also
observed that the plaintiff failed to
raise a triable issue of fact regarding
“whether the defendant physicians
had a duty to advise [her] as to the le-
gality of late-term abortions in states
other than New York.”

Lastly, the court dismissed the
plaintiff’s lack of informed consent
claim, reasoning that she did not al-
lege that “defendants failed to obtain
her informed consent in connection
with the performance of any affirma-
tive treatment or testing involving a
violation of her physical integrity.”

Appellate Division Affirms
Dismissal of Medical Malpractice
Action Against Hospital Under New
York Mental Hygiene Law

Lawlor v. Lenox Hill Hosp., 74
A.D.3d 695, 905 N.Y.S2d 60 (1st Dep’t
June 29, 2010). A former patient of
Lenox Hill Hospital (“Hospital’)
brought a medical malpractice action,
alleging that the Hospital departed
from good and accepted medical
practice during the patient’s three
previous alcohol-related hospital-
izations by failing to, among other
things, psychiatrically evaluate the
patient. A month after the patient’s
last hospitalization, he suffered an
alcohol-related seizure, fell, and sus-
tained permanent brain damage.

The Appellate Division upheld
the lower court’s decision, which
granted summary judgment for the
Hospital. The court observed that un-
der New York’s Mental Hygiene Law
alcoholism is not considered a mental
illness. Pursuant to this statute, the
Hospital could not have involuntarily
committed the patient solely for the
treatment of his alcoholism. There-
fore, the court found that the patient’s
expert had failed to raise an issue of
fact to defeat the Hospital’s motion
for summary judgment.

The Appellate Division also
noted that even if the Hospital had
failed to properly examine or treat the

patient during each hospitalization,
it could not find that any of these
alleged failures were the proximate
cause of the patient’s fall and result-
ing brain damage.

Appellate Division Holds That Peer
Review Privilege Bans Discovery
of Hospital’'s Medical Staff
Credentialing Process

Stalker v. Abraham, 69 A.D.3d
1172, 897 N.Y.S.2d 250 (3d Dep’t Jan.
21, 2010). Plaintiff brought a medical
malpractice action against defen-
dants, a hospital and a physician who
was on its medical staff, alleging that
the hospital knew or should have
known that the physician was unfit
to practice medicine but nonetheless
allowed him to continue practicing.
During discovery, the plaintiff sought
to compel deposition testimony from
a hospital representative regarding
the hospital’s medical staff credential-
ing process generally and specifically
regarding defendant physician.

The Appellate Division affirmed
the trial court’s issuance of a protec-
tive order, which shielded the hos-
pital from having to disclose infor-
mation related to its medical staff
credentialing process, and its decision
to appoint and reappoint defendant
physician. The court found that the
issuance of the protective order was
proper as the hospital had satisfacto-
rily invoked the peer review privi-
lege, which is described in Education
Law § 6527(3) and Public Health Law
§ 2805-m.

To invoke the privilege, the hos-
pital was required to show that it had
a peer review procedure and that the
information for which the privilege is
claimed was obtained or maintained
in accordance with that peer review
procedure. Primary to the court’s
decision was the legislative policy
underlying the peer review privilege,
which supports “confidentially in
order to encourage peer review [and]
outweighs [a] plaintiff[’s] need for
evidence in order to prove [a] cause
of action” (internal citations omitted).

The court also observed that the
protective order did not completely
foreclose plaintiff’s ability to garner
possible evidence in support of her
claim. Any information obtained by
the hospital beyond the bounds of the
peer review and credentialing process
which evidenced its knowledge of the
physician’s competence was discover-
able. The court also remarked that the
plaintiff here had already discovered
evidence from public sources, which
allegedly supported plaintiff’s claim
of the hospital’s prior knowledge of
the physician’s alleged incompetence.

Physician’s License Restricted for
Failure to Keep Accurate Records

Bakshi v. N.Y. S. Dep’t of Health,
71 A.D.3d 1233, 896 N.Y.S.2d 508 (3d
Dep’t 2010). Petitioner, a licensed
physician, brought an Article 78
proceeding challenging the decision
of the Administrative Review Board
For Professional Medical Conduct
(“ARB”), which, among other penal-
ties, limited Petitioner’s medical li-
cense to practice only in government
licensed or government operated
facilities because such facilities would
ensure supervision and monitoring of
Petitioner’s practice of medicine.

The ARB’s decision was based
upon the Hearing Committee’s find-
ings that Petitioner was negligent
and incompetent in his practice of
medicine due to his failure to take
adequate patient histories, and to
keep accurate records and informa-
tion regarding his referrals to another
physician. The ARB found that Peti-
tioner’s failures were deficiencies in
an essential diagnostic task.

The ARB agreed with the Com-
mittee’s determination to suspend
Petitioner’s license for 18 months,
and stay the suspension. The ARB,
however, replaced the Commit-
tee’s imposition of probation with a
restriction that limited Petitioner’s
practice to only government licensed
or government operated facilities
because “such facilities would guar-
antee supervision and monitoring” of
Petitioner’s practice of medicine.
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The Appellate Division affirmed
the ARB’s decision and held that,
based upon the facts presented, the
ARB penalty was not ““so dispropor-
tionate to the offense that it [wa]s
shocking to one’s sense of fairness.”
The records showed that Petitioner
failed to obtain and document the
causes and effects of his patient’s
injuries, but instead used forms on
which he merely checked off pre-
printed symptoms and boilerplate
findings. The ARB felt Petitioner had
also compromised coordination of pa-
tient care by failing to note his refer-

rals to a pain management specialist
and failing to maintain in the charts
copies of the specialists’ reports. The
evidence provided a “rational basis”
for the ARB’s decision, and, given the
nature of Petitioner’s misconduct,
was “not shocking to one’s sense of
fairness.”

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a partner
in the firm of Garfunkel Wild,

P.C., a full service health care firm
representing hospitals, health care
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In the New York State Legislature

By James W. Lytle

As we prepare for a new Legisla-
ture in 2011, accompanied by a new
Governor and Administration, we can
anticipate a new dynamic health care
agenda, much of which may relate to
the implementation of federal health
reform. While the Patient Protection
and Affordable Care Act (PPACA) es-
tablishes a national framework, states
play a key role in implementation
of its proposals to expand coverage,
to ensure access for the insured and
uninsured and to enact payment and
delivery system reform.

Background and fiscal context:
Predicting how New York State might
implement health reform would be
a dangerous enterprise, at least as of
late fall, 2010. Since many of the pro-
visions of PPACA are phased in over
several years and most will require
some degree of federal regulatory
clarification and implementation,
certain elements of the federal health
reform regime have not yet taken
shape. Little definitive guidance has
been provided by the federal govern-
ment on many key provisions. At the
same time, New York State officials
are not yet in a position to provide
definitive guidance on the shape of
health reform, New York style. With
a new Administration assuming the
reins in Albany in January, many of
the most significant policy decisions
must await the arrival of the Cuomo
team and the appointment of the key
policy makers with responsibility
for health care and health insurance
issues.

Meanwhile, New York State is
in the grips of what may be its worst
fiscal crisis. New York State officials
have already complained that the
$1 million provided by the federal
government to aid in the establish-
ment of the required health insur-
ance exchange will not be sufficient.
Thanks to rounds of state layoffs and
early retirement incentives, we have
witnessed the departures of a whole

generation of
State employ-
ees, includ-

ing key and
longstanding
leaders within
the Department
of Health and
the Insurance
Department, as State government
continues to downsize. The absence
of State resources and a depleted
State workforce—and an irretrievable
loss of institutional memory—will
make implementation that much
more challenging.

Health Care Reform Advisory
Committee: On August 31, 2010,
Governor Paterson established an
Advisory Committee to assist the
relevant state agencies (referred to
as the State’s “Health Care Reform
Cabinet”) to provide guidance to the
Administration on the implementa-
tion of PPACA and to ensure “stake-
holder and public engagement in all
aspects of federal health care reform.”
To augment the Advisory Commit-
tee’s efforts, seven work groups have
been convened to address the follow-
ing issues:

= Health Benefit Exchange
= Commercial Market Reforms

< Public Health Insurance
Programs

e Qutreach and Enrollment

= Cost Containment/Delivery
System Reforms

= Public Health
= Long Term Care

As of this writing, the full Advisory
Committee has held two meetings
and the workgroups have yet to
convene, but were expected to begin
meeting before the end of the year.

Key issues for New York State:
While the answers may not be forth-

coming for a while, some of the most
important questions to be answered
have become clear. A very abbreviat-
ed list of some of the more significant
policy decisions would include the
following:

The Health Insurance Exchange: By
January 1, 2014, the State must es-
tablish a Health Insurance Exchange,
through which individuals and em-
ployers may purchase health insur-
ance coverage. The Exchange will act
as a portal that will link purchasers
to health insurance options. Small
employers and small groups will be
able to access coverage through the
Exchange at its inception; the State
may allow larger employers (those
with more than 100 employees) to uti-
lize the Exchange beginning in 2017.
Among the issues that the State will
have to resolve are the following:

= Will the Exchange be an ac-
tive purchaser of insurance,
a clearinghouse or a selective
contracting agent?

= How will the Exchange define
small and large groups and
how and when will employer
groups access insurance
through the Exchange?

= Should there be one state-
wide Exchange or Regional
Exchanges?

< What standards—relating to
marketing, benefit and network
adequacy, and quality im-
provement—will be imposed
through the Exchange?

= How will the costs of the
Exchange—which must be
self-sustaining after 2015—be
financed?

= How will the Exchange en-
able easy navigation of health
insurance benefits through its
consumer outreach and enroll-
ment practices?
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Benefit Issues: The coverage of-
fered through the Exchange must
satisfy a federally mandated “Es-
sential Benefits Package,” the bare
outlines of which are contained in
PPACA but are to be further defined
by the HHS Secretary in a manner
equal to the typical coverage pro-
vided by employers and that does
not discriminate on the basis of age,
disability or expected length of life.
PPACA requires, at a minimum, cov-
erage of ambulatory patients services,
emergency services, inpatient care,
maternity and newborn care, mental
health and substance abuse services,
prescription drugs, rehabilitative and
habilitative services and devices, lab-
oratory services, preventive and well-
ness services, and pediatric services,
including vision and oral care. While
somewhat broad, benefits are still
substantially less extensive than exist-
ing New York State health insurance
benefit mandates—which include, for
example, chiropractic care, eating dis-
order treatment, infertility treatment,
and home health care. If, however,
the State mandates benefits beyond
the federally prescribed Essential
Health Benefits, it will be required
to defray cost of such mandates—a
requirement that will be very difficult
for New York to satisfy.

The key issues, then, are:

< Will New York simply accept
the Essential Benefits Package
asis?

= If not, which benefits will
New York State be prepared to
require—and to pay for?

Similar issues will arise under
Medicaid: Newly enrolled mandatory
Medicaid enrollees will receive a
“benchmark benefit package” that
must, at a minimum, satisfy the
statute’s “essential benefit package”
but may be less generous than the

current Medicaid benefit. The State
will have to decide:

= Will the newly enrolled Med-
icaid enrollees be able to avail
themselves of home health care
and long-term care services,
dental and vision care, emer-
gency medical transportation
and various other services that
have long been part of Medic-
aid coverage?

= Will the State establish a Basic
Health Program for persons
with incomes between 133%
and 200% of FPL and legal im-
migrants (otherwise ineligible
for five years from enrolling in
Medicaid) with incomes below
133% of FPL and, if so, what
benefits will be available to
these enrollees?

Reconciling PPACA with State Law
requirements: A host of the federal
health reform provisions may require
some fine-tuning of pre-existing New
York State requirements. As just one
example, under PPACA, tax-exempt
hospitals will be required to satisfy
new federal community needs as-
sessments (effective two years after
the date of PPACA'’s enactment) and
financial assistance policies (effective
in the first taxable year post-enact-
ment). The community needs assess-
ment must be conducted every three
years and must lead to the implemen-
tation of a strategy to meet unmet
needs identified by the assessment.
Hospitals must also implement a fi-
nancial assistance policy that defines
eligibility for free or discounted care,
that limits charges for emergency
and medically necessary care for
uninsured patients to lowest amounts
charged to insured patients and that
precludes engaging in aggressive
collection practices until assessing
whether the patient qualifies for
financial assistance. These provisions

are very similar to, but slightly dif-
ferent from, existing New York State
law requirements on hospitals that
mandate a community services plan
(PHL § 2803-1) and that require col-
lection and financial aid policies as a
condition for receipt of indigent care
payments (PHL § 2807-k(9)). While
nothing compels the State to take ac-
tion, making the two varying sets of
requirements compatible would seem
to be a good idea.

Regulation of Accountable Care
Organizations: One of the most sig-
nificant system reforms involves cre-
ations of Accountable Care Organiza-
tions to coordinate and manage care.
Early indications from CMS and from
accrediting entities, such as NCQA,
suggest that the development of
ACOs will require a structure, quality
assurance activities and information
systems that may be comparable to
what is required to operate a man-
aged care organization—and how
these entities will be regulated by the
States remains to be seen.

Other payment and health system
reforms: The federal act establishes a
new Center for Medicare and Medic-
aid Innovations, which appears to be
the focal point of the more systemic
reform initiatives and has been ap-
propriated $10 billion to spend over
the next decade in efforts to enhance
quality and “bend the cost curve.”
How New York State will seek to
access these resources or mirror its ac-
tivity remains to be seen: among the
many other recommendations offered
by Lt. Governor Ravitch on reforming
the Medicaid program was a recom-
mendation to establish a similar CMI
at the State level.

Jim Lytle is a partner in the
Albany office of Manatt, Phelps &
Phillips, LLP.
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In the New York State Agencies

By Francis J. Serbaroli

Minimum
Standards
for the Form,
Content

and Sale of
Medicare
Supplement
Insurance

Notice of
adoption. The Department of Insur-
ance amended Parts 52, 215, 360 and
361; and addition of Part 58 to Title 11
N.Y.C.R.R. to conform the regulations
with the requirements of federal law.
Filing date: April 20, 2010. Effective
date: May 5, 2010. See N.Y. Register
May 5, 2010.

Chemical Analysis of Blood, Urine
or Saliva for Alcoholic Content

Notice of emergency rulemaking.
The Department of Health amended
Part 59 of Title 10 N.Y.C.R.R. in order
to update technical standards for
blood and breath alcohol testing
conducted by law enforcement. Filing
date: April 23, 2010. Effective date:
April 23, 2010. See N.Y. Register May
12, 2010.

APG

Notice of emergency rulemaking.
The Department of Health amended
Subpart 86-8 of Title 10 N.Y.C.R.R.
in order to make refinements to
Ambulatory Patient Group (APG)
methodology, including provisions
for reimbursement of out-of-state
providers. Filing date: May 3, 2010.
Effective date: May 3, 2010. See N.Y.
Register May 19, 2010.

Personnel Health Amendments
and Medicare Conditions of
Participation

Notice of adoption. The Depart-
ment of Health amended sections
405.3, 405.9, 405.10, 415.26, 751.6,
763.13, 766.11 and 793.5 of Title 10
N.Y.C.R.R. in order to allow but not
require facilities to use FDA-ap-

proved Blood Assay for TB testing in
place of the tuberculin skin test, etc.
Filing date: May 13, 2010. Effective
date: June 2, 2010. See N.Y. Register
June 2, 2010

Early Intervention Program

Notice of adoption. The Depart-
ment of Health amended Subpart
69-4 of Title 10 N.Y.C.R.R. in order to
make several changes to the stan-
dards for the provision of services
in the Early Intervention Program.
Filing date: May 18, 2010. Effective
date: June 3, 2010. See N.Y. Register
June 2, 2010.

HIV Uninsured Care Program

Notice of adoption. The Depart-
ment of Health amended Subpart
43-2 of Title 10 N.Y.C.R.R. in order to
receive and expend funds to provide
medications, medical treatment and
other supportive services to persons
with HIV disease through the HIV
Uninsured Care Program. Filing date:
May 18, 2010. Effective date: June 2,
2010. See N.Y. Register June 2, 2010.

APG Methodology

Notice of adoption. The Depart-
ment of Health amended Subpart
86-8 of Title 10 N.Y.C.R.R. in order
to modify existing APG transition
provisions for new providers and the
listing of APG reimbursable and non-
reimbursable services. Filing date:
May 18, 2010. Effective date: June 2,
2010. See N.Y. Register June 2, 2010.

Environmental Testing for Critical
Agents Using Autonomous
Detection Systems (ADS)

Notice of adoption. The Depart-
ment of Health amended Subpart
55-2 of Title 10 N.Y.C.R.R. in order
to establish standards for certifica-
tion of environmental labs using new
technologies to analyze samples for
critical agents. Filing date: May 28,
2010. Effective date: June 16, 2010. See
N.Y. Register June 16, 2010.

APG Outpatient Rate Setting
Methodology

Notice of adoption. The Depart-
ment of Health amended Subpart
86-8 of Title 10 N.Y.C.R.R. in order to
refine APG payment methodology
regarding new APG weights, new
procedure-based weights and minor
changes in APG payment rules. Filing
date: June 8, 2010. Effective date: June
23, 2010. See N.Y. Register June 23,
2010.

Palliative Care Certified Medical
Schools and Residency Programs

Notice of adoption. The Depart-
ment of Health added Part 48 to Title
10 N.Y.C.R.R. in order to define pal-
liative care certified medical schools
and residency programs to award
grants according to PHL, section
2807-n. Filing date: June 8, 2010. Ef-
fective date: June 23, 2010. See N.Y.
Register June 23, 2010.

Rates of Reimbursement—Hospitals
Licensed by the Office of Mental
Health

Notice of adoption. The Office
of Mental Health amended Part 577
of Title 14 N.Y.C.R.R. to reduce the
growth of Medicaid reimbursement
for licensed Article 31 private psy-
chiatric hospitals. Filing date: June 8,
2010. Effective date: June 23, 2010. See
N.Y. Register June 23, 2010.

Revisions to Certificate of Need
(CON) Process for Threshold Levels

Notice of adoption. The Depart-
ment of Health amended Parts 405,
410, 420, 600, 703, 705, 709 and 710 of
Title 10 N.Y.C.R.R. to constitute the
first phase of regulatory changes as
part of the Department’s review of
the CON process. Filing date: June 22,
2010. Effective date: July 7, 2010. See
N.Y. Register July 7, 2010.
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State Aid for Public Health Services:
Counties and Cities

Notice of adoption. The Depart-
ment of Health amended Parts 40
and 42 of Title 10 of the N.Y.C.R.R. in
order to achieve cost savings and to
clarify eligible services for reimburse-
ment of Article 6 of the Public Health
Law for public health services. Filing
date: June 22, 2010. Effective date:
July 7, 2010. See N.Y. Register July 7,
2010.

State Aid for Public Health Services:
Counties and Cities Reimbursement
to Municipalities per PHL Article 6
for Home Health Services

Notice of adoption. The Depart-
ment of Health amended Parts 40-1
and 40-3 of Title 10 of the N.Y.C.R.R.
in order to achieve cost savings and
to clarify eligible services for reim-
bursement of Article 6 of the Public
Health Law for home health services.
See NL.Y. Register July 7, 2010.

Clinic Treatment Programs

Notice of adoption. The Office
of Mental Health added Part 599 to
Title 14 N.Y.C.R.R. to establish stan-
dards for the certification, operation
and reimbursement of clinic treat-
ment programs servicing adults and
children. Filing Date: June 29, 2010.
Effective Date: October 1, 2010. See
N.Y. Register July 14, 2010.

Residential Health Care Facility
(RHCF) Bed Need Methodology

Notice of adoption. The Depart-
ment of Health amended section
709.3 of Title 10 N.Y.C.R.R. in order to
update and expand the applicability
of the RHCF bed need methodology.
Filing date: July 6, 2010. Effective
date: July 21, 2010. See N.Y. Register
July 21, 2010.

Circulating Nurse Required

Notice of adoption. The De-
partment of Health amended sec-
tion 405.12 of Title 10 N.Y.C.R.R. to
require Registered Nurses (RNs) to
be assigned and physically present in
the operating room when surgery is

being performed. Filing Date: July 13,
2010. Effective Date: July 28, 2010. See
N.Y. Register July 28, 2010.

Operation of Residential Treatment
Facilities for Children and Youth

Notice of adoption. The Office
of Mental Health amended Part 584
of Title 14 N.Y.C.R.R. to continue
the existing capacity of Residential
Treatment Facilities Serving Children
and Youth who are residents in NYC.
Filing Date: July 20, 2010. Effective
Date: August 4, 2010. See N.Y. Regis-
ter August 4, 2010.

Operation of Psychiatric Inpatient
Units of General Hospitals and
Operation of Hospitals for Persons
with Mental Iliness

Notice of adoption. The Office
of Mental Health amended Parts 580
and 582 of Title 14 of N.Y.C.R.R to up-
date provisions that reflect outdated
statutory references, nomenclature,
practices or principles. Filing Date:
July 20, 2010. Effective Date: August
4, 2010. See N.Y. Register August 4,
2010.

Mental Health Services—General
Provisions; Community Based
Service System for Children of
Outpatient Programs

Notice of proposed rule making.
The Office of Mental Health gave its
notice of intent to amend Parts 501,
507, and 587 of Title 14 N.Y.C.R.R. to
add a definition for “serious emo-
tional disturbance.” See N.Y. Register
August 4, 2010.

Chemical Analyses of Blood, Urine,
Breath or Saliva for Alcoholic
Content

Notice of emergency rulemaking.
The Department of Health amended
Part 59 of Title 10 N.Y.C.R.R. in order
to update technical standards for
blood and breath alcohol testing
conducted by law enforcement. Filing
date: July 22, 2010. Effective date:
July 22, 2010. See N.Y. State Register
August 11, 2010.

Certified Home Health Agency
Program

Notice of proposed rulemak-
ing. The Department of Health gave
notice of its intent to amend section
505.23 of Title 18 N.Y.C.R.R. in order
to repeal provisions of the Depart-
ment’s home health services regula-
tions that are obsolete due to expired
statutory authority. See N.Y. Register
August 18, 2010.

Rate Methodology for Non-Public
Hospitals to Ensure Access for

All Medicaid Patients Requiring
Language Assistance

Notice of expiration. The State
gave notice that a Department of
Health Notice regarding rate method-
ology for non-public hospitals to en-
sure access for all Medicaid patients
requiring language assistance expired
and cannot be reconsidered unless
the Department of Health publishes
a new notice of proposed rulemaking
in the N.Y. Register. Proposed date:
August 5, 2010. Expiration date: Au-
gust 5, 2010. See N.Y. Register August
25, 2010.

Prior Approval for Quality and
Appropriateness

Notice of adoption. The Office

of Mental Health amended Part 551
of Title 14 N.Y.C.R.R. to make minor
technical corrections and clarify the
intent of the regulation. Filing Date:
August 18, 2010. Effective Date:
September 8, 2010. See N.Y. Register
September 8, 2010.

Hospital Inpatient Reimbursement

Notice of emergency rulemaking.
The Department of Health amended
Subpart 86-1 of Title 10 N.Y.C.R.R. to
modify current reimbursement for
hospital inpatient services due to the
implementation of APR DRGs and
rebasing of hospital inpatient rates.
Filing date: August 31, 2010. Effective
date: August 31, 2010. See N.Y. Regis-
ter September 15, 2010.
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Lead Poisoning Control—
Environmental Assessment and
Lead Hazard Control

Notice of proposed rulemak-
ing. The Department of Health gave
notice of its intent to amend Subpart
67-2 of Title 10 N.Y.C.R.R. to create
consistency with Federal regulations
and guidelines on environmental as-
sessment and lead hazard control. See
N.Y. Register September 15, 2010.

Hospital Minimum Standards and
Appropriateness Review

Notice of proposed rulemak-
ing. The Department of Health gave
notice of its intent to amend sections
405.6, 405.7, 405.19 and 708.5 of Title
10 N.Y.C.R.R. in order to decrease
look-back period for credentialing
from 10 to 5 years; extend the physi-
cian coverage time for EDs from 20 to
30 minutes. See N.Y. Register Septem-
ber 29, 2010.

Post Anesthesia Evaluations at
Free-Standing and Hospital Off-Site
Ambulatory Surgery Centers (ASCs)

Notice of proposed rulemak-
ing. The Department of Health gave
notice of its intent to amend section
755.6 of Title 10 N.Y.C.R.R. in order to
authorize those individuals who can
administer anesthesia in Free-Stand-
ing and Hospital Off-Site ASCs to do
post anesthesia evaluations. See N.Y.
State Register September 29, 2010.

Consumer Directed Personal
Assistance Program

Notice of proposed rulemaking.
The Department of Health gave no-
tice of its intent to add section 505.28
to Title 18 N.Y.C.R.R. to establish
regulations for the administration
and operation of the Consumer Di-
rected Personal Assistance Program

(CDPAP). See N.Y. Register Septem-
ber 29, 2010.

Standards of Construction for
Health Care Facilities

Notice of proposed rulemaking.
The Department of Health gave no-
tice of its intent to amend of Parts 711,
712,713, 714, 715 and 716 of Title 10
N.Y.C.R.R. to update and clarify con-
struction and physical environment
standards for hospital, nursing home
and certain ambulatory care facilities.
See N.Y. Register September 29, 2010.

Financial Statement Filings
and Accounting Practices and
Procedures

Notice of emergency rulemaking.
The Department of Insurance amend-
ed Part 83 (Regulation 172) of Title 11
N.Y.C.R.R. to update the regulation to
conform to NAIC guidelines, statu-
tory amendments, and to clarify exist-
ing provisions. Filing date: September
14, 2010. Effective date: September 14,
2010. See N.Y. Register September 29,
2010.

Audited Financial Statements

Notice of emergency rulemak-
ing. The Department of Insurance
repealed Part 89 and added a new
Part 89 (Regulation 118) to Title 11
N.Y.C.R.R. in order to implement
provisions of Insurance Law, section
307(b), and add provisions required
pursuant to the Federal Sarbanes-Ox-
ley Act of 2002. Filing date: Septem-
ber 21, 2010. Effective date: Septem-
ber 21, 2010. See N.Y. Register October
6, 2010.

Expedited Partner Therapy to Treat
Chlamydia Trachomatis

Notice of adoption. The Depart-
ment of Health added section 23.5 to
Title 10 N.Y.C.R.R. in order to allow

use of expedited partner therapy to
treat the partner of persons infected
with Chlamydia Trachomatis. Filing
date: September 28, 2010. Effective
date: October 13, 2010. See N.Y. Regis-
ter October 13, 2010.

Potentially Preventable
Readmissions

Notice of emergency rulemaking.
The Department of Health added sec-
tion 86-1.37 to Title 10 N.Y.C.R.R. to
implement a revised reimbursement
policy related to hospital readmis-
sions that are determined to be
potentially preventable. Filing date:
September 29, 2010. Effective date:
September 29, 2010. See N.Y. Register
October 20, 2010.

Ambulatory Patient Groups (APGSs)
Payment Methodology

Notice of emergency rulemaking.
The Department of Health amended
Subpart 86-8 of Title 10 N.Y.C.R.R. to
refine the APG payment methodol-
ogy. Filing date: September 29, 2010.
Effective date: September 29, 2010. See
N.Y. Register October 20, 2010

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a shareholder in
the Health & FDA Business Group
of Greenberg Traurig’s New York
office. He is the former Vice Chair-
man of the New York State Public
Health Council, writes the “Health
Law” column for the New York Law
Journal, and serves on the Execu-
tive Committee of the New York
State Bar Association’s Health Law
Section. The assistance of Whitney
M. Phelps and Caroline B. Branca-
tella of Greenberg Traurig’s Health
& FDA Business Group in com-
piling this summary is gratefully
acknowledged.

NYSBA Health Law Journal | Fall 2010 | Vol. 15 | No. 2

15



New York State Fraud, Abuse and Compliance

Developments
Edited By Melissa M. Zambri

NOTE—The Health Law Journal is pleased to introduce this new regular column, and to welcome
Melissa M. Zambri to our roster of columnists—The Editor, NYS Bar Association Health Law Journal.

New York State Department of
Health OMIG Audit Decisions
Compiled by Eugene M. Laks

Rite Aid of New York, formerly
d/b/a Eckerd Corporation Store
10839 (DOH administrative hearing
decision dated July 7, 2010, John
Harris Terepka, Administrative Law
Judge)

In a setback for the OMIG, the
use of the extrapolation methodol-
ogy to extrapolate to the universe
of claims from findings of overpay-
ments in an audit sample in a phar-
macy audit was reversed by the ALJ.
The ALJ held that the failure of the
OMIG to provide the formula meth-
odology to the provider deprived the
provider of a full opportunity to exer-
cise its right to challenge the validity
of the methodology. This is the only
case in New York where a provider’s
challenge to extrapolation of audit
findings was sustained. The OMIG
had withdrawn various sample audit
findings prior to the hearing. The
remaining contested findings were
sustained and the audit recovery was
reduced from $600,250 in the Final
Audit Report to $433.

Lemberg Home & Geriatric Institute
(DOH administrative hearing
decision dated January 19, 2010,
Frederick Zimmer, Administrative
Law Judge)

In this case, the ALJ sustained
OMIG audit findings that the provid-
er owed with interest over $400,000
in Medicaid overpayments resulting
from Medicaid claims by the nursing
facility for reserved bed days that did
not meet documentation standards
acceptable to the OMIG. In an earlier

case on nursing facility bed-hold
reservations, Metropolitan Jewish
Geriatric Center (DOH administrative
hearing decision dated November 4,
2009, William J. Lynch Administra-
tive Law Judge), the ALJ reversed
the audit findings as contrary to the
Department of Health policy and
regulations regarding documenta-
tion requirements in effect during the
audit period.

In the Lemberg case, the ALJ ob-
served that “[H]ad Lemberg respond-
ed in a timely manner to the Draft
Audit Report, preserved its issues,
and presented relevant documenta-
tion and/or testimony, a different
outcome may have been justified
in this matter.” The ALJ also noted
that Lemberg was in the process of
closing down and had limited, if any,
resources.

New York State Attorney
General Press Releases

Compiled by Charles Z. Feldman

North Country Nursing Home—
Nurses Arrested For Patient
Abuse—1/15/10

Two Employees of an Elizabeth-
town, New York Nursing Home face
charges for failing to seek timely
medical care for an elderly patient
who started to bleed after a routine
catheter change. The nurses were
charged with misdemeanors includ-
ing reckless endangerment in the
second degree, endangering the wel-
fare of an incompetent and physically
disabled person and willful violation
of the health laws for allowing the
bleeding to continue for hours after
the catheter change.

Licensed Practical Nurse, Queens
Rehabilitation Center for
Patient Abuse and Stealing of
Medication—4/22/10

A Medicaid Fraud Control Unit
investigation that commenced at a
Queens rehabilitation center follow-
ing the disappearance of prescription
narcotics led to charges of both lar-
ceny and patient abuse. The inves-
tigation revealed that the licensed
practical nurse took between 21 and
24 percosate pills from a resident of
the Rehabilitation Center. Moreover,
as a result of this investigation, a
video surveillance tape was discov-
ered revealing that this same nurse
knocked a resident out of her wheel-
chair, causing a broken hip, and then
left the injured resident on the floor
until she was found by another em-
ployee. The nurse faces a maximum
seven (7) years incarceration.

Drug Manufacturer Settles Multi-
State Claim Involving Off-Label
Drug Marketing and lllegal
Kickbacks—4/27/10

Drug manufacturer AstraZen-
eca paid a settlement relating to its
marketing and promotion of Seroquel
for unapproved uses. Seroquel is an
anti-psychotic medication but Astra-
Zeneca targeted not only psychiatrists
but also primary care physicians to
“advise” the company about how to
market the drug. The Company paid
the physicians to ghostwrite articles
and to conduct studies regarding the
unapproved uses of the drugs. Part
of the promotional activities included
all-expense-paid trips to resorts for
the physicians. The Company was
alleged to have violated the anti-
kickback statute, as well as regula-
tions regarding drug manufacturers

16

NYSBA Health Law Journal | Fall 2010 | Vol. 15 | No. 2



that prevent a manufacturer from
promoting a drug for a use that is not
approved by the FDA, and agreed to
pay a fine of $45 million.

Provider of Services for Children
With Special Needs Pleads Guilty
to Scheme to Steal Hundreds

of Thousands of Dollars from
Business—5/20/10

The former CEO and CFO of a
non-profit provider of services for
children with developmental disabili-
ties were charged for writing checks
to a family owned business. The
CEO was sentenced to four week-
ends in jail, five years of probation
and $350,000.00 in restitution, and
the CFO was sentenced to 6 months
in jail, five years of probation and
$128,000.00 in restitution. The At-
torney General’s Office stated that
self-disclosure from the current ad-
ministration of the non-profit brought
this matter to the Attorney General’s
attention.

New York Dentists Charged For
Giving Referral Fees to Recruiters
and for Fee-Splitting Issues—6/2/10

MFCU filed a civil complaint
and a criminal complaint alleging
that a Brooklyn dental practice paid
individuals to hand out flyers to
encourage Medicaid recipients to
receive dental care. The complaint
also alleged that two of the owners of
the practice are not dentists, leading
to charges of improper fee split-
ting. The practice had many dentists
involved with it and the investigation
continues.

Allegations of Falsification on
Physician’s Application to Become
a Diagnostic and Treatment
Center—6/10/10

A dermatologist settled a whistle-
blower lawsuit that alleged that
he falsely obtained a certification
that his practice was a “diagnostic
treatment center” and not merely a
dermatologic practice. The Complaint
alleged that this change substantially
increased his rate of Medicaid reim-
bursement. In violation of the terms
of the application for approval to be

a “diagnostic treatment center,” the
practice remained primarily a derma-
tological practice, leading to a $2.75
million settlement with the Attorney
General’s Office.

Home Health Care Agency and
Ambulette Service Company
Were Run by a Disqualified
Individual and Pay $44,000,000 in
Restitution—7/14/10

A physician who has been ex-
cluded from the Medicaid program
since 1997 pleaded guilty to larceny
for running two companies that
collected at least $44 million from
Medicaid. The disqualified physician
allegedly created and owned various
shell corporations including a con-
struction company which he used to
collect payments from Medicaid, and
he also directed funds from a home
health care agency for his personal
use.

Personal Care Assistants Jailed for
Medicaid Fraud—7/15/10

A mother-daughter team of per-
sonal care assistants (“PCAS”) were
sentenced for fraudulently billing
Medicaid. The PCAs billed Medicaid
while they traveled overseas and ad-
mitted to billing Medicaid by signing
time sheets for care that was never
provided. The mother was sentenced
to one year and the daughter sen-
tenced to ten days, and the family
paid $105,768.00 in restitution.

Guilty Plea in Western New York
for a Hospital Debt Collecting
Company for Bribery—7/19/10

A hospital debt collecting compa-
ny pleaded guilty to bribing a Niaga-
ra County DSS employee in exchange
for Medicaid client identification
numbers that allowed the Company’s
hospital clients to unknowingly
obtain reimbursement for Medicaid
claims that would not otherwise be
paid. The owner and operator of the
Company faces up to seven years
in prison and a fine of $10,000.00 or
twice the amount of the Company’s
gain from the crime, whichever is
greater.

Licensed Practical Nurse Arrested
for Conspiring to Bill Medicaid
for Services That Were Not
Provided—7/22/10

The mother of a sick child and
a licensed home health aide were
arrested in a scheme to bill Medicaid
for $32,000.00 of services that were
never provided. The investigation,
part of the Attorney General’s “Op-
eration Home Alone,” showed that
the licensed practical nurse was not
present at the home for the hours she
billed Medicaid.

New York State Office of the
Medicaid Inspector General
Update

Compiled by the Editor

= Joint Release—Manhattan U.S.
Attorney Charges Nine Mem-
bers of Oxycodone Distribution
Ring—Doctor-Led Drug Ring
Allegedly Distributed Approxi-
mately 11,000 Oxycodone Pills
Purchased with Close to $1
Million in Medicaid Funds—
August 12, 2010

= OMIG Compliance Webinar #2:
Mandatory Reporting of Med-
icaid Overpayments Under the
Obama Health Program—iJjuly
14, 2010—Still Available on
the OMIG Website—covered
responsibilities under the Pa-
tient Protection and Affordable
Care Act to “report and return”
overpayments

= OMIG Compliance Webinar #1:
Addressing Excluded Persons
in Medicaid Employment,
Ordering and Contracting—
June 8, 2010—Still Available on
the OMIG Website—covered
New York State and federal
laws governing exclusion and
provided examples of several
exclusion cases

= Press Release—April 26,
2010—New York State Recov-
ers Nearly $450,000 in Restitu-
tion as a Result of Pharmacy
Fraud—lJoint Investigation
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with FBI, OMIG and NYC HRA

Lead to Recovery

= Press Release—April 5,
2010—Office of the Medicaid
Inspector General to Recover
More Than $270,000 from Long
Island-Based Pharmacy for Fil-
ing False Claims for Deceased
Patients in Nursing Home

* Press Release—March 24,
2010—Three Podiatrists and a
Pharmacy Owner Arrested on
Health Care Fraud Charges

Corporate Integrity Agreements
with the New York State Office
of the Medicaid Inspector
General

Compiled by the Editor

matology of New York,
P.C.—5/28/10—Physician

e FOBRA Dental—1/15/10—
Dental Providers

= Medical Answering Services—
12/22/09—Transportation

= Extended Nursing Personnel
CHHA—12/16/09—Home
Care

e Excellent Home Care Servic-
es—12/16/09—Home Care

« B & H Healthcare Services,
d/b/a Nursing Personnel—
12/16/09—Home Care

Ms. Zambri is a partner in the
Albany Office of Hiscock & Barclay,
LLP and a member of the Firm’s

on enterprise development and
regulatory guidance for the health
care industry. She is also an Adjunct
Professor of Management at the
Graduate College of Union Uni-
versity, teaching Legal Aspects of
Health Care.

Mr. Laks is Of Counsel to His-
cock & Barclay, LLP, focusing his
practice on health care reimburse-
ment, health care networks and
affiliations, managed care law, and
federal and state statutory and regu-
latory compliance.

Mr. Feldman is an associate
in the Albany Office of Hiscock &
Barclay, LLP, practicing in the areas
of health care compliance and civil
litigation, including professional

Health Care and Human Services

= Lawrence D. Jaeger,
D.O., Advanced Der-

The NYSBA Health Law
Section has launched a
web-based resource center
designed to help New
Yorkers understand and
implement the Family Health
Care Decisions Act—the
new law that allows family
members to make critical
health care and end-of-life
decisions for patients who
are unable to make their
wishes known.

Practice Area, focusing her practice

Introducing—

The NYSBA Family Health Care Decisions Act
Information Center

it
lllll

NEW YORK STATE BAR ASSOCIATION

malpractice and personal and prem-
ises liability.

My NYSBA | Login | Join | Renew | Web Survey | FAQ | Online Store | Search

Home

Blogs

CLE

Events

For Attomeys

For the Community
o e

Family Heath Care Decisions Act Information Center

New York's Family Heaith Care D

mp rﬂﬂ[ ﬂ[E tth E'M nCl \Jl GI'\M hholding of life-sustaining treatment when slandards s&t forth In

ne statule are satisfied

The key provisiens of the FHCDA be

nies ¥ The FHCDA Informatian \.en'r apra,

all parzons — |n:|-m|r|g h
mambers of the public

(PLF)

1 chapter 8, 2010 Laws of New York
Chapler & amends N.Y P uhIcHEalnLa\t create “Aricle 28-CC Family Health Care Decisions Ad”

Family Pasiin Care Deciiions A<t Revouroe Cenbe

Act (FHCDA) ! es
T the palient in cases where the
health care aGErI This “sumogal

t'DI hes the authonty of 3 gatient's family meme or
ent lacks decisional capacity
decisionmaker would also

carme affactive on Juna 1, 2010

of the NYSBA Health Law Section. I1is designad as a razource for
Iz, health care atomeys, advocacy groups, policymakers and
who a»seel ing information about the FHCDA

(POF)

7729-D (Gottiried &1 al) and 5. 3164-B. (Duane &L al). Section 2 of

www.nysba.org/fhcda
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In the Journals

= A Legal Research Guide to
HIPAA, Stephen K. Phillips,
J. Health & Life Sciences Law
(July 2010).

= A New Pathway to Market for
Biosimilars, Kathleen Boozang
and Judith Toffenetti, J. Health
& Life Sciences Law (October
2010).

= A Penny Saved Can Be A Penalty
Earned: Nursing Homes, Medic-
aid Planning, The Deficit Reduc-
tion Act of 2005, and The Problem
of Transferring Assets, Catherine
M. Reif, 34 N.Y.U. Rev. L. &
Soc. Change (2010).

« Access to Medicine in an Era of
Fractal Inequality, Pasquale,
Frank, 19 Annals Health L. 269
(2009-2010).

= Accountable Care Organizations:
Navigating the Legal Landscape
of Shared Savings and Coordi-
nated Care, Bruce Merlin Fried,
Katherine Funk, Mark Hamel-
burg, Christopher Janney, S.
Lawerence Kocot, and Michelle
C. Gabriel McGovern, J. Health
& Life Sciences Law (October
2010).

= Aligning Ethics with Medical
Decision-Making: The Quest for
Informed Patient Choice, Benja-
min Moulton and Jaime S. King
(2010).

< Aligning Federal Efforts In Emer-
gency Medical Care: Surveying
the Existing Landscape, Kelley
Anne Johnson, Michael T.
Handriga, Andrew R. Roszak,
15 Geo. Public Pol'y Rev. 51
(2010).

= An Online Guide to Tracking
Healthcare Reform, Vijay Man,
J. Health & Life Sciences Law
(October 2010).

= Are Noncompete Contracts Be-
tween Physicians Bad Medicine?
Advocating in the Affirmative by

Drawing a Public Policy Paral-
lel to the Legal Profession, Alina
Klimkina, 98 Ky. L.J. 131 (2010).

At the Intersection of Immigration
and Health Care Law: The Lack of
Clear Standards Governing Medi-
cal Repatriation and Suggestions
for Future Oversight, Corynn
Neevel, 45 Gonz. L. Rev. 821
(2010).

Balancing Public Health And
Individual Choice: A Proposal For
A Federal Emergency Vaccination
Law, Sara Mahmoud-Davis, 20
Health Matrix 219 (2010).

Be Careful What You Ask for:
NIH’s Request for Comments on
Conflicts of Interest in Research,
Dawn R. Crumel and Heidi A.
Sorensen, 14 AHLA Connec-
tions (January 2010).

Becoming Poor: Stories of the Real
Safety Net and the Consequences
for Middle America, Miller-
Wilson, Cathryn, 13 Quinnipiac
Health L. J. 1 (2009-2010).

Brain Death: Can It Be Resusci-
tated?, Shewmon, D. Alan, 25
Issues L. & Med. 3 (2009-2010).

Can | Tell You the Truth—A
Comparative Perspective on Regu-
lating Off-Label Scientific and
Medical Information, Osborn,
John E., 10 Yale J. Health Pol’y
L. & Ethics 299 (2010).

Character, Competence, and the
Principles of Medical Discipline,
Sawicki, Nadia N., 13 J. Health
Care L. & Pol’y 285 (2010).

Childress Lecture: Metaphors,
Meaning, and Health Reform,
Sidney D. Watson, 54 St. Louis
L.J. 1313 (2010).

Class Competition and American
Health Care: Debating the State
Children’s Health Insurance Pro-
gram, Janet L. Dolgin, 70 La. L.
Rev. 683 (2010).

= Competition Policy in Health Care

in an Era of Reform, Max Huff-
man, 7 Ind. Health L. Rev. 225
(2010).

Confronting Conflict: Addressing
Institutional Conflicts of Inter-

est in Academic Medical Centers,
Liang, Bryan A.; Mackey, Tim,
36 Am. J.L. & Med. 136 (2010).

Constitutional Challenges to
Health Insurance Reform, Randy
E. Barnett and Mark A. Hall,

J. Health & Life Sciences Law
(October 2010).

Corporate Governance Challenges:
When Auditors Must Push Back,

Michael W. Perigrine, 14 AHLA
Connections 24 (October 2010).

Corporate Governance, And
Involvement In The Political Pro-
cess, Carol Goforth, 47 Hous. L.
Rev. 617 (2010).

Crisis On Campus: Student Ac-
cess To Health Care, Bryan A.
Liang, 43 U. Mich. J.L. Reform
617 (2010).

Currents in Contemporary Ethics:
Malpractice Immunity for Volun-
teer Physicians in Public Health
Emergencies: Adding Insult to
Injury, Mark A. Rothstein, 38
J.L. Med. & Ethics 149, Summer
(2010).

Direct Regulation Of Medical
Malpractice Premiums: The Least
Dangerous Reform, Robert Win-
ning, 10 Colum. Bus. L. Rewv.
281 (2010).

Do the PPACA Amendments to
the Stark Whole Hospital Excep-
tion Mean the Evolution of a
Two-Tier System?, Elise Dunitz
Brennan and Hilary L. Velan-
dia, J. Health & Life Sciences
Law (October 2010).

= Does Twenty-Five Years Make a

Difference in Unequal Treatment:
The Persistence of Racial Dispari-
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ties in Health Care Then and Now,
Yearby, Rugaiijah, 19 Annals
Health L. 57 (2009-2010).

Don’t Bank On Big Medicine: The
Virtue Of Specialty Hospitals,
Robert Steinbuch, 32 U. Ark.
Little Rock L. Rev. 31 (2010).

Drawing Lines In Shifting Sands:
The U.S. Supreme Court’s Mixed
Messages On Erisa Preemption
Imperil Health Care Reform,
Mary Ann Chirba-Martin, 36 J.
Legis. 91 (2010).

Emergency Preparedness: What
Did We Learn from the HIN1
Scare?, Maria Greco Danaher,
John E. B. Gerth, and Paula D.
Walker, J. Health & Life Sci-
ences Law (July 2010).

Employing E-Health: The Impact
of Electronic Health Records On
The Workplace, Sharona Hoff-
man, 19 Kan. J.L. & Pub. Pol'y
409 (2010).

Failure of Physicians to Prescribe
Pharmacotherapies for Addiction;
Regulatory Restrictions and Phy-
sician Resistance, Weber, Ellen
M., 13 J. Health Care L. & Pol’y
49 (2010).

False Claims Act: The Right Treat-
ment for Off-Label Marketing?,
Sally Wang, 38 J.L. Med. & Eth-
ics 708, Fall (2010).

Fee-for-Disservice: Medicare
Fraud in the Home Healthcare In-
dustry, Brooke Benzio, 19 Ann.
Health L. 229 (2010).

Final-Offer Arbitration For Health
Care Billing Disputes: Analyz-
ing One State’s Proposed Dispute
Resolution Process, Jason B.
Shorter, 9 Appalachian J. L. 191
(2010).

Finding a New Regulatory
Pathway for the Old Labyrinth of
Health Planning, Blum, John D.,
19 Annals Health L. 213 (2009-
2010).

= Follow the Money: Money Matters

In Health Care, David A. Hy-
man, 36 Am. J. L. and Med. 370
(2010).

Following the Money in Health
Care Fraud: Reflections on a
Modern-Day Yellow Brick Road,
Krause, Joan H., 36 Am.J.L. &
Med. 343 (2010).

For Profit Enterprise in Health
Care: Can it Contribute to Health
Reform, Kinney, Eleanor D., 36
Am. J.L. & Med. 405 (2010).

From a Constitutional Right to

a Policy of Exceptions: Abigail
Alliance and the Future of Access
to Experimental Therapy, Shah,
Seema; Zettler, Patricia, 10 Yale
J. Health Pol'y L. & Ethics 135
(2010).

From Almshouses to Nursing
Homes and Community Care:
Lessons from Medicaid’s History,
Sidney D. Watson, 26 Ga. St.
U.L. Rev. 937 (2010).

Furthering Use of Advance
Health Care Directives by Indi-
viduals Who Lack Resources for
Private Counsel, Kate McEvoy,
23 Quinn. Prob. Law Jour. 386
(2010).

Genetic Testing, Physicians and
the Law: Will the Tortoise Ever
Catch Up with the Hare?, Lee
Black, Jacues Simard, Bartha
Maria Knoppers, 19 Ann.
Health L. 115 (2010).

Governance Issues in the Context
of a Nonprofit Hospital Change

of Control Transaction, Mark R.
Thompson, Siegfried, 14 AHLA
Connections 12 (2010).

Government Insured Financing
Auvailable for Health Care Facili-
ties—We’re From the Government
and We’re Here to Help—Really!,
Andrea C. Barach & Wendy A.
Chow, 13 Quinnipiac Health
L.J. 203 (2010).

= Government Spending, Medicare

Meets Mephistopheles: Health

Care, And Economic Prosperity,
Neil H. Buchanan, 29 Miss. C.
L. Rev. 319 (2010).

= Healing or Homicide?: When
Parents Refuse Medical Treatment
for Their Children on Religious
Grounds, Emily Catalano, 18
Buff. Women’s L.J. 157 (2010).

= Health Care Law: A Field of Gaps,
Orentlicher, David, 19 Annals
Health L. 1 (2009-2010).

= Health Care Reform: Recent
Developments In Fraud Enforce-
ment, Matthew R. Hubbell,
Joseph P. Griffith Jr. and E. Bart
Daniel, 22 S. Carolina Lawyer
41 (2010).

= Health Care Regulation in
America: Complexity, Confronta-
tion, and Compromise, Thaddeus
Mason Pope, 38 J.L. Med. &
Ethics 427, Summer (2010).

= Health Law 2010: It’s Not All
About the Money, Peter D.
Jacobson and Soniya Keskar
Mathur, 36 Am. J. L. and Med.
389 (2010).

= Health Law Past and Future:
Looking for Stability in All the
Wrong Places, Peter D. Jacobson,
19 Ann. Health L. 25 (2010).

= Health Reform: What’s Insurance
Got to Do With It? Recognizing
Health Insurance as a Separate
Species of Insurance, Wendy K.
Mariner, 36 Am. J. L. and Med.
436 (2010).

= Implications of Genetic Testing
for Health Policy, Katz, Gregory;
Schweitzer, Stuart O., 10 Yale
J. Health Pol'y L. & Ethics 90
(2010).

< In The Manner Prescribed By The
State: Potential Challenges To
State-Enforced Hospital Limita-
tions On Childbirth Options,
Krista Stone-Manista, 16 Car-
dozo J.L. & Gender 469 (2010).

< Independent Payment Advisory
Board—~Part of the Solution for
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Bending the Cost Curve?, Mi-
chael H. Cook, J. Health & Life
Sciences Law (October 2010).

It Is Not Too Late For The Health
Savings Account, Jessica A. Be-
jerea, 85 Chi.-Kent L. Rev. 721
(2010).

It’s Personal: Privacy Concerns
Associated With Personal Health
Records, Kristen Carl, 5 ISILP
533 (2010).

Learning From History: What The
Public Health Response To Syphi-
lis Teaches Us About HIVV/AIDS,
Edmund C. Tramont, Shant S.
Boyajian, 26 J. Contemp. Health
L. & Pol'y (2010).

Life-Sustaining Treatment and the
Law: The Evolution of Informed
Consent, Advance Directives

and Surrogate Decisionmaking,
Joseph T. Monahan, Wendy K.
Mariner, 19 Ann. Health L. 107
(2010).

Managing Medical Bills on the
Brink of Bankruptcy, Jacoby,
Melissa B.; Holman, Mirya, 10
Yale J. Health Pol'y L. & Ethics
239 (2010).

Medical Errors, Patient Safety,
and the Law: Ten Years Late,
Krishna Lynch, 19 Ann. Health
L. 91 (2010).

Medical Repatriation: Examining
the Legal and Ethical Implications
of an Emerging Practice, And Re-
form Solutions, Emily R. Zoell-
ner, 32 Wash. U. J.L. & Pol’y 515
(2010).

Medical Tourism: Protecting
Patients from Conflicts of Interest
in Broker’s Fees Paid by Foreign
Providers, Roy G. Spece, Jr., 6 J.
Health & Biomed. L. 1 (2010).

e Medicare: It’s Time to Talk About

Changing It, Cynthia E. Boyd,
19 Ann. Health L. 79 (2010).

« Mental Health Courts: Serving
Justice and Promoting Recovery,
Honorable Ginger Lerner Wren

and Laura D. Hermer, 19 Ann.
Health L. 577, Spring (2010).

Mirror on the Wall—Evaluating
Fair Market Value for Manu-
facturer-Physician Consulting
Arrangements, Fred Eaton and
Jaimee Reid, 65 Food Drug L.J.
141 (2010).

Misinformed Consent: Non-
medical Bases For American Birth
Recommendations as a Human
Rights Issue, Lisa L. Chalidze,
54 N.Y.L. Sch. L. Rev. 59 (2010).

Multidisciplinary Representation
of Patients: The Potential for Ethi-
cal Issues and Professional Duty
Conflicts in the Medical-Legal
Partnership Model, Boumil, Mar-
cia M.; Freitas, Debbie F; Fri-
etas, Christina F., 13 J. Health
Care L. & Pol’y 107 (2010).

New Developments in Liability
Protections for Providers During
a Disaster: National Guidance for
Establishing Crisis Standards of
Care, Jennifer Ray, JD, MPH, 14
AHLA Connections (February
2010).

New Healthcare Fraud and Abuse
and Program Integrity Provi-
sions: Let’s Fasten Our Seat Belts
for the Bumpy Ride, Kathleen
McDermott, Katie C. Pawlitz,
Tisha Bai Schestopol, Michele
Buenafe, Meredith S. Auten,
and Coleen M. Meehan, 14
AHLA Connections (May
2010).

New York’s Family Health Care
Decisions Act: The Legal and Po-
litical Background, Key Provisions
and Emerging Issues, Swidler,
Robert N., 82 NYS Bar Assn. J.
18 (June 2010).

Non-Profits Under Fire: The Ef-
fects Of Minimal Charity Care
Requirements Legislation On
Not-For-Profit Hospitals, James
E. Tyrrell, 111, 26 J. Contemp.
Health L. & Pol’y 373 (Spring
2010).

= Obesity as a Protected Category:
The Complexity of Personal
Responsibility for Physical At-
tributes, Browne, M. Neil; Mor-
rison, Virginia; Keeley, Barbara;
Gromko, Mark, 14 Mich. St. U.
J. Med. & L. 1 (2010).

= Oil and Water: Mixing Individual
Mandates, Fragmented Markets,
And Health Care Reform, Allison
K. Hoffman 36 Am. J. L. and
Med. 7 (2010).

= Onus is on You: Wellness Plans
and Other Strategies Being
Employed for Patients to Take
Ownership of Their Health, Pa-
risi, Thomas J., 13 Quinnipiac
Health L. J. 243 (2009-2010).

= Oversight of Marketing Relation-
ships between Physicians and the
Drug and Device Industry: A
Comparative Study, Jost, Timo-
thy Stoltzfus, 36 Am. J.L. &
Med. 326 (2010).

= Overview of Legal Issues in
China’s Medical Device Sector,
Daniel F. Roules and Changs-
hun (Ryan) Chen, J. Health &
Life Sciences Law (July 2010).

= Pharmaceutical Price-Fixing and
Consumer Protection: Blue Cross
& Blue Shield v. AstraZeneca
Pharmaceuticals LP, Stacy Clark,
38J.L. Med. & Ethics 160,
Spring (2010).

= Pharmaceutical Pricing: A Review
of Proposals to Improve Access
and Affordability of Prescription
Drugs, Tironi, Paula, 19 Annals
Health L. 311 (2009-2010).

= Physicians’ “Right of

Conscience”—Beyond Politics,
Azgad Gold, 38 J.L. Med. &
Ethics 134, Spring (2010).

= Physicians and Patients Who

“Friend” or “Tweet””: Construct-
ing a Legal Framework for Social
Networking in a Highly Regulated
Domain, Nicolas P. Terry, 43
Ind. L. Rev. 285 (2010).
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= Planning for Alzheimer’s Disease

with Mental Health Advance Di-
rectives, Lisa Brodoff, 17 Elder
L.J. 239 (2010).

Post-Mortem Pregnancy: A Pro-
posed Methodology for the Resolu-
tion of Conflicts over Whether

a Brain Dead Pregnant Woman
Should Be Maintained on Life-
Sustaining Treatment, Gregorian,
Alexis, 19 Annals Health L. 401
(2009-2010).

Privacy And Security Of Personal
Health Records Maintained By
Online Health Services, Jenna
Caldarella, 20 Alb. L.J. Sci. &
Tech. 203 (2010).

Promoting Quality Care & Patient
Safety: The Case For Abandoning
The Joint Commission’s “Self-
Governing” Medical Staff Para-
digm, Brian M. Peters, Robin
Locke Nagele, 14 Mich. St. J.
Med. & Law 313 (2010).

Protecting Patients with Pass-
ports: Medical Tourism and the
Patient-Protective Argument, I.
Glenn Cohen, 95 lowa L. Rev.
1467 (2010).

Public Health Preparedness in a
Reforming Health System, Serena
Vinter, Dara Alpert Lieberman
and Jeffrey Levi, 4 Harv. L. &
Pol’y Rev. 339 (2010).

Recalibrating the Legal Risks of
Cross-Border Health Care, Cor-
tez, Nathan, 10 Yale J. Health
Pol'y L. & Ethics 1 (2010).

Relationship between ERISA,
State and Local Health Care
Experimentation, and the Passage
of National Health Care Reform,
Frankenfield, Christopher J., 13
J. Health Care L. & Pol’y 423
(2010).

Pandemic Influenza HIN1 2009:
Public Health Emergency Re-
sponse, Christopher Eddy, Eriko
Sase, Richard Schuster, 15 Geo.
Public Pol’y Rev. 63 (2010).

= Retail Medical Clinics: Increasing

Access to Low Cost Medical Care
Amongst a Developing Legal En-
vironment, Kristin E. Schleiter,

19 Ann. Health L. 527, Spring

(2010).

Return To Sender: Evaluating
The Medical Repatriations Of
Uninsured Immigrants, Caitlin
O’Connell, 87 Wash. U. L. Rev.
1429 (2010).

Risky Business: Freating Tweeting
the Symptoms of Social Media,
Robert L. Coffield and Joanne
E. Joiner, 14 AHLA Connections
(March 2010).

Some Lessons Learned from the
AIDS Pandemic, Wojcik, Mark
E., 19 Annals Health L. 63
(2009-2010).

State Tort Reforms and Hospital
Malpractice Costs, Charles R. El-
lington, Martey Dodoo, Robert
Phillips, Ronals Szabat, Larry
Green and Kim Bullock, 38

J.L. Med. & Ethics 127, Spring
(2010).

SYMPOSIUM: The Effects of
Health Information Technology
on the Physician-Patient Rela-
tionship, Edited By Melissa M.
Goldstein and Mark A. Roth-
stein, 38 J.L. Med. & Ethics 6
(2010).

— Practical and Ethical Issues
for Patients and Physicians
Using Personal Health Re-
cords, Matthew Wynia and
Kyle Dunn

— Ethics, Information Technol-
ogy and Public Health: New
Challenges for the Clinician-
Patient Relationship, Ken-
neth W. Goodman

— Health Information Exchange
in Memphis: Impact on the
Physician-Patient Relation-
ship, Mark E. Frisse

— Health Information Technol-
ogy and the Idea of Informed

Consent, Melissa M.
Goldstein

— Health IT and Solo Practice:
A Love-Hate Relationship,
Joseph Heyman

— Introduction, the Core Con-
cerns, Melissa M. Goldstein
and Mark A. Rothstein

— Prescription Data Mining
and the Protection of Patients
Interests, David Orentlicher

— The Hippocratic Bargain and
Health Information Technol-
ogy, Mark A. Rothstein

— The Impact of Web 2.0 on the
Doctor-Patient Relationship,
Bernard Lo and Lindsay
Parham

— The Physician-Patient
Relationship and a National
Health Information Network,
Leslie Pickering Francis

Taming the Medicaid Beast: The
Federal Government’s Ambitious
Attempt to Combat Medicaid
Fraud, Waste, and Abuse, Mark
E. Reagan and Mark A. John-
son, J. Health & Life Sciences
Law (July 2010).

Tax Exempt Hospitals: Renewed
Focus on Indigent Care, Thomas
Mayo, J. Health & Life Sciences
Law (October 2010).

Test At Your Own Risk: Your
Genetic Report Card And The
Direct-To-Consumer Duty To
Secure Informed Consent, Deep-
thy Kishore, 59 Emory L.J. 1553
(2010).

The “Shared Accountability”
Approach to Physician Payment:
Four Options for Developing
Accountable Care Organizations,
Jackson Williams, 7 Ind. Health
L. Rev. 185 (2010).

The “Stark™ Reality: Is the Federal
Physician Self-Referral Law Bad
for the Health Care Industry?,
Paula Tironi, 19 Ann. Health L.
235 (2010).
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= The 2009 HIN1 Swine Flu Pan-
demic: Reconciling Goals of Pat-
ents and Public Health Initiatives,
Michelle Kaplan 20 Fordham
Intell. Prop. Media & Ent. L.J.
991, Spring (2010).

= The Academic Medical Center
Exception to the Stark Law: Com-
pliance by Teaching Hospitals,
Jennifer A. Hanson, 61 Ala. L.
Rev. 373 (2010).

= The Aftermath of Federal Health
Care Reform: The Challenge for
States and the Private Sector,
Lawrence E. Singer, 19 Ann.
Health L. 67 (2010).

= The Anti-Patient Psychology Of
Health Courts: Prescriptions From
A Lawyer-Physician, Freeman
L. Farrow, MD, JD, 36 Am. J. L.
and Med. 188, Inc. (2010).

< The Challenge of Implementing
Interoperable Electronic Medical
Records, James C. Dechene, 19
Ann. Health L. 195 (2010).

« The Continued Expansion of
the False Claims Act, James J.
Belanger and Scott M. Bennett,
J. Health & Life Sciences Law
(October 2010).

= The Dearth Of Charity Care: Do
Nonprofit Hospitals Deserve Their
Tax Exemptions?, Valerie McWil-
liams and Alan A. Alop, 44
Clearinghouse Rev. 110 (2010).

« The Devil Is in the Details: Man-
aged Care and the Unforeseen
Costs of Utilization Review as a
Cost Containment Mechanism,
Benjamin Saunier, 35 Okla. City
U.L. Rev. 483 (2010).

= The Difficulty of Doing Business
With Stark in an Ever-Changing
and Overly Complex Regulatory
Environment: After Twenty Years,
Where Are We Heading?, Irvin
“Ham” Wagner, 19 Ann. Health
L. 241 (2010).

« The Effect of the Health Reform
Act on Self-Insured Employer
Health Plans, Robert W. Miller,
J. Health & Life Sciences Law
(October 2010).

= The Eternal Flame: Capacity

to Consent to Sexual Behavior
Among Nursing Home Resi-
dents with Dementia, Melissa C.
White, 18 Elder L.J. 133 (2010).

The Health Care Debate: If Lack of
Tort Reform is Part of the Prob-
lem, Federalized Protection for
Peer Review Needs to be Part of
the Solution, Patricia A. Sullivan
and Jon M. Anderson, 15 Roger
Williams U. L. Rev. 41 (2010).

The Health Care Industry and Its
Medical Care Providers: Rela-
tionship of Trust or Antitrust?,
Robyn E. Marsh, 8 DePaul Bus.
& Comm. L.J. 251 (2010).

The Hundred-Plus-Year War Be-
tween Physicians and Attorneys:
Peace in Our Time?, Marshall

B. Kapp, 19 Ann. Health L. 189
(2010).

The Impact of Federal Regulations
on Health Care Operations, Piya
M. Gasper, 19 Ann. Health L.
249 (2010).

The Independent Medicare Advi-
sory Committee: Death Panel or
Smart Governing?, Robert Cole-
man, 30 J. Nat’l Ass’n L. Jud.
235 (2010).

The IOM Clinical Trial Agreement
Template versus the Roundtable
Clauses: Reader Update, Adam

P. Rifkind, J. Health & Life Sci-
ences Law (July 2010).

The Medical Home Model: Is
There Really No Place Like
Home?, Dominic J. Cirincione,
13 J. Health Care L. & Pol’y 139
(2010).

The Medicare Hospice Benefit
After Health Reform: Controlling
Costs, Expanding Access, and
System-Induced Pressures, David
E. Thiess, J. Health & Life Sci-
ences Law (July 2010).

The Medicare Hospice Benefit Af-
ter Health Reform: Cost Controls,
Expanded Access, and System-
Induced Pressures, 3 J. Health &
Life Sciences Law 39 (2010).

e The Patient-Centered Outcomes

Research Institute, James Dab-
ney Miller, J. Health & Life
Sciences Law (October 2010).

Tontines For The Invincibles:
Enticing Low Risks Into The
Health-Insurance Pool With An
Idea From Insurance History And
Behavioral Economics, Tom Baker
and Peter Siegelman, 10 Wis. L.
Rev. 79 (2010).

Toward a More Just Health Care
System, Parsi, Kayhan, 19 An-
nals Health L. 53 (2009-2010).

Towards a New Moral Paradigm
in Health Care Delivery: Account-
ing for Individuals, Meir Katz 36
Am. J. L. and Med. 78 (2010).

Towards Achieving Lasting
Healthcare Reform: Rethinking the
American Social Contract, Khan,
Fazal, 19 Annals Health L. 73
(2009-2010).

Twenty-Five Years of Health Law
Through the Lens of the Civil False
Claims Act, Joan H. Krause, 19
Ann. Health L. 13 (2010).

Under the Influence: An Examina-
tion of the Tactics Pharmaceutical
Companies Use to Manipulate
Physicians, Shena T. Wheeler, 7
Ind. Health L. Rev. 89 (2010).

What | Talk About When | Talk
About Health Law, Elizabeth
Weeks Leonard, 19 Ann. Health
L. 9 (2010).

When is Enough Simply Enough?
Shining Light on Medical Futil-
ity Through Bernstein v. Superior
Court, Phillip L. Kim, 13 SMU
Sci. & Tech. L. Rev. 231 (2010).

Willful Modulation of Brain Ac-
tivity in Disorders of Conscious-
ness: Legal and Ethical Ramifica-
tions, Jeremy O. Bressman and
Jay S. Reidler 38 J.L. Med. &
Ethics 713, Fall (2010).

Compiled by the Editor.
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For Your Information
By Claudia O. Torrey

The following information high-

lights items of interest:

= On October 7, 2010, Judge
George Steeh of the United
States District Court for the
Eastern District of Michigan!
delivered the opinion on the
first case to address the merits
of whether or not the “mini-
mum coverage requirement”
in the Patient Protection and
Affordable Care Act of 20102
(“ACA”) is unconstitutional.
Declaring the requirement con-
stitutional, some of the issues
addressed by Judge Steeh in-
cluded the Commerce Clause,
the overall Health regulatory
scheme as it relates to adverse
selection, and the justification
of the ACA via the potential
use of Congress’ taxing and
spending power.

The minimum coverage
requirement provides that
beginning in 2014, if you are
not covered by health insur-
ance from your job and are
not eligible for Medicare or
Medicaid; if you do not have

a religious objection to having
health insurance or belong to a
health care sharing ministry; if
you have been uninsured for 3
months or more; if you are not

Native American; if you earn
more than the tax filing limit
(currently $18,700 for a couple);
if you can find a health insur-
ance policy for less than 8 per-
cent of your income; and if it
does not otherwise cause you a
hardship, you must purchase a
basic, high cost-sharing health
insurance policy or pay a tax
penalty. If you do not pay the
penalty, you cannot be crimi-
nally prosecuted and the IRS
cannot place a lien or levy on
your property. Tax credits will
also be available to help many
of those subject to the mandate
(a small minority of Ameri-
cans) to purchase the required
insurance.?

The American College of Physi-
cians (“ACP”) and Cientis
Technologies have teamed

up and launched an interac-
tive website to help medical
entities select, compare, and
implement electronic health
record technology; use of

the website is currently free.
The goal of the site is to be a
resource as healthcare profes-
sionals attempt to qualify for
“meaningful use” funds from
the federal government. The
American Health Information

HEALTH LAW SECTION

Management Association is a
website partner; other partici-
pants include some vendors,
the Society of General Internal
Medicine, and the American
Osteopathic Association of
Medical Informatics.

The “Hospital Compare”
website, overseen by the fed-
eral Center for Medicare and
Medicaid Services, has been ex-
panded to include eleven new
coordination of care outpatient
measures, as well as updated
30-day mortality/readmis-
sion information concerning:
heart attack, heart failure, and
pneumonia.*

Endnotes
1. http://www.mied.uscourts.gov/News/
Docs/09714485866.pdf.

2. Pub.L.111-148, 124 Stat.199 (2010)
[as amended by the Health Care and
Education Reconciliation Act, Pub. L. 111-
152, 124 Stat. 1029 (2010)].

3. Timothy Jost, http://healthaffairs.org/
blog/2010/10/08/a-victory-for-health-
reform-and-good-law/.

4, See www.healthleadersmedia.com.

Claudia O. Torrey, Esq. is a
member of the Health Law Section
and is a sustaining member of the
New York State Bar Association.

Visit us on the Web at WWW.NYSBA.ORG/HEALIH
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Payment and Delivery System Reform—
An Excerpt from Implementing Federal Health Care Reform:

A Roadmap for New York State

Prepared for the NYS Health Foundation by Patricia Boozang, Melinda Dutton, Alice Lam and

Deborah Bachrach

ACA includes pilots and demonstration projects
intended to test and rapidly deploy new care and pay-
ment models that reduce health care costs and improve
quality of care for Medicaid and Medicare beneficiaries,
dual eligible New Yorkers, and by virtue of their broad
application across the health care delivery system, all
consumers of health care in New York State. Several
of these new initiatives are centered on state Medicaid
programs, and many require or encourage active state
partnership with care providers. These new opportunities
for states to drive value in the health care delivery system
through reducing unnecessary costs and improving clini-
cal outcomes will require high-level strategy, planning,
implementation infrastructure, and nimble evaluation
and deployment capacities at the state level.

The newly created CMS Center for Medicare and
Medicaid Innovation (described below) will oversee
the implementation and evaluation of the demonstra-
tion projects at the Federal level and the HHS Secretary
has been given new authority to expedite the expansion
of programs. But, states will be responsible for on-the-
ground deployment and evaluation, and ultimately will
have a key role in identifying effective models of care de-
livery and deploying them across multiple providers and
payers. Additionally, because many of the demonstra-
tions required by ACA involve multiple care providers
across the continuum of care and introduce new payment
methodologies, states—including New York—will face
significant implementation challenges.

Following is an overview of key programs providing
significant funding opportunities for New York.

MULTI-PAYER DELIVERY SYSTEM REFORM
INITIATIVES

The ACA creates two new Federal entities charged
with driving health care reimbursement and delivery
system reform in both Medicaid and Medicare.

Center for Medicare and Medicaid Innovation
(8 3021)

ACA provides $10 billion over 10 years to establish
by January 1, 2011 a new Center for Medicare and Med-
icaid Innovation (CMI) within CMS. CMI’s charge is to
develop, evaluate, and where warranted, expand innova-
tive payment and delivery system models that reduce

Medicare and Medicaid expenditures while preserving
or enhancing quality of care. CMI will focus on popula-
tions for which there are deficits in care leading to poor
clinical outcomes or potentially avoidable expenditures.
The law requires the CMI to consult with representatives
of relevant Federal agencies and clinical and analyti-

cal experts in medicine and health care management to
carry out its duties. CMI is also directed to use open door
forums or other mechanisms to seek input from interested
parties. The new law outlines 20 patient care and pay-
ment reform innovation models for CMI’s consideration,
but authorizes the HHS Secretary to select additional or
alternative pilots that would advance the goals laid out
above. The models are designed to support the develop-
ment and use of medical homes, coordinated care strate-
gies, and more effective post-acute hospital services, with
a particular focus on comprehensive and salary-based
payment structures as alternatives to fee-for-service based
reimbursement. These models would incentivize profes-
sional and institutional collaborations, encourage the use
of evidence-based standards, and allow greater flexibility
to reward innovation. In addition, states would have

the flexibility, by working with CMI, to integrate care

for “dual eligibles,” or individuals who are covered by
both Medicaid and Medicare, by assuming the manage-
ment and oversight of both Federal funds for Medicare
and Medicaid services, as well as state funds for services
covered by Medicaid and other state-based programs.
States would also have the flexibility to test and evaluate
all-payer systems of reform.

Federal Coordinated Health Care Office (8 2602)

For better integration of service delivery and payment
mechanisms for dual eligibles, ACA directs the estab-
lishment of the Federal Coordinated Health Care Office
within CMS to facilitate a working relationship between
Medicare and Medicaid at the Federal level and Medic-
aid offices at the state level. The new office is specifically
charged with ensuring that these beneficiaries have better
access to all services to which they are entitled and im-
proved quality of health care and long-term care services.
Specific responsibilities of the Coordinated Health Care
Office include:

= providing states and other relevant parties with
education and tools for developing programs that
align Medicare and Medicaid benefits for dual
eligibles;
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= supporting state efforts to coordinate and align
acute and long-term care services for dual eligibles
with other Medicare benefits;

= supporting coordination of contracting and over-
sight by the states and CMS;

= consulting and coordinating with the Medicare
Payment Advisory Commission (MedPAC) and the
Medicaid and CHIP Payment and Access Commis-
sion (MACPAC);

= studying the provision of drug coverage for new
full-benefit dual eligibles; and

= monitoring and reporting total expenditures,
health outcomes and access to benefits for all dual
eligibles.

MEDICAID DELIVERY SYSTEM REFORM
OPPORTUNITIES

The ACA establishes several new Medicaid-related
demonstration projects, grant programs, and state op-
tions. Several of these new opportunities will become
available on January 1, 2011, and some have the potential
to bring new Federal funding to New York State. For
each of these new projects and funding opportunities,
New York State faces significant tactical work that must
be managed, including:

= strategic analysis, request for proposals (RFP)
submission (and potential State-level RFP cre-
ation or application process development for state
providers);

= harmonization of regulations and possible legisla-
tive changes, most notably with respect to licen-
sure and rate setting requirements;

= data collection; project monitoring and evaluation;
and

= broad, rapid expansion across Medicaid, CHPIlus,
and possibly a Basic Health Program, of those ef-
forts likely to yield a positive return on investment.

Further, the State faces a range of implementation
issues. Most significantly, New York must determine how
these program innovations can be implemented within—
or coordinated with—the State’s Medicaid managed care
program and existing demonstration projects, including
the State’s Medical Home Demonstration. New York’s
immediate task will be to consider how these new pro-
gram opportunities may influence current operations and
planning, with an eye to demonstrating readiness and
leveraging current operations to attract new funding as
these initiatives are implemented at the Federal level.

Payment Adjustment for Health Care-Acquired
Conditions (8§ 2702)

Effective July 1, 2011, ACA prohibits state Medicaid
programs from paying for services that relate to health

care-acquired conditions (HACs)—preventable conditions
resulting from treatment in a hospital.! The Secretary is
charged with promulgating regulations that define HACs
based on Medicare definitions and current state practices.
New York is one of only 12 states to have implemented a
statewide “never event” program in Medicaid to prohibit
payment for HACs, and will likely need to cross-walk
HAC regulation with its existing “never event” policy in
Medicaid and align state policy with new Federal regula-
tions, as required.

Elective Demonstration and Pilot Opportunities

State option to provide health homes for enrollees
with chronic conditions (§ 2703)

Beginning on January 1, 2011, states will have the op-
tion to amend their Medicaid state plans to create health
homes for people with chronic conditions who are cov-
ered by Medicaid, including dual eligibles. This demon-
stration is designed to promote a coordinated, team-based
approach to providing health care to individuals with
multiple, chronic illnesses.

Through the demonstration, eligible consumers select
a provider or a team of health care professionals as their
health homes. The designated provider or team health
home would provide comprehensive care management;
care coordination and health promotion; comprehensive
transitional care, including appropriate follow-up, from
inpatient to other settings; patient and family support;
referral to community and social support services, if rel-
evant; and, as feasible, use health information technology
to link such services. Medicaid beneficiaries eligible for
the demonstration include those who have:

= at least two chronic conditions;

= one chronic condition and at risk of developing
another; or

= at least one serious and persistent mental health
condition.

Quialifying providers would have to meet certain
standards established by HHS, including demonstrat-
ing that they have systems and infrastructure in place
to provide comprehensive and timely high-quality care
either in-house or by contracting with a team of health
professionals. Teams of providers could be freestanding,
virtual, or hospital-based. They could also be community
health centers, community mental health centers, clinics,
physician’s offices, or physician group practices. Desig-
nated providers would be required to report to the State
on all applicable quality measures in the State Medicaid
program.

ACA provides an enhanced match of 90% FMAP for
all Medicaid costs for health home enrollees for the first
two years of program operation. Small planning grants
may also be available to states beginning in 2011.
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The health home option has the potential to provide
additional financial resources to Medicaid providers for
coordinating care for Medicaid beneficiaries with chronic
conditions. If New York opts to participate in the pro-
gram, payment could be structured to fund a broader set
of professional services and patient supports than are
currently reimbursed in the fee-for-service Medicaid pro-
gram. For its part, New York State Medicaid will seek a
return on investment for the more expansive service and
payment model in the form of quality improvement, bet-
ter clinical outcomes, and long-term avoidance of acute,
episodic care and related costs. Enhanced FMAP will
bolster the State’s ability to fund the new care model in
the short term, but such funding will only be sustainable
in the long term if the health home program has demon-
strable success.

New York also has an existing patient-centered medi-
cal home program authorized by Chapter 58 of the Laws
of 2009, which applies to providers that serve both Med-
icaid fee for-service and managed care enrollees. This

program includes a financial incentive for providers who
meet medical home standards, with the goal of improving
health outcomes through better coordination and integra-
tion of patient care for individuals enrolled in New York
Medicaid. The State Department of Health is in the pro-
cess of implementing the initiative and recently received
CMS approval to implement the program with office-
based practitioners, FQHCs, and diagnostic and treatment
centers (D&TCs).? The State chose to adopt medical home
standards that are consistent with those of the National
Committee for Quality Assurance’s (NCQA’s) Physician
Practice Connections®—Patient-Centered Medical Home
Program (PPC-PCMH™). While additional guidance is
required from HHS regarding particulars of the ACA
health home for enrollees with chronic conditions, the
program promises to be a strong complement to New
York’s existing plans, and New York Medicaid’s choice

to model its medical home program around accepted na-
tional standards may make it easier to harmonize Federal
program requirements.

STATE IMPLEMENTATION: CHART 20.

State Option to Provide Health Homes for Enrollees with Chronic Conditions

ACA authorizes a new state plan option under which eligible Medicaid enrollees
with chronic conditions, including dual eligibles, could designate a provider or health

SOMRAS R team as their health home. The health home would be responsible for providing
comprehensive medical and care coordination services.
EFFECTIVE DATE January 1, 2011: State option available and HHS may award planning grants to states
for the purposes of developing a state plan amendment to create health homes.
» States opting to create the program would receive an enhanced match of 90%
FEDERAL FMAP for twoyears. L
FUNDING » The law allocates $25 million for small planning grants to help states intending
to take the option. FMAP rules would apply.
» CMS will issue guidance to states on the new state option.
RESPONSIBLE |~ Secretary ofl_-ll-l_E‘;_iE required to survey states and report to Congress.
PARTIES > New York State Department of Health. N
» New York State Legislature.
Tasks
STATE » Amend State Plan to provide health home services to chronically ill persons covered by
“!r:ﬁ’;m;ﬂ;lg" Medicaid and articulate plan for tracking program outcomes.

v

Apply to HHS for planning grant and secure funding for State match.

¥

Develop provider health home payment mechanism.

» Develop mechanisms to segment eligible beneficiaries.

Establish a tracking mechanism for health home quality reporting.

v

Issues
» How willthe program be integrated with New York's existing medical home program?

» How will beneficiaries be segmented for health home participation from the Medicaid
managed care and/or Medicaid fee-for service programs?
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Pediatric Accountable Care Organization
Demonstration Project (8§ 2706)

Beginning on January 1, 2012 and through Decem-
ber 31, 2016, ACA establishes a new demonstration to
allow pediatric providers to form Accountable Care
Organizations (ACOs). ACOs represent a new category
of contractors created by ACA that are able to share in
program savings that result from using new patient care
models that coordinate care. ACO requirements articu-
lated in ACA include clinical and administrative systems
needed to support evidence-based medicine, coordinated
care—including the use of telehealth and other enabling
technologies—and the ability to report quality and cost
measures and to meet patient-centeredness criteria, such
as the use of patient and caregiver assessments or the use
of individualized care plans.® States may seek participa-
tion in this demonstration through an application process
to be developed by the Secretary.

The Pediatric ACO demonstration opportunity raises
significant implementation questions for New York
where the vast majority of children covered by public
health insurance are enrolled in either a Medicaid man-
aged care or Child Health Plus plan. Roughly 20 health
plans throughout the State receive capitated premium
payments for managing and arranging care for more
than 2 million children. A major challenge for New York
with respect to pursuing the Pediatric ACO program
would be how to integrate the program with the State’s
extensive managed care infrastructure, or whether plans
themselves are not, in effect, ACOs.

Demonstration project to evaluate integrated care
around a hospitalization (§ 2704)

ACA directs the Secretary to establish a demonstra-
tion project to evaluate the use of bundled payments in
Medicaid for the provision of integrated care during an
episode of care, including a hospital stay and concurrent
physician services provided during hospitalization. The
demonstration is effective on January 1, 2012 through
December 31, 2016, and is limited to eight states to be
selected by the Secretary through a competitive applica-
tion process.

The Secretary is given authority to waive any Medi-
care or Medicaid provision of Title XI of the Social Secu-
rity Act to accomplish the goals of the demonstration,
ensure beneficiary access to acute and post-acute care,
and maintain quality of care. A state selected to partici-
pate in the demonstration project may target the project
to particular categories of beneficiaries, beneficiaries with
particular diagnoses, or particular geographic regions of
the State. A state selected to participate in the demonstra-
tion project must specify the one or more episodes of care
the state proposes to address in the project, the services
to be included in the bundled payments, and the ratio-
nale for the selection of such episodes of care and servic-

es. To participate in this program, New York would have
to determine not only the service definition of bundled
payments, but also how to cross-walk provider and ben-
eficiary participation across both the fee-for-service and
Medicaid managed care programs. The state would have
to evaluate whether a managed care population demon-
stration should be conducted in partnership with Med-
icaid managed care plans or whether this demonstration
would be tested in the fee-for-service program only.

Provider and Consumer Targeted Grant Programs
to Support Medicaid Reform

Quality improvement technical assistance grants
(8 3501)

ACA authorizes technical assistance grants to pro-
vider organizations, provider associations, and other
entities for the purpose of offering technical assistance to
providers for quality improvement activities. Grants will
be awarded based on applications. Federal funding must
be matched by grantees at a ratio of $1 from the grantee:
$5 from the Federal government.

Community health teams to support the patient-cen-
tered medical home (8 3502 as modified by § 10321)

ACA establishes a program to provide grants to or
enter into contracts with eligible entities to establish
community-based interdisciplinary, interprofessional
teams (“health teams™) to support primary care practices,
including obstetrics and gynecology practices, within
the hospital service areas served by the eligible entities.
Grantees must submit a plan for achieving long-term
financial sustainability within three years, and incorpo-
rate prevention initiatives and patient education and care
management resources into the delivery of health care
that are integrated with communitybased prevention
and treatment resources, where available, with a focus on
chronic conditions.

Medication management for individuals with chronic
diseases (§ 3503)

The HHS Secretary, acting through the newly es-
tablished Patient Safety Research Center, is authorized
to establish a program to provide grants for medication
management services provided by licensed pharmacists
and targeted to people with chronic illnesses. The goal of
the grant program, which the HHS Secretary was directed
to launch by May 1, 2010, is to improve the quality of care
and reduce overall cost in the treatment of chronic dis-
eases. New York has an existing pilot, called the medica-
tion therapy management program, which serves Medic-
aid beneficiaries with certain chronic illnesses. New York
State’s program appears consistent with the ACA initia-
tive; New York may seek a grant to support and expand
existing program operations.

28

NYSBA Health Law Journal | Fall 2010 | Vol. 15 | No. 2



Expansion of the Patient Navigator Program (8 3510)

ACA also reauthorizes demonstration programs to
provide patient navigator services within communities to
assist patients with overcoming barriers to health services
by coordinating health services and provider referrals,
assisting community organizations in helping individu-
als receive better access to care, providing information on
clinical trials, and conducting outreach to health disparity
populations starting as early as 2010.

MEDICARE DELIVERY SYSTEM REFORM
OPPORTUNITIES

The ACA also provides authority and funding for
numerous Medicare grant and pilot programs to promote
delivery system innovation.

Medicare Shared Savings Program/Accountable Care
Organizations (§ 3022)

A new Medicare Shared Savings Program autho-
rized by the ACA will be established in January 2012 to
promote accountability for providing high-quality and
efficient health care services to a defined population of
patients. Through the program, Accountable Care Orga-
nizations (ACOs) that meet quality targets established
by the Secretary will be able to receive savings that result
from a reduction in the average per capita costs for an
assigned population of Medicare enrollees compared to a
target per capita rate established by the Secretary. A par-
ticipating ACO must be willing to become accountable
for the quality, cost, and overall care of its enrolled Medi-
care fee-for-service beneficiaries, and must participate in
the program at least three years. Providers and insurers
may seek participation in this demonstration through an
application process to be developed by the Secretary.

Payment Bundling Pilot (§ 3023)

A five-year pilot program, the payment bundling pi-
lot would create episode of care payments for acute care
services provided to Medicare beneficiaries with one or
more of 10 chronic conditions. Payments would include
pre-admission services provided in the three days prior
to hospitalization, hospital services, and 30 days of post-
discharge services. Bundled services will be determined
by the Secretary of HHS, but will include acute care,
inpatient and outpatient physician services, outpatient
care, home health, and long-term care. Provider organiza-
tions participating in the pilot will be required to submit
data on quality measures that will be used to evaluate
program efficacy.

Hospital Readmissions (8 3025)

Effective October 1, 2012, Medicare will reduce pay-
ments to hospitals with high rates of readmissions for
three high-volume, high-cost conditions when patients
are admitted within 30 days of discharge. This reform to
hospital reimbursement will require hospitals to imple-

ment or enhance community-based care transition efforts
designed to reduce readmissions and avoid financial
penalties.

Community-Based Care Transitions Program (8§ 3026)

The ACA provides $500 million to establish collabora-
tive partnerships between hospitals with high readmis-
sions and community-based organizations. The program
will encourage evidence-based care transitions services
for Medicare beneficiaries at high-risk for hospital read-
mission. HHS will prioritize entities that serve medically
underserved populations, small communities, and rural
areas.

DUAL ELIGIBLES

The ACA includes provisions targeted to integrating
and coordinating care for dual eligibles—generally low-
income seniors and people with disabilities. Dual eligibles
are the most medically complicated and expensive popu-
lations for both Medicaid and Medicare; yet, 80% of these
beneficiaries receive their care through uncoordinated fee-
for-service models.* Financial and administrative respon-
sibility for dual eligibles care is fragmented, leading to
significant access and quality issues for people who rely
on both Medicare and Medicaid for services.

New York has approximately 650,000 dual eligibles
enrolled in its Medicaid program, the second highest
number of dual beneficiaries in the country after Cali-
fornia. While dual eligibles represent just 16% of New
York’s Medicaid beneficiaries, they generate 40% of total
expenditures, or $16 billion annually.® Nationally, more
than half of Medicaid expenditures for dual eligible ben-
eficiaries are related to long-term care services.® Several
health insurance models operating in New York State are
designed to integrate payment and coordinate benefits for
dual eligible individuals. These programs include;

= Medicaid Advantage: a Medicaid managed care com-
panion program to Medicare Advantage (Medicare
managed care) that allows beneficiaries to enroll in
the same health plan for most of their Medicare and
Medicaid benefits, excluding long-term care.

= Medicaid Advantage Plus: a Medicaid Advantage
program that covers long-term care services.

= Program for All-Inclusive Care for the Elderly (PACE):
a national managed care program for people who
require long-term care, but wish to remain in their
communities and receive adult day care services.
PACE covers all medical needs for its enrollees.

Enrollment in these programs is voluntary and, to
date, they collectively cover a relatively small number
of New Yorkers: 8,574 or 1.3% of full dual eligibles in
the State.” The balance of dual eligible individuals in
New York is served through a Medicaid’s fee-for-service
program.
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New York is in the early stages of developing a “Fed-
eral-State Medicare Shared Savings Partnership” waiver
to seek Federal approval to allow the State to implement
a series of demonstration proposals to integrate care for
dual eligible New Yorkers, and share in the Medicare
savings generated through these initiatives.® The State
Legislature enacted law in June 2010 authorizing the
State to develop the partnership program.

LONG-TERM CARE

ACA includes several provisions targeted to making
long-term care accessible and affordable and to shift care
from institutional to community settings to the largest
extent possible. The law creates the nation’s first govern-
ment-sponsored, long-term care insurance program, and
provides authority and funding for a series of projects
and pilot programs that develop, integrate, and pay for

home- and community-based long-

TABLE 19. New York State Programs for Dual Eligibles term care services. In 2009, long-term
care spending in New York’s Medic-

PROGRAM
Medicaid Advantage

ENROLLMENT

aid program was $12.3 billion, 28% of
total Medicaid expenditures for the

Medicaid Advantage Plus

year.® New York has several programs
and demonstrations that promote

PACE

long-term care reform goals that are
consistent with the goals of ACA. The

Source: New York State Monthly Managed Care Enrollment Report, May 2010

State operates the Long Term Home

ACA provides a policy mandate and framework for
CMS to drive integration and coordination of care for
dual eligibles. The law provides opportunities for New
York to make delivery system improvements for dual
eligibles through enhanced Federal funding, technical
support, and rapid deployment and testing of innova-
tion. The changes in ACA appear to be aligned with New
York’s goals and objectives in its planned Federal-State
Medicare Shared Savings Partnership waiver, and may
enable the State to more rapidly deploy a strategy with
respect to care and funding integration for dual eligibles.

Five-Year Period for Dual Eligible Demonstration
Projects (8§ 2601)

New waiver demonstration authority is created
for states to conduct five-year waivers related to dual
eligible beneficiaries under Social Security Act § 1115
Research & Demonstration Projects, § 1915(b) Managed
Care/Freedom of Choice Waivers, § 1915(c) Home and
Community-Based Services Waiver, and § 1915(d) Waiv-
ers. This provision authorizes dual eligible waivers to be
conducted over longer periods of time to allow states to
capture longer-term savings. These waiver programs are
currently two- to three-year initial authorization periods,
with a maximum three-year renewal.

Extension of Special Needs Plan (SNP) Program
(8 3205)

ACA extends SNP program authority through De-
cember 30, 2013 and allows HHS to apply a frailty pay-
ment adjustment to fully integrated, dual eligible SNPs
that enroll frail populations. The law also requires dual
eligible SNPs to contract with state Medicaid programs
beginning 2013. Finally, ACA requires SNPs to be NCQA-
approved.

Health Care Program (LTHHCP), a
Social Security Act § 1915(c) Home and
Community Based Medicaid waiver program serving
seniors and individuals with disabilities who are medi-
cally eligible for nursing home care, but seek to remain in
their communities. LTHHCP provides care coordination
and supportive services through a network of contracted
agencies. The program serves 24,000 individuals through-
out the State.?

More recently, the New York State Department of
Health launched several initiatives to reform the State’s
long-term care delivery system, including:

= The Nursing Home “Rightsizing” Demonstration:
Allows nursing homes to convert beds to longterm
care home health, adult day care and/or assisted
living “slots.” The agency is seeking CMS author-
ity to expand the demonstration from 2,500 to 5,000
beds.

= County Long-Term Care Demonstration: A five-
county demonstration to promote conversion of
county nursing homes to alternative long-term care
settings.

= Money Follows the Person Rebalancing Demonstra-
tion: Provides the State with $4.7 million annually
in additional FMAP funding to assist individuals
in avoiding long-term care institutionalization and
transitioning from nursing home to community-
based settings.

ACA includes a number of key long-term care provi-
sions that align with and support New York’s current
approach to restructuring long-term care delivery, and
provide new funding to expand LTC reform efforts in the
State.
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CLASS Program (8 8001)

The health care reform law establishes a new, na-
tional and voluntary long-term care insurance program
called the Community Living Assistance Services and
Supports (CLASS). The program is designed to promote
independent and community-based living for older
adults and individuals with disabilities through financial
assistance. Participants become eligible for the program
after contributing premiums for five years (either directly
or through payroll deductions initiated by an employer).
Once eligible, participants will receive at least $50 per
day paid, either daily or weekly, to support needs,
including home modifications, assistive technology,
accessible transportation, homemaker services, respite
care, personal assistance services, home care aides, and
nursing support. Institutionalized residents are eligible
for the payment; all but 5% of the benefit will go toward
payment of the institutional care. Individuals enrolled in
Medicaid home- and community-based services, or the
PACE program, will similarly be eligible for the payment;
50% of the payment will go to the State to cover the cost
of care.™™ New York currently operates the Partnership
for Long-Term Care, a program originally funded by the
Robert Wood Johnson Foundation, which combines long-
term care insurance and Medicaid Extended Coverage.
Its purpose is to help New Yorkers financially prepare
for the possibility of eventually needing nursing home
care, home care, or assisted living services. The program
allows New Yorkers to protect some or all of their assets
(resources), depending on the insurance plan purchased,
if their long-term care needs extend beyond the period
covered by their private insurance policies. New York
will likely seek to re-evaluate and possibly align or inte-
grate its current Partnership for Long-Term Care program
with the new Federal CLASS program.

Payment and Care Delivery Demonstration,
Grant, and Pilot Programs

ACA provides new plan options and demonstration
programs to encourage and incentivize State innovation
in payment reform, and delivery system integration in
long-term care and care for dual eligible beneficiaries.
CMS will provide guidance on the structure of these
programs. New York State will need to determine how
it can best leverage these programs to support its exist-
ing and planned demonstrations, and maximize Federal
funding for additional long-term care delivery system
innovations.

Endnotes

1.  AHAC is defined as “a medical condition for which an individual
was diagnosed that could be identified by a secondary diagnostic
code described in § 1886(d)(4)(D)(iv) of the Social Security Act (42
U.S.C. 1395ww(d)(4)(D)(iv)).”

2. New York State Department of Health, Medicaid Update, Vol 26;
No 7. May 2010.
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6. Kaiser Family Foundation. Kaiser State Health Facts. Distribution
of Medicaid Spending for Dual Eligibles by Service (in millions),
2005.

7. Kaiser Family Foundation. Kaiser State Health Facts: New York
State. Dual Eligible Enrollment, 2005. Full dual eligibles are
defined as qualifying for full Medicaid benefits, including long-
term care provided in both institutions and in the community as
well as prescription drugs. For this group, Medicaid may also pay
Medicare premiums and cost-sharing.
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of Long Term Care: 2010-11 Executive Budget Summary”
Presentation at the New York State Public Welfare Association,
January 27, 2010. Spending includes long-term care expenditures
related to OMRDD related services.

9.  Kissinger, M. “New York State Department of Health Office
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11.  Effective dates of this program vary. While tax treatment of the
program begins January 1, 2011, HHS Secretary must design an
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This report was prepared in August, 2010 by Patri-
cia Boozang, MPH, Melinda Dutton, JD and Alice Lam,
MPA of Manatt Health Solutions and Deborah Bach-
rach, NYS Health Foundation Visiting Fellow, for the
NYS Health Foundation.

*This report was originally published in August
2010 and is reprinted with permission of the NYS
Health Foundation. The full report is available from the
NYS Health Foundation and can be downloaded from
the following link: http://www.nyshealthfoundation.
org/userfiles/file/RoadmapPaper_Aug2010.pdf.
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TABLE 20. New State Options and Demonstration Programs Related to

Long-Term Care Available under Health Reform

NEW FEDERAL EFFECTIVE

PROGRAM OPTION DESCRIPTION FUNDS DATE
Medicaid State plan amendment option to provide coverage 6% FMAP October 1, 2011
Community of home- and community-based attendant services | increase
First Choice and supports, such as assistance to accomplish
Option activities of daily living, to those who meet the

State’s nursing facility clinical eligibility standards.
§ 2401 Threshold issues for New York with respect

this option include determining whether the State's

current personal care program qualifies for

reimbursement under this program.
Home- and Provision simplifies home- and community-based Regular April 1, 2010
Community- services through a State plan option rather than match rate
Based pursuing more onerous Federal waiver authority.
Services State Provides a full range of Medicaid services to indi-
Plan Options viduals whose income does not exceed 300% of the

Supplemental Security Income [SSI) standard.
§ 2402
Balancing Expands and diversifies Medicaid coverage for 2-5% FMAP October 1,201
Incentive home- and community-based long-term care servic- | increase through
Payments es [HCBS) and makes structural changes to improve September 30,
Program coordination and access to such services, Creates Allocatesupto | 2p15

new financial incentives for states to shift Medicaid $3 billion for
§ 10202a] beneficiaries out of facilities and into HCBS. Only Medicaid home-

states with less than 50% of long-term care being and community-

provided in community-based settings will be eligible | basedservices.

to participate in this program, with further guidance

expected from HHS on the definition of "community-

based.” Whether New York will meet this threshold

will depend on the definition of community-based

long-term care, as well as the populations included

int
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TABLE 20. New State Options and Demonstration Programs Related to

PROGRAM OPTION

(CONTINUED|

Medicaid Money
Follows the
Person [MFP)
Rebalancing
Demonstration

§ 2403

Long-Term Care Available under Health Reform

DESCRIPTION

Demonstration established through the Deficit
Reduction Act of 2005 (P.L. 109-171) to reduce
reliance on institutional care and develop
community-based systems of care. ACA modifies
eligibility rules to require that individuals reside
in an inpatient facility for no fewer than 90 days.
New York receives $4.7 million annually for the
Nursing Home Transition and Diversion program,
for the five-year project term from 2008-2012.
The project aims to transition 2,800 individuals
from institutional to community-based settings.

On June 22, 2010, CMS released a State Medicaid
Director letter that provides clarification and
guidance on the MFP Demonstration Program.
Benefits of the ACA MFP Demonstration Program
provisions to states like New York that are
already participating in the program include:
Enhanced FMAP for home- and community-
based services and demonstration services; use
of the American Recovery and Reinvestment Act
of 2009 enhanced FMAP rate as the base from
which to calculate states’ MFP-enhanced FMAP
rate through December 31, 2010, subject to a 90%
cap; technical assistance [TA] provided by CMS
contracted experts in the long-term care; HCBS
and demonstration services reimbursed at the
enhanced MFP FMAP; supplemental services
reimbursement for services only be available for
the MFP Demonstration Program period and not
covered by Medicaid; and full reimbursement for
certain MFP Demonstration administrative costs,
including key personnel; MFP travel, training,
outreach and marketing; IT infrastructure to
accommodate the MFP reporting requirements;
and completing the Quality of Life survey
requirements. CMS will post a grant solicitation
in summer 2010 to www.grants.gov to offer states
not currently participating the opportunity to apply
for an MFP Demonstration Program Grant through
a competitive award process.

NEW FEDERAL
FUNDS

ACA extends
demonstration
through
September 30,
2016, bringing
new aggregate
Federal funding
of $450 million
each year for
FY2011-2016.

EFFECTIVE
DATE

30 days after
enactment

of ACA

(April 22, 201p)

Sources: Patient Protection and Affordable Care Act [P.L. 111-148) and Modifications by the Health Care and Education Reconciliation Act of 2010
IP.L. 111-152]; The Scan Foundation, Policy Brief No. 2. March 2010.
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2010 OMIG Reform Legislation: “Wait’ll Next Year”

By Brian T. McGovern

What is “OMIG”?

As health care lawyers, by now you or one of your
clients has probably encountered the New York State Of-
fice of Medicaid Inspector General (“OMIG”), perhaps on
more than one occasion and in more than one context. For
a primer, OMIG was established by the New York State
Legislature in 2006 with the statutory charge of (among
other things) the “prevention, detection and investigation
of fraud and abuse within the medical assistance [Medic-
aid] program.”! OMIG’s authority was further expanded
to include oversight of the State’s mandatory compliance
program, requiring Medicaid providers to adopt and
implement a comprehensive compliance program.? In
furtherance of that authority, OMIG has promulgated reg-
ulations, codified at 18 N.Y.C.R.R. Part 521, which largely
track the statutory language and establish the eight ele-
ments of an effective compliance program.

OMIG’s powers over providers were again magnified
by its adoption of a provider “self-disclosure” protocol
in 2009 coupled with the mandate in the federal Patient
Protection and Affordable Care Act (“PPACA”), enacted
in March 2010, that providers disclose and refund over-
payments within 60 days.?

OMIG Audits

To date, however, OMIG’s greatest impact on the
health care provider community has been felt through its
recoveries and recoupments from Medicaid providers un-
der the auspices of its statutory authority to “review and
audit contracts, cost reports, claims, bills and all other
expenditures of [Medicaid] program funds to determine
compliance with applicable federal and state laws and
regulations and take such actions as authorized by fed-
eral or state laws and regulations.” In its annual report
for 2009, OMIG touted $500 million in audit recoveries
in the fiscal year ending September 3, 2009—in excess of
the $322 million it needed to meet the targets set forth in
the Federal-State Health Reform Partnership (“F-SHRP”)
entered into between the State of New York and the
Federal government in 2006. (F-SHRP, which expires on
September 30, 2011, calls for the investment of $1.5 bil-
lion of federal dollars in New York State over a five-year
period, to improve the efficient operation of the State’s
health care system.)

According to OMIG, last year, the office initiated
1,852 audits and completed 1,053 audits. OMIG’s audits
have reached just about every provider along the care
spectrum—whether regulated by the Department of
Health (“DOH”), the Office of Mental Health (“OMH”),

the Office of Mental Retardation and Developmental Dis-
abilities (“OMRDD”) (now known as the Office of People
with Developmental Disabilities), or any other State
agency overseeing a program funded by Medicaid, plus
individual Medicaid providers who billed Medicaid for
professional medical services such as physicians.

While much press and public attention has been
given to OMIG’s role in ferreting out “fraud and abuse,”
including such notorious examples as billing for deceased
patients, many if not most of its audit initiatives over
the past four years have actually not been premised on
allegations or findings of fraud. Rather, the more fruitful
audit initiatives are those with the broadest reach among
a given provider class, involving more common, prosaic
lapses in documentation and technical errors in billing.
The logic for that stratagem is straightforward: investigat-
ing, identifying, and proving fraud against specific bad
actors (in my opinion, the exception rather than the rule)
involves enormous staff and resources, with sometimes
relatively modest financial recoveries. On the other hand,
auditing provider compliance with documentation and
other technical requirements is far less labor-extensive,
and can often be done with little factual investigation—
literally behind an auditor’s desk. What is more, under
OMIG’s approach, those audit initiatives can yield 100%
recoveries of Medicaid claims based on a single technical
defect.

OMIG Audit “Process”

Providers have complained of the fundamental un-
fairness of OMIG’s imposing such a severe penalty—total
disallowance of a claim—for a single and arguably minor
documentation or technical flaw, especially when, as is
often the case, there is no issue that the services billed
for were in fact provided and were medically necessary.
Providers have also protested what some have character-
ized as “abusive” auditing practices, such as overbearing
and burdensome document demands and the auditor’s
myopic focus on overpayments, to the exclusion of under-
payments discovered in the course of audits.

In light of a groundswell of concerns raised by provid-
ers, the State’s provider associations this past year advo-
cated for legislation to reform the OMIG audit process and
rein in some of the more egregious auditor conduct expe-
rienced by providers. Those efforts spawned two pieces
of legislation, introduced in the Assembly and Senate this
past Spring, that attempt to establish a greater degree of
provider “due process” and fairness as well as proportion-
ality of audit recoveries in the OMIG audit process.
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Assembly Bill No. A10630 (Assembly Member
Richard Gottfried, Sponsor)

On April 13, 2010, Assembly Member Richard Got-
tfried introduced Assembly Bill No. 10630 with the
express intent to “balance the ability of the state to ensure
the integrity of the [Medicaid] program with the need to
afford due process to providers and recipients...in order
to ensure that such actions are conducted in a fair and
consistent manner,” and to conduct audits and payment
recoveries pursuant to “established statutory standards.”
Summarized below are some of the more salient reform
measures included in Assembly Bill No. 10630:

= Stay of OMIG audit recoupments pending the
outcome of ALJ hearing requested by the pro-
vider. Currently, OMIG can begin recouping audit
adjustments 20 days after a final audit report has
been issued, despite a provider’s challenge of the
audit findings through the administrative hearing
process.>

= 10% cap on audit recoupments. Under current
practice, OMIG will typically recoup alleged
overpayments at a rate of 15% of a provider’s
Medicaid receivables—so long as the provider
timely requests repayment terms—but reserves the
prerogative to recoup at a higher rate; no statute or
regulation limits the percentage or amount of audit
recoupments. The proposed 10% cap would apply
to all OMIG audit recoupments except in the case
of fraud, or when the provider and OMIG agree
upon different terms.

= No OMIG authority to audit cost reports or claims
that “were the subject of a previous audit or
review” by OMIG or another state or local agency
completed within the prior three years. This pro-
vision was intended to address the frequently cited
complaint that OMIG is reauditing areas already
covered in prior audits by OMIG or another state
agency. Under this provision, OMIG could only au-
dit the same issues reviewed in the past three years
if OMIG’s audit is based on new information, the
prior review or audit was erroneous, or the scope
of audit is significantly different.

= Limit of scope of OMIG audits to three-year
period. Currently, there is no temporal limit on
OMIG audits other than the six-year audit limita-
tions period contained in 18 N.Y.C.R.R. § 517.3.
This provision would limit the periods under audit
to three years, except where fraud or intentional
misconduct is alleged.

= Standards for audit based on “laws, regulations,
policies, guidelines, standards and interpreta-
tions” applied by the primary regulatory agency

“in place at the time the subject claim arose or
other conduct took place.” This provision address-
es the concern expressed by many providers that
OMIG is reinterpreting policies and even changing
the “rules of the game” retroactively on audit, and
in a manner contrary to the interpretations and
understandings relied upon by providers based on
contemporaneously communications and directives
given by the primary regulatory agency, such as
DOH or OMRDD. OMIG would now be required
to apply on audit the regulatory agency’s con-
temporaneous standards, and not its own post-hoc
standards.

OMIG’s respect for a prior “determination of
compliance by a governmental agency with
jurisdiction to make such a determination.” If the
primary regulatory agency has already found the
provider’s cost reporting or billing practices to be
compliant, this provision would bar OMIG from
revisiting those practices and second-guessing the
agency’s determination, except when the prior
determination was based on “misinformation, was
clearly erroneous, or was effected by fraud or other
intentional conduct.”

OMIG duty to produce any “evidence that...that
would support the allowability or propriety of the
provider’s cost reporting, billing or other practice
or practices at issue in the hearing or is otherwise
exculpatory.” This “due process” reform would re-
quire OMIG to turn over to the provider during the
audit process, any documentary or other evidence
OMIG possesses or discovers that might support
the allowability of a disallowed cost or claim.

No authority for audit recoveries based on the
“actions or the responsibility of another provider
or governmental agency.” This provision would
relieve a provider from liability on audit on account
of regulatory lapses committed by another provid-
er, except when the provider knew or should have
known it was not entitled to claim payment.

Limit on OMIG audit recoveries to 10% of claim
in the case of administrative or technical de-
fects. This provision embodies the notion that the
remedies imposed by OMIG on audit should be
“proportionate” to the nature of the regulatory
violation. Specially, this measure would address
providers’ objection to OMIG’s practice of disal-
lowing a claim in full based on mere technical or
documentation defects by limiting the amount of
the recovery to 10% of the claim at issue, and only
after the provider has been notified by OMIG of the
alleged defect and given 60 days to correct the de-
fect and resubmit the claim. In the case of a billing-
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coding error, the recovery would be limited to the
difference between the correct level of payment
and the amount mistakenly paid to the provider.
The 10% cap would not apply where there was
intent to defraud the Medicaid program.

Limit on overpayment “extrapolations” to audit
findings where “the category of error or defect in
the billing or other practice...exceeds the rate of
5% within the sample of claims.” Many providers
have complained about OMIG’s reliance on sam-
pling and extrapolation to convert what may be

a handful of sampled claims found defective into
a six-figure or larger audit liability by extrapolat-
ing, exponentially, from a sample 100 or 200 claims
to a universe of claims in the tens or hundreds of
thousands in the audited period. Before resorting
to extrapolation, OMIG would have to find that
the claimed error or defect identified in the sample
was not an “outlier,” but was at least prevalent
enough to meet a base line threshold of a 5% error
rate.

Written explanation of the extrapolation/sam-
pling methodology. This provision would require
OMIG to furnish the provider with information

in writing about the sample and the extrapolation
methodology utilized by OMIG, in “sufficient de-
tail to permit the provider to test and recreate the
methodology in order to properly and fully defend
any determination of overpayment which is based
on [the extrapolation] process.”

Provider refunds within 90 days, with interest.
This provision would achieve a modicum of bal-
ance and fairness between auditor and audited
entity, by introducing reciprocity in the assessment
of interest. Thus, if it is later determined by an

ALJ or a court of law that the OMIG’s audit find-
ings were invalid, and its recoupments improper,
OMIG would have to repay the recouped funds to
the provider within 90 days of the invalidation of
its audit findings, and pay interest on the recouped
funds at the same rate that OMIG had charged the
provider for the alleged overpayment.

Employment of OMIG auditors or contractors
“with appropriate training, education or expe-
rience.” Providers have frequently complained
that some OMIG auditors, particularly among the
newer initiates, often lack experience or knowledge
of cost reporting or billing practices, resulting in
wasted time and effort on the part of the provider
and staff in responding to unnecessary requests
and producing extraneous information, educating
them about basic cost-reporting or billing processes
and, worse, having to address patently erroneous
audit adjustments being considered by the audi-

tors. Given the substantial stakes involved for the
Medicaid provider and program alike, providers
believe that it is critical that OMIG deploy auditors
who are competent to perform the audits entrusted
to them.

= Rebuttal presumption that a provider’s clinical
records are valid. This provision would give the
benefit of the doubt to, rather than against, the
provider, and would shift the burden to OMIG to
effectively “impeach” a provider’s clinical records
when a disallowance or recoupment is based on
alleged lack of medical necessity or otherwise
involves clinical judgment or standards. Also, in no
circumstance would disallowances based on any
clinical findings serve as the basis for an overpay-
ment extrapolation.

= Effective Repeal of the 90-day claims submission
rule. Currently, under Social Services regulations
(18 N.Y.C.R.R. § 540.6(a)), a provider must submit
a claim for Medicaid reimbursement within 90
days of providing the services (with certain limited
exceptions)—which has proven to be a formidable
challenge for many providers, given the myriad
reasons why a claim may not be ready for submis-
sion within that 90-day time frame. Nevertheless,
OMIG has identified noncompliance with the 90-
day billing rule and/or the exception codes for ex-
tending the 90-day period as the basis for disallow-
ing claims on audit. This provision would permit
the submission of Medicaid claims past the 90-day
period for up to 2 years after the date of service.

= Provider notice and 60-day period to cure alleged
deficiencies in mandatory compliance program.
OMIG now possesses the authority to review man-
datory provider compliance programs and sanction
providers for failing to maintain an effective com-
pliance program. Yet there is currently no require-
ment that OMIG notify the provider of any alleged
deficiencies in its compliance program and afford
it an opportunity to cure the deficiencies identified
by OMIG, prior to the imposition of sanctions. This
provision would “cure” that due-process shortcom-
ing in the compliance review process.

Senate Bill No. 7821 (Senator Craig Johnson,
Sponsor)

On the Senate side of the New York State legisla-
tive branch, Senator Craig Johnson introduced his own
legislation (Senate Bill No. 7821) on May 13, 2010, incor-
porating much of the same or substantially similar reform
measures included in Assembly Member Gottfried’s bill.
Among the salient additional provisions in Senator John-
son’s bill are the following:
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= No OMIG authority to enforce provider operating
standards and conditions of participation. OMIG
appears to hold the view that provider operating
standards and conditions of participation, includ-
ing programmatic, clinical, and quality of care stan-
dards, are in all cases subject to review and enforce-
ment by OMIG as conditions of payment and, thus,
fair game for disallowances and recoupments on
audit. However, it is the primary regulatory agency
that has the duty to ensure compliance with, essen-
tially, its own promulgated regulations and operat-
ing standards. That compliance is reviewed and
enforced through a host of enforcement mecha-
nisms, such as licensure-revocation proceedings,
patient-care surveys, and fines and sanctions for
any noted clinical or operating deficiencies. This
provision would remove OMIG’s authority to also
determine and enforce compliance with operating
standards and conditions of participation as the
basis for audit recoveries.

= Confidentiality of compliance programs, reports,
self-evaluations, audits and investigations, and
corrective actions. This provision would con-
fer confidentiality on a provider’s activities and
deliberations undertaken as part of its compliance
program, similar to the confidentiality that attaches
to a hospital’s quality assurance committee activi-
ties and deliberations. The rationale is the essen-
tially same: to encourage self-reporting and self-ex-
amination of compliance issues and concerns and
to thereby foster a robust and effective compliance
program, the participants in the process should
not have to worry that their activities and work
product may be subject to disclosure and perhaps
used against them as the basis for a civil action for
damages or otherwise.

The Fate of OMIG Reform Legislation in 2010

Assembly Member Gottfried’s and Senator Johnson’s
bills were each referred to the respective Health Commit-

tees in the Assembly and Senate and later conformed with
each other, but were not included in the State’s Budget
Bill adopted in June 2010. | am no “sausage-maker,” i.e., a
legislator or lobbyist, and do not know the events that led
to the demise of these two bills. | understand that esti-
mates of the fiscal impact of the legislation, in the range of
$200 to $300 million, were being circulated. | do not know
the sources for these estimates, and what portion is attrib-
utable to the effects of curbing or preventing some of the
more problematic audit initiatives, premised on technical
or documentation lapses, that the legislation sought to
redress.

Maybe Next Year

In any event, OMIG reform legislation is expected to
be revived and reintroduced in the upcoming 2011 Legis-
lative session. The political landscape will have changed
somewhat. New York State will have a new Governor,
and control of the Legislature will be divided between
Democrates (the Assembly) and Republicans (the Senate).
What is more, the OMIG reform legislation will have lost
is chief sponsor on the Senate side, Craig Johnson, who
lost his bid for re-election in one of the closest electoral
contests this past November. My understanding is that
the provider associations still remain cautiously optimis-
tic that, come next year, the OMIG reform legislation, or
some modified version thereof, will become law. In the
meantime, OMIG continues to audit and recoup Medicaid
dollars unchecked by the reforms proposed in last ses-
sion’s legislation.

Endnotes

1.  Public Health Law § 31 subd. 1.
2 Social Services Law § 363-d.

3 PPACA § 6402.

4. Public Health Law § 32 subd. 14.
5. 18 N.Y.C.R.R.§518.8(a).
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Uniform Plan-Provider Contracts:
A Proposal to Reduce Expenses of Health Plans,
Health Care Providers and the Public

By Robert N. Swidler

States, including New York, could significantly cut
expenses by health plans, health care providers and the
public by developing uniform plan-provider contracts
without rate sheets, and requiring the use of those con-
tracts by health plans and health care providers. Plans
and providers would still negotiate reimbursement meth-
odologies and rates, but all or most other terms would
be prescribed. For some contractual matters the uniform
plan-provider contracts could offer alternative terms, but
with prescribed language for those alternatives. Parties
could also add non-conflicting terms.

This approach would:

(i) dramatically reduce the currently significant ex-
penditures by plans and providers in the review,
negotiation and implementation of plan-provider
contracts;

(ii) in New York, reduce the significant amount of
NYS Department of Health (NYSDOH) staff
resources devoted to reviewing such agreements,

(iii) reduce or eliminate unclear provisions, unfair
provisions and non-compliant provisions that
find their way into these contracts; and

(iv) make it possible for provider clinical and admin-
istrative staff to actually learn and follow require-
ments in plan-provider contracts, something they
now cannot do when they are confronted with
conflicting terms of many contracts,

(v) reduce interpretive disputes, through the devel-
opment of interpretive precedents; and

(vi) help plans meet their medical loss ratio require-
ments under the federal health care reform law.

The potential benefit for the public is very significant.
Uniform plan-provider contracts would offer a rare

way to achieve significant health care savings with

no diminution of quality of care or access to care. The
proposal targets activity that is expensive and pervasive,
yet adds little benefit for the public or the parties.

Plan-Provider Contracts

A contract between a health plan (“plan”) and a
health care provider (“provider”) memorializes a simple
bargain: the provider agrees to provide covered health
care services to members of the plan, and the plan agrees
to pay the provider for those services at an agreed-upon

rate. Plan-provider contracts generally include two dis-
tinct parts: (i) contract terms other than rates of payment,
which form the main body of the contract; and (ii) rates
of payment, which usually are set forth in an appendix,
sometimes called the “rate sheet.”

The part of plan-provider contracts that sets forth
terms other than rates of payment tends to address these
topics, among others:

1. Definitions—This section sets forth the definitions
of key terms, including “covered service,” “emer-
gency” and “medically necessary.”

2. Provider representations and obligations—This
usually states the provider’s obligation to provide
care (within provider’s license) to plan members,
as well as the obligation to comply with the plan’s
provider manual.

3. Plan representations and obligations—This should
state the plan’s obligation to pay for services
provided at the agreed-upon rates, an obligation
that often is subject to the provider meeting vari-
ous claims submission and other administrative
requirements.

4. Compensation—This sets forth the obligation of
the plan to pay for covered services, and the obli-
gation of the provider to accept as payment in full
payment at the agreed-upon rate. (The rate itself
typically is set forth in an appended rate sheet.)
The clause may also describe the claims submission
process, and the claims payment process.

5. Utilization review—This sets forth requirements
for prior approval of services and the process for
appealing denials. Generally, it will also allow
the plan to review claims retrospectively, conduct
audits, and require repayment of alleged over-
payments. It may also include provider rights to
recover underpayments.

6. Coordination of benefits—This states the rules that
apply when a plan member has coverage by more
than one health plan.

7. Constraints on provider billing members. This
constrains the provider from billing a member in
the event a claim for a covered service is denied, or
in the event the plan (or another payor, if the plan
acts as a third party administrator) fails to pay for
some other reason such as insolvency.
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8. Term and termination—This specifies when the
contract expires or can be terminated, and the
responsibilities of the provider for continuing
patient care in the event of termination.

9. Confidentiality requirements—This addresses
the need for the provider to secure consent from
patients to release health information.

10. Dispute resolution—This generally prescribes
steps that must be taken to resolve disputes either
prior to litigation, or in lieu of litigation (e.g.,
arbitration).

11. Amendments—This describes how the contract
may be amended, and may give the plan certain
rights to impose amendments upon notice.

12. Miscellaneous/boilerplate provisions—This
includes such matters as requirements to maintain
liability insurance, mutual indemnification, notifi-
cation procedures, governing law, subcontracting
and assignment rights, and third-party beneficiary
rights.

13. Medicare Advantage plan addendum—This sets
forth provisions required by the Center for Medi-
care and Medicaid Services (CMS) in its contract
with the plan.

To be sure, contracts may use different titles for these
sections, or address them in different order or in various
combinations. They may also include provisions address-
ing topics beyond these standard topics. But these topics
and a few others form the core of plan-provider contracts
in New York.

Increasingly, New York state statutes and regulations
impose requirements that impact contract terms. For
instance, prompt pay requirements narrow the ground
for differences in clauses on the timing of payment.! Also,
in New York, most plan-provider contracts are required
to include “Standard Clauses for HMO and IPA provider
Contracts”—a set of mandatory terms largely aimed at
protecting the rights of patients in these arrangements.?
The federal health care reform act will impose additional
requirements, narrowing differences in other provisions.?
But the growing realm of legal requirements has not
reduced the need for constant, tedious, time-consuming,
expensive drafting, review and negotiations over the pro-
visions identified above, or for expensive disputes over
the meaning of such customized terms.

The Development, Review, Negotiation and
Implementation of Terms Other Than Payment

Generally a health plan will develop a series of
standard contracts. It may need more than one contract
both because it contracts with different types of providers
(e.g., hospitals, physicians, home care) and because it of-

fers different product lines (e.g., its commercial managed
care plan, its third party administrator plan, its Medicare
Advantage Plan). The development of these contracts
by attorneys and health plan contracting departments
requires significant administrative expenditures by plans.

In New York, managed care contract terms, and
significant modifications of approved terms, must be ap-
proved by NYSDOH.* Accordingly the next step for the
plan is to forward its contracts to NYSDOH for its review
and approval—a process which may involve some back-
and-forth with the plan.

The health plan will then send the applicable con-
tracts to each health care provider that it seeks to include
(or continue to include) in its network. The provider must
then devote significant resources, including its contract-
ing and/or finance staff and its in-house or outside attor-
neys, to carefully review the contract.

Then comes the hard part. A provider, if it has the
resources and any negotiating ability, will identify provi-
sions that are disadvantageous to it and seek to change
them. For instance, it may object to a clause that would
allow the plan to pay “the lesser of” negotiated rates
or published charges. It may object to provisions that
obligate it to comply with changes in the plan’s “provider
manual” but do not give the provider practical notice of
such changes. It may object to a provision that allows the
plan to amend the contract unilaterally, upon notice to
the provider and the provider’s failure to object within a
notice period.

The plan and the provider will then have to devote
significant resources to painstakingly negotiate each of
the disputed terms. This process will require further time
and effort of contracting staff and/or in-house or outside
attorneys. If the negotiations result in significant modifi-
cations to the contract, it may be necessary for the plan to
submit the modifications to NYSDOH again.

Once a plan-provider contract is agreed-upon and
signed, variations among contracts will continue to im-
pose expenses on both plans and providers. A provider
will find it difficult to train its staff to understand and
implement the requirements of the contract, which are
likely to differ from the requirements in its contracts with
other plans. A plan will find it difficult to learn and imple-
ment any unique changes that a provider secured through
negotiations.

This burdensome process of contract development

by a plan, contract review by NYSDOH, contract review
by the provider, negotiation by both parties, approval of
modifications by NYSDOH, and implementation of varia-
tions by both parties is not an isolated or occasional event.
A hospital or health system will have to go through this
same process with twenty, thirty, or maybe fifty or more
contracts. A plan will to go through this process with
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hundreds, perhaps thousands of contracts. Accordingly,
plans and providers in New York are devoting enormous
resources each year to developing, reviewing, negotiat-
ing, and striving to implement these contracts.

It is difficult to discern significant value to health
plans, providers or the public from this activity. To be
sure, in each individual negotiation, a plan or provider
may gain some incremental advantage over the other
party, or over competing plans or providers. But in the
aggregate there is probably not a great deal of difference
in these contract terms from plan to plan. The enormous
resources devoted to this process could be spent more
productively on the provision of health care, or not spent
at all.

The Uniform Plan-Provider Contracts (UPPCs)

New York should consider developing a series of
“Uniform Plan-Provider Contracts” (UPPCs) and man-
date their use by health plans and health care providers.
These contracts would accomplish wholesale what is
now being done retail at enormous transactional expense.
Specifically, state-mandated uniform contracts would
reduce expenditures:

= by plans for contract development

= by the NYS Department of Health for contract
review

= by providers for contract review
= by plans and providers for contract negotiations

= by plans and providers for implementation of
unique terms

= by plans and providers, in interpretive disputes

Plans and providers would continue to negotiate
rates, as well as other terms that do not conflict with the
UPPC terms.

The process for developing UPPCs. It is not difficult to
envision a process to develop UPPCs in New York. The
most straightforward approach would be for NYSDOH
or the NYS Insurance Department (NYSID) or both, after
securing authorizing legislation, to develop UPPCs and
promulgate them as regulations. But health plans, health
care providers, and consumer groups may question the
ability of those agencies to recognize and protect their
interests when performing this task. A better approach
would be for the empowered state agency to convene a
task force, with representatives of health plans, health
care providers, and consumers, to develop and propose
draft UPPCs to the agency. The Task Force should require
a consensus, or at least a supermajority, before recom-
mending any draft UPPC. Thereafter the agency could
consider those recommendations and, if it agrees, man-
date the UPPC by regulation. Participation by competing
plans and competing providers in this process would

likely be protected from antitrust exposure under the
Noerr-Pennington doctrine, which protects persons who
advocate for laws and regulations even if the laws and
regulations would have an anticompetitive effect.

The process of developing a series of complete UPPCs
may be long and difficult. However, it will not take very
long, or be very difficult for a UPPC Task Force to agree
upon discrete, simple clauses, and achieve some quick
accomplishments. For example, if the UPPC Task Force
were to agree upon a coordination of benefits clause, by
that step alone it would free up enormous resources now
required to draft, review, negotiate and implement these
clauses (which, incidentally, are especially taxing to read).
A standard Medicare Advantage Addendum should also
be a relatively easy, noncontroversial task that will reduce
custom drafting, review and negotiation work. With each
new series of agreed-upon clauses, the Task Force would
remove more costs, and come closer to achieving the goal
of creating complete UPPCs. The UPPC Task Force could
continue to meet to review and recommend modifications
to UPPCs as necessary.

Alternative uniform clauses. In many instances, it will
be reasonable to offer the contracting parties alternative
uniform clauses. For example, the UPPC could allow the
parties to choose between a compensation clause that
requires payment at “the rates set forth in Appendix A”
or an alternative clause that requires payment “at the
lesser of the rates set forth in Appendix A or provider’s
published charges.” Even if a UPPC were to offer choices
such as this, it would still achieve most of the advantages
noted previously: it would relieve the parties of draft-
ing and reviewing unfamiliar language. The presence of
optional clauses would create some additional items for
negotiation, but the negotiation would be greatly simpli-
fied: the choices would be fixed, limited and clear. And as
a result, the parties would be better able to recognize the
financial implications of each alternative, and the relation-
ship between the selection and the negotiated rates.

Need for legislation. Legislation would be necessary to
facilitate the development and implementation of UPPCs.
Even if DOH or SID could claim regulatory authority to
convene task forces and create UPPCs, they clearly do not
have the authority to mandate the exclusive use of such
contracts.

Judicial interpretation. Currently, a court decision that
interprets a disputed clause in a plan-provider contract
has little precedential value; it is not relevant to other
contracts that have different terms. But a court decision
interpreting a disputed clause in a UPPC will operate as
a precedent, and reduce the potential for future disputes
and lawsuits on that same term.

Through this process, plans and providers would be
liberated from the expensive, low value task of develop-
ing, reviewing, negotiating, implementing, and disputing
the meaning of plan-provider contract terms.
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Possible Objections to UPPCs
Various objections to UPPCs can be anticipated.

1. UPPC terms would unduly favor plans or unduly

favor providers. Both health plans and providers are
apt to fear that the process described above will
result in contracts that are unfavorable to them.
But the UPPC Task Force process would provide
ample protection against contracts that are skewed
toward one side or the other—especially if it
requires a consensus or supermajority for recom-
mendations. Moreover, the value of standardiza-
tion would more than make up for the presence of
provisions that are less-than-optimal from a plan
or provider’s standpoint.

Opposition to government interference in plan-provider
negotiations. Persons who oppose any increase in
government involvement in health care will object
to this proposal, because it undeniably increases
government involvement in what are now private
negotiations. But those willing to look beyond
mere form will see that in this instance govern-
ment will be helping the parties achieve their

own aims more efficiently, which coincides with
the public interest in reducing health care costs.
This is similar to government’s role in mandating
electronic data interchange protocols for plans and
providers.® It is even more closely akin to state
government’s role in adopting uniform com-
mercial codes, which benefit both sides in private
contracting.” And like the uniform commercial
code, the UPPC leaves untouched the heart of the
commercial negotiation—rates of payment. In this
regard, this proposal is wholly unlike a call for the
return to NYPHRM,® where the state displaced the
very heart of plan-provider negotiations by setting
commercial rates of payment for providers.

Health care reform will eliminate the need for UPPCs.
The Patient Protection and Affordable Care Act
(PPACA)? strives in many ways to push plans
and providers away from contracting on a fee-for-
service basis, and toward other reimbursement
mechanisms that reward providers for value. A
key delivery model envisioned to achieve this shift
is the accountable care organization (ACO), a col-
laboration of providers who strive to control costs
and improve quality of care for a defined popula-
tion. In all likelihood, plan-ACO contracts will
look very different from UPPCs, which will reflect
today’s largely fee-for-service environment.

But the emergence of ACOs, if it occurs, will actu-
ally enhance the need for UPPCs. As providers
form ACOs, and as plans and providers move
more members into that structure, it will become
even more inefficient to expend resources on
developing, reviewing and negotiating fee-for-

service contracts on a contract-by-contract basis:
contracting-related costs will be spread over a
shrinking base. In sum, health care reform, rather
than eliminating the need for UPPCs, makes them
essential, and makes the retail approach to plan-
provider contracting untenable.

Moreover, PPACA will place additional pressure
on plans to reduce administrative expenses in
order to meet new medical loss ratio requirements.
The UPPC could prove quite helpful to plans in
that regard.

As an interesting aside, some conservative groups
that oppose PPACA argue that access to care
would be improved more, and costs would be
controlled more, by allowing individuals to buy
health insurance “across state lines,” i.e., from any
state, without regard to the insurance laws of the
state of their residence.’® That may or may not be
true. But if that approach were adopted, New York
health care facilities would start seeing more and
more patients with insurance from plans licensed
in places like Utah, Kentucky or Guam. The need
for each New York facility to participate in bur-
densome contract and rate negotiations would
jump from twenty or thirty localized instances to
thousands of nationwide instances. Plans would
face a similar exponentially increased contracting
burden. It is hard to envision accomplishing this
without UPPCs or some variation.

4. The UPPC would disrupt standardization of a plan’s
contracts across states. Plans that operate in several
states have an interest in using the same contract,
or as close to the same contract as possible, in all
those states. To the extent the plan is required to
use a New York specific contract, that requirement
will disrupt standardization from its perspective.
This is true, but it is fair to say that New York laws
and regulations already require plans to prepare
a lengthy appendix of special clauses, as well as
many other provisions do not appear in their con-
tracts in other states. The UPPC is an incremental
extension of that process.

5. State laws cannot require ERISA plans to use UPPCs.
This is probably correct: ERISA’s pre-emption
clause constrains state efforts to regulate health
insurance operated by employee benefit plans
subject to ERISA.I But state insurance laws are
efficacious within their sphere. Moreover, if UPPCs
prove valuable for state-regulated plans, federal
policymakers should consider a similar initiative
for ERISA-regulated plans.

Certainly other objections will be identified. But
absent some significant new concern not identified here, it
seems on balance the advantages of implementing UPPCs
far outweigh the objections.
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Accordingly, health care policymakers in New York
should start to consider the merits of developing a series
of Uniform Plan-Provider Contracts (UPPCs) and man-
date their use by health plans and health care providers.
The use of UPPCs promises to cut significantly expendi-
tures by health plans and health care providers associat-
ed with developing, reviewing, negotiating, and striving
to implement plan-provider contracts. Those expenditure
reductions will advance the public’s compelling interest
in controlling health care costs, with no impact on quality
of care or access to care.

Endnotes
1. NY Public Health Law § 3224-a.

2. See http://www.nyhealth.gov/health_care/managed_care/
hmoipa/Zappendix.htm.

3. See, e.g., Interim Final Rules for Group Health Plans and Health
Insurance Issuers Relating to Internal Claims and Appeals and
External Review Processes Under the Patient Protection and
Affordable Care Act, 75 Fed. Register 43330 (July 23, 2010).

4. See Provider Contract Guidelines for MCOs and IPAs. http://
www.nyhealth.gov/health_care/managed_care/hmoipa/
guidelines.htm See also 10 NYCRRR § 98-1.13 Assurance of
access to care. (a) All covered services must be directly provided
or arranged for within the approved provider network pursuant
to written contracts developed and maintained in a form and
manner prescribed by the commissioner, except that when

services are unavailable within the provider network, such
services must be arranged for outside of the approved provider
network.

5. See Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc.,
365 U.S. 127, 135 (1961); United Mine Workers v. Pennington, 381 U.S.
657, 670 (1965).

6. See, e.g., Health Insurance Reform: Standards for Electronic
Transactions, 65 Fed. Register 50312 (August 17, 2000).

NY Uniform Commercial Code.

New York’s Prospective Hospital Reimbursement Methodology
(NYPHRM) regulated hospital rates for all in-patient care, except
for services provided to Medicare beneficiaries. N. Y. Pub. Health
Law § 2807-c (McKinney 1993). It was allowed to expire on
December 31, 1996.

9.  The Patient Protection and Affordable Care Act (the Affordable
Care Act), Public Law 111-148, was enacted on March 23, 2010; the
Health Care and Education Reconciliation Act (the Reconciliation
Act), Public Law 111-152, was enacted on March 30, 2010.

10. See, e.g., “Let Health Insurance Cross State Lines, Some Say,”
NY Times, Feb 13, 2010, available at http://prescriptions.blogs.
nytimes.com/2010/02/13/let-health-insurance-cross-state-lines-
some-say/.

11.  See New York State Conference of Blue Cross & Blue Shield Plans v.
Travelers, 514 U.S. 645 (1995).

Robert N. Swidler is General Counsel to Northeast
Health in Troy, NY, and is Editor of the NYS Bar Asso-
ciation Health Law Journal.

Are you feeling overwhelmed?

The New York State Bar Association’s Lawyer Assistance Program can help.

We understand the competition, constant stress,
and high expectations you face as a lawyer,
judge or law student. Sometimes the most
difficult trials happen outside the court.

Unmanaged stress can lead to problems
such as substance abuse and depression.

NYSBA's LAP offers free, confidential help.
All LAP services are confidential

and protected under section 499 of
the Judiciary Law.

Call 1.800.255.0569

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

46

NYSBA Health Law Journal | Fall 2010 | Vol. 15 | No. 2



New York’s New Council on Public Health and Planning

By Francis J. Serbaroli

Out of the budget battles taking place in Albany has
emerged historic legislation! that combines two power-
ful health care regulatory councils into one. As of Dec. 1,
2010, the 50-year-old State Hospital Review and Plan-
ning Council (SHRPC) and the nearly century-old Public
Health Council (PHC) will be combined into what will be
known as the Public Health and Health Planning Council
(PHHPC).

History

The PHC and SHRPC have broad authority over
health facilities and public health matters in New York.
The Public Health Council was created by the Legislature
in 1913.2 It has statutory authority to approve the estab-
lishment of medical facilities such as those licensed under
Public Health Law (PHL) Article 28 (general hospitals,
nursing homes, diagnostic and treatment centers, rehabili-
tation centers, dental clinics, ambulatory surgery centers,
and renal dialysis facilities); Article 36 (certified and
licensed home health agencies); and Article 40 (hospices).

In reviewing applications for the establishment of
these providers, the PHC is required to consider:

a) the public need for the existence of the provider
at the time and place and under the circumstances
proposed,;

b) the character, competence and standing in the
community of the proposed incorporators, di-
rectors, sponsors, stockholders, members, or
operators;

c) the financial resources of the proposed provider
and its sources for future revenues; and

d) such other matters as the PHC shall deem
pertinent.

The PHC also has the authority to:

= review and approve any transfer, assignment or
other disposition of 10 percent or more of the stock
or voting rights of a corporation that is the operator
of an Article 28, Article 36 or Article 40 facility;

= revoke, limit or annul the establishment of an Ar-
ticle 28 or Article 40 facility;

= approve the establishment of any business corpora-
tion or not-for-profit corporation that has among
its purposes raising funds for the establishment or
operation of an Article 28 facility;

= approve a change in the name of any Article 28
facility; and

= approve any certificate of amendment that makes
a substantial change in the corporate purposes and
powers set forth in the certificate of incorporation
of an Article 28 facility.

The PHC has statutory authority to enact and amend
the Sanitary Code, the state’s health code, subject to the
approval of the Commissioner of the Department of
Health.? The PHC has broad authority to promulgate
regulations in the Sanitary Code to: “deal with any mat-
ters affecting the security of life or health or the preserva-
tion and improvement of public health in the state of New
York, and with any matters as to which the jurisdiction is
conferred upon the [PHC].”

Thus, the Sanitary Code sets forth requirements and
standards for such important matters as:

= the standards for drinking water supplies;

= the qualifications of public health personnel;

= the practice of nurse mid-wifery;

= the provision of maternal and child health services;
= the standards for clinical laboratories;

= the designation of and reporting requirements for
communicable diseases;

= the issuance of permits for migrant laborcamps;

= the sanitary and safety standards for public events
likely to attract large crowds; and

= the sanitary and safety standards for swimming
pools, bathing beaches, children’s summer camps,
and food service establishments.

Under PHL § 2801-b, the PHC also has responsibility
for reviewing and investigating complaints concerning
medical staff appointments and privileges in Article 28
facilities, and can direct the facility involved to review
the case. A physician, podiatrist, optometrist, dentist
or licensed midwife who has been denied medical staff
privileges, or who has had his/her privileges curtailed,
suspended or terminated, must first exhaust the facility’s
internal due process procedures, and then can file a com-
plaint with the PHC. New York’s courts repeatedly have
held that before a practitioner can challenge the facility’s
action in a court proceeding, the practitioner must first
avail him/herself of the PHC’s complaint process.*

Lastly, the PHC has a broad general mandate under
PHL § 225 that has been summarized by the Court of Ap-
peals as follows: “[The PHC] has the duty, at the request
of the Commissioner, to consider any matter relating to
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the preservation and improvement of public health and
it may also advise the Commissioner and recommend
action concerning matters of public health.”®

There are 15 members of the PHC, including the
Commissioner of the Department of Health who is a vot-
ing member. Members of the PHC are nominated by the
Governor subject to approval by the State Senate. Other
than the commissioner, who is a member as long as he
or she is in office, member terms are six years, and there
is no term limit. A PHC member can remain in office
beyond the expiration of the member’s term until such
time as a successor is appointed to fill the member’s slot.
The PHC’s enabling legislation requires that its member-
ship be reflective of the diversity of the state’s population
including its various geographic areas and population
densities.

SHRPC was created by the Legislature in 1960.8
SHRPC reviews and makes recommendations to the PHC
regarding the establishment of Article 28, 36 and 40 facili-
ties. It also reviews and has final approval over Certifi-
cate of Need (CON) applications involving construction
projects, and has rulemaking authority, subject to the ap-
proval of the commissioner, over operating standards for
hospitals and other health care facilities, reimbursement
and fiscal policy, and facility construction.

There are 31 members of SHRPC, including the com-
missioner, who is a voting member. SHRPC members are
nominated by the Governor and subject to approval by
the State Senate. Other than the commissioner, members
serve three-year terms and can be reappointed, but may
not serve for more than six years within a 12-year-period.

As with the PHC, SHRPC’s membership must
reflect the diversity of the state’s population including
geographic areas. Unlike the PHC, however, SHRPC’s
enabling legislation requires that its members must in-
clude representatives of consumers, physicians, hospitals
and nursing homes, a representative of home health care,
and two members of the state’s Mental Health Services
Council.

With respect to CON applications for establishment,
the roles of the PHC and SHRPC have long overlapped.
The long and cumbersome CON process entails a thor-
ough review of the CON application by the Department
of Health, then review by SHRPC'’s Project Review
Committee, followed by a recommendation by the full
SHRPC to the PHC. The application is then presented
and reviewed by the PHC’s Establishment Committee,
followed by review and approval by the full PHC. Due
in part to the unnecessarily duplicative review process,
CON applications can take anywhere from six months to
two years or more to receive final approval.

New Council

As of Dec. 1, 2010, the new PHHPC will have all of
the powers and responsibilities previously assigned to the
PHC and SHRPC. The PHHPC wiill consist of the com-
missioner and 24 members appointed by the Governor
with the approval of the Senate. The enabling legislation
retains the requirement that the PHHPC be “reflective
of the diversity of the state’s population including, but
not limited to, the various geographic and population
densities throughout the state.” The law requires that the
PHHPC include:

= representatives of public health systems;
= health care providers; and

= individuals with expertise in the clinical and ad-
ministrative aspects of health care delivery, issues
affecting health care consumers, health planning,
health care financing and reimbursement, health
care regulation and compliance, and public health
practice.

The law specifically allocates member slots to vari-
ous industry interests: at least four to general hospitals or
nursing homes and at least one each to:

= home health care agencies;

= diagnostic and treatment centers;

= health care payors;

= labor organizations for health care employees; and
= health care consumer advocacy organizations.

At least 2 members of PHHPC must also be members
of New York State’s Mental Health Services Council.

PHHPC members serve for a term of six years, or
until a successor has been appointed and approved. How-
ever, the legislation provides staggered terms for 10 of the
PHHPC's 24 initial members as follows: three members—
six years; three members—five years; two members—four
years; two members—three years.

By December 2016, all PHHPC members will be ap-
pointed for a term of six years.

There are no term limits for PHHPC members.
However, the law does limit the “holdover” period for
members whose terms have expired. Formerly, PHC and
SHRPC members whose terms had expired could remain
members—sometimes for years—until the Governor
nominated and the Senate approved a replacement. The
new law requires the Governor to appoint (or re-appoint)
members of the PHHPC within one year of the expiration
of a term or within one year of any vacancy.
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The consolidation of the powers and duties of the
PHC and SHRPC into the new PHHPC is set forth in a
new PHL § 224-b:

The [PHHPC] shall have such powers
and duties as are set forth in this chap-
ter, including the consideration of the
applications for the establishment and
construction of health care facilities,
home care agencies and hospices licensed
under article twenty-eight, thirty-six or
forty of this chapter. In carrying out its
powers and duties, the council shall take
into account the impact of its actions and
recommendations on the quality, accessi-
bility, efficiency and cost-effectiveness of
health care throughout the state.

That second sentence could serve as a helpful clari-
fication to the existing provision allowing the consid-
eration of “such other matters as [the PHC] shall deem
pertinent in establishment applications.” Occasionally,
when certain CON applications have faced opposition,
this vague and open-ended “such other matters” provi-
sion has caused considerable difficulty. An applicant
that passed the first three establishment tests (i.e., need,
character and competence, and financial feasibility) and
met all other DOH requirements, might find itself having
to deal with standards or criteria that other similarly situ-
ated applicants had not faced.

The misuse of this “such other matters” provision,
which remains in the PHHPC's enabling legislation,
could easily give rise to Article 78 proceedings chal-
lenging disapprovals of establishment applications as
arbitrary, capricious and unreasonable. Thus, the new
wording, requiring the PHHPC to consider quality, acces-
sibility, efficiency and cost-effectiveness, should clarify
the applicable standards and reduce the possibility of
unfair outcomes.

The new PHL § 224-b goes on to add another impor-
tant new responsibility:

The council shall undertake a com-
prehensive review of regulations and
council procedures governing the estab-
lishment and construction of such health
care facilities, home care agencies and
hospices and shall submit to the commis-
sioner any recommendations for the revi-
sions of such regulations. Such review
shall be conducted every five years, and
the first set of recommendations shall

be submitted to the commissioner on

or before December first, two thousand
sixteen.

This is a long-needed and welcome requirement for
the new PHHPC to periodically evaluate its procedures
for reviewing and approving establishment and construc-
tion CONs so that applicants do not face unreasonable de-
lays and unnecessary expenses, and the approval process
is as fair, objective, and efficient as possible.

Conclusion

The Department of Health estimates that the combi-
nation of these two councils will result in considerable
savings to the state by eliminating unnecessary meetings,
Health Department staff support, travel costs, and other
exXpenses.

More importantly, it should help to shorten and
streamline the unnecessarily burdensome regulatory
review process for CON applications, thereby saving
applicants significant amounts of time and money, and
contributing to a reduction in health care costs.

The new PHHPC, like its predecessors, has critically
important responsibilities with regard to the state’s health
care delivery system. Its members are also the guardians
of the health and safety of all New Yorkers. The Governor
should choose wisely in selecting the members of this im-
portant body, and the members of PHHPC should always
keep in mind that they represent all of the people of the
state, and not just particular health care industry interests.
We wish them much success.

Endnotes

1. New York State Senate 6608-B; Assembly 9708-c; Chapter 58 of the
Laws of 2010, signed July 2, 2010.

2. The PHC’s enabling legislation is found in New York Public
Health Law PHL 88 220 et seq.

PHL § 225.
See, e.g., Gelbard v. Genessee Hospital, 87 NY2d 691 (1996).

Matter of New York State Society of Surgeons v. Axelrod, 77 NY2d 677,
682 (1991) (citations deleted).

6. The enabling legislation for SHRPC is found in PHL § 2904.
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Joint Commission MS.01.01.01: A Golden Opportunity for
Physicians to “Level the Playing Field” at Intra-Hospital

Hearings
By David A. Zarett and Craig D. Bloom

Imagine this very realistic, and unfortunate, scenario:
A physician client comes into your office one day with a
certified mail letter from the only hospital where he has a
medical staff appointment, advising that all of his privi-
leges have been “summarily suspended, effective imme-
diately.” The letter continues that this action was taken
by the Departmental Director (who happens to be your
client’s number one competitor), after he determined that
despite a 15 year unblemished professional record, your
client has suddenly become an “imminent risk of harm”
to patients, having just experienced his first meaningful
complication in the operating room.

As the physician’s attorney, you must explain to him
that as a result of the action by the hospital—taken before
he even knew there was an “investigation” on going in
the first place—he is no longer able to admit patients to
the hospital, a restriction that could last for months. As
this is the only hospital where he has privileges, it will
have the effect of practically shutting down his medical
practice. Even worse, you’ll explain that: (1) he will likely
be reported to the National Practitioner Data Bank, where
information about the summary suspension is forever
accessible by any hospital, licensing agency, professional
board, or health care organization to which he applies in
the future;! (2) he has already been, or will most likely be,
reported to the Department of Health’s Office of Profes-
sional Medical Conduct (“OPMC”), which will initiate its
own investigation, potentially resulting in charges of pro-
fessional misconduct;? (3) the summary suspension may
eventually have to be disclosed to the New York Physi-
cian Profile website, where it will be available to anyone
who “Googles™ his name;3 (4) the summary suspension
could be relied upon by the managed care plans to re-
move him from their panels; (5) the summary suspension
could be used by his malpractice insurance carrier to non-
renew or terminate his liability coverage; and (6) even if
he had been smart enough to get privileges at more than
one hospital, if both are part of a larger “health system,”
his privileges at the other hospital within the same sys-
tem could be adversely affected as well.

To make matters even worse, you must explain to
your physician client that due to the scarlet-letter effect
of a “summary suspension”—which is only supposed
to be implemented when a physician truly poses a real,
tangible and imminent risk of harm to patients—he will
most likely not get privileges at a “substitute” hospital
at least until the summary suspension is removed or

resolved. Finally, you may not be able to immediately run
to Court to seek an injunction to challenge the suspension,
since in virtually all instances you must first exhaust the
“procedural due process rights” set forth in the hospital’s
medical staff bylaws and an administrative review process
before the New York State Public Health Council—which
could take months.*

Rather, your client’s only hope to right this wrong is
to go forward with the intra-hospital hearing process to
challenge the “summary suspension” internally, and hope
to prove that the Departmental Director either jumped
the gun based on faulty conclusions; or worse, is acting
out another agenda having nothing to do with your cli-
ent’s skills as a physician. Thus, you and your client sit
down and crack open the hospital’s Medical Staff Bylaws
to determine his “rights” at the hearing, and the ground
rules applicable to this “due process” procedure.® And this
is where you will likely have to explain to your client that
the procedure leading up to the imposition of the suspen-
sion and the process for challenging it could be character-
ized as far from fair. For example, you learn that prior
to implementing the summary suspension, neither the
Departmental Director nor anyone else at the hospital had
an obligation to advise the physician of the investigation,
get your client’s input on the matter, or have an outside
independent expert review of the chart. You may also
learn that at the upcoming hearing:

= The physician is presumed guilty, and it is his
burden to prove by “clear and convincing” evidence
that the action by the hospital was “unreasonable”
or “arbitrary and capricious.”

= The physician has no rights to pre-hearing disclo-
sure, so the hospital is not required to provide you
with any information in advance, such as the medi-
cal records at issue or any exculpatory information
that would prove the suspension was not warranted
in the first place.

= The physician is not guaranteed an advance pre-
view of any outside expert reports obtained by
the hospital, or knowledge of what information
was provided to the outside “expert” if one was
obtained (oftentimes, relevant information is not
received by the hospital’s outside expert, such as of-
fice records and diagnostic tests, which would have
led to differing conclusions of the care rendered by
the target physician).
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= To your chagrin, while allowing you to “represent”
your client at the hearing, some hospitals limit the
lawyer’s role to attending only, but not speaking at
the hearing.

So much for “due process,” your client says, as he
heads home to share the news with his spouse and loved
ones.’

While we are not questioning the legitimate value
and importance of meaningful and effective peer review
and quality assurance, one wonders why medical staff
members throughout the state have allowed such inequi-
ties in the process to persist for years when so much is at
stake. This problem persists due to a trend for medical
staff members to avoid active involvement in their own
bylaw process. Fortunately, the Joint Commission has
recently implemented new requirements that are effec-
tively requiring all hospitals to revamp their medical staff
bylaws to implement a series of changes designed to give
more power and control to the medical staff body as a
whole. Specifically, in March 2010, the Joint Commission
approved a revised “Medical Staff Standard” MS.01.01.01
(formerly MS.1.20), which addresses the organized medi-
cal staff’s self-governance and its accountability to the
governing body.” According to the Joint Commission, the
new standard “contributes to patient safety and qual-
ity of care through the support of a well-functioning,
positive relationship between a hospital’s medical staff
and governing body.”® All hospitals and critical access
hospitals are expected to be in full compliance by March
31, 2011.° The revised MS.01.01.01 will require significant
changes to most hospitals’ medical staff bylaws, and
other similar governance documents, to be made over the
next few months.

While a large portion of the Joint Commission’s re-
guirements pertain to the parliamentary aspects of medi-
cal staff bylaws, and attempts to re-balance the power
sharing between the medical staff rank and file versus the
few elected committees thereof (such as “Medical Board”
or the “Medical Executive Committee”), the practical re-
sult of MS.01.01.01 is that all hospitals, and their lawyers
and administrators, are going to be hustling to substan-
tially revise their bylaws and make major revisions to
comply with the new Joint Commission standard.

This is therefore a perfect opportunity for members
of the medical staff (i.e., your physician clients) to effect
more than just the bare minimum changes to comply
with MS.01.01.01—but also meaningful changes to the by-
laws to enhance the procedural protections to a “target”
physician in a peer review hearing. These modifications
could include: (i) adding a “presumption of innocence”
in favor of the target physician, and requiring the hos-
pital to carry a burden of proof justifying the imposition
of its disciplinary action and penalties; (ii) requiring the
hospital to make reasonable information available to the

target physician in advance so that he can prepare for the
hearing (such as being given prior access to the medical
records and expert reviews); and (iii) requiring that the
hospital produce exculpatory evidence. The modifications
could also require that before a physician is summarily
suspended, he be given an opportunity to “meaningfully”
respond to the charges of misconduct. “Shoot first and
ask questions later,” is not a responsible way to manage
the professional career of medical staff members.

If the purpose of a hospital’s due process rules is to
get to the truth of matter, then a fair hearing process is the
only way to achieve such goals if one accepts the basic
premise of an adversary system of justice. Indeed, like
any system of justice, procedural fairness helps to as-
sure the integrity of the process as a whole. The medical
staff bylaw overhaul required by MS.01.01.01 presents a
golden opportunity for the physicians of the organized
medical staff to propose amendments to the medical staff
bylaws to address these inequities. The organized medical
staffs of hospitals should take this opportunity to imple-
ment changes to the bylaws to protect the rights of all its
members so that fair hearings will take place.

Remember, no matter how popular, well-liked, or
“in” your physician client may be with the hospital crowd
today, the tables can and always do turn. Your client
could find himself being the recipient of a “summary
suspension” letter, which with the stroke of a pen will
adversely affect the rest of his professional career. Now is
the opportunity to implement changes to the rules of the
road so that a hearing to challenge this potentially cata-
strophic disciplinary action is done in a fair, even-handed
and objective fashion.

Endnotes

1.  The National Practitioner Data Bank (“NPDB”) is an electronic
repository of all payments made on behalf of physicians in
connection with medical liability settlements or judgments, as well
as adverse “peer review” actions against medical licenses, clinical
privileges, and professional society memberships of physicians
and other health care practitioners. The NPDB was established by
Congress as part of the Health Care Quality Improvement Act of
1986 (“HCQIA”). 42 U.S.C. §§ 11101, et seq.

10 N.Y.C.R.R. § 405.3(¢e); N.Y. Pub. Health Law § 230(10)(a).
N.Y. Pub. Health Law § 2995-a.

Public Health Law § 2801-b(2) sets forth the appropriate
procedural framework whereby an aggrieved physician may
invoke the jurisdiction of the Public Health Council when the
governing body of a hospital terminates or impairs a physician’s
privileges “without stating the reasons therefor, or if the reasons
stated are unrelated to standards of patient care, patient welfare,
the objectives of the institution or the character or competency of
the applicant.” Public Health Law § 2801-b[1]. New York courts
have repeatedly dismissed actions brought by physicians who
sought to have their medical staff privileges restored without first
pursuing their administrative remedies before the Public Health
Council. Gelbard v. Genesee Hosp., 87 N.Y.2d 691, 664 N.E.2d 1240
(1996).
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5. The following is a hypothetical set of procedures and guidelines
that we typically see in medical staff bylaws when representing
physicians in these types of matters. However, medical staff
bylaws do vary from hospital to hospital.

6.  The Health Care Quality Improvement Act establishes a
minimum threshold for procedural due process for professionals
subject to peer review by providing those involved in the peer
review process with near complete immunity from claims for
monetary damages arising from peer review actions, so long
as these standards are met. In order to receive this immunity,
only the following four safe harbor provisions set out in 42
U.S.C. § 11112(a) must be met: that the professional review
action was taken (1) in a reasonable belief that the actions was
in furtherance of a quality health care, (2) after a reasonable
effort to obtain the facts of the matter, (3) after adequate notice
and hearing procedures are afforded to the physician involved
or after such other procedures as are fair to the physician under
the circumstances, and (4) in the reasonable belief that the action
was warranted by the facts known after such reasonable effort to
obtain facts and after meeting the requirements of paragraph (3).

7. Approved: Revision to Medical Staff Standard MS.01.01.01, 30(4)
Perspectives, The Official Newsletter of the Joint Commission 1
(April 2010), at 1.

8.  Revisions to Hospital Medical Staff Standard S.01.01.01 (formerly
MS.1.20) (presentation slides), The Joint Commission, available
at http://www.jointcommission.org/NR/rdonlyres/81A0E2F3-
CA04-4DC6-905B 64449A76339B/0/MS010101FINAL40810.pdf
(last visited September 27, 2010).

9.  Approved: Revision to Medical Staff Standard MS.01.01.01, 30(4)
Perspectives, The Official Newsletter of the Joint Commission 1
(April 2010), at 1.

David A. Zarett and Craig D. Bloom are attorneys
with Weiss & Zarett, P.C. (www.weisszarett.com), a
law firm located in New Hyde Park, New York, which
regularly represents physicians in intra-hospital hear-
ings and related legal proceedings. The purpose of this
article is not to dispense legal advice.

Electronic Signature Act Permits Online Registration for

Organ and Tissue Donation

By Wendy J. Luftig

In July of 2010, Governor Paterson signed legislation
that will amend Section 4310 of the NYS Public Health
Law, permitting individuals to use an electronic signa-
ture for requesting consent to make an anatomical gift in
New York State. Simply put, this law (S. 4999/A. 10664)
enables New Yorkers to sign the Department of Health
“Donate Life Registry” online.

For those in the New York State organ donor and
transplant community, this law signifies a welcome
advance from the current cumbersome registry process.
Until now, those interested in affirming their consent to
organ donation had to visit the registry website, down-
load a physical form and return it by mail to the NYS
Department of Health in order for registration to be effec-
tive. Of course, New Yorkers can register in the tradition-
al manner by declaring consent on a license or identifica-
tion card renewal, but online registration dramatically
streamlines the registration process.

Moreover, the Electronic Signature legislation was
urgently needed. As of this writing, New York State has
one of the lowest organ donor designation rates in the
country. Approximately, 9,559 and an estimated 632 New
Yorkers die each year while waiting. New Yorkers typi-

cally make up 10% of the national waiting list. One of the
motivations for the legislation was that donation rates are
consistently higher in states where registry enroliment is a
straightforward and one-step process.

A consortium of groups, New York Alliance for
Donation, committed to boosting the state’s organ donor
consent rates, worked together to promote this legisla-
tion. One member of the consortium, the New York Organ
Donor Network (“NYODN?), the federally-designated
organ procurement organization for the greater New York
City metropolitan region, was among the groups active
in campaigning for the Electronic Signature Act. Accord-
ing to Elaine R. Berg, President and CEO of NYODN, “it
is important to educate all attorneys, particularly those
practicing in the area of Trusts and Estate, about this
new legislation and to encourage them to alert interested
clients about this easy procedure for consenting to an
anatomical gift online.”

Wendy J. Luftig, a member of the NYSBA Health
Law Section, serves on the Public & Professional Educa-
tion Committee, reporting to the Board of the New York
Organ Donor Network.
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Addressing Excluded Persons in Medicaid Employment,

Ordering and Contracting

Excerpt from Office of Medicaid Inspector General, Compliance Webinar 1

Editor’s Note—New York State Medicaid Inspector General James G. Sheehan presented the first in a series of OMIG Webinars
on June 8, 2010. Entitled “Addressing Excluded Persons in Medicaid Employment and Contracting—New York,” the session covered
New York State and federal laws governing exclusion and provides examples of several cases in which exclusion from the Medicaid

program has been applied to individuals.

This excerpt from the Webinar is a list of questions and answers on the obligation of Medicaid providers to identify and to avoid
billing Medicaid for the services of persons excluded from Medicaid. It is printed with permission from the New York State Office of
the Medicaid Inspector General. Further information about exclusions, including the complete list of people and organizations ex-
cluded from the New York Medicaid program, is available on the OMIG Web site: http://omig.ny.gov.

OMIG Compliance Webinar #1 Questions and Answers

Addressing Excluded Persons in Medicaid Employment and Contracting—New York June 8, 2010

1. When does this take effect?
Answer: It is in effect now.

2. Where specifically does it say that providers are
required to be aware of Medicaid Updates?

Answer: As part of the conditions of participation in the
Medicaid program, providers are required to keep current
with changes in Medicaid regulations and statutes. Medicaid
Updates from the Department of Health (DOH), as well as
information posted on the OMIG, DOH and eMedNY Web
sites, are valuable sources of information about regulatory and
statutory changes.

Additionally, when submitting a Medicaid claim, providers
attest that “I (or the entity) shall be subject to and bound

by all rules, regulations, policies, standards, fee codes and
procedures” as set forth in Title 18 of the Official Compilation
of Codes, Rules and Regulations of New York State and

other publications of the Department, including Medicaid
Management Information System Provider Manuals and other
official bulletins’ of the department. Please see attached sample
(paragraph four) for complete language.

3. Canyou define the term “employee”—in other
words, who is considered an employee for pur-
poses of screening for exclusion?

Answer: Anyone who provides a service for which a claim
is submitted to Medicaid, or anyone who is compensated
out of Medicaid funds, would be considered an employee for
the purposes of the list. However, as set forth in www.irs.
gov/businesses/small/article/0,,id=99921,00.html, providers
should also understand that they should screen independent
contractors if they are billing for Medicaid services.

4.  This is for ALL employees, not just licensed pro-
fessionals, correct?

Answver: It applies to all employees, vendors and referral
sources whose functions are a necessary component of providing
items and services to federal program beneficiaries.

5. How does a criminal conviction that causes ex-
clusion get conveyed to OMIG and/or OIG? Are
courts required to do this?

Answer: The OMIG receives the majority of its convictions
from the Medicaid Fraud Control Unit (MFCU) and actions
by the state’s two licensing boards—the Office of Professional
Medical Conduct (OPMC) and the Office of Professional
Discipline (OPD). We also obtain information from the United
States Department of Justice (DOJ) and local district attorneys.

6. Are departments of social services required
to check for excluded persons? They receive
Medicaid administrative funds, but they do not
provide or order medical services. Federal funds
are received for eligibility determinations and
transportation coordination.

Answer: The local DSS should see if their employees are on
the exclusion list. Definitely, however, any employee who is
providing direct care services and is on the county payroll (e.g.,
nursing home staff, home care staff, etc.) must be checked. The
OMIG is currently reviewing legal responsibilities in this area.

7. Isthere a Web site or other way to check if a per-
son is excluded from several states? Or do you
have to check each state’s Web site separately?

Answer: At this time, states are not cross-linked. The federal

Health and Human Services (HHS) Office of the Inspector

General (OIG) exclusion list is also not linked to the states at

this time. You should check New York State’s list, the OIG list,

and the GSA list (as noted on www.omig.state.ny.us). However,
if a potential employee’s resume indicates that he or she has
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worked in another state, you should also check that state’s
individual list.

8. What mechanisms are available to perform the
monthly exclusion check in an expedited fash-
ion? This is very time-consuming if done manu-
ally, even five at a time. Are there software
programs to expedite this?

Answer: The list is downloadable in Excel format and can be

manipulated by using Excel software. You can check with your

information technology staff on how this may work in your
individual organization.

While there is no definitive requirement, we recommend that
you check the master list quarterly and then perform updates
at 30-day intervals. Once you have performed your initial
check of your employees, you can check new employees and
then refer to the list on our Web site that is called the “30-day”
list, which will give you the latest names that have been added
in the last 30 days. You should do checks on the OIG and GSA
lists on a 30-day basis as well.

9. Can the OMIG list be formatted to clearly con-
tain last name and first name fields?

Answer: Not at this time.

10. How are these lists populated? For example,
who provides information on exclusions?

Answer: The OMIG’s Division of Medicaid Investigations
(DMI) adds names to the OMIG list and updates the list on

a daily basis during the five-day work week (holidays and
weekends excluded). Names of individuals who are reinstated
through an application process to the Medicaid program are
removed the same way. We are not in a position to comment on
either the OIG or GSA processes.

11. As aschool, are we required to check the ex-
clusion status of a practitioner who prescribes
physical therapy or occupational therapy that
will be billed to Medicaid?

Answer: Yes.

12. What about foster parents? Do they need to be
checked against the list?

Answer: As far as we understand, foster parents are not
Medicaid providers and do not receive Medicaid funding. The
children and/or adults under their care receive support through
the Medicaid program for their health care needs.

13. If an individual is excluded from one list but
not the other two, can an agency still hire that
person?

Answer: It depends on what services they will be providing
and the type of reimbursement they may seek.

14. Why do providers appear on the OMIG excluded
provider list and not the OIG excluded provider
list? Is the information shared between both?

Answer: The OMIG automatically excludes persons if they are
excluded by the OIG. However, the opposite is not always true.
The OIG does not adopt all state exclusions at this time.

15. Should we check the exclusion lists for all em-
ployees of an agency with multiple contracts and
services, or only those employees who work in
programs involved in Medicaid/Medicare billing?

Answer: You should check all employees, contractors or

service providers who are involved in generating a claim to

bill for services or being paid by Medicaid (including if their

salaries are included on a cost report submitted to the Medicaid

program).

16. What penalties would a county face for contract-
ing with a provider who employs an excluded
person?

Answer: The county facility involved in the services rendered
by that excluded person would face repayment of reimbursement
for those services and may be subject to a variety of other
administrative remedies, if the county knew or should have
known of the exclusion. The county’s contractual agreement
should contain a clause in its standard agreements that clearly
states that all people working for a county contractor have been
screened against the various lists.

17. Most chain pharmacies receive hundreds of thou-
sands, if not millions, of prescriptions each year.
How can the pharmacies check that many indi-
viduals each month? It seems almost impossible!

Answer: We expect pharmacies to have a system reasonably
designed to prevent submission of prescriptions from excluded
providers. In addition, through the eMedNY claiming system,
when a prescription is presented, one that has been written by
an excluded provider will not be approved. Most pharmacies
punch in the information, and the pharmacist will get a red

or green light. Don’t fill the prescription if you get a red light,
indicating that the prescriber has been excluded.

18. Does Computer Sciences Corporation (CSC)
regularly update their database with excluded
provider information? If they do, pharmacies that
would be submitting claims including the pre-
scriber’s name might be able to expect a rejection
if the prescriber had been excluded.

Answer: Yes, they update on a regular basis. The information
gets into eMedNY to assist pharmacies in the process. However,
as mentioned in the answer to question #18, we expect
pharmacies, pursuant to NYCRR 18, part 521, to have a system
in place through their compliance efforts, reasonably designed to
prevent submission of prescriptions from excluded providers.
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19. My company employs personal care aides (PCAS).
Is it necessary to screen these individuals on a
monthly basis as well?

Answer: Yes. Any direct-care staff whose salary is paid for in

any part through Medicaid funding must be checked against

the state, federal and GSA lists when he or she is initially hired
and every 30 days thereafter.

20. We consult for psychiatric services through a
group. Are we expected to check the group or
each individual psychiatrist within the practice?

Answer: Each individual psychiatrist and the group should be

checked.

21. When does this take effect?
Answer: It is in effect now.

22. What about a physician who signs a level of care
(LOC)? If the physician was not excluded when
it was signed and then became excluded, how
long would it be effective? (This is an OMRDD-
related question.)

Answer: The LOC is effective for as long as the LOC would

have been effective under the original orders, assuming that

the patient’s need do not change. The physician would not be
able to sign a new LOC, if he or she had been excluded in the
meantime.

23. Canyou give me the names of some organiza-
tions that we can hire to check the lists for us?

Answer: Several such companies exist, but we are unable to
endorse private entities.

24. On the issue of checking every 30 days, is there
any federal law or regulation that requires that,
or is it based on an interpretation? If the latter,
does that interpretation have the force and ef-
fect of law?

Answer: The 30-day requirement is not in a regulation

or statute, but is contained in a letter from the Center for
Medicare and Medicaid Studies (CMS). Providers should
follow that directive, which recommends that each Medicaid
provider check each employee as a “foundation,” then quarterly
thereafter, using the 30-day list to determine whether the
provider knew or should have known about an exclusion.

25. You mentioned that the list can be automatically
accessed. Does that mean that our human re-
sources and billing system can directly interface
with the list?

Answer: HR and billing can access the OMIG, OIG and GSA

lists. See the answer to question #9, above.

26. Is there a definition for a “referral source”? Can
you provide an example of what constitutes a
referral source?

Answer: A “referral source” is any provider who sends a

Medicaid client to another provider for additional services or

second opinion related to medical condition. An example might
be a physician who refers a patient for an ancillary service (e.g.,
X-ray, lab, etc.) or to a specialist (e.g., surgeon or therapist) for
a particular form of care.

27. Regarding referral sources: Are we expected to
screen entities from referring providers?

Answer: Yes, if there is a “referring provider” field on the
resulting Medicaid claim form, and if you are relying on the
referral to support the medical necessity of the service (i.e., lab,
X-ray).

28. When using the GSA Web site, if multiple names
come up on the list, | was told that GSA needs
the Social Security number of the provider being
checked. What if it is not possible to obtain the
Social Security number?

Answer: Any questions about the GSA and OIG lists and
processes should be directed to the federal government.

29. What if an excluded provider is working for a
physician enrolled in a managed care organiza-
tion without the MCO’s knowledge? How would
the MCO have a way to know about that?

Answer: The MCO should have a contractual agreement with
all physicians that indicates they have not been excluded, and
that all contractors are checking the OMIG’s list on a regular
basis. If the MCO learns that an excluded person is working for
it, both the MCO and the physician must self-disclose this fact
to the OMIG for resolution.

30. How should a managed long-term care plan, an
organization that receives capitation for care
management services and is not a direct provider
but provides services through contracts with ven-
dors, comply? Is proof of the contractors check-
ing sufficient?

Answer: The managed care plan is ultimately responsible

regardless of who is actually performing the function.

31. Isamanaged long-term care provider responsible
for collecting information from contracted ven-
dors regarding names, owners, administrators
and staff and checking directly?

Answer: While the MCO is ultimately responsible, it can either

check the list itself or have a contractual agreement that the

contracted vendors will be responsible for checking. Pursuant

to Part 521 regulations, which took effect on October 21, 2009,

providers must have a system in place reasonably designed to

assure compliance.

32. Isit necessary to run ALL employees each
month, or just those assigned to government
assignments?

Answer: It all relates to payment source for compensation. Any
employee who causes a claim to be generated, and whose income
derives all or in part from Medicaid funds, must be checked at
initial hiring and on a monthly basis for exclusion.
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33.  When a John Smith (or other common name)
shows up on the exclusion list, how do we know
if it’s our “John Smith” or another one with a
similar name?
Answer: In this instance, you would have to call the OMIG’s
exclusion staff at 518-474-9739 for clarification. Staff at this
number is able to verify Social Security numbers and/or dates
of birth for individuals being screened. For privacy purposes,
the OMIG is unable to post Social Security numbers, dates of
birth, or location of last-known position for individuals on our
Web site. The OIG and GSA have similar processes in place.

34. We are aresidential program. Do we have to
check each private pharmacist who fills a pre-
scription for one of our residents? These phar-
macists are private and separate entities, for the
most part.

Answer: No. That is the pharmacy’s responsibility’s to check

unless the residential program bills for the prescription.

35. Will we have to ask each of our vendors the
names of their employees in order to comply
with this requirement? For example, device ven-
dors and their employees—will we be respon-
sible for ensuring that their employees have not
been excluded?

Answer: One way to handle this might be to put in your
contractual agreements with your vendors that they will
ensure that their employees have been screened and have not
been excluded from Medicaid. Again, the question comes down
to payment. If the vendor is compensated fully or in part with
Medicaid funds, the vendor’s employees must not have been
excluded.

36. What type of assurance are providers supposed
to obtain from contractors to show that they are
also checking for excluded entities? Do you have
best practices for us to follow in this regard?

Answer: In your contracts, you should place a provision
requiring contractors to check all three exclusion lists before
hiring staff and every 30 days thereafter to comply with
Medicaid provisions.

37. What type of verification are you looking for
from billing companies that will prove that they
are conducting the proper checks for excluded
persons?

Answer: Under 18 NYCRR Part 521, each provider who
receives $500,000 or more in Medicaid funding annually must
have an effective compliance program in place and certify to
that fact annually. OMIG has begun reviewing compliance
programs to assess their effectiveness, and, as part of that
review, OMIG will, in appropriate cases, include assessing
whether or not effective exclusion screenings were done.

38. If an individual is working strictly in research
and utilizing federal grants, would the exclusion
provisions apply?

Answer: Again, it comes down to payment. If the person

is supported wholly or in part through Medicaid funding,

exclusion provisions apply. This is for the OMIG list only.

Check with the federal funding source and ask what their policy

is for federal health care dollars.

39. Do we have to keep all results of monthly
searches, and, if yes, for how long?
Answer: While there are no set requirements for retaining
all results, they may be helpful in providing evidence of
your compliance program effectiveness. Part 521 requires
that providers maintain evidence of maintaining an effective
compliance program, and screening for excluded providers is
one component of an effective compliance program.

40. If we are doing our own manual screening, how
do you recommend we provide proof of our ef-
forts? Do you want us printing out each search
we do and the confirmation of our efforts if the
person/entity is excluded or not?

Answer: The process you use for your own record-keeping
is up to you. Again, we recommend downloading your lists
of employees, providers and contractors against the list of
sanctioned/excluded providers.

41. How is it in the best interest of the health care
entity to self-disclose, if the excluded individual
(i.e., vendor, etc.) has already been terminated
upon the health care entity’s knowledge of the
exclusion? In particular, will the health care entity
be fined, even upon self-disclosure?
Answer: Providers are required by statute and regulation to
repay identified overpayments. The OMIG’s self-disclosure
protocol (available on the Web site at www.omig.state.ny.us)
outlines potential benefits of self-disclosures, including often
waiving interest penalties and relaxing repayment terms.
Failure to disclose your employment of or contract with an
excluded individual can be the basis for a False Claims Act
liability.

42. lIs it mandatory to notify CMS and OIG if you self-
disclose to OMIG as well?

Answer: Once you self-disclose to OMIG, we notify CMS and
OIG via letter that we have received your self-disclosure.

43. Does a prescription or order written by a provid-
er who was not excluded at the time the pre-
scription was written, but who was subsequently
excluded at a later date, remain valid, or does
the prescription or order become invalid as of the
date of suspension?

Answer: The prescription or order written prior to exclusion

remains valid for 180 days. Anything written ON OR AFTER

the individual is excluded will be rejected for payment under the

Medicaid system.
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44. On the one hand, you are saying that any person
involved in medical care needs to be run against
these lists, excluding the person “who plows the
road for a medical facility.” On the other hand,
you are saying that all vendors need to be run.
Which is it?

Answer: It is the Medicaid dollars related to claiming or

payment, either directly or indirectly. It applies to all employees

whose functions are a necessary compound of providing items
and services to federal program beneficiaries.

45, Please confirm that the OMIG exclusion list
regulations supersede New York State Division
of Human Rights legislation and/or OFCCP-Equal
Employment Opportunity Commission anti-dis-
crimination statutes.

Answer: The Medicaid exclusion list applies to participation in

the Medicaid program. We do not see a connection to EEOC or

human rights legislation. A person’s legal ability to participate

in providing services covered by Medicare or Medicaid is a

bona fide occupational qualification for working in these areas.

46. If a monthly check reveals that an existing
contractor is now on the excluded list, and that
contractor is a sole-source supplier of services to
the agency, what do we do?

Answer: Self-disclose the specifics of the problem to OMIG,
and then we can discuss how best to proceed to address the
issue while meeting your agency’s mission. The Medicaid
statute requires the OMIG to consider the best interests of
program recipients. Under the Public Health Law:

8 32. Functions, duties and responsibilities. The inspector shall
have the following functions, duties and responsibilities:

6. to pursue civil and administrative enforcement actions
against any individual or entity that engages in fraud,

abuse, or illegal or improper acts or unacceptable practices
perpetrated within the medical assistance program, including
but not limited to: (a) referral of information and evidence

to regulatory agencies and licensure boards; (b) withholding
payment of medical assistance funds in accordance with

state and federal laws and regulations; (c) imposition of
administrative sanctions and penalties in accordance with state
and federal laws and regulations; (d) exclusion of providers,
vendors and contractors from participation in the program;
(e) initiating and maintaining actions for civil recovery and,
where authorized by law, seizure of property or other assets
connected with improper payments; and entering into civil
settlements; and (f) recovery of improperly expended medical
assistance program funds from those who engage in fraud

or abuse, or illegal or improper acts perpetrated within the
medical assistance program. In the pursuit of such civil and
administrative enforcement actions under this subdivision, the
inspector shall consider the quality and availability of medical
care and services and the best interest of both the medical
assistance program and recipients.

47. If an excluded person is reinstated, does OMIG
(and the other list maintainers) remove that
name from the list?

Answer: Yes. In New York State, a provider who has been
excluded has to apply to be reinstated. OMIG does remove those
names from the list. We update our lists daily every work day
(except weekends and holidays). If you are reinstated by HHS,
you are not automatically reinstated by OMIG, and vice-versa.
You must reapply for consideration to be reinstated by OMIG.

48. If a non-employed physician appears on the
NYS OMIG list, should admitting privileges be
revoked—at least temporarily—until the name
no longer appears on the OMIG list, or can the
provider have an agreement with the excluded
physician that he/she will not treat any Medicaid
patients?

Answer: OMIG cannot advise you on whether or not

to revoke or suspend privileges when dealing in a non-

Medicaid environment. However, the physician in question

cannot generate or cause to be generated any billing to the

Medicaid program unless he or she applies for and is granted

reinstatement to the program.

49. Currently, we are allowed to hire employees on a
temporary basis, pending receipt of their criminal
background check. We use the HPN system (for
criminal background checks) in New York State. If
we hire someone temporarily and we learn at a
later date through the HPN system that this per-
son can no longer continue to provide personal
care services due to a criminal background, are
we obligated to pay back all claims filed under
this employee prior to receipt of this informa-
tion? If an agency hires a director of patient ser-
vices who is excluded, does this mean the agency
must pay back all claims since this person was
director?

Answer: Having a criminal background does not necessarily
mean that the person has been excluded from the Medicaid
program. In terms of compliance, existence on the OMIG list is
key.

If an agency were to hire a director of patient services who is
excluded, then the agency would have to pay back all claims
since this person was director.

Reprinted with permission from the New York State
Office of the Medicaid Inspector General. Further infor-
mation about exclusions, including the complete list of
people and organizations excluded from the New York
Medicaid program is available on the OMIG Web site:
http://www.omig.ny.gov.
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Editor’s Selected Court Decision

Kevin Glassman M.D., Respondent v. ProHealth Ambulatory Surgery Center, Inc.
et al., Appellants, 14 N.Y.3d 898; 930 N.E.2d 263; 904 N.Y.S.2d 342

No. 105
COURT OF APPEALS OF NEW YORK
Decided June 3, 2010

JUDGES: Chief Judge Lippman and Judges Ciparick, Graffeo, Read, Smith, Pigott and Jones concur.

OPINION

MEMORANDUM:

The judgment appealed from and the October 2008
order of the Appellate Division brought up for review
should be reversed, with costs, and the matter remitted
to Supreme Court for further proceedings in accordance
with this memorandum.

Even assuming that the provision of the employment
contract allowing defendant to collect fees emanating
from plaintiff’s off-site anesthesiology services is
inconsistent with 10 NYCRR 401.2 (b), which provides
that “[a]n operating certificate shall be used only by the
established operator for the designated site of operation,”
we conclude that the provision is merely malum
prohibitum and, therefore, enforceable in this breach of
contract action (see Lloyd Capital Corp. v. Pat Henchar, Inc.,
80 NY2d 124, 127-128, 603 N.E.2d 246, 589 N.Y.S.2d 396
[1992]; [*2] see also Charlebois v. Weller Assoc., 72 NY2d
587, 531 N.E.2d 1288, 535 N.Y.S.2d 356 [1988]). Forfeitures
by operation of law are disfavored, and allowing parties
to escape their contractual obligations, freely entered into,
“is especially inappropriate where there are regulatory
sanctions and statutory penalties in place to redress
violations of the law” (Lloyd Capital Corp., 80 NY2d at 128).

Here, Public Health Law § 2806 (1) (a) authorizes the
Department of Health to revoke, suspend, limit or annul

an ambulatory surgery center’s operating certificate
where it “has failed to comply with the provisions of this
article or rules and regulations promulgated thereunder.”
Additionally, the State Board for Professional Medical
Conduct has the power to impose sanctions for fee-
splitting arrangements that violate statutory prescriptions
(see Education Law § 6530 [19]; § 6531; see also Public
Health Law 8§ 230, 230-a). Neither agency has been
involved in this matter, nor has plaintiff identified an
overarching public policy that mandates voiding the
contract (see generally Albany Med. Coll. v. McShane, 66
NY2d 982, 489 N.E.2d 1278, 499 N.V.S.2d 376 [1985], rearg.
denied 67 NY2d 757, 490 N.E.2d 1234, 500 N.Y.S.2d 1028
[1986]). For this reason, Supreme Court shall consider
whether defendant is entitled, [*3] under the terms of the
agreement, to a set off derived from the funds, if any, held
by plaintiff, against the amount of recovery in this case.
We see no reason to disturb the remaining conclusions of
the courts below.

Judgment appealed from and the October 2008 Appellate
Division order brought up for review reversed, with costs,
and case remitted to Supreme Court, Nassau County, for
further proceedings in accordance with the memorandum
herein. Chief Judge Lippman and Judges Ciparick,
Graffeo, Read, Smith, Pigott and Jones concur.
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Upcoming Events

= Health Law Section Annual
Meeting—Wednesday, Janu-
ary 26, 2011. The Section’s
Annual Meeting will be held
as part of the NYS Bar Asso-
ciation’s Annual Meeting at
the Hilton Hotel New York,
1335 Avenue of the Ameri-

What’s Happening in the Section

locations across the state on May

6, 13 and 20. The program will
address issues arising under the
Family Health Care Decisions Act,
special issues for persons with de-
velopmental disabilities or mental
ilness, consent to treatment and
related matters. Laurence Faulkner,
Counsel to the Westchester As-

cas, New York City. The

program will be a review

of developments in a range of areas of health law,
including compliance/ fraud and abuse, health
care quality initiatives, accountable care organiza-
tions, conflicts of interest, health care information
technology, tax exempt health care organizations,
changes in the Public Health Council as well as
other topics. The program is chaired by Tracy E.
Miller of Cadwalder, Wickersham and Taft.

= Doing the Deal with Health Care Providers—A
Webinar / Teleconference Series. The Section is
sponsoring a five-part CLE series of webinars/tele-
conferences on major transactions with health care
providers, such as purchases or mergers. The five
sessions are as follows:

— Session One—The Term Sheet, Letter of Intent
and Business Terms
Tuesday, November 16, 2010 | 12:30 p.m.-1:30
p.m.

— Session Two—Major Regulatory Issues to Con-
sider
Monday, December 13, 2010 | 12:30 p.m.-1:30 p.m.

— Session Three—Conducting Due Diligence
Tuesday, January 11, 2011 | 12:30 p.m.-1:30 p.m.

— Session Four—The Stock or Asset Purchase
Agreement-—Part |
Monday, February 14, 2011 | 12:30 p.m.-1:30 p.m.

— Session Five—The Stock or Asset Purchase
Agreement—Part Il
Monday, March 14, 2011 | 12:30 p.m.-1:30 p.m.

The series is chaired by Ari J. Markenson, J.D., M.P.H. of
Benesch Friedlander Coplan & Aronoff LLP. The speakers
are Philip Gassel, Esq., Epstein Becker Green, P.C. and
Ross Lanzafame, Esq., Harter Secrest & Emery LLP. For
more information, and to register, go to the NYSBA.org
and click on upcoming events.

= Health Care Decisionmaking—A program on
Health Care Decisionmaking will be held at three

sociation for Retarded Citizens, is
Program Chair. For more informa-
tion see the Section’s website.

Recent Events

= Health Law Section Fall Meeting. The Section held
its Fall Meeting on October 22 -23, 2010 at the Equi-
nox Hotel in Manchester, VT. The program, chaired
by Edward Kornreich of Proskauer Rose, examined
the new federal health care reform legislation and
its impact in New York.

= Membership Appreciation and Networking Re-
ception. This event, held at the offices of Epstein,
Becker and Green, December 2—created educa-
tional and networking opportunities for members
interested in the health law field. Karen Gallineri of
Montefiore Medical Center organized the event.

Section Establishes New Standards for
Committees and Committee Chairs

The following resolution was approved by the Executive
Committee on November 11, 2010

Resolution of the Health Law Section
Executive Committee

November 11, 2010

Whereas, Article VI, Section 1 of the Bylaws of the Health
Law Section of the New York State Bar Association (the
“Bylaws”), grants to the Executive Committee of the Sec-
tion the authority to adopt policies, rules and guidelines
for Standing Committees and Special Committees;

Whereas, Article VI, Section 2 of the Bylaws grants to
the Chair of the Health Law Section (the “Section”) the
authority to fill any vacancy or make additional appoint-
ments, in consultation with the Chair of the relevant
Committee to his or her Committee;

Whereas, Article 111, Section 4 of the Bylaws provides that
Chairs of Section Committees are prohibited from serving
more than two consecutive terms as Chair of a Commit-
tee, except that the Chair of the Section may waive this
restriction in unusual circumstances for the best interests
of the Section for only one year for a specific committee,
and appoint a Committee Chair to serve a third term;

Further information about upcoming programs is always available at
www.nysba.org/health. Just click on “Events.”
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Whereas, the Executive Committee has determined that
certain policies are needed to improve the function-

ing of the Section’s Committees and establish proce-
dures regarding the appointment of Vice Chairs of the
committees;

(I have not included Special Committees from

this section on vice-chairs since if they carry over
more than two years, they should be made regular
committees).

Upon taking office in June, the Chair of the Section

Now therefore be it:

RESOLVED, that the Executive Committee of the Sec-
tion hereby adopts the following policies for the Section
Committees:

1.

The term limits for the Chairs of Section Commit-
tees set forth in Article 111, Section 4 of the Bylaws
shall be consistently applied and enforced. The
Section Chair shall appoint the Committee Chairs
in writing, and shall communicate to the Commit-
tee Chairs at the time of appointment the respon-
sibilities of the Committee Chairs and the limit
regarding consecutive terms of office. The NYSBA
Staff Liaison for the Section shall send each Com-
mittee Chair a notice in March preceding the end
of the Committee Chair’s second term advising

of the Bylaw provision regarding term limits and
requesting that the Chair take steps to assure an
orderly transition of Committee leadership.

shall evaluate whether there is a continuing need
for the Special Committees then in existence, and
shall make a recommendation to the Executive
Committee about the continuation of such Com-
mittees, after consultation with the Special Com-
mittee Chairs.

Adopted by the Executive Committee on November

11, 2010.

—Ari J. Markenson, Chair

Recent Supraspinatus Topics

= As Managed Care Plans Go, New York’s Are Pretty
Good

= NY To Create Nation’s Largest Connected Electron-
ic Health Record Exchange

 Autism Mandate Vetoed

= Gov. Paterson proclaims Oct. 6 as Stem Cell Aware-
ness Day in NYS

2. Each Section Committee shall prepare a writ-
ten annual work plan and submit the plan to the = Vaccine design claims—Bruesewitz v. Wyeth, SCT
Section Chair in the third week of January of each = SUNY Downstate Will Use State Grant to Acquire
calendar year. The annual work plan for each LICH
Committee shall set forth the projects that the . .
Committee will undertake during the year, and = DOJ Busts Largest Medicare Fraud Ring Ever
shall be updated and resubmitted to the Section < Insurance Department Fines HealthNew $1.9
Chair if the plan is revised. The Section Chair Million
shall provide the Committee plans to the members - Long Island College Hospital to Merge With SUNY
of the Executive Committee in advance of the first Downstate
Executive Committee meeting following the time . , .
for submission of the Committee plans. © ﬁf:;iizlzf St. Vincent's Rains Fallout on Area

3. Each Standing and Special Commlttee_shall = NY Asks Permission to Bar Food Stamp Use for
develop and complete at least one project every .

. . Sugary Drinks

two years, which may include a CLE program, an
article for the Section Journal or other legal publi- = NYS Comments on State-Based Health Insurance
cation, a legislative report, or other project. Exchange

4. The Chair of the Section, in consultation with the = Insurance Department Fines Aetna $850K
Chair of each Standing Committee, shall appoint = Governor signs more health bills
a Vice Chair of each Committee to serve a term of - Lt Governor Calls for Medicaid Overhaul
one year, which may be continued for a second
year, in consultation with the Committee Chair. = DOH Doles Out $109 Milliion in IT Grants
The Vice Chair shall attend Executive Committee = Paterson vetoes health care proxy bill
mestings in the absence of the Co_mmlttee Cha_lr = New York Times Hails Upstate Bassett Healthcare As
and shall perform such other duties as determined Model of Efficiency
by the Committee Chair. The Vice Chair of each
Committee shall be given first consideration to = NY Insurance Department Issues $716K in Prompt
serve as Chair of the Committee at the expira- Pay Fines
tion of the term of the Committee Chair, subject = Insurance Department’s 2010 Consumer Guide to
to evaluation by the Section Chair and Commit- Health Insurers Hits the Street
tee Chair of the Vice Chair’s participation and
contribution during his or her term as Vice Chair.
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NEW YORK STATE BAR ASSOCIATION

From the NYSBA Book Store >

Medical i\W“ i
Malpractice L:SC;;;;%%%
IN New York

Third Edition

The third edition of Medical Malpractice in New York provides
you with advanced insight into the many aspects of the trial
of a medical malpractice case. Edited by Robert Devine, this
book’s authors are experienced practitioners who share the
knowledge and wisdom they have developed over the years.

This comprehensive, 654-page hardbound book provides

a balanced approach to a medical malpractice action. The

27 chapters in Medical Malpractice provide a wealth of
knowledge and hundreds of practical tips that can be used by
both plaintiff’s and defendant’s counsel. Although the focus
of this book is on medical malpractice actions, many of the
chapters are applicable to the trial of any case.

Medical Malpractice in New York, Third Edition, includes
many forms and other appendices, a thorough table of
authorities and a detailed index—making this a necessary
addition to your reference library.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB0987N

~ MEDICAL
MALPRACTICE
<
NEW YORK
THikD Eninion

EDITOR-IN-CHIEF

Robert Devine, Esq.
Ivone, Devine & Jensen,
Lake Success, NY

KEY BENEFITS

= Learn from experienced
practitioners the many aspects of
the trial of a medical malpractice
case

» Understand the strategies behind
plaintiff and defendant jury
selection

= Enhance and perfect your trial
practice skills through effective
deposition, cross-examination
and summation techniques

PRODUCT INFO AND PRICES

2009 / 654 pp., hardbound
PN: 41309

NYSBA Members
Non-members

$95
$125

$5.95 shipping and handling within the
continental U.S. The cost for shipping and
handling outside the continental U.S. will be
based on destination and added to your order.
Prices do not include applicable sales tax.

*Discount good until February 4, 2011.

i
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Section Committees and Chairs

The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further information

about these Committees.

Ethical Issues in the Provision of
Health Care

Lawrence R. Faulkner

Westchester Arc

265 Saw Mill River Road, 3rd Floor

Hawthorne, NY 10532
Ifaulkner@westchesterarc.org

Fraud, Abuse and Compliance
Melissa M. Zambri

Hiscock & Barclay LLP

50 Beaver St.

Albany, NY 12207-2830
mzambri@hblaw.com

Hospitals and Health Systems
James D. Horwitz

Glens Falls Hospital

100 Park Street

Glens Falls, NY 12801
jhorwitz@glensfallshosp.org

Marguerite A. Massett
Hancock & Estabrook, LLP
1500 Axa Towver |

100 Madison Street
Syracuse, NY 13202
mmassett@hancocklaw.com

Long Term Care Providers
Richard T. Yarmel

Abrams, Fensterman, Fensterman,
Eisman, Greenberg, Formato

& Einiger, LLP

500 Linden Oaks, Ste. 110
Rochester, NY 14625
ryarmel@abramslaw.com

Managed Care, Insurance and
Consumer/Patient Rights
Mark P. Scherzer

Law Offices of Mark Scherzer
7 Dey Street, Ste. 600

New York, NY 10007-3105
mark.scherzer@verizon.net

Harold N. Iselin
Greenberg Traurig, LLP
54 State Street

Albany, NY 12207
iselinh@gtlaw.com

Medical Research and Biotechnology
Alexander C. Brownstein

Intidyn LLC

7 University Place, Ste. 8236
Rensselaer, NY 12144
ABrownsteinLaw@aol.com

Membership

James F. Horan

New York State Health Department
433 River Street

5th Floor, South

Troy, NY 12180-2299
jfh01l@health.state.ny.us

Karen L. I. Gallinari

15 Wilcox Avenue
Yonkers, NY 10705
kgallina@montefiore.org

Mental Health Issues

Carolyn Reinach Wolf

Abrams, Fensterman, Fensterman,
Eisman, Greenberg, Formato

& Einiger, LLP

1111 Marcus Avenue, Ste. 107
Lake Success, NY 11042
cwolf@abramslaw.com

Payment and Reimbursement
Ellen V. Weissman

Hodgson Russ LLP

140 Pearl Street, Ste. 100
Buffalo, NY 14202-4040
eweissman@hodgsonruss.com

Physicians and Licensed Health Care
Alexander G. Bateman Jr.

Ruskin Moscou & Faltischek PC

1425 RXRcorp Plaza

East Towver, 15th Floor

Uniondale, NY 11556
abateman@rmfpc.com

Professional Discipline
Carolyn Shearer

Bond, Schoeneck & King, PLLC
111 Washington Avenue
Albany, NY 12210-2211
cshearer@bsk.com

Kenneth R. Larywon

Martin Clearwater & Bell LLP
220 East 42nd St

New York, NY 10017
larywk@mcblaw.com

Public Health/Policy

Julia C. Goings-Perrot

Tarshis Catania Liberth Mahon &
Milligram PLLC

1 Corwin Court

Newburgh, NY 12550
jgoings-perrot@tclmm.com

Publications and Web Page
Robert N. Swidler
Northeast Health

2212 Burdett Avenue

Troy, NY 12180
swidlerr@nehealth.com

Special Committee on E-Health and
Information Systems

Raul A. Tabora Jr.

Ruffo Tabora Mainello & McKay PC
300 Great Oaks Boulevard, Ste. 311
Albany, NY 12203
rtabora@ruffotabora.com

Special Committee on Legislative
Issues

James W. Lytle

Manatt, Phelps & Phillips, LLP

30 South Pearl Street, 12th Floor
Albany, NY 12207
jlytle@manatt.com

Special Committee on Medical-Legal
Partnerships

Randye S. Retkin

New York Legal Assistance Group
450 West 33rd Street, 11th Floor

New York, NY 10001
rretkin@nylag.org

Special Committee on Mental
Retardation/Developmental
Disabilities Providers

Hermes Fernandez

Bond, Schoeneck & King, PLLC
111 Washington Avenue
Albany, NY 12210-2211
hfernandez@bsk.com
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From the NYSBA Book Store >

Legal Manual for
New York Physicians

Second Edition i, -

> get 209, ar €Mmbers

2 With Coy
| 4 PUBOLON Code
% VB09gay

Written and edited by more than 50 experienced
practitioners, this reference manual is a must-have

for physicians, attorneys representing physicians and
anyone involved with the medical profession, and
practitioners whose clients have questions relating to
the medical field. The information provided by experts
in the field is primarily presented in an easy-to-use
question-and-answer format.

Sponsored by the NYSBA’s Health Law Section, the
Legal Manual is co-published by the New York State
Bar Association and the Medical Society of the State
of New York. The Second Edition covers more than 50
topics, and includes a new chapter on managed care
litigation.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB0988N

Legal Many
for New Yor?('
hySiCianS

| \!f’ia 48,

EDITORS-IN-CHIEF
Robert Abrams, Esq.
Abrams, Fensterman,

Fensterman & Flowers, LLP
Lake Success, NY

Donald R. Moy, Esq.

Medical Society of the State
of New York

Lake Success, NY

Co-sponsored by the New York
State Bar Association’s Health Law
Section and the Committee on
Continuing Legal Education

PRODUCT INFO AND PRICES
2006 / 1,032 pp.,

PN: 41325
NYSBA Members $90
Non-members $105

$5.95 shipping and handling within the
continental U.S. The cost for shipping and
handling outside the continental U.S. will be
based on destination and added to your order.
Prices do not include applicable sales tax.

*Discount good until February 4, 2011.

i
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Publication and Editorial Policy HEALTH LAW JOURNAL

Persons interested in writing for this Journal are wel-

comed and encouraged to submit their articles for con- Editor )
sideration. Your ideas and comments about the Journal Robert N. Swidler
are appreciated as are letters to the editor. Northeast Health
2212 Burdett Avenue
Publication Policy: All articles should be submitted to: Troy, NY 12180
(518) 271-5027
Robert N. Swidler swidlerr@nehealth.com
Northeast Health
2212 Burdett Avenue Section Officers
Troy, NY 12180 Chair
(518) 271-5027 Ari J. Markenson
e-mail: swidlerr@nehealth.com Benesch Friedlander Coplan & Aronoff LLP
50 Main S_treet, Suite 1000
Submitted articles must include a cover letter giving White Plains, NY 10606
permission for publication in this Journal. We will amarkenson@beneschlaw.com
assume your submission is for the exclusive use of this Chair-Elect _
Journal unless you advise to the contrary in your letter. Francis J. Serbaroli
Authors will be notified only if articles are rejected. Greenberg Traurig, LLP
Authors are encouraged to include a brief biograph 200 Park Avenue, L4th Floor
uthors ourag graphy New York, N 10166
with their submissions. serbarolif@gtlaw.com
Editorial Policy: The articles in this Journal represent Vice-Chair
the authors’ viewpoints and research and not that :V'arc'a % Smith o Riester & Hude LLP
of the Journal Editorial Staff or Section Officers. The seman Lunningham Riester & Hyde
. . 9 Thurlow Terrace
accuracy of tr_]e sources use_d_a_nd the cases cited in Albany, NY 12203
submissions is the responsibility of the author. msmith@icrh.com
Subscriptions Secretary
. . . L Ellen V. Weissman
This Journal is a benefit of membership in the Health Hodgson Russ LLP
Law Section of the New York State Bar Association. 140 Pearl Street, Suite 100

Buffalo, NY 14202-4040

The Journal is available by subscription to non- eweissman@hodgsonruss.com

attorneys, libraries and organizations. The subscription
rate for 2011 is $140.00. Send your request and check to Treasurer

ot Kathleen M. Burke
Newsletter Dept., New York State Bar Association, One New York Presbyterian Hospital
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e Downloadable Forms

organized into common The Health Law Journal is also
bractice areas available online
* Free legal research from
Loislaw.com M NEW YORK STATE BAR ASSOCIATION
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There are millions of
reasons to do Pro Bono.

(Here are some.)

Each year in communities across New York State, indigent people face literally millions of civil legal
matters without assistance. Women seek protection from an abusive spouse. Children are denied
public benefits. Families lose their homes. All without benefit of legal counsel.
They need your help.

If every attorney volunteered at least 20 hours a year and made a financial
contribution to a legal aid or pro bono program, we could make a difference.
Please give your time and share your talent.

Call the New York State Bar Association today at
orgoto
to learn about pro bono opportunities.




