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 I am honored to have 
been chosen by you to serve 
as Chair of the Health Law 
Section for 2011-2012. I have 
been a member for more 
years than I care to admit, 
going back to the days when 
our Section was just a Com-
mittee, and we had perhaps 
45 members. Our Section is 
now 1,207 strong, and I am 
confi dent that our ranks will 
continue to grow in the com-
ing years.

I know I speak for our entire Section in expressing 
sincere appreciation to Ari Markenson for his energetic 
and creative leadership during the past year. Ari began 
important initiatives, and was tireless in protecting, 
representing and promoting our Section both within and 
outside of the Bar Association. We are a better Section for 
his efforts.

We have much planned for the coming year. Our Fall 
Program, which will take place at the Yale Club in New 
York City on October 22, will focus on the many legal, 
regulatory, and corporate aspects of forming an Account-
able Care Organization in New York State. We have lined 
up a stellar faculty for this Program, and expect record 
attendance. We are planning more programs on current 
topics, and preparations for our Annual Meeting are 
under way.

With health care currently consuming 17% of GDP, 
and predicted to rise to 20% in coming years, there are 
many federal and state initiatives to rein in costs while 
also improving quality and access. Here in New York, the 
Cuomo Administration has embarked upon an extensive 
restructuring of New York’s $52 billion Medicaid pro-
gram. Our Section will have the opportunity to be heard 
on important legislative and regulatory proposals that 
come out of the Medicaid Reform Task force.

A Message from the Section Chair

The Health Law Journal, under the able and dedicated 
editorship of Robert Swidler, continues to be the best 
publication of its kind of any state bar association. Having 
authored many articles for the New York Law Journal and 
other publications for many years, I know from personal 
experience that:

a) there is no shortage of topics to write about; and

b) writing articles takes time and effort.

I encourage you to consider contributing articles to 
our Health Law Journal, and to share your knowledge and 
expertise with your fellow Section members.

We will also be consolidating some of our committees 
and encouraging more active participation in committee 
work.

Lastly, we will continue our efforts to promote diver-
sity in our Section. Health care touches everyone in our 
society at one time or another, and we as a Section simply 
must be more representative of society. Our Associa-
tion’s new president, Vincent Doyle, III, has made greater 
diversity a hallmark of his tenure, and I will do all I can to 
continue our Section’s diversity efforts.

I encourage each of you to be active and involved in 
our Section. All Section offi cers are here from our mem-
bers, but we nee d our members to be involved. Volunteer 
to organize a program. Participate in preparing Section 
position papers. Join a Section committee. Write an article 
for the Journal. There are so many ways to participate, and 
I am certain you will not only enjoy it, but also benefi t 
other lawyers who practice or have an interest in health 
care law.

I look forward to a productive year ahead, and to 
meeting many of you. Have a great Summer!

Cordially,

Francis J. Serbaroli
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In the New York State Courts
By Leonard M. Rosenberg

HIPAA Privacy Rule Prohibits 
Disclosure of Medical Records for 
Use in Kendra’s Law Proceeding 
Without Patient’s Consent or 
Noticet to Patient

Miguel M. v. Barron, 2011 WL 
1752228 (Court of Appeals, 2011). 
Dr. Charles Barron, as designee of 
the New York City Department of 
Health and Mental Hygiene, applied 
for an order under Mental Hygiene 
Law (“MHL”) § 9.60 (Kendra’s Law) 
requiring assisted outpatient treat-
ment (“AOT”) for patient Miguel M. 
At the hearing on the AOT peti-
tion, The City offered into evidence 
Plaintiff’s hospital records relating 
to three occasions on which Plaintiff 
was hospitalized. A witness testifi ed 
that the hospitals had furnished such 
records without authorization by or 
notice to Plaintiff, and that no court 
order for their disclosure was sought 
or obtained. The records were re-
ceived into evidence, over Plaintiff’s 
objections, and the Supreme Court 
ordered Plaintiff to receive and accept 
AOT for six months. The Appellate 
Division affi rmed. The Court of Ap-
peals granted leave to appeal, and 
reversed.

Kendra’s Law provides that, 
on a proper showing, a mentally ill 
person whose lack of compliance 
with treatment has, twice within the 
last 36 months, caused him or her to 
be hospitalized, may be the subject 
of AOT pursuant to a plan stated in 
a court order. Under the Mental Hy-
giene Law, public offi cials identifi ed 
as “directors of community services” 
(or their designees) may fi le a petition 
to require AOT. MHL § 33.13(c)(12) 
permits disclosure of medical records 
to a director of community services 
who requests it in the exercise of his 
or her duties. Thus, state law permits 
disclosure of patient’s medical re-
cords for purposes of an AOT, unless 
preempted by federal law.

The Court 
of Appeals 
found that the 
state law provi-
sions which 
permit such 
disclosure are 
inconsistent 
with, and there-
fore, preempted 

by, HIPAA and the Privacy Rule 
promulgated thereunder. The Privacy 
Rule prohibits disclosure of an iden-
tifi able patient’s health information 
without the patient’s authorization, 
subject to certain exceptions, and 
preempts contrary state laws unless 
they offer more stringent privacy 
safeguards. Observing that New York 
law does not offer any more stringent 
protection relevant to the case, the 
Court of Appeals determined that the 
preemption issue turned on whether 
the disclosure of Defendant’s medical 
records was permitted by an excep-
tion to the Privacy Rule. 

The Court ruled that the two 
exceptions to the Privacy Rule relied 
upon by the City, i.e., those permit-
ting disclosure for purposes of “pub-
lic health” and “treatment,” did not 
permit the disclosure of a mentally ill 
person’s hospital records for purpos-
es of requiring that person to accept 
AOT. The Court rejected the conten-
tion that, because mentally ill people 
might kill or injure members of the 
public, such disclosures satisfy the 
intent of the statutory exception to 
protect the public health. The Court 
ruled that, to the contrary, the appar-
ent purpose of the public health ex-
ception was to facilitate government 
activities that protect large numbers 
of people and that disclosure of 
private information about particular 
people to prevent them from harming 
themselves or others, effects a very 
substantial invasion of privacy with-
out effecting the exception’s intended 
generalized public benefi t. 

The Court of Appeals similarly 
rejected the City’s reliance on the 
“treatment” exception to the Privacy 
Rule, holding that the exception 
was meant to facilitate information 
sharing among health care providers 
working together and did not appear 
to permit such sharing of informa-
tion for treatment over the patient’s 
objection. 

Accordingly, the Court held 
that unauthorized disclosure with-
out notice for purposes of requiring 
the mentally ill to accept AOT was 
inconsistent with HIPAA and the Pri-
vacy Rule, and that medical records 
obtained in violation of HIPAA or the 
Privacy Rule, and the information 
contained in those records, are not 
admissible in a proceeding to compel 
AOT.

While recognizing the strong 
public interest in ensuring that men-
tally ill people who might otherwise 
be dangerous receive necessary 
treatment, the Court ruled that in the 
interest of fairness, and considering 
that it is not burdensome on public 
agencies charged with enforcing 
Kendra’s Law, patients must be given 
notice and a chance to object before 
their medical records are disclosed. 
The Court advised that this alterna-
tive was available under an exception 
to the Privacy Rule “in the course 
of any judicial or administrative 
proceeding” in response to either a 
court order or a subpoena. To use this 
exception, the party seeking informa-
tion must provide “satisfactory assur-
ance” to the entity making the disclo-
sure that reasonable efforts have been 
made to provide the patient whose 
protected health information is the 
subject of inquiry with notice of the 
request, or that a protective order has 
been sought. 

The Court also advised that it 
may often be possible to avoid all 
disclosure problems by getting the 
patient to authorize the disclosure in 
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To establish a claim under § 1983, 
the plaintiff must allege (a) a viola-
tion of a right under the Constitution 
or federal law and (b) the alleged 
deprivation of that right was com-
mitted “under the color of state law.” 
The court quickly determined that 
Plaintiff met the second prong of this 
test as Defendants include Fulton 
County and a county-run facility. To 
determine whether the Plaintiff met 
the fi rst prong, the court set forth a 
three-point test established in Bless-
ing v. Freestone to determine whether 
Congress intended to create a federal 
right. The Blessing factors include (a) 
Congressional intent that the provi-
sion in question benefi t the plaintiff, 
(b) the asserted right was neither 
vague nor amorphous as to “strain 
judicial competence through en-
forcement,” and (c) the statute must 
“unambiguously impose a binding 
obligation on the States.”

The Court concluded that Plain-
tiff established all three of these ele-
ments, demonstrating that its “right 
is presumptively enforceable by § 
1983.” Acknowledging that § 1396r 
was not meant to benefi t nursing 
homes, but rather their individual 
residents, the court held that Plaintiff 
established the fi rst Blessing element 
that he was an intended benefi ciary 
of the FNHRA given that Plaintiff 
was a resident at the nursing home at 
the time of his injury.

The court determined that 
Plaintiff also met the second Bless-
ing element because § 1396r(b)(a)(A) 
and (b)(1)(A) contain language using 
mandatory terms (i.e. that a facility 
must care for its residents in a manner 
that promotes the residents’ quality 
of life…), and therefore “it does not 
strain judicial competence to evaluate 
whether a facility has adequately pro-
vided services to achieve the goals set 
forth in a written plan.” Finally, the 
court held that Plaintiff established 
the third Blessing factor given that 
the repeated use of the word “must” 
indicates that the obligations outlined 
in FNHRA are mandatory rather than 
advisory provisions that are binding 
on the states and nursing facilities. 

the court, pursuant to Labor Law § 
740(6), awarded to Defendants their 
costs and attorneys’ fees incurred in 
defending against the § 741 claim.

District Court Holds that the
Federal Nursing Home Reform 
Amendments (“FNHRA”) Confers 
a Private Right of Action 
Upon Nursing Home Residents 
Enforceable Under § 1983

Pantalone v. County of Fulton, 2011 
WL 1457935 (N.D.N.Y., 2011). Plain-
tiff, a nursing home resident, brought 
an action pursuant to 42 U.S.C. § 1983 
alleging that Defendants violated 
his rights under the Federal Nurs-
ing Home Reform Amendments 
(“FNHRA”), 42 U.S.C. § 1369r et seq. 
Defendants moved to dismiss the 
action arguing that FNHRA does not 
provide an enforceable federal right 
under § 1983.

In a matter of fi rst impression, 
the District Court, Northern District 
of New York (Hurd, J.) held that the 
FNHRA confers individual rights 
enforceable through § 1983.

After Plaintiff fell and fractured 
his leg under the care of Defendants, 
a nursing home facility, Plaintiff fi led 
a lawsuit asserting that Defendants 
violated 42 U.SC. § 1369r(b)(1)(A) and 
(b)(4)(A)(i). 42 U.SC. § 1369r(b)(1)(A) 
provides that a nursing facility must 
care for its residents in an environ-
ment that will promote maintenance 
or enhancement of the resident’s 
quality of life. 42 U.S.C. § 1369r(b)(4)
(A)(i) provides that a nursing facility 
must provide nursing and special-
ized rehabilitative services to attain 
the highest practicable physical and 
mental well-being of the resident. 

The court noted that although the 
FNHRA does not provide a private 
cause of action to be brought under 
the statute directly, “a statute can 
create a right, enforceable through 
§ 1983, by evidencing an ‘unam-
biguous’ intent to confer such a right 
upon a class of benefi ciaries.” The 
Defendants argued that Congress did 
not intend the FNHRA to provide 
nursing home residents with enforce-
able rights.

advance, and that even if a patient 
objects to the disclosure of his medi-
cal records after being given notice, 
in many cases there will be no valid 
ground for withholding the medical 
records. 

Appellate Division Dismisses 
Whistleblower Claims Under 
Labor Law §§ 740 and 741, and 
Awards Attorneys’ Fees to Hospital 
Defendant

Tomo v. Episcopal Health Services, 
Inc., 2011 WL 2297852 (2d Dep’t, 
2011). Plaintiff, a hospital security and 
information offi cer, alleged that his 
employer, in violation of Labor Law 
§§ 740 and 741, retaliated against him 
for complaining about the planned 
installation of an electronic white 
board and the failure to keep patient 
records secure prior to shredding.

Reversing the motion court, the 
Appellate Division for the Second 
Department granted Defendants’ 
motion to dismiss Plaintiff’s alleged 
violations of Labor Law § 740 and § 
741, and awarded to Defendants their 
attorneys’ fees and costs incurred in 
defending against Plaintiff’s Labor 
Law § 741 claim.

The court reasoned that because 
the whiteboard was never installed, 
there was no actual violation of any 
“law, rule or regulation,” which is 
required to sustain an action under 
§ 740, and an employee’s good faith 
belief that such a violation occurred 
is not suffi cient. Plaintiff’s cause of 
action under § 740 also failed because 
Plaintiff’s complaints concerned the 
privacy of confi dential information. 
The court held that such allegations 
did not satisfy the element of a 
“threat to public health and safety” as 
required under § 740.

The court also dismissed 
Plaintiff’s § 741 claim, because 
that statute (known as New York’s 
Health Care Whistleblower Law) 
only protects persons who actually 
supply health care services, which 
Plaintiff did not. Due to Plaintiff’s 
“recalcitrant refusal” to bow to 
binding precedent on that point, 
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condition precedent prior to suit and 
failure to state a cause of action.

Defendant argued that Plaintiff’s 
action was an attempt to reframe a 
tort action as a statutory action in 
order to save the claim from time bar 
dismissal. HHC characterized Plain-
tiff’s claims of harassment, emotional 
harm and mental anguish as an ac-
tion for damages for injuries to, or de-
struction of, real or personal property, 
or personal injuries pursuant to NY 
Unconsolidated Laws § 7401, which 
requires a notice of intention to com-
mence an action to be fi led within 90 
days and has a statute of limitations 
of one year plus 90 days. Plaintiff did 
not fi le a notice of intention, and fi led 
her claim nearly or exactly three years 
following when the alleged cause of 
action occurred. 

Plaintiff argued that her claim 
was timely commenced because Sec-
tion 7401 applies only to actions for 
injury to real or personal property, 
or personal injuries, and not all tort 
claims. Plaintiff analogized her claims 
under the Public Health Law to civil 
rights claims under the Executive 
Law, which are not subject to § 7401 
requirements and have a statute of 
limitations of three years. 

Addressing this issue of fi rst 
impression, the court held that the 
statute of limitations for bringing a 
claim for breach of confi dentiality of 
HIV-related information in New York 
is three years, regardless of the entity 
sued, and that the Plaintiff did not 
have to fi le a notice of intention to 
commence an action within 90 days. 
In reaching its decision, the court 
agreed with Plaintiff that Article 27-F 
was similar to civil rights actions 
and dissimilar to tort actions because 
Article 27-F was enacted to protect 
a vulnerable class of individuals 
against discrimination and violations 
of privacy. The court also noted that 
the provision of civil and criminal 
penalties for violation of Article 27-F 
lends credence to Plaintiff’s claim 
being statutorily derived, rather than 
based in common law. 

that preventing residents from enforc-
ing the rights afforded to them under 
the FNHRA would disregard Con-
gress’s intent in enacting the statute. 

Three-Year Statute of Limitations 
Applies to Alleged Violation of 
Public Health Law Article 27-F,
Which Protects the Confi dentiality 
of HIV-Related Information

Doe v. Belmare, Kings County Hosp. 
Ctr., NYC Health and Hosp. Corp., 920 
N.Y.S.2d 623 (Sup. Ct., Kings County, 
2011). Plaintiff, a patient at King’s 
County Hospital Center, sued De-
fendants Gloria Belmare, the Kings 
County Hospital Center, and the 
New York City Health and Hospitals 
Corporation (“HHC”), for breaching 
Article 27-F of the New York Public 
Health Law and the regulations pro-
mulgated thereunder, and for breach 
of their fi duciary duty to maintain 
the confi dentiality of her HIV-related 
information. 

Plaintiff alleged that on or about 
June 25, 2007, after Plaintiff called 
her former boyfriend and the son of 
Defendant Gloria Belmare, Joseph 
Belmare (“Joseph”), to inform him 
she was admitted to the hospital, 
Defendant Belmare, a Kings County 
Hospital Center employee, improp-
erly accessed Plaintiff’s confi dential 
information in the King’s County 
Hospital medical records. Upon 
discovering from Plaintiff’s medical 
records that Plaintiff was HIV-pos-
itive, Defendant Belmare allegedly 
disclosed Plaintiff’s HIV-positive 
status to her son, Joseph. Plaintiff 
claims that this disclosure resulted 
in Joseph and his friends harassing 
her and threatening her, ultimately 
resulting in her obtaining an order of 
protection against him. Plaintiff fur-
ther claims that as a consequence of 
the unauthorized disclosure, she lost 
friends, suffered threats and menac-
ing behavior, and suffered emotional 
harm and mental anguish. 

Defendant HHC fi led a motion 
to dismiss on statute of limitation 
grounds, failure to comply with a 

Determining that Plaintiff met 
all three Blessing factors, the court 
next determined whether Congress 
explicitly foreclosed a § 1983 remedy. 
Acknowledging that § 1983 does not 
contain any express language barring 
a nursing home resident from seeking 
a remedy through § 1983 but instead 
states that “[t]he remedies provided…
are in addition to those otherwise 
available under State or Federal law 
and shall not be construed as limiting 
such other remedies including any 
remedy available to an individual at 
common law,” the court held that this 
provision refl ected Congress’ intent 
not to foreclose any available remedy 
including § 1983.

Recognizing that “courts should 
not fi nd a federal right based on a 
rigid or superfi cial application of the 
Blessing factors where other consid-
erations show that Congress did not 
intend to create federal rights action-
able under § 1983,” the court next an-
alyzed whether permitting Plaintiff to 
bring his cause of action under § 1983 
would contravene Congress’ intent. 
Noting that the Defendant carries the 
burden to demonstrate that permit-
ting the Plaintiff to bring his cause 
of action under § 1983 “would be 
inconsistent with Congress’ carefully 
tailored scheme,” the court stressed 
the diffi culty in meeting that burden, 
given that only three statutes have 
been held to be “a remedial scheme 
comprehensive enough to foreclose a 
1983 action.”

The court stressed that although 
the FNHRA contains several pro-
visions setting forth enforcement 
options, nothing in these provisions 
operates to bar individuals from 
enforcing their rights through § 1983. 
Finally, the court noted that the over-
arching principle guiding the court’s 
analysis is congressional intent and 
upon a review of the statute’s leg-
islative history, the court held that 
the FNHRA’s core function was to 
improve the quality of care received 
by nursing home residents, ensuring 
that residents were protected from 
the very sort of negligence alleged by 
Plaintiff. As a result, the court held 
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mendations that found petitioner in 
violation of 33 sections of 14 NYCRR. 
The Commissioner of Alcohol and 
Substance Abuse Services adopted 
the Hearing Offi cer’s recommenda-
tions, revoking petitioner’s operating 
certifi cate and imposing nearly a half 
million dollars in fi nes for violations 
occurring after the date of petitioner’s 
last recertifi cation inspection.

The Petitioner thereafter com-
menced an Article 78 proceeding, 
which was then transferred to the 
Appellate Division by order of the 
Supreme Court. The Appellate Court 
rejected petitioner’s argument that 
it should have been afforded an 
opportunity to implement a correc-
tive action plan (“CAP”) to cure any 
violations prior to revocation of its 
operating certifi cate. Although the 
regulations provide that with respect 
to biannual inspections and reviews 
commenced pursuant to 14 NYCRR 
810.14, “[t]he on-site review process 
shall include appropriate report-
ing and corrective action follow-up 
subsequent to the review,” giving 
deference to the Commissioner’s 
reasonable interpretation of the 
statutes, the court maintained that 
such regulations were inapplicable to 
the investigation of the petitioner’s 
facility because that investigation 
was conducted pursuant to Mental 
Hygiene Law § 32.13, which does not 
require a facility under investigation 
to be provided with an opportunity 
to implement a CAP. 

The court also rejected peti-
tioner’s contention that the Commis-
sioner’s determination to revoke the 
operating certifi cate without accord-
ing the petitioner the opportunity 
to implement corrective measures 
violated its substantive due pro-
cess rights. Although the petitioner 
had a protected property interest in 
its operating certifi cate, it failed to 
demonstrate that the governmen-
tal action was not legally justifi ed. 
Further, petitioner was provided the 
requisite notice and an opportunity to 
be heard, as required by Mental Hy-
giene Law § 32.21 (a), in conjunction 
with the investigation and ultimate 

est privilege. Moreover, plaintiff’s 
conclusory allegation that the state-
ments were made with malice was 
insuffi cient to overcome the privilege. 

Lastly, the Court ruled that the 
Hospital’s statements to the New 
York State Division of Human Rights 
in response to plaintiff’s fi ling of a 
human rights complaint were also 
privileged pursuant to the judicial 
proceeding privilege.

Treatment Facility’s Operating 
Certifi cate Revocable Without 
Prior Opportunity to Implement 
Corrective Action Plan

Cmty. Related Servs., Inc. v. 
Carpenter-Palumbo, 923 N.Y.S.2d 261, 
(3d Dep’t, 2011). Petitioner was certi-
fi ed in 1998 by respondent Offi ce of 
Alcohol and Substance Abuse Ser-
vices (“OASAS”) as an alcohol and 
substance abuse counseling treat-
ment facility. As a facility certifi ed 
by OASAS, petitioner was subject to 
regular inspections and recertifi cation 
reviews to ensure its compliance with 
the provisions of 14 NYCRR (Depart-
ment of Mental Hygiene). In late 
2005 or early 2006, petitioner came 
under scrutiny by OASAS’s Bureau 
of Enforcement because of aberrant 
Medicaid billings practices, length of 
patient stay and number of patient 
visits per year, among other factors. 
An OASAS investigation found peti-
tioner to be in violation of 45 sections 
of 14 NYCRR. In September 2006, 
OASAS informed the facility of its 
fi ndings and intention to revoke facil-
ity’s operating certifi cate and impose 
fi nes for such violations. After the 
facility’s counsel responded, in late 
October 2006, OASAS’s investigators 
revisited the facility. Upon fi nding no 
improvements, in November 2006, 
OASAS revoked petitioner’s operat-
ing certifi cate and imposed fi nes in 
excess of $16 million.

Petitioner thereafter requested a 
hearing pursuant to Mental Hygiene 
Law § 32.21 to challenge OASAS’s 
determination. After a multi-day 
hearing was conducted, the Hearing 
Offi cer issued a report and recom-

Appellate Division Holds That 
Hospital’s Statements Regarding 
Physician Made During an Internal 
Employment Review Were Not 
Defamatory

Panghat v. New York Downtown 
Hospital, __ N.Y.S.2d __, 2011 WL 
2225386 (1st Dep’t June 9, 2011). 
Plaintiff physician is a medical resi-
dent employed by New York Down-
town Hospital. He sued the Hospital 
for defamation based on purported 
statements made by his supervisors 
in the context of an internal employ-
ment review. The Hospital fi led a mo-
tion to dismiss the complaint based 
on defenses of truth and privilege. 
The Appellate Division affi rmed the 
motion Court’s dismissal of plaintiff’s 
complaint on those grounds.

One of plaintiff’s defamation 
claims addressed statements made 
by his supervisors about his Internal 
Medicine-In Training Examination 
(“IM-ITE”) score. [Ed. Note: The 
IM-ITE is a practice examination 
developed by the American Col-
lege of Physicians to assess the level 
of knowledge achieved by internal 
medicine residents and is generally 
taken in the second year of training]. 
The Court ruled that because plain-
tiff did not contest that he received a 
very low score on that exam, the truth 
or substantial truth of the statements 
served as a complete defense to a 
claim of defamation. 

In dismissing plaintiff’s claim 
for “breach of confi dentiality” for the 
Hospital’s failure to keep his IM–ITE 
score entirely confi dential, the Court 
reasoned that plaintiff did not cite 
to any law, statute or contract that 
would prohibit his supervisors from 
discussing the score internally in con-
nection with his employment review. 

The Court also affi rmed dis-
missal of plaintiff’s defamation 
claim based on statements made by 
his supervisors, in the context of an 
internal employment review, regard-
ing plaintiff’s poor performance. The 
Court held that these statements were 
non-actionable opinions and were 
also protected by the common inter-
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the specifi cs regarding who made 
the representations that the plaintiffs 
were being fully paid; (2) the nature 
and basis for the allegation that they 
were “not allowed” to record or 
receive certain compensation; and (3) 
whether they were discouraged or 
informed that they could not receive 
compensation for certain meetings 
and training. 

Court Dismisses Physician’s Claims 
for Age Discrimination, Retaliation 
and Hostile Work Environment

Mejia v. Roosevelt Island Medical 
Assoc., 2011 WL 1260111 (Sup. Ct. N.Y. 
County, 2011). Plaintiff, a 70-year old 
physician, employed by Coler-Gold-
water Specialty Hospital, sued the 
Hospital alleging age discrimination, 
retaliation, hostile work environment 
and violation of his right to privacy. 
The court granted Defendants’ mo-
tion to dismiss Plaintiff’s age discrim-
ination, retaliation and hostile work 
environment claims. 

The court concluded that Plain-
tiff’s allegations of age discrimination 
failed to state a claim because he did 
not suffer an adverse employment 
action. The court concluded that a 
transfer to another unit within the 
hospital while still retaining the same 
title and salary, denial of vacation 
leave, unproved allegations of being 
assigned a greater patient case load or 
higher-risk patients than other physi-
cians, receiving negative peer reviews 
and heightened scrutiny without tan-
gible consequences, and the failure to 
promote Plaintiff to Assistant Chief of 
Service, a position for which he never 
applied, did not constitute adverse 
employment actions. 

The court also held that Plaintiff 
failed to make out a prima facie case 
for retaliation. Plaintiff alleges that 
Defendants retaliated against him by 
delaying his reappointment applica-
tion, assigning him unequal patient 
case loads and higher-risk patients 
and by falsely criticizing his per-
formance. In contrast to a claim for 
discrimination, the threshold to es-
tablish a claim for retaliation is lower. 
Nevertheless, the court held that 

by requiring them to take “affi rma-
tive action” to report interrupted or 
missed meal breaks. Frye, 2010 WL 
3862591 (defendant-hospital’s policy 
that employees were required to 
report interrupted or missed meal 
breaks cannot be a basis for an al-
leged FLSA violation because the 
FLSA permits automatic deduction 
policies). Since the parties did not 
brief this issue thoroughly, the court 
afforded the parties an opportunity to 
submit supplemental briefi ng within 
fourteen days of the Decision and 
Order. 

Plaintiffs’ second theory of li-
ability is that Defendants violated 
the FLSA by allegedly telling their 
employees that they could not receive 
compensation for work performed 
during lunch breaks or off-shift, and 
that they had been fully compensated 
under the law. Initially, the Court 
held that these allegations were suffi -
cient to state a FLSA and NYLL claim 
under the Iqbal/Twombly plausibility 
standard. 129 S. Ct. 1937; 550 U.S. 544. 
In their Third Amended Complaint, 
however, Plaintiffs admitted, and in 
derogation of prior allegations, that 
although they defi ne twelve separate 
entities as “Defendants,” they only 
worked for one defendant. Thus, the 
Court held that it need not accept as 
true Plaintiffs’ “bald allegations” that 
“Defendants” told Plaintiffs anything, 
let alone made misrepresentations. 
Rather than dismiss Plaintiffs’ Third 
Amended Complaint without preju-
dice, the court ordered Plaintiffs to 
provide a more defi nitive statement 
as to this theory. Specifi cally, Plaintiffs 
had affi rmatively, but vaguely, repre-
sented in their Third Amended Com-
plaint that Plaintiffs had “conversa-
tions,” on a “number of occasions,” 
that they were “being fully paid,” 
and that they were “not allowed” 
to record time for off-shift work. 
The court held that Plaintiffs could 
and should substantiate and specify 
these allegations, since such facts are 
wholly within their knowledge. The 
court stated that the more defi nitive 
statement should provide the follow-
ing information for each Plaintiff: (1) 

determination. The Court also re-
jected petitioner’s claim that its equal 
protection rights were violated based 
on selective enforcement and ruled 
that, given the multitude of violations 
found, the penalty of revocation of 
the petitioner’s operating certifi cate 
was not an abuse of discretion. 

District Court Sua Sponte Orders 
Supplemental Briefi ng and More 
Defi nitive Statement Before 
Dismissing Plaintiffs’ FLSA and 
NYLL Claims for a Third Time

Wolman, et al., v. Catholic Health 
Systems of Long Island, Inc., et al., 2011 
WL 1741905 10-cv- 1326 (JS)(ETB) 
(E.D.N.Y. May 5, 2011). 

Plaintiffs commenced a puta-
tive collective action alleging that 
Defendants failed to pay them for 
all hours they worked and asserted 
statutory claims under the Fair 
Labor Standards Act (“FLSA”) and 
the New York Labor Law (“NYLL”), 
along with a host of state common 
law claims. Previously, the court 
dismissed Plaintiffs’ FLSA and NYLL 
claims asserted in Plaintiffs’ Com-
plaint and Amended Complaint for 
Plaintiffs’ failure to meet the plead-
ing requirements established under 
Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009) 
and Bell Atl. Corp. v. Twombly, 550 
U.S. 544 (2007). The court also previ-
ously dismissed Plaintiffs’ Racketeer 
Infl uenced and Corrupt Organization 
(RICO) claims with prejudice. (Wol-
man, 2010 WL 5491182 (E.D.N.Y., Dec. 
30, 2010).

Plaintiffs’ Third Amended 
Complaint alleges that Defendants’ 
timekeeping policy, to automatically 
deduct a 30-minute break from Plain-
tiffs’ shift, while not per se illegal, 
violates the FLSA because the policy 
does not ensure a meal break. The 
court held that although this theory is 
“colorable” it may not be ultimately 
be meritorious. The court cited a case 
from the Western District of Tennes-
see, Frye v. Baptist Memorial Hosp., 
07-cv-2708, 2010 WL 3862591, at * 7, 
which held that no FLSA violations 
existed where defendant-hospital 
“shifted the burden” to employees 
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The court noted that nothing in the 
record indicated that the P.C. had any 
meritorious defense to the charge. 
Accordingly, the court concluded that 
the Board’s denial of such relief was 
not “arbitrary and capricious, af-
fected by an error of law or an abuse 
of discretion.” 

The court also found that the 
penalty of annulment of petitioner’s 
certifi cate of incorporation was not so 
disproportionate to the complained-
of conduct as to shock one’s sense 
of fairness. Signifi cantly, the Board 
found that the record proof “demon-
strated that unqualifi ed persons in-
corporated and operated” petitioner, 
and thus, the annulment constituted 
an appropriate penalty under the 
circumstances.

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a 
shareholder in the fi rm of Garfun-
kel Wild, P.C., a full service health 
care fi rm representing hospitals, 
health care systems, physician group 
practices, individual practitioners, 
nursing homes and other health-re-
lated businesses and organizations. 
Mr. Rosenberg is Chair of the fi rm’s 
litigation group, and his practice 
includes advising clients concerning 
general health care law issues and 
litigation, including medical staff 
and peer review issues, employ-
ment law, disability discrimination, 
defamation, contract, administrative 
and regulatory issues, professional 
discipline, and directors’ and of-
fi cers’ liability claims.

New York’s statutory prohibition of 
non-physician ownership or control 
of medical service corporations. The 
Appellate Division affi rmed the 
Board’s determination. 

The Bureau of Professional Medi-
cal Conduct charged the P.C. with 
professional misconduct under Edu-
cation Law § 6530(16), for failing to 
comply with the provisions of Busi-
ness Corporation Law § 1503. BCL § 
1503 prohibits non-physicians from 
owning or controlling medical service 
corporations. A notice of hearing 
and statement of charges were then 
served on the P.C. via the Secretary 
of State, as petitioner’s authorized 
agent for that purpose. The P.C. failed 
to submit an answer or to appear at 
either the prehearing conference or 
the hearing before a Hearing Com-
mittee of the State Board for Profes-
sional Medical Conduct. The Hearing 
Committee sustained the charge of 
misconduct and, as a penalty, direct-
ed that the P.C.’s certifi cate of incor-
poration be annulled.

The P.C. thereafter sought review 
before the Board, arguing that it had 
been unaware of the charge against 
it, and as a result, the Hearing Com-
mittee’s determination should be 
nullifi ed and petitioner should be 
permitted to serve an answer. The 
Board denied petitioner’s request and 
affi rmed the Hearing Committee’s 
decision. 

The court found no merit to 
the P.C.’s contention that the Board 
unreasonably refused to open the 
default and allow the P.C. to answer. 

Plaintiff failed to establish an adverse 
employment action even under this 
lower standard given that “reassign-
ment, enhanced scrutiny and nega-
tive evaluations of work performance 
which had no tangible consequences 
do not constitute adverse employ-
ment actions in a retaliation context.” 

Finally, the court held that Plain-
tiff failed to make out a claim for a 
hostile work environment, defi ned as 
a workplace “permeated with dis-
crimination, intimidation, ridicule, 
and insult that is suffi ciently severe 
or pervasive to alter the conditions of 
the victim’s employment and create 
an abusive working environment” 
(quoting Forrest v. Jewish Guild for 
the Blind, 3 N.Y.3d 295, 310 (2004)). 
Given that Plaintiff did not allege any 
instances of insult or intimidation, 
the court dismissed Plaintiff’s hostile 
work environment claims.

Appellate Division Affi rms 
Determination by Board for 
Professional Medical Conduct to 
Annul Certifi cate of Incorporation 
of Medical P.C.

Tribeca Medical, P.C. v. New York 
State Dept. of Health, 83 A.D.3d 1135, 
920 N.Y.S.2d 473 (3d Dep’t, 2011). 
Petitioner, a professional corporation 
engaged in the practice of medicine, 
(“P.C.”) sought Article 78 review of a 
determination by the Administrative 
Review Board for Professional Medi-
cal Conduct (the “Board”), which 
annulled the P.C.’s certifi cate of incor-
poration. That penalty was imposed 
for the P.C.’s failure to comply with 
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providers viewed as the overly ag-
gressive, hyper-technical and dollar-
driven auditing approach undertaken 
by OMIG in recent years, motivated, 
at least in part, by Medicaid recovery 
targets mandated by the Federal-State 
Health Reform Partnership (F-SHRP) 
agreement, which requires $644 mil-
lion in Medicaid recoveries during 
the federal fi scal year ending this Sep-
tember 30. State fi scal plan require-
ments have, moreover, set targets for 
Medicaid recoupments at or above $1 
billion in the last two fi scal years. 

Comprehensive legislation, 
advanced by Assembly Health Com-
mittee Chair Richard Gottfried and 
Senator Johnson, was considered but 
not passed last year. Toward the close 
of this legislative session, the bill 
(now sponsored by Mr. Gottfried and 
Senator Betty Little) was amended 
substantially to satisfy concerns, both 
in the Legislature and the Execu-
tive, that the bill, as initially drafted, 
would compromise OMIG’s ability 
to collect large amounts of Medicid 
revenue.

As passed, the bill would:

• Clarify that the Legislature 
intends that OMIG “balance 
the ability of the state to ensure 
the integrity of the medical as-
sistance program with the need 
to afford due process to provid-
ers and recipients” and en-
dorse “the need for established 
statutory standards regarding 
the conduct of investigations, 
audits and recovery of pay-
ments and other actions”;

• Preclude the recovery of over-
payments before sixty days 
after the issuance of a fi nal 
audit report and require OMIG 
to provide health care entities 
with at least ten days’ notice of 
such recoupments;

• Prohibit OMIG from re-review-
ing “contracts, cost reports, 

in New York, as 
envisioned by 
federal health 
reform, was not 
enacted, hav-
ing sparked a 
debate within 
the State Senate 
over the extent 

to which the bill might be viewed 
as endorsing the Patient Protection 
and Affordable Care Act. As of this 
writing, it remains possible that the 
Senate may reconsider the bill when 
it returns to Albany to consider con-
fi rmations and other matters later this 
year. 

A subsequent column will sum-
marize the health care bills that 
are ultimately signed by Governor 
Cuomo. One bill, relating to the op-
erations of the Offi ce of the Medicaid 
Inspector General, warrants special 
attention.

OMIG Reform (A. 5686-A (Gott-
fried, et al./S. 3184-A (Little, et al.): 
Fueled by persistent complaints by 
the health care industry over the tac-
tics and practices of the Offi ce of the 
Medicaid Inspector General (OMIG), 
legislation passed both houses that 
would enact modest but important 
changes to how the Medicaid fraud 
and auditing agency carries out its 
work. The fate of the legislation 
before the Governor’s offi ce is not 
yet certain: if the bill is viewed by the 
Executive branch as hobbling OMIG’s 
ability to achieve ambitious Medicaid 
recoupment targets, it may be vetoed. 
It also arrives on the Governor’s desk 
at a time when OMIG is expected to 
be transitioning to new leadership, 
with the departure of James Sheehan, 
who served as the State’s Medicaid 
Inspector General since Governor 
Spitzer appointed him to the post in 
2007. 

Last year, State Senate Committee 
on Investigations hearings convened 
by the former Chair, Senator Craig 
Johnson, focused on what health care 

Who Guards the Guardians?

The 2011 Regular Session of the 
New York State Legislature has, at 
least for now, come to an end with a 
host of signifi cant health care-related 
legislation either already enacted or 
on Governor Andrew Cuomo’s desk 
awaiting his consideration. 

The session ended with the pas-
sage of a number of high priority is-
sues for Governor Cuomo, including 
a cap on property taxes, the exten-
sion of rent control, strengthened 
ethics laws, and, in a dramatic vote, 
marriage equality—a bill that will 
certainly clarify once and for all the 
ability of persons in committed same- 
sex relationships to make health care 
decisions for their marital partners. 

The health care bills passed by 
both houses complement the signifi -
cant health care reforms that were 
already enacted as part of the State 
Budget’s Medicaid Redesign initia-
tive and touch upon a variety of is-
sues, including the scopes of practice 
of health care professionals, hospice 
care (including a bill to extend the 
Family Health Care Decisions Act 
(FHCDA) to hospice (A. 7343-A 
(Gottfried)/S. 5259-A (Hannon)), 
mandated insurance coverage for 
autism, prescription drugs (including 
bills that would extend coverage for 
oral chemotherapy and fertility drugs 
and would preclude mail order-only 
insurance requirements), and a host 
of other issues. These signifi cant 
achievements are, as always, accom-
panied by less profound public health 
initiatives, including a bill that re-
quires notices on potential health care 
risks posed by baby “sippy cups” (A. 
7232 (Pheffer)/S. 5317 (Fuschillo)) 
and a bill that increases penalties on 
licensed barbers that serve alcohol to 
minors (A. 6324-B (Castro)/S. 1880 
(Espaillat). 

At the very end of the session, 
a bill that would have established a 
structure for health benefi t exchanges 

In the New York State Legislature
By James W. Lytle
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Medicaid program: OMIG was cre-
ated when it appeared that Medicaid 
fraud and abuse in New York was not 
being adequately policed. The issue 
of how to “guard the guardians”—
Quis custodiet ipsos custodes—is as old 
as democracy itself. 

The Legislature concluded that 
some additional constraints over the 
approach taken by OMIG to Med-
icaid audits and investigations was 
warranted. Governor Cuomo has al-
ready obtained legislative authoriza-
tion, as part of the Medicaid Redesign 
Team recommendations, to control 
overall Medicaid spending without 
undue reliance on OMIG for Medic-
aid recoveries and has entered into 
an extension of the F-SHRP agree-
ment with the federal government 
that does not include new Medicaid 
recoupment targets. Whether, in this 
context, the bill may be viewed as 
placing acceptable limitations on 
OMIG practices remains to be seen.

Jim Lytle is a partner in the 
Albany offi ce of Manatt, Phelps & 
Phillips, LLP. 

• Mandate that the sampling and 
extrapolation methodologies 
used by OMIG be “statistically 
reasonably valid for the in-
tended use” and be established 
in regulation;

• Establish reasonable protec-
tions for Medicaid recipients 
that may be the subject of 
an investigation, including 
written notice of the investiga-
tion, which must include its 
basis, the potential for criminal 
consequences, the right to be 
accompanied by an attorney, 
friend or a family member dur-
ing questioning and the right 
to a fair hearing to contest the 
investigation’s fi ndings;

• Require OMIG to provide pro-
viders with suffi cient informa-
tion concerning any alleged 
defi ciencies in their compliance 
programs and the opportunity 
to address those shortcomings 
before being penalized.

No one disputes the importance 
of having vigilant oversight of the 

claims, bills or expenditures” 
that had been the subject of 
prior OMIG reviews within the 
past three years, except where 
OMIG receives new informa-
tion, believes that the prior 
audit was erroneous or where 
the scope of the new review 
was signifi cantly different from 
the prior review;

• Require OMIG to apply the 
laws, regulations, policies, 
guidelines, standards and 
interpretations of the relevant 
agency that were in place when 
the reviewed Medicaid claims 
were fi led;

• Prevent OMIG from making 
any recovery based on “admin-
istrative or technical defect in 
procedure or documentation 
made without intent to falsify 
or defraud“ without affording 
the provider “an opportunity to 
correct the defect and resubmit 
the claim within thirty days of 
notice of the defect”;
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2011. Effective date: March 30, 2011. 
See N.Y. Register March 30, 2011.

NYS Newborn Screening Panel
Notice of Emergency Rulemak-

ing. The Department of Health 
amended section 69-1.2 of Title 10 
NYCRR to add Severe Combined 
Immunodefi ciency (SCID) to New 
York State Newborn Screening Panel. 
Filing date: March 16, 2011. Effective 
date: March 16, 2011. See N.Y. Register 
April 6, 2011.

Sexually Transmitted Disease 
(STD) Reporting and Treatment 
Requirements

Notice of Revised Rulemaking. 
The Department of Health revised 
section 2.10 and Part 23 of Title 10 
NYCRR regarding reporting of cases 
or suspected cases or outbreaks of 
communicable disease by physicians, 
listing and reporting of STDs. See N.Y. 
Register April 6, 2011.

Early Intervention Program
Notice of Proposed Rulemaking. 

The Department of Health amended 
Subpart 69-4 of Title 10 NYCRR to 
revise reimbursement methodology 
for early intervention program. See 
N.Y. Register April 13, 2011.

Effi ciency Adjustment for HCBS 
Waiver Respite Services

Notice of Proposed Rulemaking. 
The Department of Insurance pro-
posed amending section 635-10.5 of 
Title 14 NYCRR to implement an ef-
fi ciency adjustment by modifying the 
price methodology for HCBS waiver 
respite services. See N.Y. Register 
April 13, 2011.

April 2011 Ambulatory Patient 
Groups (APGs) Payment 
Methodology

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Subpart 86-8 of Title 10 
NYCRR to refi ne the APG payment 
methodology. Filing date: March 31, 

to update the 
regulation to 
conform to 
NAIC guide-
lines, statutory 
amendments, 
and to clarify 
existing provi-
sions. Filing 

date: March 1, 2011. Effective date: 
March 16, 2011. See N.Y. Register 
March 16, 2011.

Mt. Sinai-Queens Merged Rates
Notice of Emergency Rulemak-

ing. The Department of Health 
amended section 86-1.31 of Title 10 
NYCRR to no longer require that a 
merger, acquisition or consolidation 
needs to occur on or after the year the 
rate is based upon. Filing date: March 
2, 2011. Effective date: March 2, 2011. 
See N.Y. Register March 23, 2011.

Ambulatory Patient Groups (APGs) 
Payment Methodology

Notice of Proposed Rulemaking. 
The Department of Health proposed 
to amend Subpart 86-8 of Title 10 
NYCRR to refi ne the APG payment 
methodology. See N.Y. Register March 
23, 2011.

Children’s Camps, Swimming Pools, 
Bathing Beaches

Notice of Proposed Rulemaking. 
The Department of Health proposed 
to amend Subparts 7-2, 6-1 and 6-2 of 
Title 10 NYCRR to incorporate PHLs, 
including a new day camp defi nition, 
and amend standards for swimming 
and camp cabins. See N.Y. Register 
March 30, 2011.

Minimum Standards for the 
Form, Content and Sale of Health 
Insurance, Including Full and Fair 
Disclosure

Notice of Adoption. The Depart-
ment of Insurance amended Part 52 
(Regulation 62) of Title 11 NYCRR 
to establish standards for an internal 
appeal procedure for long-term care 
insurance. Filing date: March 14, 

Potentially Preventable 
Readmissions

Notice of Adoption. The Depart-
ment of Health amended section 86-
1.37 of Title 10 NYCRR to implement 
a revised reimbursement policy re-
lated to hospital readmissions that are 
determined to be potentially prevent-
able. Filing date: February 8, 2011. 
Effective date: February 23, 2011. See 
N.Y. Register February 23, 2011.

Prenatal Care Assistance Program 
(PCAP)

Notice of Adoption. The Depart-
ment of Health repealed sections 
85.40 and 86-4.36 of Title 10 NYCRR 
to repeal a Prenatal Care Assistance 
Program (PCAP) provision that is no 
longer in existence. Filing date: Feb-
ruary 15, 2011. Effective date: March 
2, 2011. See N.Y. Register March 2, 
2011.

Hospital Inpatient Reimbursement
Notice of Adoption. The Depart-

ment of Health amended Subpart 
86-1 of Title 10 NYCRR to modify 
current reimbursement for hospital 
inpatient services due to the imple-
mentation of APR DRGs and rebasing 
of hospital inpatient rates. Filing date: 
March 1, 2011. Effective date: March 
16, 2011. See N.Y. Register March 16, 
2011.

Audited Financial Statements
Notice of Adoption. The Depart-

ment of Insurance repealed Part 89 
and added a new Part 89 (Regulation 
118) to Title 11 NYCRR to implement 
provisions of Insurance Law section 
307(b), and add provisions required 
pursuant to the federal Sarbanes-
Oxley Act of 2002. Filing date: March 
1, 2011. Effective date: March 16, 2011. 
See N.Y. Register March 16, 2011.

Financial Statement Filings 
and Accounting Practices and 
Procedures

Notice of Adoption. The Depart-
ment of Insurance amended Part 83 
(Regulation 172) of Title 11 NYCRR 

In the New York State Agencies
By Francis J. Serbaroli
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Chemical Analyses of Blood, Urine, 
Breath or Saliva for Alcoholic 
Content

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Part 59 of Title 10 NYCRR 
to update technical standards for 
blood and breath alcohol testing 
conducted by law enforcement. Filing 
date: April 18, 2011. Effective date: 
April 18, 2011. See N.Y. Register May 
4, 2011.

Changes to Prescribed Uses of 
Health Care Adjustment/Health 
Care Enhancement Funds

Notice of proposed rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed amend-
ing sections 635-10.5, 671.7, 679.6, 
681.14, 686.13 and 690.7 of Title 14 
NYCRR to allow providers to exercise 
broader discretion in the allocation of 
these funds. See N.Y. Register May 4, 
2011.

Implementation of Medicaid 
Fee Reductions in Various OMH 
Licensed Programs

Notice of Emergency Rulemak-
ing. The Department of Insurance 
amended Parts 512, 588 and 591 of 
Title 14 NYCRR to reduce rates for 
various non-State-operated programs 
consistent with the 2011-2012 enacted 
State budget. Filing date: May 23, 
2011. Effective date: May 23, 2011. See 
N.Y. Register June 8, 2011.

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a shareholder in 
the Health & FDA Business Group 
of Greenberg Traurig’s New York 
offi ce. He is the former Vice Chair-
man of the New York State Public 
Health Council, writes the “Health 
Law” column for the New York 
Law Journal, and is the Chair of the 
Health Law Section. The assistance 
of Whitney M. Phelps, Of Counsel, 
and Caroline B. Brancatella, Associ-
ate, of Greenberg Traurig’s Health 
and FDA Business Group in com-
piling this summary is gratefully 
acknowledged.

odology for clinic treatment facilities 
and to achieve consistency with other 
State agencies. See N.Y. Register April 
20, 2011.

Effi ciency Adjustment for HCBS 
Waiver Supported Employment 
Services

Notice of Proposed Rulemaking. 
The Offi ce for People With Devel-
opmental Disabilities proposed to 
amend section 635-10.5(d) of Title 14 
NYCRR to implement an effi ciency 
adjustment by modifying the fee 
schedule for HCBS waiver supported 
employment services. See N.Y. Regis-
ter April 20, 2011.

Reimbursement of Specialty 
Hospitals

Notice of Proposed Rulemaking. 
The Offi ce for People With Devel-
opmental Disabilities proposed to 
amend section 680.12 of Title 14 
NYCRR to modify the reimbursement 
methodology for Specialty Hospitals 
and make associated changes. See 
N.Y. Register April 20, 2011.

Inappropriate Use of Cesarean 
Deliveries and Audits of 
Institutional Cost Reports (ICR)

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Subpart 86-1 of Title 10 
NYCRR to limit payments for cesare-
an deliveries to the hospital’s average 
Medicaid payment for vaginal deliv-
eries. Impose a fee schedule re: ICRs. 
Filing date: April 6, 2011. Effective 
date: April 6, 2011. See N.Y. Register 
April 27, 2011.

Medicaid Benefi t Limits for Enteral 
Formula, Prescription Footwear, 
and Compression Stockings

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Parts 505 and 513 of Title 
18 NYCRR to implement mandatory 
provisions of SSL, section 365- a(2)
(g), as amended by Chapter 59 of the 
Laws of 2011. Filing date: April 6, 
2011. Effective date: April 6, 2011. See 
N.Y. Register April 27, 2011.

2011. Effective date: March 31, 2011. 
See N.Y. Register April 20, 2011.

Distributions from the Health Care 
Initiatives Pool for Poison Control 
Center Operations

Notice of Emergency Rulemak-
ing. The Department of Health 
amended section 68.6 of Title 10 
NYCRR to revise the methodology 
for distributing HCRA grant funding 
to Regional Poison Control Centers 
(RPCCs). Filing date: March 31, 2011. 
Effective date: March 31, 2011. See 
N.Y. Register April 20, 2011.

Consumer Directed Personal 
Assistance Program

Notice of Adoption. The Depart-
ment of Health added section 505.28 
to Title 18 NYCRR to establish regu-
lations for the administration and 
operation of the Consumer Directed 
Personal Assistance Program (CD-
PAP). Filing date: March 31, 2011. 
Effective date: April 20, 2011. See N.Y. 
Register April 20, 2011.

Cost of Examinations—Medicaid

Notice of Adoption. The Depart-
ment of Health amended 360-5.5 of 
Title 18 NYCRR to note a change in 
citation referenced within existing 
regulation. Filing date: April 4, 2011. 
Effective date: April 20, 2011. See N.Y. 
Register April 20, 2011.

Effi ciency Adjustment for HCBS 
Waiver Community Habilitation 
Services

Notice of Proposed Rulemaking. 
The Offi ce for People With Devel-
opmental Disabilities proposed to 
amend section 635-10.5(ab) of Title 14 
NYCRR to implement an effi ciency 
adjustment by modifying the fee 
schedule for HCBS waiver commu-
nity habilitation services. See N.Y. 
Register April 20, 2011.

Reimbursement of Clinic Treatment 
Facilities (‘‘Article 16 Clinics’’)

Notice of Proposed Rulemaking. 
The Offi ce for People With Devel-
opmental Disabilities proposed to 
amend Part 679 of Title 14 NYCRR to 
effect a new reimbursement meth-
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LPN was one of the nine caregivers 
indicted after a 2009 hidden camera 
investigation revealed that residents 
of the nursing home were not provid-
ed with appropriate treatment. Some 
of the other caregivers involved have 
pled guilty and surrendered their 
licenses/certifi cates.

Drug Company Settles with 
State for $2.5 Million for Infl ated 
Pricing—2/18/11—Pharmacia Cor-
poration settled with Medicaid and 
the Elderly Pharmaceutical Insur-
ance Coverage (EPIC) Program for 
infl ating its wholesale drug prices. 
Medicaid and EPIC relied upon those 
infl ated prices to set reimbursement 
rates, which resulted in overpay-
ment for Pharmacia-manufactured 
medication. Pharmacia agreed to 
pay $2.45 million to the programs, as 
well as pay $50,000 to the State for its 
investigation costs. Attorney General 
Schneiderman also announced that 
his offi ce will continue to target con-
tractors that waste taxpayer dollars 
through the recently formed Taxpayer 
Protection Unit (TPU). The TPU will 
seek to prosecute large scale, multi-
state tax fraud schemes and corrupt 
contractors. 

Sloppy Record Keeping By a 
LHCSA Nets MFCU a $397,000 Settle-
ment—2/10/11—A licensed home care 
services agency in Mount Vernon 
settled with MFCU for $397,000 for 
failing to maintain proper records, 
such as time sheets and nurses’ notes, 
required for Medicaid reimbursement 
between February 2002 and Septem-
ber 2007.

Dental Practice with Several 
Offi ces Across the State Pays $376K 
in Settlement of Medicaid Fraud—
2/10/11—A statewide dental practice 
agreed to pay $376,560 for failing to 
show medical necessity for dental fi ll-
ings during a six-year period (Janu-
ary 2002—February 2008).

could face a 
sentence of up 
to four years in 
prison.

Woman 
Jailed for 
Colluding 
with Home 
Health Aides—

3/10/11—A Fulton County woman 
was sentenced to 45 days in jail, fi ve 
years probation, and $15,000 restitu-
tion for falsifying the time sheets of 
her home health aides in exchange 
for a cut of the unearned wages. 
The woman was a participant in the 
Medicaid-funded Consumer Directed 
Personal Assistant Program which 
supplied the aides. 

Erie County Workers Caught 
on Hidden Camera During Nurs-
ing Home Investigation—3/7/11—A 
hidden camera investigation at an 
Amherst Nursing Home resulted in 
the conviction of several health care 
workers. Footage from the investiga-
tion revealed caregivers who never 
performed some of the treatments 
that they had documented in the 
patients’ records. The videos also 
showed improper transfers of pa-
tients using a mechanical lift. Two 
LPNs and two CNAs surrendered 
their licenses/certifi cates after plead-
ing guilty, and were sentenced to 
conditional discharge and commu-
nity service. Matters are pending for 
at least four other workers.

Additional Guilty Plea for 
Neglect and Endangerment at Troy 
Nursing Home—2/25/11—Another 
nurse pled guilty to the neglect and 
endangerment of nursing home 
patients at the Northwoods Reha-
bilitation and Extended Care Facility 
in Troy, NY. The LPN admitted that 
she falsifi ed medical records to cover 
up that she had failed to adminis-
ter medication and did not provide 
adequate treatment to patients. The 

New York State Department of 
Health OMIG Audit Decisions
Compiled by Eugene M. Laks 

Essex Street Corp. (DOH admin-
istrative hearing decision dated April 29, 
2011, James F. Horan, Administrative 
Law Judge). In this pharmacy audit 
of prescriptions fi lled for deceased 
persons, the ALJ sustained the audit 
fi ndings and Medicaid recovery 
amount. The ALJ found that the phar-
macist had fi lled the prescriptions at 
issue in good faith with no way of 
knowing at the time that the person 
was deceased. The ALJ held that this 
was not a defense to the audit fi nd-
ings. The prescriptions had been 
picked up by relatives/friends. The 
Medicaid system paid the claims.

New York State Attorney 
General Press Releases
Compiled by Charles Z. Feldman

Pharmacist Pleads Guilty 
to Illegally Dispensing Prescrip-
tions—3/17/11—The supervising 
pharmacist of a Rochester area Tops 
Market pled guilty to defrauding 
Medicaid of $191,000 in claims. The 
former pharmacist had been excluded 
from the Medicaid program and 
was operating under a suspended 
license yet continued to distribute 
prescription medication to Medicaid 
recipients. 

Doctor Convicted of Selling 
Vaccines Provided by the State for 
Free to Ineligible Patients—3/14/11—
The MFCU secured a conviction of 
a Western New York physician for 
administering New York State-spon-
sored vaccines to ineligible patients. 
The doctor falsely reported how 
many eligible participants had been 
given the free vaccines, and then sold 
the free vaccines to patients who were 
not eligible for the State program. The 
physician will pay $179,000 in restitu-
tion to the State for the vaccines, and 

 New York State Fraud, Abuse and Compliance 
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Edited By Melissa M. Zambri
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Claims—NYS OMIG staff 
participated in Medicare Strike 
Force investigations across nine 
cities. Brooklyn cases account-
ed for $91.3 million in alleged 
fraud.

• OMIG Compliance Webinar #7: 
How Effective Compliance Pro-
grams Address Whistleblower 
Issues—February 23, 2011—
Still Available on the OMIG 
Website—covered whistle-
blower protections under New 
York State and federal laws and 
provided examples of relevant 
cases.

• OMIG Compliance Webinar 
#6: Third-Party Billing in the 
New York Medicaid Program—
January 12, 2011—covered New 
York State regulation on third-
party billers and key ques-
tions to ask regarding these 
arrangements.

The Editor would like to thank 
Hiscock & Barclay, LLP Summer 
Associate Laura L. Mona for her as-
sistance with this issue.

Ms. Zambri is a partner in the 
Albany Offi ce of Hiscock & Barclay, 
LLP and a member of the Firm’s 
Health Care and Human Services 
Practice Area, focusing her practice 
on enterprise development and 
regulatory guidance for the health 
care industry. She is also an Adjunct 
Professor of Management at the 
Graduate College of Union Uni-
versity, teaching Legal Aspects of 
Health Care. 

Mr. Laks is Of Counsel to His-
cock & Barclay, LLP in its Albany 
Offi ce, focusing his practice on 
health care reimbursement, health 
care networks and affi liations, man-
aged care law, and federal and state 
statutory and regulatory compliance. 

Mr. Feldman is an associate 
in the Albany Offi ce of Hiscock & 
Barclay, LLP, practicing in the areas 
of health care compliance and civil 
litigation, including professional 
malpractice and personal and prem-
ises liability.

Health Legislation Require-
ments of 2011 regarding 
confl ict and exception reports 
for home health, personal care, 
consumer-directed care, and 
housekeeping services, as well 
as provided example reports 
and explanations.

• Press Release—May 18, 2011—
Physical Therapist Pleaded 
Guilty to Unnecessary Treat-
ments and False Claims—phys-
ical therapist allegedly billed 
for unnecessary treatments and 
for services not provided.

• OMIG has continued to issue 
periodic Compliance Alerts. In 
May 2011, three Compliance 
Program Assessment Tools 
were issued as supplements to 
OMIG’s 2010-02 Alert for Self 
Assessments. Focused review 
forms include a General Form 
(2011-02), Pharmacy Form 
(2011-03), and Transportation 
Form (2011-04). Alert 2011-05 
was also issued for Compli-
ance Program Requirements for 
New Medicaid Providers.

• OMIG Compliance Webinar #9: 
New York State Pre-School/
School Supportive Program 
Medicaid Compliance—April 
27, 2011—Still Available on 
the OMIG Website—covered 
billing and claiming guidance 
for school districts, exclusions, 
audit standards, third party 
billing, and how these issues 
impact services provided to 
students.

• OMIG Compliance Webinar #8: 
Program Obligations for New 
York State Early Intervention 
Program Providers and Mu-
nicipalities—March 30, 2011—
Still Available on the OMIG 
Website—covered excluded 
parties, overpayments, effec-
tive compliance programs, and 
third-party billing.

• Press Release—February 28, 
2011—Federal Medicare Strike 
Force Indicts 111 People for 
Over $225 million in False 

Queens Oncology Prac-
tice Settles for Failing to Prop-
erly Submit Claims for Injectible 
Drugs—2/10/11—Doctors at Queens 
Medical Associates, P.C. improperly 
submitted claims for “J Code Claims” 
by allegedly overbilling for injectible 
drugs they administered, a practice 
forbidden by law. The practice paid 
$851,927 to settle with MFCU. MFCU 
investigated the practice as part of an 
ongoing effort to ensure compliance 
with “J Code Claims” requirements. 
The practice also billed Medicaid as 
the primary insurance on claims that 
were 80% covered by Medicare.

Mother Forged Time Sheets of 
Daughter Who Was Hired to Care 
for Disabled Son—2/8/11—A mother 
hired her daughter as the per-
sonal care assistant for the mother’s 
disabled son under the Consumer 
Directed Personal Assistant Pro-
gram (CDPAP). Over $59,000 was 
fraudulently billed to Medicaid when 
the mother forged the daughter’s 
name on the time sheets submitted 
to Medicaid via the Southern Tier 
Independence Center (STIC) for 
payment. STIC made restitution to 
Medicaid, and the mother pled guilty 
and received a three year conditional 
discharge. The daughter has not been 
charged.

New York State Offi ce of the 
Medicaid Inspector General 
Update
Compiled by the Editor

• Press Release—June 3, 2011—
Doctor Indicted for Prescribing 
HIV Medication to HIV-Nega-
tive Patients—doctor allegedly 
prescribed HIV medication 
without testing for the virus, 
and billed for visits that never 
occurred. 

• OMIG Compliance Webinar 
#10: Responding to Medicaid 
Inspector General Audits and 
Compliance Reviews of Home 
Health and Personal Care 
Services—May 25, 2011—Still 
Available on the OMIG Web-
site—covered the new Home 
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– Testing Public Health Ethics: 
Why the CDC’s HIV Screen-
ing Recommendations May 
Violate the Least Infringement 
Principle, Matthew W. Pierce, 
Suzanne Maman, Allison K. 
Groves, Elizabeth J. King, & 
Sarah C. Wyckoff, 39 J.L. Med. 
& Ethics 263 (2011).

– The Ethical Implications of 
Health Spending: Death and 
Other Expensive Conditions, 
Dan Crippen & Amber E. Bar-
nato, 39 J.L. Med. & Ethics 121 
(2011).

• Determining Best Interests Under 
the Mental Capacity Act 2005, 
Mary Donnelly, 19 Med. L. Rev. 
304 (2011).

• Develop Your Audit Plan for Med-
icaid Integrity Contractors, Judy 
I. Veazie, 24 No. 12 Health Care 
Collector 5 (2011).

• Do Hospital Chief Executive Offi -
cers Extract Rents from Certifi cate 
of Need Laws?, Traci L. Eich-
mann, 37 No. 4 J. Health Care 
Fin. (Aspen) 1 (2011).

• Economic Factors Converge: 
Force Hospitals to Review Pricing 
Strategies, Sandra J. Winterhal-
ter 37 No. 4 J. Health Care Fin. 
(Aspen) 15 (2011).

• Employer-Sponsored Health Plans 
Under Non-Privacy Health Plan 
Provisions of HIPAA, Roberta 
Casper Watson & Douglass A. 
Farnsworth, SS030 ALI-ABA 
459 (2011).

• Ensuring So Grave a Choice Is 
Well Informed”: The Use of Abor-
tion Informed Consent Laws to 
Promote State Interests in Unborn 
Life, Kaitlain Moredock, 85 
Notre Dame L. Rev. 1937 (2010).

• Even More Important HIPAA 
Penalty News, Kirk J. Nahra, 
1048 PLI/Pat 365 (2011).

vices Visitation Rule, Fay A. 
Rozovsky, 13 No. 2 J. Health 
Care Compliance 15 (2011).

• Congress Exempts Doctors, 
Lawyers from Red Flags Rule, 24 
No. 9 Health Care Collector 3 
(2011).

• Constitutional Challenges to the 
Patient Protection and Affordable 
Care Act, Elizabeth J. Bon-
durant, 78 Def. Couns. J. 249 
(2011).

• Contract, Warranty, and the 
Patient Protection and Affordable 
Care Act, Adam Candeub, 46 
Wake Forest L. Rev. 45 (2011).

• Cost and End-of-Life Care, edited 
by Thaddeus M. Pope, Robert 
M. Arnold, & Amber E. Barna-
to, 39 J.L. Med. & Ethics (2011)
(Symposium).

– Constitutional Right to Infor-
mational Health Privacy in 
Critical Condition, Mark A. 
Rothstein, 39 J.L. Med. & Eth-
ics 280 (2011).

– Health Care Accessibility for 
Chronic Illness Management 
and End-of-Life Care: A View 
from Rural America, Kathryn 
E. Artnak, Richard M. Mc-
Graw, & Vayden F. Stanley, 39 
J.L. Med. & Ethics 140 (2011).

– Just Caring: Health Care Ra-
tioning, Terminal Illness, and 
the Medically Least Well Off, 
Leonard M. Fleck, 39 J.L. Med. 
& Ethics 156 (2011).

– Making the Case for Talking 
to Patients About the Costs of 
End-of-Life Care, Greer Donley 
& Marion Danis, 39 J.L. Med. 
& Ethics 183 (2011).

– Personal Refl ections on Teach-
ing Health Law in a School of 
Public Health, Peter D. Jacob-
son, 39 J.L. Med. & Ethics 285 
(2011).

• A Living Wage for Research Sub-
jects, Trisha B. Phillips, 39 J.L. 
Med. & Ethics 243 (2011).

• Abortion Politics in the Courts: 
New Judicial Federalism or the 
Federal Courts, Jason Jagemann, 
36-WTR Vt. B.J. 46 (2011).

• An Examination of Contemporary 
Financing Practices and the Glob-
al Financial Crisis on Nonprofi t 
Multi-Hospital Health Systems, 
Louis J. Stewart, 37 (No. 3 J. 
Health Care. Fin. (Aspen) 1 
(2011).

• Are You a Hospital Inpatient 
or Outpatient?, Joseph Baker 
Medicare Rights Center, 210 
PLI/NY 269 (2011).

• Caging the 800-Pound Gorilla: 
Medicare’s Right of Reimburse-
ment After Bradley v. Sebelius, 
Eric H. Faddis, 85-MAY Fla. B.J. 
12 (2011).

• Can This Information Be Dis-
closed?, Robert B. Miller & 
Tegan Schlatter, 40-SPG Brief 32 
(2011).

• Capital Punishment, Psychiatrists 
and the Potential “Bottleneck” of 
Competence, Jacob M. Appel, 
24 Cleveland-Marshall J.L. & 
Health (2011).

• The Case for Legal Regulation of 
Physicians’ Off-Label Prescrib-
ing, Philip M. Rosoff, 86 Notre 
Dame L. Rev. 649 (2011).

• Cause for HIPAANOIA? OCR 
Seems to Be Sending a Message 
That It Will Continue to Enforce 
HIPAA, Rebecca L. Williams, 13 
No. 3 J. Health Care Compli-
ance 5 (2011).

• Commercial Reasonableness: The 
New Target, David B. Pursell, 13 
No. 2 J. Health Care Compli-
ance 59 (2011).

• Complying with the Centers for 
Medicare and Medicaid Ser-

In the Journals 
Compiled by Melissa Ann Dizon and Nicholas A. Battaglia 
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• The Hospital-Acquired Condi-
tion Initiative: Two Years Later, 
Melinda S. Stegman, 13 No. 2. 
J. Health Care Compliance 63 
(2011).

• Hospital Collectors’ Earnings 
Stable, 25 No. Healthcare Regis-
tration 1 (2011).

• Laboratory Compliance in a 
Hospital Setting, Christopher 
Young, 13 No. 2 Health Care 
Compliance 67 (2011).

• Limits on Hard-to-Reproduce 
Inventions: Process Elements and 
Biotechnology’s Compliance with 
the Enablement Requirement, 
Dmitry Karshtedt, 3 Hastings 
Sci. & Tech. J.L. 109 (2011).

• Making Language Access to 
Health Care Meaningful: The 
Need for a Federal Health Care 
Interpreters’ Statute, Alvaro 
DeCola, 24 Cleveland-Marshall 
J.L. & Health (2011).

• Measuring Profi tability of a Hos-
pital Pulmonary Function Labora-
tory: A Case Study, Mehmet C. 
Kocakulah, 37 No. 4 J. Health 
Care Fin. (Aspen) 36 (2011).

• Med Mal Numbers Show Health 
Care ADR Works—Even Without 
Doctors, 29 Alternatives to High 
Cost Litig. 107 (2011).

• Medicaid Increases Home Equity 
Value of Homestead for 2011, 
Douglas J. Chu, 210 PLI/NY 89 
(2011).

• Medicaid Pooled Trusts, Douglas 
J. Chu, 210 PLI/NY 31 (2011).

• Medical Abortion and the ‘Golden 
Rule’ of Statutory Interpretation, 
Kate Greasley, 19 Med. L. Rev. 
314 (2011).

• Medicare Basics: Your Rights 
Under Medicare, Joseph Baker 
Medicare Rights Center, 210 
PLI/NY 251 (2011).

• Multi-Professional Recommenda-
tions for Access and Utilization 
of Critical Care Services: Towards 
Consistency in Practice and Ethi-

Susan L. Smith, 39:1 J.L. Med. 
& Ethics (2011)(Symposium).

– Experimental Wounds: Science 
and Violence in Mid-Century 
America, Susan Lindee, 39:1 
J.L. Med. & Ethics 8 (2011).

– Going for the Burn: Medical 
Preparedness in Early Cold War 
America, Susan E. Lederer, 39 
J.L. Med. & Ethics 48 (2011).

– Representations and Reproduc-
tive Hazards of Agent Orange, 
Leslie J. Reagan, 39 J.L. Med. & 
Ethics 54 (2011).

– Surviving Wartime Emancipa-
tion: African Americans and 
the Cost of Civil War, Leslie A. 
Schwalm, 39 J.L. Med. & Ethics 
21 (2011).

– Toxic Legacy: Mustard Gas in 
the Sea Around Us, Susan L. 
Smith, 39 J.L. Med. & Ethics 34 
(2011).

– Veterans’ Welfare, the GI Bill 
and American Demobilization, 
Laura McEnaney, 39 J.L. Med. 
& Ethics 41 (2011).

– Waiting to Exhale: Chaos, 
Toxicity and the Origins of the 
U.S. Chemical Warfare Service, 
Andrew Ede, 39 J.L. Med. & 
Ethics 28 (2011).

• Health Research, Data Protection, 
and the Public Interest in Notifi ca-
tion, Mark J. Taylor, 19 Med. L. 
Rev. 267 (2011).

• HIPAA 5010 and ICD-10: Don’t 
Put this Off, Bob Brown, 13 No. 
1 J. Health Care Compliance 39 
(2011).

• HIPAA Privacy Rule: Maintain-
ing the Confi dentiality of Medical 
Records, Part 2, Sarah S. Mir, 13 
No. 3 K. Health Care Compli-
ance 35 (2011).

• HIPAA Privacy Rule: Maintain-
ing the Confi dentiality of Medical 
Records, Part 1, Sarah S. Mir, 13 
No. 2 J. Health Care Compli-
ance 5 (2011).

• The Evolving Role of Physicians 
in a Reformed American Health 
Care System, Howard Dean, 39 
Hofstra L. Rev. 9 (2011).

• Exposing the Underground Estab-
lishment Clause in the Supreme 
Court’s Abortion Cases, Justin 
Murray, 23 Regent U. L. Rev. 1 
(2011).

• Facebook, Twitter, Linkedin and 
Compliance: Results of a 2009 
Survey by the Society of Corporate 
Compliance and Ethics and the 
Health Care Compliance Asso-
ciation, Adam Tureltaub, 1886 
PLI/Corp 351 (2011).

• Family Involvement, Indepen-
dence, and Patient Autonomy in 
Practice, Roy Gilbar, 19 Med. L. 
Rev. 192 (2011).

• Fetal Pain, Abortion, Viability and 
the Constitution, Glenn Cohen & 
Sadath Sayeed, 39 J.L. Med. & 
Ethics 325 (2011).

• First HIPAA Civil Monetary 
Penalty Causes Concern, Kirk J. 
Nahra, 1048 PLI/Pat 371 (2011).

• Focusing on Effective HIPPA Se-
curity, Kirk J. Nahra, 1048 PLI/
Pat 401 (2011).

• Front-end Discounting in Today’s 
Market, Irene Barron, 25 No. 
1 Healthcare Registration 3 
(2011).

• Government Imposes First Ever 
Penalty for HIPAA Privacy 
Violation, 24 No. 11 Health Care 
Collector 5 (2011 ).

• Grassroots Marketing in a Global 
Era: More Lessons from BiDil, 
Britt M. Rusert and Charmaine 
D.M. Royal, 39 J.L. Med. & Eth-
ics 79 (2011).

• Harmonization of Ethics Policies 
in Pediatric Research, Valarie 
Blake, Steve Joffe, and Eric 
Kodish, 39 J.L. Med. & Ethics 
70 (2011).

• Health Legacies: Militarization, 
Health and Society, edited by 
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• Protecting Patient Privacy, 20 
No. 9 Healthcare Registration 3 
(2011).

• Raising the Bar in Patient Ser-
vice, Micah Solomon, 20 No. 
7 Healthcare Registration 3 
(2011).

• Reasonable Suspicion of Child 
Abuse: Finding a Common 
Language, Benjamin H. Levi & 
Sharon G. Portwood, 39 J.L. 
Med. & Ethics 62 (2011).

• Recent Developments in Elder 
Law: Leading Lawyers on Un-
derstanding the Latest Elder Law 
Tends, Navigating the Planning 
Process, and Counseling Clients 
Medicaid Policy Changes and 
Their Effect on Elder Law Prac-
tice, Donald M. McHugh, 2011 
WL 971163 (2011).

• Recent Developments with HIPAA 
Leading Lawyers on Interpreting 
the New HIPAA Laws, Develop-
ing Effective Compliance Strate-
gies, and Responding to Recent 
Enforcement Actions the Chang-
ing World of HIPAA: Adapting 
Strategies and Preparing Clients, 
Briar A. Andresen, 2010 WL 
4775233 (2010).

• Recent Settlement Highlights 
Overpayment Retention Issue, 
Erin A. Janssen, 13 No. 3 J. 
Health Care Compliance 59 
(2011).

• Recently Updated Figures for 
Calculating Medicaid Penalty Pe-
riods, Douglas J. Chu, 210 PLI/
NY 75 (2011).

• Redaction Is Not the Answer: The 
Need to Keep Third Party Minors’ 
Abortion Clinic Medical Records 
Safe from Discovery, Maggie Ab-
bulone, 39 Cap. U. K. Rev. 161 
(2011).

• Regulating Abortion Through Di-
rect Democracy: The Liberty of All 
Versus the Moral Code of Major-
ity, Molly E. Carter, 91 B.U. L. 
Rev. 305 (2011).

• Regulating Preimplantation 
Genetic Diagnosis: The Case of 

• Ohio’s “Aggressive” Attack on 
Medical Identity Theft, Stanley C. 
Ball, 24 Cleveland-Marshall J.L. 
& Health (2011).

• Ongoing Confusion for HIPAA 
Business Associates, Kirk J. 
Nahra, 1048 PLI/Pat 377 (2011).

• Patient Protection and Affordable 
Care Act, Neil T. Rimsky, 210 
PLI/NY 237 (2011).

• Patient-Center But Employee De-
livered: Patient Care Innovation, 
Turnover Intentions, and Organi-
zational Outcomes in Hospitals, 
Ariel C. Avgar, Rebecca Kolins 
Givan, & Mingwei Lui, 64 Inst. 
& Lab. Rel. Rev. 423 (2011).

• Personal Liability Exposure for 
Nursing Home Operators: Cana-
van’s Encroachment on the Busi-
ness Judgment Rule, Christopher 
A. Cazin, 85-MAY Fla. B.J. 46 
(2011).

• The Personhood Strategy: A 
State’s Prerogative to Take Back 
Abortion Law, Rita M. Dun-
away, 47 Willamette L. Rev. 327 
(2011). 

• Physician Assistants in Health 
Care Fraud: Vicarious Liability, 
Richard E. Moses, 13 No. 2 J. 
Health Care Compliance 51 
(2011).

• Political Factors and Enforcement 
of the Nursing Home Regulatory 
Regime, Drs. Philip C. Aka, Lu-
cinda M. Deason, and Augus-
tine Hammond, 24 Cleveland-
Marshall J.L. & Health (2011).

• Post-Traumatic Stress Disorder 
in the Military: The Need for Leg-
islative Improvement of Mental 
Health Care for Veterans of Opera-
tion Iraqi Freedom and Operation 
Enduring Freedom, Madeline 
McGrane, 24 Cleveland-Mar-
shall J.L. & Health (2011).

• Protecting Innovation in Com-
puter Software, Biotechnology, 
and Nanotechnology, Dennis S. 
Karjala, 16 Va. J.L. & Tech. 42 
(2011).

cal Decision-Making Processes, 
Laura Hawryluck, Redouane 
Bouali, and Nathalie Danhoux 
Mex, 39 J.L. Med. & Ethics 254 
(2011).

• The Mystery of the HIPAA Breach 
Notice, Kirk J. Nahra, 1048 PLI/
Pat 385 (2011).

• New Directions in American 
Health Care: Innovations from 
Home and Abroad, 39 Hofstra L. 
Rev. (2011) (Symposium).

– ERISA Preemption Doctrine as 
Health Policy, Joshua P. Booth, 
39 Hofstra L. Rev. 49 (2011).

– Health Insurance in Switzer-
land: A Closer Look at a System 
Often Offered as a Model for the 
United States, Rachel Kreier, 39 
Hofstra L. Rev. 89 (2011).

– Health Reform and Health 
Equity: Sharing Responsibility 
for Health in the United States, 
Erika Blacksher, 39 Hofstra L. 
Rev. 41 (2011).

– New Directions in American 
Health Care, Lawrence G. 
Smith, 39 Hofstra L. Rev. 23 
(2011).

– Rhetorical Federalism: The 
Value of State-Based Dissent to 
Federal Health Reform, Eliza-
beth Weeks Leonard, 39 Hofstra 
L. Rev. 111 (2011).

• The Evolving Role of Physicians 
in a Reformed American Health 
Care System, Howard Dean, 39 
Hofstra L. Rev. 9 (2011).

• New York State Offi ce of Medicaid 
Inspector General, Catherine M. 
Boerner, 13 No. 1 J. Health Care 
Compliance 37 (2011).

• Nursing Home Safety: Does 
Financial Performance Matter?, 
Reid M. Oetjen, 27 No. 3 J. 
Health Care Fin. (Aspen) 51 
(2011).

• Nursing Homes, Margaret M. 
Flint, 210 PLI/NY 283 (2011).
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tiree Health Liabilities, Andrew 
L. Oringer & Adam E. Stella, 
967 PLI/Tax 703 (2011).

• The Omnicare Lessons for Phar-
macies: The Importance of Nego-
tiating Contracts with Medicare 
Part D Plan Sponsors, Daniele 
J. Capasso & Less Rosebish, 13 
No. 3 J. Health Care Compli-
ance 55 (2011).

• Update to “Hot Topics in Man-
aged Care Claims Reimburse-
ment: Payment Reform Through 
Accountable Care Organization, 
Cindy Ehnes, 23 No. 2 Health 
Law. 53 (2010).

• Update to Medicare and Medicaid 
Contractors: Inside Out, James G. 
Sheehan, 23 No. 3 Health Law. 
32 (2011).

• Uptick in Outpatient Collections, 
20 No. 9 Healthcare Registra-
tion 7 (2011).

• Using Law, Policy, and Research 
to Improve the Public’s Health, 
edited by James G. Hodge, Jr., 
J.D., LL.M., 39 J.L. Med. & Eth-
ics (Supp.) (2011)(Symposium).

– Becoming the Standard: How 
Innovative Procedures Benefi t-
ting Public Health Are Incorpo-
rated into the Standard of Care, 
Jalayne J. Arias, 39 J.L. Med. & 
Ethics (Supp.) 102 (2011).

– Environmental Public Health 
Law: Three Pillars, Richard J. 
Jackson and Timothy F. Malloy, 
39 J.L. Med. & Ethics (Supp.) 
34 (2011).

– Five Legal Preparedness Chal-
lenges for Responding to Future 
Public Health Emergencies, 
Brooke Courtney, 39 J.L. Med. 
& Ethics (Supp.) 60 (2011).

– Global Public Health Legal 
Responses to H1N1, Lance 
Gable, Brooke Courtney, Robert 
Gatter, and Eleanor D. Kinney, 
39 J.L. Med. & Ethics (Supp.) 
46 (2011).

30-MAY Am. Bankr. Inst. J. 14 
(2011).

• Stem Cell Symposium, prefaced 
by Stephen R. Latham, 9 Yale J. 
Health, Pol’y, L. & Ethics (2010)
(Symposium).

– Alternatives to Embryonic 
Stem Cells and Cloning: A Brief 
Scientifi c Overview, Rajesh C. 
Rao, 9 Yale J. Health, Pol’y, L. 
& Ethics 603 (2010).

– Beyond the Low-Hanging Fruit: 
Stem Cell Research Policy in an 
Obama Administration, James 
W. Fossett, 9 Yale J. Health, 
Pol’y, L. & Ethics 523 (2010).

– Cloning and Stem Cell Debates 
in the Context of Genetic De-
terminism, Jane Maienschein, 
9 Yale J. Health, Pol’y, L. & 
Ethics 565 (2010).

– Constitutional RestrainTs on 
the Regulation of Cloning, Rob-
ert A. Burt, 9 Yale J. Health, 
Pol’y, L. & Ethics 495 (2010).

– Demythologizing the Stem Cell 
Juggernaut, Daniel Callahan, 9 
Yale J. Health, Pol’y, L. & Eth-
ics 507 (2010).

– Federal Funding and the Regu-
lation of Embryonic Stem Cell 
Research: The Pontius Pilate 
Maneuver, Robert J. Levine, 9 
Yale J. Health, Pol’y, L. & Eth-
ics 552 (2010).

– The Ethics of Embryonic Stem 
Cell Research and the Principle 
of “Nothing is Lost”, Gene 
Outka, 9 Yale J. Health, Pol’y, 
L. & Ethics 585 (2010).

• Strengthening Your Organiza-
tion’s Physician Compensation 
Compliance Plan, Curtis H. 
Bernstein, Charles B. Oppen-
heim, & Stuart J. Schaff, 13 No. 
3 J. Health Care Compliance 29 
(2011).

• Survey of Certain Reported Items 
Relating to Voluntary Employees’ 
Benefi ciary Associations for Re-

Down’s Syndrome, Timothy M 
Krahn, 19 Med. L. Rev. 157 
(2011).

• Reining in the Pharmacological 
Enhancement Train: We Should 
Remain Vigilant about Regula-
tory Standards for Prescribing 
Controlled Substances, Katherine 
Drabiak-Syed, 39 J.L. Med. & 
Ethics (2011).

• Resolving Confl icts of Consti-
tution Inside the Dominican 
Republic’s Constitutional Ban on 
Abortion, Mia So, 86 Ind. L.J. 
713 (2011).

• The Role of Financial Market 
Performance in Hospital Capital 
Investment, Kristin L. Reiter, 
37 No. 3 J. Health Care. Fin. 
(Aspen) 38 (2011).

• Safeguarding Reproductive 
Health? The Inherent Jurisdic-
tion, Contraception, and Mental 
Incapacity, 19 Med. L. Rev. 326 
(2011).

• Sherley v. Sebeluis: Stem Cells and 
the Uneasy Interplay Between the 
Federal Bench and the Lab Bench, 
Ryan P. O’Quinn, 2011 Duke L. 
& Tech. Rev. 002 (2011).

• Signifi cant Details from the 2010 
Health Care Fraud and Abuse 
Control Program Robert, Corrine 
Propas Parver & Ashley Goren, 
13 No. 3 J. Health Care Compli-
ance 9 (2011).

• The Skeleton Key: Will the Federal 
Health Care Reform Legislation 
Unclock the Solutions to Diverse 
Dilemmas Arising from the State 
Health Care Reform Laborato-
ries?, Christopher R. Smith, 
24 Cleveland-Marshall J.L. & 
Health (2011).

• Starts the Countdown to HIPAA 
2010: 5010 and ICD 10, Judy I. 
Veazie, 24 No. 8 Health Care 
Collector 8 (2011).

• State Budget Crises, National 
Health Reform, Eva Anderson, 
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for Research to Benefi t the Com-
munity While Respecting the 
Individual, Denise Chrysler, 
HarryMcGee, Janice Bach, Ed 
Goldman, and Peter Jacobson, 
39 J.L. Med. & Ethics (Supp.) 
98 (2011).

– The Potential of Shared Deci-
sion Making to Reduce Health 
Disparities, Jaime S. King, 
Mark H. Eckman, and Benja-
min W. Moulton, 39 J.L. Med. 
& Ethics (Supp.) 30 (2011).

– The Role of Federal Preemption 
in Injury Prevention Litigation, 
Jon S. Vernick, 39 J.L. Med. & 
Ethics (Supp.) 85 (2011).

– What Gets Measured, Gets 
Changed: Evaluating Law and 
Policy for Maximum Impact, 
Jamie F. Chriqui, Jean C. 
O’Connor, and Frank Cha-
loupka, 39 J.L. Med. & Ethics 
(Supp.) 21 (2011).

• When HHS Calls, You Should 
Answer, Tatianna Melnik, 13 
No. J. Health Care Compliance 
65 (2011).

• Where Are the Grounds for the 
Legality of Abortion? A 13th 
Amendment Argument, Laura 
Sjoberg, 17 Cardozo J.L. & Gen-
der 527 (2011).

• Whom Do Physicians Work For? 
An Analysis of Dual Practice 
in the Health Sector, Ariadna 
Garcia-Prado, 36 J. Health Pol. 
Pol’y & L. 265 (2011).

Melissa Ann Dizon recently 
graduated from Albany Law School. 
Nicholas Battaglia is a third-year 
student at Albany Law School.     
Melissa was, and Nicholas is, a 
member of the Law School’s Health 
Law Society. 

– Protecting the Mental Health 
of First Responders: Legal and 
Ethical Considerations, Lainie 
Rutkow, Lance Gable, and Jona-
than M. Links, 39 J.L. Med. & 
Ethics (Supp.) 56 (2011).

– Public Health Preparedness 
Laws and Policies: Where 
Do We Go after Pandemic 
2009 H1N1 Infl uenza?, Jean 
O’Connor, Paul Jarris, Richard 
Vogt, and Heather Horton, 39 
J.L. Med. & Ethics (Supp.) 51 
(2011).

– Pursuing Health Equity: Zon-
ing Codes and Public Health, 
Montrece McNeill Ransom, 
Amelia Greiner, Chris Kochitz-
ky, and Kristin S. Major, 39 
J.L. Med. & Ethics (Supp.) 94 
(2011).

– Regulating Food Retail for Obe-
sity Prevention: How Far Can 
Cities Go?, Paul A. Diller and 
Samantha Graff, 39 J.L. Med. & 
Ethics (Supp.) 89 (2011).

– Rhetorical Federalism: The 
Role of the State Resistance in 
Health Care Decision-Making, 
Elizabeth Weeks Leonard, 39 
J.L. Med. & Ethics (Supp.) 73 
(2011).

– Right to Health Litigation and 
HIV/AIDS Policy, Benjamin 
Mason Meier and Alicia Ely 
Yamin, 39 J.L. Med. & Ethics 
(Supp.) 81 (2011).

– State Boards of Health: Gov-
ernance and Politics, Richard 
Hughes, Korisha Ramdhanie, 
Travis Wassterman, and Craig 
Moscetti, 39 J.L. Med. & Ethics 
(Supp.) 37 (2011).

– The Michigan BioTrust for 
Health: Using Dried Bloodspots 

– Health in All Policies: Address-
ing the Legal and Policy Foun-
dations of Health Impact As-
sessment, Benjamin R. Rajotte, 
Catherine L. Ross, Chinyere O. 
Ekechi, and Vladimir N. Cadet, 
39 J.L. Med. & Ethics (Supp.) 
27 (2011).

– Implementing Health Reform 
at the State Level: Access and 
Care for Vulnerable Popula-
tions, John V. Jacobi, Sidney D. 
Watson, and Robert Restuccia, 
39 J.L. Med. & Ethics (Supp.) 
69 (2011).

– Lawyers, Guns, and Money: 
A Plenary Presentation from 
the Conference “Using Law, 
Policy, and Research to Improve 
the Public’s Health,” James S. 
Marks, Michelle A. Larkin, and 
Angela K. McGowan, 39 J.L. 
Med. & Ethics (Supp.) 9 (2011).

– Making the Case for Laws that 
Improve Health: The Work of 
the Public Health Law Research 
National Program Offi ce, Scott 
C. Burris and Evan D. An-
derson, 39 J.L. Med. & Ethics 
(Supp.) 15 (2011).

– Meaningful Use and Certifi ca-
tion of Health Information Tech-
nology: What about Safety?, 
Sharona Hoffman and Andy 
Podgurski, 39 J.L. Med. & Eth-
ics (Supp.) 77 (2011).

– National Health Care Reform 
and the Public’s Health, Corey 
S. Davis and Sarah Somers, 39 
J.L. Med. & Ethics (Supp.) 65 
(2011).

– Policy Issues in American 
Indian Health Governance, 
Donald Warne, 39 J.L. Med. & 
Ethics (Supp.) 42 (2011).
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This author contends with the advent 
of ACOs such ratings will be viewed 
with increased scrutiny by patients.

3. HealthCareandYou.org. 
Several organizations, including the 
American Medical Association and 
the American Association for Retired 
Persons, have joined together and 
created the website HealthCareand
You.org. The website is suppose to 
be a site for “easy-to-understand” 
and up-to-date information about 
the healthcare reform law (aka The 
Affordable Care Act), including a pro-
visions timeline, and a state-by-state 
list of coverage options for potential 
consumers. It is hoped that the site 
will be utilized by patients, health-
care professionals, and health care 
providers.

Endnotes
1. www.ofr.gov/inspection.aspx.

2. See www.healthgrades.com.

Claudia Torrey, Esq is a Charter 
member of the Health Law Section 
and a Sustaining Member of the 
Association. 

Needless to say, the Centers 
for Medicare & Medicaid Services 
(“CMS”) is the agency administering 
the ACO program; CMS will also be 
exploring a nexus between alterna-
tive payment models for ACOs and 
the new Center for Medicare & Med-
icaid Innovation (testing ground for 
“innovative care” and service deliv-
ery models). Other agencies that have 
joint statements with CMS regarding 
ACO creation are: Offi ce of Inspec-
tor General, Department of Justice, 
Federal Trade Commission, and the 
Internal Revenue Service. 

2. HealthGrades, Inc. Health-
Grades, Inc. (“HG”),2 located in 
Denver, Colorado, is considered a 
leading, independent health care rat-
ings company that provides profi les 
of physicians, hospitals, and nursing 
homes. The company goal is to be a 
resource for health care decisions that 
are primarily based upon quality and 
care costs.

Of interest to health care consum-
ers, HG recently released the results 
of two surveys—a patient satisfaction 
survey concerning hospital care, and 
the fi fty “best” hospitals in America. 

The following informational 
highlights are items of interest:

1. Accountable Care Organiza-
tions. Accountable to whom? As of 
March 31, 20111 the answer to this 
question, according to the United 
States Department of Health and 
Human Services (“HHS”), is the pa-
tient! March 31, 2011 is the day HHS 
released proposed new rules for the 
creation of Accountable Care Orga-
nizations (“ACOs”); participation by 
patients and providers is voluntary.

The goal of ACOs is to improve 
both the coordination of care for 
Medicare patients and the communi-
cation between physicians, hospitals, 
and other providers. The results 
should lead to lower health care costs 
and improved quality of care, thereby 
enabling ACO provider participants 
to “share in the cost savings.”

The proposed rule identifi es fi ve 
key areas concerning patients: pa-
tient/caregiver experiences; patient 
safety; preventive health; care coor-
dination; and population risks/frail 
elderly health.

For Your Information
By Claudia Torrey

Visit us on the Web at Visit us on the Web at WWW.NYSBA.ORG/HEALTHWWW.NYSBA.ORG/HEALTH

HEALTH LAW SECTIONHEALTH LAW SECTION
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award. Section 2999-j (6). (See question 13 regarding pay-
ment of attorney fees.) 

Given that future medical expenses are often estimated 
to be at least one-half of a settlement or award, the fund 
alleviates a signifi cant portion of the expenses of such 
cases, thereby reducing malpractice premiums, reserves, 
and/or payouts for providers depending on their coverage 
arrangement. 

4. Does the fund change how claims or lawsuits are 
fi led or pursued? 

The fund does not change the way claims are brought 
or lawsuits are pursued. However, if 1) a jury or court 
fi nds that a child sustained a birth-related neurological 
injury as a result of malpractice or 2) a child has sustained 
a qualifying neurological injury as a result of alleged mal-
practice and his or her claim or lawsuit is settled, then the 
fund will pay for the future medical expenses of the quali-
fying plaintiff as those expenses are incurred over time, 
rather than the defendants or their insurers paying those 
costs as part of the settlement or award. Section 2999-j (6). 

5. Who qualifi es for coverage by the fund? 
An individual who qualifi es for the fund is referred 

to as a “qualifi ed plaintiff,” which is defi ned as “every 
plaintiff or claimant who (i) has been found by a jury or 
court to have sustained a birth-related neurological injury 
as the result of medical malpractice, or (ii) has sustained 
a birth-related neurological injury as the result of alleged 
medical malpractice, and has settled his or her lawsuit or 
claim therefore.” Section 2999-h (4). 

6. What is a “birth-related neurological injury?” 
The statutory defi nition of a “birth-related neurologi-

cal injury” is “an injury to the brain or spinal cord of a live 
infant caused by the deprivation of oxygen or mechanical 
injury occurring in the course of labor, delivery or resusci-
tation or by other medical services provided or not provid-
ed during delivery admission that rendered the infant with 
a permanent and substantial motor impairment or with a 
developmental disability as that term is defi ned by section 
1.03 of the mental hygiene law, or both. This defi nition 
shall apply to live births only.” Section 2999-h (1). 

7. Is the defi nition of “birth-related neurological 
injury” limited only to the birth process? 

No. The defi nition includes qualifying injuries dur-
ing labor, delivery, or resuscitation or by “other medical 
services provided or not provided during delivery admis-
sion.” The defi nition is broader than just the birth process, 
and the last category of “other services provided or not 
provided during delivery admission” was added because 

Effective April 1, 2011, New York State created a medi-
cal indemnity fund (fund) to pay the future medical costs 
associated with birth-related neurological injuries in order 
to reduce the cost of malpractice coverage for providers. 
The creation of the fund is a major milestone not only in 
reducing the unsustainably high costs of medical mal-
practice coverage, but in recognizing that many adverse 
outcomes are not caused by provider negligence. Greater 
New York Hospital Association (GNYHA) and its mem-
bers had long advocated for adoption of such a fund. 

GNYHA has prepared this frequently asked ques-
tion (FAQ) document to provide an overview of the fund, 
answer some of the commonly asked questions that 
members have raised, and highlight some of the interpre-
tational issues that have been presented to date.1

1. How was the medical indemnity fund created? 
Article VII of the New York State 2011–2012 budget 

creates the “New York State Medical Indemnity Fund” by 
amending the State’s Public Health Law to add a new title 
(Title 4) to Article 29-D.2 

2. What is the fund’s purpose? 
The fund is intended to:  1) pay or reimburse the costs 

necessary to meet the future health care needs of “quali-
fi ed plaintiffs” as defi ned by the law;   2) reduce expenses 
associated with medical malpractice litigation; and 3) 
reduce the cost of malpractice coverage for providers in 
New York State.  Sections 2999-g and 2999-j (6).

3. How does the fund reduce provider costs and 
what is the rationale for creating the fund? 

A signifi cant portion of hospital malpractice coverage 
costs stems from a hospital’s obstetric (OB) service, due in 
great part to cases of neurologically impaired newborns. 
While devastating, these cases are often not the result 
of provider negligence. Yet the full cost of defending 
and paying for such cases has historically been borne by 
providers. This is because research shows that the greatest 
predictor of compensation in malpractice cases is not the 
presence of provider negligence, but the degree of patient 
disability. 

Creating the fund helps to share some of the costs as-
sociated with neurological injuries more broadly and equi-
tably by requiring the fund—rather than the defendants 
or their insurers—to pay the cost of all future medical 
expenses related to such injuries as they are incurred. The 
defendants and their insurers remain responsible for all 
other components of a settlement or award as well as for 
that portion of the plaintiff’s attorney fee attributable to 
the future medical damages component of a settlement or 

 New York State Medical Indemnity Fund: 
Frequently Asked Questions
By Susan Waltman, for Greater New York Hospital Association 
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promise is presumably available to be of assistance in the 
allocation of the damages. See Appendix A for a sample 
allocation and calculation of damages.

11. What language should appear in the settlement 
agreement to ensure that future medical expenses 
are covered by the fund? 

The law requires that every settlement agreement for 
claims arising out of birth-related neurological injuries 
subject to the fund and that includes payment of future 
medical expenses must provide that in the event the fund 
administrator determines that the plaintiff or claimant is a 
qualifi ed plaintiff, all payments for future medical expens-
es shall be paid from the fund in lieu of that portion of the 
settlement agreement that provides for payment of such 
expenses. When a settlement agreement does not include 
such a provision, the law states that the court shall direct 
the modifi cation of the agreement to include such a term 
as a condition of court approval. Section 2999-j (6)(a).

DOH advises that applicable settlement agreements 
and judgments provide that all payments for future medi-
cal expenses will be paid in accordance with Title 4 of Ar-
ticle 29-D of the Public Health Law, in lieu of that portion 
of the settlement agreement (or judgment) that provides 
for payment of such expenses.

It should be noted that all settlements involving 
minors require court approval. Therefore, the court will 
be involved in any event. The New York State Offi ce of 
Court Administration (OCA) has issued a memorandum 
to administrative judges throughout the State and to the 
presiding judge of the Court of Claims that provides the 
following example of language that could be used for this 
purpose. 

The [judgment/settlement] is based, inter 
alia, on a [fi nding/stipulation] that the 
[plaintiff/claimant] has suffered a birth-
related neurological injury subject to the 
provisions of Title 4 of Article 29-D of the 
Public Health Law (PHL §2999-g et seq.), 
and the [judgment/settlement] includes 
provision for payment of future medi-
cal expenses addressed by that Title. In 
the event that the Administrator of the 
Medical Indemnity Fund determines that 
[plaintiff/claimant] is a qualifi ed plaintiff, 
all payments for future medical expenses 
shall be paid in accordance with Title 4, 
in lieu of that portion of this [judgment/
settlement] that provides for the payment 
of such expenses. 

12. What language must appear in the jury or court 
award to refl ect the operation of the fund? 

With respect to a jury or court award for future 
medical expenses arising from birth-related neurological 
injuries, any party may make an application to the court 
that the judgment refl ect that, in lieu of that portion of the 

there are frequently allegations that injuries arise, for 
example, while a newborn is in a neonatal intensive care 
unit as part of the delivery admission. Section 2999-h (1).

8. Does the term “delivery admission” extend to 
transfers of newborns to other facilities? 

GNYHA assumes that the term “delivery admission” 
should extend, in general, to transfers to other facilities 
that are necessitated by the problems presented by a 
newborn during the initial delivery admission and that 
are more appropriately addressed by the facility to which 
the newborn is transferred. GNYHA has raised this issue 
with the State Department of Health (DOH) and the State 
Department of Insurance, the key agencies charged with 
overseeing the fund.3

9. How does the settlement or award process take 
into account the operation of the fund? Does the 
presence of the fund change the amount of the 
settlement or award? 

The presence of the fund is not intended to change the 
process leading up to a settlement or an award. In general, 
settlements and awards are to be entered and made as 
they have in the past. In addition, the total amount of the 
settlement or award should not increase in any way from 
what the settlement or award amounts have been in the 
past. 

However, once the settlement or award amount is 
identifi ed for a qualifi ed plaintiff, and the plaintiff is 
accepted by the fund, any payments for future medical 
expenses are to be made by the fund as those expenses are 
incurred and in lieu of a payment by the defendants or 
their insurers. In other words, the fund is not intended to 
be additive to a settlement or award but rather to replace 
a portion of the settlement or award amount, specifi cally 
the future medical expenses portion. Section 2999-j (6). 

10. Settlement agreements do not typically allocate 
the settlement amount among the components 
of the settlement. How would the parties identify 
what portion of the settlement is to be paid by 
the defendants or their insurers and what portion 
is to be paid by the fund? 

The parties will have to agree to the allocation of the 
settlement amount between future medical expenses and 
all other, non-fund damages, which will be paid by the de-
fendants or their insurers. Although each case is different, 
some insurers have estimated that, based on past awards 
and settlements, typically at least one-half of an award or 
settlement for individuals intended to be covered by the 
fund is attributable to future medical expenses. In many 
cases, the proportion is much higher. It may be of value 
to defendants, their insurers, and their counsel to review 
past cases having similar disabilities and future needs to 
support the allocation of a settlement between fund and 
non-fund damages. In addition, the judge handling the 
settlement of the case or the approval of the minor com-
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plaintiff is a qualifi ed plaintiff. Section 2999-j (7). Based on 
conversations with the State Department of Insurance and 
DOH, GNYHA anticipates that the fund administrator 
will rely on the application form and either the judgment 
or the court-approved settlement agreement, as applicabil-
ity for determining eligibility.

Additional information requested will be used for 
providing appropriate health care coverage to the quali-
fi ed plaintiff.

15. What is the effective date of the fund provisions? 
Section 111 (q) of Article VII of the State budget pro-

vides that the fund provisions shall apply to birth-related 
neurological injury lawsuits “as to which no judgment 
has been entered and no settlement agreement has been 
entered into by the parties before the date of enactment[.]” 
Given that Governor Cuomo signed Article VII of the 
budget on March 31, 2011, the fund provisions are there-
fore applicable to all qualifying lawsuits “as to which no 
judgment has been entered and no settlement agreement 
has been entered into by the parties” before March 31. For 
simplicity, the State is treating April 1 as the effective date 
of the fund provisions. 

16. When will the fund actually be operational? 
Section 111 (q) of Article VII of the State budget 

provides that the fund will “commence” operations on 
October 1, 2011.

17. What happens to cases settled or tried after 
March 31, 2011, when the fund is not operational 
until October 1, 2011? 

Section 111 (q) of Article VII of the State budget 
provides mechanisms for the coverage of qualifying 
health care costs that may be required before the fund 
commences operation and specifi cally permits qualifi ed 
plaintiffs to obtain medical services through the State 
Medicaid program or in private physician practices. If the 
costs of these services are qualifying costs under the fund, 
then the fund will eventually cover such costs. Section 
111 (q) authorizes the DOH Commissioner to promulgate 
regulations as necessary to implement the fund provisions 
prior to the commencement of the fund, including on an 
emergency basis. 

18. What types of costs are covered by the fund? 
The costs covered by the fund are “future medical, 

hospital, surgical, nursing, dental, rehabilitation, custodial, 
durable medical equipment, home modifi cations, assis-
tive technology, vehicle modifi cations, prescription and 
non-prescription medications, and other health care costs 
actually incurred for services rendered to and supplies uti-
lized by qualifi ed plaintiffs, which are necessary to meet 
their health care needs as determined by their treating 
physicians, physician assistants, or nurse practitioners and 
as otherwise defi ned by the commissioner in regulation.” 
Section 2999-h (3). 

award that provides for payment of such expenses, and 
upon acceptance of the plaintiff by the fund, the future 
medical expenses shall be paid from the fund. Upon a 
fi nding that the applicant has made a prima facie show-
ing that the plaintiff is a qualifi ed plaintiff, the court shall 
ensure that the judgment so provides. Section 2999-j (6)
(b). See sample language issued by OCA that appears in 
response to question 11. 

13. How are plaintiff’s attorney fees to be paid given 
that a plaintiff typically pays the fees from the 
amount received in settlement or pursuant to an 
award? 

The law specifi cally provides that a plaintiff’s attor-
ney fee shall be based upon the entire sum awarded by 
the jury or the court or the full sum of the settlement, as 
the case may be. (With respect to jury or court awards, 
GNYHA assumes that the fee will be calculated on the 
amount of the award ultimately agreed upon or upheld 
on appeal, as applicable.) Section 2999-j (14). 

The plaintiff’s attorney fee is to be calculated pursu-
ant to Section 474-a of the State Judiciary Law, which con-
tains the contingent fee provisions applicable to medical 
malpractice cases. The medical indemnity fund law states 
that the defendants and/or their insurers are required to 
pay the attorney fee amount in a lump sum. The law then 
directs the defendants and/or their insurers to deduct 
that portion of the attorney fee attributable to the non-
fund damages from the amount of the non-fund damages 
paid. Section 2999-j (14). 

The effect of this provision is that the plaintiff’s at-
torney will receive his or her full fee even though a part 
of the damages will be paid by the fund. The defendants 
and/or their insurers will be responsible for the fee attrib-
utable to the fund portion of the damages. The plaintiff 
will effectively be responsible for the fee attributable to 
the non-fund damages, given the defendant’s deduction 
of this amount when it pays the non-fund damages, a step 
that is consistent with the fact that the plaintiff typically 
pays his or her attorney fee from the amount received 
from the defendants in any event. An illustration of how 
the attorney fee is to be calculated and paid appears in 
Attachment A.

14. How does someone become enrolled in the fund 
once there is a settlement or award involving a 
qualifi ed plaintiff? 

The law provides that either 1) the plaintiff or some-
one authorized to act on behalf of the plaintiff or 2) any 
of the defendants may make an application for enrolling 
a plaintiff in the fund by providing the fund administra-
tor with a certifi ed copy of the judgment or the court-ap-
proved settlement agreement. In either case, the applying 
party must give the other parties notice of the application. 
The fund administrator must then determine, based on 
the judgment or the settlement agreement and any addi-
tional information the administrator may request, that the 
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21. What happens if a qualifi ed plaintiff has insurance 
coverage? 

Under the law, health insurers other than Medicaid 
and Medicare shall be the primary payers of qualifying 
health care costs of qualifi ed plaintiffs. Payments will be 
made from the fund only to the extent that the insurers 
are not obligated to make payments for such services. In 
addition, the law provides that the insurers shall have no 
right of subrogation or recovery against the fund. Section 
2999-j (12). 

22. What is the fund’s size and source of funding? 
The State’s fi scal year 2011–2012 budget provides that 

the State will deposit $30 million in the fund. See Section 
52-b of Article VII of the State budget. The source of the 
funds is the Health Care Reform Act (HCRA). 

Neither the law nor the State’s 2011–2012 budget 
states a specifi c funding amount for future years. How-
ever, based on conversations GNYHA has had with the 
State Executive both during the development of the 
fund provisions and subsequently, GNYHA understands 
that the State is committed to providing adequate fund-
ing to cover the estimated future needs of the fund each 
year.   Estimations of future funding needs are based on 
estimates of the anticipated number of qualifi ed plaintiffs 
who will enroll in the fund over time and their anticipated 
medical needs during the relevant time frames. The State 
Executive has expressed a strong commitment to making 
sure that the fund serves the purposes for which it has 
been established. In addition, GNYHA has requested that 
stakeholders be kept informed of the progress of the fund 
to help ensure that it is adequately funded. 

23. Is it possible that the fund will be suspended? 
The law requires that, following the required annual 

deposit, the Superintendent of Financial Services will con-
duct an actuarial calculation “of the estimated liabilities of 
the fund for the coming year resulting from the qualifi ed 
plaintiffs enrolled in the fund.” The law also provides that 
the administrator will “adjust” such calculation “from 
time to time.” If the “total of all estimates of current liabili-
ties [for the coming year] equals or exceeds eighty percent 
of the fund’s assets,” then the fund may not accept new 
enrollments until a new deposit has been made into the 
fund and/or the fund’s liabilities no longer exceed 80% of 
the fund’s assets. Section 2999-i (6)(a).

When a new deposit has been made and/or the fund’s 
liabilities no longer exceed 80% of the fund’s assets, the 
fund administrator will enroll new qualifi ed plaintiffs in 
the order that applications were fi led. Section 2999-i (6)(a).

24. How will people be informed of the suspension of 
the fund? 

Whenever suspension of new enrollment occurs, both 
DOH and the Department of Financial Services will post 
this information on their Web sites. In addition, the fund 

The feature of requiring that the qualifi ed plaintiff’s 
treating physician, physician assistant, or nurse practitio-
ner determine the services or supplies necessary to meet 
the qualifi ed plaintiff’s health care needs is designed to 
facilitate coverage of needed care. 

19. Who is responsible for administering the fund? 
The Superintendent of the State’s new Department of 

Financial Services or his or her designee has responsibil-
ity for administering the fund and is given all powers 
necessary and proper to carry out the fund’s purposes. To 
ensure that the fund can begin operation on October 1, the 
law gives the Superintendent the authority to enter into 
a contract or contracts to administer the fund for the fi rst 
year of operation without a competitive bid or request for 
proposals. Section 2999-i (2). 

20. What efforts will be made to ensure that quali-
fi ed plaintiffs will have appropriate access to 
needed care? 

The law provides a number of safeguards intended to 
ensure that qualifi ed plaintiffs have access to needed care. 

Minimal prior authorization: First, the law provides that 
the provision of qualifying health care shall not be sub-
ject to prior authorization except as may be described in 
regulations promulgated by the DOH Commissioner. The 
law states that the regulations may not prevent a qualifi ed 
plaintiff from receiving care or assistance that would, at a 
minimum, be authorized under the Medicaid program. In 
addition, the law states that, to the extent that any prior 
authorization may be required by regulation, the regula-
tion must require that requests for prior authorization be 
processed within a reasonably prompt period of time as 
well as identify a process for prompt review of any denial 
of a request for prior authorization. Section 2999-j (2). 

Access to private physician practices: Second, as a 
general proposition, the law states that the fund shall 
pay providers on the basis of Medicaid rates of payment. 
However, in order to ensure access to care in “private 
physician practices,” the law states that private physician 
practices will be paid on the basis of 100% of “usual and 
customary rates, as defi ned by the (DOH) commissioner 
in regulation.” Section 2999-j (4).

Acceptance of assignment: Third, all health care pro-
viders shall accept assignment of the right to receive 
payments from the fund for qualifying health care costs. 
Section 2999-j (11).

Determination of need for health care services: Finally, as 
noted in the answer to question 18, the law provides that 
the services and supplies necessary to meet a qualifi ed 
plaintiff’s health care needs are to be determined by the 
qualifi ed plaintiff’s treating physician, physician assistant, 
or nurse practitioner, thus facilitating coverage of needed 
services specifi c to each qualifi ed plaintiff. 
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The State Medicaid program also has historically 
covered many of these children even post settlement and 
award because many families of these children take the 
proceeds of the settlements and awards and deposit them 
in supplemental needs trusts. The children then continue 
to receive Medicaid for health coverage purposes. The 
State has estimated that as many as 50% of all children 
who would be qualifi ed plaintiffs have continued on Med-
icaid in the past. 

Moving forward, the fund will assume responsibility 
for future medical services of qualifi ed plaintiffs as those 
costs are incurred. This will eliminate the need for the 
Medicaid program to provide coverage and thus will save 
the Medicaid program money. 

29. I understand that the fund helps to eliminate 
what have been referred to as over-recoveries as 
well as double recoveries. How does that occur? 

Under the current judicial system, future medical 
expenses are often estimated or projected based on a 
wide array of potentially needed health care services. It 
is believed that this approach often over-estimates what 
might be needed by a plaintiff. Because the fund will pay 
for such services only as they are needed, the operation of 
the fund will eliminate some of the over-projections and 
over-payments that are thought to occur under the current 
system. 

With respect to double recoveries, the prior question 
discussed how the Medicaid program often continues 
coverage of plaintiffs even though the defendant and/or 
an insurer pays the settlement or award, which includes 
payments for future medical expenses. The fund will 
eliminate this double recovery because the fund alone will 
pay for future medical expenses. 

30. What regulations regarding the operation of the 
fund might be expected? 

The law prescribes a number of regulations that are to 
be developed. 

DOH is required to develop regulations regarding: 

• The defi nition of qualifying health care costs [Sec-
tion 2999-h (3)] 

• When prior authorization may be required, the 
process for reviewing requests for prior authoriza-
tion when required, and the administrative review 
of denials [Section 2999-j (2)] 

• Usual and customary rates for “private physician 
practices” and rates when no Medicaid rates are 
available/applicable [Section 2999-j (4)] 

• Proper fund administration, including payment of 
claims and actuarial calculations, in coordination 
with the Department of Financial Services [Section 
2999-j (15)] 

The Department of Financial Services is required to 
develop regulations regarding:

administrator will inform applicants and all parties in the 
action as well. Section 2999-i (6)(b). 

25. What happens to cases settled or in connection 
with which there are verdicts while the fund is 
suspended? 

Under the law, judgments or settlements for individu-
als for whom applications are denied due to the suspen-
sion of the fund are to be satisfi ed as if the fund were not 
in existence. Section 2999-i (6)(b). 

26. What happens to qualifi ed plaintiffs already ac-
cepted into the fund if the fund is suspended to 
new enrollment? 

The law specifi cally provides that the suspension of 
enrollment shall not affect payment under the fund for 
qualifi ed plaintiffs already enrolled in the fund. Section 
2999-i (6)(d). 

27. I have heard about a number of large settlements 
that are expected to be covered by the fund. 
Does that mean the fund may be suspended soon 
after it becomes operational? 

Based on assumptions regarding the projected num-
ber of qualifi ed plaintiffs who might enroll in the fund 
and their anticipated medical needs each year, it is not 
currently anticipated that the fund will be suspended. 
It should be kept in mind that the fund is intended to 
pay only the qualifying health care costs that are actu-
ally incurred by each qualifying plaintiff each year. In 
contrast, a settlement includes the total amount of agreed 
upon non-fund as well as fund damages over the lifetime 
of the plaintiff. Thus, a settlement in the total amount of 
$4 million, for example, might anticipate expenditures for 
health care costs in the range of only $100,000 per year for 
the qualifi ed plaintiff involved. Given that the deposit for 
the fund’s fi rst year is slated to be $30 million, it would 
take a large number of settlements or awards to trigger 
suspension of the fund, which is currently not expected to 
occur. As noted in the answer to question 22, the State is 
committed to ensure us that the fund meets its intended 
purposes. 

28. I understand that the Medicaid program will save 
money from the fund. How does this occur? 

The Medicaid program has historically provided 
Medicaid coverage to many children who, moving for-
ward, will be qualifi ed plaintiffs under the new law. The 
high rate of Medicaid coverage begins at birth, with the 
Medicaid program covering approximately 50% of all 
births in the State, 60% of all births in New York City, and 
70% of all births in the Bronx and Brooklyn. Studies un-
dertaken by the State indicate that the Medicaid program 
covers an even higher proportion of children who would 
presumably be qualifi ed plaintiffs pre-settlement or 
award—nearly 80% of these children. This is not surpris-
ing given the large medical expenses associated with their 
disabilities. 
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negligence, what efforts are being made to re-
duce avoidable adverse events? 

Section 52-a of Article VII of the State budget creates 
the New York State Hospital Quality Initiative, which will 
bring together experts and others to oversee the dissemi-
nation of initiatives, guidance, and best practices for gen-
eral hospitals, focusing heavily on ways to improve obstet-
rical care outcomes and quality of care. The law states that 
the initiative will identify and implement “evidence based 
practices, and clinical protocols that can be standardized 
and adopted by hospitals.” 

35. What steps is GNYHA taking to support hospitals 
in reducing avoidable adverse outcomes?

Many of the best practice examples set forth in the 
law’s New York State Hospital Quality Initiative refl ect 
those that have been implemented as part of GNYHA’s 
Perinatal Safety Collaborative, which was formed in 2007. 
This Collaborative brings together more than 40 hospi-
tals for the purpose of improving perinatal care using 
evidence-based clinical protocols and safety practices. 
Collaborative hospitals come together with a commit-
ment to identify and implement the best practices for 
care delivery that can be standardized and implemented 
across a region, with the goal of reducing adverse events, 
enhancing patient safety, and improving the quality of ob-
stetrical and perinatal care for patients. The Collaborative 
is led by a Perinatal Safety Collaborative Advisory Panel 
that includes representatives of the American Congress of 
Obstetricians and Gynecologists (District II/New York), 
DOH, the Healthcare Association of New York State, 
OB and neonatal clinical leaders from GNYHA member 
institutions, risk management professionals from medical 
malpractice carriers, and consumer organizations. Ad-
ditional information regarding GNYHA’s Perinatal Safety 
Collaboration can be accessed at http://www.gnyha.org/
perinatal.

Endnotes
1. GNYHA has prepared these FAQs for the purpose of facilitating 

its members’ understanding and implementation of the New York 
State Medical Indemnity Fund. They are not intended to replace, 
however, a member’s consultation with its own counsel or insurer 
with respect to the application of the fund to the member’s cases or 
in assessing the impact of the fund on the member’s premiums or 
future payouts. 

2. Statutory references throughout these FAQs are to new Title 4 of 
Article 29-D of the Public Health Law unless noted otherwise. All 
references to Article VII of the State budget pertain to the State’s 
2011–2012 budget.

3. As of October 3, 2011, the State Department of Insurance will 
become part of the State’s new Department of Financial Services, 
which will have responsibility for implementation of the fund 
under the law.

Susan Waltman is Executive Vice President and 
General Counsel to the Greater New York Hospital As-
sociation. This article was prepared by the author for the 
members of the Greater New York Hospital Association 
and is reprinted here with the permission of the Greater 
New York Hospital Association. 

• The mechanism for providers to submit claims [Sec-
tion 2999-j (5)]

• In coordination with DOH, regulations necessary 
for proper administration of the fund including 
payment of claims and actuarial calculations [Sec-
tion 2999-j (15)]

31. What other regulatory assistance might be 
expected? 

DOH and the Department of Insurance have de-
veloped FAQs to assist providers, plaintiffs, and other 
stakeholders with implementing the law. The State’s FAQs 
are available on both DOH’s and the Department of Insur-
ance’s Web sites. They will also be posting information on 
their respective Web sites regarding the law, future regula-
tions, and guidance as they become available. 

32. Will there be education of the judges who will 
hear medical malpractice cases? 

OCA has distributed a memorandum summarizing 
the law to the administrative judges of each county and 
the presiding judge of the Court of Claims. OCA will also 
offer education to judges. In addition, it is expected that 
some judges will release decisions that may help provide 
guidance to other judges and litigants. 

33. The law calls for providers to pay a “quality con-
tribution” to the State. How is that calculated and 
what is its purpose?

Section 52-c of Article VII of the State budget imposes 
a “quality contribution” on hospitals equal to 1.6% of 
their inpatient OB revenue, with the intent of generating 
$30 million each State fi scal year. DOH has indicated that 
it will impose the fee on maternity and normal newborn 
revenues from all payers. For the State fi scal year 2011–12, 
the assessment of the fee begins July 1 and, since the pro-
gram will run over only 8 months (instead of 12 months) 
for the fi rst fi scal year, the assessment will be adjusted 
to 2.4% to achieve the $30 million target. The State will 
monitor collections throughout the fi scal year and will 
adjust the assessment accordingly so the full $30 million is 
collected. 

The contribution is intended to help reduce the State’s 
budget defi cit and was not proposed for the purpose of 
funding the fund, notwithstanding that the amount to be 
deposited into the fund for year one is the same amount 
as the quality contribution amount. The contributions will 
be deposited in the HCRA resources fund. The quality 
contribution in future years remains at $30 million and 
does not increase, other than by an infl ation factor, even 
though the deposits into the medical indemnity fund are 
expected to increase in future years.

34. Although the creation of the fund recognizes that 
many adverse events are not caused by provider 
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as the “caption.” The subpoena will state to whom it is 
directed, which may be a physician, a hospital, a medical 
practice or simply “custodian of the records.” In the case 
of a subpoena duces tecum, it will describe what docu-
ments are being sought. The subpoena will set a date, 
time and place for an appearance to give testimony or for 
production of the records. The face of the subpoena will 
bear a warning that failure to comply may be punished by 
contempt of court. Finally, the subpoena should be signed 
by the issuer under the authority of the appropriate court 
or administrative body.

Where the subpoena commands a personal appear-
ance, it will often contain a note to call the attorney who 
issued it. The attorney may simply wish to schedule your 
testimony at the most convenient time. It is appropriate to 
call the attorney’s offi ce to facilitate this scheduling. Some-
times the attorney will request a telephone conference to 
discuss your testimony before your appearance. Be aware 
that you are not required to participate in a discussion 
with the attorney about your testimony and, more impor-
tantly, you should not do so without the patient’s explicit 
authorization. 

The subpoena is most often returnable at the court-
house or the offi ces of the administrative body. A sub-
poena may also be returnable at an attorney’s law offi ce, 
usually in connection with a deposition or arbitration on 
the date listed on the subpoena. 

A note of caution: an out-of-state subpoena, i.e. one 
that is issued from a sister state court or tribunal, is not 
valid in New York.3 You have no obligation to respond 
and, more importantly, you cannot provide any patient 
information to the out of state issuer, unless the subpoena 
is accompanied by the patient’s HIPAA-compliant autho-
rization. If the subpoena is accompanied by a properly ex-
ecuted authorization for medical records, you may honor 
it as you would any other request for records.

How should a subpoena be served?
A subpoena must be served in the same manner as a 

summons.4 This means that it must be served by 1) per-
sonal delivery; or 2) by delivery to a person of suitable age 
and discretion with a second copy mailed to either your 
place of business or last known residence; or 3) delivery 
to a designated agent; or 4) if service by any of the above 
methods cannot be made by due diligence, then by affi x-
ing a copy to the door of either your actual place of busi-
ness or residence and mailing a second copy.5 

Because subpoenas are frequently time sensitive, most 
are delivered in person. Service by fax is not suffi cient. 

Medical providers, as well as hospitals and other 
healthcare facilities, are frequently presented with sub-
poenas to either appear in court or to provide copies of 
patient records. How one should respond to a subpoena 
depends upon the type of subpoena, the information 
being requested, and the place where the subpoena is 
returnable. This outline will examine the legal principles 
governing subpoenas issued by New York state courts, 
tribunals, and offi cials.1

What is a subpoena?
A subpoena is simply a legal command. A subpoena 

commands a person to show up and give testimony at 
a certain place on a certain date and time. A “judicial 
subpoena” is returnable in a court. A “subpoena duces te-
cum” requires production of books, papers, and/or other 
things, and is commonly used to request patient medical 
records. New York law allows a subpoena duces tecum to 
be served either separately or joined with a subpoena for 
testimony.2 

Technically speaking, a subpoena duces tecum requires 
the personal appearance of the custodian of the records to 
give testimony suffi cient to authenticate the documents 
being produced. The requirement of a personal appear-
ance has largely been substituted by the acceptance of 
certifi ed copies, so that now, in most cases, the issuer of 
a subpoena duces tecum is satisfi ed with receiving copies 
of the documents requested with a certifi cation by the 
custodian.

In New York practice, subpoenas are generally gov-
erned by Article 23 of the Civil Practice Law and Rules 
(CPLR) or Article 610 of the Criminal Procedure Law 
(CPL). 

Who may issue a subpoena?
A subpoena is not an independent legal process, but 

is always connected with some type of legal action, ad-
ministrative proceeding, or governmental investigation. 
Subpoenas may be issued (i.e. signed) by an attorney at 
law under the authority of the court, by a clerk of a court, 
by administrative and governmental offi cials, by an arbi-
trator, or by a judge. 

What information is contained in the subpoena?
When you receive a subpoena, you should read it 

carefully. At the top of the subpoena, it will state the 
name of the court or administrative body, the names of 
the parties to the action or the proceeding, and, perhaps, 
a case reference number. This is commonly referred to 

Understanding Subpoenas: 
Guidance for Medical Providers
By Frances A. Ciardullo, for Medical Liability Mutual Insurance Company
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HIPAA rules. The Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) imposes strict proce-
dural requirements regarding disclosure of PHI pursuant 
to a subpoena. A subpoena will be HIPAA-compliant if it 
complies with one of the following requirements:

1) the subpoena is accompanied by an authorization 
permitting disclosure and signed by the patient or 
the patient’s legal representative; or

2) the issuer provides, in writing, satisfactory assur-
ance that the patient has been placed on notice of 
the issuance of the subpoena in time to object to it, 
and no objection was made; or 

3) the issuer provides, in writing, satisfactory assur-
ances that reasonable efforts have been made to 
secure a qualifi ed protective order. “Satisfactory 
assurance” in this case means either a written 
statement and documentation that either the par-
ties to the dispute have agreed upon a protective 
order limiting the use and disclosure of the PHI 
and its destruction or return to the covered entity 
at the end of litigation, or that the requesting party 
has asked the court to issue such an order; or 

4) the subpoena is court-ordered.17

Under these rules, a subpoena which is accompa-
nied by the patient’s signed authorization will always be 
HIPAA-compliant. Further, under CPLR § 2303(a), each 
party who has appeared in a civil action should receive a 
copy of any subpoena for medical records. Therefore, if 
the patient whose record is requested is a party to the pro-
ceeding, he or she (or his or her lawyer) should receive a 
copy of the subpoena, and HIPAA would be satisfi ed.

It is not enough, however, to determine whether the 
subpoena is HIPAA-compliant. You must also determine 
whether the subpoena complies with New York state law.

New York rules. Prior to the enactment of HIPAA, 
New York permitted release of patient medical records 
pursuant to subpoena only in situations where the patient 
had waived his or her physician-patient (or other re-
lated) privilege. There had to be evidence that the patient 
waived the privilege either by an affi rmative act (i.e. 
signing an authorization to release information) or by law 
according to the circumstances.18

In 2003, New York law was changed to promote 
compliance with HIPAA requirements. CPLR § 3122(a) 
now states that any subpoena for medical records must be 
accompanied by the patient’s signed HIPAA authoriza-
tion, and further,

   [a] medical provider served with a 
 subpoena duces    tecum requesting the 
production of a patient’s medical records 
pursuant to this rule need not respond or 
object to the  subpoena if the  subpoena is 
not accompanied by a written authoriza-

Service by fi rst class mail is not generally valid with one 
specifi c exception: if the subpoena is mailed, it must be 
accompanied by two copies of a Statement of Service by 
Mail and Acknowledgement of Receipt and a return postage 
prepaid envelope.6 If you receive a subpoena in the mail, 
you should contact legal counsel to verify that the statu-
tory Statement and Acknowledgment procedure has been 
properly followed.

Subpoenas may be served statewide in proceedings 
in the higher courts and state administrative agencies. In 
the lower courts (city, town and village courts), service 
is geographically limited to the county where the court 
is located, unless the court issues an order permitting 
service in an adjoining county.7 

Witness fees
Subject to certain limited exceptions,8 a person 

subpoenaed is entitled to receive in advance travelling 
expenses and one day’s witness fee. The dollar amounts 
are specifi ed in the law. At present, the New York state 
witness fee is $15.00 plus 23¢ per mile for travel outside 
of a city.9 Usually, the subpoena is accompanied by a 
check, but payment may be made within a reasonable 
time after service. You should never ignore a subpoena, 
even if witness fees are not tendered.

State law does not require payment for copying the 
medical records to be produced in response to a sub-
poena, nor is there any provision for payment of other ex-
penses.10 If production of records is unduly burdensome 
or unusually expensive, such that you wish to receive re-
imbursement, then you must raise those matters with the 
presiding judge or offi cial by means of a formal motion to 
quash the subpoena, modify it, or fi x conditions.11

Advance notice
Some subpoenas have specifi c notice requirements. A 

subpoena issued in connection with a deposition must be 
served with 20 days notice.12 Subpoenas for hospital re-
cords must give at least 3 days notice.13 Outside of these 
situations, there is no stated minimum or maximum time 
period. A subpoena should, however, give “reasonable 
notice” to appear in court or produce documents. What is 
“reasonable notice” may vary with the circumstances, but 
it could be as little as 24 hours.

Confi dentiality issues
Subpoenas should not be blindly obeyed. A subpoena 

cannot command the release of legally privileged infor-
mation.14 Personal health information is legally privi-
leged under New York law, and therefore specifi c rules 
apply to its release.15 In addition, personally identifi able 
health information (PHI) is also subject to HIPAA privacy 
rules.16 Therefore, you should release information only 
when there has been full compliance with both New York 
state law and HIPAA requirements. 
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the ordinary course of business and that the copies being 
produced are true, accurate, and complete.

The law states that where a subpoena asks for hos-
pital records regarding the condition or treatment of a 
patient, certifi ed copies are suffi cient.22 If original records 
are sought instead, the issuer must make a motion to the 
court upon one day’s notice to the hospital. A subpoena 
for original hospital records must be signed by a judge.23 
Producing the original record in court is risky because it 
is likely that the record will be marked as an exhibit and 
will not be returned. In any case where the original record 
is requested, you should contact the issuer of the subpoe-
na and ask if a certifi ed copy will suffi ce. If the issuer in-
sists upon the original record and will not agree to accept 
a copy, make a complete copy of whatever is produced to 
keep in your fi les. 

All records delivered to the court should be placed in 
a sealed envelope, with a copy of the subpoena attached 
on the outside.24 It is recommended that you send the 
records via certifi ed mail, courier, or other service which 
will provide a delivery confi rmation.

You may contact the attorney and discuss any ques-
tions you have about the subpoena, or any logistical and 
administrative matters (fees, time of appearance, etc). Do 
not discuss any protected health information without the 
patient’s authorization.

When a subpoena is not enough
Certain information must never be released pursuant 

to a subpoena. HIV information (which basically includes 
any reference to HIV) can only be released if there is a 
court order or a specifi c authorization by the patient.25 All 
written disclosures of confi dential HIV-related informa-
tion must also be accompanied by a statement prohibiting 
re-disclosure.26 

Psychiatric information is another area demand-
ing careful attention. Both the Mental Hygiene Law and 
the CPLR state that clinical records of patients or clients 
maintained by facilities licensed or operated by the Offi ce 
of Mental Health or the Offi ce of Persons with Develop-
mental Disabilities (formerly OMRDD) may only be re-
leased pursuant to an order of a court of record.27 Although 
these statutes do not explicitly apply to physician offi ce 
records, case law has indicated that because of the sensi-
tive nature of psychiatric records, heightened protections 
should apply.28 Therefore, the safest course is to treat all 
psychiatric records according to the same rules. 

Records of alcohol and drug abuse rehabilitation 
facilities are also highly protected. Federal law states that 
clinical records maintained by such facilities cannot be 
released without an appropriate court order.29 In all of 
these situations, you must have either a court order or the 
patient’s specifi c written consent.

tion by the patient. Any subpoena served 
upon a medical provider requesting the 
medical records of a patient shall state 
in conspicuous bold-faced type that the 
records shall not be provided unless the 
subpoena is accompanied by a written 
authorization by the patient.

Stated another way, a subpoena for medical records 
should be accompanied by an authorization and should 
also state in bold-faced type that the records should not 
be produced if no authorization is supplied. As a result 
of this legislation, most subpoenas are now accompanied 
by a HIPAA-compliant authorization and, therefore, 
there are fewer issues regarding compliance.19

Unfortunately, CPLR § 3122-a does not clearly ad-
dress all situations. The wording of the statute applies to 
subpoenas for medical records, leaving open the question 
as to whether the law was intended to cover situations 
where verbal testimony is sought from a provider. In ad-
dition, CPLR § 3122-a technically applies to the pre-trial 
phase of a legal action and not the trial phase. Although 
the question has not been entirely settled, the weight of 
authority has held that CPLR § 3122-a should apply to all 
civil subpoenas, at all stages of litigation.20 

Subpoenas without authorizations. If the subpoena 
is not accompanied by a written authorization, you 
should contact the issuer and request that he/she pro-
vide one. You always have the option of contacting the 
patient yourself to obtain an authorization. If you cannot 
obtain an authorization, and the issuer insists upon com-
pliance, then legal counsel should be consulted for an 
appropriate response to the subpoena. 

Subpoenas seeking non-confi dential information. 
It is possible that a subpoena could ask for information 
related to a patient which is not legally privileged. There 
are a number of exceptions to the privilege. Some are in 
the form of mandatory reporting requirements.21 Other 
circumstances may exist where the information does not 
fall within the New York state privileges. If one of the 
HIPAA requirements has been met, the subpoena may be 
valid without an authorization. You should always con-
sult with legal counsel before releasing any information 
under these circumstances.

How should you respond to a subpoena?
Subpoenas requesting testimony require you to 

show up at the specifi ed time and place. Quite often, the 
subpoena also requests that you bring with you the pa-
tient’s medical record. Generally, the subpoena will ask 
for certifi ed copies of the records, because in most cases 
certifi ed copies will suffi ce for legal purposes. The cus-
todian of the record should complete a certifi cation form 
and attach it to the record. The certifi cation is simply 
a statement that the medical record was maintained in 
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State agencies or offi cials authorized to investigate 
Medicaid fraud may issue subpoenas for patient informa-
tion, and may even do so under a Grand Jury subpoena. 
Courts have held the physician-patient privilege does not 
apply to Medicaid fraud investigations.36 Thus, investi-
gators need not provide an authorization, and they are 
usually entitled to access the medical records of Medicaid 
recipients unless the information is exceptionally sensitive 
and is unnecessary to the Medicaid investigation. If you 
feel the subpoena asks for such information, you should 
consult with legal counsel for an appropriate response. 

In sum, the rules governing release of information to 
governmental agencies can be complicated, depending on 
the nature of the proceeding or investigation. When you 
receive a subpoena from an administrative agency, it is 
best to contact legal counsel to determine its validity and 
whether you may release the information requested.

Subpoena checklist
When you receive a subpoena for a patient’s medical 

records, you should always follow these steps:

1. Verify that the subpoena has been appropriately 
served according to the rules set forth in this 
article. 

2. Review the caption to obtain as much informa-
tion as you can regarding the nature of the legal 
proceeding. Determine whether the subpoena was 
issued by an administrative agency, a court, or a 
governmental offi cial.

3. Verify the identity of the person or entity to whom 
the subpoena is directed.

4. Determine whether the subpoena calls for verbal 
testimony or records.

5. Check to see if the patient signed an authoriza-
tion. Review any accompanying authorization for 
HIPAA compliance.

6. If no authorization was supplied, ask for one. If 
you do not believe an authorization is required 
under the circumstances, check with legal counsel.

7. Call the issuer with any questions concerning the 
validity of the subpoena or how to comply.

8. Review the medical records to determine if there is 
any highly sensitive information which requires a 
court order or a specifi c patient authorization for 
release (HIV, psychiatric, drug/alcohol rehabilita-
tion). If such information exists, do not comply 
with the subpoena, and check with legal counsel 
for an appropriate response.

In short, when it comes to subpoenas, you should al-
ways exercise caution. If you are not certain as to whether 

Be aware that, for these purposes, a subpoena signed 
by a judge containing the words “SO ORDERED” is not 
a suffi cient “court order” to obtain HIV, psychiatric, or 
alcohol/drug treatment records. Both federal and state 
law require that the patient be notifi ed and that a court 
hearing be held to determine the necessity of releasing 
the confi dential information. After the hearing, the court 
should issue an order which specifi cally describes the in-
formation to be produced with an explicit fi nding that the 
need to disclose the information outweighs the patient’s 
right to privacy. A subpoena which contains the words 
“so ordered” on the bottom together with a judge’s signa-
ture does not comply with these requirements.

Motion to quash
If it appears that the subpoena was improperly is-

sued, or if it requests information which you believe 
to be privileged, you cannot remain silent but must act 
to avoid potential legal consequences. Willful failure 
to comply with a valid subpoena may make you liable 
for contempt of court, which could mean a fi ne, or even 
imprisonment.

If the subpoena is not returnable in a court, New York 
law requires that you fi rst contact the issuer and make a 
request to withdraw or modify the subpoena.30 If the is-
suer will not agree, then you should contact legal counsel 
who will make a determination whether a motion must 
be made to quash the subpoena.

Common agency and criminal subpoenas
You may receive a Grand Jury subpoena or judicial 

subpoena in a criminal matter. While HIPAA would 
permit the release of information in response to these 
subpoenas,31 note that there is no exception under New York 
law to the physician-patient privilege for Grand Jury proceed-
ings or criminal investigations.32 Therefore, the stricter New 
York rule must be followed. If the subpoena is not accom-
panied by an authorization from the patient, and there is 
no court order, you should not release any information. 
Instead, you should contact legal counsel to prepare a 
response to the subpoena.

New York law permits health oversight agencies, 
such as the Department of Health, the Department of 
Mental Hygiene and the Offi ce of Professional Medi-
cal Conduct, to issue subpoenas for patient information 
without providing a patient authorization.33 A county 
coroner, coroner’s physician, or medical examiner also 
has the power to subpoena and examine witnesses under 
oath to investigate a person’s death without an authoriza-
tion on behalf of the deceased.34 Investigatory subpoenas 
from these agencies are generally valid, but it is always 
a good idea to check with legal counsel fi rst. Because 
HIPAA also contains an exception for health oversight 
activities, these subpoenas are exempt from HIPAA 
requirements.35
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law enforcement. In addition, a medical provider is required to 
disclose suspected cases of child abuse or maltreatment (Social 
Services Law §§ 413 and 415) and information which tends to 
show that a minor under the age of 16 has been the victim of a 
crime (CPLR § 4504(b)). The Family Court Act states that there is 
no privilege in child abuse or neglect proceedings (Family Court 
Act, § 1046(a)(vii)). 

22. CPLR § 2306(a).

23. CPLR § 2302(b).

24. CPLR §§ 2301, 2306(b).

25. Public Health Law § 2785.

26. Public Health Law § 2782(a).

27. Mental Hygiene Law § 33.13(c)(1), CPLR § 2302(a). Judiciary Law 
§ 2 and Article 6, § 1 of the New York State Constitution narrowly 
defi ne the term “courts of record.” The defi nition does not include 
administrative agencies such as the Workers’ Compensation 
Board. As such, an order signed by an offi cer of an administrative 
agency is not suffi cient to effectuate the release of HIV-related 
records or the clinical records maintained pursuant to MHL § 
33.13.

28. Cynthia B. v. New Rochelle Hospital Medical Center, 60 N.Y.2d 452 
(1983).

29. 42 C.F.R. Part 2.

30. CPLR § 2304.

31. HIPAA allows release of PHI to comply with a court order or 
court-ordered warrant, a subpoena or summons issued by a 
judicial offi cer, or a grand jury subpoena. 45 CFR § 164.512(f)(1)(ii)
(A)-(B).

32. Matter of Grand Jury Investigation in Onondaga County, 59 N.Y.2d 130 
(1983).

33. Mental Hygiene Law § 31.13, Public Health Law § 12-a, Public 
Health Law § 230(10).

34. County Law § 674(4).

35. 45 CFR § 164.512(b) allows covered entities to disclose, without 
individual authorization, protected health information to public 
health authorities “…authorized by law to collect or receive such 
information for the purpose of preventi ng or controlling disease, 
injury, or disability, including, but not limited to, the reporting of 
disease, injury, vital events such as birth or death, and the conduct 
of public health surveillance, public health investigations, and 
public health interventions…“.

36. E.g., Matter of Grand Jury v. Kuriansky, 69 N.Y. 2d 232 (1987).
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you may release the patient’s information under the 
specifi c circumstances, always check with legal counsel.

Endnotes
1. The information contained in this article is primarily directed to 

New York State subpoenas, although subpoenas may be issued 
on behalf of Federal courts and administrative agencies. Federal 
subpoenas are governed by the Federal Rules of Civil Procedure 
and have different requirements. If you receive a subpoena from a 
Federal tribunal you should contact legal counsel to determine its 
validity.

2. CPLR § 2305(b).

3. A federal court subpoena bearing the name of a U.S. District 
Court outside of New York may be valid and you should always 
contact legal counsel when you receive one.

4. CPLR § 2303. 

5. CPLR § 2303(a), CPLR §§ 307-312-a.

6. CPLR § 312-a.

7. UJCA § 1201, UCCA § 1201.

8. For example, a witness subpoenaed by the defendant in a criminal 
action is not entitled as a matter of right to witness and mileage 
fees except by court order. CPL § 610.50.

9. CPLR § 8001. A person who is not a party to an action but is 
subpoenaed for a pre-trial deposition is entitled to an additional 
$3.00 per day for each day’s attendance.

10. CPLR § 8001(c) allows a charge of 10¢ per folio when a transcript 
of records is required to comply with a subpoena. Producing a 
copy of the record is not the same as preparing a transcript.

11. CPLR § 2304.

12. CPLR § 3106.

13. CPLR § 2306.

14. Matter of Grand Jury Investigation v. Morgenthau, 749 N.Y.S.2d 462 
(2002); Matter of Grand Jury Investigation in Onondaga County, 59 
N.Y.2d 130 (1983).

15. Privileged information includes information provided to 
physicians, nurses, dentists, podiatrists, chiropractors and 
medical practices, as well as psychologists, social workers and 
rape crisis counselors. CPLR §§ 4504, 4507, 4508 and 4510.

16. HIPAA privacy rules are found at 45 CFR Parts 160 and 164, 
effective on April 14, 2003. 

17. 45 CFR § 164.512(e). The HIPAA subpoena rules will not apply if 
the disclosure is otherwise permitted under HIPAA without the 
patient’s authorization. 

18. For example, a person who commenced a lawsuit to recover 
money for his or her personal injuries was deemed to have 
waived the physician patient privilege with respect to those 
injuries. E.g., Hoenig v. Westphal, 52 N.Y.2d 605 (1981). Therefore, 
prior to HIPAA, release of the plaintiff’s medical record in 
response to a subpoena in an action claiming compensation for 
injuries was held to be appropriate.

19. The Worker’s Compensation Board has also adopted this 
requirement in an offi cial memorandum published on its website. 
Procedures for Subpoenaing Medical Records in Worker’s Compensation 
Proceedings, Subject 046-129, issued April 12, 2004, accessed 
at: http://www.wcb.state.ny.us/content/main/SubjectNos/
sn046_129.jsp.

20. Campos v. Payne, 2 Misc. 3d 921 (Civ. Ct. Richmond Co. 2003), 
Worker’s Compensation Board Bulletin, Procedures for Subpoenaing 
Medical Records in Worker’s Compensation Proceedings, Subject 046-
129, supra.

21. For example, under § 265.25 of the Penal Law, every case of 
a wound apparently infl icted by a fi rearm and every knife 
wound which is likely to result in death must be reported to 
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of the people to alter or abolish it.” That was pretty 
heady stuff for 1776; yet these are the very notions 
that have formed and informed the American 
psyche, and its culture, for the last two hundred 
and thirty plus years. This philosophy is never 
far from how the Supreme Court decides cases, 
because it led directly to the U.S. Constitution.

2. Only twelve years, and one disastrous attempt 
to form a central government, later, many of the 
same leaders who wrote the Declaration of Inde-
pendence agreed on the principles for creating the 
federal government. True to their philosophy that 
only the people could agree to delegate their inher-
ent rights, the Constitution was written as a careful 
blueprint for the three-part system of government 
that we have always known. Each part is “given” 
defi ned powers; and each part can exercise only the 
powers that it is given. 

 Since the Framers could not foresee the future, 
in some cases the specifi c powers were broadly 
written—as in the clause in Article I, Section 8 that 
allows Congress to make all laws “necessary and 
proper” to carry out the other specifi c powers that 
are given to it. In other cases, the Framers wrote 
clear prohibitions—as in the clause in the next Sec-
tion prohibiting states from entering into treaties 
or coining money.

 After the document was fi nished, it could not gain 
the needed votes of the states to adopt it, until a 
further statement of the rights of the people was 
added as the fi rst ten amendments. The so-called 
“Bill of Rights” is an added demonstration that the 
people of the new country were determined not to 
cede their rights and liberties to any type of gov-
ernment, unless they agreed to do so, and put that 
agreement in writing. The Bill of Rights makes it 
absolutely clear that they were not agreeing to give 
up their rights to freedom of speech, of religion, 
of the right to trial by a jury of their peers, and of 
many others that are engraved in the stone of the 
Bill.

 The takeaway here is that Framers of the Declara-
tion and the Constitution, and the members of the 
state legislatures who adopted the Constitution, 
were serious about the notion of individual rights 
and liberties. Some may regard that as a quaint 
expression of Eighteenth Century philosophy, but 
the fact remains that the words of the Constitution 
continue to enshrine that expression; the docu-

Lawsuits challenging the legality of the Patient Pro-
tection and Affordable Care Act (better known to you and 
me as the “Health Care Reform Act”) abound. Whether 
they are the suits brought by states’ attorneys general, 
by associations or by individuals, litigation has found 
its way into the federal courts. The central theme of the 
suits alleges that the Act violates various provisions of 
the federal Constitution, and so it must be nullifi ed by 
the courts. Constitutional challenges, while not rare, are 
always diffi cult to sustain. And they will be especially 
diffi cult here, since there was considerable debate in 
Congress, giving rise to the presumption that Congress 
considered the Constitution before passing the Act, and 
that the Act is adequately founded in sound Constitu-
tional principles.

Yet the lawsuits are real, and their impact may have a 
profound effect on American citizens, on business (par-
ticularly small business) and on the economy itself. Given 
that impact, it is the purpose of this analysis to consider 
what I believe to be the major Constitutional challenge—
the challenge to the “individual mandate,” requiring 
all citizens who have no health care insurance coverage 
to purchase that coverage by 2014, or pay a penalty for 
failure to do so. (There is a plethora of other challenges 
which I consider to be unlikely to succeed.)

Before doing so, however, there are a few critical 
concepts of American civics that must be understood as 
a foundation to this undertaking. Two of them are philo-
sophical principles, and three are political practicalities. 
But each is essential to an understanding of what the Su-
preme Court of the United States is likely to do with this 
Act. That is where this analysis must begin, and I begin it 
with:

The Two Bedrock Principles of Federalism
1. The Declaration of Independence is more than a 

letter to King George III informing him that the 
American colonies would no longer be saluting 
the British fl ag. Indeed, it is an elegant statement 
of the rights of individuals to be free to live their 
lives without the interference of a sovereign. The 
Declaration clearly announces that it is the people, 
themselves, who are the “sovereign,” and only the 
people can decide what rights they wish to assign 
to a government that they create for the purpose 
of protecting themselves and their families. It then 
goes beyond that notion to assert that, whenever 
a government created by the people becomes 
destructive of their sovereign rights, “it is the right 

Federalism and the Individual Mandate:
Refl ections on Constitutional Limitations
By James J. Barba, J.D.



36 NYSBA  Health Law Journal  |  Summer/Fall 2011  |  Vol. 16  |  No. 2        

ingly, the Constitution merely creates a Supreme 
Court, but it does not give it the power to declare 
laws, passed by Congress and signed by the Presi-
dent, unconstitutional. That power was taken by 
the Court for itself early in the Nineteenth Cen-
tury.1 Since neither remaining branch of govern-
ment disputed that taking, it soon became well 
accepted that the Court possessed it. This was the 
fi rst, fairly startling indication that the Court was 
a powerful third branch of government and would 
interpret the Constitution as it saw fi t.

 The notion that the Framers of the Constitution 
could not foresee the future has been established 
on countless occasions over the last two centu-
ries. What does free speech mean? How should 
Congress “regulate Commerce among the several 
states?” Can the United States legally have an Air 
Force (the Constitution mentions only an Army 
and a Navy?). Does the right to be free from illegal 
searches and seizures mean that all evidence ob-
tained as the result of one cannot be used at a trial? 
The list is endless. And, as our society advances, 
it only grows. Not only could the Framers not 
foresee an invention like the Internet, they did not 
foresee the steamboat. So, some body must inter-
pret and adapt and advance. By common consent, 
that body is the Supreme Court.

 The Court is not completely unfettered in what it 
does. If the Court declares a federal law unconsti-
tutional, either in whole or part, as is being re-
quested by the lawsuits growing out of the health 
care Act, Congress can rewrite the law and fi x the 
infi rmities (often a fairly easy exercise); or it can 
begin the process to amend the Constitution (a 
near impossibility). Beyond that, the Court must 
give some regard to precedent—that body of its 
own decisions over the years that bear on a point 
at issue, and help guide the way to a decision. But 
even here, precedent means what the Court says it 
does. And, while it does not happen routinely, the 
Court does overrule its own precedent. Perhaps 
the most notable example of this was in the area of 
school desegregation. In 1896, the Court famously 
ruled that “separate but equal” school facilities 
were constitutional. Fifty-eight years later, it held, 
unanimously, that such facilities were inherently 
unconstitutional. A fi rm precedent fell to a differ-
ent Court and different times.2

 The principle of precedent is critical to predicting 
the outcomes of lawsuits. It will fi gure importantly 
in the suits brought challenging the Act. But what 
is precedent? Simply (and perhaps cynically) 
stated, precedent is what the Supreme Court says 
it is, until the time comes that it says it is some-
thing else.

ment has been amended only rarely, and the Bill 
of Rights, never. Over the last two centuries, it has 
been the job of the Supreme Court to make certain 
that the directions of the Constitution are followed 
(but not exceeded) and that they are given ap-
propriate meaning despite the nature of the times, 
and the modernity of American society. How they 
have managed to do that suggests:

The Three Political Practicalities
1. It is well said that the Supreme Court “follows the 

election returns.” By this is meant that, irrespec-
tive of the times, the Justices of the Court under-
stand that their responsibilities, in part, include re-
fl ecting the current sentiment of the voting public 
in their decisions. There may be no better example 
of this than the Court during the Franklin Roos-
evelt administrations. Originally, the Court held 
that many of the programs of the New Deal could 
not pass constitutional muster, and declared them 
void. But as the economic crisis worsened, the 
President was resoundingly re-elected, and there 
was a threat to “pack” the Court with additional 
Justices. The Court came around and heard the 
voters. The Court “found” in the Constitution 
ways around what had been perceived to be bar-
riers, and the President (and the nation) got his 
way. There are innumerable other examples of the 
Court listening to public opinion. More recently, 
the Pentagon Papers were allowed by the Court to 
be published at the height of the criticism against 
the Vietnam war; and the Court forced Nixon to 
hand over his tapes to prosecutors at a time when 
it was clear that popular sentiment had turned 
against the President.

 Applying this “principle,” one might predict that 
the Court will not be able to turn a blind eye to the 
results of the general election of 2010. The sweep-
ing from offi ce of those Members of the House of 
Representatives, and even a few Senators, who 
voted for the health care Act may very well have 
signaled to the Court that individual opinion has 
already ruled on the Act, and that should be given 
considerable weight. Moreover, should the cases 
challenging the Act not reach the Court until after 
the 2012 Presidential election, the outcome of that 
contest could weigh heavily in the Court’s deci-
sion of the Act’s constitutionality. Clearly, were 
President Obama to lose his bid for reelection, the 
Court would read that result as a repudiation by 
the electorate not merely of the man, but also of 
his policies. Conversely, should the result in 2012 
be the opposite that, too, would penetrate the 
quiet corridors of the Court.

2. A second concept is that “the Constitution means 
what the Supreme Court says it does.” Interest-
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Applying the Principles to the Court and 
Applying the Court to the Act

It is only against this signifi cant background that the 
constitutionality of the Patient Protection and Affordable 
Care Act can be considered. In performing that consider-
ation, it is not my goal to produce a “law review quality” 
assessment. Rather I wished to take a practical look at the 
major issues that the Act presents and attempt to theorize 
how the Supreme Court will deal with them. Once all 
of the rhetoric surrounding the current legal challenges 
has been removed, most experts seem to agree that those 
issues are only two in number. Both focus on the “indi-
vidual mandate.” Politically, when Congress could not get 
the votes to put a, so-called, “public option” in the Act—a 
government-run health insurance agency that would sell 
insurance to the uninsured and thus compete with private 
insurers—it substituted the “individual mandate” for it.

The fi rst, and critically important, issue is the legal 
issue: can the Commerce Clause of the Constitution be 
deemed to allow Congress to mandate that individuals 
purchase health insurance and penalize someone who 
refuses?3 Some would expand this question slightly by 
asking: can the Commerce Clause, when read together 
with the “Necessary and Proper” clause, cited above, al-
low Congress to mandate that purchase and impose such 
a penalty for failure? In plainer English, I think the ques-
tion can be posed this way: does the Constitution give 
Congress the right to punish an individual who refuses 
to purchase a product, and so refuses to participate in 
commerce?

Second is the practical issue: if the Court holds that 
the mandate is unconstitutional, is the entire Act undone, 
because it cannot work without the insurance mandate 
and its associated penalty?

The Practical Issue
The practical issue is the easier to address. An im-

portant theme of the Act is that citizens with pre-existing 
medical conditions should not be priced out of the health 
insurance market, but should have such coverage avail-
able and reasonably priced. This is a very risky provision, 
and one tied inextricably to the mandate to purchase. If 
there is no mandate to purchase health insurance, then it 
is reasonable to expect that many (most?) will not pur-
chase it. Instead, such individuals will wait until they 
need medical care, possibly serious and expensive care, 
and then force insurers to sell them reasonably priced pol-
icies, because the Act does not permit that they be turned 
down for pre-existing conditions. Moreover, once the care 
has been delivered, and the health crisis is resolved, most 
who purchased the coverage can be expected to drop it. 

This possibility will have dire fi nancial consequences 
for the insurance carriers. They will pay large medical 
bills for a small and soon discontinued premium. In fact, 

3. The fi nal concept concerns pure politics. Certainly, 
few Americans would refer to the Justices of the 
Supreme Court as “politicians.” Indeed, codes of 
judicial ethics expressly forbid most judges from 
participating in any form of partisan politics.

 That said, the process by which a Supreme Court 
Justice is selected is among the most politically 
charged that one can imagine. Initially, a candidate 
is screened by a large cadre of White House staff-
ers to assure that the nominee can pass a variety 
of tests, everything from moral and religious 
background to consistency with the views that the 
President wishes to have represented by a new 
Justice. Over the years, so called “litmus tests” 
have been developed around politically diffi cult 
issues. Potential Court candidates must pass the 
tests to be considered worthy of nomination (said 
to be among the most important responsibilities of 
any President). And, once that rigorous procedure 
is completed, an even more highly political pro-
cess awaits the nominee in the U.S. Senate, where, 
in theory, a fi fty-one vote majority is needed 
for confi rmation. In reality, sixty votes are often 
needed to break a fi libuster by the party opposing 
the President. Thus, to sit on the Supreme Court, 
the nine non-political Justices are put through a 
political meat grinder unlike any other.

 To most of the Justices, the politics of the confi r-
mation process is nothing new. Virtually all of 
them have come from a political background at 
some point in their careers. Only a few come from 
a pure legal background—the practice of law, 
or seats on state and lower federal courts, with-
out ever having held political offi ce. However, 
whether they have had political careers or not, 
every Justice brings to the Court a “philosophy,” 
and that word is merely a proxy for the word 
“politics.” So, today, the Court has four Justices 
who tend to vote as Conservatives, and four who 
tend to vote as Liberals, on most issues. The ninth 
Justice, Anthony Kennedy, tends toward neither, 
and so has become the critical swing vote, the vote 
that determines the outcome of a case, 5-4. (Confer 
Bush v. Gore, 531 U.S. 98 (2000), wherein the Presi-
dential election, itself, was decided by a 5-4 vote.)

Each of the fi ve foregoing principles is important, be-
cause in deciding any particular case, Justices do not do 
so in a vacuum. They are the product of their experiences. 
Those experiences include politics and watching the na-
tion as it expresses its opinions. They are constrained—or 
sometimes liberated—by the words of the founding 
Documents, and by the Court’s previous decisions. They 
are highly intelligent individuals who accept their stabi-
lizing role in American society. And, they clearly under-
stand that the Court is the fi nal arbiter of every matter 
that comes before it.
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If the Court is intent on upholding the mandate (and 
thus the Act), it can get there politically. Indeed, several 
federal district courts and the Sixth Circuit Court of 
Appeals have already upheld it although the Eleventh 
Circuit has determined that the mandate is not constitu-
tional. Upholding the individual mandate will require 
a majority of the Justices to expand, signifi cantly, the 
Commerce Clause’s reach. That expansion would likely 
go something like this: it is clear that both the health of 
our citizens and the manner in which they pay for health 
care (i.e., insurance) has a signifi cant impact upon the 
nation’s economy, and so upon its commerce. The decision 
of any citizen not to buy health insurance, when taken in 
the aggregate with all similar decisions, rises to the level 
of an “activity” that affects interstate commerce. Since 
Congress has the power to legislate in the area of “activi-
ties” impacting interstate commerce, the mandate to buy 
health insurance is an appropriate exercise of that power. 
Decisions = Activity.

This political solution will mean that the four liberal-
leaning Justices (Ginsburg, Breyer, Sotomayor and Kagan) 
will have worked through an arrangement to have Justice 
Kennedy concur with their conclusion, if not actually 
agree with their reasoning. That will not be an easy lift for 
Justice Kennedy, but he might get there just as New Deal 
Justices fi nally agreed to uphold Roosevelt’s legislation. 
In this scenario, I would expect the conservative-leaning 
Justices (Scalia, Thomas, Alito and Roberts) to dissent, 
and dissent strongly. 

Achieving such a political solution will not be easy, 
and in the end, I believe that it will not be possible. The 
magnetic attraction of the federalism issue will, and ought 
to, prove too strong in a matter such as this, particularly 
given recent precedent of the Court in Commerce Clause 
cases, and the undeniable impact of the 2010 election 
results.

If the Act is subject to the full scrutiny of principles of 
federalism, upholding the individual mandate becomes 
much, much more diffi cult. (This is the point at which I 
will try to have this analysis not sound like a law review 
article. However, some basic understanding of Constitu-
tional precedent is required. I’ll attempt to provide it in 
plain English.)

As suggested, in determining the matter of constitu-
tionality, the meaning of the Commerce Clause alone, or 
the interplay between that Clause and the “Necessary and 
Proper” Clause of the Constitution, will be central.

Congress may exercise only those powers enumer-
ated in the Constitution. The Commerce Clause (Article I, 
Section 8, Clause 3) gives Congress the power “to regulate 
Commerce…among the several States.” This power has 
been widely interpreted by the U.S. Supreme Court to al-
low Congress to regulate persons, activities or things that 
use the channels of interstate commerce. The Court has 
held, generally, that commerce that is purely intrastate 

we already have two dramatic examples of the perni-
cious effect of this possibility.

The fi rst occurred in the late 1980s, when policymak-
ers in New York convinced Empire Blue Cross/Blue 
Shield, then the largest health insurer in the nation, to 
sell policies to those with pre-existing conditions, and 
to do so on a community-rated (i.e., low cost) premium 
basis. It took only a few years for this approach to result 
in fi nancial disaster for the company. In 1991 and 1992, 
the company’s medical claims for its community-rated 
policies so far exceeded expectation that it was forced to 
expend $300 million of its capital reserves and $100 mil-
lion of its investment income to pay them. It happened 
just that fast. By early 1993, with the company close to 
bankruptcy, the same policymakers were forced to create 
a special Commission to save it.4

Moreover, it appears that the relatively new Massa-
chusetts health reform law suffers from similar problems. 
In that state, there is a mandate requiring uninsured 
individuals to buy health insurance. The rates are not 
unreasonable, but the penalty for failure to purchase the 
coverage is small, and many have done the math. It can 
be less expensive to pay the penalty, forgo the coverage 
until it is needed, and then purchase it, despite pre-exist-
ing conditions, at a reasonable price. Insurers in Mas-
sachusetts are already suffering the fi nancial results and 
are asking for steep premium increases, which, so far, the 
State has denied.5

Given the dramatic experience of Empire, and the 
unfolding, similar experience in Massachusetts, it ap-
pears reasonable to conclude that legislation such as the 
Act can only succeed if there is an individual mandate to 
purchase health insurance, coupled with an enforceable 
(and enforced) signifi cant penalty to do just that. Without 
those, the pre-existing condition prohibition will either 
have to be eliminated, thus gutting the Act, or, if left in 
place, can be expected to result in fi nancial chaos for the 
insurers.

The Legal Issue
And so it is that the fi rst issue, the constitutionality 

of the mandate to buy insurance, becomes the hook upon 
which the federal Act will hang. Attempting to predict 
what the Supreme Court will do with an issue as publicly 
debated and as volatile as the Act is very dangerous. As 
mentioned earlier, the current Court appears to be split 4 
and 4 (liberals and conservatives), with Justice Kennedy 
able to swing in either direction on any given issue. That 
noted, let me go into harm’s way.

From an understanding of the Court’s history on 
similarly diffi cult matters, the Court can decide the con-
stitutionality of the public mandate in one of two ways. 
It can be decided either politically, or it can be decided as 
a matter of federalism—namely the fi rst two principles 
enunciated in the beginning of this analysis. 
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must spend a percentage of it every year? What about 
deciding not to take a vacation? The examples could go on 
and on, and they lead to some extraordinarily unpleasant 
intrusions into personal liberties—the types of liberties 
that the people were careful not to give away when the 
Constitution was written. 

Said succinctly, deciding to “do nothing” cannot in 
any but the most tortured way be said to be the equiva-
lent of “doing something.” And, the Supreme Court prec-
edent is clear—if Congress wants to legislate in the area 
on interstate commerce—someone must “do something.” 
There has to be some activity to regulate.

Finally, if the Commerce Clause cannot get the Court 
to the constitutionality of the mandate, then the Court 
will get little help from the “Necessary and Proper” 
Clause. While that Clause has been widely interpreted 
by the Supreme Court, many legal scholars understand 
that it can be used only when it can be linked to a consti-
tutionally enumerated power (and also does not violate 
a constitutional prohibition). If the Supreme Court rules 
that the individual mandate cannot be linked to the Com-
merce Clause powers (e.g., inactivity cannot be regu-
lated), then there is nothing to which to attach the “neces-
sary and proper” authority. “Necessary and Proper” is 
not additive. It does not create an additional new power 
for Congress. It exists only to help Congress legislate 
in those areas in which it has specifi c powers under the 
Constitution.

Other legal scholars refute this interpretation of “nec-
essary and proper,” saying that it eviscerates the power. 
This opposing point of view would aggregate all of the 
important reasons that Congress might have to pass the 
health reform legislation, and suggest that, taken together, 
they can be related to Congress’ “necessary and proper” 
powers to include the mandate as an essential part of that 
legislation. This type of aggregation was employed by 
the Court recently in United States v. Comstock.9 However, 
that opinion (on very different facts) was such a mix of 
concurrences and dissents that it is safe to consider its 
approach not to be reliable precedent. It is also exactly the 
same type of “bootstrapping” logic that would conclude 
that doing nothing is the equivalent of doing something.

Far more reliable, indeed, and the time-tested way to 
view the “necessary and proper” power was given to us 
in 1819 by Chief Justice John Marshall in the seminal case, 
McCulloch v. Maryland.10 He wrote “let the end be legiti-
mate, let it be within the scope of the Constitution, (then) all 
means which are appropriate, …which are not prohibited, 
but consistent with the letter and spirit of the Constitu-
tion, are constitutional” (emphasis added). This applica-
tion of the “necessary and proper” powers of Congress 
has withstood the test of time. And, if the Court uses it, 
the individual mandate will fall, because it is not “within 
the scope of the Constitution” (again, inactivity cannot be 
regulated by Congress under the Commerce Clause).

may not be regulated. Does the Act’s mandating a single 
individual to purchase insurance rise to the level of inter-
state commerce, or is it something lesser? The question 
will turn on the concept of what constitutes “activity” 
and what does not.

As suggested, those who support the mandate view 
the matter as one, clearly, of interstate commerce, either 
as applied to a single individual, or in the aggregate, 
as applied to all individuals whose refusal to purchase 
health insurance would have measurable economic im-
pact: “Far from inactivity, by choosing to forgo insurance 
(these individuals) are making an economic decision to 
try to pay for health care services later, out of pocket…
collectively shifting billions of dollars…onto other market 
participants.”6 

Those who argue to overturn the mandate maintain 
that Congress is attempting to regulate not economic 
activity that substantially affects interstate commerce, but 
inactivity; that the regulated individual, with no health 
insurance, is doing nothing but living and breathing in 
his own home: “Neither the Supreme Court nor any other 
federal circuit court of appeals has extended the Com-
merce Clause to compel an individual to involuntarily 
enter the stream of commerce by purchasing a commod-
ity in the private market.”7 

This is a critical distinction, and it will prove diffi cult 
for the Supreme Court to resolve. The Court has never 
ruled that doing nothing rises to the level of activity 
constituting interstate commerce. In all of its cases, even 
those few in which the Court has said that many indi-
vidual acts of activity that are all intrastate in nature can 
be aggregated, and interstate commerce can be derived 
from the aggregation, there still has to be activity. There 
has never been a ruling that doing nothing, or adding 
together many acts of doing nothing, can rise to become 
activity, and thus become interstate commerce. In fact the 
Court has ruled that it will not “pile inference on infer-
ence” in an attempt to create interstate commerce.8 

The Constitution gives Congress the power to regu-
late interstate commerce. If there is no such commerce, 
Congress has no such power. That’s federalism. That’s 
the meaning of the people giving to a central government 
only those powers specifi cally set forth in the Constitu-
tion, and retaining all others to themselves or to their 
states. As noble as one might consider the aims of the 
individual mandate to be, if it cannot be squared with the 
Constitution, it is a nullity.

Imagine where the Court’s holding that an indi-
vidual’s deciding to do nothing might lead. For example, 
if citizens decide not to buy automobiles in any given year, 
can Congress legislate that they must? The impact of the 
auto industry on the economy and interstate commerce 
is indisputable. What if citizens decide not to spend any 
of their discretionary income at local malls, or decide not 
to spend any of it at all? Can Congress legislate that they 
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3. Except for the Commerce Clause, there is no other Constitutional 
power given to Congress that might, completely, support its power 
to create the individual mandate.

4. For purposes of full disclosure, I was the Chairman of that 
Commission. While Empire’s problems were vast and varied, this 
single problem, left unaddressed, would have brought down the 
Company.

5. There is no question of the constitutionality of the Massachusetts 
mandate under its State Constitution. States can justify such 
measures under their broad police powers, a power that is not 
available to Congress under the U.S. Constitution.

6. Thomas More Law Center et al. v. Obama, 720 F. Supp 882, 894 
(E.D. Mich. 2010).

7. Virginia v. Sebelius, 728 F. Supp. 768, 782 (E.D. Va. 2010).

8. United States v. Lopez, 514 U.S. 549, 567 (1995).

9. Unites States v. Comstock, 560 U.S. __ (2010); 130 S. Ct. 1949.

10. McCulloch v. Maryland, 17 U.S. 316, 421 (1819).

11. State of Florida, et al. v. United States Department of Health and 
Human Services (U.S. District Court for the Northern District of 
Florida, January 31, 2011).

James J. Barba was named chairman of the Albany 
Medical Center’s Board of Directors in July, 1994 and 
served in that position through June, 2006. He was 
named president and chief executive offi cer in March, 
1995. He was formerly senior counsel to the Albany law 
fi rm of Hiscock & Barclay.

As dangerous as it is to predict what the Supreme 
Court might do on any given issue (and, frankly, as 
much as I might like the result to be different), the Court 
should rule that the individual mandate is unconstitu-
tional. Whether it will go as far as a district court case 
in Florida that came to this conclusion,11 and also rule 
that the entire Act, itself, must be declared null and void, 
because the entire purpose of the Act is invalidated when 
the individual mandate falls, is beyond my scope here. 
Moreover, it is really not necessary to reach the issue of 
the legality of the entire Act. As explained earlier, with-
out the mandate, without being able to assure that all 
citizens will have health insurance at all times, the insur-
ers will not be able to withstand the economic assault on 
their businesses. If the mandate must be excised, Con-
gress will have to re-address the remaining provisions of 
this far-reaching law.

I think that we can all predict how anxious Congress 
will be to do that.

Endnotes
1. Marbury v. Madison, 5 U.S. (1Cranch) 137 (1803).

2. Plessy v. Ferguson, 163 U.S. 537 (1896); Brown v. Board of 
Education of Topeka, Kansas, et al., 347 U.S. 483 (1954).
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present, or future payment for the provi-
sion of health care to an individual.3

The general HIPAA rule is that individuals have 
the right to access their own health information4 and 
to determine who else may do the same. Covered enti-
ties are those entities for which HIPAA governs the use 
and disclosure of health information, such as health care 
providers and health care plans.5 Covered entities need 
not give an individual access to that individual’s health 
information if: (1) the information is reasonably likely to 
endanger the life or personal safety of the individual or 
another person;6 (2) the information was obtained under 
an agreement of confi dentiality;7 (3) the information is 
psychotherapy notes;8 or (4) the information was pre-
pared in anticipation of litigation.9 

HIPAA permits access to a principal’s health informa-
tion which is not at the direction of the principal or the 
principal’s agents.10 Access may be required by law, i.e., a 
“mandate contained in law that compels a covered entity 
to make a use or disclosure of health information11 and 
is enforceable in a court of law.”12 A simple request by an 
attorney at law, or even an attorney’s subpoena,13 does 
not provide such access because those requests are not 
automatically enforceable in a court of law.14 

There are two general ways in which individuals 
may give agents they choose access to their individu-
ally identifi able health information that a covered entity 
holds. In one, covered entities must provide access, and 
in the other the covered entities may choose whether to 
grant access. Principals often provide such access because 
principals fi nd such delegations relieve the principal of a 
burdensome task and provide for the possibility that the 
principal may be unable to request the information when 
it may be useful to the agent.

A. HIPAA Personal Representatives Have the Right 
to Access Health Information

First, if the agent is treated under HIPAA as an 
individual’s personal representative,15 the agent must be 
given the same access as the individual,16 i.e., the right to 
discuss the individual’s health information with repre-
sentatives of the covered entities, and the right to inspect 
and receive copies of records with covered entities.17 An 
agent is treated as an individual’s personal representative 
if under applicable law the agent “has authority to act on 
behalf of an individual who is an adult or an emancipated 
minor in making decisions related to health care.”18 These 
agents require access to an individual’s health informa-

New York law unduly limits the ability of individu-
als to have an agent they choose help them in obtaining 
and paying for their health care.1 This article shows how 
attorneys may enable individuals to overcome these bar-
riers by preparing HIPAA authorizations and modifying 
the New York statutory templates for health care proxies 
and powers of attorney. This article also suggests how the 
New York Unifi ed Court System Offi ce of Court Admin-
istration (“OCA”) and the New York State legislature 
may reduce questions about the intended authority of the 
agents by changing the rules applicable to powers of at-
torney, health care proxies, and the privacy of health care 
information. The suggested changes are so intuitive and 
benefi cial that the New York State Department of Health 
(“NYSDOH”) and many well-meaning health care pro-
viders and health plans treat the changes as if they all had 
been adopted. However, not all providers and plans are 
well-meaning or willing to act contrary to the law or legal 
documents. It is particularly important to adopt these 
changes because when questions about an agent’s author-
ity arise, the principal often fi nds it diffi cult or impossible 
to request the health information on one’s own, or to 
execute new agency agreements. 

I. HIPAA—The Federal Law Governing Access
to Health Care Records

In 1996, the Congress enacted the federal health-
privacy law known as Health Insurance Portability and 
Accountability Act (“HIPAA”).2 HIPAA has two major 
privacy goals. First, the law enhances an individual’s 
access to his or her health information by requiring the 
disclosure to the individual of a broad defi nition of health 
information. Second, the law diminishes the access of 
others to the same information by limiting the condition 
under which such access is available. 

HIPAA governs access to an individual’s health infor-
mation, which is defi ned very broadly as 

any information, whether oral or record-
ed in any form or medium, that–
(A) is created or received by a health 
care provider, health plan, public health 
authority, employer, life insurer, school or 
university, or health care clearinghouse; 
and (B) relates to the past, present, or 
future physical or mental health or condi-
tion of an individual, the provision of 
health care to an individual, or the past, 

Common Sense Suggestions to Reduce Legal Barriers 
Facing New Yorkers Who Wish to Choose an Agent to 
Help Them in Obtaining and Paying for Their Health Care
By Albert Feuer
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efi t claimant, particularly with respect to a claims denial, 
as entitled to the same plan information as the principal, 
including the principal’s health information. The latter is 
consistent with the ERISA claims regulation mandate.30

State law also allows persons not chosen by the 
principal to make decisions related to health care on 
their behalf. Those persons are also HIPAA personal 
representatives. For example, if no will is probated for a 
decedent, the affairs of a decedent estate are taken care 
of by an administrator usually chosen from among the 
decedent’s next of kin.31 Such administrators may ad-
dress the decedent’s health care payment obligations and 
health care benefi t entitlements. Similarly, if an individual 
with capacity to choose a health care agent does not do 
so before becoming incapacitated, a person is given such 
authority as the individual’s health care surrogate under 
the Family Health Care Decisions Act (“FHCDA”).32 As 
with estate administrators, fi rst priority is generally given 
to next of kin.33 These HIPAA personal representatives are 
not the subject of this article, so they will not be discussed 
extensively. 

B. HIPAA Authorized Agents Do Not Have the Right 
to Access Health Information but May Be Given 
Access to Such Information

Second, access, which presumably does not exceed 
the principal’s right to discuss his or her health informa-
tion and to copy and review records,34 may, but need not, 
be provided35 if the individual executes a written autho-
rization for the agent that satisfi es the HIPAA criteria.36 
Unlike disclosures to individuals or their personal repre-
sentatives, a covered entity must make reasonable efforts 
to limit disclosures in response to HIPAA authorizations 
to the minimum necessary to accomplish the intended 
purpose of the disclosure.37

HIPAA authorizations may not generally be made 
with compound documents, i.e., they may not be com-
bined with another document.38 The documents must be 
written in plain language39 and may only be revoked with 
a writing.40 The authorization must contain the following 
elements:

(i) A description of the information to be used or 
disclosed that identifi es the information in a 
specifi c and meaningful fashion;

(ii) The name or other specifi c identifi cation of the 
person(s), or class of persons, authorized to 
make the requested use or disclosure;

(iii) The name or other specifi c identifi cation of 
the person(s), or class of persons, to whom the 
covered entity may make the requested use or 
disclosure;

(iv) An expiration date or an expiration event that 
relates to the individual or the purpose of the 
use or disclosure;

tion to exercise their authority prudently. Three kinds of 
decision-makers are generally relevant. Those who make 
health care decisions pursuant to health care proxies.19 
Those who make health care fi nance decisions pursu-
ant to powers of attorney.20 Finally, an executor, who is 
chosen by the principal to act on behalf of the principal’s 
estate, is also a personal representative.21

There is one important limit on the extent to which 
covered entities must treat an individual’s personal 
representative as the individual for HIPAA purposes.22 
HIPAA personal representatives are entitled only to 
“information relevant to such personal representation.”23 
For example, if the decision-maker responsible for health 
care decision-making is considering alternative treat-
ments for the individual’s coronary condition, it may 
be argued that information about a broken leg treated 
several years ago by physicians not then treating the 
individual is not relevant to the agent’s limited responsi-
bility.24 Similarly, if the decision-maker is not responsible 
for paying the individual’s health care bills, it may be 
argued that information about the individual’s insurance 
coverage or health condition is not relevant to the agent’s 
limited responsibility.25 To avoid such questions, individ-
uals may wish to provide their chosen personal represen-
tatives with broader HIPAA authority, as discussed infra. 

HIPAA does not affect state law limits on the selec-
tion by a principal of an agent to make decisions related 
to the principal’s health care.26 State law may limit the 
persons who are eligible to be a personal representa-
tive and their authority. For example, the health care 
agent under the New York health care proxy law may 
not simultaneously act as a principal’s attending physi-
cian.27 State law may also limit the extent of the decision 
making by the personal representative. For example, 
New York statutory short form powers of attorney28 may 
not be used for health care decision-making, but only for 
health care fi nance decision-making.29

Principals may further limit the authority of their 
personal representatives. For example, the principal may 
choose to have a health care agent be responsible only for 
certain decisions, such as those pertaining to the provi-
sion of all life-sustaining treatment other than artifi cial 
hydration or nutrition. Similarly, the principal may 
choose to have a health care fi nance agent responsible 
only for paying the principal’s health care bills, but not 
for obtaining health insurance benefi ts. 

A principal’s attorney at law representing a principal 
in a dispute pertaining to the principal’s health care does 
not thereby become the principal’s personal representa-
tive with respect to such litigation because such represen-
tation does not generally give the attorney the authority 
to make decisions related to health care on behalf of their 
principals. However, there appears to be one exception in 
practice. ERISA plans generally treat an attorney at law, 
who shows that he or she is representing an ERISA ben-
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II. Using New York Health Care Proxies and 
Associated HIPAA Authorizations to Access a 
Principal’s Health Records

New York State permits any competent adult to ap-
point an agent to make health care decisions on his or her 
behalf 52 using a document called a health care proxy.53 
The statute describes such agent as the adult’s health care 
agent.54 The agent, however, is only empowered to make 
health care decisions if and when there is a determina-
tion by an attending physician that the principal lacks the 
capacity to make health care decisions.55 If the principal 
objects to the lack of capacity determination a court must 
decide if the principal has the capacity.56

The statute, after setting forth the requirements for 
the content and the execution of a health care proxy, sets 
forth an illustrative proxy form:57

Although this format is not required,58 many prac-
titioners prefer to use either this format or the slightly 
different one issued by the NYSDOH.59 This choice mini-
mizes questions about statutory compliance. The most 
common change to this template is the addition of a re-
vocation provision, thereby minimizing any confusion by 
the principal about how to do so,60 such as the following:

I may revoke this proxy at any time in its 
entirety by (a) executivng a new proxy, 
(b) notifying a health care provider orally 
or in writing of such revocation; or (c) 
notifying any Agent orally or in writing 
of such revocation. In addition, at any 
time when I am able to make my own 
health care decisions I may revoke the ap-
pointment of a specifi c Agent by notify-
ing such Agent or a health care provider 
orally or in writing of such revocation.61

The health care agent appointed in a health proxy is a 
HIPAA personal representative because the statute gives 
the agent the requisite authority62 as follows:

Subject to any express limitations in the 
health care proxy, an agent shall have the 
authority to make any and all health care 
decisions on the principal’s behalf that 
the principal could make.63 

Thus, this provision gives the agent access to all 
health information relevant to the agent’s making any 
and all the health care decisions on behalf of the principal, 
subject to the express limitations of the proxy. However, 
the proxy statute also explicitly describes the authority 
of a health care agent to obtain the principal’s health care 
records as follows:

Right to Receive Information. Notwith-
standing any law to the contrary, the 
agent shall have the right to receive medi-
cal information and medical and clinical 

(v) A statement of the individual’s right to revoke 
the authorization in writing and the exceptions 
to the right to revoke, together with a descrip-
tion of how the individual may revoke the 
authorization;

(vi) A statement that information used or disclosed 
pursuant to the authorization may be subject to 
redisclosure by the recipient and no longer be 
protected by this rule;

(vii) Signature of the individual and date; and

(viii) If the authorization is signed by a personal 
representative of the individual, a description 
of such representative’s authority to act for the 
individual.41

Documents, such as health care proxies, powers of 
attorney, or wills,42 which, as discussed above, make an 
agent chosen by an individual the HIPAA personal repre-
sentative of the individual, do not have to satisfy any of 
these conditions. 

C. Federal Enforcement of HIPAA Privacy Rights

HIPAA requires covered entities to have appropri-
ate administrative, technical, and physical safeguards to 
protect the privacy of protected health information.43 The 
U.S. Department of Health and Human Services (“HHS”) 
may review such safeguards.44 Individuals who have 
complaints about whether they have received informa-
tion to which they are entitled under HIPAA or that 
their information was disclosed contrary to HIPAA may 
complain to the Offi ce of Civil Rights at the HHS (“OCR 
at HHS”).45 If the OCR at HHS fi nds there was a HIPAA 
violation, the OCR at HHS may move for the imposition 
of civil penalties46 or criminal penalties.47 HIPAA pro-
vides no private right of action.48 However, there may be 
a private right of action under the Employee Retirement 
Income Security Act of 1974, as amended (“ERISA”), 
against ERISA plan fi duciaries who improperly disclose a 
participant’s health information.49 State attorneys gen-
eral also may enjoin HIPAA violations or move to obtain 
damages in the amounts of the penalties that the HHS 
could have obtained. The HHS was required to establish 
a procedure by February 17, 2012 by which victims of 
HIPAA violations may receive a fraction of the monetary 
penalties or settlements collected with respect to such vi-
olations.50 No such procedure has been established. Some 
commentators have criticized the lack of private right 
of action for those individuals whose identifi able health 
information was improperly released.51 There appears 
to be little commentary on the lack of a private cause of 
action by a HIPAA personal representative who is unable 
to obtain information to which he or she is entitled under 
HIPAA. This access is the principal focus of this article.
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an ill person by obtaining and distributing health care 
records among the different physicians. For example, by 
maintaining copies of health care tests, they can often 
eliminate the need for tests to be repeated. Moreover, with 
such involvement the named agent will be aware of the 
principal’s health care providers and health condition in 
the event the named agent becomes the principal’s health 
care agent. 

These supplemental HIPAA authorizations are usu-
ally effective immediately. As with a fi nancial power of 
attorney, the principal and agent usually decide in concert 
whether to have the authorization exercised immediately 
or to wait for the principal’s loss or diminishment of 
capacity. In any case, in accord with the prohibition on 
compound HIPAA authorization described above, the 
document may not reference the health care proxy. If the 
HIPAA authorization covered all providers, the principal 
would not need to execute one for each provider.70 The 
authorization provisions would also include the right of 
the agent to discuss the patient’s health care and infor-
mation, which is often omitted, such as the following 
provisions:

I MARY ROE residing at 123 Any Av-
enue, Brooklyn, New York 11201, au-
thorize JOHN DOE, residing at 888 Any 
Street, New York, New York 10011, to 
have the same rights I have under the 
Health Insurance Portability and Ac-
countability Act (“HIPAA”) regarding the 
use and disclosure of all my individually 
identifi able health information71 that is 
with any of my past, present and future 
health care providers or with any of my 
past, present and future health plans. 

I authorize all my past, present and 
future health care providers, and all my 
past, present and future health plans to 
discuss my health care and individu-
ally identifi able health information with 
JOHN DOE. 

I understand any information disclosed 
pursuant to this authorization may be re-
disclosed by the recipient and no longer 
be protected by HIPAA.

The HIPAA authorization would also contain a brief 
description in plain language of (1) its indefi nite duration 
and how to revoke it, and (2) the right of the principal 
to refuse to execute such a broad authorization, or any 
authorization, such as the following:

This HIPAA authorization shall be ef-
fective immediately upon execution and 
remain in effect indefi nitely. 

I may revoke this authorization at any 
time by delivering a signed and dated 

records necessary to make informed de-
cisions regarding the principal’s health 
care.64

This provision arguably substantially reduces the 
personal representative’s HIPAA authority that otherwise 
results from the agent’s decision making rights.65 The 
provision may not include the authority to obtain records 
regarding the principal’s health care bills, past or future, 
or the principal’s health care benefi ts, which many agents 
would want to consider in making health care decisions. 
Similarly, using the phrase “medical information and 
medical and clinical records” rather than the broader 
HIPAA phrase “health information” may also reduce the 
HIPAA authority of the agent otherwise provided in the 
decision making section. For example, dental informa-
tion is health information which may not be regarded as 
medical information. 

Questions may arise about whether the health care 
agent is requesting health care information that is not 
“necessary to make informed decisions regarding the 
principal’s health care” and thereby exceeding his or her 
authority.66 Such questions arise most often from health 
care providers who are no longer treating the principal, 
and may be concerned about challenges to the quality of 
their treatment.67

Many principals prefer to avoid any of the above 
questions about their health care agent’s HIPAA au-
thority by giving their health care agent access to all 
their health information with a supplemental HIPAA 
authorization. 

These supplemental HIPAA authorizations are not 
usually included in current health care proxies. Even if 
they did not endanger the acceptability of health care 
proxies,68 it would be unwise to include a HIPAA autho-
rization within the health care proxy. HIPAA authoriza-
tions, which provide access to health information, may 
only be revoked in writing.69 Principals, however, often 
want the ability to revoke health care proxies, which 
provide health decision-making authority, by an oral 
statement to a health care provider or a named agent. 
Thus, a typical health care proxy would not satisfy the 
written revocation part of the HIPAA authorization 
requirements. Although it is possible to have distinct 
revocation provisions for different parts of the proxy, it 
would probably make the health proxy unduly complex 
for most principals.

Many principals also wish to have assistance from 
the health care agent named in their health care proxy 
when the principal is infi rm but still capable of making 
health care decisions. With the diminution in the num-
ber of trusted family doctors who coordinate health care 
treatment, patients and their advocates often have to take 
more control over their health care, particularly if they 
have multiple current and former treating physicians. 
Advocates can often remove a considerable burden from 
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revoke such powers and the inability of these powers to 
grant the authority to make health care decisions.78

Third, these powers must describe an agent’s fi du-
ciary responsibilities under a power of attorney.79

None of these requirements is applicable to health 
care proxies, which are not Title 15 powers of attorney.80 

A principal may use one of two approaches to au-
thorize an agent to make his or her health care fi nance 
decisions.

The fi rst approach uses the general purpose template 
set forth in the statute as the New York Statutory Short 
Form of Power of Attorney (the “Short Statutory POA”).81 
This form permits the principal to check item (K) and 
thereby give the agent authority with respect to “health 
care billing and payment matters; records, reports, and 
statements.” A construction statute specifi cally addresses 
the access to health care records by this language gives as 
follows:

the language conferring authority with 
respect to “records, reports and state-
ments,” must be construed to mean that 
the principal authorizes the agent:

1. To access records relating to the provi-
sion of health care and to make decisions 
relating to the past, present or future 
payment for the provision of health care 
consented to by or on behalf of the prin-
cipal or the principal’s health care agent 
authorized under state law. In so doing 
the agent is acting as the principal’s per-
sonal representative pursuant to sections 
1171 through 1179 of the Social Security 
Act, as added by sections 262 and 264 
of Public Law 104-191 [HIPAA], and ap-
plicable regulations. This authority shall 
not include authorization for the agent to 
make other medical or health care deci-
sions for the principal;82

As with the similar health care proxy section this 
explanation is unnecessary and arguably reduces the 
HIPAA authority of the personal representative. Why is 
the authority to access records limited to those pertain-
ing to certain consented health care? It is not clear if it is 
sensible to require consent. For example, emergency care 
is often provided without consent. More important, item 
(K) does not give the agent any authority to determine or 
obtain any health benefi t payments to which the principal 
may be entitled, and the construction statute makes no 
attempt to imply such authority.83 

The other items that may be checked on the template 
do not unambiguously provide the requisite authority to 
obtain health care benefi ts payments from health care in-
surers, government programs or employers. Those items 

writing to JOHN DOE, either in person 
or by fi rst-class mail, FEDEX, UPS or 
courier, to JOHN DOE’s last known ad-
dress. My revocation shall be effective 
upon such delivery, but will not be effec-
tive to the extent that JOHN DOE, health 
care provider, or a health plan has acted 
in reliance upon this authorization. 

I understand I may refuse to sign this 
authorization, and instead may sign an 
authorization directed only at a named 
health care provider or health plan. 

I understand I may refuse to sign this 
authorization, or refuse to sign an autho-
rization directed only at a named health 
care provider or health plan, and instead 
may sign no authorization.

These HIPAA authorizations, unlike many HIPAA 
authorizations, do not have limited durations, such as a 
one-year period, because they are associated with health 
care proxies are intended be in effect when the proxies 
are in effect, and perhaps prior to such time. However, 
health proxies may remain in effect during an indefi nite 
disability. Thus, it would not be practical to give the prin-
cipal the right to decide periodically whether to renew 
the proxy and associated proxy. Of course, the principal 
could revoke the proxy and HIPAA authorization at any 
time he or she has the capacity to do so.

III. Using New York General Powers of Attorney 
and Associated HIPAA Authorizations to 
Access a Principal’s Health Records

Powers of attorney, which are written documents by 
which a principal with capacity designates an agent to 
act on his or her behalf,72 are governed by GOL Title 15 of 
Article 5 unless there is an applicable exclusion.73 There 
is an applicable exclusion for powers created pursuant 
to other statutes.74 The exclusion specifi cally includes 
powers to make health care decisions, i.e., health care 
proxies.75 HIPAA (health care information) authorizations 
are implicitly included because they are created pursuant 
to HIPAA, a federal statute.76 Title 15, however, governs 
powers of attorney appointing agents to make health care 
fi nance decisions.

Title 15 powers of attorney must meet three major 
requirements. 

First these powers must meet requirements about the 
style and execution of the form. They govern the size and 
clarity of the type face, and how the principal and the 
principal’s agent, known as the principal’s attorney, may 
execute the power.77 

Second, these powers must contain specifi c warning 
language for the principal, which describes the ability to 
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providers, employers or health plans. My 
agent may delegate this authority to any 
attorney at law retained to assist in these 
matters related to my health care. 

I understand that this authority does not 
authorize my agent to make health care 
decisions for me. 

Under applicable law, the fi rst paragraph gives the 
agent authority to make a decision related to the princi-
pal’s health care.91 Thus, the agent is a HIPAA personal 
representative.92 Therefore, under HIPAA the agent has 
the right to inspect and receive copies of the health care 
records described in the second paragraph.93 

The second paragraph explicitly confi rms that right 
(but does not change that right), so the principal knows 
that he has given the agent such rights. Moreover, the 
principal explicitly grants the agent the right to discuss 
health care information, which is often omitted,94 so that 
the agent may fulfi ll his health care responsibilities most 
effi ciently.

However, as with the health care proxy, the limits on 
the agent’s representation may generate questions wheth-
er individually identifi able information being sought is 
“relevant to the representation.” Such questions tend to 
arise most often when (1) the health care fi nance agent is 
disputing the principal’s payment obligation or benefi t 
entitlement; (2) the health care fi nance agent is seeking 
information about different contemplated treatments 
to better determine their costs, after taking into account 
applicable health plan benefi ts, to assist the health care 
agent, who is responsible for deciding upon treatment. 

Thus, supplemental HIPAA authorizations identical 
to those presented in the health proxy discussion are often 
used, although it is possible to include such authoriza-
tions as part of the power of attorney. The power of at-
torney often has revocation provisions similar to a HIPAA 
authorization, so the health proxy issue of distinct revoca-
tion provisions does not arise, although it would probably 
be advisable to present the HIPAA authority as a declin-
able option. The principal is far more likely to under-
stand that he or she may decline to grant such additional 
authority if the authorization is a free standing document, 
rather than part of the extensive document that must be 
used for a power of attorney, even one limited to health 
care fi nance issues. Principals who choose one person to 
be their health care agent and another to be their health 
care fi nance agent often wish to limit the health informa-
tion that the latter may obtain, so it is advisable to clearly 
permit such a limitation.

This approach has a serious disadvantage. Modifi -
cations undermine the very reason the statutory short 
form power was adopted. As with the health care proxy 
template, the aim is to eliminate the time and expense re-
quired to review non-standard grants of authority. Thus, 

also require the principal to give far more authority to the 
health care agent than the principal may prefer. Check-
ing item (O), which gives the attorney authority over all 
other matters,84 may not work. The diffi culty is that the 
billing construction statute explicitly provides that item 
(K) authorizes the “health care decisions” described,85 
which is an exception to the rule that Title 15 powers 
of attorney may not authorize health care decisions.86 
Checking item (F), which gives the agent authority with 
respect to “insurance transactions,” may not authorize 
the pursuit of benefi t claims (including learning of pre-
treatment coverage) under health care insurance plans, 
although the right to choose health care policies is set 
forth in the pertinent construction statute.87 The diffi culty 
is that the pertinent claims section of the construction 
statute seems to be limited to obtaining “the proceeds 
of any contract of insurance.”88 This phrase is usually 
associated with life insurance, rather than health care 
insurance. In fact, some health insurers have reportedly 
taken the position that section (F) is not applicable, and 
it is questionable why it should be necessary to give the 
intended health care fi nance agent responsibility for life 
insurance matters. Similar questions arise with respect 
to whether the reference to “government programs” in 
item (J) encompasses government health insurance plans, 
because the pertinent construction statute is totally silent 
about the signifi cance of the phrase.89

Many attorneys thus add a modifi cation to the Short 
Statutory POA addressing the authority of the health 
care fi nance agent with respect to benefi t entitlements, to 
benefi t disputes and to discussions with relevant parties, 
such as the following:

Authority to (1) determine and make 
the appropriate payments, if any, for my 
health care; (2) determine and obtain my 
health care insurance benefi ts, if any; (3) 
determine and obtain my government 
health care benefi ts, if any; (4) determine 
and obtain my employer health care 
benefi ts,90 if any; (5) represent me in any 
disputes, administrative proceedings 
and/or litigation with respect my health 
care payment obligations or my health 
care benefi t entitlements, and (6) obtain 
appropriate care for me (as determined 
by me, my health care agent, guardian, 
my health care surrogate, or any other 
person authorized to make my health 
care decisions).

Authority to (1) review and obtain 
copies of my health care records that is 
relevant to the authority set forth in the 
above paragraph, and (2) discuss my 
health care information that is relevant 
to the authority set forth in the above 
paragraph with any of my health care 
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The second approach has two disadvantages. First, 
considerable time and money may have to be used to 
explain the signifi cance of a power of attorney that is not 
generated from the state sanctioned template, even one 
limited to the narrow task of appointing a health care 
fi nance agent. Second, it is a burden for a principal to 
execute multiple powers of attorney each directed at spe-
cifi c issues, particularly if the principal wishes to delegate 
many responsibilities to a single agent. 

IV. The Interaction between HIPAA and New 
York Health Care Privacy Rules 

HIPAA applies three general preemption principles 
to state law. First, states may enhance HIPAA protections 
by making it easier for individuals to obtain their health 
information and harder for others to be permitted to 
obtain such information. Second, states may not diminish 
HIPAA protections either by making it harder for indi-
viduals to obtain their health information or by making 
it easy for others to be permitted to obtain such informa-
tion. Third, states may require an individual’s health 
information be provided to the individual or others.

HIPAA generally preempts all state law,100 which 
includes common law.101 However, there is an exception 
for “more stringent” provisions of state law that relate to 
the privacy of health information.102 In a set of guidance 
in the form of FAQs available on the internet, the HHS 
declared: 

In general, a State law is “more stringent” 
than the HIPAA Privacy Rule if it relates 
to the privacy of individually identifi -
able health information and provides 
greater privacy protections for individu-
als’ identifi able health information, or 
greater rights to individuals with respect 
to that information, than the Privacy Rule 
does.103

There is additional elaboration in the HIPAA defi ni-
tions, which includes the phrase “more stringent.”104 
The USDHHS will not make determinations regarding 
whether a state law is more stringent than HIPAA.105 An 
October 15, 2002-memo from the NYSDOH discussed the 
relation between HIPAA and New York State laws.106

An example of a more stringent state law is PHL § 
2782, which gives greater privacy protection to an in-
dividual by permitting only certain persons to obtain 
confi dential HIV information,107 and prohibiting general 
releases from being used to obtain such information.108 
Thus, HIPAA general authorizations must permit the 
principal to decide whether to include or exclude confi -
dential HIV information if access to such information is 
sought. Moreover, those authorizations must include the 
following or substantially similar language:

This information has been disclosed to 
you from confi dential records which 

most practitioners try to include few if any substantive 
modifi cations of the statutory short form power.95

The second approach addresses this disadvantage 
by not using the Short Statutory POA but by one which 
contains a grant of authority, such as 

I grant my agent the authority to (1) de-
termine and make the appropriate pay-
ments, if any, for my health care (includ-
ing my health care plan premiums);96 
(2) determine and obtain my health care 
insurance benefi ts, if any; (3) determine 
and obtain my government health care 
benefi ts, if any; (4) determine and obtain 
my employer health care benefi ts, if any; 
(5) represent me in any disputes, admin-
istrative proceedings and/or litigation 
with respect my health care payment 
obligations or my health care benefi t enti-
tlements, and (6) obtain appropriate care 
for me (as determined by me, my health 
care agent, guardian, my health care sur-
rogate, or any other person authorized to 
make my health care decisions). 

I grant my agent the authority to (1) re-
view and obtain copies of my health care 
records that is relevant to the authority 
set forth in the above paragraph, and 
(2) discuss my health care information 
that is relevant to the authority set forth 
in the above paragraph with any of my 
health care providers, employers or 
health plans. My agent may delegate this 
authority to any attorney at law retained 
to assist in these matters related to my 
health care. 

The power of attorney need not, but may, have ad-
ditional grants of authority. 

As with the fi rst approach, the fi rst paragraph gives 
the agent authority under applicable law to make a 
decision related to the principal’s health care.97 Thus, 
the agent is a HIPAA personal representative.98 There-
fore, under HIPAA the agent has the right to inspect and 
receive copies of the health care records described in the 
second paragraph.99 Moreover, the principal explicitly 
grants the agent the right to discuss health care informa-
tion, which is often omitted, so that the agent may fulfi ll 
his health care responsibilities most effi ciently.

Principals often use the same considerations as with 
the fi rst approach to decide whether to use the same 
supplemental HIPAA authorization used with the Short 
Statutory POA, namely whether such additional access 
is likely to be useful or necessary versus whether the 
principal wants to provide the particular agent with such 
unbridled access. 
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There is also a statute which imposes criminal and 
civil penalties for those who willfully disclose HIV 
information in violation of PHL § 2782.119 As discussed, 
supra, HIPAA would preempt the law with respect to 
disclosures to health care fi nance agents who are HIPAA 
personal representatives. The statute explicitly imposes 
no criminal or civil penalties on a health care provider 
who fails to provide HIV information to a health care 
agent.120 HIPAA penalties may, however, be imposed by 
the OCR at HHS.121

There is one major New York State general privacy 
statute, PHL § 18. It governs a subset of the HIPAA health 
care providers, and does not cover any health plans.122 
The section governs access to patient information, which 
is a subset of the health information that HIPAA address-
es. Patient information essentially is information concern-
ing or relating to the examination, health assessment or 
treatment of an individual.123 It does not include billing 
records. 

The statute provides access to an individual’s pa-
tient information to persons called qualifi ed persons,124 
which include the individual and some HIPAA personal 
representatives of the individual, but none chosen by the 
individual. This access is defi ned as the right to review or 
obtain copies of the individual’s patient information not 
subject to a statutory exclusion.125 

PHL § 18 gives qualifi ed persons a private right of ac-
tion to obtain an individual’s private information, which 
is consistent with the HIPAA deference to disclosures 
required by state law.126 A medical records access com-
mittee appointed by the New York State Health Commis-
sioner may review denials to access.127 Qualifi ed persons 
may bring a special proceeding to appeal denials by this 
committee.128 

PHL § 18 does not limit the disclosure of patient 
information to qualifi ed persons. No provision prohib-
its disclosure to other persons, unlike the prohibition in 
the section protecting confi dential HIV information.129 
Instead, there is an acknowledgment that there may be 
disclosures that are “otherwise authorized by law”130 
because records of such disclosures must be included in 
a patient’s records. The statutory words suggest that this 
includes, but is not limited to, a disclosure pursuant to 
certain written authorizations by the principal. 

The NYSDOH has acted on the basis that the “other-
wise authorized by law” phrase includes HIPAA autho-
rizations by the individual or the individual’s HIPAA 
personal representatives. In August 2005, the NYSDOH 
promulgated such a form entitled, HIPAA Compliant 
Authorization for Release of Medical Information and 
Confi dential HIV* Related Information, which makes no 
mention of PHL § 18.131

The New York Law Revision Commission acted on 
the basis that the “otherwise authorized by law” phrase 

are protected by state law. State law 
prohibits you from making any further 
disclosure of this information without 
the specifi c written consent of the person 
to whom it pertains, or as otherwise 
permitted by law. Any unauthorized 
further disclosure in violation of state 
law may result in a fi ne or jail sentence 
or both. A general authorization for the 
release of medical or other information is 
NOT suffi cient authorization for further 
disclosure.109

The statute explicitly permits agents under health 
care proxies to obtain confi dential HIV information,110 
but exempts providers from using the statutory disclo-
sure language when they disclose such information to 
those agents.111 The statute and regulations are silent 
whether a proxy is considered a release which must con-
tain specifi c language about HIV confi dential informa-
tion. However, even if, arguendo, the proxy is treated as 
a release for purposes of these rules, the “notwithstand-
ing any other law” provision of the proxy law112 would 
trump this requirement. 

The statute authorizes another HIPAA personal rep-
resentative chosen by a principal, an executor, to obtain 
confi dential HIV information, but only if the information 
is needed to fulfi ll the executor’s responsibilities.113 Wills 
are not releases, so there would be no need to include 
language in it authorizing access to confi dential HIV 
information. However, the provider may only disclose 
such information if it is accompanied by the requisite 
language.114 Such a requirement, which may be satis-
fi ed together with HIPAA and does not pose an obstacle 
to HIPAA’s purposes and objectives, is not contrary to 
HIPAA.115 Thus, the requirement is not preempted. 

The statute makes no mention of health care fi nance 
agents acting pursuant to Title 15 powers of attorney. 
HIPAA preemption provisions allow such personal 
representatives to obtain confi dential HIV information. 
The exception to the general HIPAA preemption rules 
for more stringent state laws is inapplicable. Such laws 
may not make it more diffi cult for the individual or 
his personal representative, who is treated for HIPAA 
purposes as the individual,116 to obtain health informa-
tion than does HIPAA.117 Similarly the statutory require-
ment that the power of attorney creating the health care 
fi nance agent specifi cally reference the right to obtain 
HIV confi dential information would also be preempted. 
This is consistent with the treatment of third-parties 
who reimburse health care providers—general releases 
give them access to HIV confi dential material.118 As with 
executors, the requirement that the health providers only 
disclose confi dential HIV information if the information 
is accompanied with the prescribed statutory language 
would not be preempted.
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standing any law to the contrary.”142 However, showing 
that PHL § 18 does not block access does not show that a 
proxy has an alternative right to compel the hospital to 
provide the patient information—the court presented no 
alternative private right of action. If the appellate court 
had mentioned the reference in PHL § 18.6 to “as other-
wise authorized by law” discussed above or the HIPAA 
preemption of those state laws which attempt to limit the 
access of individuals or their personal representatives to 
individually identifi able health information, it may have 
been more apparent such a source was needed. Such ref-
erences would have suggested that an individual’s health 
care fi nance agent, or the executor of an individual’s 
estate, may similarly access his or her patient information 
regardless of whether their authorizing statutes explicitly 
supersede other statutes. 

Finally, no agent chosen by an individual was consid-
ered a qualifi ed person until 2004, when the legislature 
added to the list “an attorney representing a qualifi ed 
person or the subject’s estate who holds a power of at-
torney from the qualifi ed person or the subject’s estate 
explicitly authorizing the holder to execute a written 
request for patient information under this section.”143

The attorney has no decision-making authority re-
lated to health care, so he is not a HIPAA personal repre-
sentative, but would presumably be able to make requests 
for patient information pursuant to an HIPAA authoriza-
tion in the form of a power of attorney that mentioned 
PHL § 18. If the attorney could rely on a government 
form, the power of attorney would not have to be a Title 
15 power.144 The legislature appeared to expect that such 
a form would be issued. 

The attorney addition to the qualifi ed person list145 
was an apparent reaction to the 2004 Recommendations 
of the Advisory Committee on Civil Practice to “enhance 
the effi ciency of the processing of medical malpractice 
cases” by having a plaintiff execute a single power of 
attorney authorizing his attorney to obtain all medical 
records rather than execute multiple authorizations.146 
The recommendations reported that the OCA planned to 
promulgate such a form so attorneys to obtain medical 
records in civil and criminal cases after the enactment,147 
but has never done so. Instead, on October 2, 2005, less 
than a year after the enactment the OCA promulgated a 
form entitled Authorization for Release of Health Infor-
mation Pursuant to HIPAA.148 However, the OCA autho-
rization, like the above DOH form, does not mention PHL 
§ 18 or permit the attorney to obtain all medical records, 
but instead directs a specifi ed “health provider” to deliver 
specifi ed records to a specifi ed person, the attorney. Many 
attorneys nevertheless often use these authorizations, 
instead of subpoenas duces tecum. 

New York common law also gives individuals private 
rights of action with respect to their health information. 

included health care fi nance agents who are HIPAA 
personal representatives. Its fi nal 2008 commentary on 
the recent legislation justifi ed the addition of the cur-
rent medical billing item to the statutory short power 
of attorney and the associated construction statute for 
that item on the basis that providers would not release 
patient information to health care fi nance agents unless 
“express language [were] added to the power of attorney 
document authorizing such release.132 The prior statu-
tory short power of attorney referred only to “[general] 
records, reports and statements.”133

Much confusion may have been generated about 
the effect of PHL § 18 by its inappropriate HIPAA refer-
ences. The statutory statement that qualifi ed persons are 
deemed HIPAA personal representatives makes little 
sense.134 An individual is a qualifi ed person,135 but is 
not his own HIPAA personal representative. A distribu-
tee is a qualifi ed person if the individual’s estate has 
no appointed personal representatives,136 but is not the 
decedent’s HIPAA personal representative because he has 
no decision-making authority related to the decedent’s 
health care by sole virtue of being a distributee.137 The 
access of qualifi ed persons to patient information has 
nothing to do with whether they are HIPAA personal 
representatives, but stems solely from the state statute 
providing access which is enforceable in the courts. 
Moreover, unlike personal representatives who have the 
same access as their principals,138 qualifi ed persons have 
no right to discuss the principal’s health information with 
the principal’s health care providers but only the right to 
inspect and copy patient information.139

 The apparent aim of the statute of providing a mech-
anism for access to patient information for persons with 
an appropriate interest would be better served by includ-
ing as qualifi ed persons those individuals authorized 
pursuant to HIPAA to request patient information, such 
as those seeking information pursuant to the supplemen-
tal authorizations discussed supra, than with a catch-all 
statement that the release of patient information is subject 
to HIPAA.140 

The Mougianis decisions generated substantial confu-
sion about the applicability of PHL § 18 to agents chosen 
by principals. A health care agent under his mother’s 
health care proxy sought copies of his mother’s medical 
records from a hospital from which he had withdrawn 
his mother. The lower court decided that the agent was 
entitled to a PHL § 18 review of his access to the records 
because an agent under a health care proxy is deemed a 
PHL § 18-qualifi ed person.141 The court did not ask why 
the requester needed to be a PHL § 18-qualifi ed person 
even though as discussed above, PHL § 18 does not pro-
hibit the distribution of medical records to other persons. 
The appellate court correctly held that such an agent is 
not a PHL § 18-qualifi ed person, but also held the proxy 
has access under the health care proxy rules, which give 
access to the principal’s health information “[n]otwith-
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This may be done by changing item (K) of the Short 
Statutory POA from “(K) health care billing and payment 
matters; records, reports, and statements” to “(K) health 
care payment and benefi t matters; records, reports, and 
statements.”

Similarly, the fi rst sentence in Item 1 of the construc-
tion statute, GOL § 5-1502K, may be changed from:

To access records relating to the provi-
sion of health care and to make decisions 
relating to the past, present or future 
payment for the provision of health care 
consented to by or on behalf of the prin-
cipal or the principal’s health care agent 
authorized under state law. 

to:

To determine and pay the principal’s 
health care payment obligations, to de-
termine and obtain the principal’s health 
care benefi t entitlements, to represent 
the principal in any dispute with respect 
to the principal’s health care payment 
obligations or health care benefi t entitle-
ments, and to obtain appropriate care 
for the principal (as determined by the 
principal or the person with authority 
to make such decisions). To access all of 
the principal’s health care information 
relevant to the representation described 
in the fi rst sentence. To discuss with the 
principal’s past, present, or future health 
care providers, employers and health 
plans any of the principal’s health care 
information relevant to the representation 
described in the fi rst sentence. 

Similarly, the statute may provide that the health care 
fi nance agent’s authority to obtain the principal’s health 
care information, like that of the health care agent the 
principal selects pursuant to the Health Proxy Law, who 
is also a HIPAA personal representative of the principal, 
is not affected by any other state law, and that the health 
care agent is making no health care decisions, by chang-
ing the fi nal two sentences in Item 1 of the construction 
statute, GOL § 5-1502K, from:

In so doing the agent is acting as the prin-
cipal’s personal representative pursuant 
to sections 1171 through 1179 of the Social 
Security Act, as added by sections 262 
and 264 of Public Law 104-191, and ap-
plicable regulations. This authority shall 
not include authorization for the agent to 
make other medical or health care deci-
sions for the principal. 

to:

There are a number of pre-HIPAA decisions, in-
cluding a New York decision149 that an individual has 
a property right to their health records, although the 
extent of the resulting access rights is often unclear.150 As 
discussed, supra, PHL § 18 does not preclude such actions 
particularly for entities or health information that it does 
not address. HIPAA does not preempt this common-law 
right for the same reason it does not preempt the similar 
right to private action under PHL § 18—the HIPAA def-
erence to disclosures required by state law.151 

There is a far more extensive common-law fi nding a 
post-HIPAA private right to bring a common-law action 
against a health provider for breaching the duty not to 
disclose confi dential health care information, although 
the New York courts did not discuss the applicability of 
HIPAA.152 

The U.S. Supreme Court has held there is a strong 
presumption against the preemption of state causes of 
action.153 The court stated that, “It is, to say the least, ‘dif-
fi cult to believe that Congress would, without comment, 
remove all means of judicial recourse for those injured by 
illegal conduct, ….”154 The California courts applied such 
principle to fi nd that the federal Real Estate Property 
Settlement Act which required certain disclosure of loan 
costs but like HIPAA provided no private cause of action 
for those who suffered from such violations could bring 
state causes of actions for such violations because those 
causes promoted compliance with the federal statute.155 

HIPAA, a fortiori, seems to explicitly permit these 
common-law actions. The pertinent common-law is a 
state law related to health information privacy and pro-
vides penalties in addition to those of HIPAA and thus 
would not appear to be preempted by HIPAA.156 Com-
mentators have thus argued that state common law may 
be used to enforce HIPAA.157

V. Recommendations to the NYS Legislature 
and the OCA

In order that the person the principal wishes to be 
responsible for the principal’s health care fi nances may 
best fulfi ll such responsibilities, it is advisable to amend 
Title 15 of the General Obligation Law (Financial and 
Estate Planning Powers of Attorneys) so that the Statu-
tory Short POA, which is intended to be a widely used 
template, addresses all the principal’s health care fi nance 
issues. Specifi cally it should include an explicit option 
that the attorney shall act on the principal’s behalf not 
only with respect to health care billing, but with respect 
to health care benefi ts, and disputes with respect to such 
billing or benefi ts. It should also permit the agent to 
facilitate decisions by the principal’s health care decision-
maker on appropriate health care, which may depend on 
the availability of fi nancial resources for different health 
care options. 
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care, including information about the 
patient’s diagnosis, prognosis, the nature 
and consequences of proposed health 
care, and the benefi ts and risks of and 
alternative to proposed health care.

 It is advisable to amend the corresponding FHCDA 
Section PHL § 2994-d.3(c) similarly.

• Insert a provision in the PHL § 2981(d) template so 
that the means to revoke the template health care 
proxies is apparent from the face of the documents, 
such as the following:

I may revoke this proxy at any time by 
(a) executing a new proxy, (b) notifying 
a health care provider orally or in writ-
ing of such revocation; or (c) notifying 
my agent orally or in writing of such 
revocation. 

• Add a PHL § 2985(f), and a corresponding provi-
sion to § 2981(d) so that revocations of health care 
agent appointments, like revocations of the author-
ity of attorneys are apparent from the face of the 
document are under Title 15 powers of attorneys, 
should be permitted, which may done by adding a 
PHL § 2985(f), and a corresponding provision to the 
§ 2981(d) template, such as the following:

(f) A competent adult may revoke a 
health care proxy appointment of an 
agent by notifying the agent or a health 
care provider orally or in writing or by 
any other act evidencing a specifi c intent 
to revoke the appointment of the agent.

So that the individual the principal wishes to assist the 
principal in obtaining and/or paying for his or health 
care may best fulfi ll such responsibilities, it is advisable to 
add the following to the list of the qualifi ed person under 
PHL § 18, who are the only persons who are explicitly 
permitted to obtain the principal’s patient information 
from their health care providers with a court special 
proceeding, to include the following:

• any individual who has a HIPAA compliant autho-
rization to the extent of such authorization, who 
is either their health care agent under Article 29-C 
of the Public Health Law-Health Care, Agents and 
Proxies or their health care fi nance agent under 
Title 15 of Article 5 of the General Obligations 
Law.”

 Thus, there would be no question principals may, 
if they wish, give health care agents or health care 
fi nance agents access to all their health care infor-
mation. Attorneys at law already have such author-
ity with appropriate powers of attorneys. Other 
persons with HIPAA-compliant authorizations do 

Notwithstanding any law to the contrary, 
the agent shall have the right to receive 
and discuss the principal’s health care 
information relevant to the representa-
tion described in the fi rst sentence. This 
authority shall not include authorization 
for the agent to make health care deci-
sions for the principal.

So that there may be no question that the Title 15 
power of attorney provisions do not interfere with the 
many HIPAA authorizations, such as, supplemental ones 
I propose that permit an agent to obtain health care re-
cords from the principal’s health care providers or health 
plans, and to discuss the principal’s health care with the 
principal’s health care providers and health plans, such 
as the supplemental ones I propose, HIPAA authoriza-
tions should be explicitly excluded in item 11 of GOL 
§ 5-1501C from the general power of attorney rules for 
estate and fi nancial planning. 

So that there may be no question that the power of at-
torney creating a health care fi nance agent gives the agent 
access to HIV confi dential information under HIPAA, it 
is advisable to describe such person in PHL § 2782 as a 
qualifi ed recipient in a manner similar to that applicable 
to executors. Both would have their access rights limited 
to that needed to fulfi ll his agent responsibilities. It is 
advisable not to limit the qualifi ed recipients to those us-
ing item K of the Statutory Short POA, particularly if the 
item is not revised to provide responsibility for obtaining 
health care benefi ts as well as paying health care bills.

So that the person the principal wishes to be his 
health care agent may best fulfi ll such responsibilities 
as long as the principal wishes him to be his agent, it 
is advisable to amend the health care proxy statute to 
give health care agents access to either all of the health 
information that HIPAA otherwise provides to personal 
representatives, or to the more limited health information 
described in the FHCDA. Specifi cally: 

• Amend the proxy statue by taking elements from 
PHL § 2994-d.3(c) to change PHL § 2982.2 from:

Right to Receive Information. Not-
withstanding any law to the contrary, 
the agent shall have the right to receive 
medical information and medical and 
clinical records necessary to make 
informed decisions regarding the princi-
pal’s health care.

to: 

Right to Receive and Discuss Informa-
tion. Notwithstanding any law to the 
contrary, the agent shall have the right to 
discuss and receive health care informa-
tion necessary to make informed deci-
sions regarding the principal’s health 
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their principal’s health care records that HIPAA 
grants, or authority much closer to that granted. 

• the readily accepted statutory health care proxy and 
NYS DOH health care proxy templates explicitly 
describe how the proxy may be completely revoked 
and how the appointment of an agent may be 
revoked. 

• the state health care information privacy statutes 
explicitly acknowledge the right of HIPAA personal 
representatives to generally obtain the health care 
information that their principals could obtain.

• practitioners offer their clients (1) powers of at-
torney that permit the appointment of health care 
fi nance agents with full authority pertaining to 
the principal’s benefi t entitlements; (2) health care 
proxies that describe how they may be revoked, 
and (3) HIPAA authorizations that permit their 
client’s agents to obtain the health care information 
that the principals prefer,

• the OCA prepare a template for attorneys at law 
whose clients prefer that their attorneys request 
and obtain health care information directly from 
any of their clients’ health care providers, rather 
than having to execute authorizations on behalf of 
their attorney for each provider.

• the state health care information privacy laws 
explicitly address HIPAA authorizations, not only 
those for attorneys at law considering medical 
malpractice actions, so that agnets may more easily 
obtain but for those who, wish so that agents may 
more easily obtain health care information directly 
from the principal’s health care providers and if 
necessary may invoke a private right of action.

Endnotes
1. For purposes of this article we will not consider an individual’s 

health providers who in such capacity often act as the individual’s 
agent for health care. Nor will we consider individuals who are 
not capable of choosing agents for matters relating to their health 
care, such as infants and the mentally retarded.

2. Sec. 1171 through 1179 of the Social Security Act (42 U.S.C. 
1320d-1329d-8) as added by sec. 262 and sec. 264 of Pub. L. 104-
191, 110 Stat. 2021-2031.

3. Section 1171(4) of the Social Security Act, 42 U.S.C. 1320d.

4. 45 C.F.R. § 164.524. For simplicity, this article will describe the 
information accessible by HIPAA as health information, rather 
than as the subset which is individually identifi able health 
information, or the further subset of protected health information, 
to which HIPAA actually provides access. 45 C.F.R. § 164.501 
Defi nitions.

5. See e.g., 45 C.F.R. § 164.103.

6. 45 C.F.R. § 164.524(a)(3).

7. 45 C.F.R. § 164.524(a)(2)(v).

8. 45 C.F.R. § 164.524(a)(1)(i).

9. 45 C.F.R. § 164.524(a)(1)(ii).

not need a private right of action to obtain health 
information.

• “estate executors and administrators,”

 Thus, so that there would be no question that 
the principal’s estate need not incur the costs of 
retaining attorneys at law to obtain health care 
information pertaining to the decedent’s health 
care payment obligations or benefi t entitlements. If 
executors are so authorized, administrators should 
be granted the same authority as executors in the 
same manner that the health care surrogates under 
PHL § 2994-d have the same such authority as 
health agents under PHL § 2982. 

To avoid any confusion, the provision in PHL § 18 
that qualifi ed persons are deemed HIPAA personal repre-
sentatives, that phrase should be deleted. 

Finally, it is advisable that the New York State Offi ce 
of Court Administration issue a HIPAA-compliant tem-
plate which may be used by attorneys at law to obtain 
health records from any of the principal’s health care 
providers similar to the template it has issued permitting 
an attorney at law to obtain health care records from a 
specifi ed health care provider [OCA-Offi cial Form No. 
960]. Attorneys could then do this without using the 
extensive power of attorney that would otherwise be 
required to comply with the general requirements of Title 
15 of the General Obligations Law. The template like the 
current template could give clients the ability to decline 
to provide access to HIV information, mental health in-
formation, and substance abuse information. It is advis-
able that the template notify the client that he or she may 
instead direct specifi c providers to give their attorneys 
the health information, so the client would have a real 
choice whether to give the attorney so much authority. 

Conclusions
New York authorizes individuals to choose health 

care decision-makers and health care fi nance agents, who 
are treated as HIPAA personal representatives able to act 
in the place of their principals. HIPAA also authorizes 
individuals to choose agents to obtain health information 
on their behalf. It is advisable that the state and practitio-
ners take the following steps to remove undue burdens 
from principals who wish to choose such agents to help 
them in obtaining and paying for health care:

• the readily accepted Short Statutory POA be modi-
fi ed to give principals the option of checking a box 
to give an agent responsibility for all the princi-
pal’s health care fi nance issues, not merely for the 
principal’s health care payment obligations.

• the state health care proxy, the family health deci-
sions, and power of attorney statutes be modifi ed 
so that health care agents and health care fi nance 
agents are explicitly granted the authority to access 
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and the pre-amendment divide in the cases. In light of 
the fl oodgate of statutory claims that these amendments 
may now unleash, I have also addressed the statute from 
both a patient advocate’s and a residential care facility’s 
perspective. 

Legislative History and Pre-Amendment Cases
PHL § 2801-d(1) was enacted “following the 1975 

massive scandal of fraud and abuse in nursing homes” to 
“give patients increased powers to enforce their right to 
adequate treatment and care by providing them the right 
to sue for damages and other relief.”7 The statute thus 
provides, in relevant part, that “[a]ny residential health 
care facility that deprives any patient of any right or ben-
efi t…shall be liable to said patient for injuries suffered as 
a result of said deprivation… [A] ‘right or benefi t’…shall 
mean any right or benefi t created or established for the 
well-being of the patient by the terms of any contract, by 
any state statute, code, rule or regulation or by any appli-
cable federal statute, code, rule or regulation, where non-
compliance by said facility with such statute, code, rule 
or regulation has not been expressly authorized by the 
appropriate government authority.” See PHL § 2801-d(1).

The statute, moreover, explicitly provided, pre-amend-
ment, that “the remedies provided in this section are in 
addition to and cumulative with any other remedies avail-
able to a patient, at law or in equity or by administrative 
proceedings.” See pre-amendment PHL § 2801-d. 

A. Split as to Whether Claims Under the Statute 
Limited Only to the Rights Set Forth in PHL § 
2803-c 

Despite this seemingly clear language, there was a 
split among the courts as to whether claims under the stat-
ute were limited only to those patients’ rights specifi cally 
set forth in PHL § 2803-c and therefore did not extend to 
rights not delineated under that sub-section.8 In Begandy 
v. Richardson, 134 Misc.2d 357, 510 N.Y.S.2d 984 (Sup. Ct., 
Monroe Co. 1987), for example, the trial court held that a 
nursing home patient, who fell down a fl ight of stairs and 
brought a negligence action against a nursing home, could 
not amend her complaint to include a claim under the 
statute. The plaintiff alleged that the defendant’s violation 
of several regulations and contract provisions were the 
proximate cause of her injuries. Specifi cally, she alleged, 
among other things, that defendant’s failure to lock, label 
or prevent access to a cellar stairway and to light said 
cellar stairway violated New York State Building Codes 
and portions of defendant’s admission agreement as well 

The United States is currently facing a crisis that has 
profound economic and societal implications—by 2030, 
one in fi ve people will be 65 and over.1 This aging popu-
lation is refl ected in the growing number of residents 
receiving care in nursing homes and the subsequent 
expansion in facility size. For example, the number of 
residents receiving care in nursing homes nationwide, 
on any given day, increased by 27 percent from 1977 to 
1999; during that same period the number of beds per 
nursing home facility increased by 32 percent.2 While 
statistics may be impressive, they do not tell the whole 
story. As we collectively age as a population, what is our 
responsibility to our seniors residing in these facilities? 
What will happen to our loved ones to ensure that they 
are protected from abuse or mistreatment when they are 
put into a nursing home? New York health care providers 
and patient advocates now fi nd themselves on the cutting 
edge of an issue that must be addressed as we enter the 
second decade of the 21st Century. 

New York State has, accordingly, recently amended 
subdivisions (1) and (4) of Public Health Law (“PHL”) 
§ 2801-d,3 the statute that governs the right of patients 
to bring private actions against residential health care 
facilities4 when injured as a result of being deprived of 
any right or benefi t established by contract or state or 
federal statute, code, rule or regulation. The New York 
State Legislature specifi cally enacted the amendments to 
help dismantle the “barriers” that patients experienced 
“in bringing suits under this section of the law.”5 These 
amendments truly broaden the scope of the statute. Most 
signifi cantly, subdivision (1) of the statute was amended 
to defi ne “injury”—for the fi rst time—to include, but not 
be limited to, emotional and physical harm, fi nancial loss, 
and death,6 and subdivision (4) was amended to specifi -
cally include language that the remedies available under 
the statute were in addition to, among other things, “tort 
causes of action” and that a violation of subdivision (3) of 
PHL § 2801-c “is not a prerequisite for a claim.” 

Interestingly, at a time when there is more interest 
in looking to ADR than lawsuits as a way of resolving 
disputes, these recent amendments seem to invite far 
more litigation. There is an argument, posited when the 
amendments were being debated, that the scarce resourc-
es that should be devoted to the care and treatment of our 
society’s most vulnerable members will now be diverted 
instead to claimants and their lawyers. 

To truly understand these amendments, and what 
they mean for both patient advocates and for residen-
tial care facilities, one must fi rst delve into the legisla-
tive history of the statute, the statutory language itself, 

Changes to Public Health Law § 2801-d—Private Actions 
by Residents of Residential Health Care Facilities
By Andrew I. Bart
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tiff brought a suit, alleging negligence and asserting a 
claim under the statute, to recover damages for injuries 
allegedly suffered by an elderly disabled woman in the 
care of a residential health care facility. The Appellate Di-
vision, Second Department, held that the trial court erred 
by overturning a jury verdict which found that the nurs-
ing facility did not violate certain federal and state regula-
tions and thus did not violate the “right and benefi ts” 
that those regulations created for the patient’s well-being. 
Plaintiff, therefore, had not established a viable PHL § 
2801-d claim. Sullivan at 665. 

Differences also exist with regard to the applicable 
limitations period. A PHL § 2801-d claim—like a claim 
sounding in negligence—is governed by the three-year 
statute of limitations set forth in CPLR § 214(2). Zeides v. 
Hebrew Home for the Aged at Riverdale, Inc., 300 A.D.2d 178, 
753 N.Y.S.2d 450 (1st Dep’t 2002); see also Pasqua at 1042. 
By contrast, a medical malpractice claim is governed by 
the 2½ year statute of limitations as set forth in CPLR § 
214-a.

The Appellate Divisions, First and Third Depart-
ments, had ruled, prior to the enactment of the amend-
ments, that plaintiffs could assert both a statutory claim 
and a common law tort cause of action. Leclaire v. Fort 
Hudson Nursing Home, Inc., 52 A.D.3d 1101, 861 N.Y.S.2d 
436 (3d Dep’t 2008); Fleming v. Barnwell Nursing Home & 
Health Facilities, 309 A.D.2d 1132, 766 N.Y.S.2d 241 (3d 
Dep’t 2003); Ward v. Eastchester Health Care Ctr., LLC, 34 
A.D.3d 247, 823 N.Y.S.2d 398 (1st Dep’t 2006); Zeides v. 
Hebrew Home for the Aged at Riverdale, Inc., 300 A.D.2d 178, 
753 N.Y.S.2d 450 (1st Dep’t 2002). 

The Appellate Division, Fourth Department fi rst 
addressed this issue in Goldberg v. Plaza Nursing Home, 
22 A.D.2d 1082, 635 N.Y.S.2d 841 (4th Dep’t 1995), a case 
wherein the plaintiff alleged that the employees of the 
defendant nursing home ignored the calls of her mother 
to release her from a restraint vest and that the decedent 
was either strangled by the vest or suffered cardiac arrest. 
The Appellate Division, Fourth Department ruled that the 
trial court should have granted the defendant’s motion 
for summary judgment and concluded that the statute’s 
purpose was “not to create a new personal injury cause 
of action based on negligence when that remedy already 
existed.” Goldberg at 1084. The Court held that, to allow a 
cause of action to stand on the statute, would “authorize 
a cause of action under that section for every case based 
upon negligence and implicating a residential health care 
facility.” Id. 

In Doe v. Westfall Health Care Ctr., 303 A.D.2d 102, 
755 N.Y.S.2d 769 (4th Dep’t 2002), the Appellate Divi-
sion, Fourth Department carved out a limited exception 
to its Goldberg decision. In Doe, the plaintiff’s decedent 
had been raped by an employee of the defendant nurs-
ing home and the plaintiff asserted both traditional tort 
causes of action and a PHL § 2801-d cause of action. The 
Court concluded that the plaintiff could assert a cause of 

as 10 NYCRR 416.2 by failing to provide adequate care to 
prevent her from wandering.

The Court stated that “[t]he various memoranda 
which accompanied the enactment of section 2801-d 
indicate that the rights or benefi ts afforded an individual 
patient…are expressly set forth in Public Health Law 
2803-c.” Begandy at 360. The Court thus held that “sec-
tion 2801-d is limited to those instances where the wrong 
complained of involves a deprivation of a personal right 
or benefi t contemplated by section 2803-c…[s]ince the 
regulations and contract provisions upon which plain-
tiff seeks to base her claim under 2801-d pertain not to 
specifi c personal rights or benefi ts but generally to the 
condition of the building used by the facility, no claim is 
stated under that section.” Id. at 362.

By contrast, the Appellate Division, First Department, 
in Zeides v. Hebrew Home for the Aged at Riverdale, 300 
A.D.2d 178, 753 N.Y.S.2d 450 (1st Dep’t 2002), had a much 
more expansive view of claims that could be asserted un-
der the statute. The Court found that plaintiff had stated 
a cognizable cause of action by alleging that the decedent 
was denied the right “to receive adequate and appropri-
ate medical care” under PHL § 2803-c(3)(e) when defen-
dants violated 10 NYCRR 415.12 by failing to prevent the 
development of pressure sores and by failing to maintain 
adequate nutrition. Zeides at 178-79. The dissent felt, 
among other things, that the majority had overreached 
in its interpretation of “the scope of the cause of action 
created by Public Health Law Section 2801-d” and stated 
that the statute was merely “to provide a remedy for the 
denial of the essentially dignitary rights and benefi ts 
enumerated by Public Health Law Sec 2803-c(3).” Zeides 
at 181-82.

B. Split as to Whether Plaintiff Could Assert Both a 
Common Law Tort Cause of Action and a PHL § 
2801-d Claim

A closely related issue also arose, prior to the enact-
ment of the amendments, as to whether a plaintiff could 
assert both a nursing home claim under PHL § 2801-d 
and a common law tort cause of action using the same set 
of facts. 

The practical distinction between a common law tort 
cause of action and a claim under PHL § 2801-d claim 
was, and remains, an important one to both patient advo-
cates and to health care facilities. As the burdens of proof 
vary, a plaintiff may succeed in one cause of action and 
not the other as the common law and statutory claims are 
not duplicative. See Pasqua v. Bon Secours New York Health 
System, Inc., 13 Misc.3d 1036, 827 N.Y.S.2d 548 (Sup. Ct, 
Bronx Co. 2006).

The distinction between a PHL § 2801-d claim and 
common law negligence claims is set forth in Sullivan v. 
Our Lady of Consolation Geriatric Care Center, 60 A.D.3d 
663, 875 N.Y.S.2d 116 (2d Dep’t 2009), wherein the plain-
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This bill will also establish in plain language 
that the right to sue extends to injuries 
against physical and emotional health, 
fi nancial injury as well as death, and that a 
violation of section 2803-c is not a prerequi-
site for claim under section 2801-d. [emphasis 
added].

Thus, subdivision (1) of § 2801-d was amended to 
clarify that “for the purposes of this section, ‘injury’ 
shall include, but not be limited to, physical harm to a 
patient; emotional harm to a patient; death of a patient; 
and fi nancial loss to a patient.” Subdivision (4) § 2801-d, 
which pre-amendment provided that statutory remedies 
were “in addition to and cumulative with” other remedies 
available to a patient at law, in equity, or by administrative 
proceedings added the following language: “including 
tort causes of action, and may be granted regardless of 
whether such other remedies are available or are sought. 
A violation of subdivision three of section twenty-eight 
hundred three-c of this article is not a prerequisite for a 
claim under this section.” See, PHL § 2801-d.

Effect of Recent Amendments to the Statute
Rather than merely “clarify” the statute, the Legi  sla-

ture actually broadened patient access to the statute in that 
advocates can now: (1) safely assert both common law 
claims and a PHL § 2801-c claim; and (2) assert a PHL § 
2801-d claim that is not limited to the rights set forth in 
PHL § 2803-c; and (3) assert claims under a broad defi ni-
tion of what constitutes a statutory injury. The amend-
ments took effect June 9, 2009 but as yet have not been the 
subject of a published opinion. 

Yet using the facts in the Begandy case as an example, 
it is plain to see how the landscape has changed. In Be-
gandy, the plaintiff sought to amend his personal injury 
complaint based upon violations of both the New York 
State Building Code and certain provisions of the defen-
dants’ admissions agreement. As set forth earlier in the 
article, the Court denied the motion for leave to amend as 
it found that claims under PHL § 2801-d were limited to 
the violation of the rights set forth in PHL § 2803-c, those 
rights including, among others, the right not to have one’s 
civil and religious liberties infringed, the right to private 
communications, the right to manage one’s own fi nancial 
affairs, the right to be fully informed of one’s medical 
condition and treatment, the right to present grievances 
without reprisal, and the right to be free from mental and 
physical abuse and from physical and chemical restraints.

Post-amendment, however, it would appear that such 
a plaintiff can: (1) successfully assert both common law 
personal injury claims and a PHL § 2801-d claim; and (2) 
assert his claim that a facility violated the statute by, in 
part, failing to comply with the New York State Building 
Code. The theory being that, under the statute, the plain-
tiff was deprived by the facility of a “right or benefi t” 
according to him under the New York Building Code. 

action under the statute based, in part, on the fact that 
although the common law tort causes of action survived 
a motion to dismiss, they “ultimately [might] not survive 
a motion for summary judgment.” Doe at 112.

It was only in February 2009 that the Appellate Divi-
sion, Fourth Department, in Kash v. Jewish Home and In-
fi rmary of Rochester, N.Y., Inc., 61 A.D.3d 146, 873 N.Y.S.2d 
819 (4th Dep’t 2009), held that a patient could move to 
amend her medical malpractice complaint to include a 
separate cause of action under PHL § 2801-d. 

The Appellate Division, Second Department, howev-
er, had not, at the time of the amendments, ruled on this 
question. At least one trial court in the Second Depart-
ment, however, denied plaintiff’s request to amend his 
complaint, based on negligence and medical malpractice, 
to include a claim under the statute. Acevedo v. Augustana 
Lutheran Home, 7 Misc.3d 1005(A), 2004 WL 3261175 (Sup. 
Ct., Kings Co.).

The Legislature Amends § 2801-d to Expand 
Patient Rights 

In 2009, the New York State Legislature dove into 
this morass with the purpose of “clarify[ing] the grounds 
for liability claims against nursing homes.”9 The Legisla-
ture’s rationale for the amendments evidences a visceral 
reaction against the perceived restrictions that the courts 
had placed on the rights of plaintiffs to assert claims 
under PHL § 2801-d. The Legislature stated, in relevant 
part, that:

[T]he experience of claimants alleging 
injury caused by facilities has been var-
ied and uneven. Subdivision 4 of section 
2801-d permits a nursing home patient 
to sue for injuries by the nursing home, 
and further specifi es that “the remedies 
provided in this section are in addi-
tion to and cumulative with any other 
remedies available to a patient, at law or 
in equity or by administrative proceed-
ings.” Despite this simple and direct lan-
guage, patients and their representative [sic] 
have experienced barriers to bringing suits 
under this section of law. Some courts have 
erroneously said that the section only ap-
plies to suing for violations of a specifi c 
Public Health Law § 2803-c relating to 
religion, privacy, consent, physical and 
chemical restraints and visitors. See, e.g., 
Begandy v. Richardson, 510 N.Y.S.2d 984. 
Other courts have been open to addi-
tional causes not enumerated in § 2803-c. 
See, e.g., Zeides v. Hebrew Home for the 
Aged, 753 N.Y.S.2d 450. This bill would 
make it clear that the statute means what 
it says that the right to sue applies to any 
injury to the patient by the nursing home.
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regulation that benefi ted a patient but thereafter exer-
cised reasonable care to prevent injury to a patient, that 
the facility is not liable? What does the term “reasonably 
necessary” mean?

Although there are no published cases that examine 
this affi rmative defense in any depth, there is a clear 
analogy between the affi rmative defense under PHL § 
2801-d and the defenses raised by a health care facility 
when faced with a ordinary negligence and/or a medi-
cal malpractice claim. As set forth below, a health care 
facility will defend itself against a cause of action differ-
ently depending on whether a cause of action sounds in 
medical malpractice or ordinary negligence. I would thus 
posit that a facility, when faced with a PHL § 2801-d(1) 
claim, should prepare a defense strategy based on wheth-
er the claim sounds in medical malpractice or ordinary 
negligence.

Courts have generally held that “[a] hospital or medi-
cal facility has a general duty to exercise reasonable care 
and diligence in safeguarding a patient, based in part on 
the capacity of the patient to provide for his or her own 
safety.” D’Elia v. Menorah Home and Hospital for the Aged 
and Infi rm, 51 A.D.3d 848, 850, 859 N.Y.S.2d 224 (2d Dep’t 
2008); White v. Sheehan Memorial Hospital, 119 A.D.2d 989, 
500 N.Y.S.2d 885 (4th Dep’t 1986). 

There is a distinction between the two types of 
negligence, however, and it “turns on whether the acts 
or omissions complained of involve a matter of medi-
cal science or art requiring special skills not ordinarily 
possessed by lay persons or whether the conducts com-
plained of can instead be assessed on the basis of the 
common everyday experience of the trier of fact.” Miller 
v. Albany Med. Ctr. Hospital, 965 A.D.2d 977, 978, 464 
N.Y.S.2d 297 (3d Dep’t 1983). This distinction is set forth 
clearly in D’Elia which held, in relevant part, that:

[A] claim will be deemed to sound in 
medical malpractice when the challenged 
conduct constitutes medical treatment or 
bears a substantial relationship to the ren-
dition of medical treatment by a licensed 
physician…when the complaint chal-
lenges the medical facility’s performance 
of functions that are an integral part of 
the process of rendering medical treat-
ment and diagnosis to a patient, such as 
taking a medical history and determining 
the need for restraints, it sounds in medi-
cal malpractice…when the gravamen of 
the action concerns the alleged failure to 
exercise ordinary and reasonable care to 
insure that no unnecessary harm befell 
the patient, the claim sounds in ordinary 
negligence. 

D’Elia at 850-851.

Clearly, a nursing home today is facing a whole new category 
of claims based upon its alleged failure to comply with relevant 
building codes and/or provisions of its admissions agreement 
that obviously do not implicate the rights set forth in PHL § 
2803-c.

Where does this liability end? Will nursing homes be 
liable for any alleged violation of any “contract or state or 
federal statute, code, rule or regulation”? The statute, as 
amended, clearly does not require that a plaintiff allege 
that he was deprived of any of the enumerated rights set 
forth in PHL § 2803-c in order to pursue a claim under 
PHL § 2801-d. Nor is there, post-amendment, any limita-
tion on the type of injury that may be asserted by the 
plaintiff. 

Pursuing/Defending Claims Under the Statute 

A. From a Patient’s Perspective

For patients and their advocates, pursuing a claim 
under the statute is an attractive option. First of all, the 
statute clearly provides that any damages recovered by 
a patient “shall be exempt for the purposes of determin-
ing initial or continuing eligibility for [Medicaid].” PHL § 
2801-d(5). The statute, moreover:

• Requires that compensatory damages awarded by 
the jury must be “no less than twenty-fi ve percent 
of the daily patient rate” as permitted by PHL § 
2807. If there is no established rate, “the average 
daily charges per patient at the facility” is used. 
PHL § 2801-d(2);

• Provides for the assessment of punitive damages 
when the deprivation of a patient’s rights was 
willful or the facility acted in reckless disregard of 
patient’s rights. PHL § 2801-d(2); and

• Grants the trial court discretion to award attorney’s 
fees to the plaintiff. PHL § 2801-d(6). 

A plaintiff, as per the amendments, can now assert 
both common law claims in negligence and medical 
malpractice and a claim under the statute. The distinction 
between asserting a common law tort claim and a statu-
tory claim, in regard to the differing burdens or proof and 
the statute of limitation periods, is set forth above. 

Patient advocates should also be aware that a claim 
based on PHL § 2801-d can be brought as a class action if 
the prerequisites to certifi cation are met. See PHL § 2801-d 
(5); Fleming v. Barnwell Nursing Home and Health Facilities, 
309 A.D.2d 1132, 1133, 766 N.Y.S.2d 241 (3d Dep’t 2003). 

B. From a Health Care Facility’s Perspective

A health care facility, when faced with a PHL § 2801-d 
claim, has an absolute affi rmative defense if it can prove 
that it “exercised all care reasonably necessary to prevent 
and limit the deprivation and injury.” PHL § 2801-d(1). 
How does this affi rmative defense play out in the real 
world? Does this mean that even if a facility violated a 
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A recent decision in Nassau County (May 2010) pro-
vides a good illustration of how a nursing home was able 
to—at least at the trial court level—get a PHL § 2801-d 
claim dismissed on a summary judgment motion. In Gold 
v. Park Avenue Extended Care Center Corp d/b/a Park Avenue 
Extended Care Center, No: 10309/07, Sup. Ct., Nassau Co., 
the plaintiff brought a medical malpractice action, assert-
ing, among other things, a violation of § 2801-d, and com-
mon law negligence, claiming that the decedent sustained 
personal injuries and died as a result of receiving sub-
standard care at the defendant health care facility. Spe-
cifi cally, plaintiff alleged that, as a result of defendant’s 
failure to install side rails upon decedent’s bed, and as a 
result of defendant’s failure to provide her with proper 
supervision, she sustained numerous falls which led her 
to suffer a stroke, dementia, and, ultimately, an untimely 
death.

The Court, examining the PHL § 2801-d claim, found 
that “[i]n order to recover…plaintiff must establish, as in 
a traditional personal injury case, that there were “inju-
ries suffered as a result of said deprivation.” Defendant 
submitted an opinion from a doctor who was board-
certifi ed in internal medicine and cardiovascular disease 
with a subcertifi cation in geriatric medicine, who, the 
Court found, established: (1) there were no defi ciencies in 
the degree of supervision given the decedent’s health and 
status during her residency; (2) that the use of a physical 
restraint would have been inappropriate for the decedent; 
and (3) that the absence of a physical restraint did not 
proximately cause any injury to the decedent (none of the 
falls at issue were from decedent’s bed). The only possible 
injury the decedent sustained from the lack of a physical 
restraint, according to defendant’s expert, was a bruised 
forehead. 

Plaintiff’s opposition relied principally upon the affi -
davit of a registered nurse. In light of defendant’s medical 
expert affi davit, the Court found her assertion “entirely 
meritless” that 42 CFR10 § 483.2511 was violated and that 
decedent was injured thereby. The Court also found that, 
although defendant claimed that the “dignity” subsection 
of 42 CFR § 483.15(a)12 had been violated, the registered 
nurse failed to identify any acts that violated this statute 
or any injuries resulting from any such violation suffered 
as a result of the statue being violated. The nurse’s af-
fi davit, moreover, failed to establish a PHL § 2801-d claim 
based upon a violation of 42 CFR § 483.20[k][3][I];13 she 
failed to establish that the decedent’s claims related to 
fall prevention, stroke prevention (allegedly the nursing 
home failed to continue the decedent’s blood pressure 
medication), blood pressure medication administration 
and ulcer prevention and care.

In short, the Court granted defendant’s motion for 
summary judgment as plaintiff failed to raise an issue of 
fact with respect to his medical malpractice claims.

The D’Elia case is instructive in the defenses avail-
able to a nursing home when facing both ordinary 
negligence and medical malpractice claims. In D’Elia, 
plaintiff’s decedent was 91 years old and suffering from 
serious medical conditions, including heart failure, when 
she was admitted to the defendant nursing home. After 
falling once, she was identifi ed by the home as being at 
a risk for falls. She nonetheless fell again, at a time when 
her private caretakers were not present, when trying to 
reach the bathroom without assistance and, among other 
things, broke her hip. She died later the same day of 
heart and renal failure. The plaintiff alleged, among other 
things, that the nursing home was negligent because it 
allowed the decedent to remain in bed without restraints 
to prevent her from falling out of her bed and that the in-
juries from the fall when she tried to reach the bathroom 
led to her death. 

The Appellate Division, Second Department, found 
that the fi rst cause of action, based on negligence, en-
compassed allegations of both medical malpractice and 
“ordinary” negligence. The Court held that the nursing 
home had established its prima facie entitlement to sum-
mary judgment in regard to the medical malpractice al-
legations as it provided an expert affi davit opining that, 
because she was “gravely ill” in the days leading up to 
her death, she was not at “imminent risk” of falling and 
thus restraints were not medically advised or advised. 
The plaintiff failed to submit an expert affi davit opining 
that the nursing home deviated from acceptable medical 
practice. D’Elia at 851. 

However, the nursing home was not entitled to sum-
mary judgment with regard to the “ordinary” negligence 
allegations that it failed to use any safety devices or tools 
to protect decedent during the period when her private 
caretakers were not present. While the nursing home 
did make a prima facie showing that it exercised reason-
able care, the plaintiff submitted evidence, including 
testimony from the supervising nurse, that raised ques-
tions of fact as to whether the nursing home negligently 
failed to implement available precautions to protect the 
decedent from a foreseeable risk of falling. D’Elia at 852; 
but see, Alexander v. American Medical Response, 68 A.D.3d 
1026, 893 N.Y.S.2d 87 (2d Dep’t 2009) (Nursing facilities 
“demonstrated their prima facie entitlement to judgment 
as a matter of law by establishing, inter alia, that they 
satisfi ed their respective duties to ‘exercise reasonable 
care and diligence in safeguarding’ the decedent…[i]n 
opposition, the plaintiff failed to raise a triable issue of 
fact…
[t]he affi davit of the plaintiff’s expert was not proba-
tive of the issue of whether [the facilities] satisfi ed their 
respective duties to safeguard the decedent…[f]urther-
more, contrary to the plaintiff’s contention, her submis-
sions failed to establish, among other things, that [the 
facilities’] staff failed to abide by [their] internal rules and 
policies”). 
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6. See PHL § 2801-d. 

7. S.3907 and A.763.

8. PHL § 2803-c (2) provides that “every nursing home and facility 
providing health care related service” shall “make public a 
statement of the rights and responsibilities of the patients who 
are receiving care in such facilities and shall treat patients in 
accordance with the provisions of such statement.” Subdivision (3) 
of PHL § 2803-c sets forth the patient’s rights which include, but 
are not limited to, the right not to have one’s civil and religious 
liberties infringed, the right to private communications, the right 
to manage his own fi nancial affairs, the right to be fully informed 
of his medical condition and treatment, the right to present 
grievances without reprisal, and the right to be free from mental 
and physical abuse and from physical and chemical restraints. 

9. A.763 and S.3907 memorandum. 

10. Code of Federal Regulations.

11. 42 CFR § 483.25 provides that “[e]ach resident must receive 
and the facility must provide the necessary care and services to 
attain or maintain the highest practicable physical, mental and 
psychosocial well-being, in accordance with the comprehensive 
assessment and plan of care” regarding accident hazards, 
adequacy of supervision, and assistant devices to prevent 
accidents. 

12. The “dignity” subsection of 42 CFR § 483.15(a) provides, in 
relevant part, that residential care should be done “in a manner 
and in an environment that maintains or enhances each resident’s 
dignity and respect in full recognition of his or her individuality.” 

13. 42 CFR § 483.20 [k][3][I] provides that “services provided or 
arranged by the facility” must “meet professional standards of 
quality.”

Andrew I. Bart is a general civil commercial litiga-
tor and employment lawyer with a practice in New York 
City. He is a member of the Health Law Section and has 
experience representing health care organizations. He 
may be reached at abart@nyc.rr.com.

Conclusion
Both patient advocates and health care facilities 

should be aware of the changes to PHL §2801-d and the 
implications of these changes for future lawsuits. The 
protection of our seniors is imperative in an aging society 
and yet we must ensure that the facilities that care for our 
loved ones are able to defend themselves against base-
less lawsuits. It will be interesting to see how courts and 
practitioners balance these competing interests under 
amended PHL § 2801-d.

Endnotes
1. “Trends in Health Status and Heath Care Use Among Older Men,” 

Mabel Crescioni, Yelena Gorina, Linda Bilheimer, and Richard 
Gillium, National Health Statistic Reports, No 24, Hyattsville, MD: 
National Center for Health Statistics, 2010. 

2. “Nursing Homes, 1977-99: What Has Changed, What Has Not?,” 
Frederic H. Decker, Hyattsville, MD, National Center for Health 
Statistics, 2005. 

3. The amended statute was signed into law by Gov. David A. 
Paterson in June 2009.

4. A “residential health care facility” is defi ned as “nursing home 
or a facility providing health-related service.” A “nursing home,” 
in turn, is defi ned as “a facility providing therein nursing care 
to sick, invalid, infi rm, disabled or convalescent persons in 
addition to lodging and board or health-related service, or any 
combination of the foregoing, and in addition thereto, providing 
nursing care and health-related service, or either of them, to 
persons who are not occupants of the facility.” “Health-related 
service” means service in a facility or facilities which provide or 
offer lodging, board and physical care including, but not limited 
to, the recording of health information, dietary supervision and 
supervised hygienic services incident to such service.” See PHL § 
2801. 

5. See A.763 and S.3907. 
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quent updating. Pursuant to 10 NYCRR1000.5, physicians 
licensed in the State of New York are required to notify the 
Profi le of any change in their “non-optional” information 
within 30-days. Any change in “optional information” 
must be reported to the Profi le within 365 days.5 Finally, 
as a condition of license renewal, physicians are required 
to update their Profi le information within six months 
prior to the expiration date of their registration period.6

Physicians can update their Profi le information by 
contacting the Profi le customer service center and ob-
taining a Physician Survey Form. The Physician Survey 
Form is a ten-page form which lists all the information 
a physician will fi nd in his or her Profi le and allows for 
modifi cations which are then submitted to the Profi le for 
updating.7 There is also an online updating option which 
requires that the physician obtain a username and pass-
word from New York State.8

III. How Is the Profi le Utilized?
The Profi le is utilized by patients, insurance payors, 

hospitals and physician rating/review websites (such as 
healthygrades.com and vitals.com), amongst others. The 
Profi le has vastly increased the amount of data available 
to the public regarding physicians licensed in the State of 
New York. While many utilize the Profi le, the information 
on the Profi le is primarily based on self-reported data.9 
Failure of physicians to timely self-report to the Profi le 
has an obvious negative effect on the ability of patients to 
make informed decisions regarding their choice in practi-
tioner and puts into question the accuracy of the informa-
tion presented by physician ratings websites. It also puts 
physicians at risk for not following the Profi le updating 
requirements. Attorneys representing physicians would 
be wise to remind their physician clients to confi rm the ac-
curacy of their profi les and to timely update their profi les. 
But that is easier said than done due to the lack of regula-
tory guidance about Profi le updating. 

IV. Practical Guidance
There is confusion about what information needs to 

be updated to the Profi le and when such updating re-
sponsibilities are triggered. One such area of confusion 
which we have encountered in our practice relates to New 
York Public Health Law § 2995-a(1)(d), the reporting of 
hospital privileges restrictions. Any restriction or loss of 
a physician’s hospital privileges constitutes non-optional 
information which requires updating to the Profi le within 
30-days.10 Recognizing physicians’ due process rights 
to challenge a disciplinary action taken against their 
privileges by a hospital, New York Public Health Law § 

I. Background
After some highly publicized cases involving “bad 

outcomes” by physicians with prior disciplinary histories 
which were otherwise unknown to the public, in par-
ticular the Lisa Smart matter of 1997, the New York State 
Legislature passed, and Governor George Pataki signed 
into law, the New York Patient Health Information and 
Quality Improvement Act of 2000 (the “Act”), creating 
what we now know as the New York State Physician 
Profi le (“the Profi le”).1

The Act can be found at New York Public Health Law 
§ 2995 et seq. (“the Profi le Statute”) and its regulations can 
be found at Title 10 NYCRR 1000 et seq. (hereinafter, the 
“Profi le Regulations”). In general the Profi le is a publicly 
available online database which contains a wealth of 
information about every physician licensed in New York 
State, including background on a physician’s medical 
education and training, board certifi cation, medical staff 
privileging, and legal actions taken against the physician 
such as medical malpractice awards or settlements.2 In 
February 2002, some two years after the Act was signed, 
the Profi le went live.3 The stated purpose of the Profi le 
is to provide patients with information about health care 
providers and thereby improve the quality of health care 
in New York State.4

II. Data Collected—Initial Data and Updating 
Requirements

The data collected in the Profi le spans from “re-
quired data,” such as education and board certifi cation, 
to “optional data” such as publications and a statement 
by the physician. Signifi cantly, New York Public Health 
Law § 2995-a (7) states that a physician who provides 
materially inaccurate information to the Profi le is guilty 
of professional misconduct. One explanation for this 
particular provision is that the information maintained 
by the Profi le is based on the information reported by the 
physicians in their initial profi le submission upon licen-
sure (10 NYCRR 1000.4) and pursuant to the physician’s 
self-updating requirements (10 NYCRR 1000.5).

The initial Profi le information is collected in ac-
cordance with 10 NYCRR 1000.4, which states that the 
Department of Health will send an initial profi le survey 
to every newly licensed physician in the State of New 
York. This initial profi le survey was also sent to all cur-
rently licensed physicians when the Act became law in 
2000. For many physicians, this initial Profi le survey is 
the only time that they provide information to the Profi le, 
however, the Profi le Regulations provide for more fre-

A Practical Guide to the New York State Physician Profi le
David A. Zarett and Joshua A. Boxer
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set up to review Profi le appeals pursuant to 10 NYCRR 
1000.3(b)(2)(ii)(a)) agreed that, “…despite the awarding 
of payment to a complaining party, appropriate provision 
of patient care was provided.”13 It is important to note the 
30-day time limit by which the appeal must be submitted 
is based on the date of the Profi le notice, not the date of 
receipt of the notice.14 

V. Conclusion
If you are an attorney who represents physicians it is 

important for you to consider Profi le related issues when 
representing your client in a wide array of matters. From 
the benign situation of a physician resigning privileges 
at one hospital in order to take a new position at another 
institution, to the more serious and career-threatening 
situation of a physician facing criminal charges, each may 
trigger a Profi le update obligation.

For those attorneys who represent physicians before 
the Offi ce of Professional Medical Conduct (“OPMC”), 
one of the fi rst things mentioned at the physician’s Inter-
view by the OPMC investigator is the physician’s need to 
update his or her Profi le. Ideally as a result of your coun-
sel, your client will be able to inform OPMC that he or she 
is in full compliance with their Profi le updating obliga-
tions. Furthermore, as explained, it is also critical that the 
physician’s Profi le information be accurate as misleading 
information to the Profi le constitutes professional mis-
conduct.15 A relatively simple way to verify your clients’ 
accurate reporting to the Profi le is to assist them with the 
completion of their Physician Survey Form. Finally, if 
your client is faced with the obligation to update a nega-
tive change to his or her Profi le (such as a criminal convic-
tion) you may want to consider submitting an optional 
statement in which the physician can explain the convic-
tion and potentially limit the reputational damage that 
can understandably result from such an update.

Endnotes
1. See Buettner and Sherman, New York Daily News, March 8, 2000, 

“Fight For Law To Open Malpractice Records.”

2. See Public Health Law § 2995-a, which lists the information 
collected by the New York State Physician Profi le.

3. The New York State Profi le is located at www.nydoctorprofi le.com.

4. New York Public Health Law § 2995(1).

5. The non-optional information that a physician must update to the 
Profi le within thirty days of any such change includes education 
and certifi cation, board certifi cation, teaching appointments, 
hospital privileges, participation in state or federal health 
insurance programs, translation services offered at his or her 
offi ce, malpractice award payments, license actions, hospital 
privileging limitations, and criminal convictions. The optional 
information that a physician must update within 365-days of 
any such change includes practice offi ce location, publications, 
professional community service activities, health plan contracts or 
other affi liations, and the physician’s concise statement which is 
an optional statement a physician can include on their Profi le. 

6. New York Public Health Law § 2995-a (4).

2995-a(1)(d) states that a physician must submit to the 
Profi le “a statement of any loss or involuntary restric-
tion of hospital privileges or a failure to renew profes-
sional privileges at hospitals within the last ten years, for 
reasons related to the quality of patient care delivered or 
to be delivered by the physician where procedural due 
process has been afforded, exhausted, or waived, or the 
resignation from or removal of medical staff membership 
or restriction of privileges at a hospital taken in lieu of a 
pending disciplinary case related to the quality of patient 
care delivered or to be delivered by the physician…” 
(bold for emphasis).

In our practice we have faced this issue when rep-
resenting physicians who have their hospital privileges 
summarily suspended, sought appeal of the suspen-
sion via the hospital due process hearing rights, and 
were successful in reversing the suspension through 
the intra-hospital hearing process. Upon review of the 
Profi le Statute and Regulations, along with consultation 
with representatives at the Profi le, we advised our clients 
that an update was not necessary even though they had 
been suspended from clinical practice at their respective 
hospitals for an extended period of time during the pen-
dency of the internal due process hearing process. From 
a tactical standpoint, the ability to delay the updating or 
potentially avoid the updating of a hospital privileging 
adverse action can be very benefi cial when representing 
a physician who is facing such a predicament. As a result 
of the paucity of regulatory guidance on the specifi cs of 
Profi le updating in nuanced situations such as these, we 
have found it necessary to request two opinions from the 
Profi le to determine whether a physician-client’s Profi le 
updating obligations had been triggered. Requesting an 
opinion from the Profi le on reporting obligations for your 
physician clients is a worthwhile avenue for attorneys to 
evaluate a physician’s updating obligations, especially 
when an update would have the potential to damage a 
practitioner’s reputation. We have also found it helpful 
at times to call the Profi le and speak to one of the knowl-
edgeable staff members on specifi c client related issues. 

Finally, on multiple occasions we have assisted physi-
cians who received notice from the Profi le of a posting 
of a malpractice award, with an appeal pursuant to 10 
NYCRR 1000.3, requesting reversal of the decision to 
publish the award.11 This written appeals process permits 
the physician to submit factual clinical information to 
the Department of Health, which reviews the submission 
under the standard of whether the settlement/award is 
“relevant to patient decisionmaking.”12 In our practice, 
we represented a physician who had a substantial money 
damages verdict against him. Though it was his fi rst 
settlement/award the Profi le sought to post the award 
pursuant to 10 NYCRR 1000.3(b)(2)(i) as the plaintiff had 
suffered a permanent injury. We successfully appealed 
the decision to post the award to the Profi le. While the 
jury found our client liable, the Profi le (through the panel 
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12. 10 NYCRR 1000.3(b)(2)(ii)(a).

13. 10 NYCRR 1000.3(b)(2)(ii)(a).

14. 10 NYCRR 1000.3(b)(2)(ii)(b).

15.  See New York Public Health Law § 2995-a (7).

This article was authored by David A. Zarett and 
Joshua A. Boxer at Weiss & Zarett, P.C. (www.weiss
zarett.com), a law fi rm in New Hyde Park, NY, which 
regularly represents physicians in these Profi le issues 
and related legal proceedings.

7. The Profi le Customer Service Center can be reached at (888) 338-
6999.

8. To obtain e-access for Profi le updating online contact the New 
York State Health Provider Network at (866) 529-1890 to apply for 
an HPN account.

9. Along with the self-reporting obligations of 10 NYCRR 1000.3, 
malpractice judgments and/or settlements are separately 
reported by professional liability carriers pursuant to N.Y. Ins. 
Law § 315.

10. NYCRR 1000.5(a).

11. A physician is able to appeal a malpractice settlement/award 
posting to the Profi le if he or she has two or fewer awards/
settlements within the most recent 10 years. 10 NYCRR 1000.3(b)
(1).
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reconcile language in the three laws to clarify the intent 
of certain provisions. For this reason, the Health Law Sec-
tion supports the Surrogate Decision-Making Improve-
ment Act. 

Summary and Analysis
The SDMIA, in its more signifi cant provisions, will: 

1. Replace PHL Article 29-B, Orders Not to 
Resuscitate for Mental Hygiene Facilities (SDMIA 
§1)

PHL Article 29-B (“Orders Not to Resuscitate in Men-
tal Hygiene Facilities”) governs DNR orders in OPWDD-
operated “schools” (an outdated term) and in OMH-
operated and licensed psychiatric hospitals and units. 
There is no longer a need for this article. DNR decisions 
in OPWDD-operated developmental centers facilities (the 
successor to OMRDD “schools”) are already governed by 
SCPA 1750-b. DNR decisions in psychiatric hospitals and 
units could easily be made subject to the FHCDA, which 
has principles similar to those in PHL Art. 29-B. This 
would be particularly helpful for general hospitals, which 
now have to follow slightly different DNR rules in their 
medical units from those in their psychiatric units, with 
no policy rationale for the differences

2. Reconcile the authority of agents and surrogates 
with respect to decisions about medically pro-
vided nutrition and hydration (§4)

When strict clinical criteria are satisfi ed, the FHCDA 
allows a surrogate to make a decision to withhold or 
withdraw life-sustaining treatment, including medically 
provided nutrition and hydration based on the patient’s 
wishes, if reasonably known, or else the patient’s best 
interests. But the Health Care Proxy Law authorizes 
an agent to decide to withhold or withdraw medically 
provided nutrition and hydration based solely on the pa-
tient’s wishes, if reasonably known—and not the patient’s 
best interests if the patient’s wishes are not reasonably 
known. The SDMIA would amend the Health Care Proxy 
Law to allow an agent to make a decision about artifi -

The NYSBA Health Law Section has long supported 
changes in New York law that would promote the rights 
and interests of patients. The Health Law Section was 
a strong supporter of the Family Health Care Decisions 
Act (Ch. 8, L. 2010) and is committed to help ensure the 
successful implementation of the FHCDA, and to identify, 
advance and support proposals to improve the FHCDA 
and other statutes that govern decisions on behalf of pa-
tients who lack the capacity to decide for themselves. 

To facilitate successful implementation of the FHC-
DA, the Section has undertaken several activities. The 
Section, its leaders, and members, have: 

• created a website, accessible to the public, with 
extensive information about the FHCDA, includ-
ing a detailed set of frequently asked questions and 
answers.1 

• organized several professional educational 
programs.2

• published a special edition of the NYS Bar Asso-
ciation Health Law Journal on “Implementing the 
Family Health Care Decisions Act,” with sixteen 
articles on the FHCDA by attorneys, physicians, 
bioethicists and others.3 

• published other important articles on the FHCDA.4 

The FHCDA effected sweeping changes in New 
York law to improve decision-making for incapacitated 
patients by expanding, and clarifying the authority of 
family members, domestic partners, and others close to 
the patient to make health care decisions for patients who 
lack capacity and did not previously appoint a health 
care agent, in accord with appropriate standards and 
safeguards. 

At this time, it is clear that the statute should be 
extended to cover decisions about hospice care and to 
govern decisions about CPR in facilities licensed or oper-
ated by the Offi ce of Mental Health. In addition, provi-
sions of the Health Care Proxy Law, the Surrogate’s Court 
Procedure Act, and the FHCDA also require revision to 

Legislative Report: In Support of the Surrogate
Decision-Making Improvement Act*
NYSBA Health Law Section

Bill:  A.7343—An Act to amend the public health law and the surrogate’s court procedure act, in relation 
to orders not to resuscitate for residents of mental hygiene facilities; making technical, clarifying and 
coordinating amendments regarding health care agents and proxies, amending provisions relating to 
health care decisions for people with developmental disabilities; and to repeal article 29-B of the public 
health law relating to orders not to resuscitate for residents of mental hygiene facilities.

 Also known as “The Surrogate Decision-Making Improvement Act (SDMIA)”

Position: Support
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review. §§2984.5 and 2994-f.3. The SDMIA would amend 
this requirement to clarify that it does not apply:

• in the case of a health care agent, when the hospital 
or individual health care provider is carrying out a 
prior decision by the patient. (§7), and

• in the case of a surrogate, when the hospital or 
individual health care provider is carrying out a 
prior decision by the patient made in accord with 
the FHCDA provisions.

The obligation to honor the clear prior instructions of 
an adult patient is fi rmly supported by the United States 
and New York State Constitutions, as well as numerous 
federal and New York State statutes, regulations and case-
law. Sections 2984.5 and 2994-f.3 should not be read to 
override that obligation. Moreover, under the FHCDA, if 
a provider has adequate prior instructions from a patient, 
there is no need to seek an agent’s or surrogate’s consent. 
See §2994-d.3(ii).

6. Extend the FHCDA to decisions regarding hospice 
care (§§10, 11, 14, 18, 19, 20, 24)

Currently, the FHCDA applies only to decisions 
regarding health care provided in hospitals and nurs-
ing homes. As a result, if patient is dying, meets hospice 
eligibility criteria, lacks capacity and is in a hospital or 
nursing home, the FHCDA empowers a surrogate to elect 
hospice care for the patient and consent to treatment deci-
sions during the course of the patient’s hospice care while 
in the hospital or nursing home. But if the patient is NOT 
in a hospital or nursing home, or leaves the hospital or 
nursing home, the surrogate lacks or loses any authority. 

As directed by Chapter 8, L. 2010, the New York State 
Task Force on Life and the Law studied this issue and 
recommended that the Legislature extend the FHCDA to 
cover decisions regarding hospice care regardless of where 
the patient is located. See http://www.health. state.ny.us/
regulations/task_force/reports_publications/. This is an 
especially valuable and pressing amendment, and will help 
many dying patients who would benefi t from hospice care 
but cannot legally be admitted to a hospice program unless 
and until they are hospitalized.

7. Clarify medical futility as a basis for a DNR order 
(§§15, 19, 33)

The FHCDA establishes that two physicians can 
consent to a DNR order if the treatment “offers the patient 
no medical benefi t and the patient will die imminently 
even if treatment is provided, and the provision of treat-
ment would violate accepted medical standards...” The 
proposed amendment in Section 19 clarifi es the mean-
ing of medical futility in the context of a DNR order. The 
amendments also clarify that physicians can enter a DNR 
order on the basis of medical futility even if the patient 
is eligible for decision-making by an article 80 surrogate 
decision-making committee, since the decision about 

cial nutrition and hydration based on the patient’s best 
interests. This is an appropriate amendment—a health 
care agent, specifi cally appointed by the patient, should 
be able to act in furtherance of a principal’s best interests 
when the patient’s wishes are not reasonably known. 
(§4).

3.  Conform various provisions in the Health Care 
Proxy Law and the FHCDA (SDMIA §§5, 13) 

The SDMIA eliminates many discrepancies in lan-
guage between the health care proxy law and the FHC-
DA, mostly in the provisions about determining incapac-
ity. Those discrepancies, though mostly non-substantive, 
are a source of confusion and other implementation 
complications. 

4. Require a concurring determination of incapaci-
ty, and a determination of incapacity by specially 
qualifi ed professionals, only for life-sustaining 
treatment decisions

Currently, both the Health Care Proxy Law and 
the FHCDA require: (i) that the attending physician 
determine whether a patient lacks capacity; (ii) that if 
the decision relates to the withdrawal or witholding 
of life-sustaining treatment there must be a concurring 
determination of incapacity; and (iii) that if the basis 
for that determination is a developmental disability or 
mental illness, either the attending physician must have 
special qualifi cations or must secure a concurring opin-
ion by another person with specifi ed qualifi cations. Also, 
the FHCDA requires a concurring opinion of incapacity 
for all determinations involving nursing home residents. 
The SDMIA amendment would make the Health Care 
Proxy Law and FHCDA requirement of a determina-
tion by a person with specialized qualifi cations, and the 
FHCDA requirement of a concurring opinion in nursing 
homes, applicable only to cases involving withdrawal 
or witholding life-sustaining treatment decisions, and 
not to cases involving consent to treatment. This change 
ensures that additional safeguards, and the additional 
time, effort and resources that those safeguards require, 
are mandated in the cases where they are most impor-
tant—for decisions to withhold or withdraw life-sustain-
ing treatment—and not where they could impede the 
delivery of treatment to a patient. (§§5, 13). 

5. Clarify that the duties that arise when a surro-
gate insists upon treatment do not apply when 
the hospital or physician is carrying out an adult 
patient’s prior decision (§§7, 17)

Currently, both the Health Care Proxy Law and 
FHCDA state that if a health care agent or surrogate 
directs the provision of life-sustaining treatment, but the 
hospital or individual health care provider “does not 
wish to provide such treatment,” the hospital or indi-
vidual provider nevertheless must either comply with 
the agent’s decision, transfer the patient or seek court 
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Mental Hygiene Legal Services. Under the former 
DNR law, for patients in or transferred from a mental 
hygiene facility, notice of a DNR order had to be given to 
the facility director, but not to the mental hygiene legal 
services (MHLS) prior to entry of the order. By making 
SCPA§1750-b applicable to most such patients, the FHC-
DA requires notice to MHLS of all decisions to withhold 
or withdraw life-sustaining treatment, including DNR 
orders. Moreover, if MHLS objects to the order, it must be 
stayed. 

Notice to MHLS of all DNR orders for developmen-
tally disabled persons in hospitals or nursing homes is 
not supported by identifi ed problems or poor decisions 
and delays what may be urgent treatment decisions for 
these patients Restoring the previous procedure, and 
eliminating both the notice to MHLS and its authority to 
object would reduce a burden on hospitals and nursing 
homes, and prevent unnecessary and sometimes harmful 
delays in the issuance of appropriate DNR orders while 
MHLS investigates each case. 

The proposed amendments preserve the safeguard of 
notice to MHLS, but provide that an objection by MHLS 
will not stay the DNR order unless MHLS provides a 
basis for its objection, including clinical support. This ap-
proach strikes a reasonable balance. (§36).

Conclusion 
The Surrogate Decision-Making Improvement Act 

makes a series of valuable clarifi cations and adjustments 
to the FHCDA and related laws. The Health Law Section 
urges passage of the bill to further realize the intention of 
New York’s laws on treatment decisions. 

Endnotes
1. See www.nysba.org/fhcda. 

2. E.g., “Health Care Decision Making: Implementation of the Family 
Health Care Decisions Act, Recent Developments and Ethical 
Considerations,” Albany (May 6, 2011) and NYC (May 13, 2011).

3. NYSBA Health L. J., Spring 2011.

4. See, e.g., Tracy Miller, “New York Adopts Broad Law on Changes 
to Treatment Decisions,” 243 N.Y.L.J. 1 (March 21, 2010) and Robert 
N. Swidler, “New York’s Family Health Care Decisions Act: The 
Legal and Political Background, Key Provisions and Emerging 
Issues,” 82 N.Y. Bar J. 18 (June 2010). 

*Editor’s Note: The so-called Surrogate Decision-
Making Improvement Act (A.7343) (Gottfried) (here-
inafter “SDMIA”) would have made amendments to 
several New York laws relating to surrogate decision-
making, to improve and coordinate those laws. In June 
2011, the Legislature passed a small but important part 
of the SDMIA: the provisions necessary to extend the 
FHCDA to decisions regarding hospice care. A.7343-
A (Gottfried)/S.5259-A(Hannon). It is likely that the 
remaining provisions of the SDMIA will be introduced 
again in 2012. Accordingly, the NYSBA Health Law Sec-
tion’s report is still relevant. 

futility, as defi ned in the statute, is strictly a medical 
determination.

Under the former DNR law (PHL Art 29-B), a sur-
rogate could consent to a DNR order if the patient met 
any one of four clinical criteria, including a fi nding by 
two physicians that resuscitation would be “medically 
futile,” defi ned to mean that resuscitation “will be unsuc-
cessful in restoring cardiac and respiratory function or 
that the patient will experience repeated arrest in a short 
time period before death occurs.” The former DNR law 
also allowed two physicians to write a DNR order on 
medical futility grounds for a patient who did not have a 
surrogate. 

For decisions by family members and other sur-
rogates, the FHCDA established standards for the with-
drawal or withholding of a broader range of life-sustain-
ing treatment, including resuscitation. The FHCDA does 
not specify medical futility as a basis for a DNR order or 
for other treatments. However, medical futility would 
clearly be encompassed by the existing standards for 
decision-making under the FHCDA. 

The Section members have different views on the 
value of including the medical futility standard as a basis 
for a surrogate consent for a DNR order. However, we 
support explicitly clarifying the manner in which the 
medical futility standard applies as a basis for approval 
of a DNR order for patient who does not have a surrogate 
(or for whom a MHL Art 80 surrogate decision-making 
panel would be the surrogate). 

8.  Clarify the right of developmentally disabled 
persons who have capacity to make decisions 
(§31)

Currently, SCPA §1750-b only authorizes life-sustain-
ing treatment decisions when made by SCPA § 1750-b 
guardians. This amendment clarifi es that if the develop-
mentally disabled person is found to have capacity can 
make his or her own decisions relating to life-sustaining 
treatment (§31). It also provides that if the developmen-
tally disabled person created a health care proxy, then 
such decisions can be made pursuant to the health care 
proxy law. 

9. Modify the roles of Surrogate Decision Making 
Committees and Mental Hygiene Legal Services 
with respect to DNR orders (§§35, 36)

Surrogate Decision Making Committees—Under the 
former DNR law, the MHL Article 80 Surrogate Decision 
Making Committee (SDMC) had no role in reviewing 
DNR orders. The FHCDA, by making SCPA § 1750-b 
applicable to DNR orders for developmentally disabled 
persons, indirectly required SDMC review of DNR orders 
for such persons. This bill removes the SDMC’s role in 
the review of DNR orders entered on the basis of medical 
futility. (§35)
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What’s Happening in the Section

Upcoming Events
• Self-Disclosure: Practical Tips and Stories. The 

Committee on Fraud, Abuse and Compliance will 
present this webinar on September 22, 2011, from 
12:00-1:30 p.m. Catherine Diviney and Jeffrey 
Sherrin will present; Melissa Zambri of Hiscock & 
Barclay (Albany) will moderate.

• Fall Program. This will be held at the Yale Club in 
New York City on October 22, and will focus on 
legal, regulatory and corporate aspects of Forming 
an Accountable Care Organization in New York.

Recent Events
• Health Care Decision Making. A CLE program on 

“Health Care Decision Making: Implementation 
of the Family Health Care Decisions Act, Recent 
Developments and Ethical Considerations” was 
held in Albany, NYC and Buffalo in May. The 
program covered the FHCDA, the Health Care 
Decisions Act for Persons with Mental Retardation, 
Do-Not-Resuscitate statutes, mental health issues. 
It also considered special issues in consent, such 
as consent to organ donation, reproductive proce-
dures and human subject research, and consent for 
children and older minors. The program was co-
chaired by Lawrence Faulkner of the Westchester 
Association for Retarded Citizens and Tracy Miller 
of Cadwalader, Wickersham and Taft.

•  Basic Health Law for the Non-Health Lawyer. 
The Committee on Fraud, Abuse and Compli-
ance offered webinars on May 3, 2011. Alexander 
Bateman, Jr. and David Daniels presented, Melissa 
Zambri of Hiscock & Barclay moderated.

Recent Supraspinatus Topics
• Recent meetings: NY DOH Public Health and 

Health Planning Council 

• State’s top Medicaid-fraud cop asked to resign | 
Crain’s New York Business

• Holding: Hospital Not Liable for Errors of Attend-
ing Physician

• NYS Medicaid Redesign Team Releases Progress 
Report

• Why Medical School Should Be Free—
NYTimes.com

• Jail Time for HIPAA Violator

• Vermont’s Single-Payer Health Care Bill Moves 
Ahead—NYTimes.com

• NY Mulls Physician “Dress Code Council” Bill

• NACHGR open session meeting (5/11); 
EuroGentest

• Collaborative Drug Therapy by Pharmacists 
approved

• Two local health executives nominated to state 
health planning council | Democrat and Chronicle 
| democratandchronicle.com

• Nursing Homes Seeking Reprieve From Health 
Care Law—NYTimes.com

Further information about upcoming programs is always available at
www.nysba.org/health. Just click on “Events.”
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