A Labor Mediator’s Perspective on Mediation
By Ira B. Lobel
Why Labor Mediation Works
The growth of mediation in recent years has been
exponential and is used in many different settings. While
it is difficult to accurately determine the success of any
of these mediation programs,1 it is clear that there are
institutional and procedural differences between labor
mediation, court induced mediation, and mediation in
other arenas. Keeping these differences in mind may be
helpful to mediators in other venues when attempting to
help parties settle a dispute. Successful introduction of
any of these elements may sometimes help sow the seeds
for settlement.
The presence of these elements makes the dynamics
involving labor mediation different from mediation in
other arenas. The elements include the following:
1. Only parties make the decision
2. Power relationship
3. Deadline
4. Continuing relationship

At various times in my career, I have mediated in
situations where the parties can move to arbitration if no
agreement is reached in mediation. In these situations, the
dynamics change, because an outside decision maker can
determine the outcome. The mediator, instead of using
what the other side will do or not do to raise doubt, can
try to suggest what the third party decision maker must
do. This can dramatically change the dynamics of the
negotiations.
The mediator may be able to use the uncertainty of a
judge’s ruling, delay in the final decision, the cost of the
legal process, etc., as factors that may encourage a party
to make difficult decisions prior to a trial. These elements take on a different tenor than raising questions in
a labor situation of the practical implications of a strike,
lockout, continued negotiations, final offers and the like.
The mediator can use the uncertainty of the outside decision maker as a pressure for the parties to evaluate and
reevaluate positions.

5. Cost
It is important to analyze these factors to understand
why labor mediation works in many situations and why
the mediation process in other venues faces different
challenges. Recognition of some of these elements makes
me a more effective mediator in other venues. All of these
elements are intertwined and overlapping, as will be apparent from the discussion below.

Only Parties Make the Decision
In a collective bargaining situation, labor and management negotiate over wages, hours and working conditions. In the event of a disagreement, the parties can (1)
agree to new terms; (2) continue to bargain and maintain
the terms of the expired agreement; or (3) engage in
concerted activity (strike or lockout).2 If there is a disagreement, no third party can substitute his judgment for
that of the parties. This means the parties must make their
own decisions about the terms and conditions of employment. Even if one side can dictate the terms and conditions of employment (because of superior bargaining
power), no third party has the legal power to determine
the terms and conditions of employment.
In most civil matters, if the parties cannot agree on a
resolution, ultimately a judge will make a decision for the
parties. The parties can look to the law, equity, and cost
of continued litigation as factors in determining whether
or not to negotiate and settle; however, both sides know
that, ultimately, someone else can dictate the settlement
terms for them.

Power Relationship
The second element one must consider is the question
of power. In a labor dispute, a party has the legal right to
be unreasonable; the consequences may be a work stoppage or unhappy employees or poor productivity, but it
is up to the parties, singularly or jointly, to decide certain
courses of action. In the event one side wishes to try to
force its will on the other, there is no check, through a
court or other third party, on the ability of the party to do
this.3
Contrast this to a legal proceeding where one party
cannot use its power in contravention of the law. Because
the judge or third party must look at the law and justice,
the parties may defer to the third party’s judgment, rather
than risk a negotiated settlement that does not achieve the
goals they are hoping for.
In some civil disputes, power can play an important
role. For example, the side with deeper pockets may be
able to prolong the litigation, engage in endless discovery,
delay trial and have countless appeals and motions. This
may prompt the weaker side into a settlement; however,
if it holds out, the case will be decided on law and justice,
not on power.
The mediator may constantly remind the parties that
the use of power, or delaying tactics, may have some short
and long-term consequences. The good mediator will constantly remind people of the “cost” of using power and
leave it up to the parties whether it is worth using.
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Continuing Relationship
In a labor matter, the parties know that once the
dispute is settled, they must still find a way to work
together. Unless one side can absolutely destroy the other
side, a collective bargaining relationship is like a marriage without the possibility of divorce. The parties know
that they must deal with each other in the future. Accordingly, both sides often have an interest in allowing the
other side to survive. Mediators can use this “continuing
relationship” as a tool to convince the parties not to be
too harsh with each other.
In a civil mediation in which the parties will have
to maintain a continuing relationship, such as a matrimonial matter involving children, an on-going business partnership, or an employment matter where the
employee continues employment, the mediator can use
the need for a continuing relationship as a means for
preventing the parties from trying to “punish” the other
side. In a single transaction dispute, such as a medical
malpractice or a simple contract dispute, this dynamic is
not present. The parties simply want to get the best deal
possible and are really not concerned about the feelings
or perceptions of the other party.
The mediator should be aware of whether there will
be a continuing relationship. The mediator may wish
to adjust questions and methodology, depending on
the answer to this question. A dispute where there is a
continuing relationship takes on an added dimension of
possibilities that a mediator can use in “raising doubt”
and trying to get the parties to reconsider their positions.

Deadline/Timing
Deadlines force parties to make decisions; lack of
deadlines encourages parties to delay and defer decision.
Regardless of the subject of the mediation, the reality is
that the introduction of a mediator into a dispute often is a sign to the parties that they should begin to get
serious. Many years ago, the entry of a mediator into a
labor dispute was often tied to a strike threat or a specified stage in the process. The entry of the mediator into a
labor dispute became a signal for the parties to get down
to business.4 Mediators often talk to both sides about the
proper timing of the mediation. They look to see whether
there is any deadline that can be used that will provide
pressure for a settlement
In a civil matter, the entry of a mediator will also give
the attorneys for both sides a reason to look at the file, to
start preparing and to consider alternatives and possible
settlements. In effect, because the mediation is taking
place, it becomes a time for both sides to look at their
cases more seriously. Nevertheless, parties sometimes go
into mediation when they are not prepared to negotiate,
possibly because it is court ordered or the proper amount
of discovery has not taken place. Mediators could be very
helpful to the process if, when scheduling a session, they
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discuss with the parties the proper time for scheduling
a session, particularly as it relates to discovery. Scheduling mediation too early in the process may prevent either
side from settling, since neither would have a clear idea
what a case was worth. Too late in the process may have
both sides firmly entrenched in their position. The timing
of a motion for summary judgment or some other legal
or practical event may help the parties set a deadline. A
discussion with both sides may help assess the appropriate time to mediate.

Cost
In the labor arena, mediation is often provided free of
charge by government. It is considered a legitimate government expense to promote sound labor relations and, in
effect, keep both the economy and government working.
Accordingly, the cost of mediation, and often who the
mediator is, rarely becomes an issue. Even if the parties
choose to hire a mediator, the cost is absorbed by the
parties and not considered significant. Simply, the parties
usually do not consider the cost of mediation as an issue
to resolve before agreeing to mediate.
In the non-labor arenas, there are many different approaches. Some parties choose to hire and pay a mediator
on an ad hoc basis. Some courts require that the parties
mediate, either pro bono from a list maintained by the
courts or by hiring a mediator on their own. Many courts
and community dispute resolution programs have numerous pro bono mediators that are available.
All of these approaches have certain advantages and
disadvantages. Paying for mediation can be problematic
in many situations due to cost and lack of understanding
of the process. Many have some concerns that, without
any payment for the process, the parties may not take it
as seriously as they should. The cost of mediation is one
of the elements that must be considered. If a case can be
settled expeditiously with the help of a mediator, the cost
may be worth it. It is, however, sometimes very difficult
to get two hard-nosed negotiators to settle on mediation when they are at each other’s throats on substantive
matters. This is one reason why it may be helpful to have
court-ordered mediation, paid for by the parties, with the
mediators selected from a list of individuals who state
their fees and experience up front.

Conclusions
Mediators in one venue can learn from the dynamics and peculiarities present in another venue. Labor
mediators can learn from mediators in other venues and
vice versa. Mediators should be aware of the similarities
and differences and try to use them to help the parties
resolve disputes. This article highlighted labor mediation
dynamics as they will serve to inform mediation in other
contexts.
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Endnotes
1.

Experts differ on how to properly evaluate the effectiveness of a
mediation program. For example, settlement rates, while helpful,
may not be an indicator of success, unless there is a control that
studies settlement rates of similar cases without mediation.

2.

In the public sector, the parties can proceed to fact finding
or arbitration (police and fire). Both of these quasi judicial
proceedings will change some of the dynamics explored in this
section.

3.

One check may be a company going out of business or reducing
its operations. This was often a possibility in the manufacturing
sector. This possibility diminished greatly if there was a very
large plant with a large capital investment (making moving or
closing impractical) or an employer that could not move (for
example: hospital, service industry, public sector).

4.

This dynamic has changed considerably in recent years with the
decline of the labor movement and lack of interest for immediacy
in reaching contracts. This could be due to declining power of
the labor movement, the increase in economic uncertainty, and/
or decline in the effectiveness of the strike. For whatever reasons,
contract expirations today do not have the same immediacy for
settlement that they had 30-40 years ago.
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