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Message from the Chair
As I reflect on the first six
years of the Dispute Resolution Section’s existence, the
words that come immediately
to mind are energy, commitment, persistence and competence, as well as a wonderful
collegiality which has led to
a great working environment
and an amazing ability to get
things done. All of this has
resulted in wonderful, measurable accomplishments such as:

• Our push to expand the inclusion of ADR in law
school courses, which could only result in expanded future use of arbitration and mediation.
• The ADR Resource Guide, which is on the NYSBA
website and which contains an exhaustive listing of
the arbitration and mediation resources which are
available in New York State.
• The successful opposition to bills in the New York
Legislature which would have been significantly
adverse to the interests of the ADR community.
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• Our significant collaboration in the successful formation of the New York International Arbitration
Center, which will be instrumental in attracting
arbitrations to New York from around the world.
• The Guidelines for the Efficient Conduct of the PreHearing Phase of Domestic Commercial Arbitrations
and International Arbitrations. The Guidelines were
adopted by the NYSBA’s House of Delegates and
represent a major step forward in the effort to blunt
the criticism that arbitration is becoming too much
like litigation.

• The immense strides in diversity of Section membership, and Section leadership, as well as diversity
of participants in Section-sponsored programs.
• The well received, multi-day arbitration and mediation training programs which the Section offers
each year and which are invariably “sold out.”
• The excitement generated by the New Lawyers and
Law Students Committee, which puts on a jampacked reception for young lawyers each year and
is currently organizing a unique mock arbitration
competition which will involve participation of
every law school in New York State.

• The wonderful, eye-catching brochure on Why
Choose New York for International Arbitration?
• The Section’s Recommendations for the Adoption of Court-Annexed Mediation Throughout the
Courts of New York State. If implemented, the Recommendations will greatly reduce court congestion, as well as litigation costs of the parties, while
leading to mutually satisfactory results.

(continued on page 5)
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Message from the Chair (continued from page 1)
• The Section’s wonderful publications, most notably
New York Dispute Resolution Lawyer, which is well
worth the immense effort that goes into it, if measured by the wide and enthusiastic acclaim which
the publication has received.
• The wonderful and well-received day-long programs at the Section’s Fall and Annual Meetings,
which have invariably featured cutting-edge topics
that are addressed by the real leaders in the profession.
The foregoing are just some of many examples of
what has led to our reputation throughout the NYSBA as
the Section that really gets things done.
****
As I think back on the numerous contributions our
Section has made to the ADR movement over the past
several years, I pause to consider whether our efforts
are in furtherance of something that is really important.
While there are certainly detractors of ADR who would
loudly say “no,” the fact is that many of the detractors
have an economic interest in not having disputes resolved
efficiently, promptly and cost-effectively. Since these detractors are quick to advance every conceivable criticism
(and then some) against ADR, let me take a moment to
focus on some of the benefits of arbitration and mediation
which are important and measurable.

Arbitration
In most cases, arbitration is a faster, more cost-effective means of resolving disputes than is litigation. For
example, the largest arbitration providers report that the
average time from commencement of a domestic, commercial arbitration to issuance of a final award is in the
range of 7 to 7.3 months. In contrast, the median length of
time from filing through trial in civil cases in U.S. District
Courts in 2011 was 23.4 months and a good bit longer
than that for some of the busier courts.1
But speed and cost-effectiveness are not the only
benefits of arbitration. Arbitrating parties, for example,
can design their own dispute resolution process to meet
their particular needs; they can pick their own arbitrators
with expertise in the subject matter of the dispute; they
can determine the nature and scope of discovery and in
most instances, can expect far less but nonetheless more
meaningful discovery than they would typically encounter in court; they are part of a flexible process that can be
adjusted to meet their needs as the case progresses; they
can expect a private hearing with limited attendees, and
they can provide for complete confidentiality as long as
the proceeding stays in the arbitration forum; they can expect a final result that is only appealable on very limited
grounds or, if they wish, they can provide for a more ex-

haustive (but still highly efficient) appeal to another panel
of arbitrators; and despite all the contrary exhortations
of arbitration’s critics, studies convincingly show that
arbitrators do not simply split the baby but, rather, reason
their way to a result which they think is right and include
that result in their award. Speaking personally, I have
served as an arbitrator in many hundreds of cases over
many years and have never once seen the baby “split” in
the fashion stated by many arbitration critics.
While international arbitration is very different from
domestic, it shares all of the benefits enumerated above.
In addition, international arbitration is subject to the New
York Convention, to which 140 nations are parties. This
Convention provides for the effective enforcement of
international arbitration agreements and awards across
borders. In contrast, judgments of national courts are far
more difficult, and often impossible, to enforce in other
countries.
****
Is the foregoing meant to suggest that arbitration is
perfect? No. Have there been isolated instances when a
substandard arbitrator has permitted discovery to run
amok or has admitted mountains of irrelevant or redundant evidence to a point where the arbitration is just as
expensive as litigation? Yes. A few comments on this,
however:
1. Instances such as these are far, far fewer than they
were just a few years ago. One reason for this is
that the American Arbitration Association has
aggressively implemented its “muscular arbitrator” initiative and has recently amended its rules
to make arbitration much faster and more cost-effective. Other arbitration providers have also been
active in recent years with regard to significant
improvements in the arbitration process.
2. As previously stated, the NYSBA has adopted this
Section’s Guidelines for the Efficient Conduct of the
Pre-Hearing Phase of Domestic Commercial Arbitrations and International Arbitrations. These Guidelines are oft-cited and have proven a rallying point
for arbitrators and parties who want to keep the
arbitration process under control, while at the
same time affording enough discovery and hearing
time to permit a fair result.2
3. Today, out of control arbitration is an outlier and is
generally the result of a mutual desire of the parties to conduct the arbitration in accordance with
the norms of court litigation. Ironically, parties and
counsel who jointly make such a choice are often
the most vociferous critics of arbitration when their
self-chosen process results in years of unnecessary
discovery and hearing time.
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between settling their dispute or
proceeding to trial, foster creative
solutions not previously considered
by the parties that may reach beyond
the scope of the remedies available in
court. The mediator can also provide
the patience and persistence that is
often necessary to help parties reach
resolution.

4. I would urge general counsel who have had a bad
experience with arbitration to try again. My guess
is that such general counsel have had at least as
many runaway litigations overseen by substandard judges as poorly conducted arbitrations. In
any event, the caliber of the arbitrator panels of
the major providers has been substantially upgraded over the last five years, and I really believe
that general counsel who have been disillusioned
by one or two inefficient arbitrations should try it
again because I truly think they will be very pleasantly surprised.

Mediators can help parties communicate constructively and overcome hostilities that may interfere with making
a rational assessment of settlement
compared to the costs and uncertainties of trial. Mediators can also serve
as unbiased “agents of reality” who
help the parties objectively address
their litigation alternatives. Attorney
advocates may have advocacy bias,
whereby they tend to believe in and
overvalue the strength of their client’s
case. A mediator without any stake in
the outcome can be effective in helping the parties be realistic as to the
likely outcome at trial.

Mediation
In a very different sense, mediation is at least as
beneficial to disputing parties as arbitration. Thus, for
example:
• Mediation avoids the uncertainty of trial and often
averts the possibility of a devastatingly adverse
verdict that could literally wipe out one’s business.
• Mediation often permits resolution at an early
stage before serious time and money are spent on
the dispute.
• Mediation permits, indeed encourages, parties to
forge creative solutions and to preserve existing
(and profitable) relationships to an extent which
would have been impossible in court.

By meeting privately in confidential
sessions with each party and counsel, participants can speak with total
candor. The mediator can help the parties ascertain their real interests and
concerns and objectively assess the
weaknesses as well as the strengths of
their case. This process typically leads
to a mutually agreeable settlement.

• Mediation can dispense with the emotional burden
of living through a hotly contested trial, which can
be highly taxing on one’s psyche and, in addition,
it averts the loss of time and money that might
have been far better spent in furtherance of one’s
business.
• Mediation provides parties with an opportunity
to be heard and often leaves them with the feeling
that they have had their day in court and that it is
time to put the dispute behind them.
• Mediation is conducted in private, with the mediator being bound to confidentiality and with the
parties typically entering an agreement to preserve
confidentiality among themselves.
• The caliber of the mediators on the panels of the
major arbitration providers is uniformly high. This
is important since the mediator’s role in the process is vital. As is stated in this Section’s Recommendations for the Adoption of Court-Annexed Mediation
Throughout the Courts of New York State (Civil):
An experienced mediator can serve
as a sounding board, help identify
and frame the relevant issues, help
the parties make an objective risk/
reward and cost/benefit analysis
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****
In sum, there is good reason for satisfaction and excitement throughout the Dispute Resolution Section. First,
the Section has many exceptional, trend-setting accomplishments of which it can be very proud. And second,
the sphere within which the Section operates (the entire
field of ADR) is vitally important in so many different
ways. So when we view the totality of the Section’s activities, we see highly significant accomplishments in a field
of vital importance—that’s a pretty good formula for the
high success of our Section.

Endnotes
1.

Many of the facts and thoughts herein concerning arbitration
are taken from a publication of the ABA’s Section of Dispute
Resolution titled Benefits of Arbitration for Commercial Disputes.

2.

The College of Commercial Arbitrators’ Protocols for Expeditious,
Cost-Effective Commercial Arbitration have also made a significant
contribution to the recent focus and emphasis on efficiency and
cost-effectiveness in arbitration.
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