Message from the Chair
Discovery
Discovery in criminal cases
is in serious need of reform.
There is far too much of a difference between the discovery process in criminal and
civil cases. The distinctions
are shocking to most attorneys who practice civil law as
well as to clients charged with
crimes. Defendants in criminal
cases deserve to know and understand not only the charges
brought against them, but what the evidence will show.
People charged with crimes should be able to properly
investigate their cases and prepare for all aspects of their
case whether it be a plea or a trial. No person should be
asked to enter a guilty plea to a criminal charge without
being given the opportunity to evaluate the evidence and
claims against him or her thoroughly.
It is time for change, and the New York State Bar
Association (NYSBA) is at the forefront of that process.
In January 2015, The House of Delegates of the NYSBA
heard and adopted a report by the Task Force on Criminal
Discovery. This report contained an affirmative legislative
proposal which was introduced to the House by Assemblyman Joseph R. Lentol. The proposed Bill will promote
fairness by codifying the earlier exchange of information
between the prosecution and defense.
As a criminal defense attorney, I have experienced
being provided police reports, witness lists, photographs,
and other vital information after jury selection. Some of
this material was in the possession of the prosecution
from the inception of the case. Moreover, I requested the

production of such materials from the time my representation began.
When I was taught trial techniques, and when I teach
it to attorneys today, the same principle applies: preparation, preparation, preparation. But how does one prepare
for the unknown? There is far too much at stake in a
criminal case for it to be treated like a sporting event. Irresponsible plea bargaining and wrongful convictions occur
far too often. One can never be given back years of one’s
life deprived by wrongful incarceration.
There are many factors about which I am sure most
of you are aware that lead to wrongful convictions, but
the one relevant to this discussion is quite basic. If both
sides are aware of all the witnesses and the evidence in
a reasonable time prior to trial, allowing for meaningful
investigation, it would result in earlier plea dispositions
at a savings to the overburdened court system and greater
fairness for those cases which proceed to trial.
Our justice system must be about fairness and truth. It
has been 35 years since New York State visited discovery
reform. The time has come to further reform the disclosure of information in a criminal case in order to achieve
justice for all. All criminal justice practitioners should join
together to support discovery reform. It is clearly the single most important issue we can easily address to assure
that fairness and truth will prevail.
Sherry Levin Wallach
The views reflected in this column are those of the Section Chair and are not the policies of the Criminal Justice Section or the New York State Bar Association.
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