Message from the Chair
Clemency Initiative
Modern presidents have lost their touch. Through
most of the 20th century our chief executives utilized
their Article II power to extend pardons and to commute
sentences at a relatively brisk clip. Warren Harding, not
known as a bleeding heart liberal, pardoned 300 people
in two years, and commuted 386 sentences. In six years,
Calvin Coolidge pardoned 773 people and commuted
843 sentences—quietly, of course. ”Give ’em Hell” Harry
Truman gave away 1,913 pardons and commuted 118 sentences in his 93 months in the White House. Eisenhower’s
numbers were 1,110 and 47 in eight years, which was
a higher total than even the number of his golf games.
Gerald Ford granted pardons or commutations to 404 individuals, including his predecessor Richard Nixon, who
had himself granted 923.
Lately? Not so much. Between them the Presidents
Bush helped 277 people in twelve years. President Clinton was good to 200 people in eight years. And in over
five years, our coolest President, Barrack Obama, has
granted pardons or commutations to only 61 people. And
it’s not as if we have suddenly run short of federal prisoners.
But the times, they are a-changing. On January 30th
the Deputy Attorney General, James M. Cole, honored the
Criminal Justice Section by speaking at our annual lunch.
He took that opportunity to announce a new administration initiative that will seek out deserving clemency candidates. More particularly, the administration is willing
to extend clemency to longtime federal inmates whose
sentences are more severe than those they would receive
today, so long as the inmates meet certain criteria. Many
prisoners convicted of narcotics offenses would seem
prime candidates, but inmates serving time for other
types of crimes could qualify as well.
But there are many federal prisoners, and not that
many Justice Department employees available to find the
inmates who are most deserving of consideration. The
Department will therefore ask the organized bar to step
up and help. Volunteers will be trained to work with Department attorneys to screen inmates and identify those
who meet the program’s criteria. And these individuals will be assigned counsel to prepare and submit their
clemency applications.
The clemency initiative took a major step forward on
April 23rd, when the Justice Department specified the
criteria which will be used. An application will receive
priority if the inmate:
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–

is serving a prison sentence that “likely” would be
“substantially lower” if the conviction occurred today;

–

is a non-violent and “low level” offender without
ties to organized crime or gangs;

–

has served at least 10 years in prison;

–

does not have a significant criminal history;

–

has demonstrated “good conduct” while in prison;

–

has no history of violence before or during his current prison term.

Notably, the Department’s position is reported to be that
an inmate can receive favorable consideration even if he
does not perfectly match these criteria.
A number of national bar groups, and in particular
the NACDL, are working with the Justice Department
on training, and will soon be soliciting volunteers. When
the call comes our Section members will receive word
of it from the Section officers. In the meantime, the Department has begun a campaign to notify inmates of the
clemency program and advise them about the governing
criteria.
Of course, not everyone will be equally pleased to
see an organized clemency program take shape. My view,
however, is that exactly the right people are being targeted
here. It makes perfect sense to reduce the punishment of
non-violent offenders who, given current norms, would
not today receive lengthy prison terms. And even those
who do not find that consideration compelling will at
least have to concede that a reduction in the numbers of
non-violent prisoners will free up resources that can be
profitably used elsewhere.
I write these notes on the eve of our Spring Meeting and our annual Evidently Evidence CLE session in
Albany. Planning is under way as well for the annual fall
Forensics CLE in Manhattan.
Mark R. Dwyer
*The views reflected in this column are those of the
Section Chair and are not the policies of the Criminal
Justice Section or the New York State Bar Association.
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