Message from the Chair
Jury Duties
In voir dire I tell my prospective jurors that the jury
has been a cornerstone of the American criminal justice
system for over 200 years, and that we want citizens, not
government officials, to decide who is guilty. Because it is
true.
To be sure, not everyone is willing to serve. The
Clerk’s Office tells me that over half those summoned
to jury duty simply do not appear. Some who appear
will say whatever it takes to dodge service. My favorite
excuse, offered by prospective jurors for two separate trials, is that they would be unable to follow the instruction
not to research the case until it was over. “Judge, I just
won’t be able to stop myself!” Others say they have an
implacable hatred of prosecutors, or the police, or defense
counsel, or defendants. To date, no one has boasted of
an implacable hatred of judges, but surely that will come
with time. Some of my fellow judges don’t even bother:
they simply ask who does not want to serve, and let them
go.
Still, after one or perhaps two days, I always emerge
with a panel of 12, and a number of alternates I happily
compare to Mariano Rivera. I think those selected—with
some exceptions, of course—are excited. They agree with
my suggestion that they are serving their community in
a profoundly important way, topped only by those in our
military. They do not know what they soon will learn—
that it is damnably hard to reach a verdict in a criminal
case. I’ve tried three defendants non-jury myself, and I
know: it is tough to “pull the trigger” on another human
being. And it is equally tough to dismiss the plea of the
complaining witness who, generally speaking, plainly
has been wronged. To get a verdict usually requires readbacks, repeated jury instructions—“why can’t you give us

the elements in writing?”—and lunch on the second day
of deliberations. And we get all that hard work from them
for just $40 a day.
After the verdict, and especially after a conviction,
the jurors look spent. Of course, then it is the judge’s turn
to sweat, over what sentence to impose. But that’s for another column. As to the jurors, I joke that we’ll get back
together and do it again in six or eight years.
They never laugh.
I have also been impressed with the performance of
counsel for both sides during the jury selection process. In
a past life I litigated a number of appellate Batson issues,
and I assumed that as a trial judge I would see frequent
Batson challenges. I have those three steps memorized!
But in over four years, I’ve seen only one or two Batson
applications. It seems that Brooklyn is so diverse that you
could not hope arbitrarily to exclude whites, blacks, Hispanics or even Asians. To the credit of the attorneys on
both sides, no one seems to try. A typical jury in my part is
half black and one-third white, with a miscellaneous dose
of “other” to fill out the roster.
The jurors take their responsibilities seriously. They
pay attention. During deliberations, they work very, very
hard. They may not, in my opinion, always reach the
“right” result. But it’s not a bad system. After all, we want
citizens, not government officials, to make these calls.
Mark R. Dwyer
The views reflected in this column are those of the
Section Chair and are not the policies of the Criminal
Justice Section or the New York State Bar Association.
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