Talking to the Press: Ethical Considerations for
Municipal Attorneys
By Steven G. Leventhal
“Well, when you come down to it, I don’t see that a reporter could do much to a president, do
you?”1
Dwight D. Eisenhower
“I hereby resign the office of the President of the United States.”2
Richard M. Nixon
Unlike in the halcyon
days of the Eisenhower
Administration, today there
may be no political, governmental or professional
activity that requires a more
cautious exercise of judgment than the perilous press
interview. This is particularly true for the municipal
attorney.
In a broad sense, investigative journalism and adversarial justice are both methods of seeking the truth.
However, the inquisitorial methods and opinion shaping reportage of the investigative journalist often work
at cross-purposes to the outcome shaping advice and
pointed advocacy of the role-specific lawyer.
Municipal lawyers are frequently thrust into the
vortex of public debate, where press inquiries on sensitive matters are common. In responding to press
inquiries, a municipal lawyer must consider a variety
of legal and professional obligations that will influence what a lawyer may and, in some cases, may not
reveal. This article will examine some of the issues that
a municipal attorney should consider in responding to
press inquiries—including protected forms of expression, compulsory disclosure, permissive privacy and
mandatory confidentiality—and will provide practical
advice for dealing with press inquiries.

Freedom of Speech and the Municipal
Employee
Because the discharge or discipline of a municipal
employee is government action, it may implicate the
protection afforded to certain types of speech under
the United States and New York State Constitutions.
Generally, New York does not recognize a cause of
action for wrongful discharge of an “at will” employee.3 Absent a constitutional, statutory or contractual
requirement to the contrary, an employer may, at any
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time, terminate an “at will” employee. In New York, the
private sector “at will” doctrine is applied with vigor. It
trumps the ethical obligation of a physician to maintain
the confidentiality of patient information.4 In a narrow
exception, the private sector “at will” doctrine does not
trump the ethical obligation of an attorney to report the
professional misconduct of another attorney.5
In earlier First Amendment jurisprudence, municipal employees were afforded limited protection from
discharge. In a 1952 opinion, the United States Supreme
Court stated: “It is clear that such persons [municipal
employees] have the right under our law to assemble,
speak and think as they will… It is equally clear that
they have no right to work for the State in the school
system on their own terms.”6
More recently, modern cases have held that a public
employee’s statements on a matter of “public concern”
cannot be the basis for discharge unless the statements
were knowingly or recklessly false, or were likely to
substantially interfere with the continued performance
of the employee’s official duties.7 Generally, courts will
protect public employees from discharge or discipline
for their political beliefs.8 However, the First Amendment does not protect public employees for statements
made pursuant to their official duties.9
In 2011, the United States Supreme Court held that
a state legislator “whose longtime friend and campaign
manager had a financial interest in an application for
approval of a hotel and casino project pending before
the state legislature” had no First Amendment right to
vote on the legislation where the vote was in violation
of a local code of ethics.10 Unlike a voter’s exercise of
his or her franchise on Election Day,
[A] legislator’s vote is the commitment
of his apportioned share of the legislature’s power to the passage or defeat
of a particular proposal. The legislative
power thus committed is not personal
to the legislator but belongs to the people; the legislator has no personal right
to it… [T]he legislator casts his vote as
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trustee for his constituents, not as a
prerogative of personal power. In this
respect, voting by a legislator is different from voting by a citizen. While
a voter’s franchise is a personal right,
the procedures for voting in legislative assemblies…pertains to legislators not as individuals but as political
representatives.11

Whistleblower Protection in New York
New York law prohibits a public sector employer
from disciplining or taking retaliatory action against
an employee who discloses certain information to a
government body. Specifically, New York Civil Service
Law section 75-b(2)(a) provides:
A public employer shall not dismiss
or take other disciplinary or other adverse personnel action against a public
employee regarding the employee’s
employment because the employee
discloses to a governmental body information (i) regarding a violation of
a law, rule or regulation, which violation creates and presents a substantial and specific danger to the public
health or safety; or (ii) which the employee reasonably believes to be true
and reasonably believes constitutes
an improper governmental action. An
“improper governmental action” shall
mean any action by a public employer
or employee, or an agent of such
employer or employee, which is undertaken in the performance of such
agent’s official duties, whether or not
such action is within the scope of his
or her employment, and which is in
violation of any federal, state or local
law, rule or regulation.12
Prior to making a protected disclosure, an employee must make a good faith effort to provide the
appointing authority with notice and reasonable time
to take appropriate action, unless there is imminent
and serious danger to public health or safety.13 New
York whistleblower protections do not trump the
terms of a collective bargaining agreement. Nor do
they prohibit any personnel action which otherwise
would have been taken regardless of the disclosure of
information.14
New York whistleblower protections apply only
to covered disclosures made to a governmental body.
Such protections do not apply to disclosures made to
the press.15
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The Undefined Term: Confidential Information
New York General Municipal Law section 805-a
provides, in pertinent part, that no municipal officer
or employee shall disclose confidential information
acquired by him in the course of his official duties or
use such information to further his personal interests. However, the term “confidential information” is
neither defined in the General Municipal Law nor in
a similar provision of the Public Officer’s Law applicable to state employees.16 Moreover, there appears to
be no consensus as to the meaning of the term “confidential information,” as used in Article 18, which
regulates conflicts of interest of municipal officers and
employees.
An area of distinct difference between the culture
of the private and public sectors is in the extent to
which information may be withheld as “confidential.”
Private sector firms devote considerable resources to
the protection of proprietary information, customer
lists, formulas, and trade secrets. But in the postWatergate era, we have come to view openness and
transparency in government as a fundamental public
policy that is essential to government accountability
and public confidence. In New York, this fundamental
public policy is expressed in the form of the Freedom
of Information Law,17 which makes most government
records available for public inspection and copying, as
well as the Open Meetings Law,18 which makes most
government meetings open to the public.

May a Local Code of Ethics Prohibit Disclosure
of Matters Properly Discussed in Executive
Session? The Attorney General and the
Committee on Open Government Disagree
In 2000, the Attorney General was asked whether a
municipality has the statutory authority under General
Municipal Law section 80619 to adopt a code of ethics
that prohibits members of the legislative body from
disclosing matters discussed in executive session and
whether such a prohibition would be consistent with
the Open Meetings Law and the Freedom of Information Law. The Attorney General opined that a local
municipality has the statutory authority to prohibit
members of its legislative body from disclosing matters
discussed in executive session, and that such a prohibition would be consistent with the Freedom of Information Law and the Open Meetings Law.20 The Attorney
General noted that “[a]ny such restriction on speech
would, of course, be subject to further state and federal
constitutional requirements.”21
The Attorney General reasoned that:
The purpose of an executive session
is to permit members of public bodies
to discuss sensitive matters in private.
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A review of the subjects that may be
discussed in executive session clearly
reveals that these are matters which, if
disclosed, could jeopardize sensitive
negotiations, personal privacy, law
enforcement and public safety…. Disclosure of matters discussed in executive session would defeat the apparent
legislative intent of authorizing local
legislative bodies to discuss these
limited matters in private. Disclosure
would be contrary to the public welfare. A locally enacted provision prohibiting disclosure would thus further
the statutory purpose of executive sessions and would promote the public
interest.22
The Attorney General cited a 1997 decision of the
Appellate Division Third Department, finding that
disclosure of matters discussed in executive session
would defeat the parallel legislative purposes of the
Open Meetings Law and the Freedom of Information
Law, and effectively applying the statutory grounds
for meeting in executive session as exceptions to disclosure under the Freedom of Information Law.23 The
Attorney General concluded that the General Municipal Law section 806(1)(a) authorization to adopt municipal codes of ethics that prohibit disclosure of information is consistent with existing law and reinforced
the fact that records of discussions properly taking
place in executive session may be withheld from public disclosure.24
In a series of staff advisory opinions, the Executive Director of the Department of State Committee on
Open Government reached a different conclusion. In
response to a 2007 inquiry from a local school board
member who received a memo from the school district citing General Municipal Law section 805-a and
board policy to prohibit the disclosure of information
acquired in executive session, the Executive Director
opined that
[I]n most instances, even when records may be withheld under the
Freedom of Information Law or when
a public body…may conduct an executive session, there is no obligation to
do so. The only instances, in my view,
in which members of a public body
are prohibited from disclosing information would involve matters that are
indeed confidential. When a public
body has the discretionary authority
to disclose records or to discuss a matter in public or in private, I do not believe that the matter can properly be
characterized as “confidential.”25
22

Citing a 1986 decision by the New York Court of
Appeals,26 the Executive Director observed that the
characterization of records as “confidential” must be
based on statutory language that specifically confers
or requires confidentiality, and that to confer or require
confidentiality, a statute must leave no discretion to an
agency (i.e., the agency must withhold the records).27
Because the exemptions from mandatory disclosure set
forth in the Freedom of Information law are permissive
(i.e., the agency may withhold the records), the Executive Director found that the only situations in which an
agency must withhold records involve instances where
a statute, other than the Freedom of Information Law,
prohibits disclosure. The Executive Director concluded
that “[s]ince a public body may choose to conduct an
executive session or discuss an issue in public, information expressed during an executive session is not
‘confidential.’”28
Under this view, each request for disclosure must
be considered by a municipal information officer on
a case-by-case basis, with each discretionary denial of
access subject to Article 78 review, and with the burden
upon the municipality to establish that its discretion
has not been abused.29 As the following discussion will
indicate, experience suggests that courts called upon
to address this issue are likely to adopt and apply the
Executive Director’s view, based as it is on Court of
Appeals authority, and consistent as it is with the statutory scheme of limited, discretionary denials subject to
case-by-case judicial review.

May a Local Code of Ethics Prohibit Disclosure
of Ethics Investigations Conducted by a Local
Board of Ethics?
Confidentiality at the preliminary stages of an ethics investigation serves to protect the privacy and reputation of a presumptively innocent municipal officer
or employee who is the subject of an ethics complaint
that has not yet resulted, and may never result, in the
filing of formal charges. It encourages the reporting of
suspected ethical violations by protecting the identity
of whistleblowers in the preliminary stages of an investigation. It avoids subornation of perjury, witness tampering, spoliation of evidence, and it fosters freedom of
deliberation among ethics board members without fear
that the board’s preliminary view of a matter will be
made public before formal charges are filed and a due
process hearing is conducted.
In 2011, the Board of Ethics of the City of White
Plains dismissed as moot a sua sponte complaint alleging the then-Mayor’s non-compliance with certain provisions of Article 18 of the General Municipal Law and
the City Code of Ethics.30
An investigation by the Board of Ethics was initiated while the Mayor was under prosecution by the
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Westchester District Attorney’s Office in connection
with a charge of domestic violence.31 Pursuant to an
order of protection, the Mayor vacated the marital
abode.32 Evidence obtained by the Board of Ethics indicated that he rented an apartment from a developer
doing business with the City at a below-market rate.33
The Mayor was convicted of the domestic violence
charge while the ethics investigation was pending.
However, the conviction was later reversed.34
After a preliminary investigation, the Board of Ethics served the Mayor with formal charges.35 The Mayor
resigned his office before a hearing was conducted.36
After the complaint was dismissed, the Journal News
submitted a FOIL request for the entire record of proceedings before the Board of Ethics.37 The FOIL request
was granted in part and denied in part.38 The Journal
News then filed a proceeding pursuant to CPLR Article
78 seeking disclosure of the record including, among
other things, the statement of formal charges.39
The Westchester Supreme Court granted the petition in part and denied it in part.40 The court upheld
the denial of access to the Mayor’s personal diary, bills
and canceled checks because their disclosure would
have resulted in an “unwarranted invasion of personal privacy.”41 The court also upheld the denial of
access to transcripts of sworn testimony taken before
the Board of Ethics as protected by the “deliberative
process” privilege.42 However, the court directed that
the statement of formal charges be disclosed because,
if not for the dismissal, the City Charter contemplated
that the statement of formal charges was to have
been delivered to the Common Council for further
proceedings.43

The Ethics Issues Raised by the Investigation
of the Suffolk County Ethics Commission (I):
Responding to a Subpoena
Amid allegations that the Suffolk County Ethics
Commission was subject to “influence” by the thenCounty Executive, a special Committee of the County
Legislature served a subpoena seeking disclosure of
certain records of the Commission.44 The Commission
moved to quash the subpoena on various grounds,
including that the records of the Commission were
confidential under the County Code of Ethics.45 The
Suffolk County Supreme Court granted the motion on
procedural grounds but otherwise rejected the Commission’s argument that the records were confidential
and thus immune from disclosure pursuant to the
subpoena.46
The Suffolk County Supreme Court granted the
Commission’s motion to quash the subpoena because
the Special Legislative Committee had failed to authorize the issuance of the subpoena by a majority vote
of its membership as required by the resolution of the
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County Legislature from which the Special Legislative
Committee derived its power to issue subpoenas.47
However, the court rejected the Commission’s
other arguments, noting that the Commission was
prohibited from disclosing information reported on the
financial disclosure forms filed with the Commission
“except as provided by law.”48 Because the County
Code of Ethics provided that the disclosure forms
would be available for public inspection “except that
the categories of value shall remain confidential, as
shall any other item of information authorized by the
Board to be deleted from an individual’s disclosure
form,” the forms were not confidential under local law,
except as to the categories of amounts and other information deleted by the Commission.49
The court found that the County Charter authorized the County Legislature to conduct investigations
into any matter within its jurisdiction and to delegate
investigations to a committee, and that the Charter also
authorized the legislature or any delegated committee
to issue subpoenas requiring attendance by the recipient at an examination and the production of books,
records, papers and documents.50 Therefore, the court
concluded that the subpoena issued by the Special
Legislative Committee was authorized by law and that
compliance with the subpoena would not subject the
Ethics Commission and its staff to the criminal penalties for disclosure of matters considered confidential
under the Suffolk County Code of Ethics or other Local
Law.51
The Court also rejected the Commission’s argument that production of ethics complaints and advisory opinions issued by the Commission should be
confidential as a matter of public policy:
The [Commission] failed to demonstrate that the public policy of this
State precludes the dissemination of
documents relating to the internal
workings of an ethics commission to
the County Legislature, a committee
thereof or other public officer or official charged with oversight and investigative powers. Indeed, public policy
appears to dictate just the opposite,
as the call for transparency in government seemingly sounds everywhere.52
Further, the court concluded that any claims of
privilege in connection with complaints filed with
the Commission “[a]ppear [to be] inconsistent with…
the Suffolk County Code…which mandates that the
[Commission] prepare annual reports for the County
Executive and the County Legislature summarizing
the activities of the [Commission] and recommend
changes in the law governing the conduct of local
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elected officials and others.”53 The court reasoned that
because the Ethics Commission had a duty to report
to the County Executive and the County Legislature,
the complaints received by the Commission were not
confidential communications.54
However, the court held that this same reasoning
would not apply to the communications made between the Commission and its counsel, the predominant purpose of which was for the commissioners
to obtain legal advice. The attorney-client privilege
is codified by the New York Civil Practice Law and
Rules, which provide, in pertinent part, that a client
shall not be compelled to disclose confidential communications made between the client and his or her
attorney “in any action, disciplinary trial or hearing,
or administrative action, proceeding or hearing conducted by or on behalf of any state, municipal or local
government agency or by the legislature or any committee or body thereof.”55 Thus, records protected by
the attorney-client privilege are exempt from disclosure by state statute and are exempt from disclosure
pursuant to the Freedom of Information Law.56

The Ethics Issues Raised by the Investigation
of the Suffolk County Ethics Commission (II):
To What Extent May a Government Attorney
Be Compelled to Testify Before a Grand Jury
About Conversations with a Client?
The Suffolk County District Attorney’s Office
convened a grand jury to take over the investigation
of the special legislative committee.57 A subpoena was
served on the Commission for its records, and on the
Commission’s counsel for testimony before the grand
jury.58
The extent to which a government attorney may
be compelled to testify before a grand jury about a
conversation with a client has been the subject of several significant decisions by the United States Circuit
Courts of Appeal. The majority view was expressed
in a decision that arose out of a subpoena issued by
Special Prosecutor Ken Starr to White House Counsel Bruce Lindsay in the investigation leading to the
impeachment of President Bill Clinton.59 The White
House asserted that the testimony was protected by
the attorney-client privilege, and moved to quash the
subpoena.60 The D.C. Circuit Court of Appeals concluded that:
When an executive branch attorney
is called before a federal grand jury
to give evidence about alleged crimes
within the executive branch, reason
and experience, duty and tradition
dictate that the attorney shall provide
that evidence.… [T]he proper allegiance of the government attorney
24

is contemplated by the public’s interest in uncovering illegality among its
elected and appointed officials.61
The Second Circuit reached a different conclusion
in a case arising out of a subpoena issued to the former
chief legal counsel to the office of former Connecticut
Governor John Rowland in an investigation leading to
the Governor’s resignation and subsequent conviction
on charges of public corruption.62 The Second Circuit
opined:
[I]f anything, the traditional rationale
for the privilege applies with special
force in the government context. It is
crucial that government officials, who
are expected to uphold and execute
the law and who may face criminal
prosecution for failing to do so, be encouraged to seek out and receive fully
informed legal advice.63
Often, conversations between government lawyers
and their clients move seamlessly between legal advice
and policy formulation. The question then arises: does
the attorney-client privilege protect communications
between a government lawyer having no policymaking authority and a public official, where those communications assess the legality of a policy and propose
alternative policies in that light? In a 2007 challenge
to the constitutionality of a policy requiring invasive
strip searches at a local correctional facility, the Second
Circuit held that email messages between the County
Attorney and the Sheriff were protected by the attorney-client privilege where the messages “reviewed the
law concerning strip searches of detainees, assessed the
County’s current search policy, recommended alternative policies, and monitored the implementation of
these policy changes.”64

The Ethics Issues Raised by the Investigation
of the Suffolk County Ethics Commission (III):
Who Is the Client of a Municipal Attorney?
As the controversy was stirring, the Suffolk County
Comptroller undertook an audit of bills rendered by
the Commission’s special counsel, pursuant to the
Comptroller’s authority under Article 14 of the County
Law and applicable provisions of the County Charter,
and demanded that the Commission’s counsel produce
all documents referenced in counsel’s invoices, including correspondence, notes, research and attorney work
product.65
In response, counsel informed the Comptroller that
he could not comply with the request because the Suffolk County Code prohibited disclosure of confidential
matters pending before the Commission; the attorneyclient privilege prohibited disclosure of the confidential
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communications made between an attorney and a client, absent a waiver by the client; and Rule 1.6 of the
New York Rules of Professional Conduct prohibited
an attorney from revealing confidential information
gained during or relating to the representation of a client, whatever its source, that is protected by the attorney-client privilege or that the client has requested be
kept confidential.66
The Comptroller responded stating, in part, that:
In your letter, you also cite attorney
client privilege as another reason why
the requested information could not
be provided. However, your services
were retained by the County to represent the Ethics Commission which is
a county Commission. Therefore, as
the County’s Chief Fiscal Officer, the
county Comptroller is waiving the client confidentiality and directing you
to provide the previously requested
information by October 1, 2010. The
requested information is necessary so
that we can determine the regularity,
legality and correctness of the claimed
expenses as required by the County
Charter.…The County Comptroller
has a fiduciary responsibility to the
taxpayers of Suffolk County to ensure
the propriety of County expenses;
therefore, no future vouchers from…
[Your firm] will be processed until
such time the Comptroller’s Office
is satisfied that services were billed
in accordance with the terms of the
agreement. Failure to comply with
this request may result in the demand
for repayment of services previously
billed and paid.67
This purported waiver by the Comptroller of the
attorney-client privilege raised a familiar and often
thorny question: who is the client of a municipal attorney? A careful analysis and accurate determination
of this question is essential, because only communications between an attorney and a “client” are subject to
the attorney-client privilege. Commentators have identified five possible clients of the government lawyer:
(1) the responsible official, (2) the government agency,
(3) the branch of government (executive or legislative),
(4) the government as a whole, and (5) the public.68
The Rules of Conduct require an attorney to distinguish between the interest of a represented organization, and those of the individuals comprising the organization.69 Rule 1.13 provides, in pertinent part:
When a lawyer employed or retained
by an organization is dealing with
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the organization’s directors, officers,
employees, members, shareholders or
other constituents, and it appears that
the organization’s interests may differ from those of the constituents with
whom the lawyer is dealing, the lawyer shall explain that the lawyer is the
lawyer for the organization and not for
any of the constituents.70
But what if the interests of one government agency
(here, the County Ethics Commission) appear to conflict with the interests of another agency or official
(here, the County Comptroller)? Comment 9 to Rule
1.13 provides, in pertinent part:
The duties defined in this Rule apply
to governmental organizations. Defining precisely the identity of the client
and prescribing the resulting obligations of such lawyers may be more
difficult in the government context.
Although in some circumstances the
client may be a specific agency, it may
also be a branch of government, such
as the executive branch, or the government as a whole. For example, if the
action or failure to act involves the
head of a bureau, either the department of which the bureau is a part or
the relevant branch of government
may be the client for purposes of this
Rule. Defining or identifying the client
of a lawyer representing a government
entity depends on applicable federal,
state and local law and is a matter beyond the scope of these Rules. Moreover, in a matter involving the conduct
of government officials, a government
lawyer may have greater authority
under applicable law to question such
conduct than would a lawyer for a
private organization in similar circumstances. Thus, when the client is a
governmental organization, a different
balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented
or rectified.71
Here, special counsel was engaged solely to represent the Ethics Commission. On these facts, the Ethics Commission was the “client,” and therefore, the
purported waiver of the attorney-client privilege by
the Comptroller was ineffective. After the passage of
time, the Comptroller approved the payment of counsel’s bills in their entirety, and closed the audit without
pressing his demand for the disclosure of confidential
client information, thus avoiding a judicial resolution
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of the apparent conflict between the Comptroller’s
authority to audit bills rendered to the Ethics Commission and the attorney-client privilege enjoyed by the
Commission.
The principle of client-lawyer confidentiality is
given effect in three related bodies of law: the attorney-client privilege of evidence law, the work-product
doctrine of civil procedure and the professional duty
of confidentiality established in legal ethics codes.
The attorney-client privilege and the work-product
doctrine apply when compulsory process by judicial
or other governmental body seeks to compel a lawyer
to testify or produce information or evidence concerning a client. The professional duty of client-lawyer
confidentiality, in contrast, applies to a lawyer in all
settings and at all times, prohibiting the lawyer from
disclosing confidential information unless permitted
or required by the Rules of Professional Conduct or to
comply with other law or court order.72
Rule 1.6 (Confidentiality of Information) is applicable to all attorneys in the public and private sectors.
For purposes of this Rule, confidential information
consists of “information gained during or relating to
the representation of a client, whatever its source, that
is protected by the attorney-client privilege,…likely
to be embarrassing or detrimental to the client if disclosed,…or information that the client has requested
be kept confidential….”73
While there appears to be no consensus as to the
meaning of the term “confidential information” as
used by Article 18 in regulating the conduct of municipal officers and employees, government information is
presumptively subject to public disclosure.74 The opposite presumption may apply to confidential government information obtained by a government lawyer.
In promulgating the Rules of Professional Conduct,75 the Appellate Divisions adopted a definition
of “confidential government information” for the
purpose of regulating the professional conduct of current and former government attorneys.76 Unlike the
meaning given to the term “confidential information”
by the Executive Director for purposes of the Freedom
of Information Law, the Rules of Professional Conduct
require current and former government attorneys to
refrain from disclosing government information that a
municipality “may” withhold from public disclosure
unless it is otherwise available to the public.77
Rule 1.11 is applicable to current and former
government attorneys. For purposes of this Rule,
“confidential government information” consists of “information that has been obtained under governmental
authority and that, at the time the Rule is applied,
the government is prohibited by law from disclosing
to the public or has a legal privilege not to disclose,
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and that is not otherwise available to the public.”78 It
should be noted that the obligation of confidentiality
applicable to current and former government attorneys
is broader than the corresponding obligation owed by
private sector attorneys.79

Trial Publicity
The Rules of Professional Conduct also regulate
certain speech by trial attorneys.80 A lawyer who is
participating or has participated in a criminal or civil
matter may not make an extrajudicial statement that
the lawyer knows or reasonably should know will
be publicly disseminated and will have a substantial
likelihood of materially prejudicing an adjudicative
proceeding in the matter.81 The prohibition applies to
all lawyers associated in a firm or government agency
with an attorney subject to the Rule.82 A lawyer may
make a statement that a reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the
lawyer or the lawyer’s client.83
Under Rule 3.6, certain statements are presumptively prejudicial (such as information the lawyer
knows or reasonably should know is likely to be inadmissible as evidence in a trial and would, if disclosed,
create a substantial risk of prejudicing an impartial
trial),84 and certain other statements are presumptively
permissible (such as claims and defenses, and information contained in a public record).85
Special rules of confidentiality may apply in
juvenile, domestic relations and mental disability
proceedings.86

Practical Advice for Dealing With Press
Inquiries
Lawyers must exercise care in speaking with reporters. Following are some tips you may find helpful:
• Return the call (score courtesy points).
• Refer questions to the proper spokesperson, if
any.
• Refrain from disclosing confidential or privileged
information.
• Always be truthful. Falsehoods destroy credibility and undermine public confidence.
• Remember that you will be selectively quoted;
the context and “spin” will be controlled by the
press.
• Consider speaking “on background” where appropriate.
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Speaking on background will give you time to collect your thoughts, and an opportunity to persuade
the reporter. It is often helpful to begin the conversation by speaking to the reporter on background and
then conclude by giving the reporter a statement for
attribution.
Attorneys who speak to the press should understand the distinction between statements made “on
background” and those made “off the record.” The
NYU Journalism Handbook for Students defines these
commonly used, but oftentimes misunderstood terms
as follows:
“On background” is a kind of limited
license to print what the source gives
you without using the source’s name.
But most veteran reporters will not
use “on background” information until they can verify it with other sources. People try to go “on background”
when their information is very sensitive, which is to say, the information is
likely to cause a stir. “On background”
means the source’s name does not appear in the story. In effect it confers
anonymity on your source, but allows
you to work with the information the
source has provided. Again, it’s best
to consult your professor in these
situations.
“Off the record” restricts the reporter
from using the information the source
is about to deliver. The information
is offered to explain or further a reporter’s understanding of a particular
issue or event. (Various presidents
have invited reporters to have dinner
with the understanding that no information from this meeting can ever
be published.) But if the reporter can
confirm the information with another
source who doesn’t insist on speaking
off the record (whether that means
he agreed to talking on the record, on
background, or not for attribution) he
can publish it.
The problem with the phrase “off the
record” is that many people, reporters
and the general public alike, misunderstand its precise meaning. These
days many interviewees think “off the
record” is largely synonymous with
“on background” or “not for attribution.” There is so much murkiness
about what “off the record” means
that it is essential that the reporter and
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source agree on a definition before
beginning an “off the record” portion
of an interview. In the Department of
Journalism, “off the record” means the
information should not be used in the
story unless the reporter can confirm
it through another source. In general, it is best to avoid off the record
conversations.87
Municipal law is often practiced under the glare
of publicity. The municipal attorney must provide
outcome-shaping advice and pointed advocacy on
behalf of a client, while upholding high standards of
ethics and professionalism. He or she must exercise
careful judgment in speaking to the press. A municipal
attorney may not adopt P.T. Barnum’s famous philosophy: “I don’t care what you say about me, just spell my
name right.”90
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