ICD–10 and the Expansion of Admissible Evidence Under
the “Medical Treatment” and Business Record Exceptions
By James G. Fouassier
The reader should be familiar with the application
of the “business record exception” to the hearsay rule,
recognized at common law and codified in New York in
CPLR 4518.1 An essential requirement of the exception
is a finding by the court that the record “was made in
the regular course of business and that it was the regular
course of business to make it, at the time of the act,
transaction, occurrence or event, or within a reasonable
time thereafter….”2 Consequently, a notation in a
document that in its entirety may present as a “business
record” may not be admissible if it were not the regular
job of the recorder to record such information in a timely
manner.
A medical record such as a patient’s hospital chart,
while meeting the definition of a “business record,” is
subject to some additional elements both of the common
law and statute. Therefore, the admissibility of statements
contained in a medical record now is considered in light
of the common law “medical treatment” exception. CPLR
4518(c) provides that any hospital records are admissible
and are prima facie proof of the facts therein contained
if properly certified or authenticated by the hospital.
At the same time any statement made for the purpose
of obtaining or facilitating medical treatment, whether
or not memorialized in writing, also is admissible as a
“medical treatment” exception. The rationale behind the
admissibility of “medical treatment” is that a declarant
will be motivated to be completely truthful (thus
presumably making the statement more reliable) by his
or her immediate need for medical care.3 The exception
applies only if it pertains directly to the treatment
sought or is reasonably relevant to the determination of
a diagnosis or condition. Unless it is determined to be
so relevant, statements as to how an injury arose or who
inflicted it will not be admitted.
Notwithstanding the logical impression that CPLR
4518(a) and the “medical treatment” exception constitute
discrete exceptions to the hearsay rule, the criteria for a
finding of admissibility under the “medical treatment”
exception are not disregarded or ignored simply because
the statement happens to appear in a “medical record.”
As held by the Court of Appeals in the seminal case
of Williams v. Alexander, 309 NY 283 [1955], hospital
records fall within the business records exception when
they “reflect acts, occurrences or events that relate to
diagnosis, prognosis or treatment or are otherwise
helpful to an understanding of the medical or surgical
aspects of [a patient’s] hospitalization. (Id., 309 NY at 287;
citations omitted). More recently, in a decision relying
heavily on Williams, the Court of Appeals held to be
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properly admitted at trial certain statements concerning
the factual backgrounds of an assault and robbery. People
v. Oldalys Ortega and People v. Maurice Benston, decided sub
nom. People v. Ortega, 15 NY3d 613 [2010]. In Benston, the
medical record contained the complainant’s statements
referring to a history of abuse and incidents of domestic
violence; to the defendant being a former boyfriend; and
also to the existence of some kind of “safety plan.” The
trial court ordered redacted any references to a history of
abuse and prior complaints but allowed references to the
incident of domestic violence, and to a weapon, to go to
the jury. The Appellate Division affirmed, finding that the
trial court properly exercised its discretion in allowing
references to the effect that the victim “was diagnosed
as having been subjected to domestic violence involving
a former boyfriend. (70 AD3d 479 [1st Dept 2010]). In
Ortega, the medical record reported that the victim
claimed that he was kidnapped and forced to smoke “a
white substance” from a pipe. When the defendant later
was apprehended the record was offered and admitted at
trial. The Appellate Division affirmed. (64 AD3d 422 [1st
Dept 2009]).
Judge Lippman, writing for the Court, found that
knowing how a patient was injured may be “helpful” to
an understanding of the medical aspects of his or her case.
Sometimes information is germane to the diagnosis and
treatment of psychological illness or injury. Sometimes
it is “helpful” in the development of an appropriate
discharge plan. Referring to the facts in Benston, the Court
held that:
The inquiry in each case before us remains whether the statements at issue
were relevant to diagnosis and treatment…. The references to “domestic
violence” and to the existence of a safety
plan were admissible under the business
records exception. Not only were these
statements relevant to complainant’s diagnosis and treatment, domestic violence
was a part of the attending physician’s
diagnosis in this case…. Developing a
safety plan…can be an important part of
the patient’s treatment. (15 NY3d at 619).
Similarly, with reference to Ortega, the Court held that:
…the statement that complainant was
“forced to” smoke a white, powdery
substance was relevant to complainant’s
diagnosis and treatment…. In addition,
treatment of a patient who is the victim of
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coercion may differ from a patient who
has intentionally taken drugs. (15 NY3d
at 620).
The absence in the majority opinion of any significant
discussion of whether it is the “regular” duty of the
reporter to report and the transcriber to include medically
relevant statements in this kind of “business record”
suggests that what may have been two distinct exceptions
to the hearsay exclusion rule now have become conflated
into a redefined “business records” exception.4 This
point was not lost on Judge Smith who, in a concurring
opinion, went to great lengths to draw out the continuing
distinction between the “business record” exception and
the “medical treatment” exception.
Judge Smith begins his analysis by observing that
the majority opinion and the Appellate Division cases
cited therein “ignore a gap in their logic: the business
records exception makes the records themselves, but not
hearsay contained within the records, admissible.” (15
NY3d at 620; citations omitted). Notwithstanding the
inclusive language of CPLR 4518(c), apparently, Judge
Smith writes that hearsay cannot be transformed into
non-hearsay simply because a business routinely relies
upon it and integrates it into its own records. How is
this to be reconciled? By recognizing and applying the
separate but valid exception for statements made for
purposes of medical diagnosis and treatment. Why is it
necessary explicitly to recognize this exception? Although
the Federal Rules of Evidence, in rule 803(4), does so,
and there is some support in New York case law for the
exception, Judge Smith finds that the leading treatises on
New York evidence (both Richardson and Fisch)5 suggest
that the exception has not been adopted in New York.
Arguing that a “broad” understanding of what is relevant
to diagnosis and treatment is essential, Judge Smith finds
that the majority is adopting the “medical diagnosis
and treatment” exception as a matter of law and simply
should say so. (15 NY3d at 621.)6
More recently, and in a manner which Judge
Smith might argue continues to conflate the different
exceptions, the Second Department held in the context
of a Kendra’s Law proceeding7 that statements in the
respondent’s medical record to the effect that his
hospitalizations were caused by his failure to take his
medications “were admissible under the business record
exception to the hearsay rule because the diagnoses were
relevant to his treatment, and could be used to develop
a discharge plan that would ensure his safety.” Matter of
Anthony H. [Karpati], 82 AD3d 1240, 1241 [2011].
Somewhere along the way a consideration of the
fundamental reason for hearsay exclusion exceptions was
lost: is the statement reliable?
*******
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Anyone even remotely familiar with hospital
chart documentation, coding, billing or medical claims
submission has heard of the International Classification of
Diseases, or “ICD.” As summarized by Wikipedia:
The International Classification of Diseases (also known by the abbreviation ICD)
is the United Nations-sponsored World
Health Organization’s “standard diagnostic tool for epidemiology, health management and clinical purposes.” The ICD
is designed as a health care classification
system, providing a system of diagnostic
codes for classifying diseases, including
nuanced classifications of a wide variety
of signs, symptoms, abnormal findings,
complaints, social circumstances, and
external causes of injury or disease. This
system is designed to map health conditions to corresponding generic categories
together with specific variations, assigning for these a designated code, up to six
characters long. Thus, major categories
are designed to include a set of similar
diseases.
The International Classification of Diseases is published by the World Health Organization (WHO) and used worldwide
for morbidity and mortality statistics,
reimbursement systems, and automated
decision support in health care. This system is designed to promote international
comparability in the collection, processing, classification, and presentation of
these statistics. As in the case of the
analogous (but limited to mental and behavioral disorders) Diagnostic and Statistical Manual of Mental Disorders (DSM,
currently in version 5), the ICD is a major
project to statistically classify health disorders, and provide diagnostic assistance.
The ICD is a core statistically-based classificatory diagnostic system for health
care related issues of the WHO Family of
International Classifications (WHO-FIC).
For more than thirty years the United States has
employed a version of the ninth revision of ICD, known
as the International Classification of Diseases, Clinical
Modification (ICD-9-CM). This adaption was created by
the U.S. National Center for Health Statistics (NCHS)
and is used in assigning diagnostic and procedure codes
associated with inpatient, outpatient, and physician office
utilization specific to the United States. The ICD-9-CM is
based on the ICD-9 but provides for additional morbidity
details (hence additional and different documentation
requirements). It is updated annually on October 1st.8

45

In 1992, the World Health Organization implemented
the tenth revision of ICD. It has taken all these years
for ICD-10 finally to be adopted here in the U.S. and
it will be effective as of October 1, 2014. As explained
in a very helpful fact sheet recently published by the
American Medical Association,9 the ICD-10 code sets
are not a simple update of ICD-9. The ICD-10 code sets
have fundamental changes in structure and concepts
that make them very different from ICD-9. The revisions
address one concern of the drafters: the lack of specificity
of the information conveyed in the codes. Currently
coding consists of three to five characters that will allow
up to 13,000 coding combinations. Coders long ago
recognized that this limited the number of conditions
and procedures that could be coded, especially if there
were significant differences in procedures occasioned
by comorbidities and complications. Under ICD-10,
the character length increases to seven, resulting in
approximately 68,000 code combinations. This increase
in “granularity” obviously allows for the coding of
many more detailed diagnoses that previously were
more generally lumped together. To make matters more
complicated the “clinical modifications” specifically
adopted in the U.S. (hence, ICD-10 CM) include much
more detail than required by the international version,
and in addition have separate sections for medical
procedures, not just diagnoses. The U.S. ICD-10 CM has
some 68,000 diagnosis codes and 76,000 procedure codes.
Particularly relevant to the subject of this article
is that in addition to coding for diseases, injuries,
symptoms and abnormal findings, ICD-10 also requires
coding elements for complaints, social circumstances,
and external causes of an injury or disease (requiring
documentation, for example, of the location where an
injury took place and the activity being undertaken at
the time, to just mention a few additional elements).
This reflects the social objectives of the WHO drafters.
Reimbursement issues generally were, and remain,
irrelevant to the WHO drafters. Their goal was not just to
classify diseases and other health problems recorded on
many types of health and vital records (including death
certificates and health records) but also to develop data
and statistics for epidemiological, quality and consumer
safety purposes as well as the generation of a variety
of mortality and morbidity statistics by WHO member
nations. In particular it is intended that the data will
allow these users sensibly and reasonably to allocate
scarce resources.
The United States, however, is the only country
in the world that uses ICD as a driver for health care
payment. Here, hospitals and other clinicians cannot bill
for their professional services, and insurers and other
payers of all kinds cannot adjudicate and pay claims,
without coding based on the ICD. Determining the ICD
appropriate to a diagnosis or procedure depends upon
the documentation contained in a medical record such as

46

a hospital chart. Upon the correct coding of medical and
hospital claims will turn the payment or denial of billions
of dollars of health care services each year, and the proper
coding of those claims, in turn, depends on proper and
full documentation of all information subject to coding.
One way to understand the differences in
documentation requirements for ICD-9 and ICD-10 is
to examine a hypothetical.10 The coded claim prepared
under ICD-10 and submitted by Mrs. Smith’s doctor looks
like this:
S06.0x1A

Concussion with loss of consciousness of
30 minutes or less, initial encounter

G44.311

Acute post traumatic headache,
intractable

M54.2

Cervicalgia

M99.01

Segmental and somatic dysfunction of
cervical region

W20.8xxA

Struck by falling object (accidentally),
initial encounter

Y93.g3

Activity, cooking and baking

Y92.010

Place of occurrence, house, single family,
kitchen

These codes were assigned by trained medical record
coders based upon the documentation in the medical
records. The documentation contains the following
narrative:
Mrs. Smith presented at her doctor after
having a kitchen shelf fall on her three
days ago, resulting in a concussion together with cervicalgia. She was cooking
dinner at the home she shares with her
husband. She did not seek treatment
at that time. She states that the people
that put up the shelf missed the stud by
about two inches. Her daughter, who was
present, told her she was unconscious
for about four minutes. Mrs. Smith still
evidences cephalgias, primarily occipital,
extending up into the bilateral occipital
and parietal regions. Headaches come on
daily and without warning, and last for
long periods of time. Patient reports that
NSAIDS are of no effect. She denies any
changes to taste, smell or vision. Patient
demonstrates tenderness across the superior trapezius.
Unlike the situation under ICD-9, ICD-10 requires
that the external cause of the injury or illness be specified.
The falling shelf is what caused the injury so it actually
must be recited for the claim to be properly coded.
The activity of the patient must be documented, hence
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“cooking dinner.” Documentation also must include the
location of the injury; an injury occurring in the home
must specify the actual room (here, the kitchen).
The reader may wish to examine a web resource
presented by ICD10Data.com at http://www.icd10data.
com/ICD10CM/Codes/V00-Y99/Y90-Y99/Y92- listing
all of the possible “Y.92” coding for “Place of Occurrence
of the External Cause” for an appreciation of the scope of
the task providers and their coders will face under ICD10. By my count there are some 200 possibilities, ranging
from “bathroom” and “driveway” to “oil rig” and even
“courthouse.”
Is any of this newly required documentation
admissible? To conflate both exceptions in the manner
evidenced by Ortega and FRE 803(4) and apparently
approved in cases such as Williams, the question becomes
whether the recording of the information in the medical
record is undertaken for purposes of medical diagnosis or
treatment or the necessary description of medical history,
past or present symptoms, pain or the inception or
general character of the cause or external source thereof
insofar as reasonably pertinent to diagnosis or treatment.
The resolution is fact specific and must be determined
on a case by case basis in the context of the claim. At
the same time ICD-10 mandates that the documentation
be placed in the record by the clinician; thus it is being
recorded in the regular course of the hospital’s business
and it is in the regular course of such business that the
clinician makes such a record. Why should it not be
admissible independent of any finding that it is pertinent
to the treatment of the patient? It may be reliable even
if not pertinent. Conversely, a statement which, prima
facie, appears to be relevant or pertinent to treatment in
fact may not be; a court may not be competent to make
such a determination in the absence of expert testimony
(which is not always employed) and testimony may be
conflicting or contradictory.
The answer, I submit, is that we follow the
admonition of Judge Smith in Ortega and preserve
as separate and distinct the “medical treatment” and
“business record” exceptions. Statements contained in a
hospital record which satisfy the requirements of CPLR
4518(a) should be admitted without consideration of
relevance to treatment, with the weight of the evidence
then being left to the trier of fact. No longer do we qualify
the application of the business record exception by the
extraneous finding that “regular course of business” must
mean “medically necessary for treatment.” This common
sense approach will allow the information contained in
the hospital or other clinical record, now mandated by
ICD-10, to be admitted under the criteria established by
CPLR 4518, and allow the trier of fact to determine what
weight, if any, the evidence should be afforded (CPLR
4518[a]).10
*********
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In the Williams case (supra) the hospital record
contained the following information that was provided
by a pedestrian injured when struck by the defendant’s
car: “I was injured when the defendant’s car was struck
from behind by a truck and was pushed into me.” At the
trial of the action the defendant offered the pedestrianplaintiff’s statement in support of the defense that
the defendant was fully stopped at the time the truck
struck him in the rear, propelling him forward into the
pedestrian. While the statement also may have been
admissible as a party admission, a separate exception to
the hearsay rule, the question for the court was whether
the statement is admissible from the hospital record.
The inquiry then became whether the statement was
necessary for the diagnosis or treatment of the patient. In
Williams the court found that it was not, and thus did not
pertain to the business of the hospital; therefore it was
not a “business record” that could be admitted under the
business records exception.
Findings in other civil cases are to the same effect.
In Sermos v. Gruppuso, 95 AD 3d 985, 944 NYS2d 245
(2012), a plaintiff sued the homeowners after he sustained
injuries from falling into a swimming pool after tripping
over a loose board in the owners’ backyard. The Second
Department held, inter alia, that that notations in the
hospital record upon which the homeowners relied were
not germane to the plaintiff’s diagnosis or treatment and
would not have been admissible at trial for their truth
under the business records exception to the hearsay rule.
Similarly, in a negligence action against New York City
and the Transit Authority for injuries sustained by a rider
getting off a bus, summary judgment for the City was
reversed on the ground that the trial court improperly
admitted the history portion of the plaintiff’s medical
record, because the entry, which contained information
relating to how the accident occurred, was not admissible
as a business record under CPLR 4518 in that it was not
germane to plaintiff’s diagnosis or treatment. Gunn v. City
of New York, 104 AD2d 848, 480 NYS2d 365 (2d Dept 1984).
A hospital triage report containing conflicting information
on whether a plaintiff’s injuries were caused by fall from
a negligently maintained fire escape or a jump from a
window to escape the fire was deemed inadmissible
under the business record exception because the cause of
the plaintiff’s injuries was not germane to her diagnosis
or treatment. Quispe v Lemle & Wolff, Inc., 266 AD2d 95,
698 NYS2d 652 (1st Dept 1999).
In criminal cases the results have been the same. In
People v. Johnson, 70 AD3d 1188, 896 NYS2d 199 (2010),
the Third Department held that it was reversible error
for the trial court to admit into evidence the defendant’s
emergency room medical records without redacting
two notations in the treating physician’s report that
defendant was intoxicated, because the prosecution failed
to demonstrate that intoxication was relevant or germane
to the medical diagnosis or treatment of the defendant’s
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broken clavicle. Also in a criminal context (prosecution
for second degree murder and related offenses) a victim’s
emergency room records stating that he was shot in a
drive-by shooting were held inadmissible under the
business records exception as irrelevant to the victim’s
diagnosis and treatment. People v. Townsley, 240 AD2d
955, 659 NYS2d 906 (3d Dept 1997), app. denied sub nom,
People v. T-Rock, 90 NY2d 943, 664 NYS2d 762 (1997).
Under ICD-10 protocols, much if not most of
these objectionable statements would be required to
be documented in the hospital records. Separate and
distinct rules respecting the admissibility of information
contained in a hospital record and statements that are
relevant to “medical treatment” would have allowed
admission of the statements.

describing medical history, or past or present
symptoms, pain, or sensations, or the inception or
general character of the cause or external source
thereof insofar as reasonably pertinent to diagnosis
or treatment.
4.

Williams predates the adoption of the CPLR by some eleven
years. Since the drafters presumably would reconcile case law in
codifying common law rules of evidence it is curious that CPLR
4518(c) does not expressly set out the limitation that the “facts
contained” therein must be germane to diagnosis or treatment.
Was this a tacit acknowledgment that New York had yet to
adopt “medical treatment” as a distinct exception to the hearsay
exclusion?

5.

Prince, Richardson on Evidence, section 8-610 [11th Ed]; Fisch, New
York Evidence, secs 995-996 [2d Ed.].

6.

Interestingly, in a separate concurring opinion Judge Pigott,
although finding the error harmless, declines to apply such a
“broad” understanding of relevance:
…[I]n my view, the majority in Benston interprets
the business records exception too broadly by
concluding that the “diagnosis” of domestic violence
and references to a “safety plan” were properly
admitted as part of the victim’s diagnosis and
treatment. While I recognize that domestic violence
differs materially as an offense from other types
of assault, the admission of this evidence can be
error. A blanket rule allowing statements made by
the complainant at the time of admission to the
hospital can be just as harmful to a complainant’s
interests in some cases as its application here was to
the defendant. (15 NY3d at 623). Apparently Judge
Pigott, like the majority, also failed to perceive a
distinction between the “business records” and the
“medical diagnosis and treatment” exceptions.

The advent of ICD-10 provides our courts with a new
opportunity to review admissibility of hospital records
with an emphasis on determining reliability, leaving to
the trier of fact a determination of weight and value.
Since ICD-10-CM does not become effective until October
1, 2014, it may be some time until a court has occasion
to address this issue. The consequences for the personal
injury bar, I submit, will be dramatic.

Endnotes
1.

2..

3.

Rule 4518. Business records. (a) Generally. Any writing
or record…made as a memorandum or record of any act,
transaction, occurrence or event, shall be admissible…if the judge
finds that it was made in the regular course of any business and
that it was the regular course of such business to make it, at
the time of the act, transaction, occurrence or event, or within
a reasonable time thereafter…. All other circumstances of the
making of the memorandum or record, including lack of personal
knowledge by the maker, may be proved to affect its weight, but
they shall not affect its admissibility. The term business includes a
business, profession, occupation and calling of every kind.
Id. New York is in the minority in allowing declarations of body
condition to be admissible as a distinct exception only if made to
a treating physician (unless the declarant now is deceased, thus
invoking a different exception). Query if the declaration would be
admissible if the non-treating clinician, or even a clerk, dutifully
and regularly records it in the medical record ? See infra.
See also Rule 803(4) of the Federal Rules of Evidence:
The following are not excluded by the hearsay rule,
even though the declarant is available as a witness:
(4) STATEMENTS FOR PURPOSES OF MEDICAL
DIAGNOSIS OR TREATMENT. Statements for
purposes of medical diagnosis or treatment and

7.

Mental Hygiene Law section 9.60.

8.

http://www.ama-assn.org/ama1/pub/upload/mm/399/icd10icd9-differences-fact-sheet.pdf.

9.

American Association of Professional Coders (AAPC) website; http://
www.aapc.com/icd-10/icd-10-documentation-example.aspx.

10.

CPLR 4518(a): “…All other circumstances of the making of the
memorandum or record, including lack of knowledge by the
maker, may be proved to affect its weight, but they shall not affect
its admissibility.”
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