
So much to do, so little 
time to do it. This past year, 
it’s been my privilege to serve 
the almost 2,500 members of 
the Labor and Employment 
Law Section as Section Chair. 
It is a beautiful thing to behold 
lawyers who advocate for their 
often adversarial constituencies 
(employers, individual em-
ployees, unions, and govern-
ment agencies) and other law-
yers serving as law professors 
or on state and federal boards, 
in the courts, and as private mediators and arbitrators, as 
they work together, collegially, putting their differences 
aside, to improve the plight of the labor and employment 
bar and to promote their common objectives. We do not 
always agree, but we can maintain our sense of purpose, 
sense of humor and agree to disagree without rancor or 
need to vilify adversaries or their clients in the way that 
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Message from the 
Incoming Chair

I have inherited the Labor 
and Employment Law Section 
from Don Sapir’s leadership in 
great shape. This year marks 
the Section’s 35th Anniversary. 
Many thanks go to Don and 
his predecessors for making 
this Section a productive and 
collegial space for adversaries 
and neutrals. One of the things 
that appeals to me most about 
the Section is the atmosphere 
of collegiality and oftentimes 
genuine friendship among the 
members from management, labor and employee, and 
neutrals. It truly is a special place.

This year promises to offer even more to our members, 
both in terms of meetings offerings and online services. 
Our committees are even more active than before in put-
ting together CLE programs that offer timely and impor-
tant updates and analyses for our members. 

Mairead E. Connor

(continued on page 2) (continued on page 3) 

Donald L. Sapir
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naire Seth Greenberg. Thanks for: the successful efforts to 
increase diversity of our membership, leadership and pro-
fession by Diversity Committee Co-Chairs Mairead Con-
nor, Jill Rosenberg and Natalie Holder-Winfi eld; outreach 
to increase membership by Membership Committee Chair 
Ted Rogers, outreach to existing members by our Coordi-
nator of District Representatives Peter Nelson and our 13 
District Representatives in their respective judicial dis-
tricts; and for keeping the Section’s fi nances in impeccable 
order by Finance Committee Chair Bob Simmelkjaer. My 
heartfelt thanks to all of the other Committee Chairs and 
Committee members for their work creating CLE program 
content, proposing legislation, commenting on proposed 
legislation, writing articles, and so much more.

If you are in the least bit interested in learning more 
about the Section, or how your participation in the Sec-
tion’s activities can help you in your practice, I urge you 
to attend one of the Section’s committee meetings im-
mediately following the Annual Meeting (1/28/11) in 
New York City or during this year’s Fall Meeting (10/31-
11/2/10) in Longboat Key, Fla., write an article for pub-
lication in the Labor and Employment Law Journal, offer to 
assist in revisions to the Section’s treatise, Public Sector 
Labor and Employment Law, contact a CLE Committee Co-
Chair or your District Representative with an idea you 
have for a CLE program or networking with other labor 
and employment lawyers in your area, contact a Section 
Law School Liaison to volunteer to speak at a local law 
school or college about a career in labor and employment 
law, or contact the Section Chair to discuss your thoughts 
on ways to improve the Section or the labor and employ-
ment laws in New York State.

It has been a great ride and one I will never forget. I 
would be remiss if I did not thank a few others that made 
my tenure as Chair enjoyable and possible. Thanks to: 
Mairead Connor, my Chair-Elect and right-hand person, 
who was quick to volunteer her services in any way she 
could help; Alan Koral, my predecessor and mentor, and 
his predecessor, Kayo Hull, who were quick to respond 
when their experienced perspective was solicited; Linda 
Castilla, our NYSBA staff liaison, whose patience and sup-
port were invaluable; Sharon Stiller, Secretary of the Sec-
tion, who prepared Executive Committee Meeting minutes 
in record speed; and my law partner, Bill Frumkin, and 
Rachel Horton, my paralegal and administrative assistant, 
and our fi rm’s entire staff for their attentiveness to our 
fi rm’s clients and cases, which afforded me the ability to 
attend to the Section’s business whenever my attention 
was needed. Lastly, but certainly not least, I thank my 
wife, Janet, who has been supportive of years of nighttime 
and weekend activities in furtherance of Bar Association 
business.

As Bob Hope sang, “Thanks for the memories.”

Don Sapir

has become common among media commentators and 
elected offi cials. Has anything changed to improve the 
Section since one year ago?

1. We now have an offi cial Section “Labor and Em-
ployment Law” blog, http://nysbar.com/blogs/
LELblog, managed by a team of dedicated Section 
blog posters. Concise summaries of the very latest 
developments of interest to labor and employment 
lawyers in New York State, e.g., court and agency 
decisions, agency regulations and initiatives, news 
items, are posted with links to the full decisions, 
regulations, etc.

2. Diversity Fellowships were established to enhance 
the diversity within our Section. Lawyers of diverse 
backgrounds were recruited to become involved in 
the Section. The cost of their attendance at our Fall 
and Annual CLE meetings was underwritten by 
sponsorship contributions.

3. Sponsorship opportunities were expanded to allow 
lawyers, law fi rms, and neutrals to obtain recogni-
tion for their contributions paid to underwrite the 
expense of our Fall and Annual CLE meetings, 
Diversity Fellowships, and other activities.

4. The Section’s Annual Meeting activities were 
expanded to include under one roof a discussion of 
cutting-edge ADR topics among renowned neutrals 
and advocates together with members of the Sec-
tion’s ADR Comm. and Labor Arbitration Comm. 
followed by a joint networking reception with 
members of the Labor Relations and Procedure 
Comm. and the EEO Comm., after their respective 
simultaneously conducted meetings with New 
York’s NLRB Regional Directors and top EEOC, 
NYSDHR and NYCHRC administrators concluded.

5. An advisory committee composed of former Chairs 
of the Section was established to provide a vehicle 
to channel their institutional knowledge, hands-on 
experience and collective energy toward projects 
that benefi t the Section and its members.

Being involved in the work of the Section on a day-to-
day basis allows one to observe the many ways that the 
Section’s Executive Committee members work to improve 
the professional and personal lives of labor and employ-
ment lawyers throughout New York State. While brevity 
prevents thanking all for their efforts, a few illustrative 
“thank yous” follow. Thanks for: the high-quality, low-
cost CLE programs offered under the guidance of CLE 
Committee Co-Chairs Stephanie Roebuck and Ron Dunn; 
the law review quality of the Section’s LEL Journal under 
the editorship of Philip Maier; the informative, greatly 
upgraded Section website, www.nysba.org/labor, and the 
continuously updated Section blog under the stewardship 
of Communications Committee Co-Chairs Jim McCauley, 
Mark Risk and Mike Curley and blogmaster extraordi-

A Message from the Outgoing Chair
(Continued from page 1)
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our Fall meeting at the Sagamore in Lake George. We 
are in the process of selecting a new “class” of fellows 
for the coming year and adding a mentoring program 
to the fellowship. Making our Section a more diverse 
organization is something close to my heart. In the coming 
year, we will be increasing our attention to diversity and 
ensuring that our events are accessible and welcoming to 
everyone.

We have made several changes to chairs of several 
committees in an effort to bring in new ideas and keep our 
committees running smoothly. For example, the Legisla-
tion Committee now has four co-chairs: Sharon Stiller, 
Timothy Taylor, Jonathan Weinberger, and Vivian Berger. 
We will be reinstituting a legislative report that sets forth 
the new legislation in New York, which has been missed 
of late. 

The Section has been very fortunate that many of the 
current hard-working committee chairs have agreed to 
continue to work in their capacities. Their expertise is ir-
replaceable, and I will rely on their experience throughout 
the year. I am keenly aware that we are a volunteer orga-
nization. The committee chairs’ countless hours of work in 
their already busy schedules are truly a gift to our profes-
sion and are deeply appreciated. Please consider volun-
teering for a committee, if you have not done so already. I 
can promise you that you will meet interesting colleagues, 
add to your professional knowledge, and develop profes-
sional relationships like no others.

I also am deeply grateful to Bob Simmelkjaer, who has 
consented to continue his stint at Financial Offi cer. Bob 
does much of the nitty-gritty budget work that is so neces-
sary and underappreciated by many. In the coming year, 
we plan on using some of our budget surplus for member-
ship and diversity development, committee expansion, 
and law school initiatives. 

Finally, sincerely thanks to Don Sapir, who got many 
of these ideas in motion. His vision for the Section was tru-
ly inspiring. He worked tirelessly for us all and managed 
the day-to-day “headache” work of the Section with cool-
ness and aplomb. Don was truly one of our great Chairs. 
He will still be with us, however, on the Past Chairs 
Advisory Committee headed by Frank Nemia, which was 
in Don’s brilliant foresight to create. I am confi dent his 
advice and expertise will be called upon frequently.

Anyone should feel free to contact me with ideas 
or complaints. I want them all! E-mail me at mec@
connorlaborlaw.com.

Mairead E. Connor

• The Fall program at the Longboat Key Club, Oc-
tober 31-November 3, 2010, will be packed with 
interesting CLE topics and social events all in the 
beautiful setting of Longboat Key, Florida. Please 
consider joining your fellow Section members 
for this important meeting in Longboat Key. The 
Longboat Key Club is very family friendly and the 
area offers some of the most beautiful scenery on 
the Gulf Coast. Multiple thank yous to Stephanie 
Roebuck and Ron Dunn, our CLE co-chairs, for their 
countless hours of hard work in putting this, and 
other, programs together.

• The International Committee of the Section is put-
ting on the Third Annual Conference of Interna-
tional Labor Law with Cornell in New York City on 
September 25, 2010. This conference will be a terrifi c 
chance to learn about this exciting and growing area 
of labor and employment law with presentations by 
extremely knowledgeable attorneys. Many thanks 
go to Donald C. Dowling, Jr., and Janet McEneaney 
for their hard work in coordinating this conference.

• The Annual Meeting will be held again this year at 
the Hilton New York with the rest of the NYSBA 
sections at the end of January, 2011. This meeting 
always gives an opportunity for great CLEs. This 
year, we are hoping to expand the very successful 
programs we had at previous Annual Meetings with 
presentations from the Regional Directors of the 
NLRB, EEO agency presentations, and ADR meet-
ings. These programs were so successful last year 
that we hope to expand them with greater atten-
dance at a larger setting.

• The Section webpage promises to become a greater 
resource this year than ever before. We are in the 
process of expanding the materials available on the 
webpage to the members. One of the best additions 
to the online offerings is the Section blog. While the 
blog is up and running now, we are in the process 
of obtaining rights to use the name we prefer. More 
information will be available about the blog name 
shortly. Many thanks to Seth Greenberg for his en-
thusiastic work in getting the blog started.

Last year, our Section began a diversity fellowship 
with the leadership of the Diversity and Leadership 
Development Committee and its co-chair, Natalie Holder-
Winfi eld. The Diversity Fellows were Ross D. Levi, 
Executive Director of the Empire Pride Agenda; Stacey M. 
Gray, Stacey M. Gray, PC; and the Honorable Katherine 
Levine, who became our new District 13 Representative. 
These fellows participated in programs and attended 

A Message from the Incoming Chair
(Continued from page 1)
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As usual, I would like to 
express my thanks to the au-
thors for sharing their expertise 
with the labor and employment 
law community. Articles ad-
dressing recent developments 
of note include Douglas Cox’s 
and Adisada Dudic’s discus-
sion concerning commuting 
as a reasonable accommoda-
tion under the Americans with 
Disabilities Act, Paul Murphy’s 
update on the NLRB, and the 
Honorable Katherine Levine’s 
discussion concerning recent developments under the 
Supreme Court’s decision in Garcetti. I would also direct 
attention to William Frumkin’s article concerning psycho-

From the Editor

logical considerations in employment mediation. John 
Gaal and Donald Dowling have again contributed to our 
knowledge of ethics and international employment issues 
by their regular columns. 

I would also like to offer my congratulations to 
Barbara Durkin for capturing second prize in the Dr. 
Emanuel Stein Memorial Writing Competition. Her 
article addresses the implementation of United Nations 
documents for U.S.-based companies who are govern-
ment contractors. 

Philip L. Maier
Philip L. Maier

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Save the Dates

LABOR AND EMPLOYMENT LAW SECTION

FALL MEETING
October 31 – November 3, 2010

Longboat Key Club
Longboat Key, FL
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Employment Law Toolkit for Cross-Border M&A Deals
By Donald C. Dowling, Jr.

dancy”) needs to comply with each affected jurisdiction’s 
reduction-in-force and notice/redundancy/termination/
severance laws, including local labor laws that require 
information/consultation/bargaining with employee 
representatives. But layoff laws are not unique to the M&A 
context. A pre-closing reduction-in-force is largely the 
same as any other layoff, although some unsatisfi ed sever-
ance liabilities can reach a buyer after closing.

The biggest employment-law problem that looms over 
M&A deals is the fate of those employees who remain on 
the seller’s payroll at the moment of closing. This problem 
gets complex outside the U.S. because other jurisdictions 
tend to protect transferring staff more paternalistically 
than does the U.S. under employment-at-will. To draw this 
contrast we begin by looking at how U.S. law does—and 
does not—protect American employees affected by a deal. 
Then we look at workforces based abroad.

U.S. context. In addressing the fate of a seller’s U.S. 
employees at the closing of an M&A transaction, the key 
distinction is whether the deal structure is a purchase of 
stock (shares) or assets.

• Stock (shares) deal and U.S. employee transfers. 
A stock sale (such as a merger) does not change 
employee status at closing. Peering through the lens 
of employment law, a stock transaction is invisible: 
The buyer, at closing, becomes the employer entity; 
that entity itself stays the same. The employer/
employee relationships, liabilities, and collective 
bargaining arrangements stay the same, at least 
where employees do not have change-in-control 
clauses written into employment/compensation 
agreements. In the words of the old rock song, “Meet 
the new boss, same as the old boss.”7

 Yet a stock (shares) buyer enjoys an unusual fl ex-
ibility as to its newly acquired American employees 
because of the unique U.S. doctrine of employment-
at-will. A buyer that has recently acquired the stock 
of some other business remains free to lay off all its 
newly acquired U.S. employees without paying any 

Ten years ago, a leading London corporate lawyer 
declared to the New York Times (Mar. 26, 2000), in “merg-
ing two regular companies...you just do it and sort out 
the people issues afterwards.”1 If that was true then, it 
no longer is. These days, in any merger or acquisition 
between two employers—especially in the cross-border 
context—human resources and employment law compli-
ance have become increasingly vital. “People issues” will 
never lie at the heart of the international M&A process, but 
they can be persistent and bedeviling over the course of a 
cross-border transaction, from due diligence and acquisi-
tion-agreement drafting through closing and post-merger 
integration.2

This is a toolkit for U.S. human resources profession-
als and legal counsel responsible for “people issues” in in-
ternational M&A transactions. We address a multinational 
buyer or seller as it accounts for the seller’s outside-U.S. 
employees who, at closing, will transfer over to the buyer. 
We divide these issues into three stages: (1) M&A employ-
ee transfers outside the U.S. (vested rights, acquired rights, 
de facto fi rings);3 (2) international M&A employment due 
diligence checklist;4 and (3) checklist of HR issues in inter-
national M&A transactions.5

Part 1: M&A Employee Transfers Outside the 
U.S.: Vested Rights, Acquired Rights and de Facto 
Firings

In most multi-jurisdictional deals, a single threshold 
employment-law question permeates all others: What hap-
pens, after closing, to the seller’s employees? In cross-border 
transactions where the seller employs staff in more than 
one country, the answer to this question may differ for 
each jurisdiction, particularly when the transaction is an 
asset purchase.

Parties to a deal sometimes negotiate for the seller to 
lay off (“make redundant”) some or all employees before 
closing, although in the European Union the fact of a 
transaction “shall not in itself constitute grounds for dis-
missal.”6 Any such pre-closing layoff (“collective redun-

XB
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gime of “indefi nite employment” or (as it is known 
in the Philippines) “security of tenure.” Indefi nite 
employment regulates, restricts or prohibits no-
cause employment terminations by granting fi red 
employees some cause of action for a dismissal 
without notice, without good cause, or without fol-
lowing mandated procedures. This “vested rights” 
principle follows a stock deal through closing; stock 
buyers outside the U.S. cannot lay off employees 
after closing unless they comply with legal restric-
tions, pay legally imposed costs, and heed local 
notice/termination/severance and lay off laws.

 The tentacles of this vested rights rule reach far 
beyond restrictions on layoffs. An implicit corollary 
of any functional doctrine limiting no-cause termi-
nations is that the restrictions on fi ring also act as 
restrictions on constructive discharge.11 Otherwise, an 
indefi nite employment regime’s prohibition against 
unfair dismissals would become meaningless—
an employer could freely “fi re” workers, without 
cause, by demoting them, cutting their pay, and 
assigning intolerable tasks until they walked out 
in protest. Therefore, vested rights rules outside 
the U.S. severely restrict the power of an employer 
stock buyer unilaterally to reduce material employ-
ment terms/conditions of surviving employees. This 
means that outside the U.S. a stock buyer, after clos-
ing, faces obstacles restructuring, transferring work-
ers to new offi ce locations, realigning job titles, and 
discontinuing bonuses, benefi ts, and equity plans 
(absent employee consent, which often requires 
substantial concessions).12

• Asset-purchase deal and outside-U.S. employee 
transfers. The vested rights doctrine does not reach 
a buyer of assets because an asset buyer is a distinct 
legal entity—a new and separate employer. This fact 
alone sometimes tempts buyers to structure acquisi-
tions as asset purchases, so as to maximize fl exibil-
ity in human resources operations by sidestepping 
vested rights. This strategy is particularly common 
stateside, where many business sales get structured 
as asset purchases. But this strategy is much less 
viable abroad. Outside the U.S., jurisdictions tend to 
close the implicit loophole here in one of two ways, 
by imposing either an acquired rights rule or a de 
facto fi ring doctrine:

– Acquired rights jurisdictions. Any buyer of a 
business that could skirt vested rights obliga-
tions simply by structuring an acquisition as 
an asset purchase would threaten the public 
policy that underlies the vested rights doctrine: 
safeguarding employee security in existing 
jobs as currently structured.13 Because the asset 
purchase scenario threatens employees’ vested 
rights, many countries’ laws close this loophole 
by legislating in a concept called acquired rights. 

severance charges (assuming that: none of the U.S. 
staff enjoys contractual, quasi-contractual or union 
contract rights not to be fi red; the layoffs are not for 
an illegal discriminatory/retaliatory reason; neither 
a severance plan nor the stock purchase agreement 
restricts layoffs; and any mass reduction complies 
with applicable notice mandates). 

 Going beyond layoffs, U.S. employment-at-will 
leaves non-unionized employers—and hence stock 
buyers—unshackled by vested rights obligations to 
maintain work conditions after closing.8 A stock 
buyer is generally free to reduce existing terms/con-
ditions of newly acquired non-union U.S. employ-
ees, to demote them, to discontinue their benefi ts, 
to reduce their pay, to change their job titles, and 
otherwise to restructure (subject to any contractual 
or quasi-contractual restrictions and subject to pen-
sion continuity rules under U.S. ERISA law).9

• Asset-purchase deal and U.S. employee trans-
fers. The analysis differs markedly as to American 
employees in an asset purchase transaction. While 
U.S. labor union law can impose doctrines of “alter 
ego” and “successorship” on the 7% of the U.S. non-
government workforce represented by labor unions, 
in the asset-purchase context the other 93% of the 
American workforce gets no statutory job protec-
tions. This means an asset buyer need not offer the 
seller’s U.S. employees any jobs at all, and therefore 
remains free to offer tougher jobs with lower pay 
at a new and distant workplace. Indeed, the asset 
buyer that decides to offer jobs to U.S. staff is free 
to offer whatever terms/conditions it wants—even 
if materially lower than what the seller had provid-
ed—unless it contractually commits otherwise. And 
an asset buyer is free to start American employment 
fresh, with no years-of-service credit (service credit 
tends to be legally insignifi cant under U.S. employ-
ment statutes, anyway). In short, U.S. employment 
law outside the union context imposes no concept of 
“acquired rights.”10

Outside-U.S. context. Outside the U.S., though, the 
legal analysis as to M&A-context employee transfers dif-
fers radically. Even so, in analyzing these transfers outside 
the U.S. we start with the very same structural distinction: 
stock (shares) versus asset-purchase transactions:

• Stock (shares) deal and outside-U.S. employee 
transfers. In a stock transaction the buyer becomes 
the employer entity, and so existing employer/em-
ployee relationships, contracts, and liabilities stay 
the same—although jurisdictions such as France 
and Romania impose obligations of “information/
consultation” with worker representatives before a 
seller can commit to or close a stock sale. Outside of 
U.S. employment-at-will, from the moment of clos-
ing a stock buyer runs into the legal hurdle called 
vested rights. Outside-U.S. jurisdictions impose a re-
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tives, and those in confi dential positions) 
transfer by operation of law to an asset 
buyer with terms/conditions/seniority 
intact. A Singapore seller must notify these 
non-exempt employees and any union of 
the transfer before closing. Employment 
contracts automatically transfer, unless 
employees agree to new terms.17 

 South Africa. South Africa’s Labour Rela-
tions Act section 197 is an acquired rights 
law that works more or less like laws under 
the EU directive.

 South Korea. South Korea imposes ac-
quired rights restrictions on many asset 
transfers. Transferring employees must get 
reasonable notice and must consent. Par-
ties may execute an “employment transfer 
agreement” (ETA) confi rming the consent; 
ETAs are necessary if the buyer will change 
terms or conditions of employment.18 

– De facto fi ring jurisdictions. Vested rights 
jurisdictions generally protect employee vested 
rights, even in the event of an asset sale. But not 
every vested rights jurisdiction imposes acquired 
rights laws. Many countries use a different way 
to protect employee rights in an asset sale, a 
model we might call the “de facto fi ring doc-
trine.” De facto fi ring jurisdictions presume that 
a seller’s employees continue on as seller em-
ployees even after an asset sale, until they have 
been lawfully terminated and paid out notice 
and severance pay. That is, employees whose 
jobs are linked to transferring assets either keep 
working for the seller notwithstanding the sale 
or else get fi red and paid out accordingly—
even, in many cases, where the asset buyer 
agrees to hire them at closing. An asset seller 
with no appetite for retaining affected employ-
ees after an asset sale must do a layoff, funding 
severance pay, notice, and all other obligations 
of a mass fi ring. These costs fall on the seller in 
the fi rst instance, but because an asset sale is 
what triggers them, a smart seller factors sever-
ance expenses into the sales price, and so the 
asset buyer ultimately, if indirectly, pays.

 Not surprisingly, there is another side to this 
coin. The quid pro quo of the de facto fi ring 
doctrine is the opposite of the quid pro quo of 
the acquired rights doctrine: In a de facto fi ring 
jurisdiction, an asset buyer need not recognize 
acquired rights. An ex-employee of the seller, 
having been fully “cashed out,” enjoys no right 
to a job with the buyer. Any buyer that does hire 
a seller’s ex-employee is free to offer reduced 
terms/conditions and zero retroactive seniority.

Acquired rights laws are statutory mandates 
that force an acquirer of the assets of a business 
(in Europe called an “undertaking”) to assume 
the transferor’s existing workplace vested rights 
obligations. Indeed, acquired rights laws reach 
not only asset sales but also outsourcings and 
other business transfers short of a stock sale. 

 In an acquired rights jurisdiction, the vested 
and acquired rights concepts add up to a strict 
but fairly simple rule: Regardless of whether 
parties structure their deal as a stock (shares) or 
asset purchase, the buyer steps into the seller’s 
shoes as employer and assumes a legal obliga-
tion to perpetuate existing employment terms/
conditions/seniority (unless employees consent 
otherwise, which they have little incentive to do 
unless granted concessions).

 There is another side to this coin. The quid pro 
quo of any coherent acquired rights mandate 
is that where affected employees transfer with 
terms/conditions/seniority intact, the trans-
feror gets to walk away from its workforce 
without being deemed to have laid anyone 
off, and therefore free of severance pay/
notice/“collective redundancy” obligations. 
This helps both parties, because no severance 
pay means the seller cannot pass termination 
costs onto the buyer in the form of a higher sale 
price.

 How acquired rights laws work, as to their par-
ticulars, differs from jurisdiction to jurisdiction. 
Some examples:

* EU. Each EU member state imposes an 
acquired rights law under which an asset 
seller’s employees automatically transfer 
to an acquirer with terms/conditions/
seniority intact, and these laws require 
information/consultation with employee 
representatives over the asset sale.14 (Col-
loquially if inaccurately, these local Euro-
pean laws are sometimes referred to by the 
British acronym “TUPE.”) These laws adopt 
(“transpose”) the amended European Union 
“acquired rights” or “transfer of under-
takings” directive.15 The EU directive lets 
European states except pension plans, and 
so in some EU jurisdictions pension rights 
are not acquired rights.16 Member state laws 
implementing the directive are particularly 
robust and well-enforced; Germany, for 
example, allows employees to refuse the 
transfer. 

 Singapore. Under the Singapore Employ-
ment Act section 18A, only low-level 
employees (staff other than managers, execu-
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reduction”) law kicks in where a seller fi res 
at least 20 employees or 10% of its work-
force. Employees who agree to a transfer 
can resign or execute a mutual termina-
tion agreement plus a new employment 
agreement with the buyer, which can be 
structured as a three-party contract. Chi-
nese employees will not likely agree to such 
a transfer unless the buyer perpetuates 
terms/conditions/seniority.20 

 India. Indian law distinguishes unskilled 
manual-laborer “workmen” earning up 
to U.S. $34 per month from non-workmen 
(usually managers, administrators, and 
supervisors). Where an asset seller does not 
intend to retain workman associated with 
transferring assets, the buyer can decide 
whether to hire them on same terms/condi-
tions/seniority. Where the buyer refuses to 
hire workmen on replicated terms, the seller 
owes notice and severance pay. Indian law 
is similar as to non-workmen, except that a 
non-workman can transfer without sever-
ance pay even if the buyer will not replicate 
terms/conditions/seniority, unless the em-
ployment agreement requires otherwise.21 

Japan. An employer (and hence a seller) 
in Japan cannot unilaterally lay off staff 
without cause, even where the employer is 
willing to give notice and tender severance 
pay. Japanese employees affected by an as-
set sale (a jigyoujouto) enjoy a right to keep 
working for the seller after closing, even if 
the buyer and seller contractually provide 
for an employment transfer and even if 
continued employment proves impossible 
because no seller business remains. If buyer, 
seller and employees all agree, the buyer 
can assume the seller’s employment con-
tracts, or the seller and employees can agree 
on separation terms or negotiated retire-
ment agreements. Where employees have 
consented to a cash-out, the buyer is free 
to hire on new terms/conditions without 
respecting seniority.22 

Part 2: International M&A Employment Due 
Diligence Checklist

After understanding what will happen to a seller’s 
employees upon closing, the fi rst “people issue” to tackle 
in any international M&A transaction is human resources 
due diligence.23 Every prudent buyer of a business under-
goes a due diligence process to learn what it is, and is not, 
buying—and whether the purchase is worth the price. 
Thorough due diligence requires researching a range of 
business and legal issues including, for example, seller’s 

 But in many deals the asset buyer wants a 
“turn-key” operation complete with an experi-
enced workforce. In other deals the asset seller 
insists that the buyer take responsibility for its 
existing staff, to minimize human resources 
problems and costs. Even where the buyer in 
a de facto fi ring jurisdiction agrees to hire seller 
employees at closing under identical terms/
conditions/seniority, that commitment does 
not necessarily relieve the seller of its severance 
pay obligations. In the eyes of the law in a de 
facto fi ring jurisdiction, an asset buyer willing 
to hire a seller’s workforce looks little different 
from some unconnected business hiring these 
same fi red employees off the street. Indeed, a 
seller that chooses to sell only its assets, not its 
employment agreements, cannot expect the law 
to credit a buyer’s post-closing job offers against 
seller pre-closing severance obligations. 

 That said, in an asset deal where the buyer is 
willing to hire, both parties have a keen fi nan-
cial incentive: saving severance money. Any 
transferring employee who receives both a full 
severance package from the seller and a new 
job from the buyer on retroactive terms/condi-
tions/seniority would be “double dipping.”

 Often parties can avoid this “double dipping” 
if the employees cooperate. A buyer can war-
rant that it will offer jobs on same terms/condi-
tions/seniority in exchange for each employee’s 
agreement to resign from the seller or otherwise 
to waive severance pay. In essence the parties 
offer each employee a choice between either a 
full severance package or a comparable job with 
the buyer—not both. Local law in some jurisdic-
tions facilitates these voluntary employment 
transfers through “employer substitutions” or 
other mechanisms. 

 Examples of de facto fi ring jurisdictions include:

 Latin America. In Argentina, Mexico and 
most of Latin America, employees whom an 
asset seller fi res enjoy a right to full notice 
and severance pay unless they consent 
to some other arrangement or unless in a 
jurisdiction like Mexico the parties structure 
an “employer substitution.” In some Latin 
American jurisdictions a buyer and seller 
can be held jointly liable for severance pay-
ments. However, in Brazil a sale of the as-
sets of an entire line of business can in effect 
trigger a sort of acquired rights rule.19 

 China. An asset seller in China that fi res 
staff associated with transferring assets is 
subject to notice and severance pay obliga-
tions. China’s layoff (“massive workforce 
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ment, payroll, safety, and HR data privacy laws 
(including data agency fi ling requirements)? What 
are the seller’s cash reserves? 

• Corporate/employer issues. Identify the seller’s lo-
cal affi liated corporate entities in each country that 
employ staff. Learn the relationships among seller’s 
business/operating entities and any “services com-
panies” that employ people.

• Census and organization chart. Get a census of 
seller employees (and directors) worldwide, in-
cluding part-time and contracted-out employees. 
Include both employees who service the target 
entity and target-entity employees “seconded” 
to service other organizations. Ideally this census 
should include dates of hire, compensation, and job 
category. Separately, get an organization chart and 
verify that only the employees who actually work 
for the target unit, regardless of title or designa-
tion, will transfer as part of the deal. Identify any 
“shared services” employees who work for both the 
target unit and non-acquired units. Identify seller’s 
contingent staff, such as independent contractors, 
consultants, agents, secondees, sales representatives, 
and employees who work from home or remotely. 

• Expatriates and immigrants. Collect information on 
the seller’s expatriate and immigrant populations 
and programs. Who are the overseas secondees and 
other posted expatriates? Which corporate entity 
employs each expatriate? Identify “stealth expatri-
ates” not in the expatriate program but working 
outside their home countries. Check the visa status 
of non-local-citizen employees worldwide. How 
might the deal affect these visas? In a stock (shares) 
deal, be sure to check expatriate-triggered “per-
manent establishment” issues: Which expatriates 
are doing business in countries where the seller is 
unregistered and not paying taxes?

• Code of conduct. Check compliance with the 
seller’s internal ethics code of conduct including 
any commitment to an industry code, any workforce 
corporate social responsibility program, and any so-
called “framework” (union neutrality) agreement.26 
Do the seller’s HR practices comply? Will they align 
with the buyer’s practices? Check seller practices 
regarding government procurement, payment 
procedures to government offi cials, compliance with 
anti-bribery laws and audit/accounting rules. 

• Supply chain and human rights. Get any supplier 
code of conduct, and get compliance information 
like social/human rights audits. Collect data on 
labor practices in the supply chain, particularly as to 
components/product sourced from the third world. 
Consider exposure to workplace-context human 
rights claims under the U.S. Alien Tort Claims Act. 

compliance with antitrust laws, accounting principles, 
environmental regulations, and tax requirements. One 
part of thorough due diligence is the “people issues” of 
labor/employment and employee benefi ts. Due diligence 
into employment and benefi ts outside the U.S. is vital, 
because as we have seen, a buyer operating away from 
employment-at-will can in effect inherit the seller’s human 
resources status quo, whether by vested rights in a stock 
purchase, acquired rights in an asset purchase, or some 
contractual commitment. Therefore, a prospective buyer 
should study the seller’s employment operations and get 
familiar with the to-be-acquired worldwide workforce.24

A due diligence checklist helps a prospective buyer 
fi gure out what data to scrutinize and helps a prospec-
tive seller anticipate what data prospective buyers will 
expect to see. Doing due diligence into employment/
human resources is tricky because employment is inher-
ently local, with local issues indigenous to each affected 
country. (For example: Hong Kong imposes special social 
security/pension compliance requirements; Mexico 
imposes strict profi t-sharing mandates; Brazil imposes an 
employer-fi nanced unemployment regime; Saudi Arabia 
imposes unique workforce gender-segregation rules; and 
South Africa imposes special diversity obligations.) Here, 
though, our global due diligence checklist focuses on those 
human resources issues that arise across various jurisdic-
tions. And so this checklist is merely an outline that needs 
fl eshing out for each local jurisdiction where a seller in a 
particular deal employs staff.

• Data laws in due diligence. Many jurisdictions, 
including all those of the European Union, impose 
broad data privacy/protection laws that can have 
unexpected consequences in the due diligence con-
text.25 “Electronic data rooms” exacerbate exposure 
when they offer up to bidders personal information 
about identifi able seller employees. Liability for 
breach can transfer to a buyer at closing. Compli-
ance may require “anonymizing,” entering into 
“onward transfer agreements,” entering into cross-
border “model contractual clauses” agreements, or 
other such steps. Jurisdictions including Argentina, 
Hong Kong, Japan, Korea and United Kingdom 
offer guidance specifi c to the M&A due diligence 
context.

• Materiality threshold. Few prospective buyers will 
care about immaterial aspects of the seller’s human 
resources operations. Check whether international 
HR due diligence in the particular deal is subject to 
some “materiality threshold,” and then focus due 
diligence on what exceeds that threshold.

• Claims, liabilities and exposure. Are there any 
pending, threatened, or potential employment-
related claims, lawsuits, disciplinary proceedings, 
workplace audits/investigations, criminal proceed-
ings, or unpaid employee judgments? What is the 
exposure for non-compliance with labor/employ-
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seller participate in any multi-employer bargaining 
associations? Go beyond trade unions and check 
agreements with works councils, worker commit-
tees, and ombudsmen.

• Individual employment agreements. Look at 
individual employment contracts with employees 
including agreements designated as statement of 
particulars, non-compete, confi dentiality agreement, 
indemnifi cation agreement, inventions agreement, 
and expatriate arrangement—or at least check 
these for key executives and look at form/template 
agreements for rank-and-fi le employees. Be sure to 
look at contracts with contingent workers (service 
providers like independent contractors, consultants, 
agents).

• Employee consents. Check individual employee 
consent forms. (In jurisdictions like the UK and 
Korea, employees may have consented in writing 
to work overtime. European employees may have 
consented to processing sensitive personnel data. 
Employees may have acknowledged a code of con-
duct or work rules in writing.)

• Change in control. Check change-in-control, golden 
parachute, and other transfer-related clauses in 
employment-related and agency agreements, 
including M&A-ratifi cation provisions in any labor 
union contracts.

• External agreements. Do any external agree-
ments (with third parties) limit HR fl exibility? (For 
example, are there acquisition agreements from 
earlier deals that limit reductions in force? Has the 
seller signed on to any customer codes of conduct 
imposed on customers’ suppliers? Is the seller a 
government contractor that has taken on public-pro-
curement obligations affecting HR?) Separately, look 
at outsourcing agreements with HR service provid-
ers like payroll providers, “temp” agencies, benefi ts 
providers, and whistleblower hotline providers.

• Payroll. Check the seller’s payroll processing com-
pliance as to deductions, withholdings, reporting, 
compliance with mandatory payments to unions, 
and remittances to agencies including tax, social, 
unemployment, and housing funds. How is payroll 
issued? Are there any extra deductions (such as for 
charitable contributions or employee loan repay-
ments)? Does the seller properly pay mandated 
benefi ts like premium-pay vacation, profi t sharing, 
and thirteenth-month pay?

• Wage/hour compliance. Verify compliance with 
wage/hour laws, cap-on-hours laws, overtime 
payments, payments during business travel, and 
exempt-status designations.

• Duty of care. Get information on duty of care/
safety/evacuation and other protocols such as for 

• HR policies and terms/conditions. Identify and 
check compliance with seller’s employment policies, 
written and unwritten. Look at employee hand-
books, written work rules, and health/safety guide-
lines. Does the seller comply with legally mandated 
terms/conditions of employment? What special 
terms/conditions (beyond legal minimums) does 
the seller extend to employees? The buyer may have 
to replicate terms after closing.

• Compensation and benefi ts. Using a separate 
compensation/benefi ts checklist, check the seller’s 
compensation philosophy, compensation/benefi ts 
“schemes” or plans, severance plans, retirement 
plans, bonus plans, and perquisites (like meals, 
housing, country clubs, and company cars). Check 
individual pension promises, special agreements, 
grandfather clauses, death/disability benefi ts, 
cafeteria plans, service awards, profi t-sharing, sav-
ings plans, employee loans, and unusual expense 
reimbursements. Check compliance with local laws 
that mandate extra payments and benefi ts. Get an 
accounting of any transferring plans and study 
funding: Unfunded, underfunded, and “book re-
serve” plans can raise huge problems. 

• Equity and loans. Look at seller stock options, em-
ployee ownership programs, offi cer/director stock 
ownership, and employee ownership in affi liates 
and entities doing business with the seller. Also 
check into loans and guarantees to employees.

• Employee insurance coverage. Look at the em-
ployment-related insurance the seller provides, like 
employee life/health/accident insurance, hazard-
ous duty/kidnap insurance, payments to state-man-
dated insurance funds (such as workers’ compensa-
tion insurance), expatriate coverage, and “key man” 
policies naming the employer as benefi ciary.

• Performance management. Study the seller’s 
performance management system. Focusing on key 
employees, collect data on job evaluations, perfor-
mance appraisals, and problem employees. 

• Labor organization relationships. What labor orga-
nizations represent workers? Collect organizational 
data regarding in-house or company-sponsored 
labor organizations such as works councils, any 
“European Works Council,”27 company unions, 
health/safety committees, staff consultation com-
mittees, and ombudsmen. Collect meeting minutes 
and records memorializing labor disturbances and 
days lost to strikes.

• Collective agreements. Look at applicable collec-
tive agreements and “social plans” with employee 
groups. Get expired agreements with terms that still 
apply. Do any industry (“sectoral”) collective agree-
ments bind the seller as a non-signatory? Does the 
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employment issues across the seller’s worldwide 
operations. Of course, the details (what the purchase 
agreement says about employment) differ from deal 
to deal. Parties to an M&A transaction usually agree 
in principle that pre-closing employee-related liabil-
ities lie with the seller while post-closing liabilities 
lie with the buyer. But local laws in many jurisdic-
tions can hold both parties liable for employment 
claims that accrue in the months before, or after, 
a deal. In practice there are further complications: 
What if the buyer, after signing the agreement but 
before closing, grants pay raises or takes other steps 
that raise the buyer’s post-closing employment 
costs? What if the buyer fails to match employment 
terms/conditions and triggers imputed fi rings by 
the seller? Clarify these issues in the deal documents. 
Consider using indemnities or setting aside a basket 
of funds to cover post-closing claims between the 
parties.

• Employer entity. The buyer in an asset deal may 
need to set up new corporate entities in certain 
countries to employ people locally after closing. 
Forming a new local corporate entity implicates 
issues of corporate and tax law—and also employ-
ment law.32 Factor employment issues into entity 
structuring.

• Buyer rules. Before committing to an international 
M&A deal, a buyer should factor in its own global 
code of conduct, its own human resources policies, 
and its own prior commitments to any industry or 
customer codes and any “framework” (union neu-
trality) agreements. Do any seller practices run afoul 
of these? Will the buyer be able to impose these 
commitments on new workforces after closing? 

• Restructurings/layoffs. In some jurisdictions a 
transaction itself is not legal grounds for dismissal.33 
Even so, some buyers may insist that the seller do 
a pre-closing layoff. In other deals a buyer will 
plan layoffs or a “restructuring” for after closing. If 
there will be layoffs or a restructuring after clos-
ing, account for complexities that arise during the 
deal itself, such as regarding content of employee 
disclosures, compliance with severance provisions 
in existing employment contracts, and information/
consultation with employee representatives.

• Retention. The fl ip side of the layoff coin is retention, 
which is often a challenge after a merger or acquisi-
tion. Where workforce or leadership continuity will 
be important, well before closing the buyer should 
consider strategies (like proactive communications, 
incentives, and “stay bonuses”) for retaining desired 
employees.

• Information/consultation. Trade unions, works 
councils, committees, ombudsmen, and other em-
ployee representatives are far more common outside 

hazardous-duty work and occupational health/
safety law compliance, including for expatriates.

• Discrimination/harassment. Verify compliance with 
local discrimination/diversity/harassment laws 
including laws on pay equity, affi rmative action, 
mandatory training, and “bullying.” Verify compli-
ance with the seller’s own discrimination/harass-
ment policies: Many international discrimination/
harassment policies go well beyond local laws.

• HRIS. Look into the seller’s employee data-pro-
cessing and human resources information systems 
[HRIS]. Investigate transferability of HRIS and how 
HRIS complies with data protection laws.28 Has the 
seller made all required notices/communications to 
employees about HR data processing?

• Powers of attorney. Find out what powers of at-
torney employees, offi cers, and directors hold. 
(These are particularly critical in Latin America, 
where there can be different levels of powers, some 
of which include the power to dispose of company 
assets.)

• Management oversight. What controls does the 
seller’s headquarters use to monitor local man-
agement’s compliance with laws and corporate 
policies?

Part 3: Checklist of HR Issues in International 
M&A Transactions

Having addressed both what happens to a multina-
tional seller’s employees upon the closing an interna-
tional M&A deal29 and what topics to check in conduct-
ing employment due diligence in the international M&A 
context,30 there remains a list of other “people issues” to 
address in any international deal.31 Among the most vital 
are: 

• Post-merger integration strategy. Many threshold 
issues vital to deal structure inevitably turn on the 
buyer’s anticipated level of post-closing workforce 
integration. Before structuring an international 
merger or acquisition, the buyer should articulate 
the extent to which it intends to integrate acquired 
employment operations after closing. Where will 
the buyer fall on the spectrum between managing 
the new operation as a stand-alone versus fully 
integrating acquired workforces into existing opera-
tions? Will there be an integration transition period 
after closing?

• Purchase agreement drafting. Employment issues 
factor into a number of the provisions in any thor-
ough international M&A agreement, because em-
ployment liabilities often transfer at closing. Even 
where a buyer does not intend to employ the seller’s 
workforce, a purchase agreement’s representations, 
warranties, covenants and schedules should address 
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countries may have to scramble to implement pro-
grams and structures that replicate seller offerings. 
Replicating equity plans can be a particular problem 
where the buyer is not publicly traded. Separately, 
how will acquired employees “migrate” onto the 
buyer’s Human Resources Information System 
[HRIS]?

• Transition services. Some asset purchase deals 
establish a post-closing transition period during 
which the seller agrees to provide certain HR servic-
es or to employ certain employees who do not trans-
fer by operation of law. Where applicable, work out 
a thorough HR transition services agreement.

• Expatriates and visas. Seller’s expatriates pose a 
challenge in a deal where the buyer must employ 
them, must reconcile (or replicate) their packages, 
and must ensure that the transfer does not nullify 
visas/work permits. Separately, a buyer that will 
send its own expatriates into new overseas opera-
tions after closing should apply early for visas/
work permits.

• Employee communications. A buyer and seller 
should coordinate their employee communications 
about the deal. Comply with language laws. Heed 
employment laws that require notice to employees 
and information/consultation/bargaining with 
employee representatives. A seller may have to 
tell employees, before closing, about the buyer’s 
post-closing plans. Employees will be hungry for 
information. 

• Press releases. Buyer and seller press releases and 
public communications about a deal implicate labor 
laws. Labor representatives in certain countries may 
have a right to information about a deal before any 
press release can issue. Never announce as a fait 
acompli any transaction that remains subject to labor 
consultations in some country.

HR integration. Work out a coherent post-merger HR 
integration strategy. Following through on HR is-
sues after a merger or acquisition is vital to business 
success.

*   *   *

Contrary to an assertion of a London corporate law-
yer, parties to an international deal can never afford to 
“just do it and sort out the people issues afterwards.” A 
stock (shares) transaction, merger, or asset purchase that 
affects employees across a number of countries confers 
signifi cant rights on employees outside the U.S. Precisely 
what these rights are, though, differs by country and 
can depend on transaction structure. Address the fate of 
overseas employee populations.35 Handle employee due 
diligence proactively.36 And account for all the other em-
ployment issues, in every affected country.37

the U.S. than stateside. Before committing to sell a 
business, in many countries a seller bears a manda-
tory-subject-of-bargaining duty of “information/
consultation” and sometimes “participation,” in-
volving worker representatives in the ultimate deci-
sion. Liability for violating these consultation duties 
can pass, at closing, to the buyer—and injunctions 
holding up the deal are a threat—so neither seller 
nor buyer should take this issue lightly. Compliance 
is especially tough while a deal still needs to stay 
under wraps and where this bargaining obligation 
arises at overseas affi liates far from headquarters. In 
Germany a works council that has not been properly 
informed/consulted can win an interim injunction 
holding up a deal. In some jurisdictions, particularly 
in Europe, a buyer might have separate informa-
tion/consultation obligations to its own existing 
workforce.

• Representative bodies. Under U.S. law, employer-
dominated labor organizations are fl atly illegal. But 
outside the U.S. many employee representative bod-
ies (for example, works councils in Europe, labor-
management councils in Korea, company unions in 
Latin America, health/safety committees, staff con-
sultation committees, ombudsmen) owe their very 
existence to the sponsor employer. A buyer of either 
stock or assets may need to arrange to transfer, and 
then host, these bodies upon closing.34 Where a sell-
er spins off less than all of its workforce, employees 
may transfer without free-standing representative 
bodies, and the buyer may then have to launch new 
ones upon closing. In some deals a buyer may have 
a strategic reason to invite in a union at closing.

• Individual employment contracts. When employ-
ees transfer over to a buyer by contract or by opera-
tion of law, the buyer often assumes an obligation 
to maintain existing terms/conditions/seniority. 
And the buyer often inherits the existing individual 
employment contracts, as written. As a housekeep-
ing matter, though, buyers may prefer to substitute 
their own individual form employment contracts 
naming the buyer as employer, sometimes making 
permissible (non-material) tweaks to employment 
terms/conditions to align HR offerings with the 
buyer’s existing programs. Employees who sign 
new employment contracts should unambiguously 
revoke their prior agreements with the seller.

• Offerings, benefi ts, payroll, HRIS. A buyer must be 
ready to issue payroll upon closing in each country, 
making government withholdings and contribu-
tions and providing payroll-linked benefi ts that 
replicate seller benefi ts. This requires fi lings and 
taxpayer identifi cation numbers. Some benefi t plans 
automatically transfer to a buyer (such as in a stock 
transaction), but others do not. Any buyer that 
must maintain seller’s terms/conditions in various 
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the Board that would allow it to address what, if any, 
right employees had to utilize their employer’s e-mail 
system to communicate about union matters. Register-
Guard was the fi rst case that presented the Board with this 
opportunity.3

The General Counsel argued in Register-Guard that 
given e-mail’s unique features and its widespread use by 
employees everywhere for work and non-work related 
communications, customary rules governing employee 
use of employer property for Section 7 purposes were 
inapplicable. Therefore, the General Counsel argued that 
case law governing employees’ right to utilize more tradi-
tional forms of employer property such as bulletin boards, 
telephones and copying machines had no application to 
e-mail systems.4

The General Counsel argued that the common usage 
and interactive nature of e-mail made it the 21st century 
equivalent of the water cooler as a gathering spot and that 
rules forbidding its use for non-business purposes should 
be presumptively unlawful, absent special circumstances. 
Under the General Counsel’s argument, employees would 
presumably have a right to use employer e-mail systems 
for Section 7-related reasons on non-work time. 

A Board majority of Chairman Battista, and Members 
Peter Schaumber and Peter Kirsanow disagreed with the 
General Counsel’s position. The majority acknowledged 
e-mail’s impact on workplace communication, but con-
cluded that those features did not warrant carving out an 
exception for e-mail usage from the Board’s established 
position that employees have no statutory right to use 
employer property for Section 7 activity. Accordingly, the 
Board held that an employer may, if it chooses, forbid 
its employees from using its e-mail system for non-work 
related purposes, including Section 7 activities, unless em-
ployers act in a fashion that discriminates against Section 
7 activity.

Although the majority rejected the General Coun-
sel’s argument about e-mail usage, and its position drew 
a sharp dissent from Members Liebman and Walsh,5 its 
holding in this regard probably was not regarded as un-
usually controversial. In fact, the administrative law judge 
who heard the case reached the same conclusion. 

Although the ALJ had concluded that Register-Guard’s 
policy restricting the use of the e-mail system for non-
work related solicitations was not facially unlawful, he 
determined that the employer’s application of the policy 
to the three union-related e-mails at issue was unlaw-
ful because its facially lawful policy was enforced in a 

Between June and December, 2007, the National 
Labor Relations Board (the Board) issued a number of 
decisions in which it revisited and reversed Board prec-
edent. Many of these decisions attracted considerable at-
tention from everyone who closely follows the Board and 
prompted signifi cant criticism from some quarters and 
praise from others.1 In addition, the Board was deeply 
divided during this period. In Fiscal Year 2007, then-
Members Wilma Liebman and/or Dennis Walsh dissented 
in 34% of the cases issued by the Board.2 

On December 16, 2007, Chairman Robert Battista’s 
term expired and at the end of December, 2007, the recess 
appointments of Members Walsh and Peter Kirsanow 
concluded. As a result, from January, 2008, until April, 
2010, the Board operated with just two members, and al-
though it issued hundreds of decisions during the period, 
very few, if any, involved the type of signifi cant issues 
that were addressed in the 2007 decisions. As a result, we 
can only speculate on how enduring the 2007 decisions 
will be and what if any long-term impact they may have. 
It is not surprising that since the 2008 presidential elec-
tion, labor law soothsayers have been predicting that a 
Board appointed by a new president would revisit and 
reverse or modify many of the holdings in not only the 
2007 decisions, but the decisions from the prior two or 
three years as well.

This article will examine the Board’s holdings in some 
of the notable 2007 decisions and hopefully shed light 
on how they might impact the parties and practitioners 
who appear before the NLRB. In addition, the article will 
address the likelihood that the Board, as it is presently 
constituted, will revisit the issues raised in these cases.

This article is not intended to advance a particular 
position on any of the issues raised by these cases, or 
advocate for changes in Board law. Similarly, it is not 
intended to predict what the current Board might do if it 
revisits any of the cases discussed herein.

(1). The Guard Publishing Company d/b/a The 
Register-Guard, 351 NLRB 1110 (2007)

If observers were asked to identify the four or fi ve 
most signifi cant decisions issued by the Board in 2007, 
Register-Guard would likely be on most lists. On Decem-
ber 16, 2007, the very last day of Chairman Battista’s term, 
the Board issued this long-awaited decision addressing is-
sues related to employee use of employer e-mail systems 
for Section 7 activities. In recognition of e-mail’s impact 
on workplace communication, the General Counsel had 
been seeking since the late 1990s to place a case before 
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right to restrict use of the e-mail system for non-work-
related purposes, presumably they will have little diffi -
culty understanding and adhering to the standard. In fact, 
given that it is identical to the standard that has been used 
for all other types of employer property for over 60 years, 
it would be surprising if all parties could not quickly 
grasp and adapt to this portion of the ruling.

It is not apparent, however, that the Board’s new defi -
nition of discrimination can be as easily comprehended 
and followed. In this regard, although Register-Guard 
involved only the use of the employer’s e-mail system, as 
the majority acknowledged, the new defi nition of dis-
criminatory enforcement could affect virtually all forms of 
Section 7 activity on an employer’s premises. The major-
ity’s recitation of the distinctions an employer could make 
in enacting and enforcing workplace rules on page 1118 
of the decision highlights the type of judgments employ-
ers, unions and their representatives would have to make 
before deciding on how to proceed. Likewise, the distinc-
tion that the Board drew between the e-mails at issue in 
this case reinforce how diffi cult it might be for everyone, 
but particularly employees seeking to engage in Section 
7 activity, to determine exactly what is permitted. It is ap-
parent that all parties, including unions, employers, and 
their advocates will have to carefully analyze workplace 
rules, examine exactly how the rules have been enforced 
in the past, and then determine exactly what employees 
should be permitted to do.

It is not unreasonable to expect that the Board, as it is 
presently constituted, might revisit and modify portions 
or all of the Register-Guard holdings. In fact, some pundits 
predicted shortly after the 2008 elections, that a re-exam-
ination of Register-Guard, especially the new defi nition of 
discrimination, might be one of the fi rst priorities for a 
new Board.8 If the Board is inclined to revisit at least this 
aspect of Register-Guard, presumably any case in which 
it is alleged that the employer discriminatorily enforced 
rules prohibiting solicitation, distribution, or posting 
would provide it with an opportunity to do so.

(2). Madison Square Garden Ct.,
350 NLRB 117 (2007)

The Board’s decision in this case, which came on 
the heels of an earlier decision in Harborside Healthcare, 
Inc., 343 NLRB 906 (2004), has the potential to signifi -
cantly impact how parties conduct themselves during an 
organizing drive. In this case, the Board came close to, 
without saying as such, adopting a per se rule that a low 
level supervisor’s involvement in the collection of union 
authorization cards warrants setting aside any election in 
which a union wins. 

This case arose from a 2000 organizing drive. Follow-
ing an election won by the union, the employer fi led ob-
jections, seeking to have the election overturned because 
of the pro-union activity of some relatively low-level 
supervisors. In this regard, the alleged supervisors’ pro-

discriminatory manner given the record evidence that 
the employer tolerated employee utilization of the e-mail 
system for other non-work related communications.

The Board majority, however, reversed the ALJ’s 
conclusion with respect to two of the three e-mails in 
question, and in doing so, admittedly revised the Board’s 
established defi nition of what constitutes discrimination 
in the context of work rule enforcement against Section 
7-type activity. Previously, the Board had long held that 
an employer violates Section 8(a)(1) of the Act by allowing 
employees to use its equipment for any non-work related 
reasons while prohibiting its use for Section 7-related 
activities.6 The Board, prior to its decision in Register-
Guard, had never differentiated between non-work related 
uses of employer property when determining whether an 
employer was guilty of discriminatory enforcement.

The Board majority, however, revised the defi nition 
of discrimination such that an employer could lawfully 
allow its employees to use its property for personal non-
work related reasons like wedding and birth announce-
ments, the sale of personal items and party invitations, 
but prohibit its use by employees on behalf of outside or-
ganizations. Thus, according to the majority, an employer 
“may draw a line between charitable and non-charitable 
solicitations, between solicitations of a personal nature 
(e.g., a car for sale) and solicitations for the commercial 
sale of a product (e.g., Avon products), between invita-
tions for an organization and invitations of a personal 
nature, between solicitations and mere talk, …” Register-
Guard, supra, at 1118.

Applying the new defi nition of discrimination to the 
facts in the case, the Board determined that two of the 
three e-mails for which the employee had been disci-
plined constituted solicitations on behalf of the union, an 
outside organization. It noted that although the record 
contained evidence that the employer had permitted 
employees to use the e-mail system to solicit on behalf 
of personal causes there was no evidence that it had 
ever tolerated the use of its e-mail system for non-work 
related solicitations on behalf of outside organizations. 
Thus, it ruled that the employer did not violate the Act by 
disciplining the employee for sending the two e-mails in 
question. The Board reached a different conclusion with 
respect to the third e-mail at issue. It noted that this e-mail 
could not be characterized as a solicitation, but was an 
attempt to clarify some facts related to a union activity. It 
noted that the employer’s policy did not prohibit all non-
work related communications on its e-mail system, only 
non-work related solicitations, and that the employer had 
permitted a variety of non-work related electronic com-
munications other than solicitations. Therefore, it con-
cluded that the employer had violated the Act by disci-
plining the employee for using the e-mail system to send 
a union-related, non-solicitation communication.7 

Regardless of whether parties appearing before the 
Board agree with the majority’s position on an employer’s 
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determine whether the conduct materially impacted the 
vote it would examine: (1) the margin of the election; (2) 
whether the conduct was widespread or isolated; (3) the 
timing of the conduct in relation to the election; (4) the 
extent to which the conduct became known; and (5) the 
lingering effect of the conduct.

Madison Square Garden represented a retroactive ap-
plication of Harborside and arguably presented a strong 
demonstration of the Board’s inclination to apply Harbor-
side as a per se rule. In this regard, the evidence in Madi-
son Square Garden that the conduct in question could have 
affected the outcome of the election was not as compel-
ling as the evidence in Harborside. First, the supervisors’ 
authority was limited to the issuance of minor discipline 
and over eight weeks elapsed between the card solicita-
tions and the election. In addition, the supervisors only 
passed out cards and did not collect them or ask for their 
return.

The Harborside and Madison Square Garden decisions, 
coupled with the Board’s newer and more liberal defi ni-
tion of a supervisor in Oakwood Health Care, 348 NLRB 
686 (2006), have the potential to signifi cantly impact the 
parties’ actions and the manner in which they conduct 
organizing drives. This is particularly true for unions, 
which could jeopardize their chances to ultimately orga-
nize a group by enlisting a close call or borderline super-
visor in their cause. In this regard, if it unwittingly uses 
an employee to solicit authorization cards whose possible 
supervisory status has never been resolved and that per-
son is later deemed to be a supervisor, then under these 
cases, there is a high probability that the election would 
be set aside if the union happened to prevail. This poten-
tial dilemma is exemplifi ed by Madison Square Garden, 
where both the Regional Director and Board originally 
concluded that the employees in question were not super-
visors and then had to reconsider once the law changed. 
As a result, the union had an election set aside because 
employees who were deemed not to be supervisors when 
they fi rst engaged in pro-union conduct were ultimately 
found to be so after a change in the legal standard. 

Likewise, an employer may fi nd itself having to make 
diffi cult choices when confronted with a close call super-
visor’s involvement in the solicitation of authorization 
cards. In such a situation, it may decide to take measures 
to force the possible supervisors to cease and desist from 
the pro-union activity, and run the risk that the person 
will be deemed not to be a supervisor and its actions 
therefore unlawful. An employer could decide, however, 
to overlook the supervisors’ pro-union conduct and es-
sentially reserve a possible objection if the union wins the 
election. Regardless of what choice it makes, each comes 
with its own consequences and risks. 

Once again pundits have predicted that a Board 
whose members have been appointed by the new presi-
dent will reverse Harborside Healthcare and Madison Square 

union activities included the distribution of authorization 
cards for other employees to sign. The Regional Director 
originally recommended dismissal of the objections on 
the basis that the individuals in question were not super-
visors and the Board denied the employer’s Request for 
Review on this fi nding. In turn, the employer engaged 
in a technical refusal to bargain. The Board, in response, 
remanded the original representation case back to the 
Regional Director for a re-examination of the employees’ 
supervisory status in light of the Supreme Court’s inter-
vening decision in NLRB v. Kentucky River, 532 U.S. 706 
(2001). On remand, the Regional Director concluded that 
the employees were supervisors because of their authority 
to issue discipline short of discharge, but concluded that 
the supervisor’s alleged pro-union conduct did not con-
stitute objectionable conduct. Over seven years after the 
original election, the Board reversed the Regional Direc-
tor and set aside the election based on these supervisors’ 
involvement in the collection of authorization cards.

At the heart of this case was the Board’s application 
of the new standard set forth in Harborside Healthcare, Inc., 
supra, for determining whether an election should be set 
aside because of a low-level supervisor’s participation in 
the collection of authorization cards. Prior to Harborside, 
the Board would not set aside an election based on pro-
union conduct by supervisors where the employer had 
communicated its opposition to union representation to 
its employees, unless the pro-union conduct by the super-
visors in question could have reasonably tended to coerce 
employees into voting for the union based on the fear of 
retaliation or the hope of reward. Lil-Base Co., 290 NLRB 
1179 (1988). In evaluating the likelihood of coercion, the 
Board examined the nature and degree of authority pos-
sessed by the supervisors alleged to have engaged in pro-
union activity, and “their concomitant ability to reward or 
punish unit employees.” Luther-Roseville Medical Center, 
324 NLRB 218 (1997). Although not totally dispositive, the 
absence of evidence that the supervisors actually threat-
ened retaliation or promised benefi ts was signifi cant in 
the Board’s analysis of whether the employees could have 
reasonably been coerced by the pro-union supervisor. 
Luther–Roseville Medical Center, supra; Millsboro Nurs-
ing 327 NLRB 879 (1999). Indeed, prior to Harborside, the 
Board was considerably more likely to overrule objections 
addressing pro-union supervisory conduct than it was to 
sustain them.

Harborside, however, represented a change in the 
Board’s position on this issue. The Board stated that “ab-
sent mitigating circumstances, supervisory solicitation of 
an authorization card has an inherent tendency to inter-
fere with employee freedom to sign a card or not.” The 
Board indicated in Harborside that there was a presump-
tion that a supervisor’s pro-union conduct and solicita-
tion of cards interferes with employee choice, even in the 
absence of express threats, and that it would set aside an 
election where, in its judgment, the conduct could have 
materially affected the election. The Board stated that to 
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that would preclude the existence of a question concern-
ing representation bars the processing of any petition that 
was fi led after the alleged violation, but before the settle-
ment. Douglas-Randall, 320 NLRB 431 (1995). Douglas-Ran-
dall involved an informal settlement agreement approved 
by the Regional Director after a decision to issue com-
plaint, but the Board subsequently applied its holding in 
that case to circumstances where a case was resolved by 
non-Board settlement after the Regional Director issued 
complaint. Liberty Fabrics, 327 NLRB 38 (1998). Finally, 
the Board applied the Douglas-Randall holding when the 
unfair labor practice charge was still under investigation 
and the parties reached a new collective-bargaining agree-
ment even before the Regional Director made a merit 
determination. Supershuttle of Orange County, 330 NLRB 
1016 (2000).

The Board in TruServ overruled Douglas-Randall and 
its progeny, and indicated that it was returning to the 
doctrine enunciated in Passavant Health Center, supra. It 
is evident that at the core of the Board majority’s holding 
in TruServ is a belief that dismissing a petition without a 
fi nding or an admission that unfair labor practices that 
would have tainted the petition had been committed is 
an unwarranted infringement on employees’ right to free 
choice under the Act. 

The dissent maintained that the Board’s TruServ hold-
ing undermines the Board’s policies of promoting the 
peaceful settlement of unfair labor practice cases and the 
fostering of stable collective bargaining relationships. In 
particular, the dissent observed that the majority’s hold-
ing created a disincentive for a union to settle, noting that 
a union would be reluctant to resolve a case by any means 
if it knew that it still must contend with a decertifi ca-
tion petition. The majority responded to this criticism by 
recognizing that a union might feel a diminished incen-
tive to settle under its ruling, but stated that possibility 
did not overcome what it saw as the intrusion Douglas-
Randall and its progeny imposed on Section 7 rights and 
employee exercise of free choice. The majority stated that 
in cases where Regional Directors are convinced that the 
alleged unfair labor practices tainted the petition, they can 
include the petitioner in the settlement discussions and 
attempt to secure an agreement to withdraw the petition. 
Likewise, according to the majority, if a Region is con-
vinced that an employer is guilty of unfair labor practices 
that would taint a petition, it can insist that any settle-
ment contain an admission of liability. If a withdrawal of 
the petition cannot be secured, or an admission of liability 
obtained, the Region could ultimately litigate the matter 
if it truly believes that the alleged unfair labor practices 
tainted the petition.

The contrary holdings of TruServ and Douglas-Randall 
illustrate the tensions that sometimes arise between 
employees’ exercise of free choice and the promotion of 
stable collective bargaining and the peaceful resolution of 
unfair labor practice disputes. There is also no question 

Garden at the fi rst opportunity, and return to the previous 
standard.9

(3). TruServ Corporation, 349 NLRB 227 (2007)
In this case, another 2007 decision,  the Board by a 3 

to 2 vote, with Members Liebman and Walsh dissenting, 
overruled extant precedent. TruServ involved the question 
of whether the settlement of a Section 8(a)(5) unfair labor 
practice charge precludes the processing, and requires 
the dismissal, of a decertifi cation petition fi led after the 
alleged unfair labor practice, but before the execution 
of a settlement agreement. The Board held that in these 
circumstances, dismissal of the petition is unwarranted 
and that it can be processed and an election held upon the 
conclusion of the remedial period required by the settle-
ment agreement. The Board indicated that this principle 
would apply even if the parties’ post-petition settlement 
included reaching an agreement on a new contract that 
would otherwise serve as a bar. The Board noted that not-
withstanding its decision in this case, it would still adhere 
to long-established precedent requiring the dismissal of a 
decertifi cation petition that was fi led after the settlement 
of a Section 8(a)(5) charge. Poole Foundry & Machine Co., 95 
NLRB 34 (1951).

Unlike the other cases discussed in this article, the 
Board’s decision in TruServ did not overturn years of 
established precedent, but instead is more refl ective of the 
change in the law that normally occurs when the compo-
sition of the Board changes due to election outcomes.

In this regard, in 1984, the Board decided that the res-
olution of an unfair labor practice charge did not preclude 
the processing of petitions fi led prior to the resolution. 
City Markets, 273 NLRB 469 (1984). In that case, decerti-
fi cation petitions for two separate units were dismissed, 
subject to reinstatement because of a pending 8(a)(5) 
charge that precluded a question concerning representa-
tion. Subsequently, the parties reached agreement on new 
contracts, and the union, as part of the agreement, with-
drew the charges that had precluded the processing of the 
petition. Upon the petitioners’ requests, the Board ruled 
that the petitions should be reinstated, noting that the un-
fair labor practice charges had been withdrawn without a 
formal fi nding that the law had been violated.

City Markets involved a non-Board resolution of a case 
in which the Regional Director decided to issue com-
plaint. In Passavant Health Center, 278 NLRB 483 (1986), 
the Board extended the City Markets holding to cases in-
volving informal settlement agreements approved by the 
Regional Director. In that case, the Board affi rmed that, 
absent a fi nding or an admission of unfair labor practices, 
there was no basis to conclude that petitions fi led before 
the execution of the settlement were tainted by unlawful 
conduct.10

In 1995, however, the Board reversed Passavant and 
held that the settlement of an unfair labor practice charge 
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cumstances, it would toll the back pay period for anyone 
who did not commence a search for work within two 
weeks of their discharge, until they actually began their 
search for work. Likewise, it found that an employee who 
otherwise began a timely search for work conducted an 
inadequate search by submitting only three applications 
in a two-month period.12 The Board repeatedly concluded 
that other employees who submitted applications at the 
rate of once a month during the fi rst quarter following 
their discharge conducted an inadequate search during 
the quarter in question and tolled their back pay for that 
period.

The Board issued St. George Warehouse, a second back 
pay decision, less than three weeks after its decision in 
Grosvenor. In this case, the Board, by a 3 to 2 vote, modi-
fi ed existing law on which party bears the burden of 
willful loss during a compliance proceeding. Prior to St. 
George Warehouse, for more than 45 years, the Board re-
quired the employer, or in CB cases, the union, to produce 
all of the facts to substantiate an affi rmative defense that a 
discriminatee unreasonably failed to search for work. St. 
George Warehouse, supra, at 967. In that case, the majority 
reaffi rmed that a respondent has a burden of persuasion 
when it asserts that a discriminatee has conducted an 
unreasonable search for work. It noted, however, that the 
contention that a discriminatee has failed to make a rea-
sonable search for work has two elements: (1) there were 
substantially equivalent jobs within the relevant geo-
graphic area and (2) the discriminatee unreasonably failed 
to apply for those jobs. Id. at 961. The majority noted that 
established Board law placed the burden of proving both 
elements on a respondent, but it decided going forward 
that if a respondent satisfi ed its burden of establishing 
that there were substantially equivalent jobs available, 
the discriminatees and General Counsel would bear the 
burden of going forward with evidence that discrimi-
natees sought those jobs. The Board reasoned that the 
discriminatees and the General Counsel, who advocates 
on their behalf, are in the best position to know the scope 
of the employment search and why it was conducted in 
the manner it was. 

In St. George, a one-day back pay hearing was con-
ducted at which the General Counsel called no witnesses. 
The employer asserted only one defense, that the two 
discriminatees did not conduct an adequate search for in-
terim work. To support this contention, the employer pre-
sented as its only witness a labor market specialist, who 
testifi ed that she had conducted a labor market survey by 
examining public sources and newspaper ads and deter-
mined that there was a suffi cient number of comparable 
jobs to conclude that during the times of their unemploy-
ment the discriminatees had not conducted an adequate 
search for work. The ALJ concluded that this testimony 
was insuffi cient to satisfy the employer’s burden, and 
awarded the entire amount of back pay sought. The 
Board’s majority, contrary to the ALJ and based on its new 
burden allocation, concluded that the employer had satis-

that the TruServ decision has the potential to substantially 
impact the likelihood of settling an unfair labor practice 
case. If a union is truly concerned about the pendency 
of a decertifi cation petition, there is very little incen-
tive for it to agree to any resolution of a pending charge, 
but especially a non-Board resolution. In addition, even 
though the Board’s majority indicated that a Regional 
Director can refuse to approve an informal settlement if it 
does not provide for a withdrawal of the petition by the 
petitioner or an admission of liability by the employer, it 
seems apparent that a case will still be more diffi cult to 
settle and more likely to be litigated under these cir-
cumstances. Thus, Regions may be faced with having to 
choose between accepting settlements that leave the fate 
of a decertifi cation petitions unresolved, or litigating a 
case that otherwise could be settled.

Surely, as the majority asserts, however, there would 
be cases where adherence to Douglas-Randall would result 
in the dismissal of some petitions that were not tainted 
by unfair labor practices.11 It is diffi cult to conceive of a 
standard that would perfectly balance what are some-
times the confl icting legitimate considerations of promot-
ing the settlement of unfair labor practice charges and the 
exercise of employee free choice. In TruServ, the Board 
struck the balance in favor of the latter. If the current 
Board overrules TruServ and reverts to Douglas-Randall, it 
will have tilted the fulcrum in favor of the former. Given 
that the Board’s position on the issue addressed in TruServ 
has changed every time the White House has changed 
hands over the last 25 years, it would appear that there is 
a strong likelihood that a new Board will overrule TruServ 
and return to Douglas-Randall. 

(4). Grosvenor Orlando Associates, LTD,
350 NLRB 1197 (2007)

 St. George Warehouse,
351 NLRB 961 (2007)

In these two September 2007 cases, the Board issued 
decisions that modifi ed established precedent regarding a 
discharged employee’s obligation to seek interim employ-
ment. In Grosvenor, the employer unlawfully fi red a group 
of unfair labor practice strikers in 1996. The Employer 
contested the case throughout the administrative process 
and after a United States Court of Appeals enforced the 
Board’s Order requiring the employer to reinstate the 
employees and make them whole, the employer litigated 
back pay issues in a compliance proceeding. In a decision 
in which it adopted many of the ALJ’s determinations 
on back pay, the Board by a 2 to 1 vote redefi ned what 
constitutes an adequate search for work by imposing a 
deadline for commencing a search for interim employ-
ment after an unlawful discharge. It also concluded that 
many of the discriminatees had incurred willful loss at 
times during the initial stage of back pay period by apply-
ing to a limited number of places. Particularly noteworthy 
was the Board’s announcement that, absent unusual cir-
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three years. This principle became known as the recogni-
tion bar doctrine, and it applied equally to decertifi cation 
and rival union petitions. 

In Dana, the Board’s majority, comprised again of 
Chairman Battista and Members Schaumber and Kir-
sanow, stated that the statute refl ected a preference for 
NLRB-conducted elections. It observed that statutory 
preference for Board conducted elections is predicated on 
the greater reliability of elections to serve as a barometer 
of employee choice and noted that the Supreme Court had 
observed that authorization cards are “admittedly inferior 
to the election process” (quoting NLRB v. Gissel Packing, 
Co., 395 U.S. 575, 603 (1969)). Given that the majority con-
strued the statute to favor elections and noting that it was 
widely recognized that the election process was superior 
to authorization cards for capturing employees’ prefer-
ence for union representation, they believed that revisions 
to the recognition bar doctrine were warranted.

 Therefore, it modifi ed the doctrine to require a 45-
day notice period before the recognition bar took effect. 
If no decertifi cation or rival petitions are fi led within the 
45-day notice period, the union will enjoy an irrebuttable 
presumption of majority status for a reasonable period of 
time and any contract that is negotiated, including one 
that is reached during the 45-day notice period, would 
be a bar for a period of up to three years. If on the other 
hand the 45-day notice period, which only commences 
upon the posting of a notice, does not elapse, there will 
be no election bar regardless of how long it has been 
since recognition was granted and a collective bargaining 
agreement reached.

The Board, after revising the recognition bar doctrine, 
described the details of the notice-posting requirement. 
Under the new requirement, if the parties enter into a 
voluntary recognition agreement, they are expected to 
notify the appropriate Regional Offi ce in writing of this 
development. In turn, the Regional Offi ce will send of-
fi cial NLRB notices to be posted in the workplace. The 
notices will advise employees: (1) of the grant of recog-
nition and the date on which it occurs; (2) their right, 
whether they signed a card or not, to be represented by a 
union of their choice, or no union at all; (3) within 45 days 
from the posting, if a decertifi cation or rival union peti-
tion supported by or 30 percent showing of intent is fi led, 
it will be processed in accordance with traditional Board 
processes; and (4) if no petition is fi led within the 45-day 
notice period then there can be no challenge to the union’s 
status for a reasonable period of time. The Board indi-
cated that the new requirements would only be applied 
prospectively.14 

The dissent criticized the majority for overruling 
established precedent. It maintained that the majority’s 
decision destabilized collective bargaining and relegated 
voluntary recognition to disfavored status by allowing a 
minority of employees to highjack the collective bargain-

fi ed its obligation to establish that there were substantially 
equivalent jobs available. As a result, it concluded that the 
burden had switched back to the General Counsel and the 
discriminatees to show that they had adequately searched 
for work. Recognizing that existing Board law did not 
impose such an obligation at the time of the hearing, the 
Board remanded the matter to allow the parties to pro-
duce such evidence.

The dissent criticized the majority for breaking from 
established precedent and shifting the burden away from 
the “wrongdoer.” It also faulted the Board for abandoning 
a legal standard that had enjoyed considerable judicial 
approval. Finally, Member Liebman wrote separately to 
express her view that the majority’s decision weakened 
what was already an insuffi cient remedy.

The effect of these two decisions is going to require 
discriminatees and the unions or representatives who are 
assisting them to be mindful about not only the need to 
initiate a meaningful search for work quickly, but to also 
thoroughly document the steps they take to fi nd interim 
employment. Along the same lines, Regional Offi ces have 
been instructed to advise anyone who fi les a charge alleg-
ing that they were unlawfully discharged of the require-
ments imposed by these two decisions and the need to 
keep adequate records of their search for work.13

(5). Dana Corp./Metaldyne Corp.,
351 NLRB 434 (2007)

 Shaw’s Supermarkets, Inc.,
350 NLRB 585 (2007)

 Wurtland Nursing and Rehabilitation,
351 NLRB 817 (2007)

This article addresses these three seemingly dispa-
rate decisions simultaneously because, as a group, they 
further demonstrate the debate within the Board that was 
carried on in a number of 2007 decisions about exactly 
where the balance should be struck between the statutory 
objectives of protecting employees’ exercise of free choice 
and promoting stable collective bargaining. In addition, 
the three cases seemingly refl ect incongruities within both 
factions in an ongoing debate about the role of the NLRB 
election process as a tool for capturing employees’ prefer-
ence for union representation.

Other than Register-Guard, supra, perhaps no 2007 
decision drew more attention and provoked more debate 
than the Board’s decision in Dana Corp./Metaldyne Corp. 
(Dana) to modify the recognition bar. For over forty years 
prior to the Board’s decision in Dana, after an employer 
granted voluntary recognition, the union enjoyed an 
irrebuttable presumption of majority status for a “rea-
sonable” period of time to negotiate a contract. Keller 
Plastic Eastern, Inc., 157 NLRB 583 (1966). In addition, if a 
contract was negotiated during this reasonable period it 
would serve as a bar to an election for as much as almost 
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petitions. She accused the majority of favoring the elec-
tion process in Dana but giving it short shrift in Shaw’s 
and Wurtland. She asserted that the contrast in approaches 
raised questions about the Board’s fairness.16 Although 
the members of the Dana, Shaw’s and Wurtland majorities 
never specifi cally addressed Member Liebman’s asser-
tion, it seems likely that they might assert that Members 
Liebman and Walsh also hold inconsistent views on when 
elections are best suited to resolve questions concerning 
representation by minimizing the suitability of elections 
in Dana, but emphasizing it in Shaw’s and Wurtland. 

Any new Board, regardless of how it is constituted, 
is going to have to wrestle with striking a proper balance 
between protecting the exercise of free choice and encour-
aging and promoting stable collective bargaining relation-
ships. It is also going to have to defi ne exactly what roles 
elections should play in this process. Those of us who 
observe and follow the Board and work in the fi eld will be 
keenly interested in the choices that are made.

Endnotes
1. As evidence of the attention given to the decisions in 2007, the 

Subcommittee on Employment and Workplace Safety, United 
States Senate and the Subcommittee on Health, Employment, 
Labor and Pensions, House of Representatives, held joint 
proceedings to which they invited then-Chairman Robert Battista 
and then-Member, and current Chairman, Wilma Liebman to 
present their perspectives on the Board’s recent decisions. 

2. Statement of Wilma Liebman, Member, National Labor 
Relations Board before the Subcommittee on Employment 
and Workplace Safety, United States Senate, Subcommittee 
on Health, Employment, Labor and Pensions and House of 
Representatives (December 13, 2007). In her statement, Member 
Liebman characterized the level of dissents as unprecedented and 
contrasted the 34% dissent rate in 2007 with the dissent rate of 17% 
from the mid-1980s, in what had been previously regarded as an 
unusually contentious period for the Board.

3. The fi rst alleged violation in Register-Guard occurred in May, 2000.

4. For over 60 years prior to Register-Guard, the Board held that 
employees had no Section 7 right to use their employers’ property 
to engage in pro- or anti-union activity. Thus, employees have 
no statutory right to utilize their employers’ bulletin boards, 
Eastern Technologies, 322 NLRB, 848, (1997); video equipment, Mid-
Mountain Foods, 332 NLRB 229 (2000); and telephones, Churchill 
Supermarkets, 285 NLRB 138 (1987).

5. The opening of the dissenting opinion refl ects the depth of 
disagreement on this question. Members Liebman and Walsh 
wrote, “Today’s decision confi rms that the NLRB has become the 
‘Rip Van Winkle of administrative agencies.’” NLRB v. Thrill, Inc., 
980 F. 2d 1137, 1142 (7th Cir. 1992). “Only a Board that has been 
asleep for the past 20 years could fail to recognize that e-mail 
has revolutionized communication both within and outside 
the workplace. In 2007, one cannot reasonably contend, as the 
majority does, that an e-mail system is a piece of communications 
equipment to be treated just as the law treats bulletin boards, 
telephones, and pieces of scrap paper.” Register-Guard, supra at 
1121.

6. Vons Grocery Co., 320 NLRB 53 (1995) and Honeywell, Inc., 262 
NLRB 1402 (1982) (bulletin boards). Richmond Times-Dispatch, 346 
NLRB 74, (2006) and E.I. DuPont de Nemours & Co., 311 NLRB 893 
(1993) (e-mail systems).

7. Members Liebman’s and Walsh’s disagreement with the majority’s 
decision to overturn what it characterized as “bedrock Board 

ing process just as it is getting started. Dana Corp., supra, 
at 450.15

On their face, Shaw’s Supermarkets and Wurtland 
Nursing do not appear to have any similarity with Dana. 
Neither case involves a voluntary grant of recognition, 
but both instead arise from the withdrawal of recognition 
while a decertifi cation petition was pending. In Shaw’s, 
the employees fi led a petition after the third year of a fi ve 
year contract. The petition was supported by a showing of 
interest signed by a majority of employees in which they 
expressed their desire not to be represented by the union. 
A copy of the showing of interest petition was furnished 
to the employer, who withdrew recognition. After the 
third year of the agreement, the contract did not bar the 
processing of a petition, and although the law had long 
allowed employees and rival unions to fi le petitions after 
the third year of an agreement of a long-term agreement, 
employers had never been able to fi le petitions during the 
term of a contract, regardless of its length. Montgomery 
Ward & Co., 137 NLRB 346 (1962). In addition, in other 
circumstances, the law indicated that an employer which 
had agreed to a contract was foreclosed from withdraw-
ing recognition even in those circumstances where the 
contract could not serve as a bar. Young Women’s Christian 
Association of Western Massachusetts, 349 NLRB 762 (2007). 
In Shaw’s, however, a Board majority indicated that a con-
tract which was still in effect, but could no longer operate 
as a bar, did not preclude an employer from withdraw-
ing recognition if it possessed evidence that a majority of 
employees no longer supported a union. 

Wurtland, supra, presented a different issue. In that 
case, the employees fi led a decertifi cation petition sup-
ported by a showing of interest petition containing a 
caption that read, “We the employee’s (sic) of Wurtland 
Nursing and Rehab wish for a vote to remove the Union, 
SEIU 1199.” When the employer received a copy of the 
showing of interest petition and ascertained that it had 
been signed by a majority of the employees, it withdrew 
recognition. A two-member majority of Chairman Battista 
and Member Kirsanow reversed the ALJ and held that 
the wording of the petition was more than a request for 
an election and was a clear unequivocal expression of the 
employees’ desire to remove the union and that therefore 
the withdrawal of recognition was lawful. Member Walsh, 
in dissent, noted that the petition could be interpreted just 
as reasonably as a request for an election, and that any 
ambiguity should be weighed against permitting a unilat-
eral withdrawal of recognition. Member Walsh indicated 
that under these circumstances the employees’ true senti-
ment about union representation would have been best 
captured by a secret ballot election.

In her previously mentioned testimony before the 
Joint House and Senate Subcommittees, Member Liebman 
noted that the employers’ withdrawals of recognition 
in Shaw’s and Wurtland deprived the employees of the 
elections they sought when they fi led their decertifi cation 
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12. This particular employee applied for a job on October 1, 1996, 
three days after he was fi red. He submitted an application for 
another job in November, and an application for a third job in 
early December. He was actually hired for the job for which he 
applied in December, but did not start until January, 1997. The 
Board, notwithstanding that he secured a job in early December to 
start in January, determined that his search for work in December 
was inadequate and tolled back pay for the entire fourth quarter 
of 1996. In dissent, Member Walsh accused the majority of 
imposing a new requirement that a discriminatee seek “interim 
interim” employment. The dissent also criticized the majority for 
requiring the employees to begin a job search while they were still 
picketing as part of a concerted effort to get their jobs back, and 
for failing to examine the entire back pay period, during which all 
discriminatees were gainfully employed after the fi rst quarter.

13. Memorandum OM 08-54 (May 15, 2008), Memorandum OC 09-01 
(October 3, 2009). Both of these memorandums can be found at 
www.nlrb.gov. 

14. Dana is also high on many lists of cases that are likely to be 
reversed by a new Board. “Top NLRB Precedents in Jeopardy 
Under an Obama Labor Board,” Galligan, supra, “Obama 
Administration: What Changes to Expect,” prepared by Harold 
Coxson and Christopher Coxson of Ogletree, Deakins, Nash, 
Smoak and Stewart, P.C. on behalf of the U.S. Chamber of 
Commerce (September, 2009). 

15. As a note, Region 3’s experience does not suggest that Dana’s 
impact has been as great as expected. Since the decision issued 
in September, 2007, the Region has been advised of grants 
of recognition in 14 instances. In all instances, the 45-day 
notice period elapsed and no petitions of any kind were fi led. 
Furthermore, the Region has had no case where it has processed a 
petition because voluntary recognition had been granted, but no 45 
day notice had been posted.

16. Member Liebman’s statement before the Subcommittee on 
Employment and Workplace Safety, U.S. Senate and Subcommittee 
of Health, Employment, Labor and Pensions, U.S. House of 
Representatives (12/13/07).

Paul Murphy is Assistant to the Regional Director, 
Region 3, Buffalo, NY.

precedent about the meaning of discrimination as applied to 
Section 7” was at least as strong as its dissent from the majority’s 
conclusions about the employer’s right to limit e-mail usage. 
See Register-Guard, supra, at 1130, fn. 26. In addition, the United 
States Court of Appeals, (D.C. Circuit) also disagreed with the 
Board’s holding on this issue. On appeal, it reversed the Board 
on relatively narrow grounds. Guard Publishing Co. v. NLRB, 
971 F. 3d 53 (D.C. Circuit 2009). The Union only sought review 
of the Board’s conclusion that the employer’s enforcement of 
the rule with regard to the two solicitation e-mails was not 
discriminatory. Therefore, the court did not address the Board’s 
ruling that an employer could adopt a policy limiting the use 
of its e-mail systems. It also did not pass on the Board’s effort 
to redefi ne discrimination. Instead, it noted that the employer’s 
published rule banned all non-work related solicitation via e-mail, 
and that the Board’s distinction between solicitations on behalf 
of outside organizations and other non-work related activities 
was a distinction that was not refl ected in the rule itself. Thus, it 
concluded that discipline given for sending all of the union-related 
e-mail was unlawful. 

8. See e.g., “Top NLRB Precedents in Jeopardy Under an Obama 
Labor Board,” by Paul Galligan, New York Law Journal (Jan. 15, 
2009).

9. “Top NLRB Precedents in Jeopardy Under an Obama Labor 
Board,” Galligan, supra; “Obama Administration: What Changes to 
Expect,” prepared by Harold Coxson and Christopher Coxson of 
Ogletree, Deakins, Nash, Smoak and Stewart, P.C. on behalf of the 
U.S. Chamber of Commerce (September, 2009).

10. In subsequent years, the Board further extended the Passavant/ 
City Markets holdings by ruling that processing of petitions could 
be resumed even if the settlement agreement was approved 
unilaterally over the union’s objections. Nu-Aimco, 306 NLRB 978 
(1992).

11. An argument could be made that the majority’s concern that 
the Board’s position in Douglas-Randall unduly tramples on 
employees’ right to exercise free choice, because it may result 
in dismissal of petitions in which no unfair labor practices were 
actually committed, applies equally to petitions that are fi led after 
the settlement is reached. Therefore, the majority is arguably acting 
inconsistently by overruling Douglas-Randall, but reaffi rming its 
continued adherence to Poole Foundry. 
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and privileges of employment as are enjoyed by its other 
similarly situated employees without disabilities. 

If an employee claiming a disability requests a rea-
sonable accommodation, the employer is advised not to 
waste resources in trying to establish that the employee 
does not really have a disability. Instead, once an em-
ployee indicates a disability and requests a reasonable 
accommodation, the employee and the employer are to 
engage in an informal interactive process to ascertain a 
reasonable accommodation for the employee’s disability 
which would not unduly burden the employer’s business 
operations. It is generally accepted that employers may 
choose among reasonable accommodations as long as the 
chosen accommodation is effective.4 However, the term 
“accommodation” inherently implies that an employer 
must be willing to, at the very least, consider making 
changes in its ordinary work rules, facilities, terms, and 
conditions in order to enable an employee with a disabil-
ity to work.5 

Both parties are to engage in the interactive process 
in good faith. The employee could demonstrate that the 
employer breached its duty to provide a reasonable ac-
commodation by failing to engage in good faith in the 
interactive process by showing that: (1) the employer 
knew about employee’s disability; (2) the employee 
requested accommodation or assistance for disability; (3) 
the employer did not make a good faith effort to assist 
the employee in seeking accommodation; and (4) the 
employee could have been reasonably accommodated 
but for the employer’s lack of good faith.6 The employer, 
on the other hand, could show its compliance with the 
duty to make a good faith effort to provide a reasonable 
accommodation by taking steps such as the following: 
(1) meeting with the employee who requests an accom-
modation; (2) requesting information about the condi-
tion of employee’s disability and the limitations on the 
employee due to the disability; (3) asking the employee 
what he or she specifi cally wants; (4) showing some sign 
of having considered the employee’s request; and (5) 
offering and discussing available alternatives when the 
request is too burdensome.7 

As indicated, the employer’s obligation to provide 
a reasonable accommodation is limited to the extent 
that such modifi cation or adjustment, if required, would 
cause undue hardship to the employer.8 This undue hard-
ship limitation refers to any signifi cant diffi culty or ex-
pense that would be imposed on the employer as a result 

I. Introduction
The Third Circuit Court of Appeals recently ex-

panded the scope of the Americans with Disabilities Act 
of 1990 (ADA)1 in Colwell v. Rite Aid Corp. by ruling that 
there is “nothing inherently unreasonable” in requiring 
employers to provide otherwise qualifi ed employees 
with disabilities with assistance related to commuting to 
work.2 In making this ruling, the Third Circuit held that 
the ADA is not strictly limited to issues in the workplace. 
The Colwell decision is a departure from the other federal 
circuits’ previous rulings generally holding that employ-
ers are not responsible for making reasonable accom-
modations related to employees’ commutes to and from 
work as commuting was regarded as an activity that falls 
outside of the scope of the job, and therefore not within 
employers’ ADA responsibilities. Will the other federal 
circuits follow the lead of the Third Circuit in Colwell? 
How should employers in the Third Circuit and in the 
other federal judicial circuits react to this ruling? 

II. Americans with Disabilities Act and 
Reasonable Accommodations

The ADA prohibits employers from discriminating 
against qualifi ed individuals with disabilities in relation 
to their employment because of such employees’ disabili-
ties. With this prohibition comes the obligation that the 
employers make reasonable accommodations to known 
physical or mental limitations of otherwise qualifi ed 
employees with disabilities unless such employers can 
demonstrate the accommodation would impose undue 
hardships on the operation of employers’ businesses or 
would be a direct threat to the health and safety of the 
disabled employees themselves or others. 

The duty to provide reasonable accommodation is a 
fundamental statutory requirement because of the nature 
of discrimination faced by individuals with disabilities.3 
There are three types of reasonable accommodations 
under the ADA: (1) modifi cations or adjustments to a job 
application process that enable a qualifi ed applicant with 
a disability to be considered for the position such quali-
fi ed applicant desires; (2) modifi cations or adjustments to 
the work environment, or to the manner or circumstances 
under which the position held or desired is customarily 
performed, that enable a qualifi ed individual with a dis-
ability to perform the essential functions of that position; 
or (3) modifi cations or adjustments that enable a covered 
entity’s employee with a disability to enjoy equal benefi ts 

Commuting as a Reasonable Accommodation
Under the ADA: How Many Federal Circuits
Will Be Along for the Ride?
By Douglas B. Cox and Adisada Dudic
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unable to walk up the stairs and having students escorted 
to her offi ce for counseling sessions so that the employee 
would not have to walk long distances to meet students. 
The employee sued the school district under the ADA 
alleging that the school district discriminated against 
her on the basis of her disability by refusing to allow her 
to report to work late or transfer her to another school 
closer to her home as a reasonable accommodation. The 
court found that the ADA does not require the school 
district to allow the employee to report late to work or to 
transfer the employee to a school closer to her home due 
to the disability because “[w]hile an employer is required 
to provide reasonable accommodations that eliminate 
barriers in the work environment, an employer is not re-
quired to eliminate those barriers which exist outside the 
work environment.”13 

The court in Schneider v. Continental Cas. Co.14 also 
followed this line of reasoning. In that case, the employee 
had a back injury that was made worse by her commute 
into downtown Chicago. The employee requested that 
she be allowed to work out of another company offi ce 
that would require a shorter commute. This request was 
rejected by the employer because the employee’s job du-
ties required that the employee be present in the down-
town Chicago offi ce. The court ruled that the employer 
was not required to eliminate the employee’s “barrier 
outside of the work environment, i.e., her commute” as 
a reasonable accommodation.15 The court noted that the 
employee was hired to work at the downtown Chicago 
offi ce and that her hour-long commute was “self-im-
posed” because she could have made the choice to live 
closer to Chicago.16 

Similarly, in Pagonakis v. Express, LLC, a co-manager, 
who had disabilities that were the direct result of an auto-
mobile accident, requested a number of accommodations. 
Those requested accommodations included the ability to 
arrive late to work without penalty in the case of inclem-
ent weather such as fog, snow, or rain and an early leave 
time to avoid driving home in the dark. The court found 
that employers are not required to grant accommoda-
tions relating to an employee’s commute to and from 
work because the ADA “solely addresses discrimination 
with respect to ‘terms, condition or privilege of employ-
ment.’”17 These cases reiterate the principle that the ADA 
protections apply only once employees with disabilities 
arrive at work and that employers are not obligated to 
provide assistance to such employees with regard to get-
ting to or from work. 

The Schneider court cited an opinion letter by the 
Equal Employment Opportunity Commission’s (EEOC) 
Deputy General Counsel which stated that “employers 
need not remove barriers away from the work environ-
ment” and that “[a]n employer is required to provide 
reasonable accommodations that eliminate barriers in 
the work environment, not ones that eliminate barri-
ers outside the work environment.”18 This line of cases 

of providing a specifi c accommodation. Such a determi-
nation is made by focusing on the resources or circum-
stances of the particular employer in relation to the cost 
or diffi culty of providing a specifi c accommodation. In 
practice, it is very diffi cult for employers to establish this 
affi rmative defense. Unless there is a showing of unrea-
sonable expense that will adversely impact employer’s 
fi nances, the employer raising this defense will almost 
always lose. 

III. Traditional Approach to Commuting Under 
the ADA

The judicial decisions following the enactment of the 
ADA established the principle that the ADA protections 
apply only once the disabled employee gets to work and 
that the employer has no duty to provide assistance to 
the employee with regard to getting to work. For ex-
ample, in Bull v. Coyner,9 a city government employee 
suffered from a condition which rendered him nearly 
blind, preventing him from driving at night. The supervi-
sor forbade the employee’s coworkers from giving him 
rides to and from work on the city’s time and, eventually, 
even changed the employee’s schedule so that he was 
forced to commute to work at night. Although the district 
court stated that the supervisor’s actions “may have been 
insensitive or even malicious,”10 it held that commuting 
to and from work is not part of the work environment 
that the employer is required to accommodate. Those 
activities that fall outside the scope of the job, like com-
muting to and from the workplace, would, therefore, not 
be within the scope of the employer’s obligations under 
the ADA. 

Further, the district court in Salmon v. Dade County 
School Bd.11 found that commuting to and from work is 
an activity unrelated to and outside the work environ-
ment. There, the employee was a guidance counselor 
who suffered from a back condition requiring her to 
rest after completing the drive from home to work. The 
employee was the sole counselor at an elementary school 
with more than 1,000 low-income students with social 
and emotional problems. Her work report time was 
8:15 a.m., but after her commute to work, the employee 
stated that she needed to rest and stretch in her car. She 
requested, as a reasonable accommodation, the ability to 
report between fi ve to twenty-fi ve minutes late to work 
in order to stretch and rest her back after commuting. The 
school’s principal, in turn, “suggested that the employee 
leave home a little earlier to avoid heavy traffi c and to 
give herself time to stretch and rest her back.”12 Since the 
employee persisted in reporting late to the workplace, 
the school district placed her in a non-promotable status 
claiming that prompt arrival is an essential element of the 
job for all employees. The employee was removed from 
the non-promotable status once she started reporting to 
work on time. The school did provide certain reasonable 
accommodations to the employee, including moving her 
offi ce from the second to the fi rst fl oor because she was 
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ing inherently unreasonable” in requiring that employers 
provide otherwise qualifi ed disabled employees with 
assistance related to commuting to work.26 

In sum, according to the Third Circuit, the ADA 
can compel the employer, under certain circumstances, 
to accommodate an employee’s disability-related dif-
fi culties in getting to work, if such accommodation is 
reasonable.27 Although careful not to say that employ-
ers are responsible for how employees get to work, the 
Third Circuit rendered the requested accommodation in 
Colwell, a shift change, as being reasonable and within the 
contemplation of the ADA. 

V. Implications of Colwell v. Rite Aid Corp.
The Colwell decision thus holds that the ADA protec-

tions may extend beyond the scope of the disabled em-
ployee’s work environment while the employee is within 
the four corners of the workplace to also encompass the 
disability-related accommodations relating to traveling 
to and from the workplace. The EEOC supported Colwell 
in her appeal under the ADA and submitted an amicus 
brief to the Third Circuit outlining its position. Relevant 
to the Colwell decision, § 12111(9)(B) of the ADA provides 
that the term “reasonable accommodation” may include 
job restructuring, part-time or modifi ed work schedules, 
and other similar accommodations for individuals with 
disabilities.28 Contrary to the EEOC’s opinion letter refer-
enced in Schneider, the EEOC here urged that the reason-
able accommodations as set out in § 12111(9)(B) are not 
strictly limited to address only those issues that disabled 
employees face in performing their jobs once they are at 
the workplace.29 Also, the EEOC insisted that the dis-
trict court’s conclusion that the accommodation obliga-
tions under the ADA are limited to the workplace or the 
work environment has “no basis in law or logic, and…
subverts the purpose of the reasonable accommodation 
provision.”30 

According to the EEOC, the plain language of the 
ADA does not limit an employer’s obligation to accom-
modating an employee’s disabilities that affect perfor-
mance of the essential work functions. Instead, the EEOC 
suggests that an employee with a disability who can 
perform all essential work functions without an accom-
modation is nonetheless entitled to an accommodation 
to her “known physical or mental limitations.”31 High-
lighting that Congress intended to extend the employer’s 
duties beyond the boundaries of the workplace, the 
EEOC demanded a conclusion that in situations where 
an employee is able to perform the essential work func-
tions without accommodations, but is seeking a schedule 
adjustment to be able to get to and from the workplace, 
such an employee is seeking an accommodation contem-
plated by the ADA.32 The EEOC urged that a shift change 
is reasonable accommodation under the ADA because, 
even though employers have no control over how their 
employees get to work, employers nonetheless do control 
when the work is being done.33

established a clear principle excluding commuting from 
employers’ responsibilities under the ADA. This prin-
ciple was, however, challenged in the Third Circuit with 
Colwell v. Rite Aid Corp. The Colwell decision represents 
an expansion of employers’ ADA responsibilities when 
employees with disabilities request reasonable accommo-
dations for disability-related commuting issues.

IV. Colwell v. Rite Aid Corp.
Jeanette Colwell worked as a cashier at a Rite Aid 

store, mostly weekday evenings from 5:00 to 9:00 p.m. 
After Colwell was diagnosed with retinal vein occlu-
sion and glaucoma in her left eye, which eventually led 
to her becoming blind in that eye, Colwell informed her 
supervisor at Rite Aid that it was dangerous and dif-
fi cult for her to drive to work at night due to the partial 
blindness.19 Colwell could not use public transportation 
because the bus service stopped at 6:00 p.m. and there 
were no taxis available. Also, Colwell insisted that having 
to work night shifts created a hardship for her and her 
family members who had to drive her to work on those 
days when she was scheduled for night shifts.20 Nonethe-
less, the Rite Aid supervisor told Colwell that assigning 
her to day shifts only “wouldn’t be fair” to other workers 
and continued to schedule Colwell for evening shifts.21 
Colwell ultimately resigned due to the alleged mental 
distress caused by her former supervisor’s treatment and 
indifference to her vision problems.22 

Following her resignation, Colwell fi led a lawsuit in 
the United States District Court for the Middle District of 
Pennsylvania against the Rite Aid Corporation and the 
supervisor claiming, inter alia, causes of action under the 
ADA. The district court, following the then-prevailing 
position on the matter, found that the ADA is designed 
to address such barriers to an employee’s ability to work 
which exist inside the workplace, but that the ADA does 
not extend to those diffi culties which the employee may 
experience in relation to the employment, but over which 
the employer has no control.23 Further, recognizing that 
the accommodation that Colwell sought “had nothing 
to do with the work environment or the manner and 
circumstances under which she performed her work,” the 
district court held that Rite Aid had “no duty to accom-
modate [Colwell] in her commute to work.”24 

On appeal, the main issue for the Third Circuit was 
whether a request for a shift change by a disabled em-
ployee unable to drive at night due to partial blindness 
can be considered a reasonable accommodation under 
the ADA. Contrary to previous decisions, the Third 
Circuit held that the ADA is not strictly limited to issues 
in the workplace. The court concluded that, as a matter of 
law, changing Colwell’s working schedule to day shifts 
only in order to alleviate her disability-related diffi cul-
ties is the type of accommodation that the ADA statute 
contemplates.25 Referencing the Congressional intent to 
include workplace accessibility for disabled employees in 
the ADA, the Third Circuit observed that there is “noth-
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public transportation when the late arrival is the result of 
a delay in public transportation.

VI. Conclusion
The Colwell decision has, for all intents and purposes, 

changed the way employers must deal with requests 
by disabled employees for reasonable accommodations 
related to commuting. Requests for an ADA reasonable 
accommodation related to commuting are relatively com-
mon and we can assume that the EEOC will be looking 
out for Colwell-type cases in other circuits as well. Em-
ployers should ensure they are complying with all ADA 
provisions, particularly the obligation to engage in the 
interactive process in good faith, so as to avoid being the 
next test case for the EEOC. Engaging in the interactive 
process seems to be the simplest way to both protect em-
ployers from potential liability and to meet the needs of 
employees with disabilities seeking assistance with issues 
relating to their commute to and from work. 
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In Rivera v. Lutheran Medi-
cal Center, 22 Misc 3d 178 ( Sup. 
Ct. Kings County 2008) the court 
disqualifi ed defense counsel after 
it (at its client’s urging) offered 
to represent several individuals 
who were going to be witnesses 
in the case. The court clearly was 
annoyed at defense counsel’s 
representation, fi nding that it was 
intended to “prevent plaintiff 
from exercising his right to infor-
mally interview these witnesses 
in accordance with Niesig.…” The 

court went on to note that these individuals “were clearly 
solicited…to gain a tactical advantage in this litigation 
insulating them from any informal contact with plain-
tiff’s counsel.…” Although the court disqualifi ed defense 
counsel as a result of this representation (and other issues 
the court had with defense counsel), the court had to 
stretch to fi nd a basis to support that disqualifi cation 
decision.

Ultimately, the court relied on the ethics rules against 
solicitation to justify disqualifi cation. Specifi cally, it 
found that by initiating contact with these individuals 
and offering representation at no charge (the fees were 
to be paid by the employer), the lawyers had improperly 
solicited these clients in violation of DR 2-103(A)(1) (at 
the time of this decision, the former Code of Professional 
Responsibility was in effect). That Disciplinary Rule 
provided:

A. A lawyer shall not engage in 
solicitation:

(1) by in-person or telephone contact 
or by real time or interactive computer-
accessed communication unless the 
recipient is a close friend relative, former 
client or existing client.

(Under the new Rules of Professional Conduct, Rule 
7.3 continues this same language.) Although it is not clear 
from the facts of the case, presumably the employer’s 
attorneys initiated communication with these individu-
als by in-person or telephone contact. Had they made 
the same offer via letter, for example, there could be no 
violation of this rule, because written solicitations are 
not prohibited under either the former Code or the new 
Rules.

Interestingly, the court reached this decision based 
in large part on U.S. v. Occidental Chemical Corp., 606 F. 
Supp. 1470 (W.D.N.Y. 1985). However, in that case, while 
the court did not look kindly on defense counsel under-
taking representation of individual witnesses, it did not 
disqualify counsel.  In addition, the ethics rules on client 
solicitation in 1985 were dramatically different than they 

QMy corporate client has 
recently been sued and 
some of its employees are 

likely to be contacted directly by the 
plaintiff’s attorney (and may even 
be deposed by her) as she prepares 
her case. My client has asked me to 
represent these potential witnesses 
individually as well (at its cost). Can 
I do that?

AAssuming there otherwise 
is no confl ict of interest 
between these individu-

als and your existing corporate client, you probably can 
represent them under the Rules of Professional Conduct, 
but you should be cognizant of how a court might view 
that representation.

Under Niesig v. Team I, 76 NY 2d 363 (1990), certain 
corporate employees are considered “represented” by 
virtue of the fact that the corporate employer is repre-
sented. This is a relatively limited group of employees, 
however, and most employees are not considered repre-
sented simply because their employer is represented. The 
signifi cance of representation is that a lawyer may not 
directly communicate with an individual who is repre-
sented by another lawyer without that other lawyer’s 
consent. New York Rules of Professional Conduct, Rule 
4.2. Consequently, if an employee is deemed represented 
because his or her employer is represented, opposing 
counsel may not unilaterally communicate with that 
individual and must instead go through the employer’s 
counsel. The Court of Appeals in Niesig limited the scope 
of this “off limits” group in part to permit more wide-
ranging “informal” discovery, which it viewed as a more 
effective and cost effi cient alternative to costly formal 
discovery proceedings.

Assuming the individuals in question do not other-
wise fall within the scope of your representation of their 
corporate employer under Niesig, by you undertaking 
their representation on an individual basis it will have 
the same effect on opposing counsel’s right to unilater-
ally speak with them. Once represented by you, pursu-
ant to Rule 4.2, opposing counsel must go through you 
to communicate with these individuals. (Of course, the 
result would be the same if these individuals chose to be 
represented by yet another lawyer—then neither you nor 
plaintiff’s counsel would be able to communicate with 
these individuals on the subject of the representation 
without that other lawyer’s consent.)

On occasion, courts have struggled with what they 
perceive as lawyers trying to circumvent Niesig and, 
through this kind of individual representation, place bar-
riers to opposing counsel’s attempts to engage in the very 
informal discovery promoted by Niesig. 

Ethics Matters

By John Gaal
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Thus, it is likely that you can represent these individ-
uals (again, assuming no other confl icts) provided you 
are careful in terms of how you initially communicate 
with them. Nonetheless, if you or your client initiates that 
communication, you should be prepared for a possible 
adverse reaction by the court. 

If there is a topic/ethical issue of interest to all Labor 
and Employment Law practitioners that you feel would 
be appropriate for discussion in this column, please con-
tact John Gaal at (315) 218-8288.

John Gaal is a member in the fi rm of Bond, Schoe-
neck & King, PLLC in Syracuse, New York and an ac-
tive Section member.

were under either the last version of the Code or the cur-
rent Rules and thus there was more of a basis to question 
the validity of the solicitation.

Today, even if the Rivera court’s approach is used, 
so long as the solicitation of the individuals is not by 
in-person, telephone or interactive computer-accessed 
communication, it should be permissible and presumably 
would provide no basis for disqualifi cation. In addition, 
there should be no prohibition on the corporate employer 
reaching out to an individual and offering to pay legal 
fees if that individual wished to be represented by the 
employer’s counsel (assuming no other confl icts exist). If 
the individual then initiates contact with the employer’s 
lawyer there has been no improper solicitation. And of 
course, if the individual raises the issue of representation 
from the beginning, there should be no issue.
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answer is no, the employee has no First Amendment 
cause of action based on his employer’s reaction to the 
speech. 164 L. Ed. 2d at 699 citing Connick, supra, at 147, 
75 L. Ed. 2d 708. If the answer is yes, then the question 
becomes whether the relevant government entity had an 
adequate justifi cation for treating the employee differ-
ently from any other member of the general public. Id., 
citing Pickering, 391 U.S. at 568. 

Justice Kennedy then stated that the “controlling fac-
tor” which made that case different from the other prec-
edents was that employee Ceballos prepared his memo 
“pursuant to his duties as a prosecutor” and thus fulfi lled 
his responsibility to advise his supervisor as to how to 
best to proceed with a pending case. 547 U.S. at 421, 164 
L. Ed. 2d at 701. Ceballos was thus doing what he was 
employed to do and the employer had the right to evalu-
ate what he wrote as part of its function as an employer 
managing the workplace. 547 U.S. at 421-22, 164 L. Ed. 2d 
at 701-02. The Court then held that “when public employ-
ees make statements pursuant to their offi cial duties,…
[they] are not speaking as citizens for First Amendment 
purposes, and the Constitution does not insulate their 
communications from employer discipline.” 547 U.S. at 
421, 164 L. Ed. 2d at 701. Therefore, if a public employee 
is charged with speaking or writing on a given topic, the 
Court reasoned, the fact that the topic is of public import 
does not shield the employee from “managerial disci-
pline” based on that employee’s work product. Id. 

Garcetti thus works an innovation upon the law 
by adding a third element into the traditional Pickering 
analysis. Weintraub v. Board of Education, CN, 489 F. Supp. 
2d 209, 214. (E.D.N.Y. 2007) (Weintraub II). Rather than 
ascertaining whether the speech was motivated by an 
employee’s private interests, which was simply a corol-
lary to the proposition that a state employee’s speech 
must concern a matter of public interest in order to enjoy 
First Amendment protection, courts must now indepen-
dently ascertain whether the speech was made in the 
employee’s capacity as a private citizen rather than as 
an employee, a criterion that is never satisfi ed when the 
employee speech at issue was made pursuant to the em-
ployee’s offi cial duties.” Weintraub II, supra, 489 F. Supp. 
2d at 214. See also, Anderson v. State of N.Y. Offi ce of Court 
Administration, 614 F. Supp. 2d 404, 428 (S.D.N.Y. 2009) 
(Garcetti and its progeny dictate that speech made by a 
public employee pursuant to her professional duties does 
not fall under First Amendment protection because it is 
not made as a citizen). 

The caveats made by Justice Kennedy to his ruling 
are crucial. The Court fi rst noted the fact that Ceballos 

Traditionally, a public employee making a First 
Amendment retaliation claim pursuant to 42 U.S.C. § 
1983 must fi rst show that: (1) his speech was constitution-
ally protected, i.e., on a matter of public concern; (2) he 
suffered an adverse employment action; and (3) that the 
speech at issue was a substantial, causal or motivating 
factor in the government’s decision to discipline him; i.e., 
that the action would not have been taken absent the em-
ployee’s protected speech. Mt Healthy C.S.D. v. Doyle, 429 
U.S. 274, 287, 283-87; 50 L. Ed. 2d 471 (1977); Morrison v. 
Johnson, 429 F.3d 48, 51 (2d Cir. 2005); Decoma Love-Lane v. 
Martin, 355 F.3d 766, 776 (5th Cir. 2003); Morris v. Lindau, 
196 F.3d 102, 110 (2d Cir. 1999). The fi rst two elements 
involve questions of law whereas the third element is a 
question of fact. Decoma Love-Lane, 355 F.3d at 776.

Even assuming the employee meets this threshold 
requirement, the employer can still escape liability on 
either of two grounds by showing by a preponderance of 
the evidence that: (a) it would have taken the same ad-
verse employment decision in the absence of the speech, 
Mt. Healthy, 429 U.S. at 286, see, Locurto v. Safi r, 264 F.3d 
154 (2d Cir. 2001); Gardetto v. Mason, 100 F.3d 803 (10th 
Cir. 1996) or, (b) the employee’s speech interfered with 
the “effective and effi cient fulfi llment of the employer’s 
responsibilities to the public” and that such disruption 
outweighed the First Amendment value of the employ-
ee’s speech. Frank v. Relin, 1 F.3d 1317, 1329 (2d Cir. 1993) 
citing Connick, 461 U.S.138, 50, 75 L. Ed. 2d 708 (1983), 
150.

A. Analysis of Garcetti 
In Garcetti v. Ceballos, 547 U.S. 410, 164 L. Ed. 2d 

689 (2006) the Supreme Court added a new element to 
this threshold determination by requiring that a public 
employee not only show that his speech was on a mat-
ter of public concern, but that he made this speech as a 
citizen as opposed to pursuant to his offi cial duties. If an 
employee cannot make these two showings, his speech 
is not insulated from employer discipline. The Court 
thus “‘narrowed the Court’s jurisprudence in the area of 
employee speech’ by further restricting the activity that is 
protected.” Weintraub v. Bd. of Educ., CSD, CNY, 593 F.3d 
196, 201 (2d Cir. 2010) quoting Reilly v. City of Atlantic 
City, 532 F.3d 216, 228 (3d Cir. 2008). 

In Garcetti, Justice Kennedy, writing for the majority, 
fi rst cited to the Court’s prior reasoning in the seminal 
case of Pickering v. Board of Education, 391 U.S. 563, 568, 20 
L. Ed. 2d 811 (1968), that it must fi rst determine whether 
the employee spoke as a citizen, on a matter of public 
concern. 164 L. Ed. 2d at 699 citing 391 U.S. at 568. If the 

Update on Garcetti—Is Speech by Public Employees
Still Protected? 
By Hon. Katherine A. Levine
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“pursuant to” his job duties, where the speech is at the 
core of what citizens are obligated to speak about, such as 
testifying at trial or speaking to the press or government 
about core matters of public concern, i.e., systemic cor-
ruption, or offi cial malfeasance. In sum, the courts place 
great weight upon whether the speech is made to the 
outside world, as opposed to being made within internal 
channels at the workplace. 

Illustrative of this trend is the courts’ treatment of 
speech which can be characterized as whistleblowing, i.e. 
speech which discloses any evidence of corruption, im-
propriety, waste, misuse of public funds or other malfea-
sance on the part of government offi cials. Prior to Garc-
etti, the courts uniformly found that speech which can be 
of “substantial” public concern is entitled to be accorded 
signifi cant weight in the Pickering balance. See, Branton v. 
City of Dallas, 272 F.3d 730, 739-41 (5th Cir. 2001) (“There 
is perhaps no subset of ‘matters of public concern’ more 
important {for purposes of First Amendment protec-
tion…than bringing offi cial misconduct to light,” Baldas-
sare v. State of New Jersey, 250 F.3d 188, 197 (3d Cir. 2001). 

However, this speech is often uttered by employees 
who, but for their job duties, would have no knowledge 
of these improprieties. Garcetti has caused the balance to 
shift away from protecting higher up employees whose 
core job duties involve detecting such waste and impro-
prieties, unless such speech discloses systemic govern-
mental breach of the public trust and is made to the 
outside world as opposed to through the internal chan-
nels of command. 

C. Two Circuit Court Cases Which Illustrate These 
Principles

In Reilly v. City of Atlantic City, 532 F.3d 216 (3d Cir. 
2008),1 the Third Circuit cogently analyzed the additional 
requirements that the Garcetti decision grafted onto the 
court’s analysis of First Amendment claims. Following 
Garcetti, “(a) public employee’s statement is protected 
when (1) in making it, the employee spoke as a citizen, 
(2) the statement involved a matter of public concern, 
and (3) the government employer did not have ‘an ad-
equate justifi cation for treating the employee differently 
from any other member of the general public “as a result 
of the statement he made (i.e., the Pickering balancing 
test),” 532 F.3d at 228. 

The lower court had rendered its decision prior to 
Garcetti and found the speech at issue—the trial tes-
timony of a police offi cer who had participated in an 
investigation conducted jointly by state and local police 
concerning corruption in the Atlantic City Police Depart-
ment—to involve a matter of public concern. See, Reilly 
v. City of Atlantic City, 427 F. Supp. 2d 507 at 515-16 citing 
Baldassare v. New Jersey, 250 F.3d 188, 195-97 (3d Cir. 2001) 
(plaintiff’s conduct and expression in an internal inves-
tigation of other offi cers at prosecutor’s offi ce matter of 
public concern); Pro v. Donatucci, 81 F.3d 1283, 1291 n.4 

expressed his views inside his offi ce rather than publicly 
was not dispositive since employees may receive First 
Amendment protection for expressions made at work. Id. 
at 700 citing Givhan v. Western Line Consol. Sch. Dist., 439 
U.S. 410, 414, 58 L. Ed. 2d 619 (1979). Nor was the fact 
that the memo concerned the subject matter of Cebal-
los’ employment controlling since the First Amendment 
protects “some expression related to the speaker’s job.” 
Id. at 701 citing Pickering v. Bd. of Educ., 391 U.S. 563, 20 
L. Ed. 2d 811 (1968). Justice Kennedy paid homage to the 
Court’s previous fi nding that “were [public employees] 
not able to speak on [the operation of their employers], 
the community would be deprived of informed opinions 
on important public issues.” Id. at 700 citing San Diego 
v. Roe, 543 U.S. 77, 82, 160 L. Ed. 2d 410 (2004). As an ex-
ample, Justice Kennedy noted that teachers are the mem-
bers of a community most likely to have informed and 
defi nite opinions as to how funds allotted to the schools 
should be spent and must therefore be able to speak out 
freely on such questions without fear of retaliation. Id. at 
701. Rather, “[t]he controlling factor in Ceballos’ case was 
that his expressions were made pursuant to his duties as 
a calendar deputy.” Id. at 701. 

The Court refused to articulate a comprehensive 
framework for defi ning the scope of an employee’s du-
ties in cases where there was room for debate and noted 
that employers could not restrict employees’ rights by 
creating “excessively broad job descriptions.” Nor would 
formal job descriptions govern since they often bore little 
resemblance to an employee’s actual duties. Id at 701. 
Likewise, the listing of a specifi c task in an employee’s 
written job description did not demonstrate one way or 
the other whether the task was within the scope of the 
employee’s professional duties for First Amendment 
purposes. 547 U.S. at 424-25. 

B. The Aftermath of Garcetti
Despite Judge Kennedy’s caveats, it is clear that Gar-

cetti has limited the scope of protection afforded to public 
employees when their speech does not squarely fall 
within the domain of public concern, but rather pertains 
to their scope of employment, and where they express 
their speech internally within the workplace. 

Garcetti’s imposition of an additional requirement 
onto a court’s initial analysis—that the speech be made 
by an employee in his capacity as a citizen—in many 
instances is theoretical only. Where the employee’s 
speech pertains to strictly personnel matters or manage-
ment policies which affect him personally (speech which 
typically has never been protected, see, Connick, 461 U.S. 
at 114, Branton v. City of Dallas, 272 F.3d 730, 740 (5th Cir. 
2001)), the courts will usually fi nd that the speech was 
made pursuant to the employee’s job duties. 

Conversely, courts will fi nd that an employee spoke 
as a citizen, regardless of whether he gained knowl-
edge about his “speech” from his job or the speech was 
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2006) (“Weintraub I”). The court also found Weintraub’s 
motive for making the statements was a general concern 
for the safety of the “classroom and school” rather than 
for his personal gain.

Subsequent to Garcetti, the Board of Education 
moved for reconsideration of its motion for summary 
judgment. The District Court granted summary judgment 
on so much of Weintraub’s speech involving private 
conversations with the A.P. wherein he expressed his dis-
satisfaction with the A.P.‘s handling of the book throwing 
incidents, and his fi ling of a formal grievance itself since 
Weintraub was “speaking as an employee, proceeding 
through offi cial channels to complain about unsatisfac-
tory working conditions.” Weintraub v Board of Educa-
tion, CNY, 489 F. Supp. 2d 209, 214, 219 (E.D.N.Y. 2007) 
(Weintraub II). The court denied summary judgment with 
respect to Weintraub’s discussions with other teachers 
about the incidents and the A.P.s failure to impose ade-
quate discipline, since these discussions were “clearly not 
within the scope of his employment duties.” Id. at 220.

At the suggestion of the district court, Weintraub 
fi led an interlocutory appeal on the following issue: 
“whether a public employee acts as an ‘employee’ or a 
‘citizen’ when he notifi es his supervisors, either formally 
or informally, of an issue regarding workplace safety that 
touches both upon a matter of public concern and the 
employee’s own private interests.” 593 F.3d at 200. 

The Second Circuit stated that under Garcetti, if Wein-
traub “either did not speak as a citizen or did not speak 
on a matter of public concern ‘he has no First Amend-
ment cause of action based on his...employer’s reaction 
to the speech.’” Id. at 201, citing Sousa v. Roque, 578 F.3d 
164, 170 (2d Cir. 2009). The Court then held that by fi ling 
a grievance with his union to complain about his supervi-
sor’s failure to discipline a child in his classroom, Wein-
traub was “speaking pursuant to his offi cial duties and 
thus not as a citizen.” 593 F.3d at 201.

The Garcetti Court defi ned speech made “pursuant 
to“ an employee’s job duties as “speech that owes its 
existence to a public employee’s professional responsi-
bilities,” 547 U.S. at 421, 164 L. Ed. 2d. The Second Circuit 
fi rst noted that this inquiry was simple in Garcetti since 
the plaintiff admitted that his speech was part of his of-
fi cial duties, whereas Weintraub claimed that his fi ling of 
a grievance was not. 

The Second Circuit then rejected Weintraub’s conten-
tion that ”pursuant to” meant that he was “required” as 
part of his employment duties to initiate grievance proce-
dures. Rather, taking into consideration that the inquiry 
was a “practical one” (Garcetti, 547 U.S. at 424), the Sec-
ond Circuit joined other circuits’ conclusion that speech 
not necessarily required by or included in the job descrip-
tion could still be pursuant to offi cial duties “so long as 
the speech is in furtherance of such duties.” 593 F.3d at 
202, 203 citing William v. Dallas Ind. Sch. Dist. 480 F.3d 689. 

(3d Cir. 1996) (“context of [courtroom testimony] raises 
the speech to a level of public concern regardless of its 
content…”).

The Third Circuit noted that the Garcetti Court had 
distinguished between Ceballos’ preparation of a memo, 
which was akin to the other “daily activities” which he 
performed as a government employee such as supervis-
ing attorneys, investigating charges and preparing fi lings, 
with activities that contributed to the “civil discourse” 
which “retain the prospect of constitutional protection for 
the speaker. “ 532 F.3d at 226, citing Garcetti, 547 U.S. at 
422. 

The Court then found Garcetti had not specifi cally 
addressed whether the First Amendment protections ap-
plied to the trial testimony of a public employee. 532 F.3d 
at 230. However, it noted that as a police offi cer, Reilly 
had assisted a state investigation of a fellow offi cer and 
testifi ed for the prosecution at the subsequent trial and 
that said speech thus appeared “to have stemmed from 
his offi cial duties in the investigation.” Id. 

However, the Court did not fi nd it necessary to parse 
through Reilly’s job duties in order to make a ruling since 
the “duty to testify has long been recognized as a basic 
obligation that every citizen owes his Government” and 
that such duty was so overarching as to mandate First 
Amendment protection. 532 F.3d at 231. Thus, “the act of 
offering truthful testimony is the responsibility of every 
citizen, and the First Amendment protection associated 
with fulfi lling that duty of citizenship is not vitiated by 
one’s status as a public employee.” Id at 231, citing to 
Branzburg v. Hayes, 408 U.S. 665, 690-91. 33 L. Ed. 3d 626 
(1972) (duty to testify not vitiated by one’s role as news-
man) and United States v. Nixon, 418 U.S. 683, 709, 41 L. 
Ed. 2d 1039 (1974) (duty of President to testify). “That an 
employee’s offi cial responsibilities provided the initial 
impetus to appear in court is immaterial to his/her inde-
pendent obligation as a citizen to testify truthfully.”2 532 
F.3d at 231.

 The trajectory in the case of Weintraub v. Board of Ed-
ucation, 593 F.3d 196 (2d Cir. 2010) also is helpful in com-
paring First Amendment jurisprudence pre- and post-
Garcetti. Plaintiff Weintraub, a New York City teacher, 
alleged that he suffered a series of adverse employment 
actions, including termination, due to his complaints to 
supervisors and his fi ling a union grievance over the as-
sistant principal’s refusal to suspend a student who had 
been throwing books at him. 

In its initial pre-Garcetti decision, the district court 
refused to dismiss Weintraub’s First Amendment claim, 
reasoning that “the content of speech questioning and 
administrative response, or lack thereof, to discipline 
problems in the classroom relates to a matter of public 
concern, regardless of whether that speech comes from 
a[n] elected offi cial, citizen or teacher.” Weintraub v. Bd. 
of Educ of the City of N.Y., 423 F. Supp. 2d 38, 52 (E.D.N.Y. 
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“the members of the community most likely to have 
informed and defi nite opinions“ about an issue must be 
able to speak out freely about these issues. 593 F.3d at 207 
citing to Pickering, supra, 391 U.S. at 572; accord Garcetti, 
547 U.S. at 421. 

The fi rst prong of the majority’s decision—whether 
the speech was ”in furtherance of” an employee’s “core 
duties” was overly broad, as it could be read to preclude 
classroom teachers from receiving First Amendment pro-
tection anytime they spoke on a matter that implicated 
anything that was indispensable to effective teaching 
and learning. 593 F.3d at 206. Since the prerequisites for 
effective learning are “broad and contentious,” speech 
on a wide variety of topics, ranging from healthy diets to 
two-parent families, might be unprotected. Id. 

Furthermore, Judge Calabresi found the majority’s 
test to contradict the “pragmatic concerns” motivating 
Garcetti—i.e., the need for employers to ensure that their 
employees’ offi cial communications are accurate, of 
sound judgment and promote the employer’s mission. Id. 
at 207 citing Garcetti, 547 at 422-34. This concern would 
be satisfi ed by defi ning speech as being “pursuant to 
offi cial duties” when the employee “is required to make 
such speech in the course of fulfi lling his job duties,” 
which is a practical inquiry done on a case-by-case basis. 
Id. at 208. When an employee is engaged in speech that 
the “employer itself has commissioned or created” 547 
U.S. at 422, the employee is acting as a “mouthpiece of 
the employer” and the employer must have a substantial 
degree of control over the speech. 593 F.3d at 207. 

As to the “citizen analogue” prong of the test, Judge 
Calabresi found that this inquiry would replicate the 
public/private disclosure distinction that the Supreme 
Court previously had disavowed in Givhan, supra. He 
also noted that Weintraub clearly did not fi le his griev-
ance pursuant to his offi cial duties. While Judge Calabresi 
took it as a given that Weintraub’s duties entailed inform-
ing the school administration of violent incidents, as a 
means of facilitating the school’s disciplinary apparatus, 
and that such speech was hence unprotected, the griev-
ing of the administration’s response through his union 
was “quite another matter.” 

Endnotes
1. The import of the Reilly decision is confi rmed by the Second 

Circuit’s reliance on this decision to declare the post-Garcetti 
standard that should be followed in this circuit.  See, Weintraub, 
supra. 

2. Compare Morales v. Jones, 494 F.3d 590 (7th Cir. 2007) (police 
offi cer’s subpoenaed civil deposition testimony unquestionably 
not part of what he was employed to do and hence was protected 
although he testifi ed about speech that was made pursuant to his 
offi cial duties) with Tamayo v. Blagojevich, 526 F.3d 1074 (7th Cir. 
2008) (testimony at a legislative hearing not protected because it 
was given as an employee and not a citizen). 

3. In his dissent, Judge Calabresi questioned whether the majority 
decision confl icted with Givhan. 

694 (5th Cir. 2007). Weintraub’s grievance was “pursu-
ant to his offi cial duties because it was ‘part-and-parcel 
of his concerns’ about his ability to ‘properly execute his 
duties’” as a teacher—namely to maintain classroom dis-
cipline. 593 F.3d at 203 citing Williams, supra, 480 F.3d at 
694. Weintraub’s speech challenging the administration’s 
failure to discipline a student in his class was a “means to 
fulfi ll” and “undertaken in the course of performing” his 
primary responsibility of teaching. Id. 

Of crucial importance was the court’s distinction 
between its decision and Givhan v. Western Line Consoli-
dated Sch. Dist., 439 U.S. 410, 58 L. Ed. 2d 619 (1979).3 In 
Givhan, the English teacher internally aired her griev-
ances over the “respective roles of blacks and whites” in 
the schools and the impression the placement of blacks 
in non-teaching positions would leave on black students. 
The Second Circuit found that Givhan’s grievances were 
not “in furtherance of” her core duties as teacher, in con-
trast to Weintraub’s grievance over the administration’s 
treatment of a student who threw a book at him. 593 F.3d 
at 204. 

Finally, the Second Circuit stressed the importance 
of whether there was a “relevant citizen analogue” to 
the mode or forum in which the speech was made. The 
court fi rst cited to Garcetti’s distinction between an “em-
ployee grievance” for which there is no relevant citizen 
analogue, and “public statements outside the course of 
performing [an employee’s] offi cial duties,” 593 F.3d at 
203, citing Garcetti, 547 U.S. at 423. The Garcetti Court 
gave two examples of speech with a citizen analogue: 
(1) a school teacher’s letter to a local newspaper and (2) 
discussions of politics with a co-worker. Id. citing Garc-
etti at 422-23. See also Freitag v. Ayers, 468 F.3d 528 (9th 
Cir. 2006) (prison guard’s complaint to state senator and 
Inspector General’s Offi ce about supervisor’s failure to 
respond to inmates’ sexually explicit behavior toward 
female guards protected since there was a relevant citizen 
analogue to the employee speech—the right to complain 
to elected public offi cial and independent state agency 
about offi cial malfeasance). 

In contrast, the lodging of a union grievance was not 
a channel of discourse available to non-employee citi-
zens. Rather Weintraub made this internal communication 
through channels established by his employer, the Board 
of Education. 

In his dissent, Judge Calabresi stated that Garcetti 
required a “less expansive defi nition of speech made 
pursuant to...offi cial duties,” 593 F.3d at 205. Judge Cala-
bresi framed the majority’s holding as follows: a public 
employee’s speech is “pursuant to offi cial duties” when it 
both is “in furtherance of the employee’s core duties” and 
has no relevant citizen analogue. 593 F.3d at 205. Judge 
Calabresi found that this test would allow retaliation 
against much speech that should be protected, especially 
in light of the Supreme Court’s continued assertion that 
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Plaintiff’s counsel has worked hard to communicate re-
alistic expectations about the value of the case. As usual, 
the plaintiff values the case greater than does plaintiff’s 
counsel. Just as typically, they both value the case greater 
than the defendant’s counsel, who values the case greater 
than his client. As the weeks leading up to the mediation 
pass it has become the focal point of the plaintiff’s life (as 
he remains unemployed and his job search goes poorly). 
The plaintiff’s wife will be attending the mediation ses-
sion as well and she has also been involved in some of 
discussions with plaintiff’s counsel. Moreover, the plain-
tiff’s brother in California has been consulted, as well as 
the plaintiff’s adult children and other members of his 
extended family. The day of the mediation will indeed 
be a “watershed” day for the plaintiff. Not surprisingly 
he is angry that he was let go from the company after a 
ten plus year tenure. The plaintiff has also discussed the 
situation thoroughly with his mental health therapist and 
has spent considerable time on the web learning about 
lawyers, litigation, mediation, arbitration, the EEOC, and 
any other relevant topic. He has been on every conceiv-
ably relevant Internet site and then some. As the media-
tion date comes closer, he has not been sleeping well, has 
not been eating particularly well, and has had little desire 
to socialize with friends. His relationship with his wife 
has become strained because they are not in agreement 
concerning how the plaintiff should be compensated to 
settle the case. The plaintiff and his wife realize that re-
instatement is out of the question, but they disagree with 
respect to the amount of money that he should receive. 
They both want to know what can be done about getting 
assistance from his former employer to help him get his 
career on track, something which he believes is owed to 
him.

Behind the Scenes Leading Up to the Mediation 
Session (Employer’s Camp)

The defendant’s attorney who has been interacting 
with plaintiff’s counsel is outside counsel that is work-
ing with his “client” who is the in-house counsel. The 
in-house attorney has fi nally prevailed upon his business 
people to focus on the mediation. They have decided 
that in addition to the outside counsel, the inside counsel 
will be present at the mediation, as well as the business 
person who supervised the plaintiff and who was also 
responsible for the decision to terminate him. In the days 
just before the mediation, outside counsel has set up a 
conference call with everyone involved to discuss the 
case, and the parameters for settlement. This has been a 

Mediation of employment disputes is commonplace, 
and its ultimate success is often dependent upon not just 
the merits of the case, but the psychological perspectives 
the parties bring to it. To reach resolution it is imperative 
that each party consider the psychological considerations 
confronting the other side. This article is an attempt to il-
luminate the perspectives of the parties leading up to the 
mediation and during its course. 

Setting the Scene1

Consider the following hypothetical situation: the 
lawyers about to be involved in an age discrimination 
case know each other well from bar activities and have 
mutual respect for each other (an advantage of active 
membership in this Section). Plaintiff’s counsel has writ-
ten a detailed demand letter (not knowing that the em-
ployer is represented by his/her colleague). Upon receipt, 
the employer’s counsel calls the plaintiff’s counsel to 
discuss the case in some depth. After a frank discussion, 
they convince each other that if the case does not settle 
at this point it will probably be a long and arduous road 
ahead. The plaintiff believes that the case has signifi cant 
merit, is worth a fair amount of money and will most 
certainly overcome a motion for summary judgment. The 
employer’s counsel believes that the case is not frivo-
lous, but hardly sees the same merit that the plaintiff’s 
counsel does, and does not agree that the case is worth 
anything near plaintiff’s counsel’s assessment. In addi-
tion, the lawyers disagree on how recent case law will be 
applied to the case. Ultimately, defense counsel believes 
that the case will not pass muster at summary judgment. 
No shock there! Regardless, based on the fact that each 
believes their clients are in for a long battle, they agree to 
bring the case to mediation. They collectively come to the 
conclusion that an employment neutral they both respect 
would be perfect to mediate the case and arrangements 
are made relatively quickly for this to occur (another 
advantage of active membership in this Section).

Behind the Scenes Leading Up to the Mediation 
Session (Plaintiff’s Camp)

Thankfully for plaintiff’s counsel, the plaintiff, who is 
a fi fty-nine-year-old mid-level executive at a large corpo-
ration, has agreed to accept his recommendation to go to 
mediation. Plaintiff’s counsel has met several times with 
his client to prepare for the mediation which has includ-
ed a full discussion of the facts, claims, defenses, as well 
as potential economic and emotional distress damages. 

Psychological Consideration in the Mediation of 
Employment Disputes
By William D. Frumkin
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call. He also mentions that his client may be distracted by 
the call but doesn’t believe this will have a serious impact 
upon the mediation. He expresses the desire to settle, but 
emphasizes his view that the case will not get past sum-
mary judgment and that his client is not going to write a 
“big check.” The mediator appreciates the candor. 

The day before the mediation plaintiff’s counsel and 
outside defense counsel exchange e-mails with the me-
diator confi rming that “all systems are go” and express-
ing their collective desires to amicably resolve the case. 

The Day/Evening Before the Mediation
During the day before the mediation, the plaintiff’s 

counsel has taken care of many issues in other cases and 
can now focus on the fi nal preparation for the mediation. 
He brings home the mediation statement, has a lengthy 
conversation with the plaintiff and his wife that evening, 
and encourages the plaintiff to get a good night’s sleep. 
Unfortunately, this does not occur. The plaintiff is up half 
the night pacing, worrying, keeping his wife awake (she 
is a poor sleeper anyway), and ultimately gets very little 
sleep.

Defense counsel, similar to plaintiff’s counsel, 
fi nally clears the deck with respect to issues related to 
other cases sometime in the late afternoon, and stays in 
the offi ce late reading over his submission. He calls the 
in-house attorney before leaving the offi ce, but does not 
reach him. He also e-mails but gets no response. At 10:00 
p.m. he gets a return call on his cell phone and they chat 
for approximately half an hour about the case. 

The Morning of the Mediation
Plaintiff’s counsel meets the plaintiff and his wife for 

coffee at approximately 8:30 a.m., with the mediation set 
to begin at 10:00 a.m. It becomes apparent to plaintiff’s 
counsel that his client is sleep deprived and nervous. 
It takes all of the plaintiff’s counsel’s skills to calm him 
down. He encourages his client to be optimistic, realistic 
and most of all attentive and open to the advice that the 
plaintiff’s counsel and the mediator will provide to him 
during the course of the mediation. They get to the offi ces 
of the mediator about a half an hour prior to the start of 
the scheduled mediation. Defense counsel is scheduled 
to meet the in-house counsel and the business person at 
approximately 9:30 in the lobby of the mediator’s offi ce 
building and he is there about ten minutes early. Just 
about the appointed time, the in-house counsel arrives. 
The two of them then spend approximately 20 minutes 
waiting for the business person to arrive and he does so 
about ten minutes before the start of the mediation. He 
apologizes for his lateness, but issues related to the 2:00 
p.m. scheduled conference call came up very early that 
morning, which caused his lateness. 

very busy time at the corporation due to restructuring of 
its manufacturing plant in the Midwest. Therefore, it has 
not been easy for the in-house counsel to get the central 
business person to focus on the mediation. In fact, the 
business person learns two days before the mediation 
that he must participate in a conference call scheduled 
that day from 2:00-3:00 p.m., which cannot be resched-
uled. He will also have to read and respond to a multi-
tude of e-mails leading up to the conference call. There 
will also be some post-conference call e-mails that he will 
have to attend to if the mediation has not been completed 
by then. Regardless, the in-house counsel and the busi-
ness person want to settle the case because they have 
been informed by their outside counsel that plaintiff’s 
counsel is competent and if the case proceeds, it will be 
both a fi nancial drain and a distraction for the business 
person to deal with. This is especially so at a time when 
the needs of the business require his full attention. Dur-
ing the conference call the day before the mediation, the 
parameters for settlement are set and the business person 
has been briefed concerning what he should and should 
not say at the mediation. While the outside counsel is 
extremely well-prepared for the mediation, he would 
have liked to have had more time with not only the in-
house counsel, but with the business person prior to the 
mediation.2

The Pre-Mediation Call with the Mediator
During the pre-mediation conference call, which was 

subsequent to the parties submitting confi dential position 
statements to the mediator, a discussion was held regard-
ing what the lawyers think is the best way to proceed, 
i.e., should there be a joint session. There is also some dis-
cussion about their respective positions and how recent 
case law could impact the case. The call is quite cordial 
and informative. Being an experienced mediator, she 
explains that she needs to speak to each of the attorneys 
in separate calls and the attorneys have no problem with 
proceeding in this manner. 

During the call with plaintiff’s counsel, he expresses 
to the mediator how important a day this is to his client, 
and discusses the diffi culties his client has had leading 
up to the mediation. These include the strained relation-
ship with his wife, his problems with eating and sleeping, 
his discussions with extended family, (particularly the 
brother in California), and anything else the plaintiff’s 
counsel feels could be an impediment toward settlement. 
Plaintiff’s counsel also makes it clear that the plaintiff 
expects that a resolution include some assistance to help 
his client jump-start his career. 

In his call with the mediator defense counsel does 
not expressly indicate that he wished his client had been 
more involved and more ready for the mediation, but 
does let the mediator know that the business person will 
not be available from 2:00-3:00 p.m. to take his conference 
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unreasonable nature of the initial demand should be 
communicated, but something has to be offered in return. 
If the philosophy is that we will start very low, so as not 
to encourage the plaintiff, consider how this may affect 
the plaintiff psychologically, and if that is actually what 
the defendant wants to happen. Remember the plain-
tiff has been waiting for this offer for weeks, months or 
years. This isn’t just a business deal. It’s often viewed as 
a make-it-or-break-it life-altering event. If the defendant’s 
counsel counters with $5,000.00, it will likely have the im-
pact of “a shot” to the plaintiff’s “solar plexus.” This may 
destroy any confi dence the plaintiff has in the process 
and may very well prevent him or her from focusing on 
anything that happens after that opening “shot across 
the bow” is communicated. This may cause feelings of 
helplessness, hopelessness and dread, not a good thing 
for the defendant if the goal is to settle. On the other 
hand, if the opening response is something greater, i.e., 
$20,000.00 to $25,000.00, although it is much lower than 
what the plaintiff hoped to receive (possibly $200,000.00), 
it is at least something that the plaintiff’s counsel can 
work with by telling his client that in his experience, this 
is a good faith starting point. The plaintiff’s counsel can 
support this by expressing that in his experience some-
times the opening counteroffer is usually something less 
than $5,000.00, so this is actually not too bad a start. An 
opening counter of $5,000.00 versus $20,000.00 can have 
a monumental effect on the plaintiff’s ability to thought-
fully participate in the mediation as the day proceeds. 
Therefore the defendant should think carefully about this 
before low-balling, if in fact it is their true desire to settle. 
If both the parties were businesses the amount of the ini-
tial counter-offer would not have this all-encompassing 
effect, but the plaintiff is not a business. The defendant 
should not lose sight of who is on the other side. Like-
wise, the plaintiff’s attitude that a multi-million dollar 
business can afford to pay him a lot of money will not 
advance the process. It is often helpful to explain to the 
plaintiff that a departmental budget may be the source of 
the settlement funds and that the individual responsible 
for it cares as much about that as the plaintiff cares about 
his own personal fi nances. This will hopefully ameliorate 
this unproductive way of thinking.

As far as addressing the non-monetary concern that 
the plaintiff has with respect to assisting him to jump-
start his career, this may or may not be possible. How-
ever, if the defendant makes it known at the outset that it 
would consider playing some role, whatever that might 
be (preferably early on in the mediation), this will go a 
long way toward resolution rather than taking the posi-
tion that there is no way the defendant has any interest in 
doing so. Even if the defendant cannot ultimately agree 
to something along these lines, just the expression of the 
defendant’s recognition of the plaintiff’s plight will be 
helpful. 

How the Differing Psychological Perspectives 
Could Affect the Potential Outcome

What should now be clear from the hypothetical is 
that the plaintiff’s and defendant’s perspectives from a 
psychological standpoint are at opposite ends of the spec-
trum. The plaintiff believes the success or failure of his 
professional life is on the line. While the mediation is of 
signifi cant importance to the defendant, the same is hard-
ly true. In fact, the mediation may not even be the most 
important issue the business representative has to deal 
with that day! The totally divergent perspectives loom 
over the process and cannot be ignored if the mediation 
is to be successful. Any attempt to “throw around num-
bers” without taking these perspectives into account will 
be counter-productive. The usual factors that are consid-
ered by the parties, i.e., the strengths and weaknesses of 
the case, the defense costs, the distraction to business, the 
length of time the case may proceed, the potential success 
of a dispositive motion, and trial will be fi ltered by the 
aforementioned psychological perspectives. 

By way of example, take the parties opening settle-
ment positions. The plaintiff always faces the danger 
of the “non-starter,” meaning conveying a number that 
is much more than the plaintiff’s counsel believes the 
plaintiff could ever expect to settle for at that particular 
phase of the process. The attitude of, “I will start at a 
high number and work down from there because there 
is nothing to lose,” will most likely also lead to a very 
short, unsuccessful day. If plaintiff’s counsel starts with 
a demand that is going to cause him or her to have to 
drop more than $100,000.00 in the next round to keep the 
mediation going, then he or she should consider how this 
will affect his client’s credibility as the mediation pro-
ceeds. Of course, getting the plaintiff to agree to a reason-
able starting point is a major mountain that the plaintiff’s 
counsel must climb. There is no magic answer as to how 
to get the plaintiff to be realistic, but the best advice is to 
start counseling the plaintiff to be realistic in the initial 
case consultation, not just before or on the day of the 
mediation. Plaintiff’s counsel needs to be aware of their 
client’s psychological “gestalt” from the fi rst minute that 
they meet. This has to be addressed through every ad-
ditional interaction, i.e., via telephone, e-mail, in-person 
conference, etc. 

On the other hand, the defendant’s response to the 
initial demand will most likely have an even greater 
effect on the potential success of the mediation than the 
plaintiff’s opening demand. For example, if the defen-
dant comes to the mediation knowing that it has author-
ity up to $75,000.00, it has to carefully consider what the 
opening response to the plaintiff’s settlement demand 
should be. Of course, communicating the position that 
the initial demand is too high and must be lowered 
in order to respond at all a “non-starter” as far as the 
plaintiff is concerned. If the case is to settle, the totally 
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To a great extent, the mediator’s knowledge and 
appreciation of the psychological factors impacting both 
parties will be critical. For example, it may be helpful 
(with respect to the aforementioned hypothetical) if the 
mediator explains to the plaintiff’s counsel in front of the 
plaintiff that the two o’clock conference call is unavoid-
able. In the event the call causes some delay in the pro-
cess, this will hopefully prevent the plaintiff from feeling 
that his case is not important enough to the defendant to 
focus on. While the plaintiff’s concern may seem like a 
picayune, unimportant issue to the defendant, it isn’t to 
the plaintiff and could become a sticking point affecting 
the outcome if it’s not addressed early on.

There is no question that the plaintiff, in most cases, 
will end up being the harder party to please. It is quite 
evident that the plaintiff usually has a lot more “psycho-
logical capital” riding on the case than the defendant. 
This being the case, the mediator can and should be the 
difference maker. This task is secondary to only one other 
and it is related, that is, establishing credibility with the 
plaintiff and his or her counsel. If that is not established 
early on in the process, the mediation will be an exercise 
in futility. 

Conclusion
The psychological perspectives of the parties cannot 

be ignored in the mediation of an employment dispute. 
While the strengths and weaknesses of the case, costs 
involved, distraction, etc. are all critical factors, none of 
these can be examined without a critical eye toward the 
psychological perspective of not only the plaintiff, but the 
defendant as well. The mediator is the conduit or lighting 
rod for dealing with these issues and, if great attention 
is paid to them, the likelihood of success will increase 
dramatically.

Endnotes
1. The hypothetical presented may be viewed as somewhat stilted 

or stereotypical. This is done purposefully to illuminate the issues 
that may arise in the context of mediation.

2. This is not to say that in many instances the individual(s) who 
made the decision to terminate the plaintiff are not personally 
affected by it. They may be just as emotionally charged as the 
plaintiff, i.e., angry and/or insulted by the allegations brought 
against them. However, the fact remains that they have a job 
and an income, they don’t perceive their professional life to be 
hanging in the balance, and it is not a “24/7,” all-encompassing 
event consuming their waking and often sleepless hours.

Mark Gaston Pearce
I am proud to announce that our Section’s Executive 

Board member, Mark Gaston Pearce, the District Repre-
sentative for the Eighth District, received a recess ap-
pointment by President Obama to the NLRB. 

The appointment remains in effect until the end of 
the next term of the U.S. Senate, approx. Dec. 2011. Mark 
remains under consideration for confi rmation by the Sen-
ate to a full term as an NLRB member.

Mark left his Buffalo, N.Y. fi rm, Creighton Pearce 
Johnsen & Giroux, and has reported for duty at the 
Board. Sadly for us, Mark is required by governing eth-
ics rules to resign his position as a District Rep. and as 
an Executive Committee member of the LEL Section; 
however, we hope that he will continue to participate in 
our meetings as a valued active member of the Section. I 
am sure that all members of the Section and its Executive 
Committee join me in wishing Mark the very best in his 
new position.

Don Sapir

* * *

Correction
Stacey Barrick, Esq., and Cynthia Stallard, of White-

man Osterman & Hanna LLP, were contributors to the 
Legal Terms Glossary on Networking article which ap-
peared in the Labor and Employment Law Journal’s Spring 
2010 edition. My apologies for the oversight of not listing 
them as contributors. 

Philip L. Maier
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the time of institutional reform, and (iv) future approach-
es to international regulation and supervision.2 During 
the proceedings, it was acknowledged that “Multinational 
Enterprises (MNEs) are immensely powerful entities who 
have been the main benefi ciaries of globalization and 
have signifi cantly infl uenced the working conditions of 
millions of workers, not only in their own subsidiaries but 
also in their supply chains of developing countries.”3

A. Historical Review of Initiatives

The United Nations has recognized as a primary 
objective the promotion of economically and socially sus-
tainable enterprises, particularly in developing countries. 
In its conclusions, the Conference Committee on Sustain-
able Enterprises stated that “sustainable enterprises are a 
principal source of growth, wealth creation, employment 
and decent work. At the level of the enterprise a number 
of practices are important, including social protection, 
social dialogue and good industrial relations, sound hu-
man resource development practices, conditions of work, 
productivity, wages and shared benefi ts, corporate social 
responsibility, and corporate governance.”4 Enterprises 
cannot be sustainable unless workers enjoy full imple-
mentation of labor legislation and respect for universal 
human rights, in particular freedom of association, the 
right to collective bargaining, non-discrimination and the 
abolition of child labor and forced labor.5 

Several documents developed by the United Nations 
and the ILO are considered critical instruments in pro-
moting economically and socially sustainable enterprises, 
particularly in developing countries. In 1977, the United 
Nations issued the Tripartite Declaration of Principles 
concerning Multinational Enterprises and Social Policy, 
commonly known as the MNE Declaration.6

Traditionally, the ILO created labor standards using 
a system of conventions that required each member state 
to ratify the entire document in order to be bound by its 
terms and conditions.7 Ratifi cation meant that the Con-
ventions would take on the importance of an international 
treaty.8 If the member state ratifi ed a Convention, it was 
obligated to bring its national policies into compliance 
with the Convention.9 If a member state did not ratify a 
Convention, it still was obligated to report on the degree 
to which its national policy conformed to the Conven-
tion.10 In 1998, however, this process was changed. The 
ILO established “core labor standards” in the Declaration 
on the Fundamental Principles and Rights at Work,11 call-

Introduction
This article will address the implementation of United 

Nations documents for U.S.-based companies who are 
government contractors and the potential impact on their 
value supply chain as well as their own subsidiaries. 
Using the model already employed by the Equal Employ-
ment Opportunity Commission and the Offi ce of Federal 
Contract Compliance, the reach of the U.N. guidelines can 
be extended to improve the rights of workers employed 
by multinational enterprises while encouraging interna-
tional sustainable development. 

Part I will address the role of multinational enter-
prises in preserving labor rights. The challenge of defi n-
ing appropriate standards as identifi ed by the various 
agencies of the United Nations will be discussed. Part II 
will review the challenge of enforcement of the labor stan-
dards on both the international and domestic level. Part 
III will address possible solutions to this dilemma. Intra-
fi rm trade amounts to about 40% of the United States total 
trade and does not refl ect the related-party transactions 
of branded marketers and retailers who do not actually 
manufacture anything themselves.1 Part III will propose a 
model of enforcement utilizing government procurement 
contracts to encourage multinational enterprises and their 
resultant value supply chain, including the organizations’ 
subsidiaries, to establish goals and timetables for compli-
ance with the labor standards. 

Labor rights have been emphasized throughout the 
history of the United Nations as a fundamental concern. 
The primary challenge has been the implementation and 
enforcement of the various conventions and declarations 
made by its multiple agencies. The recommendations in 
this article focus on integrating concepts that have been 
proven to accomplish social policy in the area of affi rma-
tive action in the United States into a model that can be 
applied to U.S. government contractors who are multina-
tional enterprises. 

I. The Role of Multinational Enterprises
In March 2007, the International Labour Organization 

(ILO) issued the results of its 2006 International Colloqui-
um, Protecting Labour Rights as Human Rights: Present and 
Future of International Supervision. In those sessions, four 
issues were reviewed: (i) the existing institutional frame-
work for monitoring state compliance with social and eco-
nomic rights, (ii) rethinking methods of supervision and 
evaluating their impact, (iii) international supervision at 

Providing a Framework for Social and Economic Rights of 
Workers Employed by Multinational Enterprises Utilizing 
Compliance Procedures for U.S. Contractors
By Barbara J. Durkin
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foods,25 the Court noted that “[i]t is entirely appropriate 
for directors of a parent corporation to serve as directors 
of its subsidiary, and that fact alone may not serve to ex-
pose the parent corporation to liability for its subsidiary’s 
acts. This recognition that the corporate personalities 
remain distinct has its corollary in the well established 
principle of corporate law that directors and offi cers hold-
ing positions with a parent and its subsidiary can and do 
‘change hats’ to represent the two corporations separately, 
despite their common ownership.” Further, “a parent 
corporation may be directly involved in the activities of 
its subsidiaries without incurring liability so long as that 
involvement is consistent with the parent’s investor sta-
tus. Appropriate parental involvement includes: monitor-
ing of the subsidiary’s performance, supervision of the 
subsidiary’s fi nance and capital budget decisions, and 
articulation of general policies and procedures.”26 

The case of Doe v. Unocal Corp.27 reinforced the con-
cept of conventional entity law. The Court followed the 
conventional doctrine that only where the requirements 
of traditional “piercing the veil” or “alter ego” jurispru-
dence or an agency relationship may be established can 
the barriers of entity law be surmounted. It was only then 
that the local subsidiary’s contacts with the forum may be 
attributed to the foreign parent for purposes of establish-
ing jurisdiction.28 

The international labor rights cases generally involve 
foreign affi liates of the multinational enterprise. Because 
it is diffi cult to assert American jurisdiction over these 
foreign entities, actions are often initiated against their 
American parent corporation. The ability to “pierce the 
corporate veil” is hindered by Federal Rule 12 (b)(6) 
requiring the specifi c allegations of the involvement of the 
parent corporation in any tortious acts committed by the 
foreign subsidiary.29 

The doctrine of forum non conveniens is an additional 
barrier to attributing liability to foreign subsidiaries of 
U.S.-based multinational enterprises. Foreign plaintiffs 
have attempted to litigate actions against domestic parent 
corporations and sometimes their foreign subsidiaries 
as well for alleged wrongful actions injuring persons 
abroad.30 Using traditional standards for applying the 
doctrine, American courts have always referred plaintiffs 
to the foreign jurisdictions in which the alleged injuries 
were incurred and whose law governs the case.31

B. International Concerns

Although the United Nations through its agencies 
has developed a variety of guidelines for MNEs, none 
are consistent in their approach toward a labor standard. 
Countries, including the United States, have ratifi ed only 
some provisions of the documents, making it diffi cult to 
defi ne precisely what is meant by the term “labor stan-
dards.” Instead, the issue of “fair labor standards” ap-
pears to be one of those concepts that is widely endorsed 
as an ideal but diffi cult to support in its details. 

ing upon its member countries to comply with its princi-
ples, regardless of whether they have ratifi ed the relevant 
conventions.12 

This Declaration parallels, in many respects, referenc-
es to core international labor standards in the United Na-
tions (UN) Universal Declaration of Human Rights (1948), 
the UN Covenant on Civil and Political Rights, and the 
UN Covenant on Economic, Social and Cultural Rights 
that came into force in 1976.13 The core labor standards 
are a set of four internationally recognized basic rights 
and principles at work: (i) freedom of association and the 
effective recognition of the right to collective bargaining, 
(ii) elimination of all forms of forced or compulsory labor, 
(iii) effective abolition of child labor, and (iv) elimination 
of discrimination in respect to employment and occupa-
tion.14 The Declaration was unanimously ratifi ed by the 
ILO’s member states (including the United States).15 

In 2000, the MNE Declaration was revised to take 
into account the ILO Declaration.16 The Organisation 
for Economic Co-operation and Development (OECD) 
Guidelines,17 issued in 1976 and revised in 2000, are 
recommendations for responsible business conduct in 
areas including employment and industrial relations 
and human rights. The United States has endorsed these 
codes. In addition, the United Nations has adopted a 
Global Compact18 to be endorsed by businesses and has 
proposed the Norms on the Responsibilities of Transna-
tional Corporations and Other Business Enterprises with 
Regard to Human Rights (“the Norms”).19 From the date 
of its inception through the end of June 2007, the ILO has 
adopted 188 Conventions and 199 Recommendations cov-
ering a broad range of subjects related to labor rights.20 

II. Challenges to Implementation and 
Enforcement

A. Domestic Jurisdictional/Procedural Issues

To both economists and the general public, the multi-
national group is perceived as a single enterprise, a single 
fi rm acting as one unit. The common control, common 
business purpose, economic integration, even administra-
tive independence, and often common public persona 
that characterize the group’s operations serve to reinforce 
that perception.21 However, in the United States, each of 
the constituent corporations of the group is regarded as 
a separate legal entity, a person, with its own legal rights 
and duties, separate and distinct from those of its share-
holders.22 This traditional conceptual framework of entity 
law creates problems of major proportions for efforts to 
litigate in the United States against American multination-
als involving human rights.23

It is a general principle of corporate law deeply “in-
grained in our economic and legal systems” that a parent 
corporation (i.e., an entity with control through owner-
ship of another corporation’s stock) is not liable for the 
acts of its subsidiaries.24 In the case of United States v. Best-
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ensuring that it complies with the basic terms outlined in 
the trade agreement.43 

Trebilcock and Howse note that a persuasive argu-
ment can be made in favor of linkage of international 
trade policy, including trade or other economic sanctions, 
with core labor standards, to the extent that they are 
appropriately characterized as basic or universal hu-
man rights.44 One of the options available procedurally 
for invoking trade or other economic sanctions against 
violations of universal human rights involves a require-
ment that all countries that are parties to either a regional 
or multilateral arrangement like the WTO commit them-
selves to effectively enforcing their own existing labor 
laws, with enforcement provided through supranational 
or international dispute settlement processes and penal-
ties. Trebilcock and Howse acknowledge the limitations of 
this option citing the dilemma that only labor standards, 
and not other universal human rights, are addressed and 
note that the option assumes member countries have 
already enacted laws refl ecting these standards but have 
failed to enforce them effectively, not necessarily the 
case.45 

C. Carrot or Stick—Should Compliance Be 
Voluntary?

The United Nations in its enforcement of labor stan-
dards has primarily relied on the voluntary compliance 
of multinational enterprises and governments. The ILO 
tripartite structure, composed of representatives from 
governments, employers, and workers’ groups, provides 
the means by which to monitor and report labor condi-
tions in member countries. Employers and workers’ 
groups can raise concerns related to government actions 
which violate previously ratifi ed labor conventions.46 
Although the constitution of the ILO includes a provision 
related specifi cally to enforcement (i.e., Article 33),47 the 
organization has instead relied on more informal methods 
to promote compliance, relying more frequently on public 
shaming through documentation in ILO reports, technical 
expertise and fi nancial assistance.48 

Many of the voluntary, market-driven mechanisms 
emerged as non-governmental organizations and other 
interest groups became frustrated with the ineffectiveness 
of the ILO.49 Instruments were developed by these parties 
including certifi cation, labeling and voluntary codes of 
conduct in an attempt to identify organizations or prod-
ucts that conform to core international labor standards.50 
The Global Compact,51 launched in 1999, and the Norms 
on the Responsibilities of Transnational Corporations 
and Other Business Enterprises with Regard to Human 
Rights,52 adopted in 2003, represent attempts by the 
United Nations to provide a universal framework for 
voluntary corporate social responsibility.53 The voluntary 
approaches suffer from several limitations, however. The 
mechanisms apparently apply to only a small percentage 
of the sectors where noncompliance with core labor stan-
dards is believed to be common and, more importantly, 

It has been suggested that the ILO be given stron-
ger enforcement and supervisory powers. Utilizing the 
ILO’s structure involving consultation with governments, 
employees and unions, the ILO and its conventions may 
serve as reference point for all parties involved in the 
discussions on labor standards in trade agreements and 
voluntary codes of conduct.32 Although the ILO’s regula-
tions may be perceived as having limited effectiveness, 
they have positive value, especially when combined with 
the domestic and transnational efforts of both private and 
public stakeholders.33 However, the relationship between 
such entities as the World Trade Organization (WTO) and 
the ILO is confusing;34 the WTO has declared labor stan-
dards to be the province of the ILO.35 

Several theories have been proposed for providing 
greater enforcement mechanisms. One model, termed 
“integrative linkage” by Kolben,36 suggests that social 
standards and labor rights should be incorporated into 
free trade agreements. The model suggests holding 
countries accountable for their inadequate labor laws or 
their enforcement by utilizing trade-related labor rights 
provisions.37 Kolben proposes making the provision of 
minimum standards of labor regulation a condition for 
better terms of trade.38 He cites the argument, made by 
Hyde, that while there may be overall economic benefi ts 
to international cooperation to implementing at least 
some labor standards, countries will not do so without 
an effective coordinating mechanism. Hyde recommends 
small groups of countries agree to implement a set of 
mutually agreed upon standards in bilateral or regional 
trade agreements.39 Trubek has argued that a transnation-
al “vision” for the regulation of industrial relations does 
not have to be a “binary choice between the national and 
the global” but rather a “weaving together of the norms 
across borders deploying private rules, local practices, 
national laws, supranational forums, and international 
law in the interest of effective protection of workers and 
their rights.”40

Kolben proposes using a universal baseline of core la-
bor rights as defi ned by the ILO’s Fundamental Principles 
and Rights at Work to monitor compliance. He argues that 
legitimacy and accountability would be provided to the 
process because almost all countries are obliged to respect 
a baseline of generally accepted principles of international 
law by virtue of their membership in the ILO.41 Further, 
he suggests the model of integrative linkage used to con-
dition better terms of trade on the provision of minimum 
standards of labor regulation should strengthen, rather 
than supplant, other forms of domestic and international 
public regulation.42 Kolben recommends the develop-
ment of a Trade and Labor Governance Council (TLGC) to 
direct the integrative linkage initiative. The TLGC would 
be governed by a variety of stakeholders including the 
signatory governments, unions, non-governmental orga-
nizations, employers and multinational corporations that 
do business in the country. It would be responsible for the 
design and oversight of the integrative linkage scheme, 
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of corporate monitoring, Levi Strauss established the fi rst 
code of conduct for suppliers, its “Terms of Engagement.” 
Employing 20 factory assessors to monitor compliance 
with their code at factories supplying directly to the 
company, they also select and train contract or third-party 
assessors in each region for use by licensees in factories 
producing product for their brands. Assessors audit fac-
tories at least annually and more often if remedial action 
has been taken for any violations of the supplier code.66 

Other organizations, such as Wal-Mart67 and Nike,68 
have opted for a system of agency monitoring, paying a 
third-party such as an accounting fi rm like Ernst & Young 
or Price Waterhouse to perform outside audits to monitor 
their code compliance.69 Supporters of agency monitor-
ing note that the use of these third parties provided them 
with a “comparative advantage” in auditing policies and 
procedures related especially to the codes of conduct, 
including those concerned with child labor. Detractors, 
however, question the professional capability of account-
ing or independent consulting fi rms to audit the codes.70 

E. Precedent for U.S. Government-Infl uenced 
Compliance with International Trade Agreements 

The United States has adopted the principle that ac-
cess to its market must be conditioned on adherence to 
labor rights.71 Recognizing the importance of core labor 
rights to fair trade, Congress mandated compliance with 
“internationally recognized labor rights” as a precondi-
tion to receiving special trade benefi ts under the General-
ized System of Preferences (GSP).72 The Omnibus Trade 
and Competitive Act of 198873 amended § 301 of the 
Trade Act of 197474 to allow the U.S. Trade Representa-
tive to take retaliatory action against U.S. trading partners 
who display a persistent pattern of conduct that violates 
standards similar to those enumerated by the ILO.75 The 
remedies under § 301 authorize the President, utilizing 
the foreign affairs power, to take trade action to improve a 
partner’s immediate labor rights and to take any action to 
change the rules of trade and fi nance that encourage the 
violation of those rights.76 Since 1999, the United States 
has included labor rights provisions in all its negotiated 
bilateral and regional trade agreements.77 Moran, chair 
of the Brookings Institution‘s Committee on Monitoring 
International Labor Standards, has identifi ed the similar-
ity between the ILO standards and the Generalized Sys-
tem of Preferences (GSP), the unilateral trade preference 
program often given by the United States to developing 
countries.78 

The adoption of trade measures by the United States 
to protect labor standards in developing countries has 
been cited as evidence of the government’s commitment 
to international workers’ rights.79 When a nation ratifi es 
a convention, it is required to implement national policies 
to ensure compliance. Even if, as in the case of the United 
States, an ILO member fails to ratify a convention, it is ob-
ligated to submit an annual report to the ILO discussing 

vary in a variety of dimensions including which core 
labor standards are recognized, how they are defi ned, and 
how effectively these standards are monitored.54 

D. Corporate Codes of Conduct: A Voluntary 
Approach

Corporate Codes of Conduct have been developed in 
response to a number of situations in the multinational 
environment. The passage of the United States Sentencing 
Guidelines55 in 1991 provided an impetus for organiza-
tions to institute codes of conduct. Companies could gain 
lenient sentencing based on mitigating factors including 
the establishment of a program to prevent and detect 
violations of the law.56 

The external forces of consumer concerns and the 
potential for media exposure of substandard labor condi-
tions in multinational supply chains have also motivated 
the creation of the corporate codes.57 These global human 
rights codes of conduct and attendant policies applicable 
both for the organization and its contractors address such 
issues as forced labor, child labor, labor organizing and 
bargaining, non-discrimination, worker health and safety 
and in some cases minimum wage and maximum hour 
guidelines.58 The use of human rights codes has yet to be 
adopted universally, however.59 

Murray, in her review of corporate codes and labor 
standards, acknowledges the role of organized lobby 
groups, political parties and individuals in fostering 
accountability on the part of Multinational Enterprises. 
Highlighting the signifi cance of the “WTO’s push to 
achieve a global system of regulation of labor,”60 she pro-
poses that the organization’s emphasis appears to have 
led to “heightened awareness of labour standards, and 
the need for fi rms operating transnationally to account for 
their labour practices if for no other reason than to assist 
in the campaign of international business to avoid this 
regulation.”61 

Hong and Liubinic have identifi ed the most signifi -
cant hurdles to overseeing corporate codes of conduct 
are based on the inherent confl ict in interest that MNEs 
face when they monitor themselves.62 The fi nancial costs, 
especially those incurred as a result of external or third 
party monitoring, deter more than minimal compliance 
with the internal codes.63 Liubinic, in his discussion of 
the use of corporate codes, emphasized the importance 
of the credibility of the audit results in effecting change 
and noted the two primary private models for ensuring 
compliance: corporate (internal) monitoring or agency 
monitoring.64 

Corporate monitoring, using in-house quality control 
inspectors and auditors who visit overseas work sites, is 
a prevalent method used by many United States MNEs. 
It is considered effi cient and cost-effective since “code 
monitoring duties can simply be integrated into these 
pre-existing monitoring positions.”65 A premier example 
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culture that respects free expression and does not con-
done political coercion in the workplace, that contributes 
to communities in which the company operates, and that 
values ethical conduct.91 Some organizations responded 
by expressing a preference for the OCED and ILO guide-
lines issued in the 1970s, arguing they encompassed most 
of the areas in the Model Business Principles. The Admin-
istration found only eight large fi rms who were willing 
to support the Principles “as a useful reference point for 
framing the codes of conduct for individual businesses.”92 
The U.S. Department of Commerce was assigned the 
responsibility for implementing the codes.93 

F. Government Procurement Contracts Have Been 
Used to Infl uence Corporate Social Responsibility 

The United States government is the single largest 
consumer in the nation, purchasing more than $250 billion 
in goods and services each year.94 Aaronson, testifying 
before the Congressional Human Rights Caucus concern-
ing global corporate social responsibility (CSR), acknowl-
edged the market power of the United States government 
to infl uence public policy, particularly those areas related 
to the environment.95 Government procurement prefer-
ences96 are mandated by various laws, Presidential Execu-
tive Orders, and procurement regulations to purchase 
“green” (e.g., biobased, recycled content, and energy 
effi cient) products.97 As an example, the Energy Policy 
Act (EPACT) of 200598 and Executive Orders 1322199 and 
13423100 require Federal agencies to purchase products 
that are designated as energy effi cient.101 Recognizing that 
Federal agencies spend at least $10 billion each year on 
purchases of products consuming energy,102 the Federal 
Energy Management Program (FEMP) provides resource 
materials for both Federal purchasers103 and suppliers.104

III. A Proposed Model for Compliance

A. Integrating the Value Supply Chain and the ILO 
Core Labor Standards

The Organisation for Economic Co-operation and De-
velopment (OECD), in its 2002 economic outlook report, 
reviewed recent evidence relating to the international-
ization of production over the past decade. Its analysis 
revealed that cross-border trade between MNEs and 
their affi liates (i.e., “intra-fi rm” or “related party” trade) 
accounts for a substantial share of international trade in 
goods.105 

Jensen, in discussing the growth of foreign invest-
ment and the activities of MNEs between the 1970s and 
2001,106 emphasized the dynamic, yet often statistically 
underestimated, impact of the growth of global supply 
chains.107 He explained that in the buyer-driven value 
chain, the buyer controls many of the aspects of producers 
and ensures that the producers meet delivery dates, qual-
ity standards, design specifi cations, etc. It is, he proposed, 
“but a short step to argue that the buyer should also take 
responsibility for the conditions under which subcontrac-

the extent to which its national policy is in compliance.80 
The United States has established that it “meets and 
exceeds the standards delineated in these conventions” 
and “has enacted domestic laws that guarantee the rights 
enumerated under the GSP program.”81 Nonetheless, 
the United States has been accused of imposing a double 
standard of requiring compliance from its trading parties 
while failing to ratify all of the ILO labor rights conven-
tions. Baltazar notes the government has provided the 
counterargument that, while it agrees with the ILO stan-
dards, its failure to ratify all of the ILO conventions can be 
attributed to its adherence to the principle of federalism. 
Simply put, labor issues primarily are within the author-
ity of the individual states, not the federal government.82 

Trade agreements have been used to infl uence the be-
havior of domestic corporations concerning international 
labor standards. In 1977, the Sullivan Principles were ini-
tially adopted by twelve U.S. fi rms. “Sullivan fi rms” were 
designed to protect human rights in only one country, 
South Africa. Firms made commitments to racially non-
discriminatory employment, the payment of fair wages 
well above the minimum cost of living, management 
training programs for blacks and other non-whites, the 
provision of supportive services for employees includ-
ing housing, health care, transportation and recreation 
and the use of corporate infl uence to help end apartheid 
in South Africa.83 Each Sullivan Firm’s performance was 
subject to outside audit and public reports by the manage-
ment consulting fi rm, Arthur D. Little.84 By 1986, ap-
proximately 200 of the 260 businesses in South Africa had 
adopted the Sullivan Principles.85

The MacBride Principles, passed by Congress as 
part of the Omnibus Appropriations Act for Fiscal Year 
1999,86 consist of nine employment and affi rmative action 
principles for U.S. companies doing business in Northern 
Ireland. This Act mandates that “United States contribu-
tions [to the International Fund for Ireland] should be 
used in a manner that effectively increases employment 
opportunities in communities with rates of unemploy-
ment higher than the local or urban average of unemploy-
ment in Northern Ireland. In addition, such contributions 
should be used to benefi t individuals residing in such 
communities.”87 In addition, the MacBride Principles 
have been formally adopted by numerous state and local 
governments in the United States.88

In 1994, the Executive Branch under President Bill 
Clinton published a set of Model Business Principles, 
emphasizing corporate human rights codes.89 The Model 
Principles encouraged “all businesses to adopt and 
implement voluntary codes of conduct for doing business 
around the world.”90 They suggested that corporate codes 
cover at least workplace health and safety; fair employ-
ment practices, including bans on child labor, forced labor 
and discrimination and the rights to organize and bargain 
collectively; environmental protection; compliance with 
laws against bribery and corruption; and a corporate 
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Labor has established a program making the release 
of goods embargoed for violation of the Federal Labor 
Standards Act (FLSA) contingent on the apparel manufac-
turer’s agreement to establish a monitoring system to be 
operated by the manufacturer and to complete a compli-
ance program for all of its contractor and subcontractor 
shops. 118Additional agreements are created between the 
manufacturer and it subcontractors, setting out terms and 
methods for assuring compliance and the implementation 
of administrative procedures. The agreements at both the 
manufacturer and contractor levels stipulate a method of 
formal monitoring undertaken by either the manufacturer 
or a third party.119 Weil, in a study evaluating the effec-
tiveness of this method, found a statistically high level 
of compliance with the agreements. Additional benefi ts 
result as manufacturers have sought out contractors more 
likely to comply with the law and, therefore, have increas-
ingly their use of contractors who were in compliance.120 

B. Developing a Model for Compliance with the ILO 
Core Labor Standards Similar to the Model Used 
to Ensure Compliance with Affi rmative Action 

This article proposes a model for monitoring compli-
ance with international core labor standards utilizing a 
similar model currently in place for ensuring compli-
ance with affi rmative action social policy. By incorporat-
ing appropriate clauses into government contracts with 
MNEs and their resultant value supply chain including 
the organization’s subsidiaries, these entities would be 
encouraged to establish goals and timetables to meet the 
standards. More importantly, since a substantial share 
of international trade in goods is the result of intra-fi rm 
trade,121 a unique opportunity arises to incorporate 
compliance with the international core labor standards 
through the use of the contractor-subcontractor relation-
ship, thus piercing the corporate veil of immunity and its 
attendant apparent immunity from liability for the actions 
of its subsidiaries.122

 The Offi ce of Federal Procurement Policy (OFPP) 
in the Offi ce of Management and Budget, established by 
Congress, provides a key role in developing the govern-
ment-wide policies, regulations and procedures used to 
acquire the goods and services needed by federal agen-
cies.123 One of its responsibilities is to identify desirable 
government-wide procurement system criteria, including 
evaluating the past performance of contractors providing 
goods and services to government agencies.

Executive Order 11246124 provides for the promotion 
and insuring of equal opportunity for all persons, without 
regard to race, color, national origin, employed or seek-
ing employment with Government contractors or with 
contractors performing under federally assisted contracts. 
The Offi ce of Federal Contract Compliance Programs, part 
of the United States Department of Labor, is responsible 
for “ensuring that employers doing business with the 
Federal government comply with the laws and regula-

tors operate, in terms of their relations with labour and 
their impact on the environment” and noted these types 
of industries saw explicit codes of conduct introduced in 
the 1990s.108

The seminal Kenan Consensus reviewed the appro-
priate roles of the United States government in promot-
ing global corporation social responsibility and made 
eighteen recommendations toward achieving that goal.109 
The study group stressed that while policymakers have 
attempted a variety of methods, ranging from exhortation 
and meetings to even nurturing of organizations, to help 
companies monitor their corporate social responsibil-
ity strategies, the primary problem of the United States’ 
approach is its lack of coherence. In her testimony before 
the Congressional Human Rights Caucus, Kenan Consen-
sus study group member Aaronson noted that “no one 
agency or individual is in charge, despite the importance 
of Multinational Enterprises to global economic stabil-
ity and growth.”110 Further, she identifi ed the problem’s 
origin primarily as a result of the failure of the United 
States government to authorize an agency to coordinate 
globalization policies.111 There is no interagency work-
ing group to act to integrate the different mandates and 
constituencies of the executive agencies and different 
branches within the cabinet departments promote dif-
ferent corporate social responsibility initiatives.112 The 
Kenan Consensus recommended that the President of the 
United States issue an Executive Order requiring federal 
government agencies to integrate labor and human rights 
performance and reporting guidelines into procurement 
preferences using the precedent established concerning 
environmental administrative law.113 

The study group advised that the Department of State 
promote adherence to and implementation of the Or-
ganisation for Economic Co-operation and Development 
(OECD) Guidelines for Multinational Enterprises, includ-
ing support for the role played by the National Contact 
Point in resolving issues affecting foreign operations.114 It 
suggested all government agencies providing direct sup-
port for U.S. companies operating overseas should pub-
licly endorse the guidelines and encourage corporations 
receiving their fi nancial support to adhere to them.115 
Further, the Kenan Consensus proposed the United States 
Department of Labor actively promote adherence to the 
International Labour Organization (ILO) Tripartite Decla-
ration of Principles concerning Multinational Enterprises 
and Social Policy and the ILO Declaration on the Fun-
damental Principles and the Right to Work (i.e., the core 
labor standards).116 It urged the United States, in the inter-
est of credibility and promoting these standards around 
the world, to “show leadership by ratifying the ILO Core 
conventions that it has not yet ratifi ed.117

A precedent has been established for assuring compli-
ance throughout the value supply chain in the enforce-
ment of domestic government labor standards. The Wage 
and Hour Division of the United States Department of 
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organization to monitor compliance. If an organization is 
found in compliance with no violations, it could be given 
preferential procurement status for government purchas-
es. This would provide a fi nancial incentive to organiza-
tions to exceed compliance standards. 

It is therefore possible to provide both a carrot and a 
stick approach to the enforcement of the ILO standards in 
the United States. Although the United States has not rati-
fi ed all of the standards, its labor laws incorporate most of 
them. The development of a preferred contractor status, 
predicated upon compliance with the ILO standards and 
similar to the status of international preferred trading 
partners, would generate increased sales to government 
agencies by contractors. Further research could be con-
ducted to determine if establishing a recognizable perfor-
mance standard, similar to the esteem afforded organi-
zations complying with the ISO 9000 quality standards, 
would encourage organizations to more fully participate 
in efforts to provide basic labor rights to their employees 
and those of their subsidiaries and subcontractors. The 
increased revenue from transactions from preferential 
treatment with government procurement contracts would 
exceed any additional costs incurred by businesses to 
ensure compliance. It is also noteworthy that when the 
economy suffers from sluggish consumer or industrial 
sales, the institutional/governmental market usually is 
less volatile, thus preserving an income stream for the 
fi rms. These fi nancial benefi ts, combined with the inter-
national markets’ increased emphasis on corporate social 
responsibility, should provide an impetus for organiza-
tions to actively participate in these programs.

Conclusion
In conclusion, then, although the United Nations has 

promulgated conventions and declarations to develop 
sustainable enterprises and to foster the development of 
labor rights, more needs to be done to ensure the protec-
tion of basic labor rights of individuals employed both by 
MNEs as well as by their subsidiaries and subcontractors 
are protected. The opportunity for piercing the corporate 
veil has arrived.
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