From Tractor Fenders
to iPhones

Holographic Wills
By Jim D. Sarlis

A bright, red tractor fender is on display at the University of Saskatchewan law library. Thin lines
of the fender’s red paint are scratched off, and the silvery metal underneath shows through
where some handwriting is etched into the fender. This fender, believe it or not, is the probated
will of a local farmer.
The Probate of a Tractor Fender
On the morning of June 8, 1948, Cecil George Harris
drove off on his tractor to tend the fields of his farm in
Rosetown (a small town in the Canadian province of
Saskatchewan, located north of Montana). Before leaving, he said goodbye to his wife and two young children,
adding that he’d be back home about 10 p.m. that night.
Around noon that day, Mr. Harris got off the tractor to
make some adjustments. Unfortunately, he accidentally
put it in reverse. The tractor moved backwards, trapping
him. His leg was pinned down and bleeding heavily. He
was unable to escape or get help. Fearing the worst, he
took out his pocketknife and started scratching a message
into the tractor’s fender: “In case I die in this mess, I leave
all to the wife. Cecil Geo Harris.”
Sadly, Mr. Harris never made it home. He remained
trapped until he was eventually found by his wife. He was

taken to the hospital, where he later died from his injuries. Days later, men investigating the accident noticed the
writing on the fender. The fender was removed from the
tractor and submitted for probate, where it was judicially
determined to be a valid holographic will. The etched
fender remained on file at the Kerrobert Courthouse until
1996 when it and Mr. Harris’ pocketknife were turned
over to the University of Saskatchewan College of Law
for public display.1
The probate of Mr. Harris’s fender illustrates three
important concepts: The first is that unwitnessed handwritten expressions of testamentary wishes are recognized as valid wills in many jurisdictions. The second is
that a valid will can be written on a variety of mediums
– even a tractor fender. The third is that, sometimes,
circumstances are such that there is no other choice but
to write testamentary wishes on whatever is available
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and hope that this unwitnessed expression will be given
effect.

Holographic Wills: A General Discussion
A holographic will2 is one that is handwritten and
signed by the testator, generally without any witnesses.
Many jurisdictions recognize holographic wills as valid.3
Instead of the usual due execution requirements, in many
jurisdictions such unwitnessed wills need only meet
certain minimal requirements in order to be probated.

After her death in 1913, this page was probated under
Pennsylvania’s law recognizing unwitnessed holographic wills.5
Otto G. Richter famously handwrote his will on his
hospital chart. His estate was worth $6 million and funded a renowned library named after him at the University
of Miami.6
Other items on which probated holographic wills were
written include a prescription, a score card from a game
of bridge, a dunning letter from a creditor, and a hatbox.7

Sometimes, circumstances are such that there
is no other choice but to write testamentary wishes
on whatever is available.
Typically, these requirements consist of the following:
• Mental capacity: The testator must have had the
mental capacity – including being of sufficient age
– to write a will, although it is generally presumed
that a testator had mental capacity unless there is
evidence to the contrary.
• Attribution to testator: There must be evidence
that the testator actually created the will, which
can be proved through the use of handwriting
experts, witnesses, or other methods. Generally,
the entire will or its material portions must be
in the testator’s handwriting – not typed and
not written by a person other than the testator.
Although the testator’s signature is generally
required, it is not necessary for the testator to sign
his or her actual name if the subscription at the
end of the writing sufficiently identifies the testator with a phrase such as “your loving mother,” or
words to that effect.
• Intent to create a will: The testator must be expressing a wish to direct the distribution of his or her
estate to beneficiaries.
Holographic wills are not uncommon; in fact, in
some jurisdictions they are quite routine. Often, however, they are created in emergency situations by testators
who are trapped or stranded, alone, and anticipating
death.

Unusual Holographic Wills4
Holographic Wills on Unusual Paper Goods
Although lawyers routinely print wills on really nice
bond paper, holographic wills have been written on some
unusual paper goods:
Margaret Nothe of Philadelphia wrote an interesting
entry in her recipe book that ended like this:
Chop tomatoes, onions and peppers fine . . . . Measure
tomatoes when peeled. In case I die before my husband I leave everything to him.

12 | November/December 2014 | NYSBA Journal

Chloe Newman had a premonition of disaster, so she
jotted her wishes on the back of an envelope at an airport restaurant just before boarding a plane. The plane
crashed over West Virginia, killing Ms. Newman and 17
other passengers.8 The newspaper article confirming that
the envelope was “declared a legal will by Probate Judge
Clair R. Black” explained that Ms. Newman was on her
way to remarry her former husband, Frank Newman,
from whom she was divorced.9

The Invisible Will
A unique holographic will that was probated was not
even visible. A seemingly blank piece of paper turned
out to contain the testamentary wishes of a blind woman,
Beth A. Baer, who could not tell that the pen she had
used to write her handwritten will had run out of ink. A
handwriting expert managed to make out the words of
the will from the indentations made by the pen on the
paper. The “blank” sheet was probated by a California
court in 1950.10
Wills on Unusual Objects
As demonstrated by Cecil George Harris’s tractor fender
will, there is no requirement that wills be on paper; there
is no requirement that wills be on any particular material
at all.
Testators frequently write their holographic wills on
walls – interior walls, exterior walls, prison cell walls. Karl
Tausch, a German businessman who died in 1967, wrote
a holographic will on his bedroom wall when he realized
that death was imminent. It simply read “Vse zene” (i.e.,
“All to wife” in Czech). It was listed by the Guinness Book
of World Records as the world’s shortest will.11
In an emergency, a person will write on whatever is
available. A Lancashire man was found dead on a couch.
On the front of his shirt, in ink, he had written his will –
as well as accusations against those who had contributed
to his death.12

California’s Los Angeles County probated two unusual holographic wills within a few years of each other.
One was at the bottom of a wooden chest of drawers on
which W.J. Burns handwrote his testamentary wishes,
glued a photo of himself, and signed his name; this will
was sawed out and filed in court in 1948. The other was
a leather purse on which Stella Meehan wrote her testamentary wishes; it was filed in court in 1953.13
A.B. William Skinner wrote his will in tiny print on a
Royal Navy identification disc measuring 3.8 cm in diameter. His will was probated in 1922.14
An eggshell bearing the handwritten words “Jan.
1925. Mag. Everything I Possess. J.B.” was submitted
for probate by the wife of Manchester canal ship pilot
James Barnes. She alleged that this eggshell expressed, in
indelible pencil, the testamentary wishes of her husband,
a “mariner,” written by him while he was “at sea.” The
eggshell was, however, denied probate because the court
apparently had doubts about who was the author and
where it was written.15

The First iPhone Will
In Re: Yu,16 the Supreme Court of Queensland, in Brisbane,
Australia, rendered a landmark 2013 ruling admitting to
probate, as a valid holographic will, testamentary wishes
typed on the Notes app of an iPhone. The testator, a
young man named Karter Yu, was alone and suffering an
intense personal crisis when he typed a series of farewell
letters to friends and family, followed by what he professed to be his will. He typed his name at the end of it to
serve as his signature. He knew that death was imminent,
apparently; shortly thereafter, he took his own life.
The court noted that, although the propounded instrument did not fulfill the requirements for due execution
of a will, local law also provided that, where a court was
satisfied that it was the writer’s intention to have the
document serve as his or her will, the document may also
be admitted to probate, so long as it satisfied three conditions: First, it had to be a “document,” as defined in the
statute, and the court determined that Mr. Yu’s writing,
created and stored on the iPhone, constituted an electronic storage medium “from which writings are capable
of being produced or reproduced, with or without the
aid of another article or device”17 and, therefore, fulfilled
this requirement. Second, it had to express testamentary
intentions, and the court held that it did so by providing
for distribution of the writer’s entire estate and by naming an executor and his alternate. Third, it had to clearly
be intended to serve as a will, and the court noted that
the writer not only called this document his Last Will
and Testament, he used wording evincing his intention
to have it dispose of his assets and operate as his will
upon his death. The court, therefore, determined that Mr.
Yu’s unwitnessed iPhone entry qualified as a valid holographic will and admitted it to probate.

Jurisdictions That Recognize Holographic Wills:
Legal Requirements
In the United States, a little more than half the states
recognize holographic wills in one way or another.
A handful of states recognize holographic wills with
only minimal requirements.18 Others require that the
signature and “material provisions” of the will be in
the testator’s handwriting.19 Some states also require
that the will be dated.20 Several states have various
other requirements, including evidence of intent and
proof of the handwriting.21 In North Carolina, the will
must also have been found, after the testator’s death,
among the testator’s valuables, in a safe deposit box,
or with a person, where it appears it was intended
to be kept for safe keeping, and testimony to prove
these requirements is required to admit the will to
probate.22 Maryland and New York limit their recognition of holographic wills to those written by military
personnel or mariners at sea and provide that the will
becomes invalid a short time afterward.23 States which
do not recognize holographic wills nevertheless recognize a holographic will validly executed in a jurisdiction which allows such wills.24 The remaining states do
not recognize holographic wills.
Countries in different parts of the world that recognize holographic wills25 include Argentina,26 Austria,27
Belgium,28 France,29 Germany,30 Italy,31 Spain,32
Switzerland,33 Japan,34 and South Korea.35 Interestingly,
while most of the provinces of Canada do,36 England,
Scotland, Ireland, and Wales do not.37

New York Places Significant Restrictions on
Holographic Wills
Contrary to what many people believe, unwitnessed
handwritten wills are not valid in New York, except in
extremely limited circumstances. Such a will is valid in
New York only if one of the following conditions is true:
• It conforms to the requirements of Estates, Powers
and Trusts Law (EPTL) 3-2.2, which provide that a
holographic will is considered valid only if made
by mariners at sea and members of the U.S. armed
forces while serving in a conflict or by another person who serves with or accompanies the member of
the armed forces. Such a will must be entirely in the
handwriting of the testator to be valid. Such a will
becomes invalid one year after the testator ceases
serving with the armed forces or, if the testator was
a mariner at sea, upon the expiration of three years
from the time the will was made; or
• It is executed in another jurisdiction that recognizes
holographic wills and it conforms to the requirements for valid holographic wills in that jurisdiction.
In all other circumstances, any will, including a handwritten one, must conform strictly to the due execution
requirements of EPTL 3-2.1, which provides that the will
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must be in writing, signed at the end by the testator, in the
presence of at least two attesting witnesses who sign at
the request of the testator, and the testator must declare at
some time during the execution ceremony that the instrument signed is the testator’s will.38

New York Should Consider Enacting an “Exigent
Circumstances” Exception to the Due Execution
Rules of EPTL 3-2.1
If Mr. Harris’s story had been set in New York instead of
Saskatchewan, his tractor fender would never have been
probated. His tragic mishap highlights not only the kind
of situation where an emergency unwitnessed holographic will might have to be hastily created by a testator, but
also the kind of situation where justice, common sense,
and compassion favor a court’s validating the will.
Exigent Circumstances refer to situations that demand
unusual or immediate action and this allows people
to circumvent usual procedures. In other words emergency conditions.39

The usual concerns expressed
about holographic wills are
that they are prone to fraud
and forgery.
While this concept is most commonly applied to criminal law situations where search warrants are dispensed
with due to concerns about safety or loss of evidence,40
it is obviously applicable to the situations contemplated
here.
Extensive research on the law of holographic wills
has failed to uncover, in any jurisdiction, an exception
that applies specifically to “exigent circumstances.”41
This is curious. First, anecdotes and precedents from
various jurisdictions evidence a need for such an exception – after all, situations analogous to Mr. Harris’s tractor tragedy, and the other stories related above, occur
regularly. Second, the same reasoning that supports the
exception for soldiers and sailors supports an exception
for “exigent circumstances” – i.e., these are situations of
extreme danger, stress, and isolation when witnesses are
unavailable and the solemnity of the task is heightened.42
Third, “exigent circumstances” are far more likely to
come up within the state of New York than in a combat
zone or at sea (and, hopefully, the probabilities will stay
that way). For example, a testator could get lost while
hiking, get snowed in during a blizzard, get stuck in a
ravine driving over an embankment, or get trapped while
mountain climbing.
The requirements could be as follows: There must be
“exigent circumstances,” defined as the testator being lost
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or stranded, alone, and facing a reasonable possibility of
death (this last element could be a subjective standard).
The will must be entirely handwritten and signed by the
testator. It must be dated or its date able to be inferred.
The instrument can expire some reasonable time period
after its creation unless the testator is incapable of making
a new will. In effect, if the testator dies from the exigent
circumstances, the holographic will created could be probated after the testator’s death; if the testator survives,
and is able to create a new will, the holographic will
created would shortly thereafter expire and the testator
would have to create a will executed with the formalities
of EPTL 3-2.1 or risk dying intestate.
The usual concerns expressed about holographic
wills are that they are prone to fraud and forgery,
and that they are often ambiguously and inartfully
drafted.43 Unfortunately, the same could be said of
many wills executed even with the formalities of EPTL
3-2.1.44 Could an “exigent circumstances” exception
spawn issues as well as court cases interpreting them?
Of course it could, but that is no different than what
happens in any situation. Justice, fairness, and the need
for such an exception, however, seem to outweigh any
arguments against it. After all, the usual due execution
rules will still have to be followed in all situations where
a testator can do so; the exception would only apply in
those rare and extreme situations where following
them is not possible. Furthermore, poor planning is not
actually encouraged since any will created under these
circumstances comes with an automatic expiration date.
The authenticity of the instrument would stem from the
fact that it would usually be found along with the testator in most cases. In other cases, handwriting testimony
and other extrinsic evidence could supply the proof.

Conclusion
Lay people often mistakenly believe that unwitnessed
holographic wills are valid, especially if they grew up
in countries where such wills were common. To many,
the notion of taking charge and writing out their wishes
simply, in their own words and in their own handwriting, may be appealing and may even be romanticized.
Indeed, as explained above, a strong argument can be
made that unwitnessed holographic wills should be valid
when a person is lost or stranded, alone, and has no other
choice. However, New York has steadfastly maintained
that (except for those in the military or mariners at sea)
all of the strict formalities of due will execution must be
followed under all circumstances, even with handwritten
wills. As a rule, therefore, it is absolutely essential that a
person seeking make a will consult with an attorney who
is knowledgeable and experienced in will drafting, preferably one who concentrates on Estate Planning, Trusts
and Estates, and Elder Law.
Author’s disclaimer to non-lawyers: Do not, as the
saying goes, try this at home. Do not write your will on

an unusual item. Do not write your will on your own.
Consult an attorney . . . who will likely print your will on
really nice bond paper.
■
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