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“Heaven?” Part 2
Introduction
Last issue’s column reviewed some of
the rules of the Commercial Division,
including some contained in the new
Preliminary Conference form that has
been in use since June 2, 2014. This
column continues my exploration
of the Commercial Division Rules
and directives in the Preliminary
Conference form, focusing on expert
disclosure.

Expert Disclosure in the
Commercial Division
I reviewed the new Rule 13(c):
Rule 13. Adherence to Discovery
Schedule, Expert Disclosure.
(c) If any party intends to
introduce expert testimony at
trial, no later than thirty days
prior to the completion of fact
discovery, the parties shall confer
on a schedule for expert disclosure
– including the identification of
experts, exchange of reports, and
depositions of testifying experts
– all of which shall be completed
no later than four months after
the completion of fact discovery.
In the event that a party objects
to this procedure or timetable, the
parties shall request a conference
to discuss the objection with the
court.
Unless otherwise stipulated
or ordered by the court, expert
disclosure must be accompanied
by a written report, prepared and
signed by the witness, if either
(1) the witness is retained or
specially employed to provide
expert testimony in the case, or (2)
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the witness is a party’s employee
whose duties regularly involve
giving expert testimony. The report
must contain:
(A) a complete statement of all
opinions the witness will express
and the basis and the reasons for
them;
(B) the data or other information
considered by the witness in
forming the opinion(s);
(C) any exhibits that will be used
to summarize or support the
opinion(s);
(D) the witness’s qualifications,
including a list of all publications
authored in the previous 10 years;
(E) a list of all other cases at which
the witness testified as an expert
at trial or by deposition during the
previous four years; and
(F) a statement of the compensation
to be paid to the witness for the
study and testimony in the case.
The note of issue and certificate of
readiness may not be filed until the
completion of expert disclosure.
Expert disclosure provided after
these dates without good cause
will be precluded from use at trial.

Expert disclosure is also addressed
in the new Commercial Division
Preliminary Conference form:
IV.(i) EXPERT DISCOVERY (if
any):
Pursuant to the Commercial
Division Rules 13(c) and 8
(available at http://www.nycourts.
gov/rules/trial courts/202.shtml#70),
which mandate consultation
with opposing counsel, the Court
hereby ORDERS that if any

party intends to introduce expert
testimony at trial or in support of
a motion for summary judgment,
the parties, no later than thirty
(30) days prior to the completion
of fact discovery, shall confer on
a schedule for expert disclosure
– including the identification of
experts, the agreement to exchange
expert reports and the timetable
for the deposition of testifying
experts. Expert disclosure shall be
completed no later than four (4)
months after the completion of fact
discovery.
In the event that a party objects
to this procedure or timetable, the
parties shall request a conference
to discuss the objections with the
Court.
The note of issue and certificate of
readiness may not be filed until the
completion of expert disclosure.

Expert Disclosure Under the CPLR
The Commercial Division’s rules for
expert disclosure were utterly foreign
to me. I was familiar with CPLR
3101(d)(1)(i):
(i) Upon request, each party shall
identify each person whom the
party expects to call as an expert
witness at trial and shall disclose
in reasonable detail the subject
matter on which each expert is
expected to testify, the substance
of the facts and opinions on
which each expert is expected to
testify, the qualifications of each
expert witness and a summary
of the grounds for each expert’s
opinion.1

I knew that CPLR 3101(d)(1)(iii)
permits additional expert disclosure,
but only in very limited circumstances:
(iii) Further disclosure concerning
the expected testimony of any
expert may be obtained only by
court order upon a showing of
special circumstances and subject
to restrictions as to scope and
provisions concerning fees and
expenses as the court may deem
appropriate.2

Additional disclosure is typically
ordered where one party’s expert has
the opportunity to examine evidence,
after which time the evidence is
altered or destroyed. This prevents
the opposing party’s expert from
examining the evidence. In this
scenario, courts generally order
that the expert who examined the
evidence produce to the other side,
after redacting any opinions, the
expert’s report, if one was written,
together with all other materials
pertaining to the examination.
Thereafter, the expert is produced
for deposition to be questioned about
factual observations and findings, but
not opinions.

Separate Time Periods for Fact
and Expert Disclosure
Before delving into the differences
between the scope of expert disclosure
in the Commercial Division and
in all other civil cases in Supreme
Court, there is a notable innovation in
Commercial Division pretrial practice:
“Expert disclosure shall be completed
no later than four (4) months after the
completion of fact discovery.”3
Long the practice in federal court,
mandating that all fact disclosure be
completed before parties are required
to have their experts opine clearly
makes good sense. What is remarkable
is that this is a recent innovation in
state court practice; equally remarkable
is that the practice exists only in the
Commercial Division.
Requiring that all fact disclosure
be completed before the time to
conduct expert disclosure begins,
and then establishing a time period
for expert disclosure for all parties,

eliminates many of the difficulties
practitioners routinely encounter in
civil practice. The “Singletree/Rivers”4
issue of the timing of the exchange of
expert information when a previously
undisclosed expert offers an affidavit
either in support of, or in opposition
to, a summary judgment motion
would, for all practical purposes, be
a thing of the past. Equally important,
parties no longer would be forced to
choose between exchanging experts
without all of the factual testimony,
documentation, data, and other matter
available through formal disclosure
in hand, or delaying the expert
exchange at the risk of preclusion for
untimeliness.
However, the rule mandates pre-note
of issue expert exchange by all parties,
something the Rivers court5 found to
be just one of a number of acceptable
deadlines for expert disclosure, and
something not required by a plain
reading of CPLR 3101(d)(1)(i).

Objecting to Expanded Expert
Disclosure in the Commercial
Division
Portions of the Commercial Division
rules on expert disclosure clearly
conflict with the statutory provisions
of the CPLR. All first-year law students
learn that, where a statute and court
rule are in conflict, the statute controls:
“[I]t is well established that, in the
event of a conflict between a statute
and a regulation, the statute controls.”6
So, can the Commercial Division rules
trump the CPLR?
The answer is found in identical
language in both Rule 13 and Section
IV. of the Preliminary Conference form:
In the event that a party objects
to this procedure or timetable, the
parties shall request a conference
to discuss the objections with the
Court.

Both Rule 13 and the Preliminary
Conference form acknowledge the
right of an attorney to object to the
expert “procedure or timetable.”7 It
would, of course, be meaningless to
provide for a conference to discuss
objections in the absence of a legal basis
to both make, and prevail upon, an

objection to the Commercial Division’s
expanded expert disclosure.
A change in the language regarding
the exchange of expert reports from
the wording used in Rule 13 to the
wording used in the Preliminary
Conference form is informative: Rule
13 states:
. . . the parties shall confer on
a schedule for expert disclosure
– including the identification of
experts, exchange of reports, and
depositions of testifying experts
. . .8

Expanded expert
disclosure does increase
the cost of disclosure
and may impose
a real burden.
The Preliminary Conference form,
drafted after Rule 13, states the parties
. . . shall confer on a schedule
for expert disclosure – including
the identification of experts, the
agreement to exchange expert
reports and the timetable for the
deposition of testifying experts.9

The difference? The language in
the form refers to “the agreement” to
exchange reports and to a timetable
for expert depositions. The reason?
Because the court does not have
the authority to order either the
exchange of reports or deposition of
experts, absent “a showing of special
circumstances.”10 However, where
the parties enter into an “agreement”
to follow the Commercial Division’s
expanded expert disclosure, the
authority of the court to order the
disclosure is no longer an issue.
The requirement that “[i]n the event
that a party objects to this procedure
or timetable, the parties shall request
a conference to discuss the objections
with the Court” places the burden
of objecting to the expanded expert
disclosure on the party seeking to
enforce the statutory limitations on
expert disclosure. The party objecting
to expanded expert disclosure beyond
that required by the CPLR must request
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a conference with the court. At the
conference, the objecting party must,
in essence, tell the court that the court’s
procedural rules and practice exceed
what is permitted by statute, and it
therefore declines to agree to follow
them. This is not the easiest thing
to do, even for seasoned litigators,
and it is unfortunate that the burden
falls on the objecting party, rather than
on the party seeking expanded expert
disclosure.

My review of the Commercial Division
Rules will conclude with next issue’s
column. At that time you can decide if
the Commercial Division is, or is not,
heaven.
Until then, as the days grow shorter,
but hotter, I wish everyone a relaxing
and enjoyable summer. And no
judgments if you don’t get around to
reading this until after Labor Day. ■
1.

CPLR 3101(d)(1)(i).

Conflicting Practices

2.

CPLR 3101(d)(1)(iii).

Areas where the rules governing
experts in the Commercial Division
diverge from, and conflict with, the
CPLR include:
1. that experts be deposed;11
2. that a report, prepared and signed
by the expert, be exchanged;12
3. that the report contain any
exhibits that will be used to
summarize or support the
opinion(s);13
4. that the report contain a list of
all publications authored by
the expert in the previous 10
years;14
5. that the report contain a list of all
other cases at which the witness
testified as an expert at trial or by
deposition during the previous
four years;15 and
6. that the report contain a
statement of the compensation
to be paid to the witness for
the study and testimony in the
case.16
The fact that these requirements
are in conflict with the CPLR does
not, of course, mean that they should
be rejected out of hand. These same
requirements have been followed in
federal courts by litigators for many
years, and many will no doubt argue
that they are not just good practice but
represent the “best practice.”
That being said, expanded expert
disclosure does increase the cost of
disclosure. This may be of little concern
in a multimillion (or billion) dollar
commercial matter, but it may impose
a real burden in a case that meets,
but does not significantly exceed, the
$25,000 monetary threshold currently
in place in three of the counties with
Commercial Divisions.

3. Commercial Division Preliminary Conference
form Section IV.(i).
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5.

Id.

6. Sciara v. Surgical Assoc. of W.N.Y., P.C., 104
A.D.3d 1256 (4th Dep’t 2013) (citation omitted).
7. Presumably, objection may be raised to both
the procedure and the timetable.
8.

Rule 13.

9. Commercial Division Preliminary Conference
form Section IV.(i).
10. CPLR 3101(d)(1)(iii).
11. Rule 13(c).
12. Id.
13. Rule 13(c)(C).
14. Rule 13(c)(D).
15. Rule 13(c)(E).
16. Rule 13(c)(F).
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4. Constr. by Singletree, Inc. v. Lowe, 55 A.D.3d 861
(2d Dep’t 2008); Rivers v. Birnbaum, 102 A.D.3d 26
(2d Dep’t 2012).

