Canada Corner
Brought to You by the Newly Invigorated U.S.–Canada Committee
Committee News and Events
A.

Re-emergence and Inaugural Meeting

During this year’s AGM in New York City, a newly
invigorated U.S.-Canada Committee met for its inaugural
meeting on January 23, 2013 at the offices of Dunnington
Barthlow & Miller LLP. At the meeting, the group reaffirmed the Committee’s focus on the commercial aspects
of a Canada/U.S. cross-border practice.
While still in the nascent stages of its re-emergence
after a long period of dormancy, the Committee has ambitious plans to be a regular contributor to this publication
and to become actively involved in future NYSBA International Section events.
B.

Global Law Week Presentation

An impressive start to the Committee’s ambitions
was the presentation on May 16, 2013 at the Canadian
Consulate of New York. As part of the International Section’s Global Law Week in New York City, the U.S.–Canada
Committee’s presentation, titled Navigating Foreign Investment Restrictions in International Mergers and Acquisitions
in the United States, Canada and Beyond, focused on foreign
investment restrictions in light of the decision by the
Canadian government to approve China’s CNOOC (Chinese National Overseas Oil Corporation), a state owned
enterprise (SEO), acquisition of Nexen Inc., a Canadian oil
and gas company, while simultaneously vowing to shut
the door to such SEO investments in the oil and gas area
in the future.
The Consul General of Canada in New York provided
a short welcome and introduction to the presentation. The
event was of great interest to international M&A practitioners and International Section members alike.
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Focus on Employment Law
Canada’s Supreme Court Keeps the Door Open for
Overtime Class Actions
Employment law in Canada generally differs from
U.S. employment law in several important respects but
the two jurisdictions now have something in common:
overtime pay class actions. Several high profile suits have

been brought against U.S. technology and telecommunications employers in recent years and now Canadian
bank employees are getting in on the action. The Supreme
Court of Canada recently denied the defendant employers leave to appeal an earlier decision of the Ontario
Court of Appeal certifying the claims as class actions.
Last summer, the Ontario Court of Appeal said that
Fulawka v. Bank of Nova Scotia and Fresco v. Canadian
Imperial Bank of Commerce could proceed as class actions
because there were common issues relating to whether
the employer’s policies and procedures in each case prevented bank employees from claiming the overtime pay
for extra hours to which they were entitled under federal
employment standards legislation. (The federal code was
applicable because banking is a federally regulated industry in Canada. Provincial employment standards legislation would apply to most other sectors except transportation and telecommunications.) The certification decision
is seen as significant because of the huge potential class of
bank-employee plaintiffs from across Canada and because of the potential for similar claims to be advanced in
other sectors.
The representative plaintiff in Fulawka was a personal banking representative who brought her action on
behalf of more than 5,000 current and former sales staff
employed by the Bank of Nova Scotia as personal bankers, financial advisors or other front-line customer service
employees. Similarly, the representative plaintiff in Fresco
was a head teller who brought her action on behalf of
31,000 customer service employees of the Canadian Imperial Bank of Commerce.
The defendant banks in both cases had policies that
required class members to get approval from a manager
before they could be paid for overtime while requiring
them to work extra hours. The plaintiffs in both cases alleged that these practices made it virtually impossible for
employees to claim overtime pay. They also alleged the
banks’ record-keeping systems were inadequate for tracking overtime hours actually worked.
The Ontario Court decided that both cases raised
common issues for the potential class of plaintiffs and
that a class action was the best procedure for resolving
allegations of “systemic defects” related to overtime pay,
although the extent of the employers’ liability to each
plaintiff would have to be separately determined. Both
banks sought to appeal the Ontario decision but required
leave of the Supreme Court before their appeals could
proceed. As is its custom, the Supreme Court did not give
reasons when it denied both banks’ applications for leave
on March 21, 2013.
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The Supreme Court’s decision means that these and
other overtime class actions will now proceed apace
through the courts across Canada, as nine of the ten
provinces have now enacted class action legislation. As
in the U.S., class action certification relieves individual
employees from having to find a lawyer and pay legal
and court costs directly before their claims can be heard.
As these actions can be extremely expensive and
protracted regardless of the ultimate outcome, employers
with Canadian employees should review their overtime
policies and procedures to make sure they are complying
with the relevant federal or provincial employment laws.
In particular, employers may want to address overtime
requirements and entitlements in employment contracts
and avoid setting fixed hours of work for managers and
other employees not normally paid overtime.
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Focus on Privacy
Employee Privacy Rights Using Work Computers
In its most recent privacy decision, R. v. Cole, 2012
SCC 54, the Supreme Court confirmed that employees
may have a reasonable expectation of privacy with respect to the information stored on their work computers,
even where an employer has computer use policies in
place.
The accused in R. v. Cole was a high school teacher
who had been issued a laptop by the school board for
which he worked. The school’s policies stated that all
data stored on work-issued equipment remained the
property of the board but that employees were permitted
to use school computers for incidental personal purposes. While doing system maintenance of Mr. Cole’s laptop,
a board technician discovered nude photographs of an
underage female student which Mr. Cole was alleged
to have downloaded from a computer used by another
student in the school’s computer lab. The technician
reported his findings to the school principal, who turned
the laptop over to the police.
In determining whether the pictures and other data
found on the laptop were legally admissible as evidence
to support criminal charges, the Court had to consider
whether Mr. Cole’s Charter rights were infringed when
the laptop was given to the police without a search war-
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rant. The Charter protects individuals against unreasonable search and seizure and requires improperly obtained
evidence to be excluded if admitting that evidence would
bring the administration of justice into disrepute.
In considering whether Mr. Cole’s Charter rights were
violated by the warrantless surrender, the Court had to
determine whether he had a reasonable expectation of
privacy with respect to the information stored on the
laptop.
The Court said that informational privacy is an
important interest because it relates to our ability to
determine for ourselves when, how and to what extent
information about us is communicated to others. Any
computer that is used for personal purposes contains
details about the user’s financial, medical and personal
situation, and reveals the user’s interests, likes and habits.
The Court said that it was reasonable to think that this
biographical information should be private.
The Court also considered whether the ownership
of the computer and the context in which it was used
reduced an employee’s expectation of privacy. The
Court noted that the employer’s policies and workplace
practices could, in some circumstances, reduce a reasonable employee’s expectation of privacy but the fact that
employees were permitted to use their computers for
incidental personal purposes meant that highly personal
information could be stored on those computers. Therefore, notwithstanding the employer’s policies, the employee did have a privacy interest in the laptop, and the
surrender violated his Charter rights. In the final analysis,
however, a majority of the Court found that the evidence
was admissible on the facts of this case.
Although it was a criminal case, the Supreme Court’s
decision in R. v. Cole has some important implications for
private sector employers. The Court’s analysis indicates
that employees can reasonably expect that personal information found on their work computers should remain
private, even if the employer owns the equipment and
has policies claiming ownership rights to electronic data.
An employer’s policies with respect to computer and network equipment may reduce an employee’s expectation
of privacy but will not usually eliminate it.
This means that even private-sector employers (who
are not subject to the Charter) should think twice before
allowing the police and other regulatory bodies to search
their computer equipment without a warrant if there is a
possibility that the search may reveal employees’ personal information. While the tort of invasion of privacy is
still very new in Ontario, it is conceivable that an employee might seek legal recourse against an employer that
intentionally or recklessly disclosed his or her personal
information without consent (see article herein entitled
“Ontario Recognizes Its First Privacy Tort”).
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The Court’s decision in R. v. Cole also acknowledges
that the line between personal and work-related use of
connected devices—such as smart-phones, tablets and
laptops—has become increasingly blurred. As more and
more work-related information is found in the Cloud
or on social media sites liked LinkedIn and Twitter, the
employer’s ownership of the physical infrastructure
has become much less important in evaluating privacy
interests.

However, attempting to restrict employees from all
personal use of workplace computers is increasingly
unrealistic and often counter-productive, so it is likely
impossible to eliminate all employee privacy interests in
electronic data. Employers seeking to monitor employees’
personal internet usage or personal email for legitimate
business reasons may wish to seek legal advice before
proceeding.
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An employer’s ability to assert ownership and control over computer equipment used by its employees will
depend on the circumstances and the “operational realities” of the workplace environment. In some cases, it may
be appropriate to review written policies and procedures
restricting personal use of workplace computers and
monitor employee compliance. This may help to reduce a
reasonable employee’s expectation that personal information found on work computers will remain private.
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Like what you’re reading? To regularly receive issues of the New York International Chapter News,
join NYSBA’s International Section (attorneys only).

Request for Contributions
Contributions to the New York International
Chapter News are welcomed and greatly
appreciated. Please let us know about your
recent publications, speeches, future events,
firm news, country news, and member news.
Dunniela Kaufman
Kaufman Trade Law
125 4th Street SE
Washington, DC 20003
dkaufman@cdntradelaw.com
Contributions should be submitted in electronic document format
(pdfs are NOT acceptable).

www.nysba.org/IntlChapterNews
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