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wise person once said that
Abraham Lincoln was a great
resident because he knew he
was only acting president. I am no
Abraham Lincoln, but I will endeav-
or to keep that in mind throughout
the year ahead — I am your acting
President for one short year, here to
serve our diverse membership with a
commitment to making a genuine and
enduring difference.

We are all shaped by our earliest
experiences and influences. As the sec-
ond of seven children growing up in
a spirited Irish Catholic home, I was
blessed with a father who passed on the
Jesuit traditions of education as a life-
long pursuit, serving others, and mak-
ing a difference. He also taught me that
anything worth doing is worth doing
well. These values have motivated and
inspired me all my life, especially dur-
ing my 28 years as an active member
of this Association. The State Bar has,
in many ways, been my professional
home - a place where I have found
purpose, value and enduring relation-
ships, and unparalleled opportunities
for professional growth and service to
our members, the public and our pro-
fession. In taking the helm of this great
Association as its 110th President, my
goal is for every licensed New York
lawyer to find a home at the State Bar.

Meeting this goal will require the
long view, one that focuses on secur-
ing the State Bar’s legacy as the voice
of the New York lawyer, growing our
membership and implementing a
long-range strategic financial plan. As
stewards of our member dollars, we
must judiciously allocate our resources
within the Association in order to pro-
vide greater value and relevance to our
members.

Over the course of my many years
as a state and local bar leader and
throughout my year as President-Elect,
I have met with lawyers across this
state and have marveled at your pas-
sion for the law and your commit-
ment to serving your clients and your
communities. I have witnessed the
challenges you face daily in achieving
a measure of work/life balance, and
how diverse we truly are as a profes-
sion. I have listened to your ideas and
concerns, what motivates and informs
you. I have learned what we, as the
largest voluntary state bar association
in the country, do well, and what we
can do even better.

I want to continue those conver-
sations throughout this year. I hope
my Journal columns will engage and
inspire you to become better law-
yers, more effective community and
bar leaders, stronger advocates for
those who cannot speak for them-
selves, and defenders of the rule of
law.

In order to provide greater oppor-
tunities to expand these vital conver-
sations, I will soon be launching our
first-ever “Presidential Blog” and look
forward to your participation via this
new technology.

Together we can continue to
enhance our credibility and visibil-
ity as New York lawyers, influencing
public policy not only here in New
York, but in national and international
arenas. We are the bellwether state,
and we must continue our tradition of
being ahead of the wave — tuned in to
emerging trends, sharing the extraordi-
nary expertise of our 72,000 members
and helping to find solutions to the
challenges we face today. A society is
measured by the way in which it cares

for its poor, its children and its elderly.
And we have miles to go.
We live in a time when half of our

college students and far too many vot-
ers lack an understanding of the fun-
damental principles of our democratic
republic, including the importance of
an independent and fairly compensat-
ed judiciary. We can play a significant
role in reinvigorating our civic educa-
tion programs in our middle and high
schools, as well as in our community
and senior centers. This, in turn, will
have the added benefit of modeling
law as a career for youth of color, there-
by strengthening our ongoing efforts
to diversify the profession.

I am committed to building on the
leadership of Mark Alcott, his reform
initiatives, and the legacy of those
who preceded us. Our President-Elect,
Bernice Leber, is also committed to this
long view, to the importance of continu-
ity and ownership of our Association’s
future, and to providing greater mean-
ing, service and leadership opportuni-
ties for every member.

There really is no place like home,
and I can think of no better “home
base” for all New York lawyers than
our Association.

Welcome home.

KATHRYN GRANT MADIGAN can be
reached at president@nysbar.com
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There are millions of
reasons to do Pro Bono.

(Here are some.)

Each year in communities across New York State, indigent people face
literally millions of civil legal matters without assistance. Women seek
protection from an abusive spouse. Children are denied public benefits.
Families lose their homes. All without benefit of legal counsel.

They need your help.

If every attorney volunteered at least 20 hours a year and made a finan-
cial contribution to a legal aid or pro bono program, we could make a
difference. Please give your time and share your talent.

Call the New York State Bar Association today at
or go to
to learn about pro bono opportunities.
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Smoke
and
Mirrors

The Fabrication and Alteration
of Electronic Evidence

By Sharon D. Nelson and
John W. Simek

Sufficiently advanced technology is indistin-

guishable from magic. — Arthur C. Clarke
elcome to the Digital Tech Fun House of
Wthe next millennium. Does some public
relations staffer at NBC want Katie Couric

to look 20 pounds slimmer? A wave of her elec-
tronic wand, and it is so. Does a Reuters freelance
photographer in Beirut want his photos of violent
explosions to have a greater “shock and awe” factor?
It is simple to do — he just uses a graphics program
to darken the explosions. Mad at your former lover
and want to put her head on a porn queen’s body
and post it on your Web site? A quick cut and paste
and it is done.

Nothing in the world is really new, so they say.
In truth, the alteration of photos is an old story —
remember all the UFO photos of the "50s that turned
out to be an aluminum-wrapped, gussied-up version
of Mom’s dinner plate?

The digital alterations of things can be charming
— witness the use of digital alteration in Forrest Gump
to make Forrest a part of history. Absolutely inspired.
Then look again — at Time magazine’s bizarre edito-
rial decision to artificially darken O.]J. Simpson’s face
for its cover. Dispiriting how far we, as a society,
have not come.

Someone, presumably not a John Kerry fan,
stitched together two separate photos to make a com-



posite allegedly showing him as speaker with Jane Fonda
at an anti-war rally. When you see the original photos,
you can see what happened. But barring that, your eyes
would likely believe what they see — and therein lies the
great danger of accepting things electronic as real.

How do the pros spot digital alteration? Often, by
blowing things up. When viewed at the pixel level,
doctored photos don’t “fit.” Rarely does anyone doctor
photos with so much precision that the doctoring can’t be
seen when enlarged. What is not apparent to the naked
eye becomes readily apparent when looking at a photo
under the equivalent of a microscope. Today, there are
even mathematical algorithms to help determine whether
a photo has been altered.

There are harmless and even fun uses for digital alter-
ation — a charming but fake photo of President Clinton in
a pink tutu, which made the Internet rounds some years

rogate the headers. Don’t know what an e-mail header is?
The message header is electronically stored information
that shows values such as sender, recipient, message 1D
number, routing information (the servers and devices
that transmitted the message along its path), priority
level and other similar information. The way to view the
header information varies, depending on the e-mail client
that is used. As an example, to view the header data in
an open message using Microsoft Outlook, select “View”
and then “Options,” which will then show the informa-
tion in the dialog box.

How do you read a header or even understand it?
Probably one of the most popular software tools for
decoding headers is a product called Sam Spade. The offi-
cial Web site for Sam Spade has been having technical dif-
ficulties for several months, but a Google search should
show alternate locations to download the software.

Stealing someone’s identity by using their e-mail address
is done all the time — the average 13 year old knows how
to create and transmit falsified e-mail.

ago, comes immediately to mind. But there are grave
uses, many with criminal complications. The most com-
mon one, by far, is e-mail spoofing.

E-mail Spoofing: Who Do You Want to Be Today?
Stealing someone’s identity by using their e-mail address
is done all the time — the average 13 year old knows
how to create and transmit falsified e-mail. Look at all
the spam that we receive everyday, where the messages
appear to come from people we know or from what
appear to be otherwise legitimate sources. Viruses and
worms are also known to gather e-mail addresses from an
infected machine and send messages that appear to come
from one of the newly harvested addresses.

Unfortunately, there is nothing you can do to stop
someone else from sending an e-mail appearing to come
from you. Even if you do succeed in tracking them down,
they are often in foreign countries where there is no
incentive to cooperate with U.S. authorities. Imagine our
embarrassment several years ago when pornographic
spammers were sending risqué e-mail messages, com-
plete with images, with fabricated addresses from our
domain name. You can’t imagine our relief when they
moved on to some other hapless victim.

Although you can’t directly stop falsified transmis-
sions, how do you determine if the e-mail is authentic or
spoofed? If you are involved in a case where e-mail is at
issue, do not accept the presentation of the message on
paper. Anybody can use a typical word processor pack-
age to create a document that looks like a printed e-mail.
Get the message in electronic form so that you can inter-
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You read e-mail message headers from the bottom
up. Figure 1 shows a sample of a header from a message
received last December.

As you read from the bottom up, go until you reach
the first “Received:” information (marked in red in Figure
1). In our example (headers from a real message) the
originating e-mail server is named “intern” and has an
IP address of 68.236.214.31. This is the first point to deter-
mine if the message is spoofed. Spammers will normally
“bounce” their messages off of an unsecured server. In
those cases, the transmitting server has no relationship to
the originating domain. As you can see, decoding head-
ers can get very complicated, but it is absolutely essential
in determining the authenticity of the message. Is this a
do-it-yourself proposition? Probably not, unless you are
pretty tech-savvy.

In the typical case, angry ex-spouses or significant oth-
ers spoof the e-mail of their former loved ones to prove
that they wrote hateful or threatening messages to them,
usually for the purpose of gaining an advantage in a
custody battle, but sometimes just to humiliate them, or
to try to cause them to lose their jobs. We've even seen an
angry supervisor pretend to be his own employee writing
threatening e-mails to the supervisor for the purpose of
laying the groundwork for firing him.

Fabrication That Pays Handsomely: Phishing

We've all gotten them — those fraudulent e-mails that pur-
port to be from our bank or credit card company asking
us to kindly verify our financial information. The number
of new phishing sites has spiked dramatically from 4,367



Received: from mail 126¢25.carrierzone.com ([64.29.147.196]) by ffx3975.senseient.com with Microsoft SMTPSV((6.0.3790.1830);

Mon, 18 Dec 2006 15:02:23 -0500
MIME-Version: 1.0
Content-Type: multipart/alternative;

boundary="----_=_NextPart_001_01C722DF.6E7BB180"

Received: from intern (static-68-236-214-31.nwrk.east.verizon.net [68.236.214.31]) (authenticated bits=0)

by mail126¢25.carrierzone.com (8.13.6.20060614/8.13.1) with ESMTP id kBIJo28u026412; Mon, 18 Dec 2006 19:50:04 GMT

Return-Path: <markszep@sandpiperpartners.com>

X-Mailer: Microsoft Office Outlook, Build 11.0.5510

X-OriginalArrivalTime: 18 Dec 2006 20:02:23.0636 (UTC) FILETIME=[6EDCBD40:01C722DF]

X-MimeOLE: Produced By Microsoft Exchange V6.5
X-Authenticated-User: markszep.sandpiperpartners.com

Content-class: urn:content—classes:message

Subject: Your Nomination for The E-Discovery Special Master and Expert Witness Directory

Date: Mon, 18 Dec 2006 14:50:03 -0500

Message-ID: <200612181950.kBlJ028u026412@mail126¢25.carrierzone.com>

X-MS-Has-Attach:
X-MS-TNEF-Correlator:

Thread-Topic: Your Nomination for The E-Discovery Special Master and Expert Witness Directory

thread-index: Acci3bWn9hp+8QoPTR0aF3Gji23D9Q==
From: “Mark Szep” <markszep@sandpiperpartners.com>

To: “Mark Szep” <markszep@sandpiperpartners.com>

in October of 2005 to 37,444 in October of 2006, accord-
ing to the Anti-Phishing Working Group. Gone are the
days when the e-mail was clearly written by someone for
whom English was a distant second language (“Please to
come to our site to complete you're Citibank data securi-
ties form”). Gone are the clumsy attempts to replicate
graphics. Now the phishing e-mails are so clever that
even the experts sometimes have trouble discerning the
fakes.

Those victims who are taken in click on “their bank’s”
link, only to find themselves in a clever imitation of their
bank’s Web site where they obligingly fill out the request-
ed financial data form and thereby ensure that their real
bank account will soon be substantially lightened. The
best of these bogus sites are a real tribute to the ingenuity

of the criminal mind - and a continual thorn in the side
of law enforcement, as the sites are shifted from server to
server in a matter of days, making these operations nearly
impossible to track down and shut down.

Metadata: Pay Very Close Attention to the

Man Behind the Curtain

More and more attorneys are becoming familiar with
metadata, especially as it relates to documents and
spreadsheets. Generally, metadata refers to “data about
data,” which isn’t a very helpful definition. When refer-
ring to a Word document, metadata would be such
information as the author, last date printed, date of file
creation, number of words, tracked changes, and similar
information.
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The metadata proved conclusively
that the letter had been created

after the disciplinary proceedings
had been filed.

So how do you tell if an electronically produced docu-
ment is authentic? Viewing the metadata can determine
if there may be justifiable suspicions that the document
is falsified. Perhaps you receive a Word document from
your client, which is a contract supposedly drafted by
your client’s president. However, when you look at the
metadata it shows the author as being a competitor and
further reveals that the document was created several
years earlier. Clearly, further investigation is warranted.

How do you see the metadata? The simplest way is
to go to “File” and then “Properties.” Using this method
doesn’t show all of the available metadata, but is enough
for many purposes. Another alternative is to use a
product that removes metadata (a good thing for you)
but also shows you metadata in documents received
from someone else (often a bad thing for the other
side). Several well-known software applications for view-
ing and “scrubbing” metadata are Metadata Assistant,
Workshare Protect and iScrub.

We've had many a case where metadata was impor-
tant, but here’s one that lawyers should heed: An attor-
ney who was defending against disciplinary charges for
mishandling a case suddenly produced a letter to his
client which stated that, on her instructions, he would do
nothing further in the case. The problem? The metadata
proved conclusively that the letter had been created after
the disciplinary proceedings had been filed. This brings
to mind the old adage about going from the pot directly
into the fire. To no one’s surprise, his license was sus-
pended.

Windows Metadata:

Toying With the Fourth Dimension

There is also metadata for operating systems. We'll
address Microsoft Windows metadata since it is the
most widely used operating system. Windows metadata
is the information that a user can observe by selecting
“File” and then the “Properties” function. The most
common metadata values are known as MAC (modified,
accessed, created) dates. These times/dates can be used
to identify when files were created, or perhaps accessed.
For example, the history of a party’s Internet searching
activity on a computer may have great significance when
dealing with child custody cases and determining the
fitness of a parent, particularly where there are allega-
tions of 'Net pornography addiction or searches for child
pornography:.
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Authentication of the MAC values assumes that the
clock on the computer was accurate at the time the files
were created or accessed. This can be problematic since
the computer clock is so easy to change. But, before
you get paranoid about the file dates on your client’s
computer, clock manipulation is not normally seen in
the “real world” and those who attempt it are usually
caught.

There are several ways to determine if an intentional
clock change has occurred. The simplest way is to look
at the system logs using the Event Viewer applica-
tion in Windows. The Event Viewer can be accessed
from the “Administrative Tools” group. When the Event
Viewer is opened, observe the entries in the System and
Application logs. Entries in these logs are written in a
sequential fashion; therefore, the date and time entries
should be consistently decreasing as you read down the
entries. An obvious gap or jump in the dates will indicate
that the computer clock has been intentionally modified.
There are other methods to determine clock manipula-
tion, but those are best left to forensic technologists. The
good news is that the Windows MAC values are typically
what they purport to be.

Though we’ve rarely seen clock manipulation, there
was a case in which a computer-savvy wife planted child
pornography on her husband’s computer, changing the
clock so the created dates would indicate only times
when he was home and she was not. She obviously had
not read the paragraph above.

Law Enforcement’s Continual Black Eye:

Stomping on the Evidence

Sometimes the alteration of evidence can be the answer to
an attorney’s prayer. In spite of a concerted effort by law
enforcement to teach first responders how to properly
seize electronic evidence, we still see instances where
the last access dates of files have been altered by officers
looking at the evidence post-seizure. It appears to be par-
ticularly alluring to take a look at anything involving sex,
but trampling on the evidence in their eagerness to see
what they have provides (for the ardent defense counsel)
a fortuitous result in which proper forensic procedures
were not followed and the dates of last access by the
defendant are now unknown.

Are there hundreds of other examples of digital altera-
tion? Absolutely, and they are appearing more and more
often in the courts. The good news is that we have gotten
better and better at detecting the alteration of electronic
evidence. More good news is that most people who try
to fabricate or alter evidence aren’t precisely intellectual
overachievers. The bad news is that there is a cadre of
unprincipled criminals who are superb at evidence alter-
ation — and they are often one step (and sometimes light
years) ahead of the good guys. |



BURDEN OF PROOF

Lying to My Children

ne of the great joys of hav-
ing young children is that,
unlike their older siblings,

your spouse or significant other, and
assorted family members and friends,
they have a genuine interest in what
goes on in your life while you are
away from them. Despite their tender
years, young children have an innate
understanding that you are a law-
yer, and that this means you are an
important person who does important
things. They especially understand
that when you are in court, you are
doing very important things. Aren’t
children wonderful?

So you return home from work, and
spend the obligatory time “oohing and
aahing” over the finger-paint pictures
on the fridge, the misshapen ceramic
ashtrays, and the indeterminate objects
painstakingly constructed out of Lego.
Then, your young child looks up at
you adoringly, and asks: “Daddy [or
Mommy],! what did you do in court
today?” You look down at that tender
young face, glistening with at least
one bodily fluid, and are faced with
an ethical dilemma. Lie, and make
your day sound exciting and, in the
process, make being a lawyer sound
like something worth seven years of
higher education. Tell the truth, and
leave your child wondering why on
earth you didn’t opt for a career in fast
food or automotive quick lube, either
of which would provide more excite-
ment, not to mention better stories,
than being a litigator.

Me? I lie. Like so many others, I
began my legal career certain that I

DaviD PauL Horowitz (dhorowitz@nyls.edu) practices as a plaintiff's personal injury litigator in New
York City. Mr. Horowitz teaches New York Practice at New York Law School, is a member of the Office
of Court Administration’s CPLR Advisory Committee, and is a frequent lecturer and writer on the subject.

“Daddy, What Did You Do

in Court Today?”

would have an endless supply of real-
life anecdotes and war stories with
which to regale any and all listeners.
Like so many of my colleagues, it did
not take long to have that dream, along
with others, wither and then die.

Had I elected to tell the truth,
my story would have run something
like this: I went to court to attend a
Preliminary Conference. I arrived in
court [late] and couldn’t find a seat.
I spent a few minutes calling out the
name of my case, looking, in vain, for
a glimmer of recognition on the face
of one of the 75 to 100 attorneys in the
room. I finally cadged a seat when a
colleague foolishly got up for a minute
to get a third “Additional Directives”
form, and buried my face in the New
York Times. Time passed. I traded my
New York Times for my neighbor’s
New York Post. More time passed. I
read and re-read a Pennysaver left
behind by another attorney, and then,
lo and behold, I finally saw . . . some-
one I went to law school with. More
time passed, we reminisced, and were
“shushed” every five or 10 minutes
by the court officer. I bent down low
in my seat and snuck a telephone call
on my cell phone, whispering behind
my cupped hand. More time passed.
Finally, my opponent arrived, claim-
ing to have been stuck in another part
upstairs, while snow visibly melted
on the shoulders of his coat. Then,
after a [insert the elapsed time] wait,
the case was called, my opponent
requested an adjournment [he was
covering the case for another attorney
who fell ill], and we were directed to
return in four weeks. Voila! In and

out in three minutes. Mission accom-
plished. After a full morning in court,
exhausted, I leave the courthouse and
catch the tail end of lunch hour. Then,
back to the office for an afternoon of
drafting bills of particulars or reports
to the carrier.

Wouldn’t you lie?

Attending preliminary and compli-
ance conferences, a necessary experi-
ence in almost every civil case since
the advent of Differentiated Case
Management (DCM), often mirrors the
experience described above. All too
often, counsel are unfamiliar with the
case they are covering and/or do not

An entirely unscientific,
purely personal,
list of conference order
pet peeves.

have the relevant [or any] portions of
the case file with them. These attor-
neys are often aided and abetted by
the court — often burdened with 100
or more conferences in a given morn-
ing — signing off on orders that are
often unclear, setting deadlines that are
vague or are unrealistic, and lacking in
enforcement mechanisms.

Having experienced this frustration
many times, I have drafted an entirely
unscientific, purely personal, list of
conference order pet peeves, modeled
on the David Letterman “Top Ten”
format. Along the way, I offer a sug-
gestion or two for improving the con-
ferencing experience.
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Top 10 Civil Conference
Complaints

#10 — “Depositions of All Parties
to Be Conducted Day to Day

Until Completed”

This language usually appears at or
about the time of the fourth or fifth
“compliance” conference, when depo-
sitions, previously court ordered, have
not been conducted. While an exqui-
sitely painful penalty to impose on the
attorneys in a case, draconian terms
such as these punish in equal measure
the recalcitrant attorney along with
the one who has been ready to go each
time.

usually it falls apart once more than
two witnesses are to be deposed, or
where there is any mildly complex
issue in the case.

Suggestion: Accurately assess the
likely length of a witness’s deposi-
tion, factoring in travel, preparation
time, bathroom and lunch breaks, and
attorney tardiness, lack of preparation,
and/or incompetence. Have any sub-
sequent witness “subject to call” (and
don’t forget to make the call).

#7 — “On or Before”
My personal nemesis, this language in
an order exponentially increases calen-

realistically assess whether a witness
can be deposed in one day. If not,
schedule two days in the order, so that
the deposition schedule does not get
derailed if the witness’s testimony is
not completed.

#6 — “No Adjournments Without
Prior Approval of the Court”
Everyone decries the decline in col-
legiality in the legal profession. The
idea that counsel cannot agree among
themselves to vary the date for per-
forming a task which, while set forth
in a court order, does not require a
submission to the court, frustrates any

This practice allows the attorneys to escape the court’s

clutches without agreeing to a date, after which the likelihood
of an agreement declines dramatically.

Suggestion: None. By this point,
there is little likelihood of swaying the
court to change its ruling. Grin and
bear it.

#9 — “Depositions to Be Held
at the Courthouse”
Language that occurs when the attor-
neys cannot agree about the location
of a deposition, it invariably indicates
that at least one of the attorneys is act-
ing like a jackass. Forgetting any num-
ber of aesthetic and practical issues,
the courthouse is rarely a location con-
ducive to putting the witness at ease,
thus hindering the ability to conduct
an effective deposition.

Suggestion: Offer to do the deposi-
tion at your office, opposing counsel’s
office, anyone’s office.

#8 — “All [Nine] Parties to Be
Deposed on [Insert Date]”

This is often perceived to be a time-sav-
ing device, the idea being that spread-
ing depositions in a simple case over
several days is inefficient. More often
than not, it is false economy. While it
sometimes works in the simplest case,
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daring problems. Instead of calendar-
ing a date for a deposition, it is neces-
sary to calendar a date to confer with
opposing counsel, a date to confirm
the deposition date, a date to make
certain a deposition date has been set
and calendar that date, and, finally,
the actual on or before date itself. This
practice allows the attorneys to escape
the court’s clutches without agreeing
to a date, after which the likelihood
of an agreement declines dramatically.
The need for this language usually
arises when the attorneys do not know
their clients’, or their own, availability.
Only slightly ameliorated by inserting
the follow-up language “and, if not
held on that date, to be held on [insert
date].”

Suggestion: Borrowing from GEICO,
an idea so simple even a caveman
could think about it: BEFORE the
conference, attorneys should obtain
at least three dates, spread over a
period of six to eight weeks (and timed
appropriately based upon the parties’
need for pre-deposition disclosure and
position in the case), when both they
and their clients are available. Also,

natural inclination attorneys have to
work with one another. The problem
arises when a court refuses to enforce
the terms of an agreement between
counsel that varies the terms of the
court’s order.

Suggestion: The safe practice is to
obtain a written stipulation, and have
it “so ordered,” every time attorneys
jointly wish to vary the terms of a
court order. More realistically, and eco-
nomically, courts can certainly enforce
stipulations between the parties that
do not impact on an appearance in
court or court filing. Can’t we all just
get along?

#5 — “Plaintiff to File Note of Issue
Within 90 Days of This Order”

This is a penalty with only one possible
victim: the plaintiff. When courts serve
a CPLR 3216 90-day notice on the par-
ties in a compliance conference order,
the burden to file, or extend the time,
or arrange for post-note disclosure, is
on the plaintiff, even if the defendant is
solely at fault for disclosure not being
completed. And the penalty, dismissal
of the plaintiff’s case, is usually way



out of proportion to the transgression,
even when it is the plaintiff who trans-
gresses.

Suggestion: Allow judges to be judg-
es [systemically], and, where appropri-
ate, make your case to the court to vary
the deadlines based upon the unique
factors in each case.

#4 — “To Be Completed Following
the Filing of the Note of Issue”
The other half of the court-served 90-
day notice is the prevalence of post-
note disclosure in today’s civil litiga-
tion practice. When the bulk of disclo-
sure in a given case is being conducted
post-note, the system is misaligned.
Suggestion: See #5, above.

#3 — “Supplement Within

30 Days of . ..”

When this language appears in orders,
it usually serves to direct a party to
supplement information in a prior dis-
closure or bill of particulars, within 30
days of a defined event. For example,
plaintiffs are often directed to supple-
ment specials in a bill of particulars
within 30 days of the plaintiff’s depo-
sition. Unfortunately, the plaintiff’s
knowledge, or lack of knowledge,
of particular information often bears
no relation to the defined event that
the requirement to supplement flows
from.

Suggestion: The CPLR already man-
dates prompt amendment or supple-
mentation of disclosure responses. Let
this mechanism do its job, and if a
party feels aggrieved, a motion to com-
pel amendment or supplementation is
always available.

#2 — “All Parties to Comply With
All Prior Orders Within 30 Days”
This language, by failing to specify
what it was, precisely, that was not
complied with in a prior order, leaves
the door wide open for disagreement
later on, about the terms of the order.
This often arises when one or more
parties are not certain what disclosure
has actually been completed.
Suggestion: Write out the terms of
the prior orders that have not been

complied with in the new order.
Clarity will be enhanced, and subse-
quent motion practice, if needed, will
be streamlined. Have someone with
good handwriting do the writing.

#1 — “To the Extent Not Furnished”
Again, how does this help? This lan-
guage means, once again, that one or
more of the attorneys does not know
what information has, or has not, been
disclosed. It is the refuge of the unpre-
pared. It places an ill-defined burden
on all parties, including those fully
compliant, to review their files and
divine what it is that they did not do,
or did not do completely, if anything.
Suggestion: Go to court armed with
all disclosure requests, responses, and
prior orders. After all, it is a disclosure
conference. Do not agree to the inclu-
sion of this language. Have the attor-
ney demanding this language specify

[lending your file materials if neces-
sary] the disclosure that was omitted
or incomplete.

Conclusion
My introduction notwithstanding, I
truly enjoy attending disclosure con-
ferences. Properly used, they are an
excellent tool for moving a case for-
ward, resolving disputes without
motion practice, and periodically
assessing and reassessing what is nec-
essary to satisfy the burdens you must
satisfy in order to prevail on a claim
or defense.

They are also a great way to run
into law school classmates you have
not seen in a while. |

1. I struggled for some time to come up with a
gender-neutral sentence that did not sound stilted
or awkward. I failed.

NYSBA Journal | June 2007 | 17



The Modern Cruise
Passenger’s Rights &
Remedies — Part Il

By Thomas A. Dickerson
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injured passengers may be brought in personam in

state or federal court based upon the doctrine of
“saving to suitors”! or may be removed to federal court.2
However, the passenger’s claim may be brought in rem
or quasi in rem against the ship, thereby coming within
the admiralty jurisdiction of a federal court.3 Generally,
the rights of the cruise line under maritime law are para-
mount to those of the injured or victimized passenger.#
“The purpose of 46 U.S.C. § 183(c) . . . ‘was to encourage
shipbuilding and (its provisions) . . . should be liberally
construed in the ship owner’s favor.”” It can be difficult
prosecuting passenger claims because of litigation road-
blocks, both substantive and procedural in nature.

Traditionally, a maritime case brought on behalf of

Limitation of Vessel Owner’s Liability Act

Ship owners are permitted under the Limitation of Vessel
Owner’s Liability Act® to limit their liability for passen-
ger claims to the value of the vessel. The Limitation Act
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provides in relevant part that ““[t]he liability of the owner
of any vessel . . . for any . . . loss . . . without the privity
or knowledge of such owner . . . shall not . . . exceed the
amount or value of the interest of such owner in such
vessel, and the freight then pending.””¢ The most recent
use of the Limitation Act was by the city of New York in
seeking to limit its liability for the 2003 deaths of 11 pas-
sengers in a crash of the Staten Island Ferry.” A Limitation
action can, if successful, dramatically limit a passenger’s
recoverable damages.8

THomAs A. DICKERSON is an Associate Justice of the Appellate Division,
Second Department of the New York State Supreme Court. Justice
Dickerson is the author of Class Actions: The Law of 50 States (Law
Journal Press, N.Y., 2007); Travel Law (Law Journal Press, N.Y., 2007);
Article 9 of 3 Weinstein, Korn & Miller, New York Civil Practice CPLR
(2005, 2006) and over 230 legal articles.




Passenger Tickets

A cruise passenger’s rights are, to a large
extent, defined by the terms and condi-
tions set forth in the passenger ticket.
Modern consumers expect the size of
the print in consumer contracts to be
large enough to be visible and readable.
New York State, for example, requires
consumer transaction contracts to be
“printed . . . clear and legible [in print]
eight points in depth or five and one-
half points in depth for upper case type
[to be admissible] in evidence in any
trial.”® Clearly, the microscopic terms
and conditions in passenger tickets are
meant to be unreadable and invisible.
In fact, maritime law, which governs
the rights and remedies of cruise pas-
sengers, preempts all state laws requir-
ing consumer contracts to be in a given
type size.l0 In addition, the terms and
conditions in passenger tickets may be
enforceable, even though the passenger
can neither read nor understand the lan-
guage in which the tickets are printed.1!

Time Limitations:
Physical Injury Claims
Many states allow injured consumers
at least 2.5 years in which to com-
mence physical injury lawsuits and up
to six years for breach of contract and
fraud claims. Maritime law, however,
allows cruise lines to impose very short
time limitations for the filing of claims
and the commencement of lawsuits. For
physical injuries occurring on cruise ves-
sels that touch U.S. ports,!2 passengers
may be required to file a claim within six
months and commence a lawsuit within
one year.!3 On occasion the courts may
decide not to enforce the one-year time
limitation because of a lack of notice.14
For non-physical injury claims, cruise
lines may impose even shorter time
limitation periods.’> On occasion, the
courts may decide not to enforce these
particularly short time limitations.16

Jurisdictional Issues

Most consumers purchase cruise vaca-
tions from their local retail travel agent.
The cruise will depart from one of sev-
eral domestic ports of call, typically,
where the cruise line is headquartered,
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Traditionally, cruise ships have
not been held vicariously liable
for the medical malpractice

of the ship’s doctor.

e.g., New York, Miami, Florida or Seattle, Washington.
Even though cruise companies may distribute brochures
through and take orders from retail travel agents, such
marketing activities are insufficient to serve as a basis for
jurisdiction.’” The “solicitation-plus” doctrine governs
jurisdiction in travel cases with the “plus” equivalent
to contract formation in the local forum.!® With the pos-
sible exception of Internet sales through interactive Web
sites,19 the courts have generally held that contract forma-
tion does not take place at the consumer’s location. Some
courts, however, have been willing to assume jurisdiction
on little more than local advertising.20

Forum Selection Clauses

The passenger ticket may contain a forum selection
clause and a choice of law clause, both of which can
have a negative impact upon the passenger’s ability to
prosecute his or her claim. A forum selection clause may
require that all passenger lawsuits be brought in the local
court where the cruise line is headquartered.?! Generally,
such clauses are enforceable.22 “A forum selection clause
is enforceable unless (1) ‘the incorporation of the clause
was the result of fraud, undue influence, or overreaching
bargaining power; (2) the selected forum is so gravely
difficult and inconvenient that [the complaining party]
will for all practical purposes be deprived of its day in
court; or (3) enforcement . . . would contravene a strong
public policy of the forum in which the suit is brought.””23
In addition, notice of the forum selection clause must be
adequate.?* Recently, two major cruise lines have drafted
and implemented a forum selection clause that not only
requires that all lawsuits be brought in a specific forum
such as Florida or Washington but that the lawsuit must
also be brought in U.S. District Court. The enforcement of
what amounts to a “sovereign selection clause” may have
the effect of eliminating jury trials otherwise available in
state court.?>

Choice of Law Clauses

In addition to forum selection clauses, passenger tickets
may also designate the law to be applied in resolving
any dispute which may arise. The law selected may be
that of the Bahamas,?¢ China,?” Italy,?8 or pursuant to the
Strasbourg Convention.?? Choice of law clauses are, gen-
erally, enforceable unless the passenger can demonstrate
that enforcement would be unreasonable, or to prevent
fraud or overreaching3 or that “enforcement would con-
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travene a strong public policy of the forum in which the
suit is brought.”31

Medical Malpractice Disclaimer

A cruise passenger at sea and in medical distress does not
have any meaningful choice but to seek treatment from
the ship’s doctor. Traditionally, cruise ships have not been
held vicariously liable for the medical malpractice of the
ship’s doctor or medical staff, as in Barbetta v. S/S Bermuda
Star.32 See, for example, Carlisle v. Carnival Corp.,?3 a case
involving a 14-year-old female passenger who became “ill
with abdominal pain, lower back pain and diarrhea and
was seen several times in the ship’s hospital by the ship’s
physician ‘who misdiagnosed her condition as flu when,
in fact, she was suffering from an appendicitis.” After
several days of mistreatment she was removed from the
cruise ship, underwent surgery after her appendix rup-
tured and was rendered sterile. The Florida District Court
of Appeal found, however, that cruise lines may be held
vicariously liable for the malpractice of ship’s doctor. This
decision was recently reversed by the Florida Supreme
Court3* on the grounds that “Florida district courts of
appeal must adhere to the federal principles of harmony
and uniformity when applying federal maritime law,” in
essence, following the Barbetta case.

Shore Excursion Disclaimers

The courts have been willing to enforce disclaimers of
liability regarding accidents that occur during shore
excursions.?> Such a disclaimer may not be enforceable
if the injured passenger relied upon representations or
warranties regarding safety,3 competence and reliability
of on-shore suppliers of travel services.

Force Majeure/Act of God Defense

The cruise line may claim that a delay in sailing or a can-
cellation of the cruise vacation or an itinerary change was
caused by a storm or hurricane,? that is, an Act of God.
As stated by the U.S. Supreme Court in 1887 in Majestic,38
“the act of God is limited . . . to causes in which no man
has any agency whatever; because it was never intended
to arise.” Acts of God may include storms at sea®® and
snowstorms.*0 To prevail, however, the carrier must
establish a causal connection between the Act of God or
force majeure and the carrier’s failure to deliver timely
transportation. In addition, the carrier must prove that it
acted reasonably to reinstitute the transportation service
once the snowstorm or unexpected event ceased.4!

Limitations on Recoverable Damages

Cruise vessels that touch U.S. shores may not disclaim
liability for loss, death, damage or delay caused or con-
tributed to by the vessel’s negligence.*2 In 1996 the cruise
industry was able to convince Congress to enact a provi-
sion permitting provisions or limitations in contracts,



agreements or ticket conditions of carriage with passen-
gers which relieve the operator of a vessel from “liabil-
ity for infliction of emotional distress, mental suffering,
or psychological injury.”#3 Such a disclaimer does not
apply to physical injuries or those arising from being “at
actual risk of physical injury” caused by the negligence or
intentional misconduct of the cruise vessel or crew. Nor
does such a disclaimer limit liability arising from “sexual
harassment, sexual assault or rape.”

The Athens Convention

While the United States is not yet a signatory to the
Athens Convention, passengers on cruises that do not
touch a U.S. port should be aware of its liability limit-
ing provisions. Some cruise contracts contain language
limiting the passenger’s recoverable damages under the
Athens Convention to Special Drawing Rights (SDRs).44
The 1976 Protocol to the Athens Convention provides a
damage limit of 46,666 SDRs, while the 1990 Protocol pro-
vides for 175,000 SDRs. The Athens Convention is impor-
tant since it may apply to as many as 20% of U.S. cruise
passengers who annually “sail from, and back to, for-
eign ports, like a Mediterranean or Caribbean cruise.”4>
The Athens Convention is presently

the subject of discussions amongst

interested parties; proposed changes

are available from the International

Maritime Organization.46

Conclusion

Cruise vacations can be wonderful
experiences. However, potential cruise
passengers are well advised to think
carefully about their legal rights should
they be injured or otherwise dissatis-
fied with a cruise vacation. |

1. See Michael D. Eriksen, U.S. Maritime Public
Policy Versus Ad-hoc Federal Forum Provisions in Cruise
Tickets, Fla. B.J., Dec. 2006, p. 21:

“By reason of the saving clause, state courts
have jurisdiction in personam, concurrent with
the admiralty courts, of all [common law]
causes of action maritime in their nature.” . . .
More recently, in Lewis v. Lewis & Clark Marine,
Inc., 531 U.S. 438, 454-55 (2001), the court
forcefully reaffirmed that both a state forum
choice and a trial by jury are remedies “saved”
absolutely to maritime common law suitors
in the U.S. by the Saving to Suitors Clause of
28 U.S.C. § 1333(1). . . . Thus, under Saving to
Suitors since 1789, all maritime common law
suitors otherwise required to sue in the U.S.
have been entitled to initiate in state court
and to remain there unless and until removed
by a defendant to federal court on diversity
grounds. Maritime common law state court
actions which fail any requirement for federal
diversity jurisdiction cannot be removed to
federal court at all.”

Recently, however, the two largest cruise lines, Carnival and NCL, have intro-
duced into their passenger contracts a federal forum selection clause which
may require that all passenger claims be litigated in a federal court in Florida.
See infra, note 25.

2. See, e.g., Giordano v. Norwegian Cruise Line, No. 06CV1270, 2006 WL
1229085 (E.D.N.Y. May 4, 2006) (passenger’s physical injury case removed to
federal court on basis of diversity jurisdiction); Pate v. Princess Cruise Lines, Ltd.,
No. 3:04-CV-0259-RRB, 2006 WL 278607 (D. Alaska Jan. 26, 2006) (passenger’s
physical injury claim arising from slip and fall in shower in shore excursion
hotel removed to federal court and motion to remand denied).

3. See,e.g., Dresdner Bank AG v. M/V Olympia Voyager, 463 F.3d 1210 (11th Cir.
2006) (banks and Italian catering company bring in rem action against Greek-
flagged and Liberian-owned cruise ship; U.S. law applied to enforce maritime
lien).

4. Schwartz v. S.S. Nassau, 345 F.2d 465, 467 (2d Cir. 1965) (case involving a
passenger’s physical injuries, applies equally today).

5. 46 US.C. ch. 305.

6. Inre Royal Caribbean Cruises, Ltd., 55 F. Supp. 2d 1367, 1370 (S.D. Fla. 1999),
aff'd sub nom. Royal Caribbean Cruises v. Hommen, 214 F.3d 1356 (11th Cir. 2000).

7. See Tim Akpinar, Defeating Limitation of Liability in Maritime Law, Trial
Mag., Feb. 2006, pp. 44-45:

“Before a Staten Island ferry struck a pier on October 15, 2003, kill-
ing 11 people and injuring more than 60, most of the passengers
were unaware of an arcane concept of maritime law known as
limitation of liability. . . . After an investigation revealed that the
pilot in the Staten Island ferry crash had passed out at the helm the
city of New York, citing the act, filed a complaint seeking to limit
its liability to $14.4 million, the post casualty value of the ferry.
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... Limitation of liability was invoked in the loss of the Titanic,
which in April 1912 struck an iceberg and sank, taking more than
1,500 lives. In the wrongful death and injury lawsuits that fol-
lowed, Supreme Court Justice Oliver Wendell Holmes held that
the Titanic’s British owner should be allowed to limit liability to the
ship’s post-casualty value, which amounted to about $92,000 for a
cluster of its remaining lifeboats.”

8. In re UFO Chuting of Hawaii, Inc., 233 F. Supp. 2d 1254 (D. Haw. 2001)
(plaintiffs went parasailing and, unfortunately for them, rope attaching them to
the boat snapped, causing them to fall into the water); In re Complaint of Illusions
Holdings, Inc., 78 F. Supp. 2d 238 (S.D.N.Y. 1999) (scuba accident; exoneration
under Limitation Act granted); In re Bay Runner Rentals, Inc., 113 F. Supp. 2d
795 (D. Md. 2000) (personal watercraft accident; exoneration under Limitation
Act denied).

9. CPLR 4544. See, e.g., Walch v. N.Y. Sports Club Corp., N.Y.L.]., Mar. 21, 2001,
p- 19 (Civ. Ct.) (applicability to health club contracts discussed); Hamilton v.
Khalife, 289 A.D.2d 444, 735 N.Y.S.2d 564 (2d Dep’t 2001) (applied to car rental
contracts); Bauman v. Eagle Chase Assocs., 226 A.D.2d 488, 641 N.Y.S.2d 107 (2d
Dep’t 1996) (applied to home improvement contracts).

10.  Lerner v. Karageorgis Lines, Inc., 66 N.Y.2d 479, 497 N.Y.S.2d 894 (1985)
(enforcement of time limitation provision in four-point type; maritime law
preempts New York’s statute requiring consumer contracts to be in 10-point
type).

11.  Paredes v. Princess Cruises, Inc., 1 E. Supp. 2d 87 (D. Mass. 1998) (time
limitations in passenger ticket in English language enforced even though pas-
senger was unable to read English).

12. Lerner, 66 N.Y.2d 479 (46 U.S.C. § 183(b) time limitations apply only to
cruise vessels touching U.S. shores).

13.  Oltman v. Holland Am. Line-USA, Inc., No. C05-1408]JCR, 2006 WL 2222293
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Military Voting Rights
Protection in New York

By John C. Bivona and Alexander M. Selkirk, Jr.

vation of a democracy. No aspect of voter protec-

tion is more important than its application to our
military personnel who risk their lives in foreign lands
to protect our democratic way of life. Article 10 of the
New York Election Law sets forth the basics of the service
member’s rights and duties involved in the selection of
our elected officials.

Protecting the right to vote is essential to the preser-

Statutory Eligibility
In New York, the right to vote by military ballot applies
to service members of the Army, Navy, Marine Corps,
Air Force, and Coast Guard along with employees of the
Coast and Geodetic Survey, the public health service, the
National Guard when called in to federal service, as well
as cadets or midshipmen at the U.S. Military, Naval, Air
Force and Coast Guard academies.! To be eligible, the
New York resident who was in active military service
must be absent from the election district on the day of
registration or election or a voter discharged from mili-
tary service, within 30 days of an election.2 The same pro-
vision allows the parent, spouse or child accompanying
the military voter the same opportunity if he or she is a
qualified voter and resident of the same election district
as the service member.

The right to vote by military ballot does not extend to
members of the U.S. Maritime Service,3 but does apply to
prisoners of war.*
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Registration and Application

An attorney called upon to represent a service member
or his or her dependent whose ballot has been challenged
in a general or special election must not only be aware of
eligibility but time limits applicable to the registration,
obtaining and filing of military ballots.

Article 10 provides that, no later than 35 days before
an election, the names and addresses of all military vot-
ers who filed applications for military ballots by such day
and who are not already registered shall be registered
by the Board of Elections in the election district of their
residence.> The Board of Elections that registers the mili-
tary voter is empowered in the space designated “other
remarks” to enter the military address of the voter, that
being the address where the voter is assigned in per-
formance of his or her military duties, or such military
address as shall be entered in the computer files from
which the computer-generated list is prepared.6

These registration poll records are stamped or marked
conspicuously with the legend “Military Voter”; or the
records of such military voters in the computer files
are coded in a manner which distinguishes such voters
from other voters in such files. The Board of Elections is
further empowered to alter the military address of the
military voter to such extent as may be necessary to the
security and safety of the United States. A military voter
is not required to register personally and an application
for a military ballot shall constitute permanent personal



registration. A military voter is deemed registered under
the rules and regulations prevailing under the permanent
personal registration upon the filing of the application
and the entering of his or her name in the appropriate
registration records.”

Notwithstanding the legal provision that a military
voter may not be required to register personally, in the
past the courts have allowed the military voter the right
to register personally where the individual was a member
of the Armed Forces and would be absent from his or her
election district on Election Day.8

Between 90 and 75 days before the general election,
each county or city Board of Elections is required to
send each person who is registered as a military voter,
and to every other military voter in such county or city
for whom it has a military address, an application for a
military ballot for such general election in the form that
is prescribed by the State Board of Elections, which must
include a place for such military voter to enroll in a party,
on a postcard bearing the return address of such Board
of Elections.” The State Board of Elections must forward
to the appropriate Board of Elections all applications it
receives for military ballots.

An application from a military voter not previously
registered must be received by the local Board of Elections
where the military voter otherwise resides no later than
10 days before a general or special election, or 25 days
before a primary election, in order to entitle the applicant
to vote in such election. Where a military voter is already
registered, the application must be received at least seven
days before an election in order to entitle the applicant to
vote at such election, except that an application from a
military voter who delivers his or her application to the
Board of Elections in person must be received no later
than the day before the election.10

The Board of Elections is required to add immediately
to registration records the name and residence and mili-
tary address of every military voter not previously reg-
istered, upon receipt of a valid application for a military
ballot. If a valid application for a military ballot is received
by a Board of Elections from a person already registered
other than as a military voter from the residence address
set forth in such application, then the Board shall mark
the registration records of such voter in the same manner
as the registration records of other military voters.!!

Each year the Board of Elections is required to pre-
pare a list of names and residence addresses for primary
election party enrollments of military voters appearing
on such registration poll records. This list must be pre-
pared no later than seven days preceding an election. It is
required that one copy be kept at the office of the Board of
Elections for public inspection and the Board is required
to transmit one copy to the chairman of each political
party in the county upon written request.12

The law provides that if a Federal Postcard Application
Form is received from a person who is qualified to vote
as a military voter but who is not previously registered
as one, the Federal Postcard Application Form is to be
treated in all respects as an application for registration
and enrollment as a military voter and for a military bal-
lot. It is further provided that if such Federal Postcard
Application Form is received from a person already
registered as a military voter, then the application shall
be treated in all respects as an application for a military
ballot.13 If the Board of Elections denies the application of
a person in military service to register to vote or to receive
a military ballot, such Board of Elections is required to
immediately send the applicant a written explanation for
such denial.14

The application may be signed by
the spouse, parent, adult child,
brother or sister of the military voter.

A qualified voter who has been enlisted in the military
service but who has not taken the oath of allegiance prior
to 30 days preceding a general or special election, as well
as the spouse, parent or child residing in the same elec-
tion district as such voter, is entitled to register before the
Board of Elections of his or her county of residence on
or before the 10th day preceding such election, provided
the individual shall on or before the day of such election
actually be in the military service. The voter shall then
receive a military ballot and the registration record will
be stamped with the legend “Military Voter” in accor-
dance with the Election Law.15

Alocal Board of Elections may send to any spouse, par-
ent, adult child, brother or sister of a military voter who is
serving outside the continental limits of the United States
an application for a military ballot in the form set forth by
the State Board of Elections. The application is to be on a
postcard addressed to the appropriate Board of Elections
and must include a statement reading, “I understand that
this application will be accepted for all purposes as the
equivalent of an affidavit and, if it contains a material
false statement, shall subject me to the same penalties as
if I had been duly sworn.”16

The application may be signed by the spouse, par-
ent, adult child, brother or sister of the military voter.
Upon receipt of such an application from the relative of a
military voter, the Board of Elections is required to mail
a military ballot to the military voter together with an
application for a military ballot and instructions that such
application must be completed and returned together
with an envelope containing the military ballot. No ballot
sent to a military voter upon the application of a relative
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of such military voter shall be cast or canvassed unless a
completed application for a military ballot signed by such
military voter is received with the ballot.1”

The courts of the state have always given a military
voter the option of registering and voting as any other
qualified citizen or, alternatively, by military ballot, and
leave this decision with the individual and not with the
local Board of Elections.18

It should be noted that a military voter may vote by
absentee ballot rather than military ballot as long as he
or she complies with all other provisions of the Election
Law.19

Distribution and Return of the Ballot

The State Board of Elections has a principal responsibil-
ity for taking all necessary steps to effectuate the provi-
sions of any other legislation in order to fully utilize any
federal or other facilities in the distribution of military
ballots. It has the power to adopt and promulgate orders
and regulations with regard to military voters of the state
of New York.20 Similarly, the State Board of Elections is
responsible for providing information regarding voter
registration procedures and absentee ballot procedures
applicable to military and special federal voters wishing
to register or vote in any jurisdiction of the state.2!

The courts of the state have always
given a military voter the
option of registering and voting
as any other citizen.

Recently enacted New York law provides that bal-
lots for military voters must be mailed or otherwise
distributed by the Board of Elections 32 days before a
primary or general election, 25 days before a New York
City Community School Board District or City of Buffalo
School District election, 14 days before a village election
conducted by the Board of Elections and 12 days before
a special election. A voter who submits a military ballot
application is entitled to a military ballot thereafter for
each subsequent election through and including the next
two regularly scheduled general elections held in even
number years, including any runoffs that may occur, pro-
vided such application shall not be valid for any election
held within seven days after its receipt.

Ballots shall also be mailed to any qualified mili-
tary voter who is already registered and requests such
military ballot from such Board of Elections in a letter,
which is signed by the voter and received by the Board of
Elections not later than the seventh day before the elec-
tion for which the ballot is requested and which states the
address where the voter is registered and the address to
which the ballot is to be mailed. The Board of Elections is
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required to enclose with such ballot a Form Application
for a military ballot.22

With regard to a primary election, the Board is
required to deliver only the ballot of the party with which
the military voter is enrolled according to the military
voter’s registration records. In the event a primary elec-
tion is uncontested in the military voter’s election district
for all offices or positions except the party position of a
member of the ward, town, city or county committee, no
ballot shall be delivered to the military voter for such
election and the military voter shall be advised of the
reason why he or she shall not receive a ballot.23

If the local Board of Elections of any county fails to
mail or otherwise distribute ballots to military voters of
such county by the date required in the Election Law, that
Board is required to notify the State Board of Elections
in writing of the facts and reasons for such noncompli-
ance.?* Thereafter, ballots are required to be distributed to
persons whose names and military addresses are added
to the registration poll ledgers as military voters, except
that the military ballots may be delivered by hand to the
military voters who personally file an application with
the Board of Elections of their county of residence. The
military ballot shall be delivered to such military voter
together with a ballot envelope and a second envelope
addressed to the appropriate Board of Elections on which
it is printed “Official Election Balloting Material — Via Air
Mail.”25

Each local Board of Election must cast and count all
military ballots it receives before the close of the polls
on Election Day. It must also do so for ballots contained
in envelopes showing a government postal cancellation
mark or showing a dated endorsement of receipt by
another agency of the United States Government with a
date no later than the day before the election and received
by such Board of Elections not later than seven days fol-
lowing the date of a primary or special election and not
later than 13 days following the day of a general election.
These ballots are to be processed in the same manner as
the Election Law provides for the processing of absentee
ballots.26

In marking the ballot, the military voter is required to
mark the military ballot in the same manner as an absen-
tee ballot. After marking the ballot, he or she must fold
the ballot and enclose it in the ballot envelope bearing
the military voter’s statement and seal the envelope. He
or she must then properly complete the requested infor-
mation and sign the statement. The envelope containing
the ballot is then to be inserted in the envelope addressed
to the appropriate Board of Elections, which should
be mailed or otherwise delivered to the local Board of
Elections of the military voter’s county of residence.?”

The courts of the state have made every effort to
prevent the military ballot from being invalidated and
have held such ballot to be valid even where it contained



extraneous marks or was noncompliant with the require-
ments as to the place of marking ballots.28 In like manner,
the courts have also held that the failure to seal a military
ballot envelope did not invalidate the vote where the bal-
lot envelope was enclosed in a sealed envelope addressed
to the Board of Elections.?? The courts have further held
that the marking of a military ballot and its enclosure in
the accompanying envelope are presumed to have been
done by the service member personally.30

To further preserve the validity of the military bal-
lot, state Election Law provides that the State Board
of Elections and the County Board of Elections shall
determine three days before the first day for the distribu-
tion of military ballots the names of all candidates duly
nominated for public office and the amendments, refer-
enda, propositions and questions to be voted on for such
ballots. If at a later date the nomination of any candidate
named on a military ballot is found invalid, the ballot
shall still be valid but no vote cast for any such candidate
and such ballot shall be counted at the election.

The failure of the County Board of Elections to include
the name of any candidate or any amendment, referen-
dum, proposition or question on the military ballot shall
not in any way affect the validity of the election with
respect to the office for which the nomination was made
or the validity of the military ballot as to any other mat-
ter.31 New York courts have consistently upheld the intent
of this statute long before its enactment.32

The cost of printing, mailing, and return postage as
well as all other costs and expenses incurred with regard
to the administration of military voting, aside from those
charges borne by the State Board of Elections, is a county
charge and in the city of New York is a city charge, and
is appropriated and paid in the same
manner as all other election costs.33

Registration Cancellation
The fact that a military voter is dis-
charged from the military service does
not in and of itself result in the cancel-
lation of his or her registration. New
York law provides that if the Board
of Elections receives notice from a
military voter that the voter has left
the military service and is residing at
his or her residence address, the Board
shall cross out or otherwise obliterate
the “Military Voter” legend on the vot-
er’s registration and thereafter treat
such records as if the individual was a
regularly registered voter in the elec-
tion district of his or her residence.34
It is further provided that if any
ballot, application form or other mail
sent to a military voter at his military

address by the Board of Elections is returned by the Post
Office as undeliverable, the Board of Elections is required
to ascertain that the military member is residing at the
address given on his registration records as his perma-
nent address. If the member is found to be residing at the
permanent address, the Board will not send the voter any
further military ballots unless he applies in the ordinary
mannet, giving a new military address.

If it is determined that the military voter is not resid-
ing at the permanent address, the Board of Elections is
required to send a confirmation notice to the military
voter at the voter’s military address by first class mail,
return postage guaranteed, and shall place the registra-
tion of the voter in an active status. If, however, the voter
notifies the Board of Elections that he or she has moved
to a new military address, the Board is then required to
restore the registration of the voter to active status in the
same manner as applicable to any other voter seeking
re-registration of voting rights from inactive status.®
The Board of Elections is further required to process and
preserve the records of such registrations, including the
original applications for each registration, in the same
manner and for the same period of time as the records of
other voters under permanent personal registration.3¢

Like any other registered voter, military voters may
have their registration cancelled for such acts as convic-
tion of a felony disqualifying them from voting, being
adjudicated an incompetent, refusing to take a challenge
oath, permanently changing their residence outside the
city or county where their permanent registration is filed,
failing to vote in two consecutive general elections and
personally requesting removal of their name from the list
of registered voters.3” Military voters whose registration
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is cancelled for one of these causes are nevertheless eli-
gible to re-register in the same manner as any other voter
once the disability is lifted, where they otherwise elect to
do s0.38 Upon cancellation of the registration of a mili-
tary voter for one of these causes, the Board of Elections
is required to notify the voter at his or her last military
address and at his or her permanent residence address of
the fact of the cancellation, the reason, and the right to re-
register within the requirements of the Election Law.3?

In construing the cancellation provision of the Election
Law, the Appellate Division found that a technical ser-
geant in the Air Force who was stationed in another
state was qualified to vote as a resident of a New York
City, where he had lived in the city for seven years while
stationed at an Air Force base and continued to file a
state tax return and unequivocally stated his intention to
return to the city where he retired from the military.40

Liberality of Application

The true effectiveness of the provisions of the Election
Law regarding military voting lies in the flexibility of
their application. A specific provision of Article 10 sets
forth that its provisions are to be liberally construed for
the purpose of providing military voters the opportunity
to vote and the State Board of Elections shall have the
power to adopt and promulgate regulations to effectuate
the provisions of this Article.4!

The courts, taking a similar approach, have frequently
applied the law to facilitate the efficacy of the service
member’s ballot. For instance, a military ballot that was
marked first in pencil over which there was superim-
posed in ink a cross mark in the voting square, was valid
and the court held that it should have been counted.*2

In still another case where the Board of Elections
had received an application for what was described as a
domestic military ballot and erroneously placed thereon
the number of an election district other than that of the
voter’s residence and registered him in the wrong district
and sent him a ballot to be voted therein, the court held
that the voter was to be considered a voter in that dis-
trict and the ballot counted for any candidate for whom
the voter could vote if personally present in his polling
place.#

In a situation where there was no buff card with which
to compare the voter’s signature on a military ballot, the
Appellate Division for the Second Department held that
this was not grounds for invalidating the vote absent a
showing lack of compliance with the provisions govern-
ing registration of military personnel.#4

Conclusion

U.S. Supreme Court Justice John Marshall Harlan wrote,
“In respect of civil rights, all citizens are equal before the
law. The humblest is the peer of the most powerful.”4 In
a free and democratic society no right is more essential
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to the preservation of honest and efficient government
than the right to vote. By the same token, few are more
deserving with regard to exercising that right than those
who selflessly offer up their very lives to protect and
preserve our freedoms. It is, therefore, essential for attor-
neys representing military clients as well as Election Law
practitioners to be aware of those statutes that enable
American service personnel to vote wherever they are
assigned. We cannot claim to be the arsenal of democracy
if the most fundamental right of its existence is denied to
those essential to its survival. [

N.Y. Election Law § 10-102(1) (“Elec. Law”).
Elec. Law § 10-102(2).
Op. Atty. Gen. 391 (1944).
Id.
Elec. Law § 10-106(1).
Elec. Law § 10-106(2).
Id.
Sullivan v. Cohen, 183 Misc. 141, 50 N.Y.S.2d 185 (Sup. Ct., N.Y. Co. 1944).
Elec. Law § 10-106(4).
. Elec. Law § 10-106(5).
Elec. Law § 10-106(6).
Elec. Law § 10-106(7).
Elec. Law § 10-106(7a).
Elec. Law § 10-106(8).
Elec. Law § 10-106(10).
Elec. Law § 10-106(11).
Id.
Sullivan, 183 Misc. 141.
Elec. Law § 10-122.
. Elec. Law § 10-124(1).
. Elec. Law § 10-124(2).
. Elec. Law § 10-108(1).
. Id.
. Elec. Law § 10-108(2).
. Elec. Law § 10-108(3).
. Elec. Law § 10-114(1), (2).
. Elec. Law § 10-112.
28. In re Cosgrove, 46 N.Y.S.2d 181 (Sup. Ct., Richmond Co. 1943), modified on
other grounds, 267 A.D. 822, 46 N.Y.S.2d 195 (2d Dep't), aff'd, 292 N.Y. 111, 54
N.E.2d 33 (1944).
29. Seeid.
30. In re Waggoner, 270 A.D. 455, 60 N.Y.S5.2d 778 (3d Dep’t 1946).
31. Elec. Law § 10-116.
32. See In re Luther, 185 Misc. 921, 57 N.Y.S.2d 871 (Sup. Ct., Ontario Co.), aff'd,
269 A.D. 965, 59 N.Y.S.2d 386 (4th Dep’t 1945); see also Perfetti v. Nehill, 7 A.D.2d
611, 178 N.Y.S.2d 371 (3d Dep't), aff'd, 5 N.Y.S.2d 771, 179 N.Y.S.2d 865 (1958).

33. Elec. Law § 10-118.

34. Elec. Law § 10-106(12).

35. Elec. Law § 10-109(2).

36. Elec. Law § 10-109(3).

37. Elec. Law §§ 5-400, 10-109(4).

38. Elec. Law § 10-109.

39. Elec. Law § 10-109(5).

40. DiMaggio v. Cicotti, 179 A.D.2d 1092, 579 N.Y.S5.2d 789 (4th Dep’t), appeal
dismissed, 79 N.Y.2d 850, 580 N.Y.S.2d 197 (1992).

41. Elec. Law § 10-126.

42, In re Mahoney, 267 A.D. 478, 47 N.Y.5.2d 234, aff'd, 292 N.Y. 710, 56 N.E.2d
119 (1944).

43.  Cosgrove, 46 N.Y.S.2d 181.
44. Franke v. McNab, 73 A.D.2d 679, 423 N.Y.S5.2d 494 (2d Dep’t 1979).
45.  Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).
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and Underinsured
Motorist Update — Part |

A Review of Cases Decided in 2006

By Jonathan A. Dachs

s in the past, 2006 was an active and notable
Ayear in this constantly evolving and extremely

complex area of insurance law. Indeed, so many
interesting and significant decisions were handed down
in 2006 that it is necessary to present this summary in
two parts. This installment addresses general issues perti-
nent to uninsured motorist (UM), underinsured motorist
(UIM) and supplementary uninsured motorist (SUM) law
and practice. In Part II, which will appear in a following
issue of the Journal, I will review several additional gen-
eral issues, as well as certain issues more specific to the
different types of coverage.
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Insured Persons — “Residents”

The definition of an “insured” under the UM and SUM
endorsements includes a relative of the named insured,
and, while residents of the same household, the spouse
and relatives of either the named insured or spouse. The
concept of residence has two components — physical pres-
ence and intent to remain.

In Rohlin v. Nationwide Mutual Ins. Co.,! the court noted
that “[t]he term "household,” as used in insurance poli-
cies, is ambiguous. Thus, ‘its interpretation requires an
inquiry into the intent of the parties,” and the term should
therefore be interpreted in a manner favoring coverage, as



should any ambiguous language in an insurance policy.”
Moreover, the court observed that the issue of whether
an individual is a member of the insured’s household
is often “best resolved by the trier of fact, ‘taking into
account the reasonable expectations of the average per-
son purchasing [automobile liability] insurance, as well
as the particular circumstances of [this] case.””

In State Farm Mutual Automobile Ins. Co. v. Jackson,?
the court observed that “‘[a] resident is one who lives

The claimant must be an “occupant”
of a particular vehicle to qualify for
coverage under the UM or SUM
coverage of that vehicle’s policy.

in the household with a certain degree of permanency
and intention to remain.”” In that case, the evidence
established that the respondent, the father of six children,
resided in Dunkirk, New York, with his girlfriend, who
was the children’s mother. The respondent was unem-
ployed and received disability benefits that were sent to
the girlfriend’s address in Dunkirk. The accident occurred
in Dunkirk when the respondent was a passenger in an
uninsured car driven by a Dunkirk resident. After his
hospitalization, the respondent was released to the care
of his girlfriend in Dunkirk and all of his follow-up care
took place in Dunkirk. Under these circumstances, the
court upheld the jury’s verdict that the respondent was
not a member of his mother’s household, but, rather, a
member of his girlfriend’s household (only).

Occupants

The claimant must be an “occupant” of a particular
vehicle to qualify for coverage under the UM or SUM
coverage of that vehicle’s policy. As defined in the man-
datory UM endorsement, the term “occupying” means
“in or upon or entering into or alighting from” a vehicle.
Similarly, the Regulation 35-D SUM endorsement defines
“occupying” as “in, upon, entering into, or exiting from
a motor vehicle.”

In Travelers Property Casualty Co. v. Landau,? the evi-
dence established that the claimant/insured exited from
his parked vehicle intending to help his friend make
a delivery of food he was unloading from a minivan
parked across the street. When the friend declined his
offer of help, he turned and walked back to his vehicle.
As he was preparing to re-enter his vehicle, he was struck
from behind by another vehicle. Under these facts and
circumstances, the court held that the finding that the
claimant was not “occupying” his vehicle at the time of
the accident was supported by a fair interpretation of
the evidence. The trial court, which heard the witnesses
and was in the best position to evaluate their credibility,

resolved the issues of fact as to whether the claimant had
departed from his vehicle incident only to some tempo-
rary interruption in the vehicle’s journey. Thus, the trial
court adequately determined whether his original occu-
pancy could be deemed continuing in nature or, if not,
whether at the moment he was struck, he was actually
in the process of “entering into” his vehicle or merely
intending to do so.

“Motor Vehicles”

The UM/SUM endorsements refer to the payment of
damages for bodily injury caused by uninsured “motor
vehicles,” but do not specifically define the types of
vehicles included within the coverage. In Liberty Mutual
Fire Ins. Co. v. Rondina,* the court held that because all-
terrain vehicles (ATVs) are specifically excluded from the
definition of motor vehicles set forth in Vehicle & Traffic
Law § 125, uninsured motorist coverage did not encom-
pass a claim for injuries sustained by a passenger in an
uninsured ATV.

“Accidents”

The UM/SUM endorsements provide for benefits to
“insured persons” who sustain injury caused by “acci-
dents” “arising out of the ownership, maintenance or
use” of an uninsured motor vehicle. In Liberty Mutual
Ins. Co. v. Goddard,? the court reiterated the well-settled
rule that “an intentional and staged collision caused in
furtherance of an insurance fraud scheme is not a covered
accident under a policy of insurance. In Eagle Ins. Co. v.
Gueye,b the court clarified that if the liability insurer is
entitled to disclaim bodily injury coverage to the claimant
on the ground that the injuries were not the result of an
accident, “there can be no recovery for the same injuries
under the uninsured motorist endorsement.””

Duty to Provide Timely Notice of Claim
The UM and SUM endorsements require the claimant, as
a condition precedent to the right to apply for benefits,
to give timely notice to the insurer of an intention to
make a claim. Although the mandatory UM endorsement
requires such notice to be given “within ninety days or
as soon as practicable,” Regulation 35-D’s SUM endorse-
ment requires simply that notice be given “as soon as
practicable.” A failure to satisfy the notice requirement
vitiates the policy.8

As reported on last year, the Court of Appeals defini-
tively spoke to the issue of the “no-prejudice” rule in
two cases decided on the same day in April 2005. In Argo
Corp. v. Greater New York Mutual Ins. Co.,° the Court held
that the general “no-prejudice” rule applicable to liabil-
ity insurance policies was not abrogated by Brandon v.
Nationwide Mutual Ins. Co.10 Three years earlier, Brandon
had held that the carrier must show prejudice before
disclaiming based on late notice of a lawsuit in the SUM
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context. In Argo, the Court stated that Brandon should not
be extended to cases where the carrier received unreason-
ably late notice of the claim. Insofar as the “rationale of
the no-prejudice rule is clearly applicable to a late notice
of lawsuit under a liability insurance policy,”!! the Court
held that a primary (liability) insurer need not demon-
strate prejudice to disclaim coverage based upon a late
notice of lawsuit.

However, in Rekemeyer v. State Farm Mutual Auto. Ins.
Co.,12 the Court held that the “no-prejudice” rule should
be relaxed in SUM cases and, thus, “where an insured
previously gives timely notice of the accident, the [SUM]
carrier must establish that it is prejudiced by a late notice
of SUM claim before it may properly disclaim coverage.”
The idea behind strict compliance with the notice provi-
sion in an insurance contract was to protect the carrier
against fraud or collusion. In Rekemeyer, where the plain-
tiff gave timely notice of the accident and made a claim
for no-fault benefits soon thereafter, the Court found that
notice was sufficient to promote the valid policy objective
of curbing fraud or collusion. Under these circumstances,
“application of a rule that contravenes general contract
principles is not justified.” The Court further concluded
that the insurer should bear the burden of establishing
prejudice “’because it has the relevant information about
its own claims-handling procedures and because the
alternative approach would saddle the policyholder with
the task of proving a negative.””13

In Nationwide Mutual Ins. Co. v. Mackey,'* the court
applied Rekemeyer to a case involving a failure by the
insured to complete and return a “Proof of Claim” form
supplied by the insurer. As stated by the court,

The rationale in Rekemeyer applies here, as respon-
dent’s attorney supplied prompt written notice of
the accident, made a claim for no-fault benefits and
indicated that SUM coverage was implicated. Written
notice as to a SUM claim was repeated at least twice
over the ensuing six months. The respondents for-
warded to petitioner the police accident report of the
accident as well as the pertinent medical records. The
petitioner does not deny receiving any of these vari-
ous letters and documents from the respondents. The
petitioner failed to show any prejudice and, under the
circumstances of this case, should not be permitted to
disclaim SUM coverage.15

In State Farm Mutual Automobile Ins. Co. v. Rinaldi, 16 the
court reiterated the Rekemeyer rule and held that, although
no prejudice had been demonstrated by the insurer and
because Rekemeyer was decided after the Supreme Court’s
decision, the matter should be remanded “‘for the car-
rier to have an opportunity to demonstrate prejudice,” if
any.”17

In New York Central Mutual Fire Ins. Co. v. Reinhardt,'8
the court held that even though the insured /claimant did
not comply with the SUM endorsement requirement that
she “immediately” forward to the SUM carrier the sum-
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mons and complaint in her lawsuit against the tortfeasor
(a breach of the “Notice of Legal Action” condition), the
carrier was required to show prejudice before relying on
that breach pursuant to Brandon v. Nationwide Mutual Ins.
Co. In Reinhardt, the carrier failed to do so.19

The interpretation of the phrase “as soon as practi-
cable” continued to be a hot topic in 2006. In Morris Park
Contracting Corp. v. National Union Fire Ins. Co.,20 the court
stated that “notice requirements are to be liberally con-
strued in favor of the insured.”

In Steinberg v. Hermitage Ins. Co.2! the court held that
a delay of 57 days after the insured became aware of the
incident that gave rise to the claim — without any valid
excuse or explanation for the delay — was unreason-
able as a matter of law. The court rejected the insured’s
contention that the delay was justified by the insured’s
“good faith belief” that it was not liable for the claimant’s
injuries because that claim was belied by evidence
which established that upon reasonable investigation the
insured should have realized that there was a reasonable
possibility of liability. Moreover, while the injured party
had an independent right to provide notice to the insurer,
the unexplained delay of five months in providing such
notice was unreasonable as a matter of law as well.

In Hartford Ins. Co. of the Midwest v. Gamiel 22 the court
held that notice of an SUM claim, provided 16 months
after the claimant’s receipt of notice that the tortfeasor’s
insurer was insolvent and in liquidation, was not deemed
to be “as soon as practicable”; thus, it was untimely as a
matter of law.

In Allstate Ins. Co. v. Marcone,?3 the court observed that,
pursuant to Insurance Law § 3420(a)(3),

[a] party injured by an insured individual has an
independent interest in the protection afforded by the
insured’s liability coverage. Accordingly, “when the
insured has failed to give proper notice, the injured
party, by giving notice himself [or herself], can pre-
serve his [or her] rights to proceed directly against the
insurer.” Notice given by an injured party “is not to
be judged by the same standards, in terms of time, as
govern notice by the insured, since what is reasonably
possible for the insured may not be reasonably practi-
cal for the injured person. . . . In each case, the test
is one of reasonableness, measured by the diligence
exercised by the injured party in light of the prospects
afforded to him under the circumstances.”24
The court further recognized that in most cases, the rea-
sonableness of any delay and the sufficiency of the excuse
offered present questions of fact to be resolved at trial.

In Progressive Northeastern Ins. Co. v. Yeger,?> the court
held that “Insurance Law § 3420(a)(3) does not impose a
duty on the injured party to provide notice to an alleged
tortfeasor’s insurer. Moreover, there is no exclusion from
the requirement to provide compulsory uninsured motor-
ists coverage pursuant to Insurance Law § 3420(f)(1)
triggered by an injured party’s failure to provide timely



notice to a tortfeasor’s insurer.” In City of New York v.
Welsbach Electric Corp.,26 the court held that “an insured’s
obligation to provide timely notice is not excused on the
basis that the insurer has received notice of the underly-
ing occurrence from an independent source.” The court
further noted that “it has been held that timely notice by
the insured can constitute notice by an additional insured
where the two parties can be said to be ‘united in inter-
est.””27

In Jeffrey v. Allstate Ins. Co.,28 the insured reported the
accident to his broker three months after the accident.
However, he failed to notify the insurer, which did not

Mutual Fire Ins. Co. v. Gonzalez,3! the court held that the
claimant’s failure to complete and return a “Notice of
Intention to Make Claim” form provided by their insurer
constituted a breach of a condition of coverage under
the SUM endorsement, providing a basis for disclaimer
or denial of coverage. This idea was reaffirmed by the
Court of Appeals in New York Central Mutual Fire Ins. Co.
v. Aguirre.32

Petitions to Stay Arbitration
Under Regulation 35-D and its prescribed SUM endorse-
ment, the insured has the choice of proceeding to court

The 20-day time limit is jurisdictional and, absent
special circumstances, courts have no jurisdiction to consider
an untimely application.

receive notice of the claim until 16 months after the
accident. The policy in question had a notice provision
containing “we,” “us” and “our” to describe who should
be notified, without clearly identifying the insurer as the
party to whom those terms applied. Given this ambigu-
ity, the court held that the policy should be interpreted to
allow notice to the broker. The court further held that the
insured complied with the provision requiring notice “as
soon as practicable.”

Discovery

The UM and SUM endorsements contain provisions
requiring, upon request, a statement under oath, exami-
nation under oath, physical examinations, authorizations
and medical reports, and records. The provision of each
type of discovery, if requested, is a condition precedent
to recovery.

In State-Wide Ins. Co. v. Womble,29 the court held that the
insurer failed to make a timely request for the discovery it
claimed to require, by making no attempt to obtain such
discovery for a period of 17 months between its receipt of
notice of the UM claim and its receipt of the Demand for
Arbitration. Thus, the insurer waived its right to such dis-
covery and/or a stay of arbitration pending such discov-
ery. In State Farm Mutual Automobile Ins. Co. v. Goldstein,30
on the other hand, the court held that three letters seeking
disclosure, which went unanswered, “clearly manifested
the petitioner’s intent to pursue its policy rights to obtain
disclosure and that the petitioner did not fail to pursue
the opportunity to obtain disclosure.” Thus, the court
granted a temporary stay of arbitration pending the
completion of pre-arbitration discovery.

The UM and SUM endorsements also provide that
“[pJroof of claim shall be made upon forms we furnish
unless we fail to furnish such forms within 15 days
after receiving notice of claim.” In New York Central

or to arbitration to resolve disputes in cases involving
coverage in excess of the statutory minimums of $25,000
per person or $50,000 per accident. Cases involving 25/50
coverage must be submitted to arbitration and cannot be
litigated in court.33

In USAA v. Melendez,3* the policy issued by the peti-
tioner in Connecticut provided for arbitration only if both
parties agreed. Although the petitioner declined to arbi-
trate, the policy also contained uninsured motorist cov-
erage sufficient to satisfy the requirements of Insurance
Law § 5101. The court held that “[t]here is no requirement
under the New York no-fault [and uninsured] statutes
and regulations that mandates arbitration where, as here,
a policy issued out of state meets the minimum financial
security requirements of Insurance Law § 5107.735

Filing and Service

CPLR 7503(c) provides, in pertinent part, that “[a]n
application to stay arbitration must be made by the party
served within twenty days after service upon him of the
notice [of intention to arbitrate] or demand [for arbitra-
tion], or he shall be so precluded.” The 20-day time limit
is jurisdictional and, absent special circumstances, courts
have no jurisdiction to consider an untimely applica-
tion.36 In State Farm Mutual Automobile Ins. Co. v. Scudero,3”
the court rejected the insurer’s contention that the 20-day
limitation period does not apply when the basis for the
stay is res judicata.

In GEICO v. Castillo-Gomez,38 the court held that “[t]he
validity of the 20-day limitation depends on compliance
with the requirements of CPLR 7503(c), and not those
of the rules promulgated by the American Arbitration
Association.” Since the claimant’s notice of intent to arbi-
trate complied with all of the statutory requirements, it
was held to be sufficient to commence the 20-day period
of limitations. In Liberty Mutual Ins. Co. v. Cooper,® the

NYSBA Journal | June 2007 | 33



court reiterated the well-established rule that “[t]he 20-
day period is to be calculated from the date the carrier
receives the demand.” When the 20th day after receipt of
the Demand for Arbitration is a Sunday (or Saturday or
public holiday), according to General Construction Law
§ 25(a), the Petition to Stay Arbitration may be filed on the
next business day.40

In Harris v. Niagara Falls Board of Education,*! the Court
of Appeals held that the plaintiff did not comply with
the commencement-by-filing system when he began his
personal injury action using an index number from a
prior special proceeding. Because the defendants timely
objected to the plaintiff’s failure to purchase a new index
number, the Complaint was dismissed. The Court noted,

Pursuant to the commencement-by-filing system, a
party initiates an action or special proceeding by pay-
ing the necessary fee, obtaining an index number and
filing the initiatory papers —a summons and complaint
or a summons with notice in an action, or a petition
in a special proceeding — with the clerk of the court.
Under the procedure mandated by the CPLR, “service
of process without first paying the filing fee and filing
the initiatory papers is a nullity, the action or proceed-
ing never having been properly commenced.”42

Jurisdiction

In order successfully to bring another party into the pro-
ceeding to stay arbitration, such as the tortfeasor’s pur-
ported insurer, there must be a jurisdictional basis to do
so. In GEICO v. Basedow,* the alleged offending vehicle
was insured by American Independent Insurance Co.
After that insurer disclaimed coverage on the ground that
its insured’s policy had lapsed, the claimant demanded
arbitration of a UM claim against his own carrier. In a
proceeding to stay arbitration, the SUM carrier sought to
join American as an additional respondent. On its motion
to dismiss the petition for lack of personal jurisdiction,
American argued that it was a Pennsylvania corporation
and was not present in New York State for jurisdictional
purposes. The court agreed that American “lacked suffi-
cient contact with New York State to be subjected to per-
sonal jurisdiction in New York State absent a waiver,”4”
thus granting American’s motion. Notably, the court
granted the SUM carrier a stay of the hearing for 60 days
to afford it an opportunity to commence an action in the
state of Pennsylvania, American’s domicile, to determine
the issue of whether American’s coverage was in effect on
the date of the accident.*8 In Eveready Ins. Co. v. Modeste,*
the court found that Southern United Fire Ins. Co. was a

The plaintiff did not comply with the commencement-by-filing
system when he began his personal injury action using an index
number from a prior special proceeding.

The Harris court further noted that in Fry v. Village of
Tarrytown,® it made clear that a defect in compliance with
the commencement-by-filing system does not deprive a
court of subject matter jurisdiction and is waived absent
a timely objection by the responding party. “Strict com-
pliance with CPLR 304 and the filing system is manda-
tory and the extremely serious result of noncompliance,
so long as an objection is timely raised by an appearing
party, is outright dismissal of the proceeding.”

In Ballard v. HSBC Bank USA,* the Court of Appeals
held that the failure by the petitioner to include a return
date in a Notice of Petition does not constitute a non-
waivable jurisdictional defect under Executive Law § 298.
Since the respondents failed timely to raise a challenge
to personal jurisdiction, that claim was waived and the
petition was allowed to go forward. In Kane v. Leistman 4>
the court held that the mere fact that the RJI number was
not purchased when the petition was filed does not con-
stitute a jurisdictional defect mandating dismissal. Thus,
the petitioner was not charged with the county clerk’s
error in accepting the Notice of Petition without an RJI,
in violation of 22 N.Y.C.R.R. § 202.6(a).
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foreign insurer based in Alabama, was unauthorized to
transact business in New York, and had no contacts with
New York sufficient for the exercise of long-arm jurisdic-
tion.

Burden of Proof

“A party seeking a stay of arbitration of an uninsured
motorist claim has the burden of showing the existence
of sufficient evidentiary facts to establish a preliminary
issue that would justify the stay.”>0 In Utica Mutual Ins.
Co. v. Colon,5! the court held that by producing the police
accident report containing the vehicle’s insurance code,
the petitioner showed, prima facie, that the proposed
additional respondent insured the offending vehicle, thus
shifting the burden to the other insurer to establish a lack
of coverage.

In Travelers Indemnity Co. v. Machado,?? the court held
that testimony of an underwriter detailing the name,
address and vehicle searches she conducted to determine
if the insurer insured the offending vehicle at the time
of the accident, plus computer printouts corroborating
the search results, constituted sufficient evidence of an



“exhaustive search” to rebut the prima facie showing of
coverage. The court added that

[tlo the extent that the Appellate Division, First
Department’s decision in Highlands Ins. Co. v. Baez (18
A.D.3d 238) can be read to hold that the [insurer] was
required to attempt to locate the owner of the offend-
ing vehicle by telephone or letter or to compel her
appearance at the hearing, we decline to follow it. It is
properly the burden of the insurer for the claimant, not
the disclaiming insurance company, to produce this
type of additional evidence of coverage once sufficient
evidence, i.e., the “exhaustive search” is introduced to
rebut the prima facie case.53

Scope of JHO's Authority

If the court determines that a hearing should be held on
the issues raised in the Petition to Stay Arbitration, it
may refer the matter to a referee or judicial hearing offi-
cer (JHO) to try at a framed issue hearing. In Allcity Ins.
Co. v. Rhymes>* the issue raised on the Petition to Stay
Arbitration of an uninsured motorist claim was whether
the alleged offending vehicle was the one involved in the
accident. The court referred the matter to a JHO to “deter-
mine all issues preliminary to arbitration, including the
issue of the identity and participation of the . . . vehicle
in this accident.” The order of reference directed the JHO
to hear and determine “all issues raised in the papers.”
Following a hearing, the JHO granted the petition to stay
based upon the lack of any evidence that the claimants
were involved in the subject accident.

That issue was raised, sua sponte, by the JHO at the
close of the hearing, over the objection of counsel for
the claimants. The court held that the JHO exceeded the
scope of the order of reference in making her determina-
tion, and thus reversed, and denied the petition. “Even
assuming that this was a threshold issue to be determined
by the court in the first instance, nowhere in the petition
or in any of the other papers submitted to the court did
any party or proposed party raise an issue as to whether
the [claimants] were involved in the underlying accident.
.. . Thus, this issue should not have been reached by
the JHO.”% In USAA Casualty Ins. Co. v. Hughes, the
trial court determined that the petition was timely and
referred the issue of coverage to a JHO to hear and deter-
mine. The JHO determined, inter alia, that the petition
was untimely. The JHO was without authority to make
such a determination.

In Allstate Ins. Co. v. Joseph,5” the reference to the JHO
was for a hearing “on the question of coverage.” This
reference was held to allow consideration of the issue of
non-permissive use, which was relevant to the denial of
coverage, notwithstanding that it was raised for the first
time at the hearing. Thus, the JHO providently exercised
her discretion to consider that issue. However, the JHO
erroneously denied the insurer’s request for a continu-
ance to enable it to investigate the owner’s story pertain-

ing to non-permissive use, attempt to locate relevant
witnesses and prepare a legal response to that newly
raised issue, especially considering that a brief delay in
the conclusion of the non-jury hearing would not likely
have caused any prejudice.

“Serious Injury” Requirement
In Raffellini v. State Farm Mutual Automobile Ins. Co.,>8 the
court held that notwithstanding the presence of specific
language in the Regulation 35-D SUM endorsement,
which is applicable to both uninsured and supplemen-
tary uninsured /underinsured motorist coverage, indicat-
ing that the coverage does not apply “for non-economic
loss, resulting from bodily injury to an insured and aris-
ing from an accident in New York State, unless the
insured has sustained serious injury as defined in Section
5102(d) of the New York Insurance Law,” a claimant is
not required to demonstrate a “serious injury” in a con-
tract action against his or her insurer to recover benefits
under the optional, underinsurance coverage portion of
the policy (as opposed to the basic mandatory uninsured
motorist coverage). Indeed, the court invalidated that
portion of the Regulation and, thus, the endorsement as
applied to the underinsurance context, on the basis that it
was unauthorized and, indeed, contrary to the enabling
statute, Insurance Law § 3420(f)(2).

As noted by the court, whereas Insurance Law
§ 3420(f)(1), the provision governing the basic, manda-
tory uninsured motorist coverage, specifically provides
that “[n]Jo payment for non-economic loss shall be made
under such policy provision to a covered person unless
such person has incurred a serious injury, as such terms
are defined in [§ 5102] of this chapter,” no similar provi-
sion appears in § 3420(f)(2), dealing with the voluntary
supplementary uninsured/underinsured motorist cover-
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Because the respondents could
have contested the insurer’s
assertions in the prior proceeding,
the doctrine of res judicata was
properly applied.

age. In Scotland v. Allstate Ins. Co.,%0 the court held that the
“serious injury” threshold of Insurance Law §§ 3420(f)(1)
and 5102(d) does not apply where the subject policy was
issued out of state.

Collateral Estoppel
The doctrines of res judicata and collateral estoppel are
as applicable to arbitration awards as they are to judicial
proceedings. In New York Central Mutual Fire Ins. Co. v.
Reinhardt,6! the claimant went to arbitration with the
tortfeasor’s insurer in lieu of a lawsuit. The arbitration
agreement provided that the maximum amount of the
award would be $25,000, the limit of the tortfeasor’s
policy, but it also provided that this limitation would be
confidential and would not be revealed to the arbitrator.
The arbitrator awarded exactly $25,000 to the claimant.
Because it was unclear whether the claimant sought
to establish damages of a greater amount, or withheld
proof of the full extent of her injuries in light of the
arbitrator’s limited authority, and also whether, despite
the agreement to “keep the arbitrator in the dark” about
the agreed-upon maximum recovery, the arbitrator was
aware of it and conformed the award to this limitation,
the court remitted the matter for a framed issue hearing
on whether the claimant was barred by collateral estop-
pel from seeking additional recovery under the SUM
endorsement. Interestingly, the court added that “the
arbitration award against the tortfeasor may be entitled
to preclusive effect as to the amount of [the claimant’s]
damages even if the award was not confirmed and
reduced to judgment. Moreover, the issue of whether to
grant preclusive effect to a particular arbitration award
in a later arbitration is for the court, not the arbitra-
tor.”62

In Alistate Ins. Co. v. Williams,®3 the respondents were
involved in a motor vehicle accident with a vehicle that
fled the scene. Although the operator of the vehicle
was unknown, the police report contained the license
plate number and identity of the registered owner of
the vehicle. The respondents commenced an action for
personal injuries against the registered owner. That
party alleged, in defense, that his license plates had been
removed from his vehicle and placed on another vehicle
without his permission. The respondents thereafter filed
a demand for uninsured motorist benefits and the SUM
carrier moved to stay arbitration on the ground that
the alleged offending vehicle was insured. The alleged
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owner and his insurer were added as additional respon-
dents. The Petition to Stay Arbitration was subsequently
granted on default. The respondents did not appeal that
order, or seek a severance or any other relief. Instead,
they continued to pursue their action against the driver,
which ultimately resulted in dismissal after the owner
produced proof that his license plates had been stolen.
Thereafter, the respondents filed a second demand for
arbitration and the carrier brought a second proceeding
to stay arbitration, which was granted on the grounds of
res judicata.
As explained by the court,

The policy against relitigation of adjudicated disputes
is strong enough to bar a second action or proceeding
even when further investigation indicates that the
prior determination was erroneously made, whether
due to the parties” oversight or court error. Under
New York’s transactional approach to res judicata,
once a claim is brought to final conclusion, all other
claims arising out of the same transaction or series of
transactions are barred, even if based upon different
theories or even if seeking a different remedy. The
doctrine is applicable to an Order or Judgment entered
upon default that has not been vacated, as well as to
issues that were or could have been raised in the prior
proceeding.64

Here, because the respondents could have contested
the insurer’s assertions in the prior proceeding, the doc-
trine of res judicata was properly applied. Having been
aware of the owner’s stolen license plate defense prior to
their filing of the initial demand for arbitration, after the
court stayed the arbitration on default of the other insur-
er, they could have sought a severance and requested a
hearing on the stolen license plate issue. Instead, they
took no further action in that proceeding and did not seek
appellate review.

In Culpepper v. Allstate Ins. Co.,% prior to the trial of
the plaintiff’s action against the tortfeasor, the tortfea-
sor conceded liability in exchange for the plaintiff’s
agreement not to seek recovery against him personally
in excess of his coverage limits of $25,000. The plaintiff
also had SUM coverage of $100,000. The same carrier
was the tortfeasor’s bodily injury liability insurer and the
plaintiff’s SUM insurer. In exchange for the concession
of liability, that carrier also agreed not to seek recovery
against the tortfeasor for the amounts it would pay the
plaintiff under the SUM coverage.

At the trial of the underlying action, at which the tort-
feasor was represented by counsel supplied by the carrier,
the jury awarded the plaintiff $115,000 in damages. After
the carrier paid its liability limits of $25,000 in (partial)
payment of the judgment, the plaintiff sought to recover
from the carrier under her SUM coverage, but the carrier
refused to pay that claim. The plaintiff thereafter sued the
carrier for breach of contract.



The court granted the plaintiff’s motion for summary
judgment on the basis that the carrier was collaterally
estopped from contesting the issue of damages insofar as
the sole issue litigated at the trial of the personal injury
action was the same issue that the carrier sought to liti-
gate in the breach of contract action. At trial on the issue
of damages, the carrier’s interest and that of the tortfea-
sor/insured did not diverge and the carrier was the only
party with a financial risk in that action. Thus, the carrier
and the tortfeasor were “in privity” on the issue of dam-
ages for purposes of the doctrine of collateral estoppel.
Moreover, the amounts at issue in the underlying action
were not “trivial stakes.” Thus, the carrier was collater-
ally estopped from contesting the issue of damages.

In State Farm Mutual Auto. Ins. Co. v. Sceviour,%° the
court held that a determination in a declaratory judg-
ment action involving the tortfeasor’s insurer was bind-
ing, under the doctrine of collateral estoppel, upon an
uninsured motorist insurer in a separate proceeding.
The court rejected the UM carrier’s contention that a
hearing was required on the issue of coverage for the
tortfeasor because the determination of non-coverage in
the declaratory judgment action was not binding on it
because it was not a party to that proceeding. The court
observed that

a non-party may be said to have had
sufficient opportunity to be heard in
the prior proceeding if the non-party
was, for purposes of that proceed-
ing, in privity with a party who fully
litigated the issue. . . . Generally, one
in privity has “a relationship with
a party to the prior litigation such
that his own rights or obligations in
the subsequent proceeding are con-
ditioned in one way or another on, or
derivative of, the rights of the party to
the prior litigation.”

Finding no doubt that the issue of the
tortfeasor’s coverage was “necessarily
decided” in the declaratory judgment
action, and that the claimant “asserted
meaningful and comprehensive oppo-
sition to Clarendon’s motions,” the
court found that there was privity
between the UM carrier and the claim-
ant in the prior proceeding because
the UM carrier’s “obligations are con-
tingent upon [the claimant’s] rights,
albeit inversely.” In the prior action,
the interests of the UM carrier and the
claimant were aligned because both
would be served by a finding that the
tortfeasor’s insurer was required to
provide coverage.

Finally, the court concluded that this result was not
unfair insofar as the UM carrier had notice of the issues
to be decided in the declaratory judgment action and of
the potential impact upon its own interests, but it never
sought to intervene. “Fairness does not require this Court
to reward [the UM carrier’s] decision to ‘sit idly by’ dur-
ing the prior litigation by allowing it a second chance to
proffer the same arguments and evidence that [the claim-
ant] asserted without success. Nor does it require the
imposition of a duplicative evidentiary burden upon [the
tortfeasor’s insurer].”67

In State Farm Mutual Automobile Ins. Co. v. Chandler,8
the court held that the insurer was not obligated to pro-
vide coverage for any claims made in connection with a
motor vehicle accident based upon the doctrine of judi-
cial estoppel (the doctrine against inconsistent positions)
because the claimants accepted a settlement of an unin-
sured motorist claim from their own insurer based upon
the fact that the tortfeasor’s insurer had disclaimed cover-
age. The claimants could not subsequently challenge the
validity of that disclaimer. |

1. 26 A.D.3d 749, 750, 809 N.Y.S.2d 374 (4th Dep’t 2006) (citations omitted).
2. 31 A.D.3d 1171, 1171, 818 N.Y.S.2d 882 (4th Dep’t 2006) (citation omitted).
3. 27 A.D.3d 477, 811 N.Y.S.2d 427 (2d Dep’t 2006).
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A Continuing Work in Progress

By Richard B. Long

Uniform State Laws (NCCUSL) began its second

century as America’s foremost champion of unifor-
mity of laws among the states, the District of Columbia,
Puerto Rico, and the Virgin Islands, when it met on July
31, 1992, in San Francisco. The first commissioners had
gathered 100 years earlier at the Grand Union Hotel in
Saratoga Springs to organize an institution that would
promote consistency of laws throughout the United
States.

The 115th annual legislative conference of NCCUSL
met in South Carolina in July 2006. New York commis-
sioners Justin L. Vigdor, Richard B. Long, Sandra S. Stern
and Norman L. Greene were joined by the more than 300
lawyers, judges, law professors, legislators and govern-
ment attorneys appointed in their respective jurisdictions
to serve as uniform law commissioners and members
of the National Conference. Notable past commission-
ers include President Woodrow Wilson; Supreme Court
Justices Louis Brandeis, John Rutledge, and William
Rehnquist; legends of legal scholarship Roscoe Pound,
Samuel Williston, John Wigmore, and William Prosser;

The National Conference of Commissioners on
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and Court of Appeals Judges Francis Bergan and Sol
Rosenblatt.

The 2006 Conference

The uniform law commissioners, as they have done each
summer since 1892, gathered for a full week to discuss
and debate, line by line and word by word, legislative
proposals drafted by their colleagues during the year. The
following eight acts were approved in South Carolina and
are now available for enactment in every state:

The new Uniform Emergency Volunteer Healthcare
Practitioners Act, which will allow state governments to
give reciprocity to other states” licensed emergency ser-
vices providers so that covered individuals may provide
services without meeting the disaster state’s licensing
requirements. This act was drafted in response to the
recent devastation in the Gulf States from Hurricanes
Katrina and Rita, and specifically to address the problem
of allowing out-of-state medical professionals to practice
in the afflicted areas.

The new Uniform Anatomical Gift Act updates the act
that was originally promulgated in 1968 and adopted in



every state (a revised version has been available since
1987) in light of changes in federal law relating to the
role of hospitals and procurement organizations in secur-
ing organs for transplantation. The new act expands the
number of individuals authorized to make anatomical
gifts; it also encourages the creation of donor registries,
which are already in use in some states.

The Uniform Prudent Management of Institutional Funds
Act (UPMIFA), which, like its predecessor, the Uniform
Management of Institutional Funds Act (UMIFA), pro-
vides statutory guidelines for management, investment,
and expenditures of endowment funds of charities. The
new act expressly provides for diversification of assets,
pooling of assets, and total return investment, to imple-
ment whole portfolio management, bringing the law
governing charities in line with modern investment and
expenditure practice.

The Uniform Child Abduction Prevention Act provides
courts with guidelines to follow during domestic dispute
proceedings, in order to help courts identify families with
children at risk for abduction, and to provide methods to
prevent the abduction of children.

The Uniform Power of Attorney Act provides a simple
way for people to deal with their property by providing
a power of attorney that survives the incapacity of the
principal. While the act is primarily a set of default rules
that can be altered by specific provisions within a power
of attorney, the act does contain safeguards for the protec-
tion of an incapacitated principal.

The Uniform Limited Liability Company Act permits the
formation of limited liability companies (LLCs), which
provide the owners with the advantages of both corpo-
rate-type limited liability and partnership tax treatment.
Though every state has enacted some sort of LLC legisla-
tion, state LLC laws are far from uniform. This new act
provides the states with modern, updated legislation
governing the formation and operation of LLCs.

The Uniform Representation of Children in Abuse, Neglect,
and Custody Proceedings Act seeks to improve the repre-
sentation of children in proceedings directly affecting
their custody by clearly defining the roles and respon-
sibilities of children’s representatives and by providing
guidelines to courts in appointing representatives.

The Model Registered Agents Act provides states with
one registration procedure for registered agents no mat-
ter the kind of business entity represented by the agent.
Because almost every state requires an entity created in
another jurisdiction to designate a registered agent for
service of process and other legal proceedings, this act
should simplify registration procedures by providing one
registered agent database in each state.

Information on all of these acts, including the approved
text of each one, can be found at the Conference Web site
at www.nccusl.org.

Once an act has been approved
by NCCUSL, it is officially

promulgated for consideration

by the states.

New Business

After completion of its work on the eight preceding
acts scheduled for final approval, the Conference con-
sidered, in the same line-by-line and word-by-word
fashion, several additional proposed uniform acts being
presented for first reading. These acts, which are sched-
uled to return for final approval at the annual legislative
conference in the summer of 2007 include: a Uniform
Statutory Trust Entity Act; a Uniform Adult Guardianship
and Protective Proceedings Jurisdiction Act; a Revised Model
State Administrative Procedures Act; a Uniform Collateral
Sanctions and Disqualifications Act; and an Interstate
Depositions and Discovery Act.

Once an act has been approved by NCCUSL, it is offi-
cially promulgated for consideration by the states, and
the legislatures are urged to adopt it. Since its inception,
NCCUSL has been responsible for more than 200 acts,
among them such bulwarks of state statutory law as the
Uniform Commercial Code, the Uniform Probate Code,
the Uniform Partnership Act, and the Uniform Interstate
Support Act. New York has enacted more than 60 uni-
form or model acts promulgated by the Conference.

The procedures of the Conference insure meticu-
lous consideration of each uniform or model act. The
Conference usually spends a minimum of two years
on each draft. Sometimes, the drafting work extends
much longer. No single state has the resources necessary
to duplicate this careful, non-partisan work. Working
together, with resources gathered from throughout the
country, New York and every other state join to produce
the impressive body of laws known as the “uniform state
laws.”

All uniform state law commissioners donate their
time, which can exceed 200 hours per year. New York
does not currently reimburse its commissioners for their
actual out-of-pocket expenses in attending the annual
legislative conference, despite a statutory mandate that
those expenses be paid.! New York’s four commissioners
will continue to serve New York as members and chairs
of Study Committees and Drafting Committees, and as
participating commissioners at NCCUSL’s annual legisla-
tive conference. [

1. N.Y. Executive Law § 165.
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rofessional Employer Orga-
Pnizations (PEOs) are companies

that contract to perform human
resources functions for other business-
es. PEO activities include managing
payroll and tax payments, administer-
ing benefits, assisting with compliance
and performing other employment-
related tasks.

In the past few years, PEOs have
undergone a major metamorphosis.
Earlier “staff leasing” models have been
abandoned in favor of a co-employ-
ment model, which is now codified
in many states, including New York.
PEOs now must meet new standards -
both self-imposed and legislated at the
state level. Higher thresholds for entry
into the business and more detailed
standards of performance have been
imposed. For an attorney to guide a
client in deciding whether to contract
with a PEQ, it is imperative to under-
stand the new PEO paradigm and how
it works.

New York's Groundbreaking
Legislation

On September 24, 2002, New York
State Governor George E. Pataki
signed the groundbreaking New York
Professional Employer Organization
Act (the “Act”) into law.! Sponsored
by Senator Dean Skelos, R-Rockville
Centre and Assemblyman Paul Tonko,
D-Amsterdam, the Act established
a baseline for all PEOs operating in
New York State. It created state over-
sight of the industry, set standards for
PEO operations, provided registration
requirements, and developed a frame-
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Heightened Regulations
and Licensing Requirements
Raise the Bar for PEOs

work of assurance for businesses con-
tracting with PEOs. The law prohibits
unregistered organizations from refer-
ring to themselves as PEOs.

The New York PEO Act puts into
place the following public protections
for employers using PEO services: the
registration requirement provides the
state Department of Labor with the
opportunity to review and approve
those who would provide PEO servic-
es; annual financial statements, from
a certified public accountant (CPA),
and minimum net worth requirements
assure that PEO operators have satis-
factory financial capacity to provide
services; verification of New York State
Workers” Compensation and Disability
Insurance provides assurance that this
legal obligation has been met; quar-
terly attestation by a CPA of the pay-
ment of federal and state payroll taxes
provides independent verification of
these actions; and annual renewals of
registration allows for continued state
oversight.

The annual registration renewal,
along with the CPA’s attestation of the
PEO'’s financial net worth and verifica-
tion of its timely tax payments, aim to
prevent potential problems for unsus-
pecting companies. These require-
ments provide for state oversight, rein-
force regulatory compliance and make
it less likely that employees would be
denied their wages should the PEO
cease operations.

Other States
New York is not alone in regulating
businesses operating as PEOs. Present-

ly, more than two dozen states require
some form of registration or licens-
ing; legislators in Arkansas, Florida,
lllinois, Montana, New Hampshire,
New Mexico and Oregon are consid-
ering various elements of additional
PEO legislation or regulation.?

States differ in which governing
agency mandates PEOregulation. PEOs
may be regulated by departments, divi-
sions or bureaus of Insurance, Labor,
Business and Professional, Workers’
Compensation, Commerce, Securities
Registration, Employee Leasing, Regu-
lation & Licensing, Industrial Relations,
Consumer Affairs, and so on.

An effort is needed to develop
uniform standards among the states,
especially regarding financial solvency,
which will benefit both the workers
and the businesses that join a PEO.
Such standards will assure that funds
will be available to pay the workers
and also give businesses a degree of
confidence that they will not be held
responsible as an individual employer
for taxes and benefits, but can be treat-
ed as part of a larger unit.

Stepping Up to the Plate

State governments are not alone in
their concern about the service quality
and professional integrity of businesses
operating as PEOs. The industry has
made a major effort to develop uni-
form standards among states. While the
industry has long promoted licensing
and registration for PEOs, the National
Association of Professional Employer
Organizations (NAPEO) has cham-
pioned higher, uniform nationwide



standards. NAPEO’s initiative creat-
ed the Employer Services Assurance
Corporation (ESAC) - an independent,
non-profit organization. ESAC serves
the PEO industry by offering accredi-
tation and financial assurance; it cur-
rently covers PEOs representing over
$14 billion in annual employee wages.
It functions much like the FDIC, for
banking, and the SIPC for the securities
industry.

ESAC, led by a board of distin-
guished regulatory professionals with
extensive compliance monitoring
experience, offers accreditation — its
“seal of approval” — to PEOs that meet
its standards. Accreditation attests to
a PEO’s high level of service quality,
operations and financial responsibility.
In addition, ESAC-accredited PEOs are
covered by a $5 million surety bond
held in trust by a national bank. The
bond covers any claims in excess of the
$1 million bond held for each PEO. It is
important to note that there have been
no defaults by ESAC-accredited PEOs
or unresolved claims of litigation.

Workers' Compensation

Risk Management

The Certification Institute is anoth-
er entity taking a leadership role in
promoting high standards within the
PEO industry. Like ESAC, it is an
independent, non-profit organiza-
tion. Its first program certified work-
ers’ compensation risk-management
practices, an initiative developed with
ESAC’s assistance and the financial
support of NAPEO. The PEO Workers’
Compensation Risk Management
Certification Program provides inde-
pendent, professional verification that
a PEO meets proven insurance risk-
management best practices for reduc-
ing work-related accidents and health
exposures, and controls workers” com-
pensation insurance losses. Again, this
offers assurance to the PEO’s client
companies. Certification in this area
attests to the PEO’s ability to main-
tain certain risk-management out-
comes. Insurance carriers understand
that Workers” Compensation Risk-
Management Certified PEOs adhere to

proven practices for containing losses
relating to workers’ compensation
claims.

Outcome of New Accreditations,
Regulations

Heightened regulations and develop-
ment of industry accreditations have
not led to a sweeping shake-out within
the PEO industry, but they do reflect a
consistent change toward state recogni-
tion, enhanced professional standards
and greater industry self-regulation.
Through legislation, states are taking
measures to enforce stricter standards
for and compliance by PEO companies.
If the PEOs fail to comply, the states
take action and clients are advised
that they must turn to another PEO
or reassume responsibility for func-
tions performed by the non-complying
company.

This was not the case before states
began passing such laws. For example,
in New York State, before the Act was
passed, a general complaint against
companies representing themselves as
“PEOs” was their failure to pay wages
for employees; the current legislation
protects against this outcome. More
important, since passing the Act, the
state has not seen any significant num-
ber of claims against PEOs.

In sum, government entities whose
mission is to protect workers and
their employers applaud the quality
assurance measures taken by the state
legislators and by the PEO industry
itself. The least expensive means of
law enforcement is voluntary compli-
ance. When employers, such as PEOs
serving as co-employers with their
client companies, choose to “do the
right thing,” they help their companies
— and the clients they serve — operate
more efficiently, which benefits their
employees. This allows states to focus
their enforcement efforts on employ-
ers that choose to operate unethically,
unsafely and not in the best interest of
their employees.

As the PEO industry works with
the states to assure that its industry
members live up to higher standards,
it takes a positive step to a better, more
secure future. |

1. 2002 N.Y. Laws ch. 565, effective March 23,
2003.

2. The following states have some form of regis-
tration or licensing legislation in place: Alabama,
Arizona, Arkansas, Florida, Illinois, Indiana,

Kentucky, Louisiana, Maine, Minnesota, Nevada,
New Hampshire, New Jersey, New York, North
Carolina, Ohio, Oklahoma, Rhode Island, South
Carolina, Tennessee, Texas, Utah, Vermont and
Virginia.

—

"At the law firm | used to work for, overtime
was optional."
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hen it’s time to select a pro-
vider for the administration
of your arbitration clause,

you need to do your homework or you
may possibly be in for an unsettling
surprise.

Most lawyers who recommend arbi-
tration expect a forum with arbitra-
tors who will understand the unique
nature of the dispute and the rules
and regulations that will accommodate
their client’s need for speed, efficiency,
and finality. The choices are many,
which means that you must compare
the offerings and match them to your
client’s requirements. If you don't, you
run the risk of a mismatch. If that hap-
pens, your client will be looking to you
for an explanation.

Here’s a sampling of the market-
place:

¢ There are organizations that com-
prehensively administer proceed-
ings while others merely provide
a structure for non-administered
arbitration.

¢ Some have a national presence,
some are more regional, and some
specialize in addressing the needs
of the international community.

¢ Each has panels that specialize in
certain types of subject matter dis-
putes as well as rules and proce-
dures tailored to address specific
types of procedural concerns.

The reality is that arbitration isn’t
“one size fits all.” Before you make
your selection, you need to know a lot
more about all of these alternatives.
Let’s take a look at some of the options
that are available.

A number of organizations will
administer all phases of mediation and
arbitration and offer their services to
all for a fee. Usually the size of the
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Selecting the Proper Provider
to Administer Your Arbitration

fee is determined by the size of the
claim. Just about everyone has heard of
the American Arbitration Association
(AAA),! which has offices throughout
the United States and abroad. The AAA
administers proceedings soup to nuts
and does so using specialized panels to
address a wide variety of needs ranging
from mediation to mini-trials to arbitra-
tion; and a wide variety of issues such
as commercial disputes, construction
industry disputes, disaster recovery
claims, election disputes, employment
and labor matters, insurance, New York
State No-Fault and Uninsured Motorist
claims, domain name issues, wireless
industry claims, and many more.

JAMS? also provides comprehensive
administration for a fee and has panels
that specialize in disputes involving
commercial matters as well as bank-
ruptcy, class-action torts, surety law,
and many other issues. Likewise, the
National Arbitration Forum (NAF)3
administers and features a broad
offering of panels that specialize in
commercial matters such as mortgage
financing, asset-based lending, com-
mercial equipment leasing, health care,
insurance, intellectual property law,
and real estate. In addition there are
regional organizations that offer simi-
lar services such as ADR Systems in
Chicago* and National Arbitration and
Mediation (NAM) in Garden City.

In the international arena, all of the
providers mentioned above other than
the regional organizations have spe-
cialized panels, rules, and procedures
designed for international disputes. In
addition, the International Chamber of
Commerce (ICC)¢ provides an exten-
sive choice of administrative services
and panels. The Chartered Institute of
Arbitrators, London, England,” provides

“controlled cost arbitration” services,
meaning that the Institute will appoint
an arbitrator and supervise the proceed-
ings for a flat fee charged to all parties.

The Institute for Conflict Prevention
& Resolution (CPR)® provides non-
administered mediation and arbitration
services (national and international) and
has panels specializing in general com-
mercial disputes as well as areas such as
anti-trust, the chemical industry, energy
and utilities, fair housing, food, health,
insurance, product liability, toxic torts
and trademark. Non-administered ser-
vices include committee membership
and the promulgation of rules and reg-
ulations governing mediation, arbitra-
tion, and appeals, as well as assistance
in locating an appropriate neutral, and
education programs. CPR is a member-
ship organization and its services are
available to its members.

Each organization has its own rules
of procedure and most post them at
their official Web sites.? The substance
of these rules varies dramatically on
many important issues. By way of
example, the rules for commercial
cases administered by the AAA do
not require the arbitrator to apply sub-
stantive law to resolve the dispute.
But, Rule 1(a) permits the parties to
modify the rules thereby freeing them
to impose such a requirement as long
as there is unanimity. By contrast, JAMS
Comprehensive Arbitration Rule 24(c)
requires the arbitrator to be guided by
the rules of law and equity that the par-
ties agree upon and if they fail to agree,
by the rules of law and equity that the
arbitrator deems appropriate. The NAF
Code of Procedure, Rule 20(D) requires
the arbitrator to follow the “applicable
substantive law” with no mention of
the preferences of the parties.



There are many other examples of
variations in the rules. Rule 42(b) of the
AAA Commercial Rules provides that
the arbitrator needn’t give a reasoned
award unless the parties request it
prior to the appointment of the arbi-
trator or unless the arbitrator deems
such to be necessary. JAMS Rule 24(h)
provides that unless all parties agree
otherwise, the award “shall also con-
tain a concise written statement of
the reasons for the award.” NAF Rule
37(h) provides that an award shall be a
summary award “unless a prior writ-
ten agreement of the Parties requires
reasons, findings of fact or conclusions
of law or a written notice is filed by a
party seeking reasons, findings of fact
or conclusions of law.”

Another example involves the final-
ity of an award. Traditionally, arbi-
tration awards are reviewable only
through vacatur. Appeals, if allowed,
are a function of contract, not statu-
tory right. The commercial rules of the
AAA don’'t mention any procedure
for an appeal of the award. However,
JAMS and CPR have rules that per-
mit the parties to agree to an appeals
procedure, with the appeal being to a
panel composed of arbitrators. JAMS's
Optional Arbitration Appeal Procedure
D permits a review of any issue and the
appellate panel can confirm, reverse or
modify an award. The CPR appel-
late procedure (Rule 8) empowers the
panel to either modify or set aside the
award on grounds that it “(i) contains
material and prejudicial errors of law
of such a nature that it does not rest
upon any appropriate legal basis, or
(ii) is based upon factual findings clear-
ly unsupported by the record” as well
as the grounds available for vacatur.

A recent Supreme Court rul-
ing has implications for your deci-
sion. In Buckeye Check Cashing, Inc. v.
Cardegnal® the Court reaffirmed the
rule that absent “clear and unmistak-
able evidence” of an intention to have
the arbitrator rule on all issues includ-
ing jurisdiction, scope and arbitrability,
the issue of the validity of the arbitra-
tion agreement must be determined by
the court and not the arbitrator. Does

incorporating by reference the rules
of a provider that in turn “assign to
the arbitrator initial responsibility to
determine issues of arbitrability,” pro-
vide clear and unmistakable evidence?
The Court of Appeals for the Second
Circuit has answered that question in
the affirmative.ll So, it becomes very
important to review what the rules of
the various organizations provide on
this point. The rules of the AAA, CPR,
JAMS, the ICC and NAF arguably do
meet the Second Circuit test, but the
rules of ADR Systems do not.12

There is more to the issue than
initially meets the eye in selecting
an arbitration organization, and the
selection process requires research and
careful consideration. Advising your
client about what to expect from arbi-
tration should include a discussion
of all of the above issues and many
others as well. All of the organiza-

tions mentioned in this article provide
quality services but they do so with
specific concerns in mind. Matching
your client’s needs to these offerings
will insure that you make a choice that
will serve you and your client well
later on. [ |

<www.adr.org>.

<www.jamsadr.com>.
<www.arbitration-forum.com>.
<www.adrsystems.com>.
<www.namadr.com>.
<www.iccwbo.org>.
<www.arbitrators.org>.
<www.cpradr.org>.
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. The exception is NAM. Their rules of procedure
are only available on request but the request can be
made by e-mail.

10. 546 U.S. 440 (2006).

11. The Shaw Group, Inc. v. Triplefine Int’l Corp., 322
E.3d 115 (2d Cir. 2003).

12. See AAA Commercial Rule 7; CPR Rules for
Non-Administered Arbitration Rule 8; NAF Rule
20; JAMS Rule 11. The rules of ADR Systems are
silent on the issue.
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MEET YOUR NEW OFFICERS

President

Kathryn Grant Madigan
Kathryn Grant Madigan, a
partner at Levene Gouldin
& Thompson LLP, in
Binghamton, took office
on June 1 as president of
the 72,000-member New
York State Bar Association.
The House of Delegates,
the Association’s deci-
sion- and policy-making
body, elected Madigan at
the organization’s 130th
annual meeting, held this past January in Manhattan.

Madigan received her undergraduate degree from
the University of Colorado at Boulder, where she was
elected to Phi Beta Kappa, received the 1975 Pacesetter
(Outstanding Senior) Award, and was point guard for the
Lady Buffs basketball team. She earned her law degree
from Albany Law School.

The Binghamton resident has held a number of leader-
ship positions within the NYSBA, serving 12 years on the
Executive Committee, as secretary, as vice president for
the Sixth Judicial District (Broome, Chemung, Chenango,
Cortland, Delaware, Madison, Otsego, Schuyler, Tioga
and Tompkins counties) and as a member-at-large.

Madigan chairs the Special Committee on Association
Publications, and led the 2004 search for the new editor-in-
chief of the Journal, a NYSBA publication. She is the former
chair of the Membership Committee and the Elder Law
Section, and chaired the section’s Litigation Task Force,
which recommended the historic NYSBA v. Reno lawsuit.
She is a member of the Special Committee on Balanced
Lives in the Law and spoke on work/life balance at the
2005 Young Lawyers Section Annual Meeting Program.
Madigan is also a member of the committees on Bylaws,
Diversity and Leadership Development, Membership, and
the Special Committee on Fiduciary Appointments.

She served as founding chair of the Committee on
Attorneys in Public Service. She was also a member of
the Executive Council of the New York State Conference
of Bar Leaders, Task Force on Solo and Small Firm
Practitioners, Committee on the Future of the Profession,
and Nominating Committee.

A long-term mentor for the Young Lawyers Section,
Madigan has been a member of the House of Delegates
for 19 years. She is a Life Fellow of The New York Bar
Foundation and chair of the Sixth District Fellows.

Madigan was the first woman and youngest per-
son to serve as president of the Broome County Bar
Association and remains an active member of its CLE
Committee. Under her leadership, the local bar twice
received NYSBA’s Award of Merit. A noted lecturer in
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the field of estate planning and elder law, Madigan is a
member of the Administrative Board for the Offices of the
Public Administrator, a Fellow of the American College of
Trust and Estate Counsel, and a Fellow of the American
Bar Foundation. She is also a member of the National
Academy of Elder Law Attorneys.

She is a recipient of the 2000 Kate Stoneman
Award given by Albany Law School, the 1987 NYSBA
Outstanding Young Lawyer Award, and is listed in
America’s Best Lawyers.

Active in many community and civic organizations,
Madigan is a trustee of the Binghamton University
Foundation and is a past chair of the Harpur Forum. She
is a trustee and past chair of the United Health Services
Foundation. Madigan performs at the annual Greater
Binghamton Chamber of Commerce Dinner as a Live
Wire Player, and is a past president of the Chamber’s Live
Wire Club.

She has two sons, R. James “Jeb” Madigan, a student
at Cornell Law School, Ithaca, and Grant, a student at
St. Michael’s College at the University of Toronto
(Canada).

President-Elect

Bernice K. Leber

Bernice K. Leber, a part-
ner in the New York City
law firm of Arent Fox
PLLC, took office on June
1 as president-elect of the
72,000-member New York
State Bar Association. The

House of Delegates, the
Association’s  decision-
and policy-making body,
elected Leber at the orga-

: = nization’s 130th annual
meetmg, held this past in January in Manhattan. As
the current president-elect, Leber chairs the House of
Delegates and co-chairs the President’s Committee on
Access to Justice (formed to help ensure civil legal rep-
resentation is available to the poor). In accordance with
NYSBA bylaws, she becomes president of the Association
on June 1, 2008.

Leber concentrates her practice in the areas of pros-
ecution and defense of complex civil business disputes,
with an emphasis on those involving securities, financial
issues and intellectual property. She is a 1975 graduate of
Mount Holyoke College, and earned her law degree from
Columbia University School of Law in 1978.

Long an active member in the Association, Leber has
served as first vice-president to the Executive Committee
and House of Delegates; she is a member of the Finance
Committee and the Intellectual Property Law Section. Leber



is a former chair of the Commercial and Federal Litigation
Section, and past chair of that section’s subcommittees on
Discovery, Appellate Practice and the Federal Judiciary. She
is a director of The New York Bar Foundation.

A frequent author and lecturer, Leber was appointed
in 2006 by then-Association President Vince Buzard to
chair the State Bar’s Task Force on Lawyer Advertising.
The task force proposed changes to the disciplinary rules
and procedures concerning lawyer advertising.

Leber is a member of the Corporate Board Selection
Committee of the Financial Women’s Association,
and a member of the Courts of Superior Jurisdiction,
Committee on Judicial Administration, and the Civil
Courts Committee for the Association of the Bar of the
City of New York. She served as a parliamentarian to the
New York State Senate in the 1975 session.

Secretary

Michael E. Getnick
Utica attorney Michael E.
Getnick is presently serv-
ing as the secretary of the
Bar Association having
previously served as a
vice president represent-
ing the Fifth Judicial Dis-
trict (Herkimer, Jefferson,
Lewis, Oneida, Onondaga
and Oswego counties). He
started his second term as
secretary on June 1.

Getnick received his undergraduate degree from
Pennsylvania State University in 1966 and his law degree
from Cornell University in 1970. He is a partner in
Getnick Livingston Atkinson Gigliotti & Priore, LLP, of
Utica, and is of counsel to Getnick and Getnick of New
York City.

Active in the State Bar, he is a member of the House of
Delegates and a Fellow of The New York Bar Foundation.
He is chair of the Committee on Court Operations and
a member or liaison of/to various committees and sec-
tions including the Special Committee on Diversity and
Leadership Development. He has been a presenter and
panel participant on many NYSBA CLE programs.

A past member of the Nominating Committee, Getnick
is a recipient of the Association’s President’s Pro Bono
Service Award for the Fifth Judicial District. The award
recognizes those lawyers who make outstanding contri-
butions of time, resources, and expertise in the provision
of legal services to the poor. He is a member of the Fifth
Judicial District Pro Bono Committee, which in coopera-
tion with the OCA is a pioneer project, to be a model for
the entire state.

In addition to his NYSBA activities, Getnick is a past
president of the Oneida County Bar Association (OCBA).
He chaired OCBA’s Liaison Committee to the NYSBA, the
Domestic Relations Committee and the Private Attorney
Involvement Committee. He is a member of the National
Institute for Trial Advocacy and the New York State
Academy of Trial Lawyers.

Among his many community activities, Getnick is a
member of the Utica Board of Directors of the American
Heart Association Northeast Affiliate; he was the initial
counsel and attorney who incorporated the Mohawk
Valley Committee Against Child Abuse, Inc. Currently,
he is chair of the Zoning Board of Appeals of the Town
of Kirkland.

Treasurer

James B. Ayers

James B. Ayers is a part-
ner and chair of the
Estate Planning and
Administration Practice
Group in the Albany
law firm of Whiteman
Osterman & Hanna, LLP.
He concentrates his prac-
tice in the areas of estate
planning, estate adminis-
tration and estate litiga-
tion.

Ayers received his undergraduate degree from Colgate
University and earned his law degree from Columbia
Law School.

An active member of the Association, Ayers has served
as treasurer since 2002. He served as vice-president of
the Third Judicial District (Albany, Columbia, Greene,
Rensselaer, Schoharie, Sullivan and Ulster counties) from
1999-2002.

A former chair of the Trusts and Estates Law Section,
Ayers is a speaker and program chair of many of the
section’s meetings.

He has been a member of the Association’s House of
Delegates since 1995. He is a Fellow, as well as a mem-
ber, of the Board of Directors of The New York State Bar
Foundation.

Ayers is a Fellow of the American Bar Foundation and
the American College of Trust and Estate Counsel.

Ayers has served as president of the Estate Planning
Council of Northeastern New York. He has long been
active in community organizations, having served as an
officer or director of such organizations as the Community
Foundation for the Capital Region, the American Red
Cross of Northeastern New York, the Historic Albany
Foundation and the Albany Charter of the Salvation
Army.
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The lights dim, and the first
slide appears. You think to your-
self, “Oh mno, another boring
PowerPoint presentation.” The
first line of text soars in from
the left, each character twirling
and dancing across the screen.
You count 11 bullet points on
the first screen (the shortest of
which is 16 words long). The sec-
ond slide is even more confusing.
The third is a picture of his kids.
Fortunately, the room is dark, so
no one notices as you start to fall
asleep. . . .

hy are most PowerPoint
presentations so dreadful?
When was the last time you

saw a presentation that was actually
enhanced by PowerPoint? The reason
PowerPoint decimates the effective-
ness of most presentations is because
the presenters don’t understand how
or why to use it.

The Purpose of PowerPoint

PowerPoint is a supplement to, not a
substitute for, the speaker’s presenta-
tion. PowerPoint allows you to add
visual imagery to your speech, but
slides aren’t the reason why the audi-
ence came to your presentation. If
PowerPoint presentations were that
effective, you could stay home and just
email everyone a copy of your slides.
The substance of the message comes
from the presenter, not the slides.
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Adding Power to
PowerPoint Presentations

Once you accept this philosophy, your
PowerPoint presentations will dramat-
ically improve.

Guidelines for Creating Slides

Too many PowerPoint presenta-
tions become garbled and confusing
because the presenter tries to cram
too many ideas onto a single slide
or uses every tool available from the
Custom Animations toolbox. Follow
these guidelines to minimize confusion
and enhance understanding in your
next PowerPoint presentation.

* One main point per slide. Slides
are cheap (free, actually) so you
don’t need to cram multiple
points on a single slide. If you're
making an important point, give
it a slide of its own.

¢ Keep it simple. Step 10 feet away
from your monitor and look at
your slide. Does the main point
jump out at you? Is it immedi-
ately clear to you? If not, you may
have too much information on the
slide.

¢ Use spell check. Check your
presentation before you get to the
room. Spelling errors can ruin an
otherwise professional presenta-
tion.

¢ Font selection. Don’t use bizarre
fonts — no one can read them.
Stick with traditional, sans-serif
fonts (e.g., Impact, Helvetica,
Arial) — they are easier for your
audience to read. Also, use a
large type size (40-point or high-
er) for easier audience compre-
hension.

* Make it easy on the eye. Your
text should stand out from the
background. Can you easily
read the slide from the back of
the room? Yellow text on a dark
blue background works well,
and so does black text on white,
but experiment to find the color
scheme that works best for you,
your message, and your audi-
ence.

e Use images. Avoid PowerPoint’s
standard clip art — everybody’s
seen it. (How many times have
you seen the picture of the man
hitting his desk or the guy with
the light bulb over his head?)
Instead, use pictures. Search the
Web for royalty-free stock pho-
tography, or use a digital camera
to create your own.

¢ Keep a design template for
each slide. Avoid the standard
design templates that come with
PowerPoint — everyone recogniz-
es them. Create your own design
template. Maybe you want to put
your name, logo, or company
name on each slide. If your firm
does numerous presentations for
the community, it may be worth
the investment to hire a graphic
designer to create a template for
your slides.

Guidelines for Presenting
Even well-designed slides can’t com-
municate your message if you present
them poorly.
* Avoid silly text animations or
transitions. Admit it. You hate



those stupid wipes, slides, and
swirls between slides. You hate

it when the text “types” out one
word at a time or flies in from
random corners of the slide. So
does your audience. Minimize
the custom animation effects and
focus your attention on the sub-
stance of your slides.

Don’t read the slides to your
audience. Assume your audience
is smart. Let them read the slide
to themselves. If they're too dumb
to read the slide, they probably
can’t grasp the points you're try-
ing to communicate anyway. To
make sure they have enough time
to digest the information, read it
to yourself, quietly, at least twice.
Can everyone see it? Get to the
room early so you can look at

the screen from various spots in
the audience. If you can’t see the
screen, rearrange the room lay-
out so that everyone can see the
screen. You can also use masking
tape to block off chairs in the back
of the room or on the sides where
the audience won't be able to see
the screen.

No shadow puppets. Don’t walk
between the projector and the
screen — it distracts the audience.
Don’t compete with the slides.
If you've finished discussing

the information on the slide and
don’t want the slide to draw
away the audience’s attention
while you speak, dim the screen.
Hit "B” to turn the screen black,
or “W” to turn the screen white.
Have a backup plan. Sooner or
later, it’s going to happen. The
computer will crash, the projec-
tor won’t work, a virus will eat
your presentation. . . . Whatever
happens, have a backup plan and
be prepared to present without
your slides. When the substance
of your message comes from you,
not your slides, you'll deliver a
powerful presentation, with, or
even without, your PowerPoint
slides. |
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I am representing a client in a divorce
case. The rules of the court require each
party to submit a signed and acknowl-
edged net worth statement. The attor-
ney for the party must sign the fol-
lowing certification: “I, ................ ,
certify that to the best of my knowl-
edge, information and belief, formed
after an inquiry reasonable under the
circumstances, the presentation of the
foregoing paper or the contentions
therein are not frivolous as defined
in section (c) of section 130-1.1 of the
Rules of the Chief Administrator of
the Courts.”

Section (c) of section 130-1.1 of the
Rules of the Chief Administrator of
the Courts reads, in relevant part, as
follows:

For purposes of this Part, conduct
is frivolous if:

* ¥ ¥

(3) it asserts material factual state-
ments that are false.

In determining whether the con-
duct undertaken was frivolous, the
court shall consider, among other
issues, the circumstances under
which the conduct took place,
including the time available for
investigating the legal or factual
basis of the conduct, and whether
or not the conduct was continued
when its lack of legal or factual
basis was apparent, or should have
been apparent, or was brought
to the attention of counsel or the

party.

My client is in his own business and
I know, from his own admission, that
his income tax return does not reflect
his entire income. If I advise the client
to list his entire income in his sworn
net worth statement, he has admitted
to committing a crime. If I don’t, I'm
acting unprofessionally and filing a
false certification. Is there a solution to
my dilemma?

Sincerely,
Baffled
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Dear Baffled:

Given your situation, feeling baffled
is understandable. Matrimonial law-
yers are faced with this conundrum
on a regular basis. In your letter you
speak of a “signed and acknowledged
net worth statement.” Actually the net
worth statements must be sworn to by
the party. This makes the problem even
more difficult for the client.

The problem arises because the
lawyer’s related duties to act in the
best interest of the client (EC 7-9),
and to zealously represent the client
(DR 7-101), do not free that lawyer
from certain restrictions on his or her
behavior. Chief among those restric-
tions is the requirement that an attor-
ney must act within the bounds of the
law. EC 7-19.

“The law and Disciplinary Rules
prohibit the use of fraudulent, false,
or perjured testimony or evidence.
... A lawyer should, however, pres-
ent any admissible evidence the client
desires to have presented unless the
lawyer knows, or from facts with-
in the lawyer’s knowledge should
know, that such testimony or evidence
is false, fraudulent, or perjured.”
EC 7-26.

EC 7-27 advises that “[bJecause it
interferes with the proper administra-
tion of justice, a lawyer should not sup-
press evidence that the lawyer or the
client has a legal obligation to reveal
or produce.”

Clearly, you cannot continue to
represent the client if he insists on
reporting in his net worth statement
that his income is as reported on his
income tax return. Your first recom-
mendation should be that your client
file an amended tax return. But if the
client refuses, does this mean that you
must withdraw from your representa-
tion?

Not necessarily; there may be anoth-
er course of action available. Under the
law, the court and the other party to
the matrimonial action are entitled to
know your client’s actual income. If the
court determines that a party has not
been forthright about this subject, the
court will impute income beyond what

is found in the net worth statement.
In view of these factors, your client
may list his actual income in his net
worth statement with the notation that
this is what he is capable of earning.
He now has given the court and his
spouse the true amount of his income,
without surrendering his right against
self-incrimination.

As a collateral benefit, this kind
of candor can aid in bringing about a
settlement, or, in case of trial, enhance
the client’s credibility.

We invite other matrimonial law-
yers to write and share their solution
to this vexing problem.

The Forum, by
George J. Nashak, Jr., Esq.
Queens, New York

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios
to be considered for future columns.
Send your comments or ques-
tions to: NYSBA, One Elk Street,
Albany, NY 12207, Attn: Attorney
Professionalism Forum, or by e-mail
to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee
on Attorney Professionalism. Fact pat-
terns, names, characters and locations
presented in this column are fictitious,
and any resemblance to actual events
or to actual persons, living or dead, is
entirely coincidental. These columns are
intended to stimulate thought and dis-
cussion on the subject of attorney pro-
fessionalism. The views expressed are
those of the authors, and not those of
the Attorney Professionalism Committee
or the NYSBA. They are not official opin-
ions on ethical or professional matters,
nor should they be cited as such.
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there is a recovery at all. Am I allowed
to withdraw after putting in so much
work? If so, what is the best withdraw-
al procedure? Is there an approach I
can take to mitigate the consequences
of a withdrawal?

Christopher R. Viney, Esq.
Lackawanna, NY
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LANGUAGE TIPS

uestion: You mention in your
columns that language is con-
stantly changing. I wonder
wheth€r some changes have come
behind my back. In particular, is the
word renown now an adjective? And
how about the new plural incidences? 1
hear both used by well-known public
figures, but they sound strange to me.

Answer: Well-known public figures
are not renown; they are renowned if
they are widely honored or acclaimed,
for the noun renown means “honor or
acclaim.” The noun renown has not yet
become an adjective, but if it is used
as an adjective often enough, it will
become one. That has been typical of
English since its birth: nouns becoming
adjectives and verbs; verbs becoming
nouns and adjectives, all easily switch-
ing categories due to popular usage.

That is how the Middle English
noun stan (“stone”) became an adjec-
tive in the phrase stone house along
with hundreds of other nouns. But
until the change of a noun to an adjec-
tive is widely accepted, it is considered
ungrammatical. Renown has not yet
reached that point, so when a television
journalist mentioned “the renown John
Kenneth Galbraith” the other night, his
usage was ungrammatical.

Incidentally, a nice distinction is
being lost between the adjective notori-
ous and renowned. Traditionally, they
were antonyms. Both adjectives meant
“widely known,” but if you were
renowned, you were widely known
because you were honored; if you were
notorious, you were widely known for
unfavorable reasons. Thomas Jefferson
was renowned; Guy Fawkes was noto-
rious. Currently, however, perhaps due
to ignorance of the meaning of noto-
rious, journalists are calling honored
individuals “notorious,” and the dis-
tinction may disappear.

The nouns incident and incidence
are not synonyms. An incident is a
single event, separate and distinct. It
could signify an occurrence or event
that interrupts normal procedure or
precipitates a crisis, as in “a shocking
incident.” The word incident is also an
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adjective meaning related or contin-
gent upon something, as in, “Incident
to heavy rains, there were numerous
rear-end crashes on the Interstate.”

On the other hand, the noun incidence,
which descended from the same late
Middle English noun (from the Late
Latin noun incidensia) is still only a noun.
Like incident, it can refer to one occur-
rence, as in, “The incidence of violence
shocked the small community.” But inci-
dence usually refers to the extent, range,
or frequency of occurrence, as in “the
incidence of heart attacks in women.”

In Geometry incidence indicates the
partial coincidence of two figures, and
in Optics incidence refers to the striking
of a ray of light, etc., on a surface or
the direction of a striking. In Physics, it
refers to the arrival of incident radiation
or an incident projectile at a surface.

The plural of incident is common:
“Incidents like fender-benders occur
daily in metropolitan areas.” But the
plural of incidence is less common, and
when you hear it, the speaker is often
mistakenly using it to refer incidents.
Correctly used, incidences refers to the
rates of occurrence of a particular dis-
ease in populations being studied as in
“the incidences of cancer in developing
nations.” Even in this context, the sin-
gular form incidence is more usual.

Question: In a recent column I have
seen the word none followed by a plu-
ral verb. That usage ought to be incor-
rect, because none means “not one.”
Please comment.

Answer: Logically, it could be argued
that none should be a singular form, for
it was singular in Old English, being the
negative form, ne an (“not one”) of the
pronoun an. But through the centuries,
none has come to mean either “not one,”
or “not any,” depending on the speak-
er’s intent, and dictionaries are unani-
mous in defining it as either a singular
or a plural pronoun. Even the most
conservative grammarians agree. (See,
for example, Fowler’s Modern English
Usage, Second Edition at 394.)

The time may soon arrive that sin-
gular indefinite pronouns (like every-
body, anybody, nobody, everyone, someone,

no one, and the others) will also be con-
sidered both singular and plural forms.
The so-called “sexist he” has caused
many persons to shed the still-correct
“Everybody should take his seat.” To
avoid the impression that they are
ignoring women, and disliking the sub-
stitute he/she, almost all speakers now
substitute statements like, “Everybody
should take their seats.”

There are ways to avoid both the
“sexist he” and the still non-standard
they, and this column has previously
suggested substitutes in response to
readers’ questions. For example, it is
often possible to frame the statement
in the plural (“All participants should
take their seats”). The problem, how-
ever, may soon be moot, for a large
majority of English speakers and writ-
ers are now using they in reference to
singular indefinite pronouns.

Potpourri:
The Oxford English Dictionary has added
3,500 words, which it says have recent-
ly entered the English language, to
the fifth edition of its Shorter Oxford
Dictionary. This edition is the OED’s
first in nine years, and it seems fitting to
list some of the newly added words so
that, should the appropriate situation
occur, you can find the cool word (cool
is one entry) to use without needing to
peruse the Shorter. So here are a few of
the “new” words listed: grinch, beltway,
body-piercing, lap dancing, sticker shock,
road rage, get real, gomer, feet first, DVD,
snail mail, body mass index, and gym rat.
You may not need any help in trans-
lating most of these words. My spell-
check complained only when I typed
grinch and gomer. I will have to tell it
that grinch means “spoilsport” and
gomer means “inept colleague” (a word
that you may have use for).

GERTRUDE BLocK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion
Writing (American Bar Association). Her most
recent book is Legal Writing Advice: Questions
and Answers (W. S. Hein & Co., 2004).




THE LEGAL WRITER
CONTINUED FROM PAGE 64

“because,” “before,” “if,” “though,”
“until,” “when,” “where,” or “while”)
or a relative pronoun (“that,” “which,”
“who,” “whoever,” or “whom”) and
will contain a subject and a verb. For
variety, begin sentences occasionally
with “after,” “although,” “as,” “as if,”
“as long as,” “because,” “before,” “if,”
“though,” “until,” “when,” “where,”
or “while.”

Not every sentence should be
simple. A few should be compound,
complex, or compound-complex.
Compound sentences contain two
independent clauses: the clauses are
linked with a semicolon, or they are
linked with a coordinating conjunc-
tion. Example: “New York City is fun
and exciting, but it doesn’t compare to
Montréal.” Complex sentences contain
a main, independent clause and at
least one dependent clause linked by
a subordinating conjunction. Examples:
“Although Montréal is a fun town, I
don’t visit often enough.” Compound-
complex sentences contain at least two
independent clauses, and at least one
dependent clause, all somehow linked.
Example: “New York City is fun and
exciting, and so is Montréal, but New
York City doesn’t compare to Montréal,
although I don’t visit Montréal often
enough.”

18. Love the Active Voice. Prefer the
active voice to the passive. The passive
voice comes in two forms: single pas-
sives and blank passives. Blank pas-
sives are sometimes called double or
nonagentive passives. A single passive
occurs when a sentence is converted to
object, verb, subject from subject, verb,
object. The blank passive hides the sub-
ject. The active voice lets readers know
who did what to whom, in that order.
The active voice is concise; the passive,
wordy. The active voice is always hon-
est; the passive is sometimes dishonest.
People think in the active voice, not
the passive. Active voice: “The lawyer
wrote the brief.” This sentence goes
from subject, to verb, to object. Single
passive: “The brief was written by the

The active voice is concise; the passive,
wordy. The active voice is always honest;
the passive is sometimes dishonest.

lawyer.” If you see a “by,” you'll see a
single passive.

Use single passives only to dovetail
or to end a sentence with climax. To
dovetail is to connect sentences. To cli-
max is to end a sentence with empha-
sis. One dovetailing technique is to
move from old to new. Active example:
“Mr. Smith wrote the brief. Mr. Smith
is a strong writer.” Dovetail examples:
The brief was written by Mr. Smith,
who is a strong writer.” Or: “The brief
was written by Mr. Smith. Mr. Smith is
a strong writer.” Climax example: “The
ground was shaken by an earthquake.”
The word “earthquake” brings about
the climax; the words “the ground”
aren’t that important. The active ver-
sion is less interesting than the passive
version: “An earthquake shook the
ground.”

Sometimes blank passives hide
what’s important but harmful. Using
blank passives to conceal information
is unethical. Example: “Mistakes were
made.” In this sentence, you don’t
know who made the mistakes. Becomes:
“Attorney Abe made mistakes.”
Example: “The suspect was read her
Miranda rights.” The problem with this
sentence is that you don’t know who
read the suspect her rights. Write it in
the active voice instead: “Officer Jones
read the suspect her Miranda rights.”
Exceptions: Use blank passives if you
don’t know who the subject (actor) is
or to de-emphasize an irrelevant or
obvious subject (actor).

19. Love Gender-Neutral Language.
Gender neutrality isn’t about political
correctness. It’s about thinking and
writing in a nondiscriminatory way.
Sexist language is bad because it’s
offensive and degrading. It's discrimi-
nation in print. Sexist language is also
bad because it focuses readers on style.

Gender-neutral language focuses read-
ers on content. A writer’s goal is to
emphasize content, not style.

The first way to make language gen-
der neutral is to make the antecedent
plural: “A law clerk can’t be careless.
She must be meticulous and precise.”
Change “a law clerk” to “law clerks”
and “she” to “they” to eliminate the
sexist language. Becomes: “Law clerks
can’t be careless. They must be meticu-
lous and precise.” The second way is
to rephrase the sentence to eliminate
the pronoun: “She who can’t handle
the work should find another job.”
Becomes: “Anyone who can’t handle
the work should find another job.” “A
waiter likes his customers to be gener-
ous.” Becomes: “A waiter likes gener-
ous customers.” The third way is to
repeat the noun. “A police officer will
be here soon. He'll help you.” Becomes:
A police officer will be here soon. The
officer will help you.” The fourth way
is to use the second-person pronoun:
“you,” “your,” or “yours.” “He who
can write should apply for the job.”
Becomes: “If you can write, apply for
the job.”

Eliminate all sexist language. Use
gender-neutral parallel language: Write
“husband and wife,” not “man and
wife” or “man and woman.” Delete
the suffix “-man.” Use “Assembly
Member” not “Assemblyman”; “Chair”
not “Chairman” or “Chairperson”; and
“Police officer” not “Policeman.” Avoid
the suffixes “-ess” and “-trix.” Use
“executor,” not “executrix”; “prosecu-
tor,” not “prosecutrix.” Eliminate mas-
culine terms: “humanity,” not “man-
kind”; “made by hand,” not “man-
made”; “average person,” not “com-
mon man.” Don’t use clumsy variants
like “s/he/it,” “s/he,” “(s)he,” “he
or she,” or “him or her,” or alternate
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between “he” and “she.” Never write
ungrammatically to solve a gender
issue. Incorrect: “A gourmet likes their
coffee black.” Correct: “Gourmets like
black coffee.”

20. Love Good Quoting. To quote
or not to quote — that’s the question.
Quoting shows readers you're reliable:
The reader needn’t consult the source
to confirm your argument.

only in a newspaper headline. Use
double quotation marks to set off or
define a word or phrase and to repeat
speech.

All quoting must be accurate.
Always proofread your quotation from
the original source to assure perfect
quoting, letter for letter, comma for
comma. Show if you've altered, added,
or deleted language. Use brackets “[]”

Readers think that if you'll cheat on rules,
you'll lie about the record or not cite
controlling authority.

Quoting is good if done reasonably.
Quote essential things you can’t say
better than the original. Quote authori-
tative sources. If a case, contract, or
statute is in dispute, quote it. Quote to
eliminate any suggestion of plagiarism.
Then quote only what’s helpful or
necessary. Quoting excessively makes
your document look choppy and you
look lazy. Excessive quoting doesn’t
substitute for analysis. Paraphrase and
explain instead, and cite the source.

Don’t use block quotations (also
called blocked or set-off quotations)
unless you're quoting important parts
of a statute, contract, or critical test
from a case. The Legal Writer recom-
mends that quotations of 50 words or
more be double-indented. Others sug-
gest blocking quotations of three lines
or more. Single-space block quotations,
but double space between block para-
graphs. Never end a paragraph with a
block quotation. The Tanbook — New
York’s Official Style Manual — recom-
mends that you use double quotation
marks (“ ”) around the entire block
quotation. The Bluebook advises not to
surround the block quotation with quo-
tation marks. The Legal Writer recom-
mends using double quotation marks
around the block quotation. They make
it easier to see quotations, especially in
documents published online.

Use single quotation marks (“ )
around a quotation within a quotation.
Otherwise use single quotation marks
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to show alterations or additions to a
letter or letters in a word. Alterations:
“Substantially” becomes “Substantial[].”
“Substantial” becomes “Substantial[ly].”
“Substantially” becomes[s]Jubstantially.”
“Substantlly” becomes “substant[ia]lly.”
Additions: “The judge did [not] like to
make jakes [sic] in court.” When quot-
ed material contains a spelling, usage,
or factual error, use “[sic],” meaning
“thus,” after the error to show that the
error is in the original. If the context
makes it clear that the error was in
the original, don’t add “[sic].” If you
overuse “[sic],” the reader will believe
you've used the quoted material only
to highlight the error. To prevent over-
using “[sic],” alter the quotation or
paraphrase it.

Use ellipses to show omission. Use
three-dot ellipses (“. . .”), all sepa-
rated by spaces, to show omissions of
punctuation or one word or more in
the middle of the sentence. Use four-
dot ellipses (“. .. .”), all separated by
spaces, to show omissions at the end
of a sentence if (1) the end of the quo-
tation is omitted; (2) the part omitted
isn’t a citation, a footnote, or an end-
note; and (3) the remaining portion is
an independent clause. Unless all three
criteria are satisfied, use a period, not
an ellipse. Don’t use ellipses before
the portion you quote. Example: The
appellate court held that the lower
court “. . . should have denied the
summary-judgment motion.” Becomes:

The appellate court held that the lower
court “should have denied the sum-
mary-judgment motion.”

People don't like to read quotations.
Tempt them. Introduce the quotation
with a lead-in, weave the quotation into
the sentence, or use an upshot to para-
phrase the meaning of the quotation.
Lead-in: “As the prosecutor explained,
‘The defendant bought a gun.” Weave:
“The prosecutor explained that defen-
dant ‘bought a gun’ before he commit-
ted the crime.” Upshot: “The prosecu-
tor explained that the defendant pur-
chased the murder weapon before he
committed the crime: ‘The defendant
bought a gun.”

21. Love and Follow Rules. Readers
think that if you’ll cheat on rules,
you'll lie about the record or not cite
controlling authority. Your credibility
— essential to legal writing — will van-
ish. If you're submitting a document to
a court, follow the court’s rules about
page length, table of contents, font,
paper color, and number of copies you
must submit. It's easy to comply with
these rules; many courts publish their
rules on their Web sites. Make sure in
particular to follow the rules of the
judge who's presiding over your case.
Your office might have its own rules on
style and format. Follow them, too.

22. Love Good Format. Write for
the ear, not the eye. But create easy-to-
read documents. Presentation always
counts. Readers need plenty of white
space on a page. Your margins should
measure at least one inch, up to 1.25
inches, on the bottom, sides, and top.
Indent your paragraphs one tab from
the margin. The Legal Writer prefers
single spacing, although many court
rules require double spacing between
paragraphs. The Legal Writer prefers
two spaces between sentences, not just
one space. If you're writing an article
for publication, for example, editors
will convert to one space between sen-
tences. The Legal Writer also prefers
right-ragged margins to fully justified
ones. Don’t create a kaleidoscope of
colored or highlighted text. Choose one
font and stick to it. The Legal Writer
recommends Times New Roman or any



font with the word “book” in it, with
12- or 13-point font size. Italicize case
names. Don’t underline and italicize
at the same time. Number each page
(suppress the first page) unless you're
writing an affidavit or an affirmation,
then number your paragraphs. Get rid
of orphans and widows. An orphan is
a single word or phrase at the end of a
paragraph or page. Awidow is a single
word or phrase appearing alone at the
top of a page.

23. Love Official Citations. Always
cite the official version when you cite a
New York case toa New York court. The
court system gives most judges only
the official reports; official citations
are more accurate than unofficial ones;
and CPLR 5529(e) requires lawyers to
use official citations in appellate briefs.
Prefer the New York Reports and its
Second or Third Series (N.Y., N.Y.2d,
N.Y.3d) to West’s North Eastern Report
and its Second Series (N.E. or N.E.2d)
or West’s New York Supplement and
its Second Series (N.Y.S. or N.Y.5.2d);
the New York Appellate Division
Reports and its Second or Third Series
(A.D., A.D.2d, A.D.3d) to West's New
York Supplement and its Second Series
(N.Y.S. or N.Y.5.2d); and the New York
Miscellaneous Reports and its Second
or Third Series (Misc., Misc. 2d, Misc.
3d) to West’s New York Supplementand
its Second Series (N.Y.S. or N.Y.5.2d).
Use West’s unofficial reports, but not
instead of the official citations. In New
York, it's unnecessary to give parallel
citations. If you do, always cite and use
the official citation (N.Y.3d, A.D.3d,
Misc. 3d), if available, in addition to
the unofficial citation. Use commas to
separate parallel citations.

24. Love Good Citing. Readers love
proper citation. It doesn’t take long to
look up the rule in the Bluebook, now in
its eighteenth edition, or in ALWD, the
Association of Legal Writing Directors
Citation Manual, now in its third edi-
tion. The Bluebook has been around
since 1926. Most lawyers, law journals,
and Moot Court competitions use the
Bluebook. Some law school legal-writ-
ing programs use ALWD as an anti-
dote for the Bluebook blues. New York

judges use the New York Law Reports
Style Manual (Tanbook),! prepared by
the New York Law Reporting Bureau.?
Make it easy for the court to rule for
you. Use the Tanbook when you write
for New York courts. The Bluebook
and ALWD are brilliant documents. But
their recommendations on how to cite
New York authorities are always wrong;
and the Tanbook is always right.

Citing well makes you credible. It
tells readers to trust you and your writ-
ing. Use the correct volume, reporter,
page number, and case name. Accurate
citations help readers find propositions
fast. Give a full citation in each new
section of your document before you
give a short-form citation; then always
use the short-form citation in that sec-
tion of your document. Use signals to
introduce citations. No signal is neces-
sary after a quotation or if the citation
supports your proposition directly. Use
“contra” if your citation contradicts
your proposition directly. Use “see” if
your citation supports your proposi-
tion indirectly or by inference. When
you use “see,” explain in the text or in
a parenthetical following the citation
why the citation supports your propo-
sition. Use “but see” if your citation
contradicts your proposition indirectly.

Use pinpoint (jump) citations. This
forces you to read the authority so that
you're certain your authority supports
your proposition fully; it also helps
you find other citations and arguments.
Pinpointing tells readers that you've
read the case and know the material.
It also prevents readers from rummag-
ing through an entire document to find
your point. When citing cases or sec-
ondary authorities, use pinpoint cita-
tions down to the footnotes. Use the
correct court and year to tell the reader
whether your authority is binding or
persuasive. Mention in a parenthetical
after your citation whether the opin-
ion is a memorandum, per curiam, en
banc, dissent, concurrence, or plural-
ity opinion. Mention whether leave or
certiorari was granted or denied. Use
parenthetical explanations to clarify
authority. Use lower-cased gerunds —a
verb used as a noun that ends in “-ing”

— at the beginning of the parentheti-
cal explanation: “citing,” “comparing,”
“distinguishing,” “finding,” “holding,”
or “noting.” Example: A v. B, 3 N.Y.
123, 125 n4, 55 N.Y.S.2d 231, 234 n4,
1 N.E. 456, 457 n.4 (1981) (holding that
landlord may take for personal use
one or more apartments in building
if landlord shows good faith at trial).
Pinpoint even if your proposition is on
the first page: E v. F, 16 Misc. 61, 61, 18
N.Y.S 75, 75 (App. Term 2d & 11th Jud.
Dists. 2d Dep’t 1961) (per curiam). The
same applies if your authority has only
one page.

One good citation is enough. Don’t
string cite obvious or threshold matters.
Limit string citing to three cases except
when you must document the sources
necessary to understand authority or
a split in authority. Separate different
authorities by semicolons. Never cite
headnotes and syllabuses.

25. Love Deadlines. Submit court
documents on time. If you need more
time, ask the court in advance, not after
the document is due. If your boss gave
you a deadline, follow it. Adhering to
deadlines shows that you're profes-
sional and responsible. It shows that
you respect and value someone else’s
time. If you gave yourself a deadline,
follow it, too.

26. Love Visuals. Paint visuals for
the reader. Attach to your legal docu-
ment the authority you've cited if the
authority is unpublished. If you're
submitting a document to a trial court,
attach the leading cases even if the
cases are published or available on
Westlaw or LEXIS. Highlight the rele-
vant text in the attachment. Download
photographs and include them in the
document. Create graphs and charts if
you can. Attach them in an appendix
and explain them in the text.

In the next two columns, the Legal
Writer will discuss legal writing’s 26
don’ts. |

1. See http://www.courts.state.ny.us/reporter/
New_Styman.htm (last visited Apr. 20, 2007). A new
edition of the Tanbook will be released sometime in
the latter part of 2007.

2. See http://www.courts.state.ny.us/reporter
(last visited Apr. 20, 2007).
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NEW MEMBERS WELCOMED

FIRST DISTRICT

Olamide Abudu

Asna Afzal

Bruce Alderman

Joanne Mary Alnajjar

Avraham Alter

Bradley H. Andrews

Alyson Marissa Apicelli

Robert J. Aquino

Filipe Brickmann Areno

Sheila Murphy Aresty

Matthew John Armstrong

David William Azarkh

Deepan Bajwa

Lindsay Nicole Baker

Aravind Balajee

Daniel Marc Baum

Maja Regula Baumann

Diane Kathryn Beleckas

Kevin Bell

Sultana Lily-Rose Bennett

Jamie Nicole Bernstein

Brian P. Biddinger

Kristy Ann Bird

Jacob Birnbaum

Daniel B. Blaser

Leslie Diana Bogart

Jonathan Boyar

Daniel Marc Braude

Michael Bretholz

Karen Brooks

Jessie Bode Brown

Henry Bowen Brownstein

Julian Bradford
Buchbinder

Briana Mimi Bunn

Matthew James Burdge

Andrew Scott Buzin

Kenneth Canfield

Turgut Irfan Cankorel

Ying Cao

Louis Jonathan
Capocasale

Mark G. Capolupo

Colleen Michelle Carey

Evan Carmen

Hee Jae Chang

Heejae Chang

Rebecca Chasan

Sarah May Chen

Viravyne Chhim

John Burke Chiara

Nancy Szu Lin Chu

Stephen Robert Cincotta

Peter Jerome Cipriano

Alissa Moreau Clare

Shelia Cockburn

Jessica Talia Cohen

Yossi Cohen

Hillary A. Comb

Jeremy Winston Conrad

Alexandria Deep Conroy

John Christopher Cooke

Ellen Elizabeth Cooper
Conor William Daly
James George Darling
Michelle Davidowitz
Dolores Francesca Dibella
Cristina Angela Dimaria
Gale C. Divins
Kirsten Ann Dovenberg
Samuel Asher Effron
Adam Edward Engel
Christian Louis Ercole
Samantha Hillary Evans
Monica Falcone
Morissa Robin Falk
Christopher Kirwan
Fargo
Eszter Farkas
Christine M. Finn
Aron Russell Fischer
Andrew James Fisher
Alison Gayle Fleming
Laura Diane Flyer
Kathleen E. Foley
Joseph E. Fox
Brett Ryan Franks
Dharma Betancourt
Frederick
Dana Kotowitz Frenkel
Adam Joseph Friedl
Michael Aaron Frishman
Shara Lyn Gaber
Naima Jean Garvin
Sarah L. Geiger
William Anthony Gentile
Megan Kathleen Gleason
Gabrielle Glemann
Erin E. Glover-Frey
Evan Gluck
Seth Bryan Goldberg
Jena Blair Goldmark
Seth Mitchell Goldstein
Michael David Grabo
Camilla I. Granville
Veronica Dasha Gray
Benjamin M. Greenblum
Catherine Quinn
Greenfield
Rebecca M. Gruber
David Hammerman
Lauren Kathryn
Handelsman
Mitsuhiro Harada
Gabriel Paul Harvis
Amanda S. Hawthorne
Hiromi Hayashi
Jonathan R. Henner
Debra Silverman Herman
Nichole M. Hinman
Paul E. Hirsch
Beth Christine Hofmeister
Matthew Lee Holden
Jeremiah Charles
Hollembeak
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Eniko Horvath

Sophia Elizabeth Hudson

Adam Thomas Humann

Susan Huot

Jolie Marie Ilardi

Christopher M. Imperioli

Charles Iragui

Kimberly Marie Jacobs

Jon Jekielek

Jason Hun-je Jeong

Johnnie Stephen Joe

Alex Jonatowski

Matthew Ryan Jones

Barry Huntington Junker

Jason Andrew Kahane

Stefi Nicole Kaplan

Elena Francesca Kaspi

Adam Michael Kazansky

Jason Kessler

Adam James Ketcher

Lisa R. Khandhar

Carolyn Bella Kim

Eugenia Naomi Kim

Kwangsoo Kim

Rosa Wooseon Kim

Andrea Suzanne
Kleinman

Joshua Andrew Kobrin

Melissa Koh

Takashi Kokubo

Emily Caridi Korot

Brian Daniel Krause

Christopher Man Kwok

Isabella Cristina Lacayo

Etai Y. Lahav

David Latimer

Anna H. Lau

Romelia S. Leach

Donna Lee

Eric Grant Lee

Richard Jung-ho Lee

Vinny Lee

Alexander Benjamin Lees

Carmine Lekstutis

Timothea Garland Proctor
Letson

Adina Chaya Levine

Anne Elise Herold Li

Carol Yun Yau Li

Danielle Li

David Mark Liebenstein

Angela Kao Lin

Moses Lin

Herman Rom Zvi Lipkis

Thomas Thol Lipovetsky

Yi Liu

Nicholas W. Lobenthal

Jose Alejandro Longoria

Catherine Lull

Steven E. Lynch

Alexandra Maloney

Robert Scott Mancher

Lindsay Michelle
Manning
David Marden
Jennifer A. Marshall
Daniel Martinez
Matthew Gregory
McBride
Erin Elizabeth
McCampbell
Jonas Reale McDavit
Aman Mahray McHugh
Kathleen Jennifer
McMenamy
Catherine Victoria Meale
Daniel Bradley Medalie
Ramesh Gopinath Menon
Samara Muriel Mercer
Homan Hosseini Milani
Ryan O. Miller
Michael Christopher
Moetell
Katharine Nora Monin
Ken Suzuki Myers
Hiroshi Naito
Theodore Angelo Neos
Benjamin R. Newland
Angela Cheryl Ni
Yi Elizabeth Nie
Patricia T. Niebauer
David Samuel Nir
Mary Nir
Tsuyoshi Nishimoto
Alexandra Claire Norton
Jane Elizabeth Norton
Matthew Rowan
Norwood
Takuji Nozaka
Shawn Paul O'Hargan
Gregory Gerald Oehler
Claudio M. Oksenberg
Melissa Jill Osipoff
Andrew Sun Pak
Christopher Michael
Panaro
Poly Papadopoulos
Richard Papper
Michelle E. Paris
Hyung Joon Park
Peter S. Partee
Tracey Beth Pastan
Sabrina A. Perelman
Scot Peschansky
Julian Kaheem Petty
Mishael Minnie Pine
Jarred Lee Pinkston
Mariya Alexis Pinskaya
John A. Pintarelli
Rodrigo F. Pintos-Lopez
Erin Victoria Plasteras
William Brian Plevy
Kristy Ann Pocious
Emily Samara Policano
Brooke Pollak

Natalie M. Porto
Bradley Mitchell Pryba
Scott Adam Rader
Joseph James Raetzer
Stanley Edward Ramsay
Sarah L. Rapke
Andrew James Rauchberg
Atif Rehman
Joshua Seth Reisberg
Dawn Marie Rhea
Hyon Min Rho
Bob Albert Rivollier
Julia Belson Roberts
Kaitrin Marie Roberts
Kate Meredith Rohrer
Elizabeth Dianne
Roseman
Meryl Gail Rosen
Catherine Rossouw
Michael J. Rublowsky
Matthew Edmund
Russell
Patricia Ruth Ruvalcaba
Cary B. Samowitz
Sharon A. Sandell
Isaac Sassoon
Jacob Schindelheim
Seth Franklin Schinfeld
Adam Paul Schleifer
Jennifer J. Schmidt
Jed Schwartz
Richard L. Schwartz
Edward Seiden
Meghann MacWilliams
Seifert
Dayrel Sewell
Michael K. Shah
Rachel Anne Shamash
Laurance David Shapiro
Ashley Share
Ravindra Kumar Shaw
Danielle Kate Sheer
Michael Lewis Shenkman
Jared Brammer Shirck
Doris D. Short
Rebecca Ammerman
Shpigel
Justin Edward Silberberg
Marc Harris Silverman
Joseph Anthony Skocilich
Jeremy Benton Smith
Nathan Alexander Snyder
David M. Sobotkin
Aytul Sogukoglu
Cristen Renee Sommers
Tamara Sorokanich
Meredith Mignon Stead
Jarret S. Stephens
Kandice Jodelle Stetson
Sumit Sud
Shannon Ryan Sullivan
Allison Marie Surcouf
Jeremy S. Sussman



Jonathan Robert Talansky

Vivian K. Tang

Adam B. Tantleff

Liang Tao

Miriam Tauber

Michael Anthony Tersigni

Bryan Andrew Tollin

Vincent Torregiano

Joshua Stuart Trauner

Kristin M. Tribbensee

Claire Killeen Tuck

Richard Merrill Tucker

Melissa Jennifer Turitz

Scott C. Tuttle

Jennifer S. Van Denbergh

Jessica A. Ventarola

Heather Anne Viets

Mei-li Da Silva Vint

Craig Anthony Vollono

Melissa Wachs

Adam Everard Wactlar

Elaine Patricia Wang

Aaronda Patricia Watson

Ari B. Weiss

Tom Ernest Weiss

Jenny Sue-ya Weng

Tzvi Werzberger

Ellyn Beth Wilder

Michael Winn

Angelina Michelle
Yearick

Allison Ann Young

Curtis Robert Young

Shira Jennie Zatcoff

Xiaomin Zhang

Alison Marie Zieske

David ].S. Ziff

Aryeh Zuber

David Seth Zwerin

SECOND DISTRICT

Corey Acri

Jinny Ahn

Darren Michael Albanese

Lindsay B. Ashwal

Louis J. Bara

Jamie Allison Bartolomeo

Manuel Policar Bautista

Randi M. Berman

Ross Adam Berman

Lisa Marie Biedrzycki

Jonathan Burke

Emily Ann Cabrera

Chin Ho Cheng

Alexis Caryn Collentine

Nicole Angela Coviello

Patrick Caston Crowley

Michael Dominic
D’Angelo

Jacqueline M. Debs

Adam Moshe Dlugacz

John Edwin Eckert

Paula Edgar

Saul Elnadav

Celeste Ebony Felix

Jennifer Ann Fuschetto

Kimberly Rose Gabriel

Izabel Olszowa Garcia

Joel H. Greenwald

Marcey L. Grigsby

Arthur Gutman

Joselito Cinco Haos

Jameelah Joy Hayes

Randeep Singh Hira

Rory T. Hood

Frank Hosein

Michael Hrankiwskyj

Wei Hu

Dana Irvis

Sandeep Singh Kandhari

Magdalen C. Kawinski

Michael J. Khorsandi

Amy Catherine Licht

Eric Loi

Scott Wayne Lundhagen

Christopher Paul Madiou

Clara Stephanie
McDonald

Kristin Marie McNamara

Xin Miao

Jennifer Lyn Mockerman

Diana Neyman

Kristopher Nickol

Daniel Nwaeze Nwalor

Violeta Petrova

Anna Podokshik

Zenon Poplawski

Elena A. Popova

Michael Jacob Rubin

Harvey Preston Soss

Suzanne Marie Stadler

Luke John Stiles

James Thomson

Richard Todd Tricardo

Nina Denyse Trunk

Stephanie Tshilanda

Jessica Sara Weinstein

Justin A. Xenitelis

Sanja Zgonjanin

Jeffrey B. Zwick

Danny Zyskind

THIRD DISTRICT
Matthew J. Burnham
Brendon D. Dupree
Patricia Ann Hite
Thania Fernandez
Lockonby
Elina Lyustikman Matot
Kelly Ann O’Dell
Louise G. Roback
ITan Silverman
Asha Thomas
Jonathon B. Tingley
Stanley Tso

FOURTH DISTRICT
Charles Harold Smith
Aaron Keith Suggs
Alice Renee Sutton
Samantha L. Whitney

FIFTH DISTRICT

Iman Abraham

Benjamin Keith Ahlstrom

James Eugene Aiken

Aaron F. Arnold

Carissa Ann Bayles

Amanda Lynn Cortese

Timothy Patrick Crisafulli

Christina Firley DeJoseph

Ryan Thomas Emery

Joseph Dominick Favata

Thomas Franta

Neha S. Goel

Daniel Jacob Hammond

Courtney Meghann Hills

Brian Joseph LaClair

Lauren Jenay Lapaglia

Jennifer Nash Liu

Adam P. Mastroleo

Zachary Martin Mattison

Jennifer L. Maxwell

Timothy McMahon

Maggie Wetherby
Mcomber

Robert H. Middlemiss

Samuel Thomas Miller

Jason Mintz

Celia E. Moore

Kelly Christine Murray

Gerald J. Pasqualetti

Daniel Joseph Petrone

Gary Pieples

Kyle Patrick Rossi

Nicole Schultz-Price

Matthew J. Skiff

Erin Kathleen Skuce

Donald P. VanStry

Shawn Weed

John Michael Wutz

SIXTH DISTRICT
Carla Ilene Brown

Elizabeth Ann Callaghan

Shannon Kinsella-
Starowicz

Lawrence A. Newman

Kristin Leeann Rogers

Adam J. Spence

SEVENTH DISTRICT
Chad M. Ben
Kelly Susan Blankenberg
Stephen Andrew Broome
Meghan M. Brown
Adam Brunner
Amelia A. Buharin
Julie Ryan Carvotta
Vincent Peter Cignarale
Allison Marie Connor
Katherine E. Courtney
Matthew J. Daly
John Michael Didas
Matthew Fery
Stephen Forster
Cecily Fuhr
Paul Samuel Fusco
Lisa M. Goodberry
Kristin S. Jonsson
Geoffrey Adam Kaeuper
Terry Daehoon Kim
Lindsay Elizabeth
Kornfield
Sarah J. Kwiatkowski
J. Bediaku Afoh Manin
Clayton W. Mattson
Alexander R. McClean
Danielle Elizabeth Mettler
Mark George Mitchell
Kevin Mulvehill
Christin Marie Murphy
John Cobb Nutter
Michael A. O’Connor
Devin Blake O’Neill
Katherine Olmstead
Patrick Mark Otlewski
Craig A. Patrick
Matthew C. Peluso
Matthew M. Piston
Jodi Anne Reynolds

Jennifer Dawn
Richardson

Aaron Sanders

Sheila Schwallie

Teodoro Xavier Siguenza

Shannon Leeann Slavin

Bryan Christopher Smith

Erin Woodward Smith

Edward James Snyder

Joshua David Steele

Nicholas Steinbock-pratt

Eric W. Stowe

Sara Lisa Valencia

Adam Huntsman Van
Buskirk

Stephen R. Warner

Kimberly Ann Whitaker

Jason Ray Womer

Leah Hurtgen Ziemba

EIGHTH DISTRICT

Robert C. Atkinson

Rachel A. Avan

Scott James Bizub

Karla Braun-Kolbe

Marie Ann Butchello

Renee M. Caputi

Michael Robert Cerrie

Carrie Ann Christy

Kimberly Arnold
Colaiacovo

Meredith A. Conner

Sarah Louise Couch

Alyson Catherine
Culliton

Mark Christopher Davis

Mary Kathryn Donnelly

Kelly Kathleen Drago

Lorriane Duthe

Laura Emerson

Patricia M. Esdinsky

Christofer Craig Fattey

Laura Marie Fees

Jesse Shalwitz Feuerstein

Jennifer G. Flannery

Clara Flebus

David H. Frech

Yn WMemoriam

John M. Armentano
Uniondale, NY

Thane Benedict
Weston, CT

David M. Coffey
Buffalo, NY

Pat V. Dinolfo
Rochester, NY

Leo F. Hayes
Syracuse, NY

Susan Keiser
Livingston Manor, NY

Sanford Meltzer
Syracuse, NY

Richard L. Parker
Middletown, NY

Herschel M. Weinberg

Wolfgang J. Riemer
Schenectady, NY

David O. Simon
New York, NY

New York, NY
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John Patrick Gerken

Paul Michael Gesl

Andrew Guglielmi

Dennis Paul Harlow

Lynn Hodgens

Kristen R. Houseknecht

Julie Marie Johnson

Jessica Marie Keltz

Jessica Joy Kielb

Minryu Kim

Cheryl A. Kraus

Marc Krawiec

Jonathan Conrad Litwin

Nancy Anne Long

Colleen M. Malchow

Peter J. Marche

Sabrina Marie May

Eric Mazur

John Menna

Rachelle Suzanne Mercier

Ryan K. Micklus

Megan Elizabeth Misiti

Michael A. Morgan

Philip Nassiff

Peter Bartlett Nicely

Charity Ann Phipps

H. Salumeh Ramsay

Danielle Marie Rizzo

Julia E. Roberts

Renee M. Root

Elsa Johanna Schmidt

Michael Anton Sciortino

Jason A. Shear

Valerie Elizabeth Stevens

Amber E. Storr

Annick Kamga Tchokonte

Nicholas Timothy Texido

Jordan Ian Thomas

Christopher Robert
Turner

Tara Elizabeth Waterman

Douglas Charles Weinert

Amanda M. Weir

NINTH DISTRICT
Alissa Louise Baum
Kara Mary-Frances
Buckley
Michael Candela
Jenna Christine Careri
Rachel E. Ciccone
Erin Coxen
Danielle D’ Angelo
Steven Neil Feinman
Michael Andrew Gach
Peter William Green
Karen Rita Grennan
Kurt E. Johnson
Charles Daniel Kemp
Jeannette Arlin Koster
Hugh A. Lehr
Christopher X. Maher
Amy Elizabeth McCann

Mindy Menke

Sharon Ann Mosca

Sharif Nesheiwat

David J. Ortiz

Bryn Colette Sarvis Pace

Linda Susan Parry

Daniel John Pennessi

Alexander Anthony
Restaino

Miguel Angel Rodriguez

Melissa Cochrane
Rutkoske

Manjula A. Sarma

Thomas Spadaccini

Shameika Monique
Taylor

Robert Henry Trudell

Julie I. Vaiman

Petar Kresimir Vanjak

Margo Rebecca Worms

Carolyn Sue Young

TENTH DISTRICT

David Lester Adamson

Peter M. Agnetti

Anthony Agolia

Todd Alderman

Lisa Jeanne Alfieri

David Arias

Laurie Bakhchi

Anthony Michael Baron

David Howard Barton

Rachel Nicole Basher

Elain Sobol Berger

Melissa Anne Berkman

Jason Berman

David Bernstein

Assad Ali Bhatti

Jennifer Anne Boyle

Sharon A. Brennan

Timothy J. Byrnes

Matthew Anthony Deller
Canzoneri

Jonhathan Cartelli

Joshua Cash

Rosa Castello

Anthony Caviello

Brian Kenneth Chau

Michelle Choinski

Alfred John Croce

Julie K. Cserhalmi

Catherine Chrysler
Doolan

Christiana Onyinye Ebem

Patrick J. Engle

Nadia Melissa Falzarano

Temitope Famodimu

Bryan Philip Fauci

Jason Patrick Fenley

Anthony A. Ferrante

Andrea Elizabeth Filpi

Todd Matthew Gardella

Max Saulter Gershenoff
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Brian Michael Giehl

Paula R. Gilbert

Christopher M. Gioe

Kristiana Leigh Gomes

Robert Gerald Graham

Scott Richard Green

Sandra ]. Hathaway

Thomas Peter Jaffa

Allison Rene Johnson

Maria-Sophia
Karropoulos

Joseph Ferdinand Kern

Eloine Kim

Jason A. Lange

Kyle Lawrence

Jason Scott Leibowitz

Christopher George
Leimone

Kimberly Ann Levi

Audra Taylor Lieberman

Stephen William
Livingston

Assuntina Loia

Nicholas M. Lucca

Jennifer A. Mastanduono

Jennifer Lynn McCann

Dennis C. McCoy

Chris G. McDonough

Karen Elizabeth
McQueen

Christie Rose Medina

Christopher Miller

Jason Isaac Miller

Heather Arlene Morante

Michael Charles Murphy

Sean Patrick Newell

Bernard L. Nussinow

Joseph Nnaedozie Obiora

Elazar Orlofsky

Julie Ovicher

Yale Pollack

Michael Reiner

Michael P. Roche

Matthew James
Rodriguez

Christopher T. Rogers

Hotan Rohparvar

Michael Rothenberg

Tracy Ruhling

Jessica Christine Satriano

Lawrence J. Scherer

Diana Marie Schmidt

Karen Schmidt

Peter Anthony Schoepe

Randi Brooke Schwartz

Rachael E. Seevers

Bari S. Sittenreich

Christina Lynn Sittner

Steven Stavros Skenderis

Keith Tallbe

Lauren Tan

Michael Brent Terk

Bhumika P. Trivedi

Jared Daniel Verteramo
Frederick Vogeney
Kevin Peter Walsh
Jason Peter Weinstein
Benjamin Todd Weisel
Kenneth J. Woll

Valerie Wunsch
Anisha Abraham

ELEVENTH DISTRICT

Eunjung Ahn

Alvida Renee Alford

Eli Babaev

Michael Bojbasa

Maria A. Coen

Andrea Celina Coleman

Chaoping Deng

Wei Gao

Baruch Simcha
Gottesman

Taylor Leigh Green

Kenneth Joseph Haim

Jason Carter Hatcher

Melissa Cara Rose Jaffe

Latoya Semone Jeffers

Howard Fu Kei

Dena Klein

Michelle Anne Langone

Kelly A. Latham

Darius A. Marzec

Melissa J. Montenes

Tammy Manchee Moy

Joseph William Murray

Michael Nisnewitz

Richard S. Ortiz

Michael Jay Perl

Harshanie Peters

Ekaterina Pipas

Tahmina Choudhury
Rajib

Timothy James Regan

Matthew Robinson

Susanna A. Roif

Gentian Sholla

Jessica Sin

Gea Somma

Songyi Son

Michelle M. Spadafore

Shalom C. Stephens

Uyen Nhu Tang

Teddy Tourian

Noah L. Walker

Wei Wei

TWELFTH DISTRICT
Adrienne L. Austin
Kathleen Chia-ling Chen
Trevor Fagan

Andres D. Gil
Rosemarie Iaconis
Allyson Kohlmann
Pearl Natia Moore

Jamie H. Moran

John Everett Orcutt

Tracie Lea Reilly
Lakshmi Singh
Kimberly Stevenson
Frederick Richard Trelfa
Joshua Berkley Watson
Charlayne M. White

OUT OF STATE

Karen Krstic Ahrens

Leonard Alksnis

Michele Harrington
Altieri

Jeffrey Bank

Gregory Stephen
Bougopoulos

Michela Ann Bowman

Alba Bozo

Art Budyonny

Ayse Bulut

David Seth Burd

Gina A. Carias

Jose Maria Zalazar
Carpio

Andrew B. Carroll

Chu-chu Chang

Kyoungjin Choi

Alexander Ross Cohen

Bryce D. Coughlin

Ryan Thatcher Daniels

Nia Cyrille Dassas

German Delgado

Giovanni Di Stefano

Maria P. Eberle

Melanie Ann Foote

Daniella Lucia
Francescon

Virginia Charlotte Anne
Frasure

Ian Swart Fredericks

Timothy Robert Ross
Freeman

Lydia Eve French

Robert Dale Gary

Andrew Evan Gelfand

Jennifer Lauren Gillis

Rachelle Hoffman Glazer

Michael J. Glidden

Gene Stephen Goodsell

Mark Andrew Grannis

Marie Astrid Gravereaux

Joseph Randall Grippe

Anat Haas-Mizrahi

Jeffrey Michael Halkovich

Robyn Elizabeth Hanson

Ronen Hausirer

Gillian Ruth Hemstead

Adam Edwin Hess

Thomas Hoelzl

Elizabeth Jean Hogan

Jane T. Holler

Jay Holub

Shireen Hormozdi

Angela M. Horn
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"Just to clarify; how much would it help my
career if | win every case | work on for
the next five years?"
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\/7(fitting and lasting tribute to a

deceased lawyer can be made
through a memorial contribution to The
New York Bar Foundation. This highly
appropriate and meaningful gesture on
the part of friends and associates will
be felt and appreciated by the family of
the deceased.

Contributions may be made to The
New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating
in whose memory it is made. An officer
of the Foundation will notify the family
that a contribution has been made and
by whom, although the amount of the
contribution will not be specified.

All lawyers in whose name contri-
butions are made will be listed in a
Foundation Memorial Book main-
tained at the New York State Bar Center
in Albany. In addition, the names of
deceased members in whose memory
bequests or contributions in the sum
of $1,000 or more are made will be per-
manently inscribed on a bronze plaque
mounted in the Memorial Hall facing the
handsome courtyard at the Bar Center.

THE

NEW
YORK
BAR

FOUNDATION
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THE LEGAL WRITER

discussed 13 things you should do

in legal writing. We continue with
our list of the next 13 do’s. Together the
columns are a double baker’s dozen of
legal writing’s do’s — the things writ-
ers should love.

14. Love Small-Scale Organization:
Paragraphs. Paragraphs are the build-
ing blocks of writing. Start each para-
graph with a topic or transition sen-
tence. A topic sentence introduces
what you're going to discuss in your
paragraph. Every sentence in each
paragraph must relate to and amplify
your topic sentence. One way to have
a topic sentence is to take the last
sentence of a paragraph and put it
onto the next. A transition sentence
links the end of one paragraph to the
start of the next paragraph by linking
or repeating a word or concept. Use
transitional devices to divide para-
graphs and to connect one paragraph
to the next when a paragraph becomes
lengthy. The best transitional devices
join paragraphs seamlessly. End your
paragraph with a thesis sentence that
summarizes and answers your topic
sentence. Don’t restate your topic sen-
tence. Every sentence in the paragraph
should lead to the conclusion set out in
the thesis sentence. Each sentence must
relate to the next, to the one before it,
to the topic sentence, and to the thesis
sentence. Topic sentence: “Defendant
lied about his relationship with ABC.”
Thesis sentence: “The court should reject
defendant’s testimony as incredible.”
Transition sentence: “Defendant also
lied about his relationship with XYZ.”

15. Love Appropriate Paragraph
and Sentence Length. A sentence

In the last column, the Legal Writer
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GLebovits@aol.com.

Do’s, Don’ts, and Maybes:
Legal Writing Do’s — Part 11

with more than 25 words is hard to
digest. Each sentence should contain
one thought and about 15-18 words.
A paragraph should rarely be longer
than six sentences. It shouldn’t exceed
one thought and two-thirds of a dou-
ble-spaced page or 250 words, which-
ever is less. Varying sentence and para-
graph length makes your writing spicy
and more readable. When in doubt,
shorter is better. Reserve one-sentence
paragraphs for those sentences that
must have great emphasis. If you use
too many one-sentence paragraphs, the
emphatic effect will be lost. Also, too
many short sentences or paragraphs in
rapid order is angry-sounding, choppy,
and distracting.

To see your “average words per
sentence” on WordPerfect, go to “File,”
then “Properties,” and then “Word
Count.” On Microsoft Word, you have
two ways to see your “words” and
“paragraphs.” Go to “Tools,” then
“Word Count,” or go to “File,” then
“Properties,” and then “Statistics.”

16. Love Small-Scale Organization:
Sentences. Start sentences with famil-
iar, less important information. End
sentences with new, more important
information. The best writing repeats
in the beginning of the second sentence
concepts, names, phrases, and words
taken from the end of the first sentence.
Transition from sentence to sentence
by going from old to new, from simple
to complex, from short to long, or
from general to specific. The strongest
emphasis is at the end of a sentence.
The second strongest is at the begin-
ning of a sentence. The least emphasis
is in the middle of a sentence. Example:
“Bill drinks, but he’s a good worker.”

Versus: “Bill’s a good worker, but he
drinks.” Start and end with power.
Bury less important information in the
middle. The best writing doesn’t rely
excessively on conjunctive adverbs like
“additionally,” “along the same lines,”
“furthermore,” “however,” “in addi-
tion,” “in conclusion,” “moreover,”
“lastly,” and “therefore.” If the logic
and movement of your ideas are clear,
your reader connects thoughts without
needing artificial transitional devices
that impose superficial logic.

17. Love Simple Declarative
Sentences. Don’t write convoluted
sentences. Each sentence should con-
tain a subject, a verb, and an object.
Put the subject at the beginning of
most sentences. Examples: “The court

..” "Defendant . . . .” “The witness
....” Use a short subject. Put the verb
immediately after the subject. Don't
put words between the subject and
the verb: keep your subjects next to
their verbs. Examples: “The court held
....” "Defendant fled . . . .” “The wit-
ness explained . . . .” Misplacing your
subject, not keeping your subject next
to your verb or object, or placing quali-
fying or descriptive information before
the main subject and its verb (“front-
loading”) are common errors that lead
to lack of clarity.

Don’t begin every sentence with a
subject. From time to time substitute
subjects with subordinate clauses, also
called dependent clauses, to assure flow
and to rank ideas by importance. Then
place the main idea in the main clause,
after the dependent clause. A subordi-
nate clause begins with a subordinate
conjunction (“after,” “although,” “as,”

CONTINUED ON PAGE 53
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