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“This is another fine mess you’ve got-
ten us into . . . “ Stan Laurel, speaking
to Oliver Hardy

“Even if you’re on the right track,
you’ll get run over if you just sit
there.” Will Rogers

“Focus 90% of your time on solutions
and only 10% of your time on prob-
lems.” Anthony J. D’Angelo, The Col-
lege Blue Book

Fans of Laurel and Hardy’s slap-
stick comedy can literally hear the
dulcet tones of Stan Laurel, chastis-
ing his partner Oliver Hardy, for “an-
other fine mess you’ve gotten us into.
. . .” The legendary penchant of these
two goofballs for getting into (and
out of) trouble amused millions for
more than a generation. If only the
messes of some politicians, lawyers
and judges could be considered so
comedic, or be so easily cured!

It will not come as a surprise to
readers of any newspaper, or any law-
related publication, to learn that our
judicial system is under the public
scrutiny microscope at all times. Alle-
gations of favoritism, of conflicts of
interest, of inadequate performance,
of inappropriate methods of selecting candidates for ju-
dicial office, or, even worse yet, of outright criminal con-
duct, seem to be the order of the day.

Those of us who are familiar with the many decent,
honest, hardworking and well-intentioned people who
serve in the New York judiciary know that these pejora-
tive allegations are in fact directed to only a small num-
ber of jurists. Most members of the judiciary are recog-
nized to be diligent in the performance of their duties,
and to be striving for impartiality, fairness, and wisdom
in disposing of their respective caseloads. Those of us
familiar with the justice system also know that allega-
tions of misconduct are not proof of misconduct, and
that we should await the full airing of the facts before
we reach conclusions about the guilt or innocence of any
individual.

However, we must also recognize that the media, and
the public, are under no such constraints, and do not re-
spect them. Thus, in the public mind, those accused of
judicial misconduct are guilty as charged. The disre-
spect this has generated for the judicial system, and the
legal profession, is profoundly disturbing.

As members of the Bar, we have good reason to be
concerned. As one member of NYSBA’s Family Law Sec-
tion recently commented, the public hears this constant
drumbeat, sees smoke, and assumes fire. And that fire

consumes not only the judges, but
also the Bar.

One cannot deny that we live in an
increasingly partisan, sometimes
combative, world, where criticism of
public officials abounds (and some-
times knows no bounds). Politicians
currying public favor regularly at-
tack judges for decisions that are not
in accord with the majority view,
without any understanding (or inter-
est) on the part of the attackers in
learning the reasons behind those de-
cisions. The legal correctness of the
decision is not of any concern; the
focus is only on whether it is sup-
ported by public opinion. Even
where there is disagreement with the
merits of a decision, the attack is too
often directed personally at the
judge. This is regrettable enough
when we see it in the newspaper,
or on television, or in talk show
commentary, but it is even more dis-
appointing when we see it in increas-
ingly vitriolic decisions and com-
mentary from the highest court in the
land.

Entertaining though these rhetorical flourishes may
be at times, and although they may be self-satisfying to
those who author them, it is time to lower the tempera-
ture of the debate. It is time that the lawyers stand up for
the return of reason to our political discourse. It is time
that the lawyers come forward to defend the justice sys-
tem where it is unjustly accused, based on visceral reac-
tions, partial information, or even disregard for the
truth. When we stand by silently, observing such be-
havior, without speaking up, we are part of the problem,
not part of the solution.

How, you ask, can we possibly believe that we can
turn the tide? How can we overcome constant waves of
editorial comment and reportorial excess? I believe we
can do it by standing up and speaking out for fairness,
and common courtesy. This doesn’t mean reflexively de-
fending every lawyer and judge who is criticized; it
means coming to the defense of those who are unjustly
criticized.

It means taking the time to explain the workings of
the legal system and to bring out the actual facts, not the
distorted versions that are offered up for public con-
sumption. So, when a judge is unfairly criticized for a
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decision interpreting a statute in a manner that offends
some commentator, or is contrary to the preferences of
some person or group, lawyers must take the time to
point out to the critics that a judge is called upon to
opine on the law as it is, not on the law as it perhaps
should be. The Legislature is the forum for enactment of
laws, but if they are worded poorly, or subject to more
than one construction, the court cannot correct the error.
The court can do no more than identify and elucidate
upon what the Legislature did, and perhaps suggest leg-
islative reconsideration.

If a statutory interpretation is criticized because it
does not meet someone’s view of what the law should
be, take the time to point out that the Legislature always
has the option to remedy the situation by adopting a
new statute or an amendment to the old one. Judges in-
terpret the laws as written by the Legislature. If the leg-
islative process yields an unworkable law (as it all too
often does), the fault in the law usually can’t be repaired
by the judge who has to deal with it, but can be fixed by
the Legislature. 

A recent example of this is the Court of Appeals deci-
sion in Desiderio,1 which interpreted the structured judg-
ment statute to reach a result that many, including the
court majority itself, characterized as absurd and proba-
bly unintended. Yet, that interpretation was the logical
consequence of what the Legislature had written, and the
court was bound to so conclude. Rather than place the
blame on the drafters of the statutory language that
caused the problem, the unfortunate reaction was a howl-
ing media and insurance industry attack on the court,
and on trial lawyers, for creating such an absurd result.
This despite the fact that NYSBA and others had pointed
out the failings in the statute when it was first enacted,
and for years had urged its correction, to no avail.

Once the consequences of the statutory language
were made apparent by the Court of Appeals, one
would have hoped that the Legislature would deal with
the problem. And, the Legislature forthrightly leaped
into action . . . by putting another band-aid on the prob-
lem, without dealing with the underlying statutory de-
ficiency. One is left to wonder, what panel of unlucky
judges will be called on to bell this amended cat? And
what intemperate and unfounded criticism will be di-
rected at them when they do?

It certainly isn’t a new phenomenon to blame the
messenger when we are unhappy with the message, but
we seem to be getting ever more proficient at it, and
doing it ever more often. All of our energies would be
better served by seeking solutions, rather than pointing
fingers.

Speaking of seeking solutions (how is that for a
segue?), the New York State Bar Association has been in-
creasingly active in the legislative and regulatory field
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PRESIDENT’S MESSAGE this year. Our legislative efforts often lie in defeating ill-
advised proposals, but we also have positive proposals
to offer for enactment.

For example, there is the case of the Rockefeller Drug
Laws. There is nearly unanimous agreement among
various political factions that these laws have not served
their purpose, are outdated and unrealistic, and have
caused the state to spend millions of dollars for the in-
carceration of relatively minor offenders, without
putting a drug kingpin in jail and without making a
dent in the substance abuse problem. One would think
that the Legislature and Governor could easily come to
consensus to fix this problem. Regrettably, this year’s
legislative session once again proved that some prob-
lems remain too elusive for grasp, even while our leg-
islative and executive leaders profess an interest in solv-
ing the problem. Instead, we are treated to a succession
of “one house” bills, pandering to different points of
view, without meaningful progress to a solution.

Now, with the combined efforts of the Criminal Jus-
tice Section, Committee on Legislative Policy, and Rock-
efeller Drug Laws Working Group, and with endorse-
ment from the Executive Committee, NYSBA has
offered a solution for this problem, which can form a
basis for legislative leaders and the Governor to reach
consensus. The key provisions of NYSBA’s framework
are: (a) giving judges discretion to deviate, under spe-
cific circumstances, from the present mandatory sen-
tencing provisions and to divert non-violent addicted
defendants to drug treatment programs instead of
prison; (b) providing for judicial review and reconsider-
ation of existing sentences, and a review process for sen-
tences imposed in the future; (c) doubling the current
drug weight requirements for each felony class, so that
minor offenders are no longer subject to the most
lengthy sentences; (d) increasing penalties for drug
kingpins; and (e) adequate funding of proven diversion
programs for treatment of substance abuse. This pro-
posal continues NYSBA’s efforts not only to identify
problems, but also to propose solutions.

In future issues, I will be speaking of other NYSBA
proposals, other solutions to problems. We can’t clean
up every mess, but neither are we going to stand idly by
when there is work to be done. In the months ahead, our
members and the public will be hearing more about our
proposals for multi-jurisdictional practice regulation,
improvements to the jury system, keeping judicial cam-
paigns within proper bounds, and improving public in-
formation about lawyers and the legal system. As they
say in the advertising trade: watch this space.

1. Desiderio v. Ochs, No. 29, 2003 N.Y. LEXIS 432 (Apr. 8,
2003).
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Across
2 “A well regulated Militia,

being necessary to the secu-
rity of a free State, the right
of the people to keep and
bear Arms, shall not be in-
fringed.”

5 Doctrine holding that fed-
eral statute takes prece-
dence over state law

7 Certain utterances not pro-
tected under First Amend-
ment because inherently
likely to provoke a violent
response

10 The official counting of peo-
ple in a state, nation or
other subdivision every 10
years as required by Article
One

13 Political districts designed
to suppress the voting
power of certain groups

14 The right to be let alone
15 Seminal case establishing

doctrine of judicial review
17 A law that retroactively al-

ters the criminal law in a
substantively prejudicial
manner

19 The branch of government
charged with enforcing the
laws

20 Constitutional amendment
guaranteeing women the
right to vote

26 First Amendment right to
peaceably assemble

30 Constitutional provision giving Congress ex-
clusive power to regulate interstate transac-
tions

31 _______ and unusual punishment, prohibited
by the Eighth Amendment

32 A scheme to deny expression before publica-
tion

37 Legislation so sweeping that it is rendered in-
valid because it restricts protected rights

38 The government’s method of raising revenue
by assessing a charge against personal income

39 The branch of government whose function is to
interpret, construe and apply the laws

40 Doctrine prohibiting court from considering
issue committed to another branch of govern-
ment or incapable of resolution by judicial
process

41 Categorizing a person or group based upon
race, sex, national origin, alienation, etc.

Down
1 Legalized by Roe v. Wade
3 Clause guaranteeing procedural and substan-

tive fairness
4 You’ll know it when you see it

6 The prohibition against manufacturing this
once-illegal beverage was repealed by the
Twenty-first Amendment

8 Privileges and __________
9 Personal and natural rights guaranteed and

protected by the Constitution (e.g., freedom of
speech, press, etc.)

11 Portion of Constitution requiring separation of
church and state while guaranteeing free exer-
cise of religion

12 This right, not mentioned in the Constitution,
protects the ability to move from state to state

16 Abolished by the Thirteenth Amendment
18 Test requiring compelling state interest before

fundamental right can be affected
21 A wrongdoer misusing power while clothed

with authority of the state is said to be acting
under the _________

22 A legislative act that inflicts punishment with-
out a trial for past conduct

23 Fifth Amendment right against self ________,
provides that no person shall be required to be
a witness against himself

24 Program designed to remedy past discrimina-
tion against minority groups

25 Clause requiring that similarly situated persons
receive similar treatment under the law

26 A right explicitly guaranteed by the Constitu-
tion

27 The branch of government whose function is to
make and enact laws

28 Doctrine established in International Shoe v.
Washington requiring nexus with state before
non-resident can be subjected to court’s jurisdic-
tion

29 Can’t be excessive
33 Judicial ______; the self-imposed discipline by

judges in deciding cases without indulging per-
sonal views or ideas

34 We the people . . .
35 Under the Tenth Amendment, powers not dele-

gated to the federal government are reserved to
the respective _______

36 When governmental action directly interferes
with or substantially disturbs an owner’s use
and enjoyment of property

You Tell Me That It’s Constitutional, by J. David Eldridge



Litigation Strategies

Dissecting the Deposition:
More Than Just a Set of Questions

BY ROBERT A. GLICK

Adeposition goes well beyond the scope of merely
questions and answers. If conducted, evaluated
and assessed carefully, the deposition will do

more than yield an invaluable amount of discovery in-
formation for you and your client, it will also provide a
foundation to foster, develop and strengthen your prac-
tice.

This article looks beyond effective deposition tech-
niques and questioning skills for the litigator. It is de-
signed to analyze the practical applications of the depo-
sition process and suggest a self-introspection that can
translate into an honest critique of yourself, together
with some constructive and creative ideas to be more ef-
fective. In other words, the practical, everyday realities
of taking or defending a deposition constitute a process
that is interrelated with all aspects of your practice. 

A deposition does much more than yield answers to
questions. Each deposition provides a unique forum to
learn new skills and perform meaningful evaluations
that go way beyond assessing liability and damages. It
is an opportunity to evaluate yourself, your practice
and your skills as well as that of your adversaries. Like-
wise, it is also a chance for your client, your adversaries
and their clients to assess your legal acumen and capa-
bilities. Generally, the deposition is the only time you
have before trial to assess the parties, the witnesses and
others who may be called to give trial testimony. More
often than not, the non-verbal information, observa-
tions and subtle cues you give or glean from others will
be just as effective as any of the spoken words, and per-
haps more so. Experienced litigators will learn to look
for and provide such information at the deposition, and
use it to their advantage for their clients and their prac-
tice.

Stop, Look and Listen
The deposition is usually the first opportunity for

counsel, the parties and other witnesses to interact, ob-
serve and assess each other. Think of a deposition as the
opening rounds of a boxing match . . . you get to feel
each other out, determine each other’s strengths and
weaknesses, and prepare for what you hope will be a
knockout punch at trial. But like a seasoned fighter, you

must prepare thoroughly, hone your skills and evaluate
your opposition before entering the ring. 

When you enter the deposition room, carefully ob-
serve everything, paying attention to detail, listening to
each word as it’s uttered and then silently asking ques-
tions of your adversary, the witness and yourself. Are
you prepared? . . . Are you thorough? . . . Are you artic-
ulate? . . . Are you argumentative? Do you have a com-
mand of the witness, the proceedings and the law? Do
you follow up after getting a response? Are you asking
the right questions to elicit favorable testimony? Are
you making supplemental discovery demands based on
the testimony? Are your objections proper or obstreper-
ous? 

Does the witness come across as honest, credible,
knowledgeable, educated, confident, sincere and empa-
thetic? Or does the individual appear unsure, forgetful,
deceptive, hostile, manipulative or sarcastic? Is the wit-
ness in control or easily intimidated, giving indepen-
dent responses or being coddled by the attorney? And if
the witness is being coddled, put a stop to it. A leopard
never changes its spots. You can bet your bottom dollar
the performance of counsel and witnesses at the deposi-
tion is a litmus test for how they will conduct them-
selves or be portrayed at trial. 

The Unspoken Discovery
In a tort action, besides liability, the nature, extent

and duration of the plaintiff’s alleged injuries are usu-
ally contested. General questioning of the plaintiff re-
garding those injuries provides only limited data. The

ROBERT A. GLICK is a partner with
Jones Hirsch Connors & Bull P.C. in
Manhattan, where his focus is on in-
surance defense, litigation and cover-
age issues. He is a member of the ex-
ecutive committee of the NYSBA’s
Torts, Insurance & Compensation Law
Section. A graduate of the State Uni-
versity of New York at Oswego, he re-

ceived his J.D. from the Western New England College
School of Law in Springfield, Mass.
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unspoken discovery and information available (and
there for the taking without a transcription charge) may
often be more valuable than any words the witness
speaks. Pay careful attention to your adversary and the
deponent. Make note of the
surroundings, the interac-
tions, eye contact, subtle
gestures, the tone and into-
nation of the questions
posed and the respective re-
sponses. Evaluate the tem-
perament and personality
of your adversary and the
witnesses. Does counsel
come across as profes-
sional? Does he know the
facts of his case? Does she appear sincere, disingenuous,
condescending, manipulative or full of herself?

Make a thorough observation of the plaintiff who
claims a bodily injury. How is the witness dressed? Did
the plaintiff arrive at the deposition alone, with a friend
or family member? Does the plaintiff appear to need as-
sistance? What you observe in the deposition room will
often not become part of the record unless you choose to
make it part of the record. For example, in a back injury
case, did the plaintiff arrive at the deposition wearing
high heels, carrying a briefcase or pocketbook, using a
crutch, wearing braces? Was the witness unable to sit for
long periods of time? Does the plaintiff take breaks to
stretch? In response to your questioning, does the plain-
tiff place outstretched arms over his head, behind his
back, or in the air to point or make reference to another
portion of his body? Did the plaintiff drop something on
the floor and pick it up on her own volition? 

Inquire of the plaintiff. Make a specific record: “Let
the record reflect that plaintiff has testified that he is un-
able to sit for extended periods of time, but remained
seated during the entire two hours of questioning with-
out getting up or requesting a break.” Or: “Let the
record reflect that the plaintiff has raised his right arm
over his head and then placed his right hand on the
upper middle portion of his back, approximately 10
inches below his neck.” If there are allegations of scar-
ring, inspect the scars and describe them on the record.
Likewise, note in your file (not on the record) that the
plaintiff appears in earnest to have physical difficulty in
walking, bending, sitting, standing, lifting or stretching
during breaks. 

Send a Message
Your performance at the deposition sends a message

to your adversary, the plaintiff, other witnesses and
your own client that this is the type of thoroughness and
advocacy they should expect through the pendency of
the litigation and at trial.

Did you come to the depositions with a complete
file? Do your actions and questions show that you are
prepared? Did you have all of your exhibits pre-marked
and did you have enough copies? Are you able to think

on your feet? Do you make
appropriate, well-founded
objections, or are you just
being obstreperous? Do
you convey your knowl-
edge of the law and proce-
dural rules? By asking the
plaintiff specific, detailed
questions about the acci-
dent scene, you tell every-
one that you are prepared,
have conducted a thorough

investigation, have a full command of all the facts and
circumstances in the case, and have been to the scene.
For example: 

Q. Ms. Jones, you tripped and fell on the broken glass
somewhere in aisle 4 of the supermarket, correct?

A. Sort of in the middle, but closer to the shelves where
the pickles are located, because I fell near that section.

Q. And directly across from the pickle section is the
canned vegetables section, correct?

A. I don’t recall.

Q. After you fell, you spoke with the manager, Mr.
Steer. Correct?

A. Yes.

Q. Mr. Steer is a Hispanic male, approximately six feet
tall, and has an earring in his left ear. Correct?

A. I believe so. In fact, I think he helped me up and sat
me next to the frozen food section.

Q. The frozen food section is at the front of the store di-
rectly across from the customer service desk and he
helped you sit on the blue newspaper rack in front of
that area. Correct?

A. That’s right.

Creative Questioning
Prepared witnesses who have repeatedly rehearsed

their testimony will not easily give the answers you’re
trying to elicit. Generally, responses to systematic,
canned and rote questions will not yield the powerful
ammunition you are seeking for use at trial. 

Ask yourself: How can I get the witness to provide
meaningful testimony, information and possibly evi-
dence without him or her (and counsel) realizing that
those responses contain such intrinsic value? Invariably,
certain responses may not require follow-up question-
ing or explanation, but will form the basis of post-depo-
sition discovery, investigation or an expert’s retention as

Journal |  July/August 2003 11

Your performance at the deposition
sends a message to your adversary,
the plaintiff, other witnesses 
and your own client that this is 
the type of thoroughness and
advocacy they should expect.



a way to test the veracity and credibility of the wit-
nesses’ testimony. The key is “creative questioning.”
Sometimes, it’s not just the questions themselves that
are key, but the sequence and the way in which they are
asked. 

The combination of testimony and non-verbal dis-
covery can prove invaluable and may lead to an expedi-
tious end to the litigation. The plaintiff on the day of the
deposition who claims to have daily and continuous dif-
ficulty walking, running, climbing stairs, bending, lift-
ing, dancing or carrying heavy objects, or requires the
use of a cane or brace walking up and down stairs may
be quite a different plaintiff after being shown a surveil-
lance tape depicting physical activity that directly con-
tradicts testimony.

In a recent case, a 30-year-old female plaintiff in-
volved in an automobile accident said she had sustained
severe disc herniations, with impingement. Her initial
testimony (through rote questions), which was obvi-
ously well thought out and prepared, echoed the in-
juries listed in the bill of particulars. With empathetic
eyes and tears running down her red cheeks, she testi-
fied in a very soft-spoken voice that, as a result of the in-
juries to her back, she had to quit her job as a waitress
because she couldn’t carry the plates or trays of food.
She testified that she was no longer able to stand or sit
for any length of time, had difficulty driving a car, walk-
ing up or down stairs, could no longer partake in any
sports activities, do the laundry, go grocery shopping or
pick up her 3-year-old daughter, cuddle her in her arms,
caress her and give her a hug. When she finished, it was
time for some creative questioning: 

Q. Ms. Smith, after the automobile accident did you re-
turn to work?

A. No. I wasn’t able to because of my injuries.

Q. Are you currently employed?

A. No.

Q. Have you attempted to seek employment in any ca-
pacity?

A. No. I’m not able to do very much.

Q. At any time after the accident were you prescribed
any medications by any of your doctors?

A. Yes. I was given some painkillers by my doctor.

Q. Did you have that prescription filled at a pharmacy?

A. No. Because it was Tylenol and I also had some in
the house.

Q. So you were actually never given a written prescrip-
tion for any medications or had any prescriptions filled
as a result of your injuries?

A. No. I don’t believe so.

Q. You testified that you continue to have pain in your
back, your activities and physical ability has been lim-
ited since the date of the accident and you underwent
physical therapy that lasted for approximately three
months. Can you tell me when was the last time you
saw or consulted with a doctor or any health care
provider concerning your injuries?

A. Over a year ago.

Q. Ms. Smith, in the last year, have you been to any
nightclubs or bars and gone dancing?

A. No. I’m no longer able enjoy dancing because of my
back.

Q. In the last year have you tried to dance at all?

A. No, I told you already, I’m no longer able to dance.

Q. Can you ride a bicycle, go swimming, work out in
any way? 

A. No. Not at all.

Q. Earlier when you said you had difficulty bending,
could you explain in more detail what you meant? 

A. I’m unable to pick things up, carry groceries, sweep.
It hurts if I try and bend forward.

Q. In the last year have you attended any weddings, bar
mitzvahs or any other social events?

A. My brother’s wedding was last March. My husband
and I were in the wedding party and my daughter was
one of the flower girls.

Q. Was there a wedding reception that you attended?

A. Yes.

Q. Was there dancing at the wedding reception?

A. Of course there was dancing. It was a wedding.

Q. Did you dance at all? In any capacity?

A. No. Not at all. 

Q. Are you sure?

A. Positive.

Q. O.K., Ms. Smith. Was there video taken of your
brother’s wedding and the reception?

A. Yes, I was given a copy.

Q. Have you seen the video of the reception?

A. Yes.

Q. Was there video taken of the dance floor?

A. Yes. 

Q. If I were to view that video would you be depicted
dancing at any time or in any capacity?

A. Well. . . . Uh . . . um . . . I wouldn’t call it dancing.

Whereupon a record of the plaintiff’s brother and sis-
ter-in-law’s name, address and telephone number was
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made. A demand was also placed on the record for pro-
duction of a copy of the videotape. When plaintiff did
not recall the videographer’s information, I left a blank
in the transcript for her to
provide the information. The
day after the deposition, the
plaintiff was served with
supplemental discovery de-
mands that included a de-
mand for the video. Not only
did the video show the
plaintiff on the conga line,
but it showed that she re-
mained standing along with
the others in the wedding party for the entire 40-minute
ceremony. It also showed her bending to the floor both
before and after the ceremony to pick up her sister-in-
law’s train as they climbed and descended the stairs in
front of the altar, and it showed her scurrying after her
daughter, the flower girl, who was afraid to walk down
the aisle. The case settled for less than nuisance value
within a month after the deposition.

Corroborating the Veracity of the 
Witness’s Answers

Ms. Smith’s Q&A is also illustrative of creative ques-
tioning whereby you try to place the witness in various
situations, surroundings, environments and circum-
stances so it becomes readily apparent that the veracity
of the testimony may be challenged or contradicted by
others (non-parties) or, best of all, by documentary evi-
dence.

A witness will think twice about giving misleading or
false testimony if he or she knows that friends, family
members, colleagues, co-workers, health care providers,
religious leaders, ex-girlfriends, neighbors or other in-
nocuous acquaintances are likely to be called upon at
trial, asked to place their hand on a bible, swear to tell
the truth and provide testimony that will contradict
what was said at the deposition. Based upon the plain-
tiff’s responses to questions, are there any documents
out there (discoverable) that when shown to a jury will
establish that the plaintiff’s testimony is not credible?
Don’t play all of your cards. Get what you want through
the back door. As part of your defense, establish a line of
questioning, a theory or a point that you’ll save for use
down the road in closing arguments. Then seek favor-
able or useful testimony by asking questions that place
the plaintiffs in an environment where they will have to
tell the truth or risk being caught in a lie.

Assume, again, that you believe the plaintiff’s physi-
cal abilities are not restricted to the degree, certainty or
extent that he or she hopes a jury will believe. After rote
Q&A provides answers about what the plaintiff cur-
rently does for work or did for work at the time of the

accident, ask detailed follow-up questions: How many
people are there in the company or on the job? Do you
generally work alone or among others? What are the

names and telephone num-
bers of your supervisor(s),
co-workers or others busi-
ness associates? Do you have
to travel as part of your job?
Ask questions that may es-
tablish that the plaintiff’s job
description, duties and re-
sponsibilities require physi-
cal activity, contrary to prior
testimony, then continue

with step-by-step, detail-by-detail questions to elicit re-
sponses that will illustrate the witness’s physical abili-
ties. An actual sequence of testimony went something
like this:

Q. Mr. Smith, you previously testified that you have
great difficulty bending, lifting, walking and carrying
heavy objects on a daily basis, is that correct?

A. Yes.

Q. What do you currently do for work?

A. For the past eight years I’ve been employed in the
computer industry by a company called CRM Services,
Inc., as a senior systems analyst. Pretty boring stuff. I sit
at a desk working with computers all day long.

Q. What does CRM stand for?

A. Computer repair and maintenance.

Q. Currently, what are your day-to-day job responsibil-
ities?

A. I repair computer hard drives and monitors that are
under warranty.

Q. How many employees in the company?

A. About 50.

Q. Do you currently report to a particular supervisor?

A. Yes. Craig Mazzuchin.

Q. How many other people in the company have simi-
lar job responsibilities?

A. I would say around 15.

Q. Do you work in relatively close proximity to each
other? 

A. Yes, there are three people to each work station, we
tend to share a set of tools and equipment.

Q. Do you normally share the same work station with
the same people every day?

A. Generally. . . . Yes. But sometimes we switch for dif-
ferent reasons or if someone leaves the company or
there’s a new worker. 
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Q. How long have you been at your current station with
the other two co-workers, and what are their names?

A. First there’s Arnie Snell. He’s been with the company
for about four years, but we’ve been at our station to-
gether for only a little over a year. And then there’s
Steve Kang. He just joined the company in November.

Q. Can you tell me the names and addresses of all of
your co-workers?

A. I don’t recall all of their names right now, but let’s
see . . . there’s Tim Silver . . . Bryan Klein . . . Susan
Hyman . . . Kelly Sant-Maria and . . . Tank Connors, we
call him Tank, because when you take a look at him . . .
well . . . you’d understand. I really don’t know his real
name. I don’t remember any others right now.

Q. O.K. we’ll ask the court reporter to leave a blank in
the transcript and I’ll ask you to provide us with the
correct spelling, address and telephone number of each
of the co-workers you have just named as well as any
other co-worker you recall after the deposition is com-
pleted.

A. I’ll see what I can do.

Q. Now Mr. Smith, when you say that you repair hard
drives and monitors, can you be more specific and tell
me in more detail what your actually do on a day-to-
day basis?

A. Well . . . when customers have problems with their
computers, they are sent back to the manufacturer, who
has a service contract with CRM. The hard drives or
monitors are boxed by the manufacturer and sent to us
for repair. When they arrive, one of the supervisors re-
views the repair order and, depending on the repair
needed, assigns the job order to one of us. We get a copy
of the new job orders each night before we leave.

Q. When the computers arrive to CRM for repair where
do they get stored until they’re worked on?

A. They are kept on shelves in one of the back rooms,
next to our parts department. We call it the property
room.

Q. Can you describe the shelves, how many shelves,
what they’re made of, their height, their length? 

A. They are three or four gray metal shelves about two
to three feet apart . . . one on top of the other. I’d say the
height of the top shelf is no more than seven feet. The
computers, monitors, laptops and other components
are left in their boxes and placed on any one of the
shelves with a copy of the repair order taped to the out-
side of each box.

Q. How does the computer get from the property room
to your work station?

A. Whoever is assigned to the repair order goes to the
property room, removes the boxed hardware from the
shelf and brings it to their station. Usually we have a
dolly or hand truck to wheel some of the bigger boxes.
When the job is done, I box the hardware back up, place
a “repaired sticker” on the outside of the box, and bring

it back to the property room and place it back on the
shelf. 

Q. How far is the property room from your station?

A. Oh I don’t know exactly . . . I would guess around 75
to 100 feet.

Q. When you bring the hardware back to your station,
do you yourself actually remove it from the box and
place it on your work station and when you are done
remove it from your station and box it back up?

A. Yes.

Q. Generally speaking, on average how much do each
of the boxes weigh?

A. I have no idea. I couldn’t tell you. It really varies.

Q. Can you approximate?

A. I would say anywhere from 15 pounds to 50 pounds.

Q. Are you also responsible for taking the hardware out
of the box, placing it on your station and then repack-
aging it once the job is completed?

A. Yes.

Q. How high is your work station from the ground?

A. I don’t know . . . let me think . . . I would say around
four feet or so.

Q. On average, how many pieces of hardware do you
repair in any given day?

A. It also varies. It depends on what the job requires
and if we have the parts in stock. Some days I may only
work on one piece and there are other days I can fix six
or seven pieces.

Q. Mr. Smith, as a result of your injuries, did you miss
any time from work?

A. Yes, about a week or so.

Q. When you returned to work after the accident, did
you at any time, or on any occasion ever tell Mr. Maz-
zuchin or any supervisor that you might have difficulty
carrying, lifting or removing or replacing the boxes to
or from the shelves?

A. I’m not sure. I don’t think so. Probably not.

Q. When you returned to work, at any time, or on any
occasion did you ever ask any of the co-workers you
mentioned before, like Tank or anyone you didn’t yet
identify for help in carrying or lifting any of the hard-
ware?

A. Not generally. Sometimes if it’s really heavy I’ll ask
someone to help me.

Q. And are you called upon at times to help a co-worker
if a piece of hardware is particularly heavy?

A. Sure. That happens occasionally.

Q. Have you ever told any of your co-workers, when
you’ve been asked for assistance, that you can’t because
you have problems with your back? 
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A. I don’t recall. I don’t remember the last time I was
asked to help.

Q. Mr. Smith, when you were examined by any of your
doctors after the accident, whether they be your treat-
ing physicians or any of your designated expert(s), did
you ever tell them that your job entails lifting boxes of
hardware on a regular basis?

A. They never asked. 

Remember: You’re a Professional
I can’t tell you how many times I have deposed wit-

nesses while their counsel were not concentrating, not
paying attention to the questioning, busy scurrying
through unrelated paperwork, or reading a newspaper
or magazine. They were oblivious to the world around
them. In fact, in one deposition co-defendant’s counsel
had to be nudged on the arm and wakened from a cat-
nap. 

Too often I’ve observed counsel leave the client’s
side, ask to be excused and attempt to leave the room,
but who have told me to go ahead and continue my
questioning. When this happens, I immediately stop the

Q&A and remind counsel that it improper for me to con-
tinue questioning the client in counsel’s absence. 

Be mindful that your clients are with you. Your ac-
tions are constantly being monitored and observed.
Your conduct at a deposition reflects upon you individ-
ually and professionally. No matter how heated the de-
position gets, compose yourself and refrain from engag-
ing in unrelated colloquy and personal attacks. They are
not only improper, they also become part of the perma-
nent record for which your client will be loathe to pay.
Such petty antics can only come back to haunt you and
diminish your effectiveness. As a general rule, consider
that anything that you say will be published the next
morning on the front page of the New York Times.

The definition of “deposition” in Black’s Law Dictio-
nary says, in part, that it is a discovery device that in-
volves taking testimony “in answer to questions or in-
terrogations,” but that only scratches the surface. The
deposition is there for the taking, but your actions and
inactions bespeak volumes about your ability, integrity
and professionalism.
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Psychological Testimony on Trial:
Questions Arise About the Validity

Of Popular Testing Methods
BY STEVEN K. ERICKSON

Amajor part of the increased use of expert testi-
mony over the past 50 years1 has involved the
behavioral sciences.2 Psychologists and psychia-

trists are routinely called upon to assist the court in clar-
ifying various matters, such as a defendant’s compe-
tency to stand trial, child custody disputes, and
personal injury cases.

Recognizing inherent dangers in allowing unfettered
expert opinions into evidence, the U.S. Supreme Court
has used several key cases to establish guidelines for the
admissibility of expert opinions. The most well-known
of these cases, Daubert v. Merrell Dow Pharmaceuticals,
Inc.,3 states that trial judges, as the gatekeepers of expert
testimony, must ensure that the purported expert testi-
mony meets several threshold factors before it will be
admitted into evidence. Recognizing that expert testi-
mony in federal court is governed by Federal Rule of
Evidence 702, the Court in Daubert went on to delineate
several factors that can be used to weigh the “scientific
validity” of expert testimony when considering its ad-
missibility:4

• Whether the underlying methodology and princi-
ples of the testimony have been or can be tested; 

• Whether the principles and methodology have
been subjected to peer review and publication; 

• Whether the known or potential error rate is ac-
ceptable; 

• Whether the underlying principles have obtained
general acceptance in the scientific community. 

Daubert clarified the role of the trial judge as a gate-
keeper of expert evidence, placing the judge in a more
active role in determining the admissibility of expert ev-
idence. Furthermore, the decision outlined specific cri-
teria that trial judges should employ in determining
what evidence is admissible and what should be ex-
cluded. The Daubert case replaced the minimal standard
that the court set forth in Frye v. United States,5 which
held that expert testimony was admissible if the proce-
dures used by the expert were generally accepted by the
relevant scientific community6 Although some states,
including New York,7 have retained the Frye test in

some form, the majority of jurisdictions in the United
States have conformed to the Daubert criteria.8

Techniques Used to Form Opinions 
Psychologists routinely testify as experts on numer-

ous matters before the court.9 Often psychological ex-
perts use psychological instruments, tests or tools to
help formulate their opinions. These instruments gener-
ally help the psychologist to gauge a person’s personal-
ity, the presence of a mental disorder, or intellectual and
cognitive functioning. 

In addition, there are specific instruments that can
provide relevant data to help the psychologist form an
opinion about whether a person is attempting to feign a
mental illness, has a propensity for psychopathy, or is
suffering from a neurological impairment.10

Psychological instruments are typically divided into
two groups: objective instruments and projective instru-
ments. 

Objective Instruments The Minnesota Multiphasic
Personality Inventory (MMPI) is typical of many objec-
tive instruments. After individuals have responded
to a standard set of true/false questions about their
thoughts and feelings, their responses are matched
against the normative sample when the inventory was
developed. Correlations are then established between
the respondent’s choices and those responses of the nor-
mative population known to have a certain mental dis-
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order. Thus, if a person responds in the affirmative to
the majority of statements endorsed by the majority of
the normative sample diagnosed with schizophrenia,
then the respondent receives a high score on the instru-
ment’s schizophrenia scale, which represents a relative
likelihood that the respondent has the disorder of schiz-
ophrenia.

Most important, such instruments are called “objec-
tive” for two primary reasons. First, a person’s score on
the instrument requires no judgment on the part of the
clinician. Second, the probable meaning of the score is
suggested not because the person’s answers “look schiz-
ophrenic” to the clinician, but
because they are in fact an-
swers that are known
(through past research) to be
like those of persons with
schizophrenia. 

Projective Instruments
Alternatively, projective in-
struments are psychological
procedures used to measure
personality that rely on a per-
son’s unrestricted responses to ambiguous stimuli or sit-
uations. Developed mainly out of the domain of
Freudian psychoanalytic theory, projective instruments
generally rely upon interpretation by the psychologist
of a participant’s response to a series of pictures, images
or open-ended questions. Often the subject matter or ex-
pected responses to these stimuli are unclear, requiring
the participant to draw a conclusion based upon inter-
nal contemplation. 

The concept behind projective testing is that the par-
ticipant’s reaction to these stimuli in the face of their
ambiguity reveals matters of clinical importance about
the individual. Thus, when one person perceives an
image that looks vaguely like a face with something red
on it as “a clown” while another perceives it as “a
bloody head,” this tells the clinician something impor-
tant about the participant’s personality. What the re-
sponses “mean” may be based either on a normative
sample used when the instrument was created (e.g., the
“types” of persons who have seen this picture as “a
clown” in normative studies), or from a theoretical per-
spective (e.g., that seeing “a bloody face” suggests the
possibility of underlying aggressive or fearful tenden-
cies). 

Projective instruments have always been embroiled
in controversy.11 This phenomena appears to be due to
the fact that projective instruments lack face validity
(i.e., it is not readily apparent to the untrained eye what
they measure) and are associated historically with psy-
choanalytic theory, which over the past several decades
has fallen out of favor for the majority of psychologists.

However, there is a new controversy involving the chief
projective instrument, the Rorschach, of which attor-
neys should be aware, because this projective instru-
ment remains a common method of psychological as-
sessment in court-related evaluations.

The Rorschach Test
One of the most predominant projective psychologi-

cal instruments used by psychologists is the
Rorschach.12 It contains a standardized set of ambigu-
ous inkblots that are presented to the participant along
with a series of queries by the psychologist as a means

of probing the participant’s
perception and reaction to
the inkblot. 

Using this approach, the
psychologist asks the partici-
pant to explain what is per-
ceived within the inkblot,
and why those images come
to mind. The psychologist
precisely records participant
responses and later evaluates

them theoretically or on the basis of complex scoring cri-
teria. The results of the test are compared to a set of
norms, allowing for inferences about mental capacities
and illnesses. 

The Rorschach is widely used by psychologists in a
variety of court-related cases and remains a popular as-
sessment instrument.13 Although not as popular as ob-
jective instruments, the Rorschach remains a main com-
ponent of many psychological “batteries” that are
frequently given to defendants in criminal matters. In
fact, research has revealed that the Rorschach is the
third most common psychological assessment instru-
ment used in forensic evaluations in criminal cases.14

Moreover, approximately 30% of psychologists report
using the Rorschach for competency to stand trial eval-
uations, and 32% report using the Rorschach for crimi-
nal responsibility evaluations.15

In addition, the Rorschach is used frequently in child
custody evaluations.16 Research has shown that the
Rorschach is used in roughly 30% of evaluations of
adults in child custody matters, making the Rorschach
second only to the MMPI.17 Furthermore, the Rorschach
is used in approximately one in six evaluations of chil-
dren in child custody matters.18

These numbers are surprising, because the Rorschach
has been criticized as lending little valuable information
on parenting abilities.19 Moreover, studies have indi-
cated that the Rorschach has the propensity to present
psychologically healthy children as severely dis-
turbed.20 Likewise, the Rorschach is used frequently
among a small proportion of psychologists who evalu-
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ate sexual abuse victimization, which often leads to a di-
agnosis of post-traumatic stress disorder (PTSD) even
though there is little validation that it accurately mea-
sures these psychopathologies.21

While all Rorschach testing follows the same general
format, how participants’ responses are scored and in-
terpreted vary widely, based upon any of several avail-
able scoring manuals. Due to the reportedly extensive
research and empirical data that supports it, the most
widely used scoring method for the Rorschach is The
Rorschach: A Comprehensive System (TRACS)22 developed
by John Exner.23 Before the development of this system
in the early 1970s, the variety and questionable scientific
basis of scoring methods limited the validity and relia-
bility of participants’ scores.24 Furthermore, the incon-
sistencies between scoring methods made it difficult to
compare results across the field. Because the TRACS
system promised to bring scientific rigor to the
Rorschach, it was widely praised when it debuted, and
it quickly became the preferred method for scoring and
interpreting Rorschach protocols.25

Despite the general agreement that the TRACS sys-
tem is the most common and best scrutinized method of
administering the Rorschach, like all projective instru-
ments, the Rorschach itself has remained a controversial
test among psychologists. Regardless, it has remained
mainly unchallenged by attorneys26 despite the fact that

many psychologists routinely use it in court-related
evaluations.27 Perhaps attorneys are unaware of the con-
troversy surrounding the Rorschach and assume that it
meets the Daubert standards of admissibility because it
has been a fixture of forensic evaluations for quite some
time.28

Recent developments within the psychological com-
munity raise serious questions about the evidence back-
ing the TRACS system, casting doubt on whether it is re-
sponsible for a psychologist to formulate a clinical
opinion based upon it and whether such an opinion
should be admitted into evidence.29 The possible lack of
a rigorous scientific basis behind the TRACS method
has reopened the debate on the Rorschach test, and
some prominent psychologists are now calling for the
exclusion of this test as a method of formulating expert
opinion.30 Many others believe that it is necessary at
least to re-evaluate whether in fact the Rorschach pro-
vides reliable, valid results.31

Criticism of the Rorschach Much of this call for re-
examination of the TRACS system is due to the recent
discovery that much of the empirical data for which it
was originally praised simply may not exist. This has
opened to debate a plethora of controversies, attacks on
the central validity of the TRACS system, and claims
that the method is so flawed that the results are unreli-
able and probably invalid, thus making any expert tes-



timony opinion derived from the TRACS system inad-
missible under Daubert.32

A chief concern among the Rorschach’s critics is that
many of the studies cited in the TRACS system manual
have been found to be unpublished or nonexistent.33

One study found that 99 (63%) of the 156 studies cited in
the TRACS manuals were unpublished, and hence, not
subject to peer review.34 In addition, when researchers
attempted to obtain copies of these unpublished studies,
it was discovered that many
were never written or were
unavailable for review.35

Moreover, Exner recently re-
vealed that of the 700 cases
comprising the 1991/1993
adult normative sample, 221
were duplicates.36

As a consequence, the
norms that are established in the TRACS system, which
are the basis for interpreting the performance of persons
who take the Rorschach, appear to be fundamentally
flawed and thus of dubious credibility. They have not
been subjected to critical peer review outside of Exner’s
inner circle of colleagues. Yet, these studies are cited in
the TRACS manual repeatedly, with the implication that
they have been subjected to peer review when, in fact,
they have not. 

Furthermore, most of the studies cited in the TRACS
manual that established the reliability and validity of
the TRACS system were informal studies conducted at
Rorschach workshops. Most of these studies were never
formally written up or submitted to professional jour-
nals for review. They were not formal studies that had to
pass an internal review board,37 their methodology was
never scrutinized by disinterested parties and most
have never been reviewed by psychologists outside of
these workshops. In addition, some studies cited in the
Exner manual appear to be missing,38 and all the data
used in developing the TRACS system are unavailable
to the scientific community, because the TRACS author
refuses to release it for independent review.39

Single Responses One of the more troubling aspects
of the TRACS system is that a participant’s single re-
sponse can result in an interpretation of severe psy-
chopathology. For example, critics point to the fact that
a single reflection response (e.g., a person sees a reflec-
tion in the inkblot) under the TRACS system indicates
“a nuclear element in the subject’s self-image is a nar-
cissistic-like feature that includes a marked tendency to
overvalue personal worth.”40 Likewise, if a participant
gives a food response, this is interpreted to mean that
the participant “can be expected to manifest many more
dependency behaviors than usually expected.”41 Thus,
even a single response on the Rorschach can give the im-

pression that a participant is abnormal, even though it is
a well-accepted maxim in psychology that a single piece
of data should not be the basis for determining psy-
chopathology. 

In contrast, the Diagnostic and Statistical Manual for
Mental Disorders,42 the most widely accepted diagnostic
tool for mental disorders, requires multiple data points
for the diagnosis of any mental disorder. This is particu-
larly the case when diagnosing core personality features

(e.g., narcissistic personality
disorder), because such a
label can have serious impli-
cations in terms of prognosis
and treatment. Because such
diagnoses can have serious
ramifications for a litigant
when mental health or fitness
is at issue, the rather liberal

labeling of psychological flaws by the TRACS system is
perilous and not in harmony with modern mental
health practices. 

Interrater Reliability
All valid psychological assessment instruments must

demonstrate that they have good interrater reliability.
Interrater reliability means that a psychological instru-
ment produces consistent ratings across multiple exam-
iners. It is imperative that any assessment instrument
provide a high level of interrrater reliability in order to
ensure that the results present an accurate diagnostic
picture of the participant, regardless of who rates the re-
sponses. 

The Rorschach was thought to have good interrater
reliability due to the extensive amount of research that
went into its development. However, upon re-examina-
tion, this notion has come under increased scrutiny as
more psychologists have begun carefully evaluating the
psychometric properties of the Rorschach. Of particular
note is the use of “percentage of agreement” as the chief
method in the TRACS system for establishing interrater
reliability. Critics contend that this method is a funda-
mentally flawed means of verifying interrater reliability
since it has the propensity to yield inflated estimates of
true consistency.43 Although other methods exist for
measuring interrrater reliability (i.e., correlation coeffi-
cients), several studies have revealed that the Rorschach
fares even worse under these statistical analyses.44 If this
contention is confirmed, the credibility of the TRACS
system would be seriously undermined because good
interrater reliability is an essential property for any psy-
chological assessment instrument.

Invalid Scales and Rate of Response A more trou-
bling aspect of the TRACS system is that many of its
clinical scales have been shown to have little, if any, cor-
relation with what they purport to measure.45 For in-
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stance, most psychologists agree that the Depression
Index scale on the TRACS system bears little relation-
ship to the diagnosis of clinical depression. Likewise,
the Suicide Constellation scale has been criticized for
being unrelated to suicidality. In fact, the TRACS system
has been recognized by both critics and some support-
ers as correlating poorly with psychiatric diagnoses al-
together. It is doubtful that psychologists acknowledge
these findings when they use the Rorschach in deter-
mining psychiatric diagnoses and formulating clinical
opinions about major mental disorders. 

Another apparent flaw with the TRACS system is its
ratio adjustment for the rate of response.46 When partic-
ipants are given the Rorschach, they are asked to de-
scribe what they see in the inkblot. The psychologist is
urged to encourage them to describe everything they see
in the inkblot. Thus, some participants may see only one
or two objects whereas another may see five, six, or
forty objects. The number of responses a participant
gives is known as R. Since R can be influenced by many
factors, including intelligence and educational levels,
the TRACS system uses a formula to adjust for R to min-
imize its effects on the clinical scores. Unfortunately,
many of the clinical scores on the TRACS system are not
adjusted for R, including scales used to measure severe
psychopathology: Schizophrenia Index, Hypervigilance
Index and Obsessive Style Index.47 Research has demon-

strated that these scales do not correlate well with simi-
lar scales on other psychological instruments, such as
the MMPI, that have demonstrated validity for measur-
ing these types of mental disorders.

Overreporting Psychopathology The Rorschach has
been criticized for leading to overstatements of psy-
chopathology.48 Several studies have revealed that
American adults with no history of mental illness and
living in the community, score in the maladjusted range
when given the Rorschach, including high scores on
scales indicative of severe mental illness such as the
Schizophrenia Index.49 Moreover, many of these partici-
pants also had indications on the Rorschach that they
had exhibited disturbed thinking on the TRACS mea-
sures of Perceptual Accuracy, Distorted Thinking, and
Emotional Functioning.50

Similar results have been confirmed by other re-
searchers,51 while still others have discovered that the
Rorschach has the propensity to show children, who
had reportedly above average mental health, as men-
tally ill or maladjusted.52 Disturbingly, these results
showed that the Rorschach can make otherwise well-ad-
justed children appear to have psychotic features, cog-
nitive impairments, clinical depression and significant
impairments in establishing and maintaining interper-
sonal relationships. 



Such findings seriously question whether the
Rorschach should be used at all in custody matters be-
cause there is its susceptibility to portraying a mentally
healthy child as severely disturbed. Moreover, given the
fact that children generally are not present during fam-
ily court proceedings, the court often relies heavily
upon forensic psychological reports in determining cus-
tody, visitation, and permanency matters without an in
camera interview, and thus, without personal observa-
tion of the child(ren) at issue.
Therefore, because the Ror-
schach appears to present
children as more pathological
than they really are, there is
an inherent danger that psy-
chologists who rely upon it
may present clinical findings
that are not consistent with a
child’s true psychological
profile – and may lead the
court to believe a child is
more disturbed than he or
she truly is. 

Conclusions
There is serious debate within the scientific commu-

nity about whether the Rorschach, and the TRACS sys-
tem in particular, meet the Daubert standards and,
hence, whether testimony derived therefrom should be
excluded. Upon examination, it appears that the TRACS
system fails to meet most, if not all, of the Daubert crite-
ria. 

First, the scientific foundation for the TRACS system
is questionable given that much of the original data is
not available for review by the greater scientific com-
munity. Moreover, the discovery that many of the stud-
ies used to validate the TRACS system do not exist or
were never formally written up, despite being cited in
the TRACS manual suggests that the proponents of the
TRACS system expect a reliance upon ipse dixit in estab-
lishing the underlying principles of the TRACS system.
Because it was previously thought that most of these
studies were peer reviewed, and only recently has it
come to light that many were not, there exists a funda-
mental question about whether the psychological com-
munity, and the courts, have been misled regarding its
fundamental psychometric properties. 

Similarly, the methodology of the TRACS system has
not been subjected to thorough peer review. Most psy-
chologists have been surprised to learn in recent years
that most of the studies cited to in the TRACS manual
have never been formally written up or reviewed by ex-
perts outside of the author’s inner circle. Moreover, the
data used in most of these studies have not been re-

leased to the greater scientific community; thus, they
have not been examined to determine if they are reliable
or valid. 

Many leading researchers have questioned whether
the underlying principles of the Rorschach are accepted
by the greater psychological community. Given the de-
cline of psychoanalytic theory as an accepted notion of
behavioral interpretation, it is questionable whether the
theory of projective tests, like the Rorschach, have gen-

eral acceptance in the psy-
chological community. More-
over, there is substantial
evidence that the Rorschach
is not a reliable or valid mea-
sure of many mental illnesses
and does not measure what it
purports to measure in many
instances. 

Although the Rorschach
remains a common assess-
ment instrument, it appears
that many psychologists use

it out of familiarity rather than for its psychometric
properties. More specifically, some argue that the
Rorschach (and TRACS system) lacks general accep-
tance by the psychological community as a valid and re-
liable measure of psychopathology, and consequently,
any expert testimony that relies on the Rorschach as a
method for assessing psychopathology does not meet
the Daubert standards for admissibility.53

Such arguments hint that the Rorschach and TRACS
system may not even meet the Frye standard of admis-
sibility, which is used in several states, including New
York. Although such predictions may be premature,
there appears to be a growing movement in the psycho-
logical community that tests like the Rorschach are not
in harmony with the principles of best practice and
should be avoided. Although it is likely that in the fore-
seeable future there will be a core group of psycholo-
gists who will accept and use the Rorschach as a reliable
and valid measure of psychopathology, there is the dis-
cernible trend of its falling into disfavor among the ma-
jority of psychologists. 

The courts have struggled in interpreting what “gen-
eral acceptance” means under the Frye standard. In Peo-
ple v. Middleton,54 the Court of Appeals, in examining the
admissibility of bite marks in a criminal proceeding,
held that “the test is not whether a particular procedure
is unanimously endorsed by the scientific community,
but whether it is generally acceptable as reliable. The
techniques employed . . . are accepted and approved by
the majority of the experts in the field.”55 This notion of
majority acceptance equaling Frye admissibility was
adopted by the Second Department in People v.
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Bethune.56 There, in a similar criminal proceeding in
which bite marks were at issue, the court held: 

So long as an expert has utilized techniques and proce-
dures that have been approved by a majority of the ex-
perts in the field in arriving at his opinion, that opinion
is admissible in evidence without the necessity of a sep-
arate judicial determination regarding the validity or
acceptance of the operative scientific principles.57

Consequently, those psychologists who use the
Rorschach in forming clinical opinions may be at risk
for Frye challenges if a majority of psychologists disap-
prove of its use over concerns of reliability and validity,
which is an increasing trend. Although it is unclear
whether the majority of psychologists believe that the
Rorschach is unreliable, given the growing controversy
surrounding it, its minority use, and recent findings that
many of its psychometric properties are in question,
there is a strong possibility that it will fall out of accep-
tance in forensic evaluations. 

Certainly, in forensic evaluations, where the stakes
are often very high for the parties involved, it would
seem prudent for psychologists to use other assessment
tests and instruments that have a demonstrable history
of good reliability and validity. Unfortunately, some
psychologists do not; thus, attorneys may wish to re-
consider holding Frye hearings when
psychological testimony is purported
to include the Rorschach. 

The assessment of human behavior
will always be an imprecise science, be-
cause there are always more variables
that influence behavior than can be
measured. Nonetheless, psychological
assessment can provide helpful insight
into diagnostic questions as long as the
measures used adhere to basic scien-
tific principles of peer review and
sound methodology. As the science of
behavioral analysis advances, the fu-
ture holds promise that psychological
assessment will further help the courts
decide complex issues surrounding
human behavior. 
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Analytical Tools

How to Spot a Lie:
Checking Substance and Source

BY JUSTIN S. TEFF

The ability to discern deception is one of the most
useful talents a lawyer can possess. An under-
standing of some basic principles and tactics can

significantly demystify a process that essentially in-
volves a critical look at the assertions made and the per-
son making them. This article reviews some specific
tools that may be used to assess the truthfulness of a
witness.

General Analysis
When a statement is made in the course of everyday

life, how do we evaluate its veracity? Generally we con-
sider the assertion, whether consciously or subcon-
sciously, along two axes of analysis – the substance of
the assertion and its source. Put another way, we ana-
lyze what is said, who is saying it, and the way it is con-
veyed. 

Some information is accepted almost without ques-
tion, whether because of the nature of its source or sub-
stance. Even in these instances, however, the evaluation
process is still conducted subconsciously. This concept
is significant not only because it provides the founda-
tion for many of the accepted avenues of impeachment
in the laws of evidence, but also because all of the ideas
illustrated in this article may be related back to at least
one of these fundamental axes of analysis. 

The behavior patterns detailed in this article are in
many ways analogous to what are commonly known in
card games as “tells.” As is the case with tells, some pat-
terns may be more discernable in certain circumstances
with certain subjects; some witnesses will have a perfect
poker face and prove immune to all angles. The various
tactics are designed to help draw out, or make more
conspicuous, such familiar behavioral indications. The
ideas may be used alone or interchangeably, as the ex-
aminer deems fit, yet ultimately a combination of many
factors is likely to form the basis for the examiner’s as-
sessment. The bottom line is that all people are different,
displaying individual characteristics, and as such no
single tell will always be reliable. Thus all these devices
are necessarily intertwined to some degree with the ex-
aminer’s common sense, logic, knowledge of outside
subjects, and careful, acute observation. 

Analyzing the Substance
The substance of an assertion may be tested, even

without knowledge of the actual truth of the matter, by
measuring the degree of internal and external consis-
tency the assertion possesses. Internal consistency exists
if the facts and inferences in the story make sense when
considered together, and when the story does not con-
tradict itself factually or logically. External consistency
involves whether the story and its details comport with
our knowledge of the subjects at hand and the world
around us. Most of the following tactics are designed to
test either internal or external consistency. 

The fact that an assertion is both internally and ex-
ternally consistent does not necessarily make it true; in-
deed, an airtight alibi should have both characteristics.
In this context, it simply means that we have not found
a reason to doubt the assertion based solely on the in-
herent nature of its contents. Know also that most of
these tactics are preferably accomplished in the subtlest
manner, and without the subject’s knowledge, lest the
witness realize the desired objective and grow more dif-
ficult and less responsive.

Keep a Liar Talking and Solicit the Details When
most people lie, the story they give is either one they
have fashioned on the spot, or else it is an alibi they
have contrived with some effort. In the first instance, the
key concept is that few people can keep all the facts and
details of a story straight when they are making it up
spontaneously, particularly if they are talking at length. 

If you keep an on-the-spot liar talking, and con-
stantly question details, it will typically not be long be-
fore the details begin to contradict either themselves or
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your outside knowledge. Once the number of these con-
tradictions rises to an unreasonable level, you will natu-
rally suspect the story is not entirely true. Even in cases
of well-fashioned alibis, few people who devise such an
alibi think far enough ahead, or deeply enough into de-
tails, to be able to answer many specific questions in an
airtight fashion. Thus if the particulars of an alibi are
questioned at length and in depth, a liar will often have
to begin making up the details and explanations on the
spot. 

Even for an alibi that has not been contrived on the
spot, the same principle applies: the longer a liar speaks
and the more he or she is questioned in detail, the
less internally consistent the
story will become. Another
avenue is to ask a subject to
explain why a particular ac-
tion was taken. Sometimes
you can force individuals to
concoct an incredible expla-
nation simply by putting
them on the spot. The more
you ask about details, and
the more a liar speaks, the more the liar will have to
make up; and the more the liar makes up, the more
likely the person will be to contradict the story or wind
up painted into a corner.

Do the Details Make Sense? A strong reason to as-
certain as many details of the subject’s story as possible,
is that you can then put together a realistic picture of the
circumstances, and question whether the facts related
by the witness are logically and physically possible as
stated.

You can also determine whether the facts as stated by
the witness comport with your knowledge of outside
subjects. Unlike the first idea, this angle tests the exter-
nal consistency of the assertions made. For example, it is
rumored that Abraham Lincoln once used an almanac to
contradict a witness’s assertion that he was able to see
by the light of the full moon.

Aside from pure analysis and comparison, another
way to use this test is to formulate a roundabout, covert
manner of getting the information you seek. One of the
classically cited illustrations is asking persons who
claim to have witnessed an accident what first drew
their attention to the scene. If they answer that they
heard a crash and then looked, or heard a scream and
turned around, you know it is probably not true that
they actually witnessed the occurrence, because the first
thing that prompted them to pay attention was actually
the aftermath. Questions such as who a witness was
speaking with, how engrossed they were in conversa-
tion, which way they were facing, what they were doing

at the time, can all help to ascertain how truthful an as-
sertion that “I saw the whole thing” really is.

Furthermore, if a witness provides details that sim-
ply defy common sense or your knowledge of outside
topics, you can attack credibility on this level as well.

Tell Me Your Story Again Another related tactic is to
simply ask the witness, after some time has elapsed
since the initial telling of the tale, to repeat the story
again. This idea is grounded in the principle that a per-
son will seldom if ever tell a story the exact same way
on two separate occasions; people’s recollections are not
that uniform. Indeed, almost all repetitions naturally
have some subtle variation from the original telling. 

This repetition serves two
useful purposes. First, you
may be fairly confident that
if a subject repeats a story to
you in the precise manner,
and with the precise wording
and details, that it was told in
the first instance, the story is
probably scripted and was

carefully rehearsed long in advance. Second, if the de-
tails of the story vary quite considerably in the second
telling, you can suspect that the witness barely recalls
the first version, and now is having trouble keeping the
story straight. Only if the story is retold with some slight
variations is it likely to be an honest tale. Breaking up a
witness’s story into sections and asking about them in a
jumbled order can also be a useful means of testing con-
sistency. 

Do Actions Betray Words? Not only do people fre-
quently make assertions that are entirely belied by their
actions, people also do and say things all day long that
possess some hidden or subconscious personal mean-
ing. This concept can be used in two ways. 

The first involves examining the actions surrounding
the event that the witness claims are true, as a means of
determining whether the actions are to be expected. Ask
yourself what you have or would have done if faced
with the situation, and the result will be a mental list of
the most common and typical human behaviors that
occur in such a situation. Then ask your witness what
actions he or she took surrounding the events being
claimed as true. If a subject has done something com-
pletely uncharacteristic, or has failed to do something
that would almost automatically be expected, you have
reason to doubt the validity of the subject’s assertions.
As an example, it may be argued that most people who
witness another person’s misfortune will instinctively
try to assist their injured fellow in some manner. If such
an action is absent, you should question why. If a
claimant asserts a significant injury, but does not visit a
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physician for a month after the alleged date of accident,
some legitimate doubt arises. 

The second use of this tactic involves determining the
hidden meaning in the witness’s actions. Indeed, it may
be argued that there is a subconscious reason for nearly
everything we do, from the words we choose in conver-
sation to the route we take to and from our destinations.
This technique is commonly used to prove state of mind
in criminal cases, because this is an element that is sel-
dom possible to prove without using circumstantial ev-
idence. In this way we must try to discover, as best we
can, what the actions of the witnesses truly mean. If a
perpetrator uses a loaded gun as opposed to an un-
loaded one, we can fairly infer intent to cause harm or at
least a reckless disregard. Most people do not pack their
bags if they are expecting to stay. Most people do not
say “I love you” while looking away. This combination
of questioning whether a witness’s actions were typical
or atypical, as well as attempting to determine the hid-
den meaning in the actions we do discover, can be ex-
tremely revealing in determining whether a subject’s as-
sertions are the truth.

Shouldn’t You Know That? Whenever someone
gives an opinion or tells a story, you can usually figure
out from the nature of the assertions being made some
piece of information that the teller should know if their
story is indeed true. A person who claims to have read a
particular book should know the main character and the
ending. If someone claims to pass a particular street cor-
ner every day, that person should know most of the
stores on that corner and perhaps even some of the signs
or similar details. If someone claims to have had an af-
fair with another individual, the teller should be famil-
iar with some of the intimate characteristics of the
claimed lover. 

In any case, the same tactic always applies: think of
some information the subject should obviously know if
the assertion is true, and find out if the person knows it.
As a simple illustration, if a person claims to have spo-
ken to “someone,” but cannot recall the names of any-
one with whom he or she spoke, the assertion will ap-
pear less credible whether honest or not. The same
underlying principle may also be helpful if by listening
and questioning you realize that the speaker knows a
piece of information that should not be known if the as-
sertions being made are true. In a courtroom, this tactic
can also be very effective in questioning expert wit-
nesses about the actual extent of their knowledge of the
area that is the subject of their testimony. 

Shouldn’t You Remember That? Distinguishing an
honest failure of memory from a disingenuous assertion
can be difficult and depends not only on the substance
of the assertion, but also on the examiner’s outside ob-
servations and considerations. 

For example, if an older subject is being questioned,
any claimed failure of memory is naturally more believ-
able than the same assertion from a 21-year-old. Except
for some of the elderly who have developed short-term
memory problems, events that occurred 10 years ago are
harder to recall than the events of yesterday. Effective
use of this tactic can be reduced to the question of
whether the subject should remember the information
you are asking about. 

A classic example involves a witness who only recalls
facts that will help the case and cannot recall any infor-
mation that is unfavorable. In less obvious situations,
you can review a few specific details that the teller pro-
vided on direct examination, then ask why the individ-
ual can recall all of those facts but not any of the infor-
mation you are seeking. Even if you are unable to shake
the witness, you are likely to have made an impression
on the jury. If need be for purposes of the case, you can
add emphasis to a claimed failure of memory by
earnestly asking a witness, “Please try to remember,” or
suggesting that because of the importance of the matter,
the witness may take a moment to think if necessary. 

The converse of this principle can be used when a
witness claims to remember things that probably should
not be recalled. For instance, a witness testifying to an
event that happened several years ago cannot be ex-
pected to recall every detail. If the witness does, you
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should ask what else is remembered from the day in
question: whom did the witness see, what did the wit-
ness talk about, where did the witness go? If the witness
can recall little else, you should wonder why only the fa-
vorable facts are being remembered so clearly. In some
instances, a witness will even get annoyed at the re-
peated minute questions and ask with irritation, “How
do you expect me to remember everything that hap-
pened on one day many years ago?” The answer itself
proves your point. 

Exaggeration and Generalization Most people are
not naturally precise thinkers, and therefore often speak
in hyperbole, and broad, sweeping strokes. These peo-
ple are not necessarily attempting to lie, but what they
are saying is not really the truth. In such situations, you
must pin the witness down to the actual details that led
to the broad statements. 

Assertions such as “I’ve been harassed at work for
years” or “I do heavy lifting all the time” should never
be accepted at face value. Such statements must be
picked apart, no matter how tedious or time consuming,
to reveal the actual facts behind the generalization or ex-
aggeration. In this way you can frequently whittle away
all or most of such an exaggerated assertion. If the wit-
ness claims that he or she cannot recall any specific facts,
you can use your general trial skills to dramatically di-
minish the credibility of the assertion.

It is also important to remember that when most peo-
ple relate a story in which they are involved, they al-
most always tell it in the light most favorable to them.
Facts that would make the teller look unfavorable or
silly are typically embellished or omitted. Given that
every time we listen to a story we can be fairly certain
that the unfavorable facts have been left out, it follows
that it is incumbent upon the examiner to fill in the gaps
in the story with the facts the teller has omitted. Often
this can be accomplished merely by placing a different
spin on the same set of facts. Sometimes the examiner
must, as detailed above, imagine a similar situation that
the examiner has previously faced and take note of the
more embarrassing details. However, this tactic is diffi-
cult to use without some solid outside information and
investigation.

Suggestion and Deception The leading question is
one of the most powerful tools a lawyer may use for
gathering favorable information, in part because people
are much more inclined to admit something unfavor-
able if they think the other party already knows it. Even
general questions such as, “You were on A Street,
weren’t you?” are more likely to lead to a particular de-
sired response than asking, “Where were you that
night?” 

All lawyers should be familiar with the many scien-
tific experiments that have been conducted to measure

the reliability of eyewitness observations, most of which
reveal that people will agree with whatever is suggested
to them, even if it is not what they really saw. Although
a lawyer has a responsibility and an obligation not to
engage in deceitful or dishonest behavior, the use of
careful deception, when one is well-armed with one’s
own theory of the case, can be an extremely revealing
way of getting to the truth.  

Analyzing the Source
The second major line of analysis in evaluating the

truth of an assertion involves assessing the credibility of
the source of the assertion. As with evaluating the sub-
stance of the assertion, there are internal and external in-
dications. The internal aspect involves our extempora-
neous psychological analysis of the subject and the
conclusions we draw as a result. The external aspect in-
volves clues provided by careful observation of tone
and body language.

Psychoanalysis Anytime we seek to evaluate the
credibility of a person making an assertion, we must ask
two questions about the source of the information: how
truthful and reliable has the subject been in the past, and
why is the subject making the assertion, particularly
with a view toward determining the motives and rea-
sons the subject might have not to tell the entire truth. 

The first question is usually impossible to answer in
the absence of investigation, unless the witness has
some relationship or history with the examiner. Thus it
is often difficult to know just how truthful a person is
before actually posing questions. Furthermore, during a
trial the introduction of information such as prior con-
victions or untruthful acts must be done under the strict
auspices of the relevant laws of evidence. More impor-
tant, however, is to question the motivations of the per-
son making the assertion to be evaluated. This necessar-
ily requires some analysis of the psychological makeup
of the subject, which can be aided by more general ob-
servations and inferences. 

Once the strength of the reasons the teller might have
to lie is evaluated, the questioner is better equipped to
hear what the teller has to say. People commonly lie, for
example, to get themselves out of some trouble, hard-
ship or hassle they have encountered; people lie for
monetary and other material gain; people lie to help
their friends and family; people lie out of fear of retri-
bution or punishment; some people lie simply to im-
press others. All of these motives may be reduced to
self-interest of one form or another. This should be fa-
miliar as the area of evidentiary impeachment referred
to as biases and influences. 

Knowing why people say what they are saying, and
what exactly is at stake for them, provides invaluable
guidance in discerning the veracity of someone’s asser-
tions. This requires the questioner to consider the sub-

30 Journal |  July/August 2003



ject matter of the controversy, together with the con-
ceivable consequences, both direct and indirect, for all
who could be even remotely connected, including the
witness. Put another way, the questioner must ascertain
exactly what brought the person to the situation, and
what personal interest is motivating the individual to
make such an assertion.

The importance of analyzing more general observa-
tions stems from the notion that a bias or motivation
may arise not only from personal interest, but also from
other environmental factors including geography, cul-
ture, socialization, religion and class or monetary status.
Although generalizations about people are inherently
dangerous, they are all that are available in the absence
of investigation. Given that these factors likewise moti-
vate thoughts and actions, one should take care to con-
sider as many of their indications as possible. A person’s
appearance should be always considered, as should the
individual’s dress and mannerisms. A clean-cut appear-
ance may also signify a more conservative and careful
thinker, as will well-kept and tidy clothing; the opposite
is also frequently true. 

Other indicators to pay heed to include, to the extent
discernable, gender, age, education, vocal accent, reli-
gion, if any, general background and upbringing, family
status, and other relevant past experiences, to name
only a few. All these factors influence, if not control, the
way we as people think. Once these factors are all com-
bined, the examiner will have gone a long way toward
knowing how likely it is he or she is being told the truth.

Tone and Body Language In this context, almost all
tells that are in the nature of tone or body language are
grounded in the fundamental psychological principle
that lying makes most people nervous. The concept that
falsehood is fundamentally wrong is so ingrained in our
moral fabrics that we cannot help but feel slightly guilty
or nervous, even if only on a subconscious level, when
we know we are telling a blatant lie. 

The principle is not universal; some people can re-
main perfectly calm while lying through their teeth,
while others are nervous all the time. Nevertheless, the
principle is generally reliable, with the caveat that most
people will be nervous in stressful situations for per-
fectly legitimate reasons. A fair degree of interpretation
of these signs is thus required if they are detected. In-
deed, the interpretation is what provides the real value
of this tactic. Such nervousness may cause a change in
tone, mannerism or mood; it may even cause the subject
to exhibit a physical mannerism or manifestation of this
subconscious irreconcilable sensation.

The tone of an assertion should always be considered
in assessing its truth. When many people get nervous, it
causes their voice to tremble slightly. Hesitation can also
be very revealing because most people will not need to

pause or search too long to produce an answer that is
truthful and accurate if they really do know the answer.
Many people exhibit some agitation or irritability when
they are feeling nervous or trapped. Such symptoms are
more common in men. Women, who are generally
smarter and more subtle, will simply grow evasive or
deceptive if feeling trapped. The volume and speed of
speech, and observable variations therein, should also
be considered. Many people talk more quickly when
they are nervous in order to be finished speaking
sooner. An accurate interpretation of such vocal cues is
extremely helpful in assessing the credibility of the
source of the assertions. 

A number of more overt mannerisms that can be dis-
covered upon keen observation of body language are
linked to the same fundamental principle that lying in-
duces nervousness. Recognizing variation is extremely im-
portant, particularly because some such tells are very com-
mon and others are wholly particular to the individual. 

The natural breathing pattern of most people alters
slightly when they are nervous, and they may even hold
their breath in short intervals or gulp at odd times. Eye
contact is also a crucial thing to observe. Most people
find it difficult to hold another person’s gaze for ex-
tended periods when they know they are telling a lie;
looking down or attempting to divert the gaze are com-
mon signs of a nervous speaker. Another classic tell oc-
curs when people use their hands to cover all or part of
their mouth while they are speaking in a subconscious
attempt to prevent close scrutiny of their features. Many
people perspire when nervous. As a person’s voice may
tremble, so may someone’s hands or knees; many peo-
ple place their hands in their pockets, tense their legs or
cross their feet to conceal this signal. Some people may
instinctively bite their lip or the inside of their cheek. A
careful evaluation of the true meaning of the nervous
sign can be of great aid in determining whether the per-
son is telling the truth.

Conclusion
With a careful application of these principles and tac-

tics, the process of ascertaining the truthfulness of a
given assertion becomes a far simpler task. A thorough
examination of the substance and source of the particu-
lar assertion is one major key to discerning its veracity.
It is crucial to remember all individuals are different,
displaying their own set of individual characteristics. 

It is also a fair generalization, however, that very few
false assertions will be able to survive all the angles that
a skillful examiner can envision. Thus if an assertion
does survive, you may rest assured that either it is in-
deed the truth, or the subject has won a hard-earned es-
cape from vigilant scrutiny. 
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Cooperatives Authorized to Use
Business Judgment Rule

In Terminating Shareholder Leases
BY MENACHEM J. KASTNER AND JARRED I. KASSENOFF

Efforts by the board of a cooperative building to ter-
minate the proprietary lease of a tenant-shareholder
have traditionally been a costly and protracted process.
A decision by the Court of Appeals in May appears to
have removed some of the obstacles, but it is likely to
raise new questions about the overall policies that gov-
ern the operations of any cooperative, as well as the cer-
tainty of tenant-shareholders’ possessory rights under
their proprietary leases. 

The decision, 40 West 67th Street v. Pullman,1 holds
that a co-op board’s properly passed resolution to ter-
minate a tenant-shareholder’s proprietary lease based
on “objectionable” conduct is governed by the business
judgment rule, subject only to limited judicial review
under N.Y. Real Property Actions and Proceedings Law
§ 711(1) (RPAPL). Until this decision, the conventional
assumption was that it was necessary to factually estab-
lish a tenant-shareholder’s “objectionable” conduct be-
fore a court of law, at trial. 

While the larger implication for cooperative manage-
ment is that co-op boards now appear to have the power
to police tenant-shareholders’ conduct without judicial
scrutiny, the true effects of this decision are yet to be
seen. The holding, a significant divergence from prior
cases governing the eviction of tenant-shareholders, cre-
ates uncertainties regarding a co-op’s power to termi-
nate a proprietary lease and the extent to which a court
may re-examine the exercise of such powers. 

The significance of the shift in judicial doctrine con-
cerning a co-op’s self-governance emerges with a re-
view of how the law of cooperative corporations has
evolved.

The Legal Framework
Litigation involving the powers of a cooperative

board to regulate the activities of its tenant-shareholders
dates back to 1886. In Barrington Apartment Ass’n v. Wat-
son,2 the cooperative corporation brought an action to
restrain a tenant-shareholder from subletting its apart-
ment without consent. Even though there was no prohi-
bition against subletting without consent in the parties’
proprietary lease, the court upheld the board’s injunc-

tion, thus equating the board’s powers to those of the
corporation’s.3

Since Barrington, the courts have continued to strug-
gle to define the parameters of the law with regards to
co-ops.4 The hybrid nature of the cooperative corpora-
tion has, in effect, forced the courts to blend both real
property and personal property concepts.5 In this re-
gard, while courts have consistently equated the rela-
tionship of co-op and shareholder to that of landlord
and tenant,6 the courts have conversely held that co-ops
are also not real property.7 Similarly, while it has been
held that tenant-shareholders are subject to the real
property laws governing ownership of pets,8 room-
mates9 and warranty of habitability issues,10 the sale
and purchase of the cooperative apartment is governed
by the Uniform Commercial Code and the business
judgment rule.11

Interesting results have been reached by reason of the
hybrid characteristics of cooperative ownership. Thus,
in Frisch v. Bellmarc Management, Inc.,12 while the Appel-
late Division acknowledged that the “warranty of habit-
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ability,” embodied in Real Property Law § 235-b, ap-
plied to cooperative corporations, it did not apply to
condominiums – because condominium ownership is a
form of fee ownership of property, and not a leasehold
interest involving a landlord-tenant relationship.13

Conversely, while it is
well-settled that when a pur-
chaser defaults on a contract
of sale for real property, the
seller is entitled to retain by
way of forfeiture the down
payment as liquidated dam-
ages without proof of actual
damages,14 the courts have
held that this rule does not
apply to co-ops.15 To this
end, in Silverman v. Alcoa
Plaza Assocs., the Appellate Division, First Department
held that, for purposes of the sale of a cooperative apart-
ment, the shares of stock are to be considered “goods”
within Article 2 of the Uniform Commercial Code and
not real property. Accordingly, the deposit made under
the contract to purchase a co-op should be disposed of
in accordance with § 2-718 of Article 2, which permits an
inquiry into the “reasonableness” of the liquidated
damages provision.16

While these aspects of cooperative ownership appear
to be well-settled, the courts have had difficulty in de-
termining which laws should predominate in other
areas, including, most recently, the termination of a ten-
ant-shareholder’s leasehold.

Evicting a Tenant-Shareholder 
Prior to Pullman

The procedures for the removal of tenant-sharehold-
ers of cooperative apartments are generally governed by
Article 7 of the RPAPL. Specifically, with regard to re-
moving a tenant-shareholder based on “objectionable
conduct,” RPAPL § 711(1) provides, in pertinent part, as
follows:

[A tenant] shall not be removed from possession except
in a special proceeding. A special proceeding may be
maintained under this article upon the following
grounds:

The tenant continues in possession of any portion of the
premises after the expiration of his term without the
permission of the landlord. . . . A proceeding seeking to
recover possession of real property by reason of the ter-
mination of the term fixed in the lease pursuant to a
provision contained therein giving the landlord the
right to terminate the time fixed for occupancy under
such agreement if he deems the tenant objectionable,
shall not be maintainable unless the landlord shall by
competent evidence establish to the satisfaction of the court
that the tenant is objectionable.17

Before the Pullman case, the courts interpreted this
statute to require judicial scrutiny of the conduct alleged
to be objectionable.18 Accordingly, after service of any
predicate notices required under the proprietary lease,
the co-op board was required to commence either a

“nuisance” holdover pro-
ceeding in the Civil Court or
an ejectment action in the
Supreme Court for removal
of the tenant-shareholder
deemed objectionable. After
commencement of the case,
it was the cooperative
board’s burden to establish,
by “competent evidence”
before the court, that the
conduct of the tenant-share-

holder was, in fact, objectionable.19 The court, in its sole
discretion, would evaluate the facts presented at trial
and determine whether the conduct complained of was
of a sufficient nature to require termination of the lease-
hold. Normally, when the court found sufficient evi-
dence to uphold the board’s decision to terminate the
leasehold, the co-op would then have the right to con-
duct any re-sale of the tenant-shareholder’s cooperative
shares.20

Because the courts generally perceive the forfeiture of
a leasehold as an extremely harsh remedy,21 establishing
that a tenant was permitting or causing a “nuisance”
was difficult. A board seeking to terminate a tenant-
shareholder’s lease based upon objectionable conduct
needed to be prepared for an arduous court battle test-
ing the grounds for, and the procedures used in, termi-
nating the lease.22 Initially, the courts would evaluate
whether the tenant’s use of the property was “unrea-
sonable or unlawful to the annoyance, inconvenience,
discomfort or damage of others.”23 In addition, the con-
duct would need to be continuous or persistent in na-
ture24 and threaten the health, safety or comfort of
neighboring tenants or other building occupants.25 A
single isolated incident was not enough to establish a
“nuisance” or “objectionable conduct.” Under such a
rigid judicial analysis, most cases brought by the co-op
were unsuccessful and did not result in termination.26

Evidencing the difficulties in establishing a “nui-
sance” or “objectionable” tenant is the decision this year
in Domen Holding Co. v. Aranovich.27 In Domen, the Ap-
pellate Division, First Department held, in a 3–2 deci-
sion, that three documented incidents where a tenant
had been involved in conflicts at the building, necessi-
tating police intervention and/or resulting in the filing
of criminal complaints, did not constitute a nuisance.28

In Domen, a rent-stabilized tenant’s housemate was
involved in a series of incidents from 1995 through 2000.
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Notably, in 2000, the housemate allegedly directed pro-
fanity, racial slurs and threats of violence toward the
doorman of the building. In 1995 and 1997 similar inci-
dents occurred between the housemate and a sight-im-
paired neighbor and the housemate and the superinten-
dent, in which the police were summoned and criminal
complaints were filed. Despite this extreme conduct,
and over an ardent dissent, the majority ruled that, as a
matter of law, these three separate incidents neither
“quantitatively” nor “qualitatively” satisfied the exact-
ing standard for nuisance.29

While Domen demonstrates the difficulties in estab-
lishing a “nuisance,” and how, in most cases, it is subject
to the trial (or appellate) judge’s subjective perception of
the gravity of the tenant’s actions, had the court de-
ferred to the landlord’s judgment of what constituted
“objectionable” conduct, a contrary result would cer-
tainly have ensued.30

The Emergence of the “Business 
Judgment Rule” and Levandusky

While the courts originally held that termination of
the proprietary lease based on “objectionable conduct”
was subject to judicial scrutiny under RPAPL § 711,31 the
authority of the board to manage other areas of the cor-
poration and adopt rules to carry out its general pur-
poses under the corporation’s articles of incorporation,
bylaws and the proprietary lease remained, for the most
part, insulated from judicial review under the business
judgment rule. 

The standard of review of such board decisions was
articulated by the Court of Appeals in the seminal case
of Levandusky v. One Fifth Avenue Apartment Corp.32 In
that case, the tenant-shareholder sought to make reno-
vations to his cooperative apartment. Although the
board approved Levandusky’s plans, it did not approve
any plans to remove or relocate the steam riser in the
kitchen area. Levandusky, nonetheless, hired a contrac-
tor, who “severed” and “jogged” the kitchen steam riser.
When the board learned of this, it issued a “stop work”
order, pursuant to the “Renovation Guidelines.” Levan-
dusky then commenced an article 78 proceeding, seek-
ing to have the stop work order set aside. 

The Supreme Court dismissed Levandusky’s petition
and ordered him to restore the riser to its original posi-
tion, but the Appellate Division modified the judgment,
determined that there was no evidence that the
“jogged” pipe had caused any damage, and held that
the board’s decision to stop the renovations was arbi-
trary and capricious and should be annulled. The Court
of Appeals, in turn, modified the order of the Appellate
Division, upheld the board’s decision and determined
that the business judgment rule prohibited judicial in-
quiry into the actions of corporate directors taken in

good faith and in the exercise of honest judgment in the
lawful and legitimate furtherance of the corporate pur-
poses.33

Under Levandusky, judicial inquiry into the board’s
decision was limited to (1) whether the board’s action
was properly authorized under its bylaws and properly
passed rules and regulations, (2) whether the action was
taken in good faith, and (3) whether the action furthered
a legitimate corporate interest.34 Further, “so long as the
corporation’s directors have not breached their fidu-
ciary obligation to the corporation, ‘the exercise of [their
powers] for the common and general interests of the
corporation may not be questioned, although the results
show that what they did was unwise or inexpedient.’”35

In stark contrast to the case law governing a co-op’s
decision to terminate a tenant-shareholder based on
“objectionable conduct” (which, until recently, placed
the burden on the co-op to establish “objectionable con-
duct” before the court), the Levandusky standard of re-
view placed the burden of proof on the tenant-share-
holder. To overturn a decision of the board, it became
incumbent upon the tenant-shareholder to demonstrate
that the board’s action (1) was beyond the authority of
the board;36 (2) was done in bad faith;37 (3) was discrim-
inatory38 or deliberately singled out individuals for
harmful treatment;39 (4) had no legitimate relationship
to the welfare of the cooperative;40 or (5) was taken
without notice or consideration of the relevant facts.41

Absent the presence of any of these factors, a review of
the board’s decision by the judiciary was prohibited.42

Litigation Post-Levandusky:
Applying the Business Judgment Rule

After the Levandusky decision, the courts extended
the application of the business judgment rule to a wide
range of board actions. Generally, these related to the co-
op board’s self governance, tenant-shareholders’ use
and transfer of their apartments, and financial imposi-
tions for operating the co-op and related internal mat-
ters. Specifically, the business judgment rule has
shielded cooperative corporations from judicial scrutiny
of their policies regarding purchasing and selling of
shares,43 subletting,44 assignment of parking spaces,45

imposition of sublet fees46 and hiring of contractors.47

Similarly, the courts have been deferential to board de-
cisions relating to esthetics,48 the installation of appli-
ances49 and the pavement of terrace floors,50 within the
cooperative premises.

Despite this pervasive application of the business
judgment rule to cooperative board actions, the courts
have cautioned that a board’s powers are not absolute
under Levandusky. Although the business judgment rule
has substantially limited the ability of a tenant-share-
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holder to contest certain cooperative decisions, it has
not permitted the board to act indiscriminately. 

In Seif v. 72 Horatio Street Owners Corp.,51 for example,
a co-op board attempted to enact a transfer fee (flip tax)
after the death of a decedent shareholder, but before the
sale of her apartment by the executor. Although the flip
tax applied to the estate of any shareholder who subse-
quently died, the co-op admitted that at the time of its
enactment, the shareholders specifically had the apart-
ment of the deceased shareholder in mind. While ordi-
narily the imposition of such a transfer fee is permitted,
the Supreme Court, New York County, held that, be-
cause insufficient notice of the shareholder meeting was
given to the executor, the imposition of the flip tax was
invalid. Furthermore, even if proper notice had been
provided, the court held that the flip tax would still be
invalid as discriminatory, because the shareholders had

“admittedly aimed the enactment of the flip tax at a spe-
cific estate, and enacted it after [the deceased share-
holder] died.” Thus, passing a rule or regulation aimed
at a specific shareholder would be discriminatory and
thus invalid under Business Corporation Law § 501(c)
(BCL).52

In addition to situations where a board engages in
discriminatory practices, the business judgment rule
will not insulate the board’s decisions from judicial re-
view when a tenant-shareholder is able to establish that
the board is acting outside its corporate authority, in bad
faith and/or that the action has no legitimate relation-
ship to the welfare of the cooperative.53

Although the courts have applied the business judg-
ment rule to countless cases since Levandusky, they have
remained reluctant to apply the standard to two signifi-
cant circumstances: cases involving contractual provi-
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Evolution of Law on Cooperatives
The first cooperative apartments in the United

States were established in 19th-century New York
City. They were designed to provide people in high
income brackets with the advantages and economies
of individual home ownership without all the re-
sponsibilities.1

To this end, they offered tenant-shareholders free-
dom from furnacemen, watchmen and other servants
and maintenance workers; and the ability to go away
and return to the apartment ready for occupation,
redecorate at will, move more easily, and save money
on household expenses.2

The relationship between the tenant-shareholder
and the cooperative corporation is determined by the
certificate of incorporation, the corporation’s bylaws
and the proprietary lease under which a particular
apartment is occupied.3 The tenant-shareholder does
not own real estate, per se, but merely shares of stock
in the cooperative corporation. These shares of stock

entitle the tenant-shareholder to occupy the space in
the cooperative premises to which his or her shares
are allocated under a proprietary lease.4

The leasehold and shareholding are inseparable
and cannot really be viewed or valued in isolation
from each other.5 Cooperative corporations “are a
special form of ownership of real property. . . . An in-
terest in a cooperative corporation is represented by
shares of stock and a proprietary lease entitling the
shareholder to occupy a particular apartment in the
building.”6

This unique dichotomy of personalty and realty
has created numerous legal complexities in deter-
mining which law should govern actions involving
cooperative apartments.7 Should the relationship be
regulated by the laws governing business corpora-
tions, personalty or real property generally? Since
the inception of cooperative litigation, this question
has plagued the courts.
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/HistoryofCo-ops.pdf.

2. Id.
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lar Pubs., Inc., 99 A.D.2d 433, 470 N.Y.S.2d 399 (1st Dep’t), appeal dismissed, 62 N.Y.2d 601, 476 N.Y.S.2d 1025 (1984).

5. 19A N.Y. Jur. 2d, Condominiums and Cooperative Apartments § 140 (citing Chiang v. Chang, 137 A.D.2d 371, 529 N.Y.S.2d
294 (1st Dep’t 1988); Sansol Indus., Inc. v. 345 East 56th St. Owners, Inc., 159 Misc. 2d 822, 606 N.Y.S.2d 856 (Sup. Ct.,
N.Y. Co. 1993)).

6. Beck, 2003 N.Y. App. Div. LEXIS 6110.
7. 19A N.Y. Jur. 2d, Condominiums and Cooperative Apartments § 140 (citing Chiang, 137 A.D.2d 371).



sions that required a board to act “reasonably” and
cases involving the termination of a tenant-share-
holder’s proprietary lease based upon “objectionable”
conduct. 

“Reasonableness” Provisions 
Under the Proprietary Lease

In Ludwig v. 25 Plaza,54 where the co-op board sum-
marily denied the tenant-shareholders’ request to sub-
let, the tenant-shareholder brought an action for a judg-
ment declaring that the co-op board unreasonably
withheld its consent. The proprietary lease, in essence,
provided that any subletting of the apartment must be
authorized by the board. It further provided that “[w]ith
respect to a subletting . . . for less than 12 months, the
Board . . . shall not unreasonably withhold their con-
sent.” The Supreme Court determined that, because the
tenant-shareholder’s proposed sublet was for less than
12 months, the board’s action in summarily denying the
sublet violated the express terms of the proprietary
lease. Accordingly, the court held that the “business
judgment rule” did not apply and the board’s actions
were unreasonable.55

By this decision, the court carved out a significant ex-
ception to the business judgment rule. While ordinarily,
review of a board’s decision was prohibited under
Levandusky (absent bad faith, etc.), Ludwig now held that
the “reasonableness” of a board’s decision was review-
able where the parties’ contract – the proprietary lease
or bylaws – so provided. Accordingly, when a tenant-
shareholder’s proprietary lease required the board to act
“reasonably,” the burden of proof shifted back to the
board to justify its conduct to the court. 

Following Ludwig, the Appellate Term, First Depart-
ment, was confronted with a similar case. In Cannon
Point North, Inc. v. Abeles,56 the court had to determine
the enforceability of a cooperative house rule prohibit-
ing the installation of washing machines and dryers in
individual cooperators’ apartments. The proprietary
lease contained language requiring that all rules made
by the cooperative board be “reasonable.” In citing
Levandusky, the court determined that the tenant-share-
holder failed to establish either bad faith on the part of
the cooperative or that its action had “no legitimate re-
lationship to the welfare of the cooperative.” To the con-
trary, it determined that the house rule was promul-
gated because of concerns that the installation of
washer/dryers would have an adverse impact on the
building’s plumbing and electrical systems. Cognizant
that their decision diverged from Ludwig, the concur-
rence suggested that the issue of the “applicability or
non applicability of the business judgment rule in the
face of a specific contractual provision requiring that a
co-op board act ‘reasonably,’” was ripe for further ap-
pellate review.

While the Court of Appeals has yet to address
whether a co-op board’s “reasonableness” is subject to
judicial review in the context of an express contractual
provision requiring “reasonableness” in co-op board ac-
tions, the applicability or nonapplicability of the busi-
ness judgment rule to a board’s decision to terminate a
proprietary lease was to be revisited.

The Pullman Decision:
Reevaluating “Objectionable” Conduct

While the Appellate Division in Ludwig carved out an
exception to the Levandusky standard for “reasonable-
ness” clauses, it was yet to be determined whether such
an exception would also be made for a board’s decision
to terminate a tenant-shareholder’s proprietary lease
based on “objectionable” conduct. Thus, was a tenant’s
“objectionable” conduct to be judged under the “busi-
ness judgment rule” or by “competent evidence estab-
lish[ed] to the satisfaction of the Court”?

And then along came 40 West 67th Street v. Pullman. 
In October 1998, defendant David Pullman bought a

co-op apartment at 40 West 67th Street. Pursuant to Pull-
man’s proprietary lease, the co-op was entitled to termi-
nate a tenancy on 30 days’ notice if a lessee was found
to be undesirable because of “objectionable” conduct.
Such action required a vote of at least two-thirds of the
shareholders of the corporation at a duly called meeting.

Soon after Pullman moved into his apartment, he al-
legedly began to engage in a course of conduct that the
cooperative board did, in fact, deem objectionable. Pull-
man made numerous requests to the co-op to change the
building’s facilities or services, to replace the mailboxes,
to install video camera security, and to hire 24-hour
door attendants. Pullman also repeatedly complained
and threatened to sue the co-op’s managing agent and
the co-op board president for failure to abate a claimed
noise problem emanating from the apartment above
his.57 While the co-op board investigated his complaints
and found them to be unsubstantiated, tensions in-
creased and Pullman instituted four lawsuits against his
upstairs neighbors and the co-op and its management
relating to the alleged noise problem.

On June 27, 2000, the shareholders held a special
meeting pursuant to the corporation’s bylaws. Signifi-
cantly, Pullman was notified of this meeting, but did not
attend. After discussion of Pullman’s conduct, a super-
majority, the holders of 75% of the outstanding shares in
the co-op, voted in favor of a resolution detailing how
Pullman’s continued tenancy was objectionable, and di-
recting the board to terminate Pullman’s proprietary
lease effective August 31, 2000. While the board deliv-
ered the notice to Pullman, he allegedly ignored it and
continued to reside in the apartment.

Accordingly, in October 2000, the board commenced
an action in the Supreme Court, New York County, seek-
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ing, inter alia, ejectment of Pullman, based upon his pur-
ported “objectionable” conduct. Shortly thereafter, Pull-
man moved to dismiss the complaint, for failure to state
a claim, and the board moved for summary judgment. 

Citing RPAPL § 711(1), the Supreme Court (Shafer, J.)
held that it was the province of the court, not the co-op
board, to determine whether a tenancy should be termi-
nated based upon “objectionable” conduct. In short, the
court held that the co-op must “by competent evidence
establish to the satisfaction of the court, that the tenant
is objectionable.”58 Thus, the court dismissed the
board’s first cause of action seeking ejectment, denied
dismissal of the remainder of the complaint, found nu-
merous disputed factual issues regarding the termina-
tion of Pullman’s tenancy and, accordingly, denied the
board summary judgment. 

On appeal, a divided Appellate Division modified
the Supreme Court’s order and granted the board sum-
mary judgment on, inter alia, its causes of action for
ejectment and the cancellation of defendant’s stock. Cit-
ing Levandusky, the majority held that the business judg-
ment rule prohibited judicial review of board actions
“taken in good faith in the exercise of honest judgment
in the lawful and legitimate furtherance of corporate
purposes.”59

Furthermore, the court pointed out that Pullman, like
all the other shareholders, agreed to this harsh sanction,
and “agreed to submit to the decision-making authority
of the cooperative board” when he purchased shares in
a co-op.60

In a comprehensive discussion, two justices dis-
sented. Specifically, David B. Saxe and Richard W. Wal-
lach opined that judicial scrutiny of a board’s decision to
terminate a tenant-shareholder’s proprietary lease was
mandated based upon both policy and by express lan-
guage of the statute.

Initially, speaking in terms of equity, the dissent ar-
gued that extending the Levandusky principle to a
board’s decision to evict a tenant-shareholder from his
home would be an overly harsh application of the busi-
ness judgment rule. While Levandusky permitted a board
to regulate business decisions regarding management of
the building and enactment and enforcement of house rules
without judicial interference, those decisions were qual-
itatively different from a decision to evict a tenant-
shareholder from his home. In this respect, the dissent
stated: 

While it is eminently reasonable to impose Levandusky’s
severely limited form of judicial review upon co-op
shareholders’ challenges to business decisions by their
elected Boards of Directors, this limited type of review
is simply too narrow a prism to protect tenants against
the loss of their homes. While the ordinary management
of decisions of a co-op board may result in some sort of

negative impact upon an individual tenancy, they can-
not compare to the loss of a person’s home.

In addition to the equitable grounds, the dissent ar-
gued that RPAPL § 711(1) mandated judicial review of
the tenant-shareholder’s alleged “objectionable” con-
duct. Accordingly, absent a “clear, unequivocal, and de-
liberate acknowledgment” that the tenant-shareholder
was waiving the protections of RPAPL § 711(1), the busi-
ness judgment rule would have to yield to this statute.61

Thus, the majority and dissent differed on the applica-
tion of RPAPL § 711(1) and whether a tenant-share-
holder may waive the protections of said statute by pur-
chasing shares in a cooperate corporation.

Despite this detailed dissent, in an opinion by Judge
Albert M. Rosenblatt the Court of Appeals unanimously
affirmed the Appellate Division, First Department. The
Court concluded that there was no conflict between ap-
plying the business judgment rule under Levendusky
and RPAPL § 711(1). In this regard, the Court reasoned:

In the realm of cooperative governance and in the lease
provision before us, the cooperative’s determination as
to the tenant’s objectionable behavior stands as compe-
tent evidence necessary to sustain the cooperative’s de-
termination. If that were not so, the contract provision
for termination of the lease – to which defendant agreed
– would be meaningless. . . . We reject the cooperative’s
argument that RPAPL 711(1) is irrelevant to these pro-
ceedings, but conclude that the business judgment rule
may be applied consistently with the statute.62

In essence, the Court reconciled RPAPL § 711(1) with
Pullman’s proprietary lease by holding that the vote of
the supermajority of the shareholders of the co-op and
the board’s strict adherence to its mandate under Levan-
dusky provided the functional equivalent of the “compe-
tent evidence” that would “establish to the satisfaction
of the court that the tenant is objectionable.”63

Accordingly, absent a showing by the tenant-share-
holder that the board acted (1) outside the scope of its
authority, (2) in a way that did not legitimately further
the corporate purpose or (3) in bad faith, judicial
scrutiny of the board’s decision to terminate the tenant
based on objectionable conduct was now prohibited. In
essence, the Court would merely “rubber stamp” a co-
op board’s determination to terminate a tenancy so long
as it complied with the business judgment rule and was
properly passed pursuant to its bylaws.

The Future of Pullman
Since the Court of Appeals has affirmed the applica-

tion of the business judgment rule to the termination of
a tenant-shareholder’s proprietary lease, numerous
questions have arisen regarding the future of eviction
proceedings as well as the stability of cooperative own-
ership generally. Simply put, does Pullman improve co-
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operative living or simply make shareholders’ property
more vulnerable to forfeiture?

Potential Pitfalls Initially, many tenant advocates
may suggest that Pullman will provide a pretext for a co-
operative board to summarily target innocent share-
holders deemed “problematic” or to remove sharehold-
ers with legitimate “warranty of habitability” issues.
Although the potential for abuse exists, in reality the de-
cision will probably not create such a “chilling” effect. 

Notably, while the shift in the burden of proof may
make it more difficult for a tenant-shareholder to ques-
tion the board’s ultimate decision, the board’s power to
terminate the proprietary lease is not unbridled under
Pullman. Should the tenant be able to establish legiti-
mate “warranty of habitability” issues and that the co-
op’s actions are merely retaliatory or that the tenant is
being unfairly targeted, the business judgment rule will
not shield the co-op’s decision from judicial inquiry. 

In fact, apparently cognizant of the potential for co-
op abuse, Judge Rosenblatt further cautioned that the
“courts must exercise heightened vigilance in examin-
ing whether the board’s action meets the Levandusky
test.”64 Although the decision did not articulate the
exact meaning of “heightened vigilance,” it nevertheless
erected a yellow flag for courts and co-op boards alike
to take heed.

In addition to this “heightened vigilance,” other judi-
cial limitations to the Pullman holding may have already
emerged from the courts.

In Woodrow Court, Inc. v. Levine,65 the Civil Court,
New York County (Schachner, J.), determined that Pull-
man was not applicable in a summary holdover pro-
ceeding when a decision to terminate a tenant-share-
holder’s proprietary lease (based on objectionable
conduct) was based solely upon a vote of the co-op’s
seven-member board of directors. In distinguishing
Pullman, the court stated: 

Certainly, this court is bound to follow the holding in
Pullman. However, the facts in this case are distinguish-
able from Pullman. Therefore, Pullman is not applicable
to this holdover proceeding in the Housing Court. In
the case at bar there was no shareholder meeting or no-
tice to the shareholders regarding respondents’ tenancy.
Unlike Pullman there was never a shareholder vote on
respondents’ tenancy. Respondents never had an op-
portunity to defend themselves at a meeting of the
Board of Directors and never had notice that the Board
was discussing or planning to act on the issue of their
alleged objectionable conduct. . . . In Pullman the lease
termination provision at issue required both a board
resolution plus a 2/3 vote of the shareholders. The ter-
mination provision of the proprietary lease in this mat-
ter has no such requirement. The petition itself indi-
cates that the Coop is proceeding under the “statute.”
Accordingly, as Pullman is distinguishable from the

specific facts of this case, it is not applicable to this pro-
ceeding.

Shortly after this Civil Court decision, the Supreme
Court dealt with a similar situation. In Feld v. 710 Park
Avenue Corp. (Kapnick, J.),66 a tenant-shareholder gave
notice to the co-op board of his intention to run for the
position of director. In an attempt to preclude his elec-
tion to the board, the board promulgated certain
amendments to the bylaws. Specifically, those amend-
ments provided (1) that any business upon which share-
holders are to take action, including nominations for
election as a director, must be submitted in writing, with
certain required information, to the co-op’s managing
agent not less than 15 days before the shareholders’
meeting; (2) that no person may be an officer or director
of the co-op unless he or she has been a shareholder for
at least one year and holds a baccalaureate degree from
a recognized college or university; and (3) that no per-
son who has commenced an action against the co-op
and who has neither prevailed in that action nor settled
it, may be either a director or an officer of the co-op. 

The tenant-shareholder did not have a college degree
and had, in fact, previously commenced an action
against the board (which was withdrawn). He moved
for a preliminary injunction precluding the co-op and its
board from implementing the bylaws.

While the co-op board argued that a review of its de-
cision was precluded under Pullman, the Supreme Court
stressed that, while the decision to evict Mr. Pullman
had been made by a vote of 75% of the shareholders, the
decision to amend the bylaws withdrew from the share-
holders their right to vote for whom they wished to sit
on the board.67 In addition, the court found that the
amendments to the bylaws were targeted at a specific
tenant to prevent him from sitting on the board and
therefore were void.

Accordingly, although the appellate courts have not
yet examined these decisions, co-ops are further cau-
tioned that the Pullman standard may be limited to in-
stances (1) where the proprietary lease unambiguously
provides for termination of a tenant’s lease based on
“objectionable conduct”; (2) where the decision to ter-
minate is voted on by a supermajority (or other speci-
fied vote) of the shareholders, not just the board; and
(3) where the “objectionable” tenant receives appropri-
ate notice of any shareholder meeting to vote on the
matter.68

Recognizing these possible limitations, co-op boards
seeking to remove a tenant-shareholder deemed “objec-
tionable” would be well-advised to (1) carefully follow
the procedures contained within the cooperative corpo-
ration’s bylaws, the proprietary leases and house rules;
(2) properly promulgate and record any co-op resolu-
tion dealing with cooperative governance, maintenance

38 Journal |  July/August 2003



or a tenant-shareholder’s behavior; (3) keep detailed
records evidencing the tenant’s alleged “objectionable”
conduct; and (4) permit a shareholder vote on the issue.
Similarly, tenant-shareholders, fearful of unrestrained
co-op boards, are advised to maintain documents
and/or evidence and create a paper trail that could es-
tablish a board’s “bad faith,” “discrimination,” and/or
“self-dealing” should an eviction scenario arise. 

The records that the board or tenant-shareholder can
use may include pictures, recordings of conversations,
log books, police reports, letters from other sharehold-
ers or other documentation between the parties, and
minutes. Minutes provide a
permanent record of deliber-
ative action at both board
and shareholder meetings,
can be extremely useful in
litigation and can foreclose
challenges to the propriety
of corporate acts, or, con-
versely, demonstrate impro-
priety.69

Finally, board members and tenant-shareholders
should each carefully document any verbal opinions or
conduct expressed by the other that could be useful in
litigation. All too often, board members or tenant-share-
holders may make damaging remarks in an inappropri-
ate place (elevators, hallways, laundry room, etc.) or at
an inappropriate time (while walking their dog or tak-
ing out the garbage). Such casual comments made by ei-
ther co-op board members or tenant-shareholders can
provide valuable evidence of a board member’s bad-
faith or a tenant-shareholder’s “objectionable” conduct.

Potential Benefits While tenant advocates may
argue that Pullman eliminates valuable protections
against lease forfeiture and thus diminishes the overall
value of their “estate,” a contrary position can also be
argued. 

Often, the litigation costs involved with lengthy
court battles to evict objectionable tenant-shareholders
are borne by the other shareholders through an increase
in maintenance fees.70 Accordingly, prohibiting judicial
review of the tenant-shareholder’s conduct in eviction
proceedings may work to curb the litigation and, thus,
curtail these expenses. Such a reduction in expenses
would arguably decrease tenant-shareholder’s mainte-
nance fees and consequently increase the overall value
of the cooperative apartment.

In addition to reducing cooperative expenses, the
Pullman decision may also benefit the overall quality of
living of the other tenant-shareholders. In this regard,
before Pullman, the courts were the sole arbiters in de-
termining whether a tenant-shareholder should be
evicted. Now, tenant-shareholders have been given

more latitude in determining who their neighbors are or,
more appropriately, are not. Such decision-making au-
thority affords tenant-shareholders greater control over
their surroundings and may also, arguably, increase the
value of their estates. 

Conclusion
As much as the Court of Appeals has attempted to

clarify the standard governing the review of co-op
board decisions, additional questions have emerged re-
garding future co-op litigation. For instance, how will
the courts apply Pullman in light of a rent-regulated ten-
ancy of a cooperative apartment? If the rent-regulated

tenant is causing the “objec-
tionable” conduct (which
would arguably remain sub-
ject to judicial review), will a
board be permitted to evict
the owner of the apartment,
under the business-judg-
ment rule, for failing to re-
move the tenant? 

Another interesting situation may present itself
should a co-op board deem a tenant-shareholder’s non-
payment of maintenance fees “objectionable” conduct. 

Normally, when a tenant defaults in the payment of
rent and/or maintenance, after a demand, the landlord
may begin a nonpayment case. The respondent em-
broiled in such a dispute may ultimately preserve its
tenancy by remitting the money due, even after judg-
ment.71 The courts have recognized, however, that,
under certain circumstances, when the “chronic” with-
holding of these funds has been characterized as a
“breach of substantial obligation” or a “nuisance,” a
landlord’s resort to a holdover proceeding may be justi-
fied.72 The significance of this tactical approach is that it
permits the lessor to circumvent the curative mecha-
nisms afforded the tenant by the parties’ lease and by
such the pre- and post-judgment procedural require-
ments applicable to a nonpayment dispute.73

Although the resort to such litigation ordinarily has
little chance of success,74 should judicial deference be
given to a co-op board’s determination of what consti-
tutes “chronic” nonpayment (and the resulting “objec-
tionable” conduct), an anomalous result may ensue.

Similarly, while the exercise of a conditional limita-
tion based on the nonpayment of rent has traditionally
been found violative of public policy in the residential
context,75 if a co-op board decides that a conditional
limitation provision would further its legitimate corpo-
rate purpose of minimizing litigation expenses, will
such a provision now be upheld under the business
judgment rule? 
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Some of these examples may seem extreme (and the
extension of the business judgment rule to co-op board
decisions is potentially limitless), but the full advan-
tages and/or disadvantages of the Pullman decision are
difficult to weigh until these issues are clarified by the
courts. Clearly, as a result of Pullman, co-ops are now
likely to amend their bylaws and proprietary leases to
include provisions regarding the right to terminate the
objectionable tenant. Care must be given that these
amendments are properly voted upon after proper no-
tice to all shareholders. The courts will be bound to
closely scrutinize such amendments and voting proce-
dures, under the “heightened vigilance” standard set
forth by the Pullman majority. Suffice it to be said, for
practitioners and cooperative members alike, the future
of co-op litigation has dramatically changed.
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Developing Associates 

“Shadowing” Program Provides
Early Mentoring Opportunities 

BY ARNOLD J. LEVINE AND EVE D. BIRNBAUM

In the fall of 1999, as plans were made for first-year as-
sociates at Proskauer Rose to receive training and
mentoring, the firm introduced “shadowing time” as

a way to address the economic issues that can effect the
long-term viability of educational programs. 

Four years later, associates have billed a total of more
than 25,000 hours to “shadowing time,” and the concept
has provided a method to measure the effectiveness of
the program and encourage its continuation.

For partners, a key economic issue was the effect that
the time young associates devoted to hands-on training
would have on the “realization rate” used to assess the
productivity of lawyers assigned to their cases, and ulti-
mately to compute their own compensation. Rather
than charge training time to the client matter, inevitably
resulting in write-offs that would adversely affect the
partners’ realization rates on billed time, the Proskauer
executive committee created a separate billing number
for shadowing time. This eliminated training time as a
factor in the analysis of realization rates.

To further encourage partner participation, the exec-
utive committee determined that partners would also be
evaluated on their commitment to associate training.
The shadowing hours logged by associates under their
direction thus provided an incentive to implement
shadowing assignments. On a monthly basis, each de-
partment receives a report on shadowing time, and
questions are raised when shadowing hours appear to
be low. 

For young associates, the issue was whether time
spent on training and mentoring would reduce the
number of billable hours used to determine their
bonuses and their overall productivity ratings. The
issue was addressed by a decision to mandate a goal of
200 hours of shadowing for each first-year associate,
rather than simply “allow” them to log 200 hours on
training and mentoring. In addition, they were told that
shadowing time would count toward the productivity
statistics used to determine their bonuses.

For clients, sensitive to the high cost of legal services,
the concern would have been the expense to them of
having new lawyers present primarily as observers. The
response was a policy that advises clients they are not

being billed for the time spent by young associates who
accompany senior lawyers to depositions, negotiations,
strategy sessions, corporate board meetings and the like.
Over the longer term, experience has shown that the
program may actually save clients money – during later
stages of a case, the young associate, now familiar with
the issues in the matter, is in a position to do research
and perform other billable tasks that might otherwise
have required work by a more senior associate, or even
the partner assigned to the case, at a higher hourly rate.

What Qualifies as Shadowing?
The “shadowing” number can only be billed for time

spent in the shadow of the senior attorney. The number
cannot be billed for research or any time spent on other
assignments that would typically be classified as “first-
year work.” 

ARNOLD J. LEVINE is a corporate part-
ner at Proskauer Rose LLP and a
member of its executive committee.
He wrote the firm’s Associate Training
Plan and developed the Proskauer In-
stitute, a full-week training program
for new associates that addresses the
fundamentals of large firm practice
and basic legal training. He concen-

trates in the fields of partnership law, private placements
and syndications, and acts as outside general counsel for
mid-size companies. A graduate of Cornell University, he
received his LL.B. from Columbia University School of
Law.

EVE D. BIRNBAUM is the legal director
of the corporate department at
Proskauer Rose LLP. Her responsibili-
ties include professional development,
legal education and other associate
matters. Before joining Proskauer, she
was a corporate partner in the New
York office of a national firm. A gradu-
ate of Queens College, she received

her law degree from New York University School of Law.
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To prevent that mis-classification, the firm requires
that the managing partner or the department chair be
notified ahead of time regarding the nature of the activ-
ity being assigned to the junior associate as a shadowing
experience and the amount of time that will be billed.
Attendance at meetings, conference calls, depositions,
hearings, negotiations, client meetings, all qualify. A so-
phisticated drafting project can also qualify so long as it
involves the drafting of a document that the junior as-
sociate would otherwise not be asked to draft due to its
level of sophistication, and provided that the drafting
work is followed by careful review and supervision by
the senior attorney. 

In some departments, associates have been assigned
to spend several hours shadowing specific senior attor-
neys on days designated by the senior attorney. The se-
nior attorneys are likewise encouraged, and reminded
on a regular basis, to be creative in looking for shadow-
ing opportunities for the junior associates. 

Proskauer’s chief operating partner Robert J. Kafin
recalls: “In the beginning, we thought shadowing as-
signments would be limited to attendance at specifically
scheduled meetings or events. In fine tuning the
process, we have broadened the idea to encompass ob-
serving both the preparation and aftermath of a specific
event and even spending full days with senior lawyers
observing interactions with clients, adversaries and col-
leagues using all media of communications.”

Reverse Shadowing
Some partners have gone a step further and provided

“reverse shadowing” – the partner advises the client
that the junior associate will be billing the time at the as-
sociate’s rate while the partner supervises but does not
bill for his or her time. In one typical case, a labor asso-
ciate who had spent shadow time on a case as a first-
year associate was assigned during her second year to
take a plaintiff deposition while the partner supervised.

Heather Pearson, one of the first to participate in the
shadowing process, recalled how she was assigned to a
discovery conference in federal court while the senior
associate on the matter “reverse shadowed.” “We then
went before Judge Gleason in the Eastern District in the
same case to argue a summary judgment motion and
the partner let me argue it. We won!” Describing how
the system has worked for her, Pearson said: “Reverse
shadowing is a transition from being an observer to
putting what you see into practice. First, you watch the
senior attorney do it, the senior attorney watches you do
it, and then the next time you do it, you are well-
equipped and confident to do it on your own.”

Practical Results
For associates, shadowing has “taken away the anxi-

ety from spending time on a matter that would other-

wise be not billable, because the shadowing time counts
toward productivity,” in the words of Adam Siegartel,
an early participant in the program. Others report that
the priority treatment given to shadowing appears to
have made partners feel more comfortable spending
time with them because it is perceived as providing
value to everyone. 

Mentoring Relationships Partner-associate working
relationships have developed which would have been
unlikely without shadowing. As a first-year associate,
Heather Pearson attended collective bargaining negoti-
ations with a senior labor partner, beginning with the
first negotiation session between a major hospital and
the union committee and continuing through the medi-
ation process and the ultimate resolution of the matter.
“Because I attended all the collective bargaining ses-
sions from the beginning and was privy to all our client
strategy meetings,” she recalls, “by the end of the
process the partner felt comfortable asking me to cost
out certain proposals that were ultimately offered to the
other side.” 

When the matter was completed, the partner, now
comfortable about having her work with him as a pro-
ductive member of the team, asked her to work on the
next collective bargaining matter.

Journal |  July/August 2003 43

Editor’s Note
For almost two decades, large law firms have

struggled to find effective ways to cope with the fi-
nancial demands of modern practice and the need to
train young associates.

The accompanying article was prepared at the re-
quest of the Journal to provide readers with informa-
tion about a program containing features that might
be a creative addition to the mix of options that firms
consider in establishing and sustaining their training
programs.

The Journal contemplates a larger article in a fu-
ture issue that would provide an overall assessment
of what associate training programs have accom-
plished in approximately the last 15 years, and what
the future is likely to bring.

Managing partners and education directors at law
firms are invited to contact the Journal via mail or e-
mail with reports on their experiences and their view
of the future. 

Similarly, lawyers who have participated in these
programs are invited to contact the Journal to de-
scribe their own experiences with these programs.
Send your thoughts to: NYSBA, One Elk Street, Al-
bany, NY 12207, Attn: Developing Associates, or by
e-mail to journal@nysba.org.



Earlier Contributions by Associates Once associates
have “shadowed” on a matter, they often become able to
participate as team members whose work is billed to the
client. Kristen Prohl, a corporate associate, attended a
strategy meeting with a senior intellectual property
partner and client to discuss the legal issues in a pro-
motional project. After the
discussions, Prohl drafted
the contract between the
client and the companies
participating in the promo-
tion. If she had not attended
the meeting, she would not
have been given the oppor-
tunity to draft the product
and work directly with the
client.

Clients have become
comfortable relying on a ju-
nior associate who has be-
come known to them. Sarah Deitch, assigned as a first-
year associate to an initial public offering, recalled that
by attending the meetings and strategy sessions from
the beginning, she saw the evolution of the deal and
later was able to work directly with the client. “At the
beginning I attended the meetings and had nothing sub-
stantive to contribute, but I learned from listening. At a
certain point in the progression of the deal, the client
began to call me, and I became an active participant in
the deal. The partner, too, became comfortable enough
with my knowledge of the negotiation points to let me
take a stab at drafting ancillary documents. Even the
dreaded due diligence became an interesting exercise
because I knew the context of my document review.”

The Firm’s Experience The corporate department co-
chair, Steven Kirshenbaum, reports that shadowing has
often led to “more productive use of junior associates at
a much earlier point in a transaction than would other-
wise be the case. Once an associate has sat in on the
strategy session or a drafting session, that associate is
well-positioned to contribute in a more meaningful way

to the transaction.” Net-net, the associates become bet-
ter trained and more productive and more confident at
an earlier stage in their careers. 

Bernard Plum, co-chair of the labor and employment
department, notes: “Shadowing gives us an opportunity
to create experiences for very junior associates that

would not otherwise hap-
pen in the modern law firm
world. I had an associate
shadow me to a negotiation
in Boston. The associate got
to see me and our clients
doing things and interacting
in a way that he might not
otherwise have seen for sev-
eral years; I got to see him in
a context and role that I al-
most never get to see first-
or second-year associates.”

Partners and associates
interviewed for this article say that in addition to the
specific professional benefits they have detected a sub-
tle change in the culture of training at the firm. Where
senior attorneys once viewed junior associates as pe-
ripheral to the deal, they have now become accustomed
to seeking their participation in the earliest stages of a
matter. The result, they report, is a culture of learning,
training and mentoring that provides a more fulfilling
professional experience for all involved.

The Clients Sandra Crawshaw, a litigation partner,
recalls that one shadowing assignment was to have an
associate join her for an all-day court-ordered mediation
in a highly complex case. Several client representatives
were present, including the chief legal officer. “They
were thrilled with the idea that they got two lawyers for
the price of one, and that our firm was willing to train
associates on our dime, not theirs. They acknowledged
that our young associates probably got into court
quicker with more experience than lawyers at other
firms, and would ultimately represent a cost savings to
them.” 
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“The associate got to see me and
our clients doing things and inter-
acting in a way that he might not 
otherwise have seen for several 
years; I got to see him in a context 
and role that I almost never get to 
see first- or second-year associates.”

FOUNDATION MEMORIALS

Afitting and lasting tribute to a deceased lawyer can
be made through a memorial contribution to The

New York Bar Foundation. This highly appropriate and
meaningful gesture on the part of friends and associates
will be felt and appreciated by the family of the deceased.

Contributions may be made to The New York Bar
Foundation, One Elk Street, Albany, New York 12207,
stating in whose memory it is made. An officer of the
Foundation will notify the family that a contribution has
been made and by whom, although the amount of the
contribution will not be specified.

All lawyers in whose name contributions are made
will be listed in a Foundation Memorial Book maintained
at the New York State Bar Center in Albany. In addition,
the names of deceased members in whose memory be-
quests or contributions in the sum of $1,000 or more are
made will be permanently inscribed on a bronze plaque
mounted in the Memorial Hall facing the handsome
courtyard at the Bar Center.
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This column is made possible
through the efforts of the NYSBA’s
Committee on Attorney Professional-
ism, and is intended to stimulate
thought and discussion on the subject
of attorney professionalism. The
views expressed are those of the au-
thors, and not those of the Attorney
Professionalism Committee or the
NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such. 

The Attorney Professionalism
Committee welcomes these articles
and invites the membership to send in
comments or alternate views to the re-
sponses printed below, as well as ad-
ditional questions and answers to be
considered for future columns. Send
your comments or your own ques-
tions to: NYSBA, One Elk Street, Al-
bany, NY 12207, Attn: Attorney Pro-
fessionalism Forum, or by e-mail to
journal@nysba.org.

To the Forum:
I am a litigator in private practice,

currently engaged in a heated lawsuit
in federal court. I recently received a
facsimile from my adversary that was
addressed not to me, but to his client.
My curiosity piqued, I lifted the facsim-
ile transmission cover sheet and learned
that the body of the transmission was a
letter from adversary counsel to his
client discussing counsel’s view of the
strengths and weaknesses of their case.
The letter further discussed the credibil-
ity of a key non-party witness whose
testimony would be favorable to their
side. This non-party witness had not
previously been disclosed to me.

Feeling frozen like the proverbial
deer in the headlights, I don’t know
what to do. I have not told my adver-
sary or my own client that I have re-
ceived this information. I wish to be a
zealous advocate for my client, and I
believe that this information could be
useful to the representation. On the
other hand, it is clear that I was not the
intended recipient of the fax, and I
question whether the proper thing to do
might be to notify my adversary. What
is your advice?

Sincerely,
Perplexed in Poughkeepsie

Dear Perplexed:
During the American Civil War,

Union Army soldiers discovered a copy
of General Robert E. Lee’s battle plans
for an invasion of the North wrapped
around three cigars. This enabled the
Union Army to thwart a rebel advance
at the Battle of Antietam. While such in-
advertent discoveries can certainly be
beneficial, and though litigation has
often been compared to war, you are
not in the same position as an actual
soldier – your behavior is subject to reg-
ulation under the Lawyer’s Code of
Professional Responsibility (Code).

The duty of zealous advocacy to
your client, as embodied in DR 7-101
and EC 7-19 of the Code, should be
tempered by ethical and moral consid-

fidence in the integrity and efficiency of
the legal system and the legal profes-
sion.” (EC 9-2.) The Code further di-
rects, particularly in a litigation setting,
that an attorney should comply “with
known local customs of courtesy or
practice” in the governing tribunal un-
less prior notice is given to the adver-
sary. (DR 7-106(C)(5); EC 7-38.) And the
Ethical Considerations exhort us all to
be courteous to opposing counsel, in
addition to following local customs of
courtesy or practice. (EC 7-38.) More-
over, DR 9-102 governs a lawyer’s
obligations upon receipt of funds or
other property belonging to a client or
another person. It obligates a lawyer to
“promptly notify a client or third per-
son of the receipt of funds, securities or
other properties in which the client or a
third person has an interest.” (DR 9-
102(C).) While the Code does not define
the phrase “other properties,” it is not
an unreasonable stretch of the imagina-
tion to include intellectual properties or
attorney work product in its definition.

erations. In this era of high-speed elec-
tronic communication, the errant fax or
e-mail is all but inevitable. Unfortu-
nately, no clear guidance is furnished
by the Code, as there is no Disciplinary
Rule or Ethical Consideration which di-
rectly addresses the inadvertent discov-
ery of confidential material. Thus, it is
unlikely that you would be subject to
formal discipline for sneaking a peek at
your adversary’s game plan. However,
that does not necessarily make it right,
and indeed your question correctly
identifies a tension between zealous ad-
vocacy and a lawyer’s obligation of
courtesy and fairness to others.

The American Bar Association Com-
mittee on Ethics and Professional Re-
sponsibility in Formal Opinion 92-368,
has opined that a lawyer who receives
obviously privileged or confidential in-
formation should refrain from examin-
ing the materials, notify the sending
lawyer and abide by the instructions of
the lawyer who sent them. The ABA
opinion was based upon the ABA
Model Rules of Professional Conduct.
The New York County Lawyers’ Associ-
ation Committee on Professional Ethics
recently reached a similar conclusion in
an opinion based upon the Code. In
NYCLA Ethics Opinion 730 (2002 WL
31962702), the NYCLA Ethics Commit-
tee found that a “lawyer has an ethical
obligation to refrain from reviewing in-
advertently disclosed privileged infor-
mation.” Id. at *3. Thus, the NYCLA
concluded that a lawyer receiving “se-
crets, confidences or other privileged
matter” that she believes were not in-
tended for her eyes should notify the
sender and abide by his instructions for
its return or destruction.

While other authorities are not in
total agreement with this approach (see,
e.g., Monroe Freedman, The Errant Fax,
1/23/1995 Legal Times 26), the Code
provides a sound basis for the
NYCLA/ABA opinions. For example,
the Code suggests that in the absence of
explicit guidance, a lawyer should act
“in a manner that promotes public con-
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No matter how careful we try to be,
we all make mistakes, and any one of us
could have committed the same error as
your adversary. In a nutshell, the ques-
tion you pose is whether you should
pounce and exploit the error, or as a
matter of professional courtesy help
your adversary to recover from the er-
roneous transmission by disclosing the
mistake and following his instructions
with regard to the document. Of course,
you should then proceed thereafter to
do your best to win the case in a fair
fight. There is certainly enough room
for contentiousness in the ordinary
practice of law without turning it into a
free-for-all.

In the final analysis, your client will
not be deprived of a substantial right if
you decide not to exploit this obvious
error, as our system does not give
clients the right to peek into the minds
of adversaries. Rather, by returning or
destroying the errant fax, you would be
merely preserving the clear right of
your adversary to keep communica-
tions with his client confidential, and by
so doing would be promoting the in-
tegrity of the legal system as a whole. 

The Forum, by
Barry R. Temkin, Esq.
Jacobwitz Garfinkel & Lesman
New York City

LETTERS TO THE FORUM:
We received the following letter in re-

sponse to the previous issue’s Forum. The
question is reprinted for your convenience.

To the Forum:
I have a client who is in a heated dis-

pute with Mr. Vulnerable, a former
business partner. My client has re-
quested that to induce a settlement of
the dispute, I pose the threat of a law-
suit by sending a draft complaint to
counsel that has been retained by Mr.
Vulnerable. My client asked me to in-
clude a cause of action that is based
upon specious allegations that will be
embarrassing to Mr. Vulnerable. To put
even more pressure on Mr. Vulnerable,
my client wants me to suggest to my
adversary that my client has knowledge
that Mr. Vulnerable engaged in tax

fraud which we will report to the au-
thorities (including a grievance com-
mittee since Mr. Vulnerable also hap-
pens to be an attorney) unless they
accede to the proposed settlement. Fi-
nally, my client asked me to advise my
adversary that it would be in his client’s
best interest to settle the dispute so that
his client’s fraudulent representations
during the initial negotiations do not
come to the attention of a disciplinary
committee.

Sensing my uncertainty concerning
his directions and suggestions about
strategy, my client asked me if he
should negotiate directly with Mr. Vul-
nerable rather than involving counsel. 

I am having trouble determining
whether my client’s directives consti-
tute zealous representation or unethical
conduct.

Sincerely,
Confused in Canarsie

To the Forum:
This concerns the letter about “Mr.

Vulnerable” in the last issue of the Jour-
nal (“Confused in Carnarsie”).

Counsel from Canarsie asks if his
client is asking him to represent him
zealously or to do something unethical
by asking Counsel to write to opposing
counsel for Mr. Vulnerable that Counsel
will file a complaint asserting (a) tax
fraud, and (b) other “specious allega-
tions that will prove embarrassing to
Mr. Vulnerable.”

There is nothing unethical about
sending opposing Counsel a copy of a
proposed form of a complaint, provided
the allegations contained therein are
meritorious. Threatening legal action
can rise to extortion, and using the
mails can violate both state and federal
laws, if done solely to secure a financial
or other benefit. As Counsel from Ca-
narsie knows that the allegations are
specious, one must consider whether
Counsel now becomes part of a RICO
conspiracy.

Is this beyond mere zealous repre-
sentation? Most certainly. Is the revela-
tion of tax fraud unethical if it is true?
No. However, Counsel must also con-
sider, since the parties are “partners,”

and very few lead absolutely squeaky
clean lives when it comes to paying
taxes, whether his client exposes him-
self to liability for unpaid taxes as well.
As my father used to say, don’t throw
stones if you live in a glass house.

Dealing with the dissolution of this
partnership because the marriage has
ended should be the prime objective,
without seeking to get an upper hand.
Unless Mr. Vulnerable has been stealing
from the business or diverting business
opportunities, a clean dissolution of the
partnership should be the key objective
so that the parties may get on with their
lives.

Martin L. Bearg, Esq. LL.M. (Tax) 
Alpert Butler Sanders Norton 

& Bearg, P.C. 
West Orange, N.J.

QUESTION FOR NEXT 
ATTORNEY PROFESSIONALISM
FORUM:
To the Forum:

I am a sole practitioner with a busy,
suburban law practice devoted largely
to real estate, trusts and estates and
civil litigation. Two months ago, I suf-
fered a heart attack, had bypass
surgery and was unable to work full
time for about six weeks. Fortunately,
my two paralegals and secretary car-
ried the ball and averted any crisis
with my ongoing matters. I am 61
years old and although I planned to re-
tire at age 65, my recent bout of ill
health and developing addiction to the
golf channel has me thinking other-
wise. However, I am concerned that if
prior to my planned retirement I be-
come ill again and unable to service
my clients, that I will be in violation of
an ethical rule or regulation. Does the
Code of Professional Responsibility
impose specific requirements upon
sole practitioners to plan in advance
for a sudden inability to work? What
are my professional responsibilities, if
any, to my clients? Although I have
taken the required CLE credits in
ethics, none of the courses that I’ve at-
tended have covered this topic.

Sincerely, 
Anxious in Amityville
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Robert H. Jackson: Country
Lawyer, Supreme Court Justice,
America’s Advocate, by Eugene

C. Gerhart, foreword by William H.
Rehnquist, chief justice of the U.S.
Supreme Court; William S. Hein & Co.
Inc. 2003, $72. Reviewed by Lorraine S.
Wagner.

This volume combines Eugene C.
Gerhart’s two volumes on the late Jus-
tice Robert H. Jackson: America’s Advo-
cate (the biography) and Lawyer’s Judge
(his decisions after being named to the
U.S. Supreme Court in 1941).

Chief Justice Rehnquist was the
principal speaker at the dedication of
the Robert H. Jackson Center in
Jamestown, N.Y. on May 16.

Justice Jackson considered his work
at the trial of the Nazi war criminals in
Nuremberg, Germany, as the highlight
of his career. Without him, there would
have been no trial. He holds the
unique position of being America’s ad-
vocate at the first international trial in
history where individual defendants
were held personally accountable for
waging aggressive warfare and for
crimes against humanity. In the biogra-
phy, the author includes Jackson’s
complete opening address and his
closing address, considered by promi-
nent lawyers as “the superb triumphs
of his days at Nuremberg.”

Lawyers and judges in the United
States and England regarded Jackson a
“lawyer’s lawyer,” a business lawyer
who handled all phases of the law, and
a fine advocate.

The combined volume includes
coverage of his early years as a practic-
ing lawyer in Jamestown, and his ca-
reer as solicitor general and attorney
general. It then provides a detailed
study of his work as a justice of the
U.S. Supreme Court, which is widely

Churchill Downs, almost beating the
time of the famous Secretariat.

But the book isn’t just about race
horses. It is about the world of race
horse breeding, ownership, training,
buying and selling, and finally the race
itself. Exciting though it may be, ani-
mal lovers will quiver at the many
tales of super horses who must be sent
out to pasture as stud horses because
of various leg injuries suffered in train-
ing and racing.

The talented author, former editor
of the Chicago Tribune, lets the reader
peek into Kentucky bluegrass country,
with tales of how race horses are bred,
bought and sold, and of the owners’
“Derby Fever.” His humor throughout
the story of the thoroughbred horse
business makes the book especially
readable.

LORRAINE S. WAGNER was for many
years the assistant to the editor-in-
chief of the Journal.

regarded today as having demon-
strated his writing talents together
with wise and sound common sense.
His opinions are frequently quoted
and counted as among the best that
any justice of the Court has produced.

—————————————————

SUMMER READING

First Off the Tee, by Don Van Atta
Jr.; Public Affairs, 250 West 57th St.,
New York, N.Y. 10107, $26, 357 pp. Re-
viewed by Lorraine S. Wagner.

The author’s story, both amusing
and informative, is a tale of “presiden-
tial hackers, duffers and cheaters from
Taft to Bush.” Possibly because of Tiger
Woods’ fame and his attitude toward
golf, more and more Americans are ac-
cepting this former wealthy man’s
game.

The author tells us that the great
golfers were John F. Kennedy, Dwight
D. Eisenhower, Gerald Ford and
Franklin D. Roosevelt. The worst were
William Howard Taft, Woodrow Wil-
son, Calvin Coolidge and Ronald Rea-
gan. 

The cheats were Bill Clinton (“tak-
ing billigans”), Dick Nixon (“that
didn’t count”), Lyndon B. Johnson
(“President Mulligan”), and Warren G.
Harding (“a bet on every swing”). And
then there are the Bushes, father and
son, who love the game.

The book is interesting and well-
documented, providing many reasons
for playing golf in addition to recre-
ation. If you want to become president,
you must play golf.

Horse of a Different Color, by Jim
Squires; Public Affairs, 250 West 57th
St., New York, N.Y. 10107, $14 paper-
back, 300 pp. Reviewed by Lorraine S.
Wagner.

This is the story of a horse who was
unknown in the word of those famous
enough to win the Triple Crown and
the people who made it possible.
“Monarchos” proved that he was the
equal of those well-known winners
when he won the Kentucky Derby. He
was the second-fastest horse to win at
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Herndon, who had been sentenced to
18 years under the Georgia Anti-Insur-
rectionist Law, based largely on the
presence of Communist literature in
his room. 

Among the bar-related posts he
held were the presidencies of the
American Bar Association, the Associ-
ation of the Bar of the City of New
York, the American College of Trial
Lawyers, the Institute of Judicial Ad-
ministration, the American Arbitration
Association, and the Legal Aid Society.
In communal activities he was active
in the formation of the Landmarks
Preservation Commission and had
leadership roles with The Carnegie En-
dowment for International Peace, the
Municipal Arts Society, Freedom
House, and Grace Episcopal Church. 

Henry L. Stimson, who held many
important leadership positions in the
federal government,3 was also a leader
in bar association and community or-
ganizations.

As the first in a long line of notable
U.S. attorneys for the Southern District
of New York, from 1906 to 1909,4 he set
the standards and began the traditions
that have made the office one of the
most respected in the nation. By hiring
and training younger lawyers with
great talent but little experience, Stim-
son developed a core of attorneys who
quickly outperformed their middle-
aged predecessors.5 And, probably for
the first time, hiring was based on
merit: men like Felix Frankfurter, who
had been first in his class for all three
of his Harvard Law School years;
Thomas D. Thacher, who later sat on
the New York Court of Appeals; and
Emory R. Buckner, who later became a
U.S. attorney himself and hired J. Ed-
ward Lumbard as an assistant. Buck-

ner and Lumbard were the most no-
table of the many distinguished U.S.
attorneys who followed the path Stim-
son set.

The term of Warren G. Harding as
president was the only one between
Theodore Roosevelt and Harry S. Tru-
man in which Stimson took no federal
oath of office.6 He was President Taft’s
secretary of war from 1911 to 1913. In
1927, as President Coolidge’s Special
Commissioner to Nicaragua, he nego-
tiated the end of its civil war. That suc-
cess led to his appointment as gover-
nor general of the Philippines from
1927 to 1929. He served as secretary of
state under President Hoover from
1929 to 1933. He was secretary of war
again from 1940 to 1945 under Presi-
dents Roosevelt and Truman.7 Like
many of the other New Yorkers men-
tioned herein, he moved easily be-
tween public service and private prac-
tice.8

J. Edward Lumbard, in addition to
his own exemplary career in govern-
ment over more than half a century,
was probably the most successful prac-
titioner of an important element of
public service: mentoring young
lawyers and encouraging them to par-
ticipate in public service. After several
earlier terms of government services,
Lumbard became successively, from
1953 to 1997, U.S. attorney for the
Southern District of New York, circuit
judge, chief judge of the Second Circuit
Court of Appeals and a very active se-
nior judge until his retirement at age
96. 

While U.S. attorney, 1953–1955,
Lumbard assembled his staff for train-
ing sessions at 4 p.m. on many Thurs-
day afternoons. These sessions in-
cluded talks by many veterans of that
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New York lawyers have a notable
tradition of public service. Most
striking is the way that many

have served in the highest levels of the
federal government, a trend that
reached its peak in the middle of the
20th century.

No one has offered a better state-
ment of the public service concept than
Whitney North Seymour. His view of
“public duty,” synonymous with
“public service,” is found in these
words:

A part, at least, of today’s broad
view of the duty of the bar must
have its roots in the enormous con-
tributions made by the great
lawyers who led in the Revolution,
and in framing the Declaration and
the Constitution. Their response to
the call to public duty is legendary;
they had no restrictive concept of
limited availability of their profes-
sional skills.1

A review of the careers of Whitney
North Seymour and two other promi-
nent New York lawyers, Henry L.
Stimson and J. Edward Lumbard, pro-
vides a focal point to trace the partici-
pation of eminent New York lawyers
in important posts in federal govern-
ment and other types of public service. 

Seymour’s first government post, at
age 30, was as the senior assistant so-
licitor general in the Department of
Justice. There, and in private practice
at Simpson Thacher & Bartlett and in
pro bono work, he argued more than 50
cases in the U.S. Supreme Court. He
also served as a special assistant attor-
ney general of the State of New York.

In his best-known pro bono case,2

Seymour won a reversal from the U.S.
Supreme Court of the conviction of
a young African-American, Angelo

POINT OF
VIEW

The Public Service Tradition
Of the New York Bar

BY FREDERIC S. NATHAN



office, including U.S. Supreme Court
Justices Felix Frankfurter and John
Marshall Harlan, and Governor
Thomas E. Dewey. In addition to litiga-
tion training, a major theme of these
sessions was the importance of public
service. On many other occasions, in-
cluding dinners at his home with
groups of his assistants, Lumbard
pressed this theme. He relentlessly en-
couraged his assistants to become ac-
tive in the political parties of their
choice after leaving the office, to serve
their communities in other capacities
and to answer calls to return to gov-
ernment service. Many did, often with
a helping hand from their mentor. 

Lumbard’s 70 appointees as assis-
tant U.S. attorneys later held at least 31
important government positions and
many somewhat lesser ones. Nine be-
came Southern District judges, three
New York Supreme Court Judges,
three U.S. attorneys, four special pros-
ecutors and independent counsels; one
U.S. Cabinet member; a deputy U.S. at-
torney general; an assistant deputy at-
torney general; an assistant to the gen-
eral counsel and special assistant to the
assistant secretary of defense for inter-
national security affairs; an assistant
solicitor general; and a commissioner
of Customs. One became attorney gen-
eral of Vermont before he reached the
age of 30. At the New York City level
were a deputy mayor, two commis-
sioners of investigation, a first assis-
tant corporation counsel and a state
senator. Eleven became Bar Associa-
tion presidents. Two (Whitney North
Seymour, Jr. and Robert P. Patterson,
Jr.) became president of the New York
State Bar Association, two became
president of the American College of
Trial Lawyers, and seven were elected
president of the Federal Bar Council. 

Among Lumbard’s innovations was
the first student intern program in a
U.S. attorney’s office. One of the first
summer interns was Robert B. Fiske, Jr.
who described this experience as “the
catalyst for his interest in public ser-
vice.”9 His notable public service ca-

and Seymour’s law partner, Cyrus R.
Vance. Three served for seven succes-
sive critical years as secretary of war
beginning in 1940: Stimson, Robert P.
Patterson and Kenneth C. Royall.12

Four served a total of 14 years as attor-
ney general – Harlan Stone, Herbert
Brownell, William P. Rogers and one
who fell from grace – John Mitchell.
Samuel R. Pierce, Jr.’s appointment as
secretary of Housing and Urban De-
velopment in 1981 marked the end of
this period. 

New York lawyers played crucial
federal government roles in World War
II. Four led the War Department in its
stunningly successful build-up and
management of the army ground and
air forces before and during the war:
Secretary of War Henry Stimson; his
undersecretary and successor, Robert
P. Patterson; Patterson’s deputy, Gen-
eral Edward S. Greenbaum; and Assis-
tant Secretary John J. McCloy. Samuel
I. Rosenman, FDR’s close advisor and
constant counsel before and during
World War II, helped craft FDR’s “fire-
side chats.”13 Most dramatic was the
role of William J. Donovan, who
served in many intelligence roles be-
fore becoming the director of the Office
of Strategic Services (now the CIA).

We can only speculate about why so
many New York lawyers attained top
positions in federal government dur-
ing this period. Three principal factors
come to mind. 

First was an eagerness, or at least a
willingness, to serve. While personal
ambition undoubtedly played a role in
some cases, this group was motivated
primarily by a sense of duty that em-
braced the public service ethic. Many
were undoubtedly imbued with this
sense of duty by their parents, minis-
ters, headmasters, teachers and other
mentors like Stimson, Frankfurter,
Buckner and Lumbard. With few ex-
ceptions, their sense of duty went be-
yond conventional patriotism; they
had an almost proprietary feeling
about American democracy and the
rule of law; they strove with energy,

reer included, like Lumbard’s, tours of
duty in the Southern District as an as-
sistant U.S. attorney, chief of the Crim-
inal Division and finally as the U.S. at-
torney.10

Stimson, Seymour and Lumbard
followed in a tradition begun by New
York lawyers John Jay and Alexander
Hamilton, whose legal minds were
among the most luminous of the
founding fathers. Jay and Hamilton
were the most prolific of the three au-
thors of the Federalist Papers and were,
respectively, the first chief justice and
first secretary of the Treasury. 

Six New York lawyers were among
the first 37 presidents – Martin Van
Buren, Millard Fillmore, Chester A.
Arthur, Grover Cleveland, Franklin
Roosevelt and Richard Nixon. Another
eight New York lawyers ran unsuc-
cessfully for president. Four almost
made it: Aaron Burr (who tied Thomas
Jefferson in the electoral college but
lost in the House of Representatives),
Samuel J. Tilden (who had a 3% mar-
gin in the popular vote), Charles Evans
Hughes (who is said to have gone to
bed thinking he had defeated Presi-
dent Wilson in 1916) and Thomas E.
Dewey (who led Harry Truman until
the morning after election day in 1948).
The other four unsuccessful candi-
dates were Horatio Seymour,11 Alton
B. Parker, John W. Davis and Wendell
L. Willkie. 

The number of eminent New York
lawyers serving at the highest levels of
federal government reached its peak in
the middle 61 years of the 20th century
(1920–1981), which roughly corre-
sponded to Whitney Seymour’s career
at the New York Bar (1923–1983). Dur-
ing this period, Franklin Delano Roo-
sevelt and Nixon served as president,
Charles Evans Hughes and Harlan
Fiske Stone served as chief justice and
a disproportionately large number of
eminent New York lawyers held key
Cabinet positions. Five served as secre-
tary of state for a total of 21 of these 63
years: Stimson, Charles Evans Hughes,
John Foster Dulles, William P. Rogers
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passion and integrity to make both
succeed; and they responded intu-
itively to the call of an early 19th cen-
tury American political philosopher
“to make the secular sacred” and the
motto of the Groton School: “To Serve
is to Reign.” They were not political
ideologues, nor were they motivated
by the financial interests of themselves
or their friends. On the contrary, both
Roosevelts took actions so inimical to
those interests that they were consid-
ered “traitors to their class.” During
his second presidential campaign in
1907, the wealthy TR went so far as to
advocate a progressive inheritance tax
heavy enough to block the transmis-
sion of enormous fortunes to young
men on the ground that it “does not do
them any real service and is of great
and genuine detriment to the commu-
nity at large.”14

A second factor was opportunity.
The large number of New Yorkers,
many of them lawyers, in high federal
positions provided networking oppor-
tunities that gave them access to the
appointment process. New York had
become the financial center of the
world after World War I. The leading
members of the New York bar had
close ties with each other15 and with
corporate America, wealthy individu-
als and the leadership of both political
parties. 

A third factor was the large pool of
highly qualified applicants. During the
early part of this period, the New York
bar dominated the profession. It han-
dled the largest, most complicated and
most interesting matters. Many of the
best colleges and law schools were
nearby or accessible by train, and the
leading New York firms, many of
whose partners had the same school
ties, were able to attract a dispropor-
tionately large number of their best
graduates. New York City was the “go
to” place for the best and the brightest
young lawyers from throughout the
nation. 

This environment facilitated the
placement of many members of the

New York bar in all levels of federal
government during the Seymour
years. The reputations they made at-
tracted other New York lawyers to fol-
low in their footsteps. 

By the 1980s, the New York bar had
ceased to be a force in either of the
major political parties. The center of
political power had moved south and
west. New York State’s share of elec-
toral votes was in a steady decline.

At the same time, political activity
by young lawyers has been discour-
aged by changes in the culture of big
city law firms such as billable hours re-
quirements and the pace of work. The
explosion in the size of the leading
firms had diluted political mentoring
relationships. In the 1930s Herbert
Brownell, with the encouragement of
his senior partners at Lord Day &
Lord16 became an election district cap-
tain and a member of the New York
County Republican Committee. He
and a group of his fellow members of
the New York Young Republican Club,
mostly lawyers like Thomas E. Dewey,
an associate at Rathbone Perry, Kelley
& Drye, ousted the leadership of sev-
eral ineffective and corrupt Republican
District clubs and then helped to re-
place the New York County Republi-
can organization with reformers.17 Be-
fore becoming a partner at Lord Day &
Lord, Brownell served five productive
one-year terms as an assemblyman.
Dewey managed the first of his cam-
paigns.18 Brownell acknowledged how
helpful the political experience gained
while a young lawyer proved to be
during his service as Eisenhower’s at-
torney general.19 Henry Stimson also
profited from his experience while a
young associate as an election district
captain, a member of the New York Re-
publican County Committee and as
president of his local Republican As-
sembly District Club.20

Eminent New York lawyers may
also have become discouraged from
considering high government office by
the proliferation of statutes and regula-
tions dealing with conflicts of interest

and financial disclosure, by the widen-
ing gap between compensation in the
public and private sectors, and by the
escalating costs of running for elected
office. 

The growing tendency of major
clients to rely on particular partners in
various firms rather than on a single
law firm has also made it more diffi-
cult for prominent partners to accept
full-time public service appointments.
Gone are the days when lawyers such
as Davis, Donovan, Greenbaum, Lum-
bard, Patterson, Stimson and Vance,
could move easily and repeatedly be-
tween law practice and government
service. 

Despite these obstacles, and the
more than 20-year hiatus, eminent
New York lawyers are needed and one
day will serve again in the highest po-
sitions of the federal government. That
day would come sooner, and their ser-
vice would be more effective, if the
leading New York law firms were once
again to encourage political activity,
for example, by giving young associ-
ates billable hours credit for a certain
amount of political activity. Had they
not met at the New York Young Re-
publican Club and then worked to-
gether as a team in local politics with
the encouragement of their law firms,21

Dewey, Brownell, Lumbard and many
others might never have made their
substantial contributions to the public
weal.

1. Whitney North Seymour, The Obliga-
tions of the Lawyer to His Profession,
23 Rec. Ass’n Bar City of N.Y. 15
(1968).

2. Herndon v. Lowry, 301 U.S. 242
(1937).

3. Surprisingly, Stimson sought none
of these positions. See Henry L.
Stimson & McGeorge Bundy, On Ac-
tive Service in Peace and War 4
(1971).

4. One of Stimson’s mentors, Elihu
Root, had held this position a gener-
ation earlier but it was then a small
office with little to do.

5. Stimson & Bundy, supra note 3.
6. Id. at p. 107.
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furter. Realizing the potential of this
phrase, Frankfurter mentioned it to
McCloy who mentioned it to Green-
baum who passed it on to Rosen-
man. Roosevelt loved it. It struck
just the right chord with the Ameri-
can people, and this fireside chat is
remembered as the “Arsenal of
Democracy” speech. Id. at pp.
258–61.

14. James MacGregor Burns & Susan
Dunn, The Three Roosevelts 95
(2000).

15. In addition to law school and law
firm ties, many of these lawyers
worked together in bar association
and community activities. Of those
mentioned here, 10 were presidents
of the Association of the Bar of the
City of New York: Elihu Root,
Charles Evans Hughes, John W.
Davis; Thomas D. Thacher, Henry L.
Stimson, Robert P. Patterson, Whit-
ney North Seymour, Herbert
Brownell, Samuel Rosenman, and
Cyrus R. Vance. On the social side,
many of those mentioned here, in-
cluding both Roosevelts, were mem-
bers of a relatively small but influ-
ential club, the Century Association.
Such members during at least a por-
tion of FDR’s presidency, each of
them for over 30 years, included
Herbert Brownell, Charles Evans
Hughes, J. Edward Lumbard, Robert
P. Patterson, Elihu Root, Jr., Whitney
Seymour, Henry Stimson, Harlan
Stone and Cyrus Vance. 

16. Herbert Brownell et al., Advising Ike
15 (1993).

17. Id., pp. 17–18.

18. Id., pp. 13–31.

19. Id., p. 30. The lack of such experi-
ence may have contributed to the
downfall of one of Brownell’s suc-
cessors, John Mitchell.

20. Stimson & Bundy, supra note 3, p.
xix. 

21. Interview by Ed Edwin with J. Ed-
ward Lumbard (1977), in A Conver-
sation with J. Edward Lumbard 30
(1980) (transcript available in Butler
Library, Columbia University). 

FREDERIC S. NATHAN is a partner at
Kelley Drye & Warren LLP. This arti-
cle is condensed from an expanded
study based on an address that the
author gave on February 21, 2003, at
the Federal Bar Council’s Winter
Bench and Bar Conference, in accept-
ing the Whitney North Seymour
Award for Outstanding Public Service
by a Private Practitioner. He served as
an assistant U.S. attorney under J. Ed-
ward Lumbard and as first assistant
corporation counsel in Mayor John V.
Lindsay’s first administration. He
was an officer of the New York Young
Republican Club and a member of the
New York Republican County Com-
mittee.

7. Between his two terms as secretary
of war, Stimson served for a period
as a field artillery colonel in France
in World War I.

8. The “generous understanding of
public service” of one of his part-
ners, Bronson Winthrop, made pos-
sible repeated absences from their
law office. Stimson & Bundy, supra
note 3, p. 30.

9. Letter to the author of this article
(Feb. 21, 2003).

10. The current U.S. Attorney for the
Eastern District of N.Y., Roslynn R.
Mauskopf, also found her summer
internship in the Southern District
in 1981 to be the catalyst for her
public service career, which in her
case has been continuous since her
graduation from law school. (Con-
versation with author on May 1,
2003.)

11. Seymour had been elected governor
of New York in 1852 and again in
1862.

12. Vance also served as secretary of the
Army (1961–1962) and as assistant
secretary of Defense (1964–1967),
but these were not Cabinet-level po-
sitions.

13. See Samuel I. Rosenman, Working
With Roosevelt, passim (1952). This
book relates an incident which illus-
trates how these New York lawyers
networked in the country’s interest.
Shortly before FDR’s December 29,
1940 fireside chat advocating Lend
Lease, a French diplomat used the
phrase “arsenal of democracy” in a
conversation with Mr. Justice Frank-
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Correction
In the June issue of the Jour-

nal, the article by Joyce Lipton
Rogak on the use of res ipsa lo-
quitur in medical malpractice
cases contains an error that oc-
curred in the editing process.
At page 28, the article states
that in Kambat v. St. Francis
Hospital the Court of Appeals
held that the res ipsa doctrine
“did not apply” in that case. It
should have read that the doc-
trine “did apply” in Kambat. 



Question: A “Betty Crocker” mar-
ble-cake-mix box instructs the
baker to drop the batter into the

cake pan by “tablespoonfuls,” not “table-
spoonsful.” I can’t believe that General
Mills would print this error on its boxes.
And here’s another shocker for your col-
umn. At a major cancer center in New
York City, an eight-foot poster, promi-
nently displayed, reads “We’re all in this
together. Cancer effects everyone.”

Answer: The instructions on the
Betty Crocker cake mix package are cor-
rect. The proper plural of tablespoonful is
tablespoonfuls. This seems illogical be-
cause you use only one tablespoon to
measure all the tablespoonfuls. But
compare the plurals, cupfuls, spoonfuls,
and handfuls. In all these plurals, the suf-
fix -ful is considered part of the noun.
However, the suffix of tablespoonful is
often omitted, as in “add three table-
spoons of water.”

The cancer poster was a shocker. No-
body who reads my column could have
been responsible for confusing the verb
effect with affect. As my readers know,
the proper verb should have been affect.
The two words are not interchangeable,
although many people use them inter-
changeably. The verb affect means “in-
fluence, change, or modify.” You can af-
fect decision-making by your vote. Less
often, affect means “pretend or imitate”;
you might affect interest in something
that doesn’t interest you.

On the other hand, the verb effect
means “bring about or accomplish”; for
example, legislation is designed to effect
an end. Because “to effect a change”
(that is, “to bring about a change”)
closely resembles the meaning of affect,
many people confuse them. As a result,
the verb affect is often ignored. The noun
effect causes no problem; it means “re-
sult” or “outcome.” The noun affect,

used chiefly as a psychological descrip-
tion, means “a feeling of emotion, as dis-
tinct from cognition, thought, or action.”
It may, however, expand into popular
use, as has parameter, and other terms
once used only scientifically. 

My thanks to alert reader Phyllis F.
Catauro of Suffern, N.Y., for sending
these interesting questions.

Question: In an office meeting I told
a group of associates, “Keep this be-
tween us.” I was later criticized for
using between instead of among. Was I
wrong?

Answer: Under the traditional gram-
matical rule, you were. That rule re-
quired that to compare two persons or
things, you use between and to compare
more than two, you use among. For ex-
ample, “between apples and oranges,”
or “among three cars.” However, the
traditional rule is often ignored. The
American Heritage Dictionary (AHD), 4th
edition, 2000 (online), notes that the dis-
tinction between the two words repre-
sents a “widely repeated but unjustified
tradition.” On the other hand, the 1998
Webster’s Unabridged Dictionary quotes
the traditional rule without qualifica-
tion.

The basis of that rule is apparently et-
ymological. The word between is derived
from two Old English words, be
tweonum, meaning “by the two.” In
Middle English, tweonum evolved to
’twain, as in the locution, “Never the
’twain shall meet,” which is archaic,
though still widely quoted. 

Your critic was applying the tradi-
tional rule when he urged you to say,
“Keep this among us.” But the tradi-
tional rule is so frequently ignored that
the word among fails to convey the sense
of secrecy that between carries. In your
usage, you can choose between gram-
mar and clarity, and since clarity trumps
grammar, you might persuade your as-
sociate to withdraw his criticism.

The word among is useful to indicate
that one individual differs from all oth-
ers in a group, as in, “The first among
equals.” Among also indicates inclusion
in a group: “She is among the best
lawyers in the state.” The AHD distin-
guishes the two words by the illustra-

tions, “The bomb landed between the
houses,” in which the houses define the
boundaries, and “The bomb landed
among the houses,” in which the impact
occurred in the general location of the
houses.

What is grammatically unacceptable
– although common – is the subjective
form of personal pronouns after between
or among, as in “between you and I.”
The correct forms are “between you and
me,” “between (or among) us,” “be-
tween (or among) them,” between you
and him/her,” and “between (or
among) you and them.”

Many persons use the ungrammati-
cal “between you and I,” however, mis-
takenly striving for correctness. The
1987 Random House Dictionary of the Eng-
lish Language (unabridged edition) at-
tributes that error to “overcorrection”
by persons who reason that if “It is I” is
correct, “Between you and I” must also
be correct. However, the same persons
would never say, “Give it to I,” because
it “sounds” wrong. They are unaware
that both to and between are preposi-
tions, like for, after, of, from (and others),
which require the objective case of the
pronoun they modify.

Another fairly prevalent error is the
insertion of each or every after between
and before a singular noun. The result is
the redundant, “He took a 30-minute
lunch break between each and every ap-
pointment.” Substitute instead:

• He took a 30-minute lunch break
between appointments.

• He took a 30-minute lunch break
after each appointment.

You have no doubt heard a fairly new
construction, which has been enthusiasti-
cally adopted by television and radio
commentators, between . . . to. This creates
an ungrammatical blend of two phrases,
between . . . and and from . . . to. That con-
densed phrase is not yet idiomatic; con-
tinue to use the idioms: “between 5 and
10 miles” and “from 5 to 10 miles.”

GERTRUDE BLOCK is lecturer emerita at
the University of Florida College of
Law. She is the author of Effective
Legal Writing (Foundation Press) and
co-author of Judicial Opinion Writing
(American Bar Association).
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Crossword Puzzle answers from June 2003 issue:

There are millions of reasons to do Pro Bono.
(Here are two.)

Each year, in communities across New York State, indigent people face more than three million civil legal
matters without assistance. Women seek protection from an abusive spouse...children are denied public
benefits...families are faced with losing their homes – all without the benefit of legal counsel. They need
help. We need volunteers.

If every attorney volunteered just 20 hours a year, and made a financial contribution to a
legal services or pro bono organization, we could make a difference in millions of cases.
Give your time. Share your talent. Contact your local pro bono program or call the New
York State Bar Association at 518-487-5641 today.

Sponsored by the New York State Bar Association
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NEW REGULAR MEMBERS

1/1/03 - 7/7/03 ___________5,214
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1/1/03 - 7/7/03 _____________490

TOTAL REGULAR MEMBERS AS OF

7/7/03 _________________62,055

TOTAL LAW STUDENT MEMBERS AS

OF 7/7/03________________3,277

TOTAL MEMBERSHIP AS OF

7/7/03 _________________65,332
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Crossword Puzzle answers from July/August 2003 issue:

Member Discount Programs
for more information, go to 
www.nysba.org/MemberDiscounts

Hardware & Legal Software
•AbacusLaw
•CaseSoft
•Gateway®
•ScanSoft®, Inc.
•Trust Accounting Made Easy (TAME)
•WordPerfect Office 2002

Financial Services & Insurance Programs
•MBNA Financial Services
•Bertholon-Rowland Insurance
•NYSBA-sponsored ABA Retirement Program

Office Products & Services
•Blumberg Forms Online
•NOVA Credit Card Processing
•PennyWise Office Products
•UPS & Airborne Express 

Overnight Delivery Services

Enhanced Legal Research Services
•LexisNexis™
•Loislaw

Other
•American Lawyer Media 
(Discounts on Select Publications)

•BAR/BRI
•NEW! COMING SOON: LegalStaff
•Hertz & Avis Car Rental Discounts
•New York Law Journal

Resources to Help You 
and Your Practice of Law.

NYSBA offers services  
designed especially 
for attorneys. 
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Interest-of-Justice Discretion.
New York intermediate appellate
courts have the discretion in the inter-
est of justice to consider claims of error
unpreserved below. The federal stan-
dard, other than for jurisdictional mat-
ters or for fundamental constitutional
questions, which may be raised for the
first time on appeal, is whether the
error is “plain error” – whether it
should have been obvious to the dis-
trict court that a litigant made a mis-
take in not asserting an argument or
objecting. If so, the error need not be
preserved. The New York Court of Ap-
peals has no interest-of-justice prerog-
ative to review unpreserved claims,
but it, like federal appellate courts,
must consider jurisdictional ques-
tions raised for the first time on appeal.

Brandeis Briefs. When Louis D.
Brandeis, Esq., appeared before the
Court in Muller v. Oregon,9 he included
in his brief scientific studies outside
the trial record. The Court found the
studies reliable. Brandeis’s briefing
technique has borne his name since
then.10

Leave and Certiorari Granted or
Denied. When a New York State ap-
pellate court may hear or decline to
hear an appeal, the decision is called
“leave granted” if the court agrees to
do so and “leave denied” if it declines
to do so. These appeals by permission
are distinguished from appeals as of
right. The decision is not called “ap-
peal granted or denied,” although
Westlaw calls it that. In the federal sys-
tem, according to U.S. Supreme Court
terminology, the decision to hear an
appeal or to decline to hear an appeal
by permission is called “certiorari
granted” or “certiorari denied.” In both
the New York and the federal systems,
the decision no longer to hear an ap-
peal on which leave or certiorari was
granted is called “appeal dismissed.”

Before the New York Court of Ap-
peals, two judges must grant leave be-
fore the Court may review a civil
case;11 in criminal cases, only one judge

decides whether to grant leave. The
Appellate Division may also grant an
applicant leave to appeal to the Court
of Appeals.12 A litigant obtains a right
to appeal if two Appellate Division jus-
tices dissent on a matter of law.13 Four
justices must grant certiorari for the
U.S. Supreme Court to hear the mat-
ter.14 Execution of the judgment below
is stayed pending appeal before the
Court only if five justices grant the ap-
plication for a stay. Several times pris-
oners have been executed because the
Court, having granted certiorari, de-
nied a stay.15

Leave denials and denials of certio-
rari have no precedential value. But
legal writers should add to their cita-
tions all leave and certiorari denied ci-
tations, even though the Bluebook in-
structs writers to add only recent ones.
Adding them proves that the writer
completed the research and that the
reader need not conduct additional re-
search. Legal writers should also al-
ways add all leave and certiorari
granted citations to show that the cited
proposition might quickly be affected
by a more authoritative affirmance, re-
versal, or modification.

Petitions are granted and writs are
issued. Lawyers apply for leave and
writs. They do not move for them.

Certified Questions. A “certi-
fied question” is a lower court’s ques-
tion to a higher court, or a question
from a court of one jurisdiction to a
court of another jurisdiction. For ex-
ample, the Second Circuit may certify
a question to the Court of Appeals if a
state matter is in federal court on di-
versity jurisdiction and if the Second
Circuit cannot determine the answer to
a question posed by state law. A certi-
fied question seeks an advisory opin-
ion to resolve a question of law. Certi-
fied questions are different from
questions raised for appellate review,
such as questions on certiorari.16

Advisory Opinions. They are not
binding. New York courts may not
give advisory opinions except in re-
sponse to a certified question. Federal

courts may never give advisory opin-
ions. Courts may decide only real, jus-
ticiable controversies.17

Affirmed by an Equally Divided
Court. When an appellate court splits
evenly (3–3, 4–4), the preceding opin-
ion is automatically affirmed. An opin-
ion affirmed by an equally divided
court has no precedential value.18

When the U.S. Supreme Court affirms
by an equally divided vote, the Court
does not announce which justices fell
on which side of the question. The
Court states only that the opinion
below is affirmed by an equally di-
vided vote.

Mootness Doctrine. New York and
federal courts may not decide a case
that lacks a controversy. Thus, a court
may not decide an academic question
unless the issue is likely to recur, either
between the litigants or among mem-
bers of the public; unless the issue has
evaded review; and unless the issue is
substantial and novel. Moot cases in-
clude collusive and fictitious actions
and proceedings, settled cases, contro-
versies disposed of by lapse of time
(such as injunctions), criminal cases
abated by death, and criminal appeals
in which a defendant has not ap-
peared.

Judicial Notice. This rule of evi-
dence allows trial and appellate courts
to accept facts outside the record not
subject to reasonable dispute. From
Justice Frankfurter: “[T]here comes a
point where this Court should not be
ignorant as judges of what we know as
men.”19

Reversible Error and Harmless
Error. This doctrine applies to errors of
law. Jurisdictional issues are not sub-
ject to harmless-error analysis. Errors
of constitutional magnitude are subject
to harmless error if the error is harm-
less beyond a reasonable doubt. The
classic justification for harmless-error
analysis: “Wrong directions which do
not put the traveler out of his way, fur-
nish no reasons for repeating the jour-
ney.”20

Standard of Review. Before a court
applies law to fact, it must apply a

THE LEGAL WRITER
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standard to review the facts it ac-
cepted. Facts are meaningless without
a standard within which to interpret
them. Standards include “overwhelm-
ing evidence,” reasonable doubt,”
“clear and convincing,” “preponder-
ance,” “legally sufficient evidence,”
“probable cause,” “reasonable suspi-
cion,” “facts interpreted in the light
most favorable to the nonmoving
party,” “assuming all the allegations in
the complaint to be true,” “evidence
interpreted in the light most favorable
to the side that won the jury trial,”
“strict scrutiny,” “intermediate
scrutiny,” and “rational-basis test.”
Some of the doctrines in this column
are standards of review, as are the fol-
lowing.

Clearly Erroneous. That is the fed-
eral appellate standard to review ques-
tions of fact. New York State’s interme-
diate appellate courts review factual
determinations under their factual re-
view power with varying degrees of
deference depending on the issue, the
fact finder, and the proceeding.

Substantial Evidence. Federally, or
in a New York State CPLR Article 78
proceeding, the substantial-evidence
standard determines whether an ad-
ministrative-law ruling will be upheld,
confirmed, or disturbed. If substantial
evidence supports the administrative
ruling, the ruling will be confirmed or
upheld, even if the reviewing court
would have reached a different result
had the matter appeared before the re-
viewing court de novo, so long as the
ruling is not arbitrary and capricious
or an abuse of discretion.

Substantial Deference. Courts
give “substantial deference” or “con-
siderable weight” to the expertise of an
administrative agency to interpret its
own regulations. The administrative
body’s interpretation – federally, it’s
called Chevron-style deference21 – will
be upheld if the interpretation is con-
sistent with established law, rational
and reasonable, within the agency’s ju-
risdiction, and not contrary to statute.
If so, the reviewing court may not sub-
stitute its interpretation in place of the
agency’s. 

Substantial Justice. This concept
lowers procedural and evidentiary
hurdles in Small Claims Court. Judges
follow substantive law in Small Claims
Court and on appeal from a small-
claims judgment.22

Essentials like organization and
tone, combined with a readable, gram-
matically correct style, make for good
writing. But good legal writing also re-
quires good lawyering: technique and
method that translate ideals into re-
sults. As Dean Wigmore noted,
lawyers must know “legal science. By
‘legal science’ is meant all that is
above, below, between, and behind the
particular rules and precedents – the
system of legal knowledge – that
which distinguishes the architect from
the carpenter.”23

GERALD LEBOVITS is a judge of the
New York City Civil Court, Housing
Part, in Manhattan. An adjunct pro-
fessor at New York Law School, he
has written Advanced Judicial Opinion
Writing, a handbook for New York’s
trial and appellate courts, from which
this column is adapted. His e-mail
address is GLebovits@aol.com.
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graphs may cover the order and judg-
ment. There can only be one judgment
in a case. Note that cases, not judg-
ments, are remanded. Judicial opin-
ions legitimize judgments by giving
reasons for them, but “[t]he operative
legal act performed by a court is the
entry of a judgment.”3

Decisions. A “decision” resolves a
motion, application, writ, or appeal.

Seriatim Opinions. A “seriatim
opinion” is a separate writing such as a
concurrence or dissent that accompa-
nies a full or per curiam opinion. Before
Chief Justice Marshall (1801–1835)
changed the policy to conserve judicial
resources, all federal appellate opin-
ions rendered before 1801 were ren-
dered seriatim, with each judge writ-
ing separately.4 Chief Justice Marshall,
incidentally, did more than just abolish
seriatim opinions. He introduced the
written opinion to the common-law
world. Before the Chief Justice began
his tenure, the Supreme Court fol-
lowed the English tradition of deliver-
ing opinions orally and then editing
them for occasional printing.5

Reversed, Affirmed, Reversed or
Affirmed in Part, Remanded. Rulings
and judgments, not rules or reasoning,
are affirmed or reversed. Rules and
reasoning are followed or not fol-
lowed. An appellate decision that af-
firms the judgment below, but which
uses reasoning different from the rea-
soning of the court below, is still an af-
firmance.6 If a case has more than one
result, one result can be affirmed and
another reversed. A case remanded is
returned to a lower court with direc-
tions to redo or reconsider some aspect
of the case. The New York Court of Ap-
peals may remand to the Appellate Di-
vision or to the court of first instance.

Overturned, Upheld, Sustained,
Overruled, Disapproved. A case
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The Legal Writer continues from
last month, discussing concepts
that make the grammatical New

York lawyer a legal scientist.
Decrees. A “decree” decides a mo-

tion or matter that sounds in equity.
Orders. An “order” is an oral or

written court directive on a question of
law, as opposed to equity, punishable
by contempt if disobeyed. Orders are
directed to preliminary matters like
motions. Every motion is an applica-
tion for an order under N.Y. Civil Prac-
tice Laws and Rules 2211 (CPLR), and,
under CPLR 2219(a), an order in long
or short form must resolve every mo-
tion. Rather than write “Settle order,”
trial judges should render opinions
that are also orders. Doing so saves lit-
igants from settling orders.1 The magic
words for trial judges in the decretal
paragraph are “It is ordered that” and,
at the end of the written order and
opinion, “This opinion is the court’s
decision and order.” This phraseology
is more active and concise, and less le-
galistic, than the current standards: “It
is hereby ordered” and “The foregoing
opinion constitutes the decision and
order of the court.”

Rulings. A “ruling” is a court order
made during litigation, and necessar-
ily before judgment. “Rules” are “reaf-
firmed” (if followed later by the same
court), “adopted,” “accepted,” “no
longer followed,” and “stated.” Rules
are not “laid down,” “set down,” or
“set forth.”

Judgments. A “judgment” is the
final or interlocutory resolution of an
action or proceeding.2 The word is
spelled “judgement” in England but
“judgment” in America. A judgment
should state “It is adjudged.” If a judg-
ment contains declaratory aspects, it
should state, “It is ordered and ad-
judged,” or separate decretal para-

“overturned” or issue “overruled” on
appeal is overturned or overruled by
another, later case of the same court,
and thus only indirectly. A lower
court’s opinion is “disapproved,” not
overturned or overruled, by a later
case, not reversed or modified directly.
Res judicata does not affect an earlier
case whose holding or rationale is
overturned. A case, or issue, “upheld”
on appeal is upheld by another, later
case. Courts “sustain” or “overrule”
objections, but motions are “granted”
or “denied.” Dictum – statements un-
necessary to the court’s ultimate ruling
– is “approved” or “disapproved,” not
“affirmed” or “overruled.”

Modified. Modifications cover one
or more aspects of a determination
below but do not reverse the judgment
below. For example, a conviction is af-
firmed, but a sentence is modified.

Questions of Fact, Questions of
Law, Mixed Questions of Fact and
Law. New York State and federal ap-
pellate courts review legal determina-
tions de novo (plenary review). All fed-
eral appellate courts may review
questions of fact and law. Both the Ap-
pellate Division and the Appellate
Term may review questions of fact and
law.7 But the New York Court of Ap-
peals may review only questions of
law, unless the Appellate Division
below decides a matter on facts not de-
termined in first instance.8 If the Ap-
pellate Division’s finding on a mixed
question of law and fact has record
support, the Court of Appeals’s review
is at an end. 

Technique and method
translate ideals
into results.

CONTINUED ON PAGE 60

Technique: A Legal Method
To the Madness – Part 2
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