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You can find it in the Laws of
1877, Chapter 210. It’s called
“An Act to incorporate the

New York State Bar Association,”
passed on May 2, 1877. In § 1, the law
recites that the Association “is
formed to cultivate the science of ju-
risprudence, to promote reform in
the law, to facilitate the administra-
tion of justice, to elevate the standard
of integrity, honor and courtesy in
the legal profession, and to cherish
the spirit of brotherhood among the
members thereof.” 

We have accomplished much in
the past 125 years, and much of the
story of justice and social change in
New York State is the story of its
lawyers and judges and their dedica-
tion to the rule of law. This year, we
have taken the opportunity to cele-
brate the first eighth of a millennium
of the New York State Bar Associa-
tion by celebrating its history. In fact,
a committee chaired by John Hanna
of Albany is in the process of super-
vising the preparation of a book that
will recount the highlights of those
125 years in words and pictures. The history of the As-
sociation, which will be produced by the publishers of
American Heritage magazine, is expected to be ready for
public consumption in time for our 2003 Annual Meet-
ing. You will be receiving further information on the his-
tory project as it progresses.

In the meantime, you will have to be satisfied with
some vignettes from our distinguished past. Our roots
can be traced back to the organizational meeting that
took place in Albany on November 21, 1876. A group of
lawyers determined “that it is expedient that a State Bar
Association be now formed,” and as noted above they
received their legislative charter a few months later. The
first annual meeting of the Association was held in No-
vember 1877. John K. Porter, our first president, ad-
dressed the annual meeting and set the tone for the fore-
seeable future: “Let us trust that this association may
endure, and that it may exercise a collective and perma-
nent influence. We are strengthened by association with
each other.” 

The reference to “brotherhood” in the charter shortly
became an anachronism, when in 1887 Governor David
Hill—himself a president of this Association—signed
legislation removing restrictions on the admission of
women to the practice of law in New York State. In so
doing, he declared that “hereafter no female otherwise
properly qualified can be rejected solely on account of

her sex. If the influence of woman,
usually so potent for good, shall be
conducive towards arraying the
whole profession more thoroughly
on the right side of every public
question, the sphere of woman in all
occupations may well be more gener-
ally extended.”

In 1890, the NYSBA took a major
step toward being an organization of
national importance when it spon-
sored a centennial celebration of the
organization of the Judicial Depart-
ment of the federal government and
the first meeting of the U.S. Supreme
Court. Widely reported in the press,
this gala event at the Metropolitan
Opera House attracted hundreds of
guests, including all nine sitting
Supreme Court Justices and former
President Grover Cleveland. A few
years later, our voice was heard inter-
nationally as a NYSBA proposal
grew into what is now the Permanent
Court of Arbitration in The Hague,
then the first global means for set-
tling disputes among countries.

We have always been deeply con-
cerned with maintaining effective self-regulation of the
profession. In 1894, we spearheaded a successful effort
to obtain legislation establishing a board of bar examin-
ers and a uniform statewide bar examination process.
Four years later, a NYSBA proposal for a statewide reg-
ister of attorneys and counselors at law was enacted by
the Legislature. Eleven years later, our first code of
ethics, the venerated and veneered “Canons,” was
adopted by the NYSBA. 

We have also always been concerned with access to
justice for all. Our 1920 study of the availability of legal
services for the indigent, which built upon work in prior
years, concluded that “[a]ny state of society or any sys-
tem of government which does not look to the enforce-
ment of law and the protection of rights for the poor and
weak and friendless, is wanting in that keystone of the
arch upon which a stable society rests. Where this es-
sential is lacking you shake the faith of the people in
government and bring in the question of fundamental
fairness of our institutions.”

By the time we celebrated our 50th anniversary, our
membership had reached 4,000 and our first Section—
the Judicial Section—had been created. During the next
20 years, members of the Association created the Young

STEVEN C. KRANE
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PRESIDENT’S
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Steven C. Krane can be reached at 1585 Broadway, New
York, N.Y. 10036
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Lawyers Section, the Food, Drug and Cosmetic Law Sec-
tion, the Municipal Law Section and the Insurance Law
Section (now the Tort, Insurance and Compensation
Law Section). Our first monthly bulletin was published
in 1928.

Ever seeking to improve and reform law and legal in-
stitutions, the NYSBA pressed forward with a number
of key initiatives as we approached the midpoint of the
20th Century. Based on an NYSBA proposal, in 1939 the
Governor of New York undertook a survey of the oper-
ation and procedures of state administrative agencies.
Since then, we have continued our work for effective ad-
ministrative adjudication procedures, as evidenced by
the extensive studies presented to the House of Dele-
gates in the past few years. In 1941, our lobbying efforts
to promote automobile safety resulted in the Motor Ve-
hicle Safety-Responsibility Act. 

NYSBA members mobilized during World War II.
Lawyers served as government appeal agents for Selec-
tive Service boards. And beginning a tradition of pro
bono service for members of our armed forces that con-
tinues to this day, the NYSBA coordinated the efforts of
lawyers throughout the state who provided legal ser-
vices to our fighting men and women. In 1945, Secretary
of War Henry Stimson issued a certificate of apprecia-
tion to the Association, which stated: “The contribution
of time and professional services made by patriotic civil-
ian lawyers under this plan has materially enhanced the
morale of the Army and contributed to the success of the
war effort.”

As our 75th anniversary neared, we formed the New
York Bar Foundation, which works to facilitate the avail-
ability of legal services, increase the public’s under-
standing of the law, promote initiatives to improve the
justice system and the law, and enhance professional
competence and ethics. We celebrated our anniversary
in 1952 with the hiring of our first executive director (50
years later, we’re only on our third occupant of that po-
sition), and by moving out of the space we had occupied
in the State Capitol Building for 60 years into offices at
99 Washington Avenue in Albany. In the ensuing years,
we established a continuing legal education program,
inaugurated the New York State Bar Association Journal,
and formed several new substantive law Sections for
our more than 7,500 members to join.

Our 100th anniversary saw us in our current head-
quarters, the award-winning facility at One Elk Street
that we occupied in 1971. I encourage each of you to pay
a visit to the Bar Center. You will find that, hidden be-
hind the facades of several early 1800s town houses, is
space (after a 1990 expansion) for more than 100 staff
members, as well as meeting rooms, the Great Hall, and
in the front of what was once Two Elk Street, the Presi-
dent’s Office in which I now sit.

Our governance structure was changed dramatically
in 1972 with the creation of the House of Delegates, a
stellar example of pure democracy. Each member of the
House is free to stand up and say whatever comes to his
or her mind; House members often do just that.

Membership topped 25,000 as we approached our
centennial year, and we continued to look for more
ways to serve our members and the public. We created
the Law, Youth & Citizenship Program in cooperation
with the State Education Department, formed the New
York State Conference of Bar Leaders, and in 1981 es-
tablished a statewide Lawyer Referral Service.

Our second century has begun with a series of initia-
tives designed to achieve the goals set forth in our char-
ter. Years of hard work by members of the Association
resulted in the Court Modernization Act in 1987. That
law provided financing means and provisions to im-
prove or replace inadequate and deteriorating court fa-
cilities. In 1989 we commissioned a landmark study of
the legal needs of the indigent in New York State and
presented a plan to enhance volunteer legal services.
Two years later, the Association created a Department of
Pro Bono Affairs to oversee these efforts. 

In 1997, the NYSBA broke new ground by filing a fed-
eral lawsuit challenging the constitutionality of the now
infamous—and invalidated—”Granny’s Counsel Goes
to Jail” law. And in 2001, the four departments of the
Appellate Division joined together to adopt new disci-
plinary rules, developed and proposed by the NYSBA,
to delineate clear boundaries between permissible and
impermissible forms of multidisciplinary practice. Our
Association’s extensive disaster relief work in the wake
of the World Trade Center attack on September 11 is a
tribute to the volunteer efforts of our members in serv-
ing those in need.

We are now an organization of 70,000 members, 23
Sections, 70 Association-wide committees, and other
numbers as well. We have considerable reason to be
proud of what our Association has accomplished over
its first 125 years. Next year at this time, you will be able
to read all about it. In the meantime, hold on to this
thought: The goals set out for our organization in our
charter 125 years ago remain the fundamental under-
pinnings for our efforts. We still seek “to cultivate the
science of jurisprudence.” We make every effort “to pro-
mote reform in the law.” We strive “to facilitate the ad-
ministration of justice.” Much of our work seeks “to el-
evate the standard of integrity, honor and courtesy in
the legal profession.” And to paraphrase, we do still,
now and forever, cherish the spirit of collegiality among
our members.

Happy anniversary to all!

PRESIDENT’S MESSAGE
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Changing Population Trends Spur
New Interest in Prenup Agreements

For Love, Money and Security
BY WILLARD H. DASILVA

As recently as 15 or 20 years ago, the experienced
matrimonial practitioner typically wrote one or
two prenuptial agreements per year, and some-

times even fewer. Now, with the advent of equitable dis-
tribution of marital property, multiple marriages and an
increase in the aging population, it has become com-
monplace for clients to request prenuptial agreements to
preserve the separate character of currently held prop-
erty, to protect rights relating to future acquired assets
(in addition to the preservation or waiver of estate
rights) and sometimes to provide effective Medicaid
planning.

In the past, prenuptial agreements were designed
primarily to protect estate rights. In recent years, the
purpose has expanded to cover broad estate planning
which may encompass many obligations and rights aris-
ing from a marital relationship. Provisions now include
predetermination of rights with regard to marital and
separate property during the lifetime of the spouses,
maintenance, pension rights, life insurance provisions,
distribution of acquired property and other marital ben-
efits. The prenuptial agreement, which once rarely was
more than three or four pages in length, is now com-
monly eight, ten or more pages and sometimes as long
and involved as an entire post-marriage settlement
agreement. 

Historically, prenuptial agreements were useful tools
in protecting decedents’ estate rights. Commonly, one or
both parties to a contemplated marriage waived his or
her rights to the other party’s estate in the event of the
death of that party. Before 1980, equitable distribution of
marital property was not a consideration under New
York law. Consequently, the prenuptial agreements
commonly focused on the waiver of estate rights and,
possibly, the waiver of alimony or a provision for al-
imony in a specific amount and for a specific time.

However, with the advent of equitable distribution of
marital property, the prenuptial agreement expanded in
scope to encompass not only the protection of dece-
dents’ estates but also waivers or provisions relating to
the acquisition and distribution of marital property.

As second and third marriages began to abound,
prospective spouses often desired to protect property
rights for children of prior marriages. They also wanted,
in appropriate cases, to limit liability for maintenance in
the event of a divorce. Among the older population, se-
rious considerations have arisen with regard to protect-
ing Medicaid benefits. Younger people marrying for the
first time, whose parents were wealthy, were influenced
by their parents to protect the parents’ property, which
would evolve to the children by way of estate planning
and estate distributions.

In short, the proliferation of prenuptial agreements in
recent years is a byproduct of sociological and economic
changes affecting a large portion of our population.

Requisites for a Valid Prenuptial Agreement
One of the most obvious ways of minimizing possi-

ble foreseeable problems after a marriage is a prenuptial
agreement. Agreements of this type have become fairly
common among persons of all ages who marry or re-
marry. Many precautions should be taken because the
agreements are usually strictly construed, being in dero-
gation of common law and of statute law. There are five
indispensable requirements to a valid prenuptial agree-
ment. 

First, there must be complete financial disclosure by
each of the parties to the other, in writing. Although it
was formerly held that prior to the marriage, parties en-

WILLARD H. DASILVA is a partner at
DaSilva, Hilowitz & McEvily LLP in
Garden City and a former chair of the
NYSBA General Practice Section. A
member of the Journal’s Board of Edi-
tors, he is editor-in-chief of the ABA’s
Family Advocate magazine, editor-in-
chief of the New York Domestic Rela-
tions Reporter published by Matthew

Bender, and author of New York Matrimonial Practice pub-
lished by the West Group. He is a graduate of New York
University and received his law degree from Columbia
University School of Law.
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tering into a prenuptial agreement are not in a confi-
dential relationship with each other, the Court of Ap-
peals, in In re Greiff,1 indicated otherwise. It is not un-
common during a challenge to the prenuptial
agreement for one party to claim ignorance of the extent
of the financial resources of the other party. In the ab-
sence of that knowledge, the claim is frequently made
that had such financial information been revealed, the
prenuptial agreement might not have been entered into
or, if it were, the terms would have been significantly
different. If there is a concealment of assets and income,
then there exists a basis to presume that there has been
overreaching, concealment of facts, misrepresentation
or other forms of deception.2

Consequently, the suggestion is that a net worth
statement be prepared by each of the parties, using the
form prescribed by 22 N.Y. Comp. Codes R. & Regs.
§ 202.16(b) and Appendix A of that Rule. If the parties
desire not to provide financial information in the detail
required by the form, then at a very minimum, a general
statement should be included in the agreement regard-
ing the assets, income and net worth of each of the par-
ties.

A second indispensable requisite to the preservation
of the integrity of the agreement is that each party must
be separately represented by counsel of that person’s
own choosing and without any suggestions by the other
party about that choice. It has been held that the failure
of one party to be separately represented was not per se
fatal to a matrimonial agreement—the leading case is
Levine v. Levine.3 However, before the parties could de-
termine whether the agreement was valid, it was neces-
sary to litigate the case from the trial court, through the
intermediate appellate court and to the Court of Ap-
peals—with enormous expense involved—to learn
whether the agreement would be upheld. It would have
been far less expensive, and far more expedient and re-
assuring for each of the parties to have been separately
represented. The cost of a second attorney, who is con-
sulted regarding an agreement prepared by the first at-
torney, will certainly be far less than even the initial
stages of any process of litigation. To avoid the appear-
ance of impropriety, the client should be cautioned not
to suggest the name of an attorney to be used by the
other party. Rather, the other party should have a free
and independent choice of attorney, thereby eliminating
any claim that the attorney might have been biased.

If the other party is reluctant to retain an attorney,
then the suggested practice is to prepare an agreement
based upon information supplied by the client. Under
no circumstances should the attorney for the client dis-
cuss the matter, see or have any contact with the other
party (again, to avoid any possible claim of influence by
the attorney on the other party). A copy of the agree-

ment may then be given to the client for delivery to the
other party with instructions that the other party take
the agreement to an independently chosen attorney for
a consultation. The copy provided to the other party
should be clearly stamped “DRAFT” on each page in
order to avoid the impulse on the part of the parties to
sign a draft without a second attorney having been con-
sulted. After the consultation, the name and address of
the other attorney should then be inserted in the agree-
ment, which is then placed in final form for its execu-
tion.

The third prerequisite is a proper acknowledgment of
each signature. To be valid, the agreement must be
signed by each of the parties and acknowledged before
a notary public, using the same language necessary
when a deed is being recorded. That requirement ap-
plies for the agreement to constitute an “opting out”
agreement under Domestic Relations Law § 236 Part B
(3), whereby the parties by agreement may alter the plan
of equitable distribution of marital property that would
otherwise be applicable. 

In Matisoff v. Dobi,4 the parties had signed a prenup-
tial agreement in 1981. However, their signatures were
not acknowledged. During the trial, both parties testi-
fied that the agreement was duly signed and that the
signatures were, indeed, authentic. However, what was
lacking was the acknowledgment before a notary public
or other person authorized to take the acknowledgment.
The Court of Appeals held that, even though the signa-
tures were genuine and the parties admitted that they
had in fact signed the agreement, nevertheless the par-
ties should have complied with the statute,5 which spec-
ifies that a certificate of acknowledgment be provided in
the same form as necessary for a deed to be recorded.
Because that certificate of acknowledgment was lacking,
the agreement was invalid.

It should be noted, however, that in the case of Bloom-
field v. Bloomfield,6 decided on November 27, 2001, the
Court of Appeals found that a 1969 premarital agree-
ment (which predated the 1980 Equitable Distribution
Law) was not required to have such an acknowledg-
ment. The case is also significant in holding that in a
pre-Equitable Distribution Law agreement (in this case
1969) a party could waive rights to the equitable distri-
bution of marital property even before those rights were
created or even contemplated.

A fourth indispensable ingredient in protecting the in-
tegrity of the prenuptial agreement is time. To expect a
party to sign an agreement affecting substantial rights
and obligations minutes, hours or even a few days be-
fore a marriage can very easily give rise to a claim that
the prenuptial agreement should be set aside for the rea-
son, among others, that it was signed without sufficient
time to contemplate its full import. The claim may also
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be made that it was signed under duress—that is, under
the pressure of time and the emotional anxiety of a party
immediately or shortly prior to a marriage, to the extent
that full consideration was not given to the agreement.
Here again, this fourth ingredient for a valid agreement
is essential to minimize an attack upon the instrument
and to protect its validity. It has been said that the agree-
ment should be signed well in advance of the antici-
pated nuptials and before any commitments are entered
into which may influence or induce a party to sign the
agreement, such as an obliga-
tion for a wedding reception
made to a catering hall.
Weeks or months are appro-
priate as the advance time for
signing the agreement before
the wedding ceremony.

The fifth requisite to a
valid prenuptial agreement is
that it have an essential fairness. If there was any doubt
about whether the parties to a prenuptial agreement
were in a confidential, or special, relationship before
their marriage, that issue was resolved by In re Greiff,7 in
which the Court of Appeals held that the parties were in
“a relationship of trust and confidence” at the time of
entering into an agreement, which could, under the
proper circumstances, result in the burden shifting to
the party seeking to sustain the agreement to disprove
fraud or overreaching. Therefore, freedom from fraud,
deception, undue influence and overreaching required a
scrutiny of the agreement beyond that of ordinary com-
mercial transactions. Consequently, the agreement must
be free from “undue and unfair advantage.”

Content of the Prenuptial Agreement
Historically and prior to the advent of the Equitable

Distribution Law in New York in 1980,8 prenuptial
agreements dealt primarily with the regulation of estate
rights or the waiver or partial waiver of them. Some-
times they contained provisions regarding the support
of one of the parties to the agreement in the event of the
death of a party or a dissolution of the marriage. They
rarely contemplated a division of what is now known as
“marital property” for the reason that the concept of
marital property had not yet become the law of New
York. 

Although community property and marital property
existed elsewhere in the United States, most prenuptial
agreements in New York overlooked the fact that the
parties could subsequently live in a community prop-
erty or marital property jurisdiction or that the law then
extant in New York would change. However, with the
increasingly transient nature of society, it is now neces-
sary to consider in a prenuptial agreement not only mar-
ital property, as that expression is interpreted in New

York, but community property and other types of prop-
erty as may exist in other jurisdictions as well.

The structure of the prenuptial agreement commonly
begins with recitals. Although recitals in an agreement
are not considered a part of the actual agreement of the
parties, nevertheless they are included to indicate the
parties’ intent and to aid in the interpretation of the in-
strument. Recitals in a prenuptial agreement commonly
indicate the fact that each of the parties has known the
other for a sufficiently long period of time in order to

make a determination that a
prenuptial agreement is ap-
propriate. Recitals also usu-
ally reflect that disclosure has
been made and that each of
the parties may have earn-
ings, liabilities, assets and
obligations for which the
agreement will seek to pro-

tect or insulate them against the other to the extent indi-
cated by the agreement itself.

In a typical prenuptial agreement, there is the ex-
pressed intent that each party own and dispose of prop-
erty in the future without being restricted by provisions
of law that may limit the exercise of those property and
income rights. The recitals should be based on the fac-
tual circumstances of the parties and should not, under
any circumstances, be simply a copy from a form
prenuptial agreement such as the one that follows this
article. The illustrations in it presume that each party
has independent income and has no need for financial
support from the other. It also indicates in the recitals
that although each of the parties may be financially in-
dependent, one may have significantly greater income
than the other. Care should be taken to modify the
recitals in any form agreement to conform strictly to the
facts of the case. Failure to do so may provide a handle
for one of the parties to grasp in seeking to attack the
agreement at a subsequent time. The recitals are critical
in that they set the tone for the entire agreement, in ad-
dition to the possibility that they may be referred to if
the agreement should require interpretation at a subse-
quent date.

The recitals shown in the form agreement reflect an
intent that each party may acquire property in the fu-
ture, may dispose of it and may deal with it in any man-
ner that the party chooses, irrespective of requirements
of law that may otherwise apply. Before inserting such a
recital in a prenuptial agreement, the attorney should be
aware that such an intent is actual in the case at hand.

The agreement should be written in as simple terms
as possible. Prenuptial agreements that often extend for
15 or 20 or more pages may become a burden for parties

Care should be taken to modify
the recitals in any form 
agreement to conform strictly 
to the facts of the case.

CONTINUED ON PAGE 11
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to read and to understand. To the extent possible, plain
language should be employed with precision and con-
ciseness.

The form agreement is structured so that the parties
may readily identify the content of each paragraph by
paragraph headings. Separately treated are rights with
respect to presently held property and property to be ac-
quired in the future. There is also a provision for prop-
erty in which the parties wish to share an ownership in-
terest, which may be held in their joint names. For
example, the parties may wish to retain their separate,
premarital property and also after-acquired property.
However, they may purchase a residence in which they
wish to share title jointly. Under New York State Bank-
ing Law § 675, there is a rebuttable presumption that a
bank account held in the joint
names of parties is owned by
each of the two parties in un-
divided equal shares. The
parties may wish to alter that
percentage either by a desig-
nation when opening the ac-
count or by a separate docu-
ment. If a residence is
subsequently purchased in
the joint names of the parties as husband and wife, they
are treated as owning the property as tenants by the en-
tirety, which gives survivorship rights in the event of the
death of either of them and partition rights on a 50-50
basis if the marriage should be terminated by divorce or
annulment. Here again, the parties may choose to take
title as tenants-in-common in whatever percentage
ownership they may choose, or they may eliminate sur-
vivorship rights or deal with the property in any other
manner. The form prenuptial agreement affords the par-
ties those options.

Historically and typically, a prenuptial agreement
contains a waiver on the part of at least one party (com-
monly both parties) to share in the estate of the other as
a beneficiary and a fiduciary. The agreement should be
explicit regarding the waiver of rights. The form agree-
ment specifically makes reference to selected portions of
the Estates, Powers and Trusts Law to eliminate any
question regarding the nature and the extent of the
waiver. An Alabama case, Steele v. Steele,9 held that a
waiver of estate rights in general terms did not consti-
tute a waiver on the part of a surviving spouse in as-
serting a claim for the wrongful death of the decedent.
That waiver was not specifically set forth in the prenup-
tial agreement in that case and, therefore, was held not
applicable.

Because prenuptial agreements are strictly construed,
any waiver of rights is similarly viewed narrowly, and

no waiver will be presumed unless it is specifically set
forth. A further illustration occurs when a woman has
waived her right to serve as administratrix or executrix
“as the surviving spouse of the decedent.” However, she
may be the mother and custodial parent of a child of the
parties, and the child may be the primary beneficiary of
the estate. If the decedent died intestate, the surviving
wife may make a claim that although she waived her
right as administratrix “as the surviving wife of the
decedent,” she did not waive her right to serve in that
capacity by virtue of her being the custodial parent of
the principal beneficiary of the estate. Probably, she
would prevail in her argument and would achieve the
status of administratrix of the estate, not by virtue of
any spousal right (which had been waived), but rather
because of her right as the custodial parent of the prime
beneficiary of the estate. The waiver of fiduciary rights

should be sufficiently broad
to eliminate any theory by
which a surviving spouse
may seek to obtain the status
as a fiduciary.

Nevertheless, it is quite
frequent that subsequent to
the marriage, one or both of
the parties may wish to pro-

vide in a last will and testament for the other party
and/or to designate the other party as a fiduciary. In
order to eliminate any claim that the future right to par-
ticipate in estates has been waived by the prenuptial
agreement despite a subsequently executed will, that ar-
gument may be eliminated by a provision in the
prenuptial agreement that a subsequently executed tes-
tamentary writing will prevail. 

A prenuptial agreement may also constitute the
waiver of maintenance in the event of a dissolution of
the marriage. This is a particularly vexatious clause
among older persons, particularly where one of them
may seek Medicaid benefits. General Obligations Law
§ 5-311 specifically provides that an agreement may not
eliminate the obligation of a spouse to support the other
if the other spouse is or is likely to become a public
charge. A Medicaid recipient constitutes a party receiv-
ing public assistance funds. In a sense, therefore, the re-
cipient becomes a public charge. Social Services Law
§ 101 requires a spouse of a recipient of public assistance
to be responsible for the support of such a person, if the
obligor (called the “community spouse”) is of sufficient
financial means.10 Under Social Services Law § 366.4(h),
the recipient of public assistance, as a condition for eli-
gibility, must assign to the public authority any claim
for support from the community spouse to reimburse
the public authority for the cost of care of the institu-

A prenuptial agreement may 
also constitute the waiver 
of maintenance in the event 
of a dissolution of the marriage.

CONTINUED FROM PAGE 10

CONTINUED ON PAGE 12
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tionalized or needy spouse. The refusal on the part of
the community spouse to support the needy person is
called “spousal refusal.” Not all counties will pursue
rights of reimbursement under Social Services Law
§ 366.4(h), on the basis of political considerations. Con-
sequently, the absolute waiver of any obligation for sup-
port in a prenuptial agreement (as well as a postnuptial
agreement) may not be valid. In that case, it is particu-
larly important that the agreement contain a separabil-
ity clause to protect other provisions of the agreement. 

Another common provision in a prenuptial agree-
ment is the predetermination
of who will be responsible
for debts and obligations
which may be incurred by ei-
ther or both of the parties
after the marriage. The form
agreement contains an in-
demnity provision so that if
there is a violation of the
obligation with respect to debts, the aggrieved party
may recover not only the amount paid to a creditor but
also any legal and other costs which might have re-
sulted from a breach on the part of the other party.

Some prenuptial agreements contain a provision that
one or both of the parties waive pension and other
forms of deferred compensation rights in plans of the
other party. Where any of those plans have been quali-
fied under ERISA, it has been held that such a waiver is
invalid.11 This decision conforms to Treasury Regula-
tions, which similarly bar waiver in a prenuptial agree-
ment of pension rights acquired by a spouse after the
marriage. The rationale is that only a “spouse” may
waive rights in an ERISA deferred compensation plan,
and a person signing a prenuptial agreement is not yet
a “spouse.” If the plan is not qualified under ERISA,
such as an IRA, then the rule does not apply. One solu-
tion to the problem, if applicable, is to “roll over” ERISA
pension benefits into an IRA before the marriage. The
prenuptial waiver will then apply to the IRA, whereas it
would not to the ERISA pension plan. 

In an effort to overcome the foregoing impediment,
the form agreement sets forth language to carry out the
intention of the parties with respect to the waiver of
pension rights. It imposes upon each of the parties an
obligation, after the marriage has taken place, to effec-
tuate a proper waiver of spousal pension rights. The
possible ability of a party to enforce that provision of the
prenuptial agreement was indicated in dictum in
Richards v. Richards.12

The form prenuptial agreement also contains clauses
commonly referred to as “boiler plate.” One should not
be deceived by relying upon the language in those

clauses. Instead, each must be specifically tailored to the
requirements and facts of each case. There is a recitation
of disclosure as well as a provision for indicating the at-
torneys representing each of the parties. The general
provisions should also be examined to determine
whether changes should be made.

Sample provisions relating to disclosure are con-
tained in the form agreement. Immediately following
the form are additional alternative paragraphs in the
event that maintenance payments are to be included in
the agreement upon a dissolution of the marriage. Life
insurance benefits and a limitation of the waiver of es-

tate rights may also be the
basis for alternate provisions
in the agreement. 

It is not uncommon, espe-
cially among elderly persons,
for parties to be concerned
about the continued resi-
dence of the survivor in the
event of the death of the

other party. Consequently, a provision may be included
in the prenuptial agreement to assure continued occu-
pancy by a surviving spouse. The clause in the form is
skeletal in nature and should be expanded or changed
as appropriate.

A further provision common to prenuptial agree-
ments among older persons relates to a consideration
for long-term care in the event of a disability of one or
both of the spouses. Here again, the paragraph sug-
gested in the form is only a beginning and a simple il-
lustration, which will require embellishment in an ap-
propriate manner.

Good draftsmanship of any agreement mandates that
any expressions used be clearly defined. The form
prenuptial agreement is no exception. Because the word
“remarriage” and the period of time when parties are
“married” have highly significant consequences, it is ab-
solutely essential that those expressions be defined in a
manner in which the parties intend. The definitions
shown in the paragraph in the form are only suggested
and are not designed to be anything more than samples
of what may be considered. They should be changed in
appropriate circumstances to carry out the actual intent
of the parties for whom the agreement is being drafted.

Despite the many cautions to tailor any form agree-
ment to the specific requirements of a case, there per-
sists a continuing inclination simply to copy suggested
provisions. In a prenuptial agreement, in particular, the
practice is extremely dangerous. The form should be
considered as merely an illustration of some of the types
of concerns which should be given consideration, and
the provisions should be changed, expanded or elimi-
nated in order to carry out the specific desires of the par-
ties involved.

Treasury Regulations . . . bar
waiver in a prenuptial agreement
of pension rights acquired 
by a spouse after the marriage.

CONTINUED FROM PAGE 11
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Clearly, prenuptial agreements should not be drafted
by copying forms. Changes in the law mandate special-
ized provisions. The facts of each case must be carefully
analyzed so that the agreement will truly carry out the
intent of the parties. The negotiation of the terms
against a backdrop of the attitudes and reactions of the
parties will often bring to the surface underlying fears,
concerns and desires. In an appropriate case, it may be
wise to collaborate with a skilled matrimonial attorney
experienced in prenuptial agreements, particularly
when substantial assets are involved or complex legal
issues exist.

Query
At some point, a party may be presented with the dif-

ficult determination of the true basis for the contem-
plated marriage: Is it love? Is it money? Is it security? Or
is there a different agenda? The elements of trust, confi-
dence in the relationship, and even greed, often become
a part of the scenario.

It is then that the relationship between the parties is
really challenged, underlying motives and concerns are

revealed and the agreement becomes the true test of
trust, confidence—and love.

1. 92 N.Y.2d 341, 680 N.Y.S.2d 894 (1998).
2. See In re Phillips’s Estate, 293 N.Y. 483 (1944), which held

that parties to a prenuptial agreement, although not in a
confidential relationship with each other, nevertheless
stand in a relation of mutual confidence which calls for
“good faith of a high standard in disclosing those circum-
stances which are relevant to the contemplated arrange-
ment.”

3. 56 N.Y.2d 42, 451 N.Y.S.2d 26 (1982).
4. 90 N.Y.2d 127, 659 N.Y.S.2d 209 (1997).
5. Domestic Relations Law § 236 Part B (3) (DRL).
6. No. 140, 2001 N.Y. LEXIS 3470 (N.Y. Nov. 27, 2001).
7. 92 N.Y.2d 341, 680 N.Y.S.2d 894 (1998).
8. DRL § 236 Part B.
9. 623 So. 2d 1140 (Sup. Ct., Ala. 1993).
10. See Family Court Act § 415.
11. See Hurwitz v. Sher, 789 F. Supp. 134 (S.D.N.Y. 1992).
12. 167 Misc. 2d 392, 640 N.Y.S.2d 709 (Sup. Ct., N.Y. Co.

1995), aff’d, 232 A.D.2d 303, 648 N.Y.S.2d 589 (1st Dep’t
1996).
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Complex Laws and Procedures
Govern Civil Contempt Penalties

For Violating Orders of Protection 
BY MARJORY D. FIELDS

Civil and criminal contempt proceedings pursuant
to Article 19 of the Judiciary Law are complex and
formulaic. This article explores the different pur-

poses and remedies available in Judiciary Law, Domes-
tic Relations Law, and Family Court Act contempt pro-
ceedings to enforce civil orders of protection. 

The standard of proof, the burden of proof, proce-
dures, pleadings, defenses, hearings, findings of fact
and conclusions of law, and judgments for civil con-
tempt under each statute are described here. The latest
Court of Appeals and Appellate Division cases on civil
orders of protection and analogous civil contempt cases
are discussed.1

Standard of Proof
The leading discussion of civil and criminal contempt

pursuant to Judiciary Law §§ 753(A)(3) and 750(A)(3) is
in Department of Environmental Protection v. Department of
Environmental Conservation.2 The Court of Appeals
stated that, to sustain a finding of civil or criminal con-
tempt for violating a court order, it is necessary to es-
tablish that a lawful order clearly expressing an un-
equivocal mandate was in effect, that the party charged
had knowledge of the order, and that there was reason-
able certainty the order has been disobeyed. (See the ex-
cerpt from the opinion in the box on page 23.)

In a subsequent decision, however, the Court of Ap-
peals stated that the standard of proof for civil contempt
is “an issue this Court has yet to determine.”3 The Court
did not reach the issue of the standard of proof because
it was “undisputed” that the respondent had not paid
the court-ordered child support.4 The respondent in
Powers was sentenced to imprisonment.5 The appellate
courts make no distinction in the standard of proof
when incarceration is or is not ordered in Judiciary Law
contempt proceedings.6

In an appeal from a sentence of imprisonment for
civil contempt for violation of a Family Court order of
protection, after Powers, the Appellate Division, Second
Department, held that the standard of proof is “clear
and convincing” evidence.7 The Appellate Division rea-
soned that a proceeding for violation of an order of pro-
tection in Family Court is “civil in nature.”8

The standard of proof is the same in the Family Court
and Supreme Court because the order of protection pro-
visions in the DRL are derived from the FCA and cite it.
It was the intent of the Legislature to clarify that in mat-
rimonial actions the Supreme Court has the power to
provide the same protections and remedies as the Fam-
ily Court.9

In addition, civil contempt proceedings for violation
of orders of protection in both courts must follow the
procedures in Judiciary Law §§ 753(A)(3), 754, 756, 760,
761 and 770. The Judiciary Law makes no distinction be-
tween Family Court and Supreme Court.10

Procedure
In a proceeding alleging violation of an Order of Pro-

tection or Temporary Order of Protection made pur-
suant to DRL § 240(3) or 252, the provisions of FCA § 846
and Judiciary Law §§ 753(A)(3), 754, 756, 760 and 761,
should be applied because the DRL lacks procedures for
violation proceedings. (Both order of protection sections
of the DRL refer to the FCA.) 

Right to Counsel Both parties have a right to counsel
in all proceedings for orders of protection and in all con-
tempt and enforcement11 proceedings for violations of
orders of protection and temporary orders of protec-
tion.12 The court must inform both parties to contempt
and enforcement proceedings that they have a statutory
right to court-appointed counsel if they are indigent, or
to an adjournment to retain counsel. A party may waive
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The pleading must state that the restrained party had
actual knowledge of the order, having been present in
court when the order was made, or the date, place, and
manner of service on the restrained party, making refer-
ence to the attached copy of the affidavit of service of
the order.

If the restrained party was present in court when the
order was made, that party has sufficient “notice” for

“knowledge,” even if the re-
strained party left the court
before receiving a copy of the
order.19

If personal jurisdiction
over the restrained party was
obtained initially by personal
service, but the restrained
party defaulted in the under-
lying proceeding, state how,

when, and where the restrained party was served with
the Order of Protection or Temporary Order of Protec-
tion granted on default.

Hearing A hearing is required when the restrained
party disputes facts or raises legal defenses, only.20

The protected party has the burden of proving a
prima facie case.21

Defenses
Justification The restrained party has the burden of

going forward to establish a defense.22

The respondent in Powers admitted that he failed to
pay the court-ordered child support, but denied that his
failure to pay child support was a willful violation of the
court order. He asserted a defense of inability to pay.23

The court rejected this defense on two grounds: the re-
spondent’s acknowledged income; and the respondent’s
agreement to pay the arrears on a prior enforcement ap-
plication.24

The Powers analysis of the defense to “willfulness”
parallels the ingredients in many Order of Protection
contempt proceedings. Often, restrained parties admit
going to a location from which they are excluded. They
deny, however, a willful violation, asserting a defense of
“justification”: “I was just delivering the child support
payment.” “I was bringing the children presents.” “The
protected party invited me to the child’s birthday
party.” In many instances, the proceedings will have
been commenced by the arrest of the restrained party in
or at the door to the home (workplace, or school) of the
protected party, providing proof beyond a reasonable
doubt that the restrained party violated the order.

None of the “usual” defenses are sufficient to rebut
“willfulness” as a matter of law, when the underlying
order is precise regarding the prohibited conduct.25 Jus-
tification is not a defense to contempt under the Judi-

counsel after being informed of this right in open
court.13 A protected party who prevails in a contempt
proceeding may recover counsel fees from the re-
strained party.14

Notice of Petition or Motion Family Court Act § 846
and Judiciary Law § 756 provide that an application to
punish for civil contempt may be made by notice of
motion or order to show cause in accordance with the
procedure for a motion on
notice in any action. The ap-
plication must contain the
notice that the purpose is to
punish the accused for con-
tempt of court by fine and
imprisonment. It must con-
tain the statutory language
set forth in FCA § 846 and Ju-
diciary Law § 756 “in a size
equal to at least eight point bold type.”

Service Moving papers are to be served no less than
10 days nor more than 30 days before the return date,
except by order of the court.15 Service must be upon the
restrained party personally, unless service on the attor-
ney for the accused is ordered.16 The FCA, however, re-
quires reasonable effort to effect personal delivery as a
condition for obtaining an order for another method of
service.17 Family Court Act § 846(c) also provides that
when service is by other than personal delivery “no
order of commitment may be entered upon default in
appearance” by the accused. The court, however, may
issue a warrant for the arrest and production in court of
the defaulting, restrained party.

Warrant Family Court Act §§ 846(d) and 827(a) pro-
vide that the court may issue a warrant for the arrest of
the accused when the summons cannot be served; the
accused failed to obey the summons; the accused is
likely to leave the jurisdiction; the summons would be
ineffectual based upon the history of the case; the safety
of the party and children are endangered; or there are
aggravating circumstances as defined in FCA
§ 827(a)(vii). The Supreme Court has all the powers of
the Family Court and may issue a warrant under the
same circumstances.

Pleadings
The petition or affidavit alleging violations must

state that the restrained party violated an explicit, law-
ful mandate of the court. It must specify the order or
judgment by date, that it was in effect on the dates when
the violations occurred, that the court had jurisdiction
over the restrained party and the provision alleged to
have been violated. The act or course of conduct which
violated the order, the dates or period of time, and the
places of the alleged violations must be stated.18

The petition or affidavit alleging
violations must state that the
restrained party violated an
explicit, lawful mandate.
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ciary Law, except in the limited circumstances of “in-
ability, arising from imminent peril, to comply with the
order.”26

A cognizable legal defense to the claim of willfulness
must be decided by the court after a hearing.27

Defect in the Petition or Motion The Court of Ap-
peals has held that in a criminal prosecution for con-
tempt pursuant to the Penal Law based on a charge of
violation of an order of protection, any challenge to the
legal sufficiency of the accusatory instrument, 

including whether the order was in effect on the date of
the contumacious conduct, was a matter to be raised as
an evidentiary defense to the contempt charge, not by in-
sistence that this information was jurisdictionally de-
fective without annexation of the order to that ac-
cusatory instrument. Defendant’s failure to raise an
issue before the District Court as to whether the order
was in effect when the offense allegedly occurred thus
precludes its consideration here.28

Thus, by analogy, any defense based on the legal suf-
ficiency of an affidavit, petition, or pleading in a civil
contempt proceeding must be raised in the trial court,
Supreme Court, or Family Court, or it is waived.

Jurisdictional Defenses Lack of personal service is a
defense to be raised and decided by the trial court. Ser-
vice of the contempt motion or petition alleging a viola-
tion of an order of protection or temporary order of
protection must be by personal delivery.29 Any other
method of service must be approved by the court after a
showing of reasonable efforts at personal delivery.30

Another defense that may be raised is lack of service
or notice of the underlying order. The restrained party
must have been served with the order to be enforced, or
have been present in court when the order was made.31

These issues of service and notice must be presented
to the trial court, or they will be deemed waived.32

Unclear Underlying Order The trial court must de-
termine whether the underlying order prohibited the
conduct alleged as a violation explicitly. “A contempt
finding should only be made when ‘. . . the order vio-
lated is clear and explicit and . . . the act complained of
is clearly proscribed.’”33

Arguments and Evidence
Factual Evidence Assuming there will be an appeal

after a finding of contempt and a disposition of a fine or
imprisonment, counsel should paint a picture of each
party for the appellate courts. Questions regarding the
respective parties’ height and weight, martial arts or
military training, physical fitness, ages, and health may
be relevant to the issue of violation of an order of pro-
tection.

Elicit a clear, concise description of the acts or course
of conduct alleged: where they occurred, and when. The

Court of Appeals on
Punishment for Contempt

Excerpt from Department of Environmental Protec-
tion v. Department of Environmental Conservation1

This court’s power to punish for civil and criminal
contempt is found respectively in Judiciary Law
§ 753(A)(3) and § 750(A)(3). Although the same act
may be punishable as both a civil and a criminal con-
tempt, the two types of contempt serve separate and
distinct purposes. A civil contempt is one where the
rights of an individual have been harmed by the con-
temnor’s failure to obey a court order. Any penalty
imposed is designed not to punish but, rather, to com-
pensate the injured private party or to coerce compli-
ance with the court’s mandate or both. A criminal
contempt, on the other hand, involves an offense
against judicial authority and is utilized to protect the
integrity of the judicial process and to compel respect
for its mandates. Unlike civil contempt, the aim in a
criminal contempt proceeding is solely to punish the
contemnor for disobeying a court order, the penalty
imposed being punitive rather than compensatory.

In keeping with a civil contempt’s distinct pur-
pose, it must be established that the rights of a party
to the litigation have been prejudiced. In a criminal
contempt proceeding, no such showing is needed
since the right of the private parties to the litigation is
not the controlling factor. A key distinguishing ele-
ment between civil and criminal contempt is the de-
gree of willfulness of the subject conduct. To be found
guilty of criminal contempt, the contemnor usually
must be shown to have violated the order with a
higher degree of willfulness than is required in a civil
contempt proceeding.

Despite these distinctions, the two categories of
contempt share some common elements. To sustain a
finding of either civil or criminal contempt based on
an alleged violation of a court order it is necessary to
establish that a lawful order of the court clearly ex-
pressing an unequivocal mandate was in effect. It
must also appear with reasonable certainty that the
order has been disobeyed. Of course, the party
charged must have had knowledge of the court’s
order.

1. 70 N.Y.2d 233, 239–40, 519 N.Y.S.2d 539 (1987) (empha-
sis added) (citations omitted).
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reactions of the protected party and the children are sig-
nificant elements which should be presented through
testimony.

Credibility Argument When the facts are disputed,
the trial court has the burden of assessing credibility,
and placing that assessment on the record. In a bench
trial, the trier of fact may ask questions the court deems
necessary to complete the record.34

The trial court has the “unique opportunity” to ob-
serve the witnesses and assess their credibility.35 Thus,
in addition to marshaling the facts, a summation should
include descriptions of the witnesses’ affect and de-
meanor during the proceeding.

The parties’ demeanor during their testimony and
while listening to other witnesses can be part of the
basis for the court’s decision:
• Did the witness include appropriate emotional and
sensory details in his or her testimony? Were the wit-
ness’s tears or pained expression consistent with the
content of the testimony?
• Did the witness demonstrate selective memory:
remember insignificant events, but forget major or ex-
traordinary events? Remember remote events but not
recent events [absent indication of illness or brain dam-
age]? Did the witness contradict himself or herself? Did
the witness change his or her answers concerning
salient details? 
• Did the witness respond to questions by asking ques-
tions? Was the witness responsive to questions? Did the
witness volunteer irrelevant information? Pause before
answering simple questions? Embellish answers? Pre-
sent long monologues when there was no question be-
fore the witness? Rush to present self-serving explana-
tions, or place blame on others before the examination
commenced? 
• Did a party laugh derisively during the testimony of
the other party? Did a party call out during testimony
by others, or show lack of self-control in other ways?
• You “know” the witness is fabricating: Can you artic-
ulate for the court the basis of this conclusion? Say it on
summation, so it goes into the decision and Findings of
Fact.

Issues of Law Make sure all the disputed elements
essential to a contempt determination are presented in
testimony or documentary evidence.36

Findings of Fact and Conclusions of Law
The court must make findings of fact, and conclu-

sions of law. This can be done in an oral or written deci-
sion. The key issues normally are:
• Was personal jurisdiction obtained over the re-
strained party in the underlying proceeding?
• Was notice given of the contents of the underlying
order?

• Was the mandate in the underlying order explicit?
(State what is provided.)
• Was there personal service of the contempt motion?
• Was the statutory contempt notice on the notice of
motion or order to show cause?
• Was the order violated by the restrained party in that
the restrained party committed specific acts? (If so, re-
cite them.)
• Did the restrained party present a credible factual de-
fense?
• Did the restrained party present a defense as a matter
of law?

Counsel or the court may prepare a written judgment
to be signed so it can be entered, served, and executed. 

When the penalty is incarceration, there must be a
provision for the contemnor to purge the contempt, if
that is appropriate in the circumstances of the pro-
scribed conduct. When committing a party to the cus-
tody of a sheriff or commissioner of corrections, a com-
mitment order must also be signed.

When the penalty is a fine, the judgment must spec-
ify when and where the fine is to be paid.

Admonish and Educate
Informing the restrained party of the consequences of

violating the Order of Protection may have a deterrent
effect. Many judges in matrimonial actions and Family
Court family offense proceedings inform the parties at
the time a Temporary Order of Protection or Order of
Protection is made that “invitations” to the protected
party’s home or to otherwise ignore the order should be
declined, because the police must arrest the restrained
party when they find the restrained party at the pro-
tected party’s home.

In addition, the court may tell the restrained party
that violation of the order may be the basis of a criminal
prosecution for a felony, conviction for which may re-
sult in a sentence exceeding five years of imprison-
ment.37

This information regarding compliance and the con-
sequences for violation of a temporary order of protec-
tion or an order of protection should be provided by
counsel to their respective clients, whether or not the
court gives this admonition.

Penalties
Incarceration The Court of Appeals has held that

consecutive six-month sentences may be imposed for
multiple violations of an order of protection pursuant to
FCA § 846-a.38 This decision applies to violations of
Supreme Court orders of protection and Temporary Or-
ders of Protection, as well as to Family Court orders. 

The court may order forfeiture of bail as provided in
Criminal Procedure Law article 540 (CPL).
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Firearms Surrender Domestic Relations Law
§ 240(3)(e) provides that when the Supreme Court de-
termines that a temporary order of protection or an
order of protection has been violated, the court may
make an order pursuant to FCA § 842-a requiring sur-
render of firearms, and revoking the restrained party’s
license to carry or repair firearms as set forth in CPL
§ 400.00. 

When the court finds that
the restrained party inflicted
“serious physical injury” as
defined in Penal Law
§ 10.00(10), threatened to use
a deadly weapon or danger-
ous instrument as defined in
Penal Law § 10.00(12) and
(13), or committed any vio-
lent felony as defined in Penal Law § 70.02, the court
must order the surrender of firearms and revoke the
firearms license of the restrained party.39

In addition to civil contempt proceedings and state
criminal contempt prosecution pursuant to Penal Law
§§ 215.51 and 215.52, federal prosecution by federal au-
thorities for violation of the federal gun control statutes
is possible.40 The Federal Gun Control Act creates an
“official-use exception”41 to the firearms surrender re-
quirement when the restrained party is in the military or
law enforcement personnel for “line of duty” use. This
exception does not apply to people convicted of com-
mitting a federal or state misdemeanor that involved
use or attempted use of physical force or threatened use
of a deadly weapon. In addition, the restrained party
must have been represented by counsel and tried by a
jury, or waived these rights, and been a member of the
protected party’s family.42

Damages, Counsel Fees, Fines, and Restitution The
Supreme Court may impose a fine on the restrained
party to be paid to the protected party in an amount suf-
ficient to indemnify the aggrieved party for a loss or in-
jury resulting from the misconduct of the restrained
party in violation of an order.43 When actual damages
are not proven, a fine may be imposed in an amount
equal to the protected party’s litigation costs and ex-
penses, plus $250.44

In addition, the restrained party may be required to
pay the protected party’s counsel fees for the enforce-
ment proceeding pursuant to DRL § 240(3)(a)(6).

The Domestic Relations Law and Family Court Act
provide for restitution up to $10,000 when the protected
party had not been compensated for actual losses in any
other manner.45

Expanded Orders of Protection The Supreme Court
has all the powers of Family Court even though the pro-
visions of FCA § 846-a are not set forth in the DRL. Thus,

the Supreme Court may enter a new Order of Protection
or Temporary Order of Protection with additional limi-
tations on the restrained party. 

The duration of the new order may be the same as
any order granting or denying visits to the restrained
party, or up to three years.46 The new order must be
served on the restrained party in the same way the
prior order was served, unless the restrained party is

present and receives the
order in court. 

The protected party
should not leave court with-
out a conformed copy of the
new order. The court clerk
will transmit the new order
to the State Registry of Or-
ders of Protection and War-

rants electronically or by fax. When the clerk transmits
the order by fax, it will be entered into the Registry the
next day.

Criminal Prosecution for Violation Simultaneous
criminal prosecution and civil contempt proceedings
may be brought for the same violation.47 In that circum-
stance, counsel in the civil contempt proceeding are
obliged to inform the court of the status of any criminal
prosecution. The Court of Appeals held that “parallel
court proceedings in different venues” are permitted
when the relief is different, in cases addressing the issue
of double jeopardy.48

Conclusion
Like fraud, contempt is formulaic: plead each ele-

ment explicitly; follow the pleading like a road map at
trial; point out every milestone. Prepare a canned mem-
orandum of law for each element, then update the mem-
orandum every time you use it. 

After the court renders its decision, draw findings of
fact and conclusions of law (if the court does not do this
in an oral or written decision) and a judgment. Again,
state the issues that must be determined in the specific
case to justify a judgment of contempt. Remember to
provide a way for the contemnor to purge the contempt,
if possible under the circumstances. Settle the proposed
findings of fact and conclusions of law and a judgment
on notice promptly after the court renders its decision. 

Conform and serve the contemnor personally with a
copy of the findings of fact and conclusions of law and
a judgment with notice of entry, promptly.

1. This article does not discuss Penal Law article 215 prose-
cutions, in which the standard of proof is beyond a rea-
sonable doubt and all procedures are the same as in all
other prosecutions under the Penal Law.

2. 70 N.Y.2d 233, 519 N.Y.S.2d 539 (1987).

Contempt is formulaic: plead each
element explicitly; follow the
pleading like a road map at trial;
point out every milestone.
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3. Powers v. Powers, 86 N.Y.2d 63, 68, 629 N.Y.S.2d 984
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protection and temporary orders of protection and for
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63, 629 N.Y.S.2d 984 (1995) compare, FCA §§ 454(3)(a),
455(5) with DRL §§ 240, 245. 
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12. DeMarco v. Raftery, 242 A.D.2d 625, 626, 662 N.Y.S.2d 138
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13. People v. Kaltenbach, 60 N.Y.2d 797, 469 N.Y.S.2d 685
(1983).

14. DRL § 240(3)(a)(6); FCA § 842(f); Judiciary Law § 773
(“Jud. Law”).

15. Jud. Law § 756.
16. Jud. Law § 761.
17. FCA § 826(b).
18. Jud. Law § 756; FCA § 846. 
19. People v. Wood, 95 N.Y.2d 509, 514, 719 N.Y.S.2d 639

(2000); McCain v. Dinkins, 84 N.Y.2d 216, 226, 616 N.Y.S.2d
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Westchester Family Court Program

Student Attorneys and Mentors
Help Domestic Violence Victims

It is 5:30 in the evening and the staff at the Westchester County Courthouse is thinning quickly. The Family Court wait-
ing room is empty except for an attorney, a law student, and a client who was a recent victim of domestic violence. This trio
has been together for the better part of what has turned out to be, for this battered woman, one of the most decision-filled days
of her life. 

Finally, the student attorney hands the client a copy of an Order of Protection and explains the details of the custody and
support proceedings that were initiated that day. The woman extends her hand. As she clasps the future attorney’s hand in
both of hers and stares into the unexpecting eyes of this young student, the client says, “Thank you so much. I couldn’t have
done it without you.”

___________________________________________________________________

BY VICTORIA L. LUTZ AND AMY BARASCH

Since its inception in the fall of 1999, the Family
Court Legal Program (FCLP) has assisted more
than 1,000 victims of domestic violence and filed

more than 1,500 cases on their behalf and that of their
children. Although no organization can guarantee
safety for battered women, the FCLP has helped its
clients become safer by providing carefully tailored or-
ders of protection, referrals to necessary services, and
advice regarding the entire legal process. As a result,
these traumatized and often conflicted clients know
what to expect and how to proceed.

The FCLP is the product of a partnership formed by
three organizations: the Pace Women’s Justice Center,
which conducts the program; Westchester-Putnam
Legal Services, which provides continuing representa-
tion in some cases; and Westchester County, which
funds the program. This externship handles matters
ranging from simple disorderly conduct to serious as-
sault and stalking incidents. For clients who choose to
proceed in criminal court as well, externship staff ex-
plains that option. 

The FCLP was established in October of 1999 to serve
victims of partner violence who access the White Plains
Family Court. Since that time, it has been housed in a
specially created office suite in the Westchester County
Courthouse. On February 5, 2002, the program ex-
panded, and a second location was established at the
Yonkers Family Courthouse. These two sites expect to
provide legal redress to more than 1,000 victims of do-
mestic violence and their children annually. As the ini-
tiator of these programs, County Executive Andrew
Spano, stated at the official opening of the Yonkers site:
“The fact that we have gathered here today is proof that
this program is working. Women who have been abused

need a safe place to go where they know their interests
will be given priority, and that’s exactly what this pro-
gram provides.” Mr. Spano ended his remarks by reaf-
firming his ultimate goal of expanding the FCLP so that
it is available countywide.

One-Stop Shopping for Petitioners
The FCLP offers immediate legal advice and repre-

sentation to battered women petitioning the Family
Court. A student under the supervision of an on-site at-
torney interviews each woman who chooses to use the
program’s free services. The student drafts a petition for
an Order of Protection, as well as for custody if neces-
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sary. An on-site representative of the Child Support En-
forcement Unit drafts child support petitions. The client
then files all three petitions and is represented by the
student working under a Student Practice Order (al-
ways accompanied by an at-
torney from the FCLP) in
front of the judge on the
Order of Protection. 

Domestic violence advo-
cates from the Mental Health
Association or the West-
chester Office for Women
conduct safety planning
analysis with each client,
and shelter referrals are dis-
cussed in every case. If the Order is issued, the client is
advised regarding service of process and the next court
appearance. Generally, the FCLP staff represents clients
on their second court date if there is no custody dispute;
all other cases are referred during the client’s initial
FCLP visit to Pace’s partner, Westchester-Putnam Legal
Services, for ongoing legal representation.

Role of the Law Students
Pace Law School students work at the FCLP as part

of an externship during the academic year and simulta-
neously take a semester-long seminar on domestic vio-
lence. Many continue to work with the center on other
projects after the semester is over. 

The decision of some students to continue working
with victims of domestic violence in other legal matters
supports our belief that the program is meeting two of
its major goals—to train future lawyers about domestic
violence, and to encourage some of them to pursue this
interest as a field of practice. The center itself has, over
its decade of existence, hired four Pace Law School
graduates who had started working there as law stu-
dents. 

During the past two and a half years, more than four
dozen law students have worked at the FCLP. During
the summer, the program takes applications from law
students from around the nation who are interested in
participating. We hope that by spreading the word
about the FCLP, other law schools will be encouraged to
set up similar programs in their local courts. 

This type of a public-private partnership reaps a va-
riety of long-term benefits. For clients, the child support
collection presence in the White Plains site alone has
produced more than a $700,000 return for the clients it
has seen. For law students, the program has provided a
unique opportunity to work directly with many clients.
And we expect the community to benefit exponentially
when lawyers graduate and practice for decades with a
heightened degree of sensitivity to family violence in-
tervention. 

The principal beneficiaries, however, are the victims
of domestic violence who annually receive legal assis-
tance in Westchester from the program and would oth-
erwise appear in court without legal representation.

Equally dramatic is the im-
pact that the FCLP has on its
student attorneys. Renée
Fischer took advantage of the
externship in the spring of
her second year and found it
an invaluable experience. She
reported that she learned
practical legal skills as well as
a new insight into the com-
plex world of victims of do-

mestic violence. “Dealing with these women instilled in
me tremendous respect for their courage, discipline, in-
genuity, and humility,” she said, adding that the experi-
ence helped her to feel much more confident speaking
in court. Melissa DeBartolo, a current third-year stu-
dent, was not sure what her field of practice would be
until working at the FCLP convinced her to pursue a ca-
reer in public interest law. Students, who range from 23-
year-old females to 63-year-old males, are always ex-
cited to be trained, mentored, and then to be actually
interviewing, writing petitions for, and orally arguing
on behalf of clients every day that they are at the ex-
ternship.

Objectives of the FCLP
The FCLP was created for two reasons: (1) so that

women who need the personal and less public redress
offered by civil courts, such as custody and child sup-
port, can obtain that critical relief with the assistance of
an attorney; and (2) so that future generations of law
students trained and working in this program will pro-
vide far better representation to victims of domestic vi-
olence than the majority of attorneys have in the past. 

Because most orders of protection in the United
States are civil, but most of our national intervention
funding and initiatives over the past two decades have
been around criminal intervention, the FCLP is a direct
response to the unmet legal needs of battered women in
the civil arena.

Women who come through the program receive sig-
nificant benefits that have long-term ramifications. One
major advantage of the FCLP is the reduced time it takes
women to receive child support. Many women feel
trapped in abusive relationships because of financial
constraints. 

Without the assistance of the FCLP, women who file
for an Order of Protection and also want to get child
support must make an independent appointment with
the child support office, usually in no sooner than two
weeks, and then wait another six to eight weeks for their

For clients, the child support
collection presence in the 
White Plains site alone has
produced more than a $700,000
return for the clients it has seen.
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first court appearance. At the court appearance they re-
ceive an Order of Support, but it usually takes another
three or four weeks before the applicant begins receiv-
ing checks. 

When an FCLP representative from the Office of
Child Support interviews women the day they petition
for their orders of protection, these victims can leave the
courthouse that same day with an enforceable Tempo-
rary Order of Child Support—in addition to a Tempo-
rary Order of Protection. Often the court then is able to
schedule all three of the client’s court cases—Orders of
Protection, Child Support, and Custody—for the same
return date. This “one-stop shopping” approach saves
both the client and the courthouse valuable time, and
significantly advances the date on which the client can
expect to receive child support.

Client Satisfaction
In early 2001 the FCLP began a series of informal fol-

low-up interviews with women who had been through
the program to make sure the program was providing
the right combination of resources, and to see if the
women felt that they had benefited from its presence.
Results to date confirm our belief that the FCLP is pro-
viding much-needed representation, information, and
reassurance on what is otherwise an overwhelming day.
In the words of one client, “Everyone was very helpful
when I felt desolate and alone. The process helps the
abuser to respect the victim.” By and large, women who
have been assisted by the program seem to feel empow-
ered by the Order of Protection, and feel that they knew
what to expect from the court system.

One dramatic change produced by the FCLP has
been the increase in the percentage of victims of domes-
tic violence who come to court on the return date that
follows issuance of every Temporary Order of Protec-
tion. A battered woman who has been granted a Tem-
porary Order of Protection frequently does not return to
court to pursue a Permanent Order of Protection for a
myriad of reasons. In some jurisdictions 30 percent to 50
percent of battered women do not return to court, which
usually results in the dismissal of their temporary or-
ders. The rate of FCLP returns to our staff and students
averages 80 percent to 100 percent. In January of 2002,
for example, the rate was 100 percent. Making Family
Court legal systems user-friendly and client-focused is a
priority of the program that is reaping obvious results.

Conclusion
Creative approaches, dogged persistence, and a coor-

dinated community response are needed to insure that
no victim of domestic violence is denied an Order of
Protection simply because she did not have professional
legal assistance to argue her case. In 1994, representa-
tives of the Pace Women’s Justice Center and the law
school administration met with local judges. All wanted
to create this program, but it took the Westchester
County executive and the Board of Legislators to bring
it about. 

The Chief Justice of the Court of Appeals, Judith
Kaye, has expressed our objective most succinctly: “If
domestic violence cases don’t fit the mold, don’t blame
the cases, change the mold.”

And justice for all?
In communities across New York State, poor
people are facing serious legal problems.
Families are being illegally evicted. Children are going
hungry. People are being unfairly denied financial assis-
tance, insurance benefits and more. They need help. We
need volunteers.

If every attorney did just 20 hours of pro bono work a
year – and made a financial contribution to a legal ser-
vices or pro bono organization –
we could help them get the
justice they deserve. Give your
time. Share your talent.
Contact your local pro bono
program or call the New York
State Bar Association at
518-487-5641 today.

Sponsored by the New York State Bar Association
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The Wrongly Convicted May Recover
Civil Damages, But Must Meet
Exacting Standards of Proof

BY TERRY JANE RUDERMAN

The advances in the reliability of genetic evidence
have brought to the forefront, once again, a
dilemma that is at the core of our criminal justice

system—the conviction of the innocent. How do we en-
sure that the true criminal is convicted, yet at the same
time prevent the tragedy of sending the innocent person
to prison? When the latter does occur, what obligations
do we as a society have to the wrongly punished? 

Before 1984, “relief for a person, who had been un-
justly convicted and imprisoned, was usually ‘limited to
the common law torts of malicious prosecution and false
imprisonment, special legislative action, and a claim for
damages following a gubernatorial pardon.’”1 This arti-
cle addresses the statute enacted in 1984, which provides
a remedy for the unjustly convicted, and the hurdles that
face a party seeking to recover under this law.

The Nature of the Action
In 1984, the state assumed a “moral obligation” to in-

nocent persons who had been unjustly convicted.2 Rec-
ognizing that despite the procedural safeguards built
into our system, and through no fault of their own, in-
nocent persons had been convicted, the New York State
Legislature enacted a means of redress that went be-
yond existing tort remedies. Incorporating the recom-
mendations of the New York State Law Revision Com-
mission, it passed section 8-b of the Court of Claims Act,
creating a claim for unjust conviction and imprisonment
against the state.3 The linchpin of the claim is inno-
cence.4

Unlike malicious prosecution, culpability is not an el-
ement of an unjust conviction claim. It is not necessary
for the person seeking damages to establish that some-
one’s culpable acts resulted in the conviction.5 The leg-
islature sought to create a balance between the “goals of
compensating innocent individuals who had been un-
justly convicted and imprisoned, and foreclosing frivo-
lous suits against the State.”6 To recover under this
statute, claimants must prove their claims by clear and
convincing evidence.7 The statutory scheme is exacting,
the evidentiary burdens demanding.

Claimant’s Pleading Burden
The statute provides:

The claim shall state facts in sufficient detail to permit
the court to find that claimant is likely to succeed at trial
in proving that (a) he did not commit any of the acts
charged in the accusatory instrument or his acts or
omissions charged in the accusatory instrument did not
constitute a felony or misdemeanor against the state,
and (b) he did not by his own conduct cause or bring
about his conviction. The claim shall be verified by the
claimant. If the court finds after reading the claim that
claimant is not likely to succeed at trial, it shall dismiss
the claim, either on its own motion or on the motion of
the state.8

The requirements of this statute are strictly con-
strued.9 The statute places the burden on the claimant to
provide specific details and the requisite documentary
evidence to demonstrate a likelihood of success at trial
in proving innocence.10 The difficulty in making this
showing means that many of these claims cannot with-
stand a motion to dismiss. For example, in Torres v.
State,11 the claimant’s conviction for criminal possession
of a controlled substance in the first degree was re-
versed and the indictment dismissed because the Ap-
pellate Division found that the defense of entrapment
had been established by a preponderance of the credible
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evidence. The subsequent unjust conviction claim was
dismissed on defendant’s motion for summary judg-
ment because entrapment is not a defense that “negates
the commission of the crime charged or the existence of
any element thereof.”12 In addition, reversals based
upon ineffective assistance of counsel or double-jeop-
ardy grounds are similarly excluded from coverage
under the statute.13

It is not enough for a claimant merely to proclaim in-
nocence, and dismissals are common. The standard for
granting a motion to dismiss is “not likely to succeed at
trial” and the standard at trial is “clear and convincing
evidence.” As a result, if the facts alleged indicate that
the claimant will not be able to meet this exacting bur-
den at trial, then it follows that such a claimant cannot
withstand a motion to dismiss because success at trial is
unlikely. To that extent, the trial standard is relevant to
the pleading/dismissal standard.14 As might be ex-
pected, where a claimant has admitted his guilt in a
criminal trial, the likelihood of proving innocence by
clear and convincing evidence is nonexistent and a mo-
tion for summary judgment to dismiss the unjust con-
viction claim will succeed.15

Claimants must also establish that they did not, by
their own conduct, cause or bring about their own con-
victions. The purpose of this requirement is to “ensure
that one is not rewarded for his own misconduct.”16 The
Commission Report lists five examples of conduct that
would preclude a claimant from recovering under the
statute: (1) giving an uncoerced confession of guilt,
(2) removing evidence, (3) attempting to induce a wit-
ness to give false testimony, (4) attempting to suppress
testimony, and (5) concealing the guilt of another.17 The
list was intended to be illustrative and not exclusive.
Therefore, other conduct may form the predicate for
denying a claimant recovery as well.18 While this re-
quirement has also proven to be a stumbling block for a
claim’s survival at the motion stage,19 it is not necessar-
ily fatal. A claimant who failed to testify at his own
criminal trial was not found to have brought about his
conviction within the meaning of the statute.20

Claimants also have had limited success in winning
their own motions for summary judgment seeking a
finding of liability against the state. The exceptions have
arisen primarily where a claimant’s conviction had been
reversed or vacated on the grounds of newly discovered
serological21 or DNA evidence.22

Claimant’s Burden of Proof at Trial
To prevail on a claim for unjust conviction under

Court of Claims Act section 8-b, the claimant must es-
tablish by clear and convincing evidence that:
(1) Claimant was convicted of one or more felonies or

misdemeanors, was sentenced to a term of impris-

onment thereon, and has served all or part of that
sentence; and

(2) Claimant’s judgment was reversed or vacated pur-
suant to one of the following statutorily enumer-
ated grounds:

(a) Pursuant to N.Y. Criminal Procedure Law 440.10
(hereinafter “CPL”) on the basis that the court
lacked jurisdiction; the judgment was procured by
duress, misrepresentation or fraud; the material ev-
idence adduced at trial was false; the defendant was
incapacitated; or there has been newly discovered
evidence;23

(b) Pursuant to CPL 470.20 reversing a judgment after
trial on one of the grounds referred to above; legal
insufficiency; or the verdict was against the weight
of the trial evidence;

(c) Pursuant to comparative provisions of the former
code of criminal procedure or subsequent law or;

(d) That the statute or its application, on which the ac-
cusatory instrument was based, violated the Consti-
tution of the United States or the State of New York;

(3) Claimant did not commit any of the acts charged in
the accusatory instrument; and

(4) Claimant’s own conduct did not cause or bring
about the conviction.

A claimant must demonstrate, by clear and convinc-
ing evidence, his or her entitlement to the relief re-
quested. As the Court of Appeals stated in Reed v. State,24

the task facing a claimant who brings an unjust convic-
tion claim “is certainly not a simple one. . . . [W]hile
the Legislature specified that courts should ‘give due
consideration to difficulties of proof caused by the pas-
sage of time, the death or unavailability of witnesses,
the destruction of evidence or other factors not caused
by such persons’ (Court of Claims Act § 8-b[1]), it also
allocated to claimants the heavy burden of proving their
innocence by clear and convincing proof.”25

The clear and convincing evidence standard requires
a quantum of proof establishing a high degree of proba-
bility.26 It is thus more demanding than the preponder-
ance of the evidence standard, which ordinarily applies
in a civil trial. The proof cannot be “loose, equivocal or
contradictory.”27 A claimant’s conclusory and self-serv-
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ing testimony is insufficient to carry this heavy bur-
den.28 An acquittal is not the equivalent of innocence29

and a reversal of a criminal conviction does not establish
innocence.30

Part of the claimant’s burden is to prove, by clear and
convincing evidence, that he or she did not cause or
bring about the conviction. There are varying interpre-
tations of just what conduct constitutes contributing to
one’s own conviction. As an-
ticipated by the examples set
forth in the Commission Re-
port, a claimant’s uncoerced
confession, though subse-
quently shown to be false
and illegally obtained,31 as
well as an incriminating
statement,32 have precluded
redress under the statute.
Additionally, in Williams v.
State,33 where a claimant directed his attorney not to call
his wife to testify (presumably in order to avoid incrim-
inating her), his actions barred his recovery. The Court
of Appeals reasoned that, had the wife taken the stand,
the claimant might have been acquitted. Thus, the Court
concluded that the claimant’s express direction to his at-
torney may well have contributed to the claimant’s con-
viction.

In contrast, where an attorney had failed to seek an
adjournment or to call a witness who had telephoned
the attorney the night before summation with addi-
tional information, such conduct was not attributable
to the claimant.34 Nor was a claimant found to have
brought about his conviction where he exercised his
constitutional right and chose not to testify at his crimi-
nal trial.35 A determinative factor in reconciling the
holdings in these cases appears to be whether claimant
had undertaken some affirmative act rather than having
made a strategic trial decision, especially one involving
a constitutional right.

Damages
The statute requires the court to award damages that

fairly and reasonably compensate the claimant.36 The
Commission Report indicates that no statutory restric-
tions should be imposed on the amount or type of dam-
ages awarded, and that traditional methods of deter-
mining damages should be employed.37

Both pecuniary and nonpecuniary damages are re-
coverable. The relevant time period is from conviction
to the end of imprisonment,38 with consideration given
to any continuing damages. In most cases, the pecuniary
damages sought consist of the loss of past and future
earnings that are the direct result of incarceration. In

order to establish these amounts, experts are often
called to testify.39

The primary types of non-pecuniary damages are
loss of reputation, humiliation and emotional distress
resulting from imprisonment; the last would include
discomfort, fear, lack of privacy, and loss of freedom.
Courts have considered that this anguish is heightened
by the knowledge of one’s innocence. It is certainly dif-

ficult to place a dollar
amount on the loss of liberty,
and decisions reflect a range
of recoveries depending
upon the individual circum-
stances of each claimant.

There is no fixed dollar
amount applicable to any
given time period. For exam-
ple, in Kotler v. State, the
court determined that

claimant should be compensated at a rate of $125,000
per year for his non-pecuniary damages, or $1,335,000
for the ten years and eight months he was unjustly in-
carcerated.40 Another claimant, who was found to have
been unjustly convicted for rape, recovered $450,000
after having served two years, one month in prison,
which included $275,000 for past pain and suffering and
$175,000 in damages for the remainder of his life.41 In
contrast, in Johnson v. State, a claimant who had served
747 days of his sentence of 30 months to five years was
awarded only $40,000 for his loss of reputation, humili-
ation and pain. The court took into account the fact that
this particular claimant had a prior criminal record and
numerous incarcerations.42

Conclusion
New York’s Unjust Conviction Act has given

claimants a vehicle for recovery, but it is not without
its hurdles. To prevail, claimants initially must over-
come motions to dismiss, and, if they succeed, must
then meet an exacting burden of proof at trial. Accord-
ingly, there have been a relatively limited number of
judgments awarded—but recovery is certainly possible
in a proper case.
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Grounds May Exist to Challenge
Orders Suspending Speedy Trials In

Aftermath of September Attack
BY PAUL G. FEINMAN AND BROOKS HOLLAND

In the initial weeks after the attack on the World Trade
Center, prosecutors announced “not ready” on many
criminal matters, citing to the WTC disaster as the

cause of the delay. The time now has arrived when de-
fendants may challenge many of these delays in mo-
tions to dismiss under Criminal Procedure Law § 30.30
(CPL), New York’s speedy prosecution statute.1 (See Box
on page 35.) 

Normally, CPL § 30.30 would require prosecutors to
defend these delays case-by-case, by demonstrating “ex-
ceptional circumstances.”2 On September 11, 2001, how-
ever, Governor Pataki issued Executive Order 113, de-
claring a “state disaster emergency.”3 On September 12,
2001, the governor amended that Order with Order
113.7, which “temporarily suspend[ed] and modif[ied]”
several statutes imposing time limitations on certain ac-
tions, including CPL § 30.30. And, on October 5, 2001,
the governor issued Order 113.28, which provided that
after October 12, 2001, Order 113.7 would expire, but
that the WTC disaster would constitute an “exceptional
circumstance” until January 7, 2002.4

The governor’s executive orders may thus have re-
lieved prosecutors of some or all of their usual burden
of justifying delays that followed the WTC disaster. This
article identifies arguments that courts may encounter
when reviewing § 30.30 motions that implicate these ex-
ecutive orders, including the validity of Order 113.7 in
suspending CPL § 30.30. It also addresses the potential
applicability and scope of Order 113.7 regarding both
§ 30.30 release and § 30.30 dismissal, and the question of
whether Order 113.28 raises concerns about separation
of powers. 

Order 113.7
Order 113.7 provides in pertinent part:

I hereby temporarily suspend, from the date the disas-
ter emergency was declared, pursuant to Executive
Order Number 113 . . . until further notice, the follow-
ing laws:

Section[   ] . . . 30.30 of the [CPL], so far as it bars crim-
inal prosecutions whose limitation period concludes
during the period commencing from the date that the

disaster emergency was declared . . . on September 11,
2001, until further notice.

Executive Law § 29-a(1) provides:

Subject to the state constitution, the federal constitution
and federal statutes and regulations, and after seeking
the advice of the commission, the governor may by ex-
ecutive order temporarily suspend specific provisions
of any statute, local law, ordinance, or orders, rules or
regulations, or parts thereof, of any agency during a
state disaster emergency, if compliance with such pro-
visions would prevent, hinder, or delay action neces-
sary to cope with the disaster.

Executive Law § 29-a(2) subjects the governor’s sus-
pension authority to further “standards and limits”: “no
suspension shall be made for a period in excess of thirty
days,” unless the governor reconsiders “all of the rele-
vant facts and circumstances”; any suspension must
prove “reasonably necessary to the disaster effort”; the
suspension order must “specify the statute . . . or part
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thereof to be suspended and the terms and conditions of
the suspension”; “the order may provide for such sus-
pension only under particular circumstances, and may
provide for the alteration or modification of the require-
ments of such statute . . . and may include other terms
and conditions”; and “any such suspension order shall
provide for the minimum deviation from the require-
ments of the statute . . . consistent with the disaster ac-
tion deemed necessary.”5

Unlike many of the statutory suspensions under
Order 113.7, the suspension of CPL § 30.30 affects not
just a procedural time limitation, but defendants’ sub-
stantive interest in a prompt prosecution. Nevertheless,
neither the state nor the federal constitution should
limit this action, because CPL § 30.30 provides purely a
statutory right not implicating constitutional interests.6

Indeed, Order 113.7 conspicuously fails to suspend CPL
§ 30.20, New York’s true “speedy trial” statute,7 an ac-
tion that might involve constitutional limitations.8

Executive Law § 29-a(1), however, does limit the gov-
ernor to suspending laws only “after seeking the advice
of the commission.”9 Nothing in Order 113.7 indicates
that the governor sought the advice of the Disaster Pre-
paredness Commission.10 If not, defendants may argue
that this failure undermines Order 113.7’s validity, for
Executive Law § 29-a(1) expressly imposes this “advice”
requirement as a condition to the governor suspending
or modifying duly enacted laws, a power the constitu-
tion otherwise assigns to the legislature.11 Consistent
with separation of powers principles, “‘a [legislative]
policy [must] be executed in a manner prescribed by’
the Legislature.”12

This “advice” requirement also ensures compliance
with the “standards and limits” to suspension orders,
particularly that any order prove “reasonably neces-
sary” to the disaster effort and provide for the “mini-
mum deviation” necessary.13 For example, Order 113.7
does not suspend CPL § 30.30 only in New York City,
close to the WTC site. Rather, defendants in upstate and
western counties lose their right to a speedy prosecution
equally to defendants in New York City. Presumably,
Governor Pataki determined that the WTC disaster ex-
ceeded the law enforcement resources of New York City,
and thus would draw upon law enforcement from the
entire state. Indeed, anyone walking through Manhat-
tan below Canal Street has observed state troopers and
other law enforcement personnel from outside the city,
and even the state, assisting local officials.

While the need for this outside assistance is obvious,
the need to suspend CPL § 30.30 to free these personnel
without sacrificing criminal prosecutions may not prove
so apparent, because CPL § 30.30 already contains its
own safety valve under subsections (3)(b) and (4)(g).
These provisions excuse delays when an “exceptional

circumstance” has rendered material evidence tem-
porarily unavailable to the prosecution. Thus, even
without the suspension of CPL § 30.30, many of the de-
lays after the WTC would remain excludable; courts in-
stead would need to evaluate the actual reasons for each
delay, a task the courts have demonstrated they can per-
form competently and efficiently.14

If courts do uphold Order 113.7’s suspension of CPL
§ 30.30, defendants nevertheless may argue that the
scope of the Order remains quite limited in suspending
CPL § 30.30, and thus inapplicable to many cases. These

Criminal Procedure
Law § 30.30

CPL § 30.30 creates a statutory right to a speedy
prosecution, requiring the prosecution to an-
nounce and maintain its readiness for trial within
certain prescribed time periods, depending upon
the level of offense. The statute provides for both
release and dismissal as remedies, depending
upon the length of pretrial delay chargeable to the
prosecution.

CPL § 30.30(2) requires a defendant’s release
from custody after 90 days of delay chargeable to
the prosecution on a felony, 30 days on a misde-
meanor punishable by more than three months, 15
days on a misdemeanor punishable by no more
than three months, and five days on a violation.
CPL § 30.30(1) requires dismissal of the criminal
action after six months of delay chargeable to the
prosecution on a felony, 90 days on a misde-
meanor punishable by more than three months, 60
days on a misdemeanor punishable by no more
than three months, and 30 days on a violation.

CPL § 30.30(4), however, excludes certain de-
lays regardless of the prosecution’s trial readiness.
CPL § 30.30(4)(g) specifically excuses any delays
that occur because an exceptional circumstance
has rendered material evidence temporarily un-
available. CPL § 30.30(3)(b) similarly excludes ex-
ceptional circumstance delays, but after the prose-
cution has announced its readiness for trial. The
prosecution bears the burden of proving that the
exceptional circumstance exception applies.1

1. See People v. Berkowitz, 50 N.Y.2d 333, 349, 428
N.Y.S.2d 927, 406 N.E.2d 783 (1980) (holding that
“once the defendant has shown the existence of a
delay greater than six months, the burden of proving
that certain periods within that time should be ex-
cluded falls upon the People”).
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arguments extend to both § 30.30 release and § 30.30 dis-
missal.

30.30 Release
CPL § 30.30(2) provides that if the prosecution is not

ready for trial within specified time periods, the defen-
dant “must be released on bail or on his own recog-
nizance.”15 In People v. Aquino,16 the prosecution argued,
in response to a § 30.30-release motion, “that the Gover-
nor’s Order tolls the speedy trial clock and thus they are
not chargeable with the time which has elapsed as of
September 11, 2001.”17 The Criminal Court disagreed,
and released the defendant. The decision focused on the
language in Order 113.7 suspending CPL § 30.30 “so far
as it bars criminal prosecutions.”18 From this language,
the court concluded:

It is clear from the natural and plain meaning of the
words in the Order that this provision only applies to
those cases where criminal prosecution would be
barred, that is dismissed, as a result of the time limita-
tions imposed by subdivision one of section 30.30 . . .
because release of the defendant in no way bars crimi-
nal prosecution of the case. The prosecution continues.
The sole difference is that the defendant is no longer in-
carcerated pending prosecution.19

The court also analogized CPL § 30.30(2) to the CPL’s
release provisions under §§ 170.70 and 180.80, which the
governor did not suspend. The court reasoned that
“[t]he fact that these two sections were not suspended
clearly suggests that Executive Order 113 was not in-
tended to apply to the release of defendants pursuant to
subdivision two of section 30.30.”20

This view of Order 113.7 as applying piecemeal to
CPL § 30.30 finds support in the Executive Law. For,
under Executive Law § 29-a, the governor may suspend
a statute or “parts thereof,”21 “may provide for such sus-
pension only under particular circumstances, and may
provide for the alteration or modification of the require-
ments of such statute . . . and may include other terms
and conditions.”22 The governor thus was empowered
to suspend only the dismissal provisions of CPL § 30.30.
This limitation, moreover, may ensure that the Order
“provide[s] for the minimum deviation from the re-
quirements of the statute . . . consistent with the disas-
ter action deemed necessary,”23 by ensuring solely that
criminal prosecutions are not “barred.”

Yet, limiting Order 113.7 to § 30.30 dismissals may
create an awkward analytical problem, because one ad-
journment thus may prove both excludable for dis-
missal purposes, and chargeable for release purposes if
the delay did not occur due to an exceptional circum-
stance. CPL § 30.30 does not appear to contemplate any
distinction in the chargeability of time between its dis-
missal and release provisions. Months after a defen-
dant’s release, a court deciding the defendant’s dis-

missal motion may well find that the release provisions
do not sever so neatly. 

Perhaps the answer lies not in viewing an adjourn-
ment as “excludable” under Order 113.7 for dismissal
purposes, which presupposes analysis under CPL
§ 30.30, but rather in viewing CPL § 30.30 as wholly in-
applicable for dismissal purposes during the Order’s
duration. But, Order 113.7 does not “specify,” as Execu-
tive Law § 29-a(2)(c) requires, that only CPL § 30.30(1)
was suspended as the “part thereof to be suspended,”
leaving section 30.30(2) intact.

These questions of how to interpret Order 113.7 do
not end with § 30.30 release motions. The scope of Order
113.7 in suspending § 30.30 dismissals involves equally
complex problems of construction.

CPL § 30.30 Dismissal
CPL § 30.30(1) provides for the dismissal of criminal

actions if the prosecution is not ready for trial within spec-
ified time periods. Order 113.7 suspended CPL § 30.30 “so
far as it bars criminal prosecutions,” but only those prose-
cutions “whose limitation period concludes during the
period commencing from the date that the disaster emer-
gency was declared . . . on September 11, 2001.”

Prosecutors may argue that Order 113.7 suspended
CPL § 30.30 across the board during its duration. Defen-
dants will respond, however, that the governor would
not have included the Order’s final clause absent an in-
tent to limit its scope to certain conditions. The Execu-
tive Law authorizes, if not mandates, such limits, to en-
sure that suspension orders “provide for the minimum
deviation from the requirements of the statute . . . con-
sistent with the disaster action deemed necessary.”24

Defendants consequently may contend that Order
113.7 suspended CPL § 30.30 only insofar as its literal
terms: courts may not dismiss cases under CPL § 30.30
whose final date within the applicable 30.30 time period
fell on a date between September 11, 2001, and Order
113.7’s expiration on October 12, 2001. Thus, for exam-
ple, if an “A” misdemeanor’s ninetieth chargeable day
fell on September 20, 2001, Order 113.7 entitled the pros-
ecution to an adjournment past October 12, 2001. But,
CPL § 30.30 would continue to apply to cases whose
final date does not fall within the Order’s duration, re-
quiring courts instead to analyze these cases ad hoc for
exceptional circumstances.

One court appears to have applied this analysis al-
ready. In People v. Rueda,25 the court granted the defen-
dant’s § 30.30 motion, and included an adjournment
from September 6 to September 20, 2001. On September
6, the prosecution had requested the adjournment to
September 20. Contrary to the prosecution’s contention,
the court found that Order 113.7 did not excuse the
delay after September 11 during this adjournment. The
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court noted that Order 113.7 “temporarily suspended
CPL 30.30 between 9/11 and 10/13 only ‘so far as it
barr[ed] criminal prosecutions whose limitation period
conclude[d] during the period.’” Thus, the court held,
“[a]s the limitation period of this action did not con-
clude between 9/11 and 9/20, this provision does not
render the adjournment excludable.”26

This approach, however,
may raise as many questions
as it answers. It would re-
quire courts to calculate
§ 30.30 time on every case to
its final date, without consid-
ering the WTC disaster, to de-
termine whether Order 113.7
even applies. Afterward, the
court would need to back-
track to September 11, 2001,
and recalculate chargeable
time from that date, under ei-
ther Order 113.7 or excep-
tional-circumstances analysis. And, every case whose
final date falls after Order 113.7’s expiration would re-
quire judicial inquiry into exceptional circumstances,
the very burden the governor may have intended to
avoid through Order 113.7. 

Courts further would need to resolve how to evalu-
ate adjournments under Order 113.7 that extended be-
yond the Order’s expiration date. For example, if the
prosecution requested a one-month adjournment on Oc-
tober 12, 2001, the final date of Order 113.7’s duration,
Order 113.7 may have suspended § 30.30 solely for that
one day, requiring the prosecution to establish some
other basis for excluding the balance, or it may have
suspended § 30.30 for the entire adjournment. The gov-
ernor’s Orders do not make clear how they should in-
teract with each other, and whether the later Orders su-
persede the analysis of an adjournment that crosses
from one Order’s time period into the next.

In the end, courts may find the argument that Order
113.7 simply suspended CPL § 30.30 from September 11
to October 12, 2001, more appealing, due to its clarity.
Nevertheless, Order 113.7’s final clause makes clear that
some limitation applies to the scope of the Order. The
courts will continue to determine which approach best
comports with the language and intent of Order 113.7.

Separation of Powers
Order 113.7 expired at the end of October 12, 2001,

and was replaced by Order 113.28. Order 113.28 pro-
vides that as of 11:59 p.m. on October 12, 2001:

I hereby temporarily suspend . . .

Subdivision 4(g) of section 30.30 of the Criminal Proce-
dure Law, so far as it may be interpreted to limit “ex-

ceptional circumstances” in a way that would not in-
clude any delay attributable to the disaster emergency.

Order 113.28 thus makes clear that after October 12,
2001, courts should return to exceptional circumstances
analysis. However, Order 113.28 also directs courts to
interpret CPL § 30.30(4)(g) to include the WTC disaster
as an exceptional circumstance, when the prosecution

can attribute any delay to the
WTC disaster.27

Order 113.28 conse-
quently may raise separation
of powers concerns. “The
doctrine of separation of
powers is implied by the sep-
arate grants of power to each
of the coordinate branches of
government,”28 and “has
deep, seminal roots.”29 While
“some overlap between the
three separate branches does
not violate the constitutional

principle of separation of powers,”30 “‘[i]t is a funda-
mental principle of the organic law that each depart-
ment should be free from interference . . . by either of the
others.’” 31

Defendants may argue that Order 113.28, by effec-
tively amending CPL § 30.30(4)(g), improperly usurped
the Legislature’s law-making function.32 But, the Legis-
lature, through Executive Law § 29-a, expressly has au-
thorized the governor to do so, thus placing “his au-
thority . . . at its maximum.”33 Moreover, Executive
Law § 29-a sets “intelligible principles”34 that limit the
governor’s authority to alter or modify statutes, further
strengthening the Legislature’s express delegation of
power.35

Nevertheless, “‘powers inherently and exclusively
legislative cannot be delegated.’”36 Indeed, “[a] duly en-
acted statute, ‘once passed, cannot be changed or varied
according to the whim or caprice of any officer, board or
individual. It remains fixed until repealed or amended
by the Legislature.’”37 Under Order 113.28, defendants
thus may contend, the Legislature improperly has dele-
gated its exclusive power to amend CPL § 30.30’s ex-
ceptional circumstances provision.

The Court of Appeals, however, “has always under-
stood that the duties and powers of the legislative and
executive branches cannot be neatly divided into iso-
lated pockets.”38 And, “the principle that the legislative
branch may not delegate all of its lawmaking powers to
the executive branch has been applied with the utmost
reluctance.”39 So, courts may hesitate to find the gover-
nor’s action, under an express and limited grant of au-
thority by the Legislature, an improper usurpation of an
exclusively legislative function.40

The governor’s Orders do not 
make clear how they should
interact with each other, and
whether the later Orders supersede
the analysis of an adjournment
that crosses from one Order’s 
time period into the next.
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Courts also may look to the executive sphere of
power under which Governor Pataki acted, in response
to a terrorist attack on New York. If an executive has
acted ultra vires, the wisdom or even emergency nature
of the executive’s act may not save it from constitutional
scrutiny.41 But, in United States v. Curtiss-Wright Export
Corp.,42 the U.S. Supreme Court upheld a not dissimilar
executive order because it was issued in the uniquely
executive sphere of foreign, rather than internal, affairs.

In Curtiss-Wright, Congress had passed a joint resolu-
tion in 1934 authorizing the president, under specific
conditions, to declare arms sales to countries illegal, for
which the resolution set criminal penalties.43 The defen-
dants were indicted for selling arms to Bolivia, after
President Franklin D. Roosevelt declared arms sales to
that nation illegal under the resolution.44

The Supreme Court upheld the president’s order
against a separation of powers challenge, noting that the
“broad statement” that the government is limited to its
enumerated powers “is categorically true only in re-
spect to our internal affairs.”45 In Curtiss-Wright, by con-
trast, the U.S. Supreme Court dealt “not alone with an
authority vested in the President by an exertion of leg-
islative power, but with such an authority plus the very
delicate, plenary and exclusive power of the President
as the sole organ of the federal government in the field
of international relations.”46

Of course, Curtiss-Wright implied that it may have
found this delegation of legislative power unconstitu-
tional if it did not involve foreign affairs,47 a fact defen-
dants may turn to their favor concerning Order 113.28.
But, if prosecutors fairly can analogize the governor’s
role in responding to a large-scale terrorist attack on
New York to the president’s role in foreign affairs—per-
haps in the governor’s capacity as state commander-in-
chief48—Order 113.28 may not face the usual constitu-
tional scrutiny. On the contrary, “[t]he delegated duty
[becomes] interlinked with duties already assigned to
the [executive] by express terms of the Constitution, and
the same limitations on delegation do not apply ‘where
the entity exercising the delegated authority itself pos-
sesses independent authority over the subject matter.’”49

Defendants alternatively may argue that Order
113.28 does not invade on the legislature’s province at
all, but upon the judiciary’s. Rather than amend CPL
§ 30.30(4)(g), defendants may assert, Order 113.28 leaves
that section intact, and instead directs the judiciary on
the findings of fact and conclusions of law that it must
make in judging exceptional circumstances claims. Pros-
ecutors may counter that Order 113.28 directs no such
thing, but rather simply modifies the statutory defini-
tion of exceptional circumstances to include the WTC
disaster.

If, however, Order 113.28 does direct the judiciary on
how to perform its function in resolving exceptional cir-
cumstances claims under CPL § 30.30(4)(g), Order
113.28 may raise genuine separation of powers con-
cerns. “It is emphatically the province of the judicial de-
partment to say what the law is. Those who apply the
rule to the particular cases, must of necessity expound
and interpret the rule.”50 Thus, however often the WTC
disaster indeed may constitute an exceptional circum-
stance, the governor may not expound and interpret
that rule for the Judiciary to apply to particular cases.

Conclusion
If the sincerity with which state and local officials

have acted since September 11, 2001, alone would test
the legality of their actions, no question would exist that
they would be upheld. But, even actions undertaken in
a good faith belief that they serve the citizenry’s best in-
terests must be examined by the courts to ensure that
they adhere to the legal foundations that empower, and
sometimes limit, those actions. In the coming months,
the courts will struggle with these issues when inter-
preting and applying the governor’s orders regarding
CPL § 30.30.
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FOUNDATION
MEMORIALS

Afitting and lasting tribute to a deceased lawyer
can be made through a memorial contribution

to The New York Bar Foundation. This highly ap-
propriate and meaningful gesture on the part of
friends and associates will be felt and appreciated by
the family of the deceased.

Contributions may be made to The New York Bar
Foundation, One Elk Street, Albany, New York
12207, stating in whose memory it is made. An offi-
cer of the Foundation will notify the family that a
contribution has been made and by whom, although
the amount of the contribution will not be specified.

All lawyers in whose name contributions are
made will be listed in a Foundation Memorial Book
maintained at the New York State Bar Center in Al-
bany. In addition, the names of deceased members
in whose memory bequests or contributions in the
sum of $1,000 or more are made will be permanently
inscribed on a bronze plaque mounted in the Memo-
rial Hall facing the handsome courtyard at the Bar
Center.
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Web Research Update

Changes Expand and Contract
Research Options in New York

BY WILLIAM H. MANZ

The Internet has brought an element of anarchy into
the world of legal research. Instead of just being
available in familiar print sources or through well-

established commercial services, legal materials may
now be available at any number of Internet sites.
Adding to this anarchic situation are the constant
changes involving Internet resources: new sites appear
while others vanish; existing sites may have their con-
tent expanded or reduced; a familiar site may be re-
designed; or most frequently, a site may be assigned a
new Web address. 

New York is no exception, with numerous changes
during 2001. This article updates and supplements the
coverage of one published in the Journal’s Nov./Dec.
2000 issue,1 which surveyed developments during the
past year, and reported on the current availability of
major New York legal materials on free Web sites. 

New York State Courts
The disappearance of Jurisline.com has resulted in a

significant reduction in the number of New York appel-
late opinions available free, online. Jurisline.com had of-
fered Court of Appeals and Appellate Division deci-
sions dating from the early 20th century. In contrast,
none of the other free sites currently provide decisions
predating 1990. Cornell’s Legal Information Institute
(LII) still begins Court of Appeals coverage with 1990,
and Findlaw.com starts with 1992. Recent opinions from
the Court of Appeals and the Appellate Divisions are
also available at the Law Reporting Bureau Website as
part of the Slip Opinion Service. Cases from the Third
and Fourth Departments are also now available at the
individual Department Web sites, but again only recent
decisions are included.2

In addition to these free non-commercial sites, two
major commercial services also maintain Web sites of-
fering appellate decisions. Lexis offers LexisONE,
where registrants may obtain free New York appellate
decisions for the past five years.3 Unlike most free non-
commercial sites, LexisONE offers sophisticated search-
ing, including the usual Lexis terms and connectors, and
searches by date, parties, judges, and counsel. Also
available is Lexis’ “LEXSEE” service, enabling users to

locate by citation cases in the free database. The other
major Internet-based commercial service, Law.com, lim-
its its free New York case law to the daily “Decision of
Interest.” Those wishing to access the six-month archive
of opinions from all the Appellate Divisions and the
supreme courts of the eight downstate counties must
register and pay an annual fee of $170.4

The New York State Bar Association is also about to
become a major source of case law at no cost. Such ac-
cess, however, is only available to its members. Through
its partnership with Loislaw.com, now a division of
Aspen Law Publishing, the NYSBA will provide a
searchable database, which includes three years’ worth
of New York appellate and miscellaneous cases, as well
as the Second Circuit decisions. Unlike other free ser-
vices, the links within each case will be live, allowing
the user to view all cited authority. The NYSBA will also
be providing a link to a co-branded page through
LEXIS, which will allow direct access to the resources
available through LexisONE.

Historically, lower court opinions have been selec-
tively published with only about 20% of cases submitted
to the Reporter of Decisions. Now, however, under a
pilot project approved by the Court of Appeals, selected
opinions not included in Miscellaneous Reports 2d are
being released for electronic publication. These deci-
sions are being included in the databases of the com-
mercial databases5 and are also included in the Re-
porter’s Slip Opinion Service at the Law Reporting
Bureau Web site. 

An expanding database of New York State Supreme
Court opinions is also available at the Unified Court
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System (UCS) Web site. Decisions here are mainly from
the Supreme Courts of Broome, Kings, Nassau, New
York, Queens, and Suffolk Counties, but a recent check
of the database found that opinions also were now
posted from a variety of upstate supreme courts, in-
cluding Chemung, Cortland, Delaware, and Tompkins
Counties. 

Also available through the UCS site are Nassau
County Supreme Court non-matrimonial short form or-
ders and memorandum decisions since June 2000.
Supreme court opinions are also located at a variety of
other sites. The Queens Supreme Court Library posts
decisions as published in the New York Law Journal since
June 1999. The Buffalo Supreme Court Library provides
recent area opinions (largely from Chautauqua County),
and the New York Supreme Court, Civil Branch, has
separate databases for its re-
cent commercial and non-
commercial opinions.6 Fi-
nally, opinions may also be
available through the home
pages of individual judges.7 

Cases from other state
courts are also available. The
Court of Claims8 site contin-
ues to provide full-text deci-
sions, and the New York City
Housing Court9 still posts opinion summaries. In addi-
tion to these locations, there is a growing number of
court home pages accessible through links at the UCS
Web site,10 some of which will likely include judicial
opinions.11

Federal Courts in New York
As with New York State appellate decisions, the

amount of federal court case law available free on the
Internet has been markedly reduced by the end of Juris-
line.com. Second Circuit opinions since 1995 are now
available only through Findlaw.com, Touro Law School,
and Pace Law School. Coverage of federal district and
bankruptcy court decisions is currently limited to those
posted at the sites of the individual courts, which con-
tributes to the lack of uniformity among such sites. The
Eastern District provides links to a very limited number
of decisions—only five new cases were added between
January and November 2001. The Western District al-
lows searches by file name, and also provides a pull-
down menu permitting users to search for opinions
from specific, individual judges. In contrast, a far wider
variety of options are available for Northern and South-
ern District opinions. Their decisions are available
through CourtWeb, a service offering natural language
and Boolean searching, as well as searches by case
name, date, judge, and year. As in 2000, only the West-

ern and Northern District Bankruptcy Courts make re-
cent decisions available online.

Statutes and Regulations
Free Internet access to both the unannotated Consol-

idated and Unconsolidated Laws continues to be avail-
able at the New York State Assembly Web site and the
New York State Legislative Bill Drafting Commission
Web site. Access is through a series of links leading from
the major laws (e.g., Banking, Business Corporation, the
CPLR, etc.) to Abandoned Property, leading to links to
individual articles, and then to the text of specific code
sections. 

Unfortunately, unlike LEXIS and Westlaw, no infor-
mation is provided regarding when the database was
last updated. With regard to regulations, there continues

to be no comprehensive free
Internet access to the N.Y.
Comp. Codes, R. & Regs., al-
though links to selected sec-
tions, as posted by individual
state agencies, now appear at
the Web site of the Gover-
nor’s Office of Regulatory
Affairs. Finally, the Depart-
ment of State site now posts
in PDF format (for those with

the Adobe Acrobat software, the PDF format enables the
page to be printed exactly as it appears in the original)
the tables of contents of the weekly State Register.

Legislative Materials
The Web sites maintained by the Assembly and Bill

Drafting Commission both continue to provide bills,
sponsor’s memos, bill tracking, and chapter laws for the
current session only.12

The Bill Drafting Commission site also provides gov-
ernor’s approval memoranda and veto messages. Leg-
islative reports are available at both the Assembly and
Senate Web sites. The Assembly back file begins with
1995, while Senate coverage starts with 1998.

Additional legislative materials are now also avail-
able through the New York State Library Web site. These
include the Laws of New York, from 1996 to 1998; Assem-
bly journals, from 1994 to 1998; selected reports and
hearings, since the late 1990s; and governor’s approval
messages, as published in the State of New York Legisla-
tive Digest (Nov. 1996–Jan. 1998). It should be noted that
these materials are not as convenient to use as those at
the legislative sites. Retrieval requires consulting an on-
line “Checklist of Official Publications” page, and then
entering the relevant library cataloging number. Since
the materials are in TIFF format, not Adobe Acrobat
PDF, the user cannot scroll through the document, but
must instead proceed page by page. 

The Court of Claims site 
continues to provide full-text
decisions, and the New York City
Housing Court still posts 
opinion summaries.
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Court Rules
The most comprehensive online source for court

rules is the Law.com Web site, which provides rules for
the Court of Appeals, the Appellate Division, lower
courts of the downstate counties, the Second Circuit,
and the Eastern and Southern Districts. However, only
the rules for the New York Court of Appeals are pro-
vided at no cost; access to the rules of all other courts are
limited to subscribers. Recent amendments to state
court rules are posted at the UCS site, and additional
rules may also be found at many court home pages. At
the federal level, local rules for each of the district courts
and bankruptcy courts are available at their individual
Web sites. 

Opinions, Orders, Rulings
There has been no change in Internet coverage of at-

torney general opinions. Opinions since 1995 remain
available at the attorney general’s Web site. In contrast,
opinions of the comptroller, previously reported as
available since 1995, now extend back to 1988. Finally, a
limited number of executive orders, previously avail-
able only in print, can now be found in the digitized ver-
sion of the State of New York
Legislative Digest, now posted
at the State Library Web site. 

Research using the vari-
ous Web sites of the state
agencies has its own set of
problems. These sites have a
wide variety in their design
and content and, unlike sites
of the courts, do not neces-
sarily focus on providing information to the legal com-
munity, which sometimes makes them more difficult to
use. Despite these problems, however, the increasing
number of sites providing rulings, decisions, orders,
and opinions allow faster access material once only
available from commercial databases, administrative
case reporters, or in difficult-to-obtain slip format. 

In some instances, Web site administrative databases
provide materials previously available online only
through Lexis and Westlaw. Currently, in addition to the
Department of Taxation and Finance, Public Service
Commission, and State Ethics Commission (mentioned
in the previous article), materials are now posted by the
Banking Department (opinions since 1990) and the De-
partment of Environmental Conservation (department
decisions and orders since 1992, and Freshwater Wet-
lands Appeals Board decisions from 1996–1997). As is
most often the case where free Internet sites and com-
mercial services are both available for the same type of
material, the material on the Lexis and Westlaw data-
bases predate those of these government-sponsored
sites.

Sites previously reported as providing material un-
available in the commercial databases have not ex-
tended their coverage.15 However, other Web sites now
offer documents not previously available online. These
include the Board of Elections (formal opinions since
1974 and informal opinions since 1986); the Commission
of Education (decisions since July 1991); the Department
of State (legal memoranda and interpretations); and the
Temporary State Commission on Lobbying (advisory
opinions since 1978). 

Municipal Materials
Most New York municipal materials currently avail-

able online relate to New York City. The New York City
Charter, Administrative Code, and City Rules are avail-
able on Lexis and Westlaw, but are not posted at any free
Web site. Local laws enacted since 1995 are available on
Westlaw, and the City Council Web site has local laws
enacted since 1992. 

Unlike the City Council Web site, Westlaw also pro-
vides the reports relating to individual enactments.16

Materials not available commercially, but now provided
free online at municipal Web sites, include City Council

bills (intros, since 1997) at the
City Council Web site, the en-
tire Zoning Resolution and
City Map at the Department
of City Planning Web site,
and summaries of Office of
Administrative Trials and
Hearings (OATH decisions
since 1998 at the Office site).
Also supplementing the com-

mercial coverage are letter rulings (since 1999); and Di-
vision of Tax Appeals decisions (since 1998) are avail-
able at the Department of Finance site. However, like
many of the state sites, the coverage here is far less than
that available commercially.17

In addition to materials provided by the city, Rent
Guidelines Board apartment orders (since 1969), and
hotel orders (since 1971) are available at the Hous-
ingNYC.com Web site; and orders from the Office of
Collective Bargaining (decisions since 1969) are posted
at the Cornell University School of Industrial and Labor
Relations site. Notable New York City materials still
only available commercially include Commission of
Human Rights Decisions and Orders (Westlaw since
1970), the full text of Conflict of Interest Board Advisory
Opinions (Lexis and Westlaw since 1990), and Corpora-
tion Counsel opinions (Westlaw since 1980).

Legal materials from other New York municipalities
receive no Lexis and Westlaw coverage. Although many
cities and counties now maintain Web sites, none post
the variety of information made available for New York

Rent Guidelines Board apartment
orders (since 1969), and hotel
orders (since 1971) are available
at the HousingNYC.com Web site.
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City. Currently, only the city of Yonkers posts its munic-
ipal code at its Web site. 

However, codes of a large number of selected locali-
ties are available at the site of General Code Publishers,
including such major upstate cities as Albany, Buffalo,
and Rochester, several counties, and numerous smaller
cities, towns, and villages. Another major publisher,
Municipal Code Corporation, offers a large number of
city codes, but only that of Tonawanda is located in New
York.

Professional Responsibility Opinions
In addition to previously available free Web sites,

ethics opinions are now provided at the Nassau and
Suffolk County Bar Associations. The Nassau site pro-
vides comprehensive coverage since opinion 96-1, while
the Suffolk site currently has only a small number of
opinions—starting with 88-3 and ending with 89-7, This
coverage does not match that of the Oceana Publishing
subscription service, whose database dates from 1990.18

Meanwhile, there has been no increase in coverage of
ethics opinions at the Web sites of the New York State
Bar Association and those of the major New York City
bar associations. Thus, the most comprehensive online
source for professional responsibility opinions contin-
ues to be the commercial services.19

Conclusion
Although the amount and variety of New York legal

materials offered on the Internet continues to expand,
free online sources will not provide a comprehensive al-
ternative to the commercial services in the foreseeable
future. There has been no extension of retrospective cov-
erage, and databases are growing only with the passage
of time as new materials become available. 

In addition, although it is not difficult to find relevant
government sites with such search engines as Google
and Altavista, the ability to do research on most free on-
line databases is far more limited than on the commer-
cial services with their multiple search parameters, in-
cluding Boolean and natural language searching. On
most sites, one is most likely to get positive results only
when searching for specific, known documents. How-
ever, despite these limitations, currently available Web
sites do offer a useful body of free law-related materials
from reliable providers, many of which are not available
electronically commercially, or are difficult and time-
consuming to obtain in traditional print format. 

1. See William H. Manz, Internet Web Sites Offer Access to
Less Expensive Case Law and Materials Not Offered Commer-
cially, N.Y. St. B.J. 26 (Nov./Dec. 2000).

2. Third Department coverage starts with Aug. 2001. The
Fourth Department provides opinions for 2000 and 2001.

3. LexisONE also offers a variety of fee-based services, in-
cluding Boolean and LEXSEE searches for opinions more
than five years old, Shepardizing, and an electronic ad-
vance sheet service.

4. Like LexisONE, Law.com offers subscribers a wide vari-
ety of additional features. These include court and
judges’ rules, judicial biographies, access to CLE semi-
nars, federal district court filings, and e-mail alerts relat-
ing to legal news.

5. See, e.g., Westlaw’s new NY-CSUNR and NY-ORCSU
databases which include unreported opinions released by
the Reporter of Decisions since 2001.

6. Commercial Division decisions are also available through
the Court System Web site.

7. See, e.g., Justice John P. DiBlasi <http://www.courts.
state.ny.us/www/jd9/westchester/Supreme/DiBlasi>
(selected decisions from 1999 and 2000); Judge Alexander
Hunter <http://members.aol.com/_ht_a/judgehunter/
index.html?mtbrand=AOL_US> (listing decisions that
will be e-mailed upon request).

8. The court’s database back file dates from Mar. 2000. The
prototype site with cases from 1995 is also still available
at <http://supct.law.cornell.edu/nyctclm>.

9. The site posts summaries of opinions issued since Feb.
1996, as published in the New York Law Journal.

10. These sites are accessible through the New York State
Courts on the Web page, available at the UCS Web site.

11. See, e.g., the Fourth Judicial District Homepage
<http://www.courts.state.ny.us/4jd/essex/decisions.
html> (including decisions from the Essex County Court
from July 1999 to Aug. 2000).

12. The bill information listing at the Senate Web site links to
the Bill Drafting Commission site.

13. These include Committee on Open Government Advi-
sory Opinions (since 1993) and Insurance Department In-
formal Opinions (since 2000). Division of Human Rights
Orders (since 1999) are no longer available at the Division
Web site.

14. The Council site does provide reports, but these deal
with selected topics and do not relate to specific legisla-
tion.

15. Lexis offers letter rulings since Apr. 1977. Westlaw cover-
age begins with 1983. Westlaw also has tax appeals deci-
sions since 1993.

16. This site, available at <http://www.oceana.com/
default.asp>, offers subscribers opinions published in
Oceana’s New Code of Professional Responsibility.

17. The New York State Bar Association (NYSBA) site data-
base still begins with September 1991, the Association of
the Bar of the City of New York (ABCNY) still provides
only an opinion index, and full text coverage of New
York County Lawyers’ Association (NYCLA) opinions
starts with 1996. In contrast, these opinions are available
commercially as follows: NYSBA on LEXIS (opinions
since 1988), Westlaw (since 1977), and at the Oceana Pub-
lications site (since 1990); ABCNY on LEXIS and Westlaw
(opinions since 1986) and Oceana (since 1990); NYCLA
on Westlaw (since 1979) and Oceana (since 1990).
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New York State Courts
Appellate Division, Fourth Department

<http://www.courts.state.ny.us/ad4/Court/
Decision.htm>

Appellate Division, Third Department
<http://www.courts.state.ny.us/ad3/
CalendarPages/netcal.htm>

Court of Appeals
<http://www.courts.state.ny.us/ctapps/decision.
htm>

Court of Claims
<http://www.nyscourtofclaims.state.ny.us/
decision.htm>

Findlaw.com <http://www.findlaw.com/
11stategov/ny/nyca.html>

Housing Court
<http://tenant.net/Court/Hcourt>

Legal Information Institute <http://www.law.
cornell.edu/ng/ctap>

LexisONE <http://www.lexisone.com>
Nassau County Supreme Court Decisions and 

Orders <http://www.courts.state.ny.us/10jd/
nassau/decisions/search>

New York Law Reporting Bureau
<http://www.courts.state.ny.us/reporter>

New York State Courts on the Web
<http://www.courts.state.ny.us/ctpages.html>

New York State Supreme Court B Civil Branch B
New York County
<http://www.courts.state.ny.us/supctmanh/
Decisions_Online.htm>

New York Supreme Court Library at Buffalo
<http://www.courts.state.ny.us/8jd/
NYSSCLawLib/unreported_cases.htm>

New York Unified Court System Online Decisions
<http://www.courts.state.ny.us/webdb/wdbcgi.exe/
cms/CMS.DECISIONS_NDAWCASE.show_parms>

Queens County Supreme Court Library
<http://www.courts.state.ny.us/queenslib/
decisions.htm>

Federal Courts
Eastern District Court <http://www.nyed.

uscourts.gov/doi/doi.htm>
Findlaw.com <http://www.findlaw.com/

casecode/courts/2.html>
LexisONE <http://www.lexisone.com>

Pace Law School
<http://www.law.pace.edu/lawlib/legal/
us-legal/judiciary/second-circuit.html>

Northern District Bankruptcy Court
<http://www.nynb.uscourts.gov/albanydecisions/
albdecmenu.html>

Touro Law School
<http://www.tourolaw.edu/2ndCir>

Western District Bankruptcy Court
<http://www.nywb.uscourts.gov:81/search/
decisions.htm>

Western District Court <http:// www.nysd.
uscourts.gov/decision/decision.php3>;

<http://www.nynb.uscourts.gov/uticadecision/
utidecmenu.html>

Statutes and Regulations
Governor’s Office of Regulatory Affairs

<http://www.gorr.state.ny.uss/Reg_Guide.html>
New York Department of State

<http://www.dos.state.ny.us/info/tocs.html>
New York Legislative Bill Drafting Commission

<http://leginfo.state.ny.us:82>
New York State Assembly

<http://assembly.state.ny.us/cgi-bin/claws>

Legislative Materials
New York State Assembly 

<http://www.assembly.state.ny.us> (bills, 
memoranda, reports, and chapter laws)

New York State Bill Drafting Commission
<http://leginfo.state.ny.us:82> (bills, memoranda,
veto messages, and chapter laws)

New York State Library
<http://www.nysl.nysed/statedoc.htm>

New York State Senate
<http://www.senate.state.ny.us> (reports)

Rules of Court
Eastern District

<http://www.nysed.uscourts.gov/Local_
Documents/local_documents.html>

Eastern District Bankruptcy
<http://www.nyed.uscourts.gov/localrules.pdf>

Law.com
<http://www4.law.com/ny/rules/index.shtml>

Northern District
<http://www.nynd.uscourts.gov/localrul.htm>

Addresses of Internet Sites
Materials noted in this article may currently be found at the following Internet addresses:
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Northern District Bankruptcy
<http://www.nynb.uscourts.gov/usbc/lbr/
95lbrmenu.html>

Southern District
<http://www.nysd.uscourts.gov/rules/rules.htm>

Southern District Bankruptcy
<http://www.nysb.uscourts.gov/local_rules_html/
index.html>

Unified State Court System
<http://www.courts.state.ny.us/ucsrules.html> 
(recent amendments);
<http://www.courts.state.ny.us/judgerules.htm>
(selected judges’ rules)

Western District
<http://www.nywd.uscourts.gov/localrules.php>

Western District Bankruptcy
<http://www.nywb.uscourts.gov/localrules/index.
htm>

Departments and Agencies
Attorney General <http://www.oag.ny.us>
Banking Department

<http://www.state.ny.us/10.htm>
Board of Elections

<http://www.elections.state.ny.us/law/law.htm>
Commissioner of Education <http://www.

counsel.nysed.gov/Decisions/home.html>
Committee on Open Government

<http://www.dos.state.ny.us/coog/coog.html>
Comptroller <http://osc.state.ny.us/legal>
Department of Education

<http://www.counsel.nysed.gov/Decisions/home.
html>

Department of Environmental Conservation
<http://www.dec.state.ny.su/website/ohms/decis/
index.htm>

Department of State
<http://www.dos.state.ny.us/cnsl/counsel.html>

Department of Tax and Finance
<http://www.tax.state.ny.us/pubs_and_bulls/
Advisor_Opinions/AO_tax_types.htm>

Division of Human Rights
<http://www.nysdhr.com/orders.html>

Ethics Commission
<http://www.dos.state.ny.us/ethc/ao.html>

Freshwater Wetlands Appeals Board
<http://www.dec.state.ny.us/website/ohms/decis/
indexfwb.htm>

Insurance Department
<http://www.ins.state.ny.us/slcopin.htm>

Office of State Review
<http://seddmznt.nysed.gov/sro/dec.htm>

Public Employees Relations Board
<http://www.perb.state.ny.us/Dec.asp>

Public Service Commission
<http://www.dps.state.ny.us/doc_search_form.htm>

Temporary State Commission on Lobbying
<http://www.nylobby.state.ny.us/opino/adviopin.
html>

Municipal Materials
City of Yonkers

<http://www.cityofyonkers.com/code>
Cornell University School of Industrial and 

Labor Relations 
<http://www.ilr.cornell.edu/library/e_archive/
nysgov_reports/nyc_ocb/search_decisions>

General Code Publishers <http://www.
generalcode.com/webcode.html>

HousingNYC.com
<http://www.housingnyc.com/guidelines/
guidelines.html>

Municipal Code Publishers <http://www.
municode.com>

New York City Conflicts of Interest Board
<http://www.ci.nyc.ny.us/html/conflicts/html/
publications.html>

New York City Council
<http://www.council.nyc.us>

New York City Department of Buildings
<http://www.nyc.gov/html/dob/code.html>

New York City Department of City Planning
<http://www.ci.nyc.ny.us/html/dcp/html/
zonetext.html>

New York City Division of Tax Appeals
<http://www.nyc.gov/html/dof/html/tribunal.
html>

New York City Department of Administrative 
Trials and Hearings
<http://www.nyc.gov/html/oath/decisions.html>

Bar Associations
Association of the Bar of the City of New York

<http://www.abcny.org>
Nassau County Bar Association <http://www.

nassaubar.org/ethic_opinions_archive.cfm>
New York County Lawyers’ Association

<http://www.nycla.org/main.htm>
New York State Bar Association

<http://www.nysba.org/members/publications/
ethicsop>

Suffolk County Bar Association
<http://www.scba.org>
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World War II Right-to-Counsel Case

Colonel Royall Vigorously Defended
Saboteurs Captured on U.S. Shores

BY WILLIAM R. GLENDON AND RICHARD N. WINFIELD

This is the story of the eight Nazi would-be sabo-
teurs who, in 1942, landed on the shores of Long
Island and Florida, intent on wreaking death and

destruction. Their plot was betrayed by one of their
leaders, however, and they were promptly rounded up
and put on trial for their lives. It is also the story of our
late partner Kenneth C. Royall, then Colonel Royall,
who was ordered by his Commander-in-Chief, Presi-
dent Roosevelt, to defend these saboteurs.1

The story of their capture and trial by military com-
mission is both timely and fascinating.

As the United States entered the Second World War,
the Nazi intelligence service, the Abwehr, under pres-
sure from Hitler, decided to land saboteurs, armed with
explosives, on U.S. shores. It planned to attack factories
and railroads, disrupt war efforts and spread terror and
confusion throughout the land.

A campaign was planned with successive waves of
terrorists carrying out the plan. In the first effort in June,
1942, eight men trained in sabotage, all of whom had
lived in America, disembarked from German sub-
marines; four on Long Island and four in Florida. That
was as far as their plot prospered. Bad luck and treach-
ery took over. An unarmed 22-year-old Coast Guards-
man patrolling the lonely fog-ridden Amagansett beach
stumbled on the Long Island four as they stood on the
beach. The German leader, George Dasch, approached
him and explained they were fishermen waiting out the
fog. This explanation lost some credibility when one of
Dasch’s crew called out to him in German. After some
colloquy, Dasch offered the frightened sailor a $300
bribe if he would forget the incident. The sailor took the
money but did not forget. He left the scene and reported
the encounter to his superior and the word was out. 

The Germans, apparently confident that the bribe had
worked, headed for New York City where they split into
two groups. Dasch and one of his band, Burger, went to
the Governor Clinton Hotel and discovered that each
was considering betraying the plot, allegedly because of
their anti-Nazi sympathies. The day after the landing,
Sunday, June 14, Dasch called the FBI in New York to re-
port that he had just arrived from Germany and was
going to Washington to impart important information to

J. Edgar Hoover. The FBI agent receiving the call, un-
aware of the Coast Guard reception committee at Ama-
gansett, apparently regarded this message as yet another
crank call and simply made a memorandum of it.

While Burger assured his other two companions that
all was well, all, in fact, was not well. Four days after the
call to the FBI, Dasch did, indeed, go to Washington and
betray both the plan and his comrades to the FBI. Ac-
cording to Dasch, the FBI agents to whom he talked
were initially skeptical but this skepticism vanished
when Dasch dumped $80,000 in U.S. dollars on the
table.2 Armed with Dasch’s information, all eight of the
would-be saboteurs were quickly picked up by the FBI
and confessed. 

After the last arrest, America learned of the plot in a
press conference held by J. Edgar Hoover, announcing
yet another FBI coup. He did neglect to mention the as-
sistance they had received from the Coast Guardsman
and Dasch.3

Hoover’s announcement produced a tidal wave of
outrage among American politicians and the public
against the hapless saboteurs. Demands for their swift
trial and execution swept the land. Indeed, it sometimes
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appeared difficult to determine which event should
occur first. 

President Roosevelt demanded swift and severe pun-
ishment. He told Attorney General Francis Biddle, “The
death penalty is called for by usage and by the extreme
gravity of the war aim and the very existence of our
American government.”4 So the rush to judgment was on.

There were, however, problems. The saboteurs were
civilians, not military personnel, and two of them,
Burger and Haupt, could claim American citizenship,
although the government disputed this in regard to
Burger. The eight men had not accomplished any sabo-
tage or even made any attempt to do so. There was con-
cern that trial and punishment in the civil courts would
be considered inadequate and too slow, and offenses
such as espionage and treason were difficult to prove. 

So the solution devised was that the eight saboteurs
would be tried before a military commission under the
laws of war and the Articles of War. President Roosevelt
quickly issued a Proclamation and Order. Under the
Proclamation, the defendants would be denied access to
any civil court. The Order provided that the defendants
would be tried by a military commission to be con-
ducted in secret. Evidence that merely “had probative
value to a reasonable man” would be admissible. The
President himself would make the final decision after
receiving the commission’s recommendations, and there
would be no appeal.

Royall Named to Represent Defendants
Colonel Royall and Colonel Cassius Dowell, an ex-

pert on military law, were appointed to represent seven
of the defendants. Dasch was separately represented.
Royall, a distinguished North Carolina trial attorney in
civil life, took the lead.

The essence of the charge was that the defendants
had violated the laws of war by coming through mili-
tary lines in civilian clothing to commit acts hostile to
America. The death penalty would be sought.5

Royall obviously had not sought this unpopular as-
signment. Indeed, to avoid conflicts because of his mili-
tary status, he proposed that civilian counsel should be
appointed instead. When the suggestion was rejected,
Royall settled down to battle. His first step was to take
on his Commander-in-Chief, the President of the United
States. The defense lawyers wrote F.D.R. questioning
the validity and constitutionality of the Proclamation
and Order. They requested authority to advance this
point. They did this because the Order they claimed to
be invalid was also the source of their appointment as
defense counsel. They were told only to use their own
judgment and that was enough for the doughty lawyers.

They then informed the President that they would,
indeed, institute habeas corpus proceedings to test the
constitutionality of the Order. F.D.R. was not amused.

Thus, Biddle later recounted that Roosevelt had said to
him, “I want one thing clearly understood, Francis, I
won’t give them up . . . I won’t turn them over to any
United States marshal armed with a writ of habeas cor-
pus. Understand?”6

On July 8, 1942, 11 days after the last saboteur was ar-
rested, the commission convened. At its outset, Royall
arose to advise the commission, composed of seven gen-
erals, that the commission was without jurisdiction and
that the proceedings were unlawful and unconstitu-
tional. He pointed out that the civil courts were open
and there were civil laws applicable to the offense. Pre-
dictably, the motion was denied and the trial com-
menced. It lasted three weeks. Attorney General Biddle,
the prosecutor, presented a meticulous case that went
smoothly. As prescribed in the President’s Order, the
rules of evidence were liberally construed. At one point
even Biddle felt constrained to join in Royall’s objection,
about to be overruled, that a particular item of hearsay
evidence should be rejected.

Appeal to Supreme Court
Despite the weakness of his case, the defendants’

confessions and the lack of the usual evidentiary and
procedural safeguards, Royall was far from through. In
the course of the commission trial this indomitable
lawyer, convinced that his only hope of avoiding the
death penalty lay elsewhere, headed for the U.S.
Supreme Court.7

Not a shy man, he visited Justice Black, whom he
knew slightly, at his Alexandria home to elicit his inter-
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est, but he received no help. He then turned to Justice
Roberts and found help. At Roberts’ invitation, he and
Biddle, who, to his credit, agreed that a constitutional
challenge was warranted, met with Roberts and Black.
They, in turn, called Chief Justice Stone. The Court being
in recess, Stone agreed to set a special session for July 29,
1942, during the ongoing trial. Some indication of the
pressure on the Court may be seen from Justice Roberts’
advice to his colleagues that Attorney General Biddle
“feared that F.D.R. would execute the petitioners despite
any Court action.”8

In obtaining Supreme Court review, Royall had won
a significant victory. He had negated Roosevelt’s edict
that there could be no access to the civil courts and, at
the same time, had breathed some hope into what was,
otherwise, a hopeless cause. This victory did not come
without some personal cost. Royall was castigated in
parts of the media for causing all this trouble. For ex-
ample, the Charlotte News, in Royall’s home state, called
him a “A Braying Ass” and suggested that some people
would want him “thrown in with the accused and made
to stand trial himself.”9 An unneighborly North Car-
olinian wrote, “I would suggest you remain in Wash-
ington when the war is over.”10 But he also received sub-
stantial praise. The Montgomery Alabama Journal called
the Charlotte News remark, “a great injustice to a man
performing a distasteful duty and trying to be loyal to
the code of ethics of his profession.”11

Royall and his team had just three days to prepare for
the Supreme Court argument. At the same time they
were hard at work at the commission trial.

Despite the fact that they had not accomplished any-
thing, it does not appear that, except possibly for Burger
and Dasch, the defendants’ testimony at trial was very
helpful to their cause. A common theme for most was
that they had no real intent to commit sabotage. Dasch

and Burger explained their betrayal by citing their anti-
Nazi attitudes. Indeed, armed with defendants’ confes-
sions, Biddle’s cross-examination was both easy and ef-
fective. It became increasingly clear that their sole
remaining hope lay in the Supreme Court. 

On July 29, 1942, with the commission trial in recess,
the special session of the Supreme Court convened to
hear defendants’ petitions for writs of habeas corpus. Two
days of oral argument ensued. Central to Royall’s argu-
ment was the famous Supreme Court decision, ex parte
Milligan.12

Milligan, a civilian resident of Indiana, had been con-
victed by a military tribunal during the Civil War of
communicating with the enemy, conspiring to liberate
prisoners and resisting the draft, all within military
lines, and was sentenced to death. Milligan held that
civilians could not be tried by a military commission un-
less the civil courts were closed or martial law imposed.
Royall embraced that decision pointing out, “Martial
law cannot arise from a threatened invasion. The neces-
sity must be actual and present; the invasion real, such
as effectually closes the courts and deposes the civil ad-
ministration.”13

The government had trouble with Milligan. Biddle at
one point said it was bad law and should be overruled
in part. Previously he had urged that Milligan was to-
tally irrelevant. He did seem to concede some applica-
bility when he stated that the saboteurs’ petition for
habeas corpus “would not have been in this court except
for the Milligan case.”14

This was the scene at the opening of the third trial of eight al-
leged Nazi saboteurs before a special seven-man military com-
mission in a room of the Department of Justice building in
Washington, DC.

World Wide Photo

Guarded by an Army lieutenant, Herbert H. Haupt (left) and
George Dasch, two of eight men on trial before a military com-
mission as alleged Nazi saboteurs, sit in the courtroom at the
Department of Justice building in Washington awaiting the
start of the third day of proceedings.

World Wide Photo



Journal |  February 2002 49

Royall argued that a civil court, not a military com-
mission, was required unless the defendants’ conduct
occurred in an active war zone where the shooting was
occurring. Biddle, for his part, beat the drums of war ef-
fectively. The writ of habeas corpus, he urged, was “never
intended to apply in favor of armed invaders sent here
by the enemy in time of war.”15 To Royall’s argument
that defendants had not come through any lines of bat-
tle or entered a theatre of war, he argued that the
beaches of Long Island and Florida were indeed a the-
atre of war where enemy submarines could and did
land the saboteurs. In his closing argument, Royall re-
turned to Milligan, citing its famous statement: “The
Constitution of the United States is a law for rulers and
people, equally in war and in peace, and covers with the
shield of its protection all classes of men, at all times,
and under all circumstances.”16

After nine hours of argument over two days, the spe-
cial session adjourned. The intense pressure led the
Court to promise that the Court’s order would be an-
nounced the next day with the full decision to follow
later.17 On July 31, 1942, the Supreme Court gave its per
curiam order, ex parte Quirin.18 The writs of habeas corpus
were denied. The Court ruled that the charges against
the petitioners were triable by military commission, that
the military commission was lawfully created and that
petitioners were lawfully held. 

Conviction and Reaction
The Supreme Court having acted, the trial resumed.

Royall continued his oral argument, still desperately
combing the record for grounds for leniency for his
clients. The trial ended on August 1, 1942, and the com-
mission, after debating for two days, forwarded its se-
cret recommendation to the President. 

On Saturday, August 8, less than two months after
the first group had landed on Long Island and a week
after the commission trial ended, it was announced that
six of the eight saboteurs had that day been executed by
electrocution in the District of Columbia jail. President
Roosevelt had accepted the commission’s unanimous
recommendation that all be found guilty and that all but
Dasch and Burger be executed. They were spared be-
cause of their cooperation with the government and
were sentenced to long prison terms. After the war they
were deported to Germany, where they received less
than a hero’s welcome.

So Royall’s ordeal was over. Reviled in portions of
the press for his efforts on the saboteurs’ behalf, a de-
cided nuisance to his Commander-in-Chief, and re-
buffed in his efforts to seek expert help from the civilian
bar, his was a lonely and difficult journey. But his
courage and fierce dedication to his unpopular clients
drew widespread praise from Supreme Court justices
and commentators alike. Thus Justice Jackson wrote to

Royall that he had made “an impressive demonstration
that the right to counsel in our democracy is neither a
fiction nor a formality.”19

Perhaps the most telling praise came from six of his
seven clients. Shortly before their deaths, at a time when
most men facing their fate are inclined to attribute their
predicament to their lawyers, the six men wrote a letter
to their counsel. They said they had received a fair trial
and “[b]efore all we want to state that defense counsel
. . . has represented our case as American officers unbi-
ased, better than we could expect and probably risking
the indignation of public opinion. We thank our defense
counsel for giving its legal ability . . . in our behalf.”20

That tribute must have been a poignant reward to Roy-
all. In a desperately unpopular cause, a fine lawyer had
discharged his duty with passion and zeal. While he lost
six of his seven clients, he gained not only their grati-
tude and respect, but set a proud example of an Ameri-
can lawyer doing his job. He gave our tradition of the
right to counsel new meaning, depth and reality.

Three months after the executions, the Supreme
Court’s full opinion was issued. It was obviously some-
what anticlimactic. While rejecting F.D.R.’s edict that
there could be no access to the civil courts, it otherwise

Colonel Cassius M. Dowell (left) and Colonel Kenneth C. Royall
(right) arrive at the Supreme Court in Washington, July 29,
1942, to seek writs of habeas corpus on grounds that President
Roosevelt’s proclamation denying eight alleged Nazi saboteurs
access to the civil courts was unconstitutional.

World Wide Photo
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sustained the government’s position. The essence of the
decision lay in its finding:

The spy . . . or an enemy combatant who without uni-
form comes secretly through the lines for the purpose of
waging war by destruction of life or property, are fa-
miliar examples of belligerents who are generally
deemed not to be entitled to the status of prisoners of
war, but to be offenders against the law of war subject
to trial and punishment by military tribunals.21

While not overruling Milligan, the Court found fac-
tual distinctions differing that case from Quirin. The
Quirin opinion has been criticized, sometimes harshly.
Thus, Rachlis quotes “one of the country’s outstanding
experts on constitutional law” as saying the decision
was “‘little more than a ceremonious detour to a prede-
termined goal.’”22 It could be argued that it was decided,
unlike Milligan, at a time when “the temper of the times
did not allow that calmness in deliberation and discus-
sion so necessary to a correct conclusion of a purely ju-
dicial question.”23

Whatever its strengths or weaknesses, it would seem
clear that ex parte Quirin will continue to be cited, criti-
cized and distinguished as we move through current de-
cisions of what to do with the terrorists who, now or in the
future, may face our national wrath and American justice.

As for Colonel Royall, his efforts in no way harmed
his career. He was later promoted to brigadier general
and thereafter became, successively, undersecretary of
war, secretary of war and, after unification of the ser-
vices, the first secretary of the Army.

1. We are indebted to Eugene Rachlis whose comprehensive
work,  They Came to Kill: The Story of Eight Nazi Saboteurs in
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In connection with its ongoing project
on Women in Prison, the National
Association of Women Judges pro-

posed a holiday program at the
Bayview Correctional Facility in Man-
hattan. The planning began with a visit
with the facility’s superintendent,
Roberta Coward, in January 2001, and
culminated in an event on December 19.

We chose Bayview because its loca-
tion provided easy access for the
downstate judges and speakers. Its
prisoners had also earned the privilege
to be there prior to release, so we knew
we would be dealing with a fairly mo-
tivated group. And we were attracted
by the fact that Bayview is a transi-
tional prison, because we planned to
offer classes involving skills and infor-
mation that would be especially useful
after release.

Our planning efforts were delayed
by the events of September 11, but by
November we had drawn up a pro-
gram and enlisted speakers for sub-
jects such as foster care and housing,
and for classes on stress management
and meditation.

We also developed contacts in the
community in the hope that, as part of
the program, we could provide small
gift bags to the participants. We con-
firmed that the nonprofit group “Suit-
ability” would be able to present a
dress and makeup session. A used-
book donation effort at the courthouse
produced many contributions. In addi-
tion, the Brooklyn Women’s Bar Asso-
ciation had recently conducted a cloth-
ing drive, which generated a good deal
of clothing appropriate for job
searches.

During a visit to Bayview about ten
days before the program date, we
spent about two hours with the prison
staff to identify the room location and
items for each program throughout the

day. In addition, we brought sign-up
sheets, including the title of each class
and the time it would be given. We
wanted to get some sense ahead of
time about how many women would
be attending each session.

The speakers were instructed to fax
or send any materials to the assistant
deputy superintendent of programs so
that the content could be reviewed by
the staff before distribution. We were
also asked by prison staff to submit a
complete list of persons coming to par-
ticipate in the event, together with a
list of anything they might be bringing
into the prison.

By Friday, December 14, we had
much of the material assembled for 100
gift packages, we had a team of law as-
sistants ready to donate a lunch hour
or two to package them, and we had
scheduled a delivery of donated
clothes, books and gift items to give
Bayview Security an opportunity to re-
view what would be distributed to the
prisoners. Much to our relief, a Crimi-
nal Court clerk arranged for her
church choir to come and sing as part
of the program. 

The program consisted of seven
classes offered in different time peri-
ods throughout the day, to give the
participants an opportunity to attend
more than one session if they wished.
The best-attended sessions were on
housing issues and the makeup/dress
tips. The women really enjoyed the lit-
tle gift bags, as well as the books. We
received many books, so after the book
distribution the extras were donated to
the prison library. The donated clothes
were held by the prison staff to be dis-
tributed as needed. 

In the course of planning the event,
we learned, for example, what is con-
sidered contraband—gum, candy
wrapped in foil, mirrors, anything

made of material in the colors orange,
brown, black or blue, and all civilian
clothes, “how to” books and wire
hangers.

In the future the subcommittee has
agreed to organize earlier in the year,
probably as early as May, in order to
encourage better attendance at the pro-
gram by the inmates and to enlist the
assistance of the bar associations.

The subcommittee, consisting of
Brooklyn Judges Rachel Adams, Loren
Baily-Schiffman, Cheryl Chambers,
Laura Jacobson, Margarita Lopez-Tor-
res, Micky Morgenstern and Betty
Williams, has expressed the feeling
that this was such a rewarding experi-
ence that they are willing and able to
do this again and again. The satisfac-
tion they experienced in helping others
was enhanced by the cooperation and
enthusiasm of the prison staff, their
availability in working out problems
in logistics and information-sharing, as
well as their willingness to provide a
comfortable, workable physical loca-
tion for the program within the prison
setting.

Judge Carolyn Demarest chairs the
Association’s Women in Prison Com-
mittee, and I had the pleasure of chair-
ing the Subcommittee on the holiday
program. Judge Karla Moskowitz is
President of the National Association
of Women Judges and Judge Phyllis
Gangel-Jacob is President of the New
York Chapter. For all of us, this was a
great venture, which brought festivity,
information and hope to the women at
Bayview. We would be pleased to
share our new-found expertise with
anyone interested in setting up a simi-
lar program.

SARAH L. KRAUSS is a judge of the
Civil Court of the City of New York.

A LEARNING
EXPERIENCE

Holiday Program at
Bayview Prison

BY SARAH L. KRAUSS



54 Journal |  February 2002

Question: Notary Alfred Piom-
bino writes, “Controversy re-
peatedly occurs concerning the

meaning of the following language in
New York Executive Law § 137. The
question that arises is whether the sig-
nature and the words beneath the sig-
nature must be in black ink, whether
only the signature must be in black
ink, or whether only the words follow-
ing the signature must be in black ink.
The most common interpretation of
§ 137 is that both the signature and all
the words beneath it must be in black
ink. Here is the controversial language:

In exercising his powers pursuant to
this article, a notary public, in addi-
tion to the venue of his act and his
signature, shall print, typewrite, or
stamp beneath his signature in black
ink, his name, the words “Notary
Public State of New York,” the name
of the county in which he originally
qualified, and the date upon which
his commission expires . . .

Answer: The question is interesting,
but there is no question about interpre-
tation. As written, § 137 categorically
states that all the language after the
signature, but not the signature itself,
should be printed, typewritten, or
stamped in black ink. The controversy
about how to interpret the language
may arise due to the intent of the
drafters of § 137, but not the facial
wording of the statute.

To state that the signature also
should be in black ink, the phrase “in
black ink” should have been moved
and a comma added; the statute would
then read:

In exercising his powers pursuant to
this article, a notary public, in addi-
tion to the venue of his act, shall, in
black ink, print, typewrite, or stamp
beneath his signature, his name, the

legal training. Do other readers con-
sider “hereinafter parentheticals” to
exemplify the gobbledygook lawyers
learn in their legal training?

From the Mailbag
Readers have sent a number of in-

teresting and humorous anecdotes.
Rochester Attorney Gregory A.
Franklin wrote that he was reminded,
after reading the July/August Language
Tips of the “non-word” disirregardless.
While a student at the Fordham Uni-
versity School of Law, he was the bene-
ficiary of the teachings of Professor
Gerald McLaughlin, who would fre-
quently pepper his lectures with disirre-
gardless. In every case, Mr. Franklin
said, it took several minutes to figure
out whether he meant “regarding” or
“not regarding.” He added, “While I
don’t think that was the sole reason for
my grade in the class, I cannot say that
it was not a factor!”

Another reader asked whether
dilemma could be spelled dilemna; he
hoped that his 13-year-old daughter,
who had challenged that spelling, was
wrong. But everywhere he looked, her
spelling was corroborated. He asked,
“Have I lost my mind or was this word
spelled “dilemna” at one time? If so,
how and why did this change? Please
respond because my credibility is on
the line, and as important as credibility
is for a lawyer, it is even more impor-
tant for a parent helping his children
with their homework.”

Regretfully, I had to write the reader
that his daughter is right. The word
dilemma, which seems never to have
been spelled “dilemna,” comes from
the Greek word meaning “double.”
My etymological dictionary adds that
the alternatives posed by a dilemma
are commonly called “horns,” as they
“catch on both sides.” The source the
dictionary lists is Pall Mall Gaz., Sept.
3, 1917. Let’s hope the reader’s schol-
arship, if not his spelling, will impress
his daughter.

Finally, the following quotation by
former Michigan Governor George

words “Notary Public State of New
York,” the name of the county in
which he originally qualified, and
the date upon which his commission
expires . . .

As drafted, the Notary Public need
not use black ink for his signature.
What makes this language controver-
sial are the numerous parenthetical in-
sertions. If one concentrates only on
the relevant language, “beneath his
signature,” the language is unequivo-
cal because in this context the word
“beneath” means “following.”

Question: Fordham Law School
professor Michael M. Martin writes:
“While reading your October column
discussing questions raised by Attor-
ney R.M. Frome about ‘Whereas’
clauses, I was reminded of my pet
peeve about ‘hereinafter’ parenthetical
insertions. Increasingly, I see refer-
ences like this one, taken from page 8
of the October Journal: ‘. . . an amend-
ment to the N.Y. Estates, Powers and
Trusts Law (hereinafter EPTL) last year
. . .’ Also in this issue are references to
(inter alia) the CPLR, which is New
York’s basic procedure statute, AGI, a
basic element of tax law, and IRC or
the ‘Code’ for the basic tax statute. In
my view, these and other ‘hereinafter’
parentheticals are unnecessary.”

Answer: Professor Michael M. Mar-
tin added that exceptions to his dele-
tion of “hereinafter” parentheticals
might be in contracts or in footnotes to
articles. In all other cases, he argues
that they are not only unnecessary,
they fail to give the reader sufficient
credit. Many readers, he says, already
know what the EPTL is, and those who
don’t will have no trouble connecting
the abbreviation to the full name if it is
used two sentences later. If the abbre-
viation is uncommon and it does not
recall the full name, the reader may
have to check back to the full name
anyway. And if the abbreviation is
never used again in the piece, no par-
enthetical is needed.

Professor Martin says that he be-
lieves “those ugly parentheticals” are
seldom used except by persons with

B Y G E R T R U D E B L O C K
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seem too stuffy for legal writing. The
informal you, on the other hand, is
best not used to tell courts what to
do. “You should deny the motion”
becomes “This Court should deny the
motion.”

Dab in the double passive. People
think in the active voice: who does
what to whom. The active voice identi-
fies the subject or actor early in the sen-
tence. The active voice is also more
concise than the passive voice. Thus,
“The passive voice is avoided by good
lawyers” becomes “Good lawyers avoid
the passive voice.” Double, or blank,
passives do not identify the subject or
actor: “The passive voice is avoided.”
Passives can be helpful; more about
that another time. Double passives can
also help. When all else fails, use dou-
ble passives to remove gender from
your legal writing. “The court wrote
her decision” is incorrect because a
court is an it (its decision), not a him or
her. If you cannot recall that rule, write,
“The decision was written.” 

Be elegant. Inelegance includes the
clumsy s/he, (s)he, s/he/it (think about
this one), he or she, him or her; and al-
ternating between he and she. These
options are as distracting as he or she.
To maintain credibility, “write in such

a way that no one would ever consider
either sexist or awkwardly non-sexist.
Then the question of sexism doesn’t
even occur to the reader, who can con-
centrate without distraction on the
ideas presented.”5

Do not agree to disagree. The worst in-
elegance is gender disagreement.
“Someone is eating their soup.” Be-
comes: “Someone is eating his soup.”
Becomes, by eliminating the pronoun:
“Someone is eating soup.” “[I]f some-
one is a good legal writer, they may
score better on exams than you do,
even if you ‘know more law’ than they
do.”6 Becomes, by eliminating the pro-
noun: “A good legal writer will score
better on exams than you will, even if
you know more law.” Someone cannot
be they. No singular can be they.

Womyn is too je ne sais quoi for legal
writing.

Elegant variation. Repeat the noun to
avoid gendered writing. Do not use a
different noun. “Find a court officer.
He can help you.” Should not become
“Find a court officer. That is the official
who can help you.” Instead of finding
a synonym for “court officer,” repeat
“court officer,” as in, “Find a court offi-
cer. A court officer can help you.” Or
“Find a court officer who can help
you.” Besides, those who know their
way around a courthouse know that a
court officer is a who, not a that.7

Stunt stereotyping. Wrong: “Real
writers write every day, right after
they put on their makeup.” Wrong:
“Real writers write every day, right
after they shave.” Possibly right: “Real
writers write every day, right after
they get to work.”

English usage being what it is, some
stereotyped language is still standard:
fiancé (man), fiancée (woman); née (Jane
Smith, née Clark) (woman’s maiden or
birth name); and blonde (“a blonde
woman,” “a blond-headed man”).

A practitioner who does not want to
offend his or her judge and her hench-
men by language he or she will find
distracting will use every gender-neu-
tral device they can. S/he will write

something that does not look like
s/he/it wrote it at the last minute,
long after they have put on their make-
up or shaved.

1. N.Y.S. Judicial Committee on
Women in the Courts, Fair Speech:
Gender-Neutral Language in the
Courts (2d ed., OCA 1997).

2. See In re Motion to Admit Miss
Lavinia Goodell to the Bar of this
Court, 39 Wis. 232, 236 (1875) (Ryan,
C.J.) (“This is the first application
for admission of a female to the bar
of this court. And it is just matter
for congratulation that it is made in
favor of a lady whose character
raises no personal objection: some-
thing perhaps not always to be
looked for in women who forsake
the ways of their sex for the ways of
ours.”).

3. Judith S. Kaye, Perspective, A Brief
for Gender-Neutral Brief-Writing,
N.Y.L.J., Mar. 21, 1991, at 2, col. 1
(arguing in Point I that gender-neu-
tral writing “is simply the right
thing to do”).

4. Why the redundant before after gone?
Why the split infinitive “to boldly
go”? Stay tuned for future columns
on these and other questions. I plan
to go boldly where no man has gone
before.

5. Bryan A. Garner, The Winning Brief
226 (1999).

6. Original from Marion T.D. Lewis,
The Law School Rules 56 (1999).

7. Contra, N.Y.S. Judicial Committee on
Women in the Courts, supra note 1,
at 8 (“Replace the pronoun with a
synonym. ‘You should find a court
officer. That is the official who can
help you,’ may replace ‘You should
find a court officer. He is the one
who can help you.’” (emphasis in
the original). 

GERALD LEBOVITS is a judge of the
New York City Civil Court, Housing
Part, currently assigned to Brooklyn
and Staten Island. An adjunct profes-
sor and the Moot Court faculty advi-
sor at New York Law School, he has
written numerous articles and Ad-
vanced Judicial Opinion Writing, a
handbook for New York State’s trial
and appellate courts, from which this
column is adapted. His e-mail ad-
dress is Gerald.Lebovits@law.com.
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Romney may indicate the advantages
of negative statements to confuse the
questioner. Governor Romney is said
to have answered a reporter who ques-
tioned the governor about a statement
he had previously made: “I didn’t say
that I didn’t say it. I said that I didn’t
say I didn’t say it. I want to make that
perfectly clear.” 

GERTRUDE BLOCK is the writing spe-
cialist and a lecturer emeritus at Hol-
land Law Center, University of
Florida, Gainesville, FL 32611. Her 
e-mail address is Block@law.ufl.edu.
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NEW
MEMBERS
WELCOMED

FIRST DISTRICT
Sihin Abdi
Sagal Mohamed Abshi
Thomas Peter Ab
Ana Lizza V. Acen
Aaron Frederick Adams
Elizabeth Anne Adinolfi
Nazish Musvi Agha
Jose L. Aleman
Claire Alford
Robin Moore Alston
Daniel Altchek
Erika Altman
Jacob J. Amato
Alexander F. Anderson
John Forbes Anderson
Joseph G.B. Angeles
Lauren Angelilli
Daniel N. Anziska
Louis I. Apker
Jaime Ariel Areizaga
Rachael Arffa Akohonre
Michael Aristizabal
Karin Arrospide
Anthony A. Arther
Hugo Pablo Arza
Muhammad Zafar Asghar
Richard P. Ashe
Lauren Asher
Erica T. Auerbach
Suzan Aydin
Darren David Baccus
Daniel Kwieun Bae
Azra Baksic
Natasha Ann Balaz
George S. Balis
Andres Ballesteros
Steven Balsam
Jyotirmoy Banerjee
Deric J. Barnes
Rafic Hadi Barrage
Lindsay Ann Barton
Mitchell B. Baruchowitz
Darin Haim Bassin
Matthew Howard 

Baughman
Kathleen M. Beck
Sabine S. Beck
Steven A. Beede
Kristin Ellen Behrendt
Myron Beldock
Joseph C. Bellard
Oliver Christian Bennett
Alex Berd
Michael Jeremy Berg
Sarah Elizabeth Bergman
Joanna Bergmann
Eric Jonathan Berman
Jeffrey M. Berman
Jillian Blythe Berman
Robert H. Berman
Mary S. Bernard
Amir Y. Bernstein
Rachel Elizabeth Berry

Camille Bessieres
John Neville Bettex
Frederick J. Bivona
Angela Maureen Blair
Erica L. Blank
Brian Adam Blitz
Johnnie Leandra 

Bocanegra
Dmitry Bogdashevsky
Kiran Bokhari
Max Bolstad
Steven Louis Bona
Rochelle S. Boone
Melissa A. Bopp
Nicole Metz Boutis
Yohance L. Bowden
Tara Lauren Bradley
Nancy Elizabeth Braha
Susan Rita Bree
Anita Kay Briart-Napier
Brian Howard Brick
Aaron Charles Brinkman
Mark Andrew Brod
Craig Jason Brody
Michael E. Brogan
Daniel Brook
Christopher L. Brown
Jeffrey Arthur Brown
Melissa Coleen Brown
Michael G. Brown
Gretchen Brownscheidler
Cynthia A. Bryant
William Anthony Burck
Michelle Anne Burg
Deena Beth Burgess
Nathan Seidner Burgess
Holly Anne Burke
Michael Lillis Burke
Lisa Darlene Butler
William Russell Byers
Christine A. Byrnes
Karen Elizabeth Byrnes
Michael Caliguiri
Maureen D. Calle
John P. Campbell
Sarah Nye Campbell
Manuel Campos-Galvan
Jeffrey T. Canning
Silvester Cannone
Jessica Hilary Caplan
David L. Carden
Richard E. Carmen
Robert Sean Carmine
John Francis Carney
Christin J. Caroselli
Peter Carpio
Neil Patrick Casey
Lisa M. Casko
Jerome Castillo
Maria Cecilia Castro 

Neves
Nadja C. Caulfield
Damir Cefo
Eric Anthony Cesnik

Simon S. Chang
Jason T. Chayut
Elizabeth Karin Chen
Julia Pai-Yun Cheng
Colin Michael Cherico
Diane Chernoff
Amy P. Chiang
Soo-Jung Choi
Joseph C. Chow
Hans Tor Christensen
Sue-Ching Chua
Ludmila A. Chuplygina
Andrew J. Chvatal
Angela L. Clark
Jonathan J. Clarke
John William Medford 

Claud
Perry S. Clegg
Noreen M. Clohessy
James Craig Cofer
Jonathan Cole
Gabriel Ciprian Coltea
Jason James Comerford
Christopher Concannon
Danielle K. Conn 

Rosenberg
Jane L. Cooper
Edward Copeland
David Correa
Anthony Louis Cotroneo
Amelia Anne Cottrell
Shanell Marie Cramer
Frederic Raymond Crepin
John Cronan
Rose C. Cuison-Villazor
Collette B. Cunningham
Phyllis W. Curott
Michelle Anne Cusimano
Gary L. Cutler
Elizabeth Da Trinadade-

Asher
George Parker Danehauer
Alicia Derna D’Angelo
Keven Joesph Davis
Marcia Andrea Dawes
Cynthia Daphne Dayton
Melissa Deberry-Hall
Catherine J. Debreceny
Nancy J. Deckinger
Stephan L. Dejean
James E. D’Elicio
Laura Anne Cerasoli

Dempsey
Stephen M. Dennehy
Hazem Yahya Derhalli
Joanne Desilva
Anne Madeline Devens
Michael Salvatore 

Devincenzo
Michael David Devins
Randal S. Dhaliwal
Patricia A. Di Lieto
Christian R. Doerre
Fiona Mary Doherty
Wendy Dolce
Daniel Richard Donnelly
Rajit Singh Dosanjh
Richard W. Douglas
Jennifer Marie Driscoll
Gloria Dunn
Susannah M. Dunn
Timothy Dunphy
Mary Duro
Daniel Dusek
Anette M. Dusing
David B. Dwyer
Joshua S. Dyckman
Scott Thomas Earl

Mark Howard Goldberg
Paul Windsor Golding
Ian M. Goldrich
Katherine Rachel 

Goldstein
Wendy B. Goldstein
Jason Ross Goldy
Laura Elisabeth Golub
Miguel Gonzalez-Marcos
John A. Goodman
Jonathan Mark Goodman
Carolyn Gail Goodwin
Christine M. Gorgone
Deborah Gough
Lauryn P. Gouldin
Shannon Michelle 

Gourlay
Keith D. Grace
Ananias Grajales
Michael H. Grandis
Adam K. Grant
Allison Snider Gray
Jabari O. Gray
Jason M. Greenberg
Richard A. Greenberg
Nathaniel Lev Greenwald
Kristine L. Grinberg
Joshua Paul Groban
Courtney Ruth Groves
Daniel Grunberg
Andrea Roxana 

Guendelman
Charity Maria Guerra
Mikhail Y. Gurfinkel
Sarah Cornelia Haan
Marnie L. Hafron
Arlene Arin Hahn
Carolyn Isabel Hahn
Miriam J. Haines
Donald R. Hall
John E. Halpin
Siobhan V. Hammer
Iddo Harel
Gray Hummel Harley
Walker Harman
Kevin F. Harrington
Bradley Adams Harsch
Hebba Magdi Hassanein
Barbara R. Hauser
Donald T. Hayden
Jason E. Haymond
Michael William Hazy
Brian P. Heaphy
Adam Hellegers
Michael D. Heller
Eloisa Henriquez
Suzanne Hepner
Quinn M. Heraty
Larissa F. Herczeg
Angel Herrera
Christopher J. K. Hill
Jay L. Himes
Karoline Jennifer Hinga
Margo L. Hirsch
Jason Hoberman
Monica Louise Holland
Pamela Catherine 

Holman
Marissa Jill Holob
Kyle A. Hook
Thomas Ross Hooper
Paul W. Horan
Tyresse Horne
Steven Jeffrey Horowitz
Lisa Gayle Horwitz
Jenny Hsieh
Tara Ann Hunt

Douglas W. Ebeling
Elizabeth Luann Edwards
Kathryn Regina Eiseman
Daniel J. Eisner
Jason S. Elfenbein
Hollie Tema Elkins
Linda B. Epstein
Gunnlaugur Petur 

Erlendsson
Cynthia Louise Evans
Andrew Ben Fabian
Tal T. Fagin
Daryl William Fairbairn
Aielleen Fajardo
Nada Fakhro
Basil H. Falah
Mitchell Falber
Judith P. Falk
Urs Fankhauser
Beth M. Feder
Elise Simon Feldman
Jennifer M. Feldman
Robert J. Feldman
Simon A. Fenster
Steven James Ferguson
Pamela D. Field
Cory Seth Figman
Caroline Camille Finch
Nelson Orus Fitts
Daniel J. Fitzgerald
Jon E. Flaute
Ivonne M. Fleitas
Richard Flores
Michael Patrick Flowers
Angela Mary Floyd
Paul Frederick Foley
Alex Fooksman
Todd Jeremy Forman
Aaron Mark Frankel
Sharon E. Frase
Richard Jay Frecker
James Harris Freeman
Jessica Lauren Freiheit
Gabrielle Sarah Friedman
Hillary Ann Frommer
James M. Fukuyama
Daniel S. Furst
Nicholas Emrys Owen 

Gaglio
Dov Gal
Ralph J. Galasso
Michele Marie Gale
Thomas C. Gallagher
Nicole G. Galluccio
Ari Dov Ganchrow
Juan Antonio Garcia
Alan D. Garfield
Margaret Merrell Garnett
Melissa Ann Garvey
Pratibha Gautman
Kenneth Phillip Gavsie
Janine Andrea Gaylard
John Kenneth Geiger
Terri E. Gerstein
Christopher F. Gerstle
Brian Newton Gibson
Jacqueline Cathleen 

Gigantes
Erez E. Gilad
Tanya Gill
Kevin G. Gillin
Paul J. Gilmartin
Andrew Radu Gladin
Holly B. Gladstone
Sarah E. Glaymon
Abbe Rubin Gluck
Amanda Thomas Buck 

Goehring
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Charles Hugh Abraham 
Inkeles

Tami Isenberg
Daniel Eric Jacobson
Frank Patrick Jaklitsch
Jessica Jamieson
Krishna F. Jayaram
Kysseline Francoise 

Jean-mary
Haejin Anthony Jeong
John Gordon Jerow
Di Jiang
Christopher K. Johnson
John Marc Johnson
Larry Johnson
Michelle Nicole Johnson
Julius Johnston
Carolyn C. Jones
Rozalia Jovanovic
Michelle L. Kahl
Jeremy Todd Kamras
Shin-Taeg Kang
Cynthia Kao
Adam Joel Kaplan
Jason Mark Kaplan
Melissa Kristin Kass
Satoko Kato
Elizabeth S. Katz
Matthew L. Kaufman
Jane H. Kauh
Andrew J. Kaye
Alison Keil
Maury Moshe Kelman
Eileen C. Kennelly
Gerhard H. Ketels
Kay Meng Khoo
Kristin Dorothy Kiehn
Alan Lawrence Kierman
Stephanie S. Kika
Brian W. Kim
Steve C. Kim
Leslie Yvette Kimball
Asi Kirmayer
Marcus Herbert Klebe
Cary A. Kleinman
Aaron C. Kless
Haksoo Ko
Kwanghyon Thomas Ko
Karim Ahmad Kobeissi
Thomas Kokalas
Kevin Patrick Kopp
Katherine L. Koppman
Steven K. Korell
Anastasia Y. Koroleva
Jennifer Kouzi
Elisabeth Maria Kovac
Jill L. Kreisberg
Renu Kara Kripalani
Jennifer Jean Kropke
Alison Mary Krouse
Orsolya Kun
Peter Ernst Kunkel
Erick Von Ladson
Abraham Laks
Nicole M. Lamarine
Christopher B. Langhart
Zoe S. Langsten
Brian Nathaniel Lasky
David Benjamin Lat
Katarina Gillam 

Lawergren
Fran I. Lawless
Agnes S. Lee
Chiek Chuin Lee
Heon-Yup Lee
John J. Lee
Judy Taeyoung Lee

Paul Soo Lee
Stephen Chahn Lee
Richard E. Leff
Andrew Derek Leftt
Corey Adam Leifer
Brenda K. Lenahan
Wai Shun Wilson Leung
Barbara Levi
Erik John Levin
Rachel S. Levin
Danielle A. Levine
Hirschell E. Levine
Nichelle N. Levy
John Lewis
Kefei Li
Namaala Emma 

Liebenthal
Erik Lieber
Stefanie Lieberman
Charles B. Liebling
Allison R. Liff
Warren H. Lilien
Nathan August Limpert
Jane Linn
Casey S. Lipscomb
Christopher A. Lisy
Sylvia Nicole Liverpool
Carlos A. Lobo E. Silva
Hatel Locker
Henrik R. Lonberg
Ryan Eric Long
Erica Loomba
Jason L. Lopez
Corey E. Loprete
Cleston R. Lord
Andrea De Fatima Louro
Edward Kong Low
Lawrence T. Lowen
Joshua W. Lubetsky
Clare M. Lubiner
Jason Paul Luce
Wendy I. Luger
Marie Grant Lukens
David L. Lurvey
Than N. Luu
Joseph J. Lynett
David John Mack
Jeffrey D. Maggard
Ilana Makovoz
Gillian R. Malken
Renee Marie Mallen
Jonathan Allan Maltby
Anthony Joseph Mangone
Jay Guerin Maples
Rachel Kathryn Marcoccia
William A. Marroletti
Bridget K. Marsh
Andrea Halbert Marshall
Giovanni Marsili
Jonas Aaron Marson
Roy I. Martin
Todd E. Martin
Adam Michael Masin
Stuart Neil Mast
Michael Barrett Matays
Edgar Matos
Demosthenes Mavrellis
Elizabeth M. McCarroll
Timothy James Mccarthy
Erin L. McCoy
William Donald 

McCracken
Theodore Vincent 

McCullough
John C. Mccutcheon
Mark E. McGrath
Michael H. McGuire

Susan Barbara McInerney
James Andrew McKenney
Amy E. McManus
Michael James McNamara
Tracey L. McNeil
Laurie J. McPherson
Justin Meagher
Karin E. Meitner
Gonzalo Merino
Andrew Lawrence 

Meyers
Christine Ann Meyers
Victoria J. Michel
Keija Christine Minor
Jacob E. Miota
Douglas Jeffrey Mitchell
David Kirk Mitnick
Alidad Moaveni
Samuel Sung Mok
Roxana M. Molina
Chikara Momota
Susanne M. Mooney
Geoffrey St. John Moore
Patrick D. Moore
Shawn Vietor Morehead
Manna Morejon
Patrick J. Morgan
Paul H. Morris
Kathrine Marlene
Mortensen
Alexander John Mueller
Roberta Lynn Mueller
Marcus R. Mumford
Gillian Erin Munitz
Andrew J. Muratore
Traci Dawn Muriello
Brenda J. Murphy
Daniel Patrick Murphy
Jennifer Diann Murray
Jordan C. Murray
Kenneth M. Murray
Shawn Patrick Murray
Sandra Lynn Musumeci
Nilima Devi Muttana
Gilly Nadel
Stacey Lynn Nader
Ayako Kay Nagano
Ira Jack Nahmod
James Navarro
Yoel Neeman
Kenneth E. Neikirk
Eva-Maria Nepf
Boris Nepoe
Rina Nessim
Christopher T. Newkirk
Diane Nguyen
Declan Anton Nicholls
W. Simone Nicholson
Toni M. Nicolo
Ebrahim Ali Nodjoumi
Jisoo Noh
Gemini Janiece Nolan
James V. Nolan
Howard S. Norber
Steven Michael Nordtvedt
Claude Joseph Noriega
George R. Nuce
Mary Jane D. O’Connell
Thomas Howard 

O’Donnell
Heather R. Oglivie
Mildred Milian Ojea
Dennis M. O’Leary
Jessica M. Olich
Angela Olivarez
Paul Davis Oliver
Rosa L. Olivieri

Sheila Findley Olson
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and “prosecutor.” Retain only histori-
cal usages like “suffragette.”

Promote parallel language. “Man and
wife” becomes “husband and wife” or
“man and woman.”

Make the antecedent plural. “An in-
fant younger than seven may not be
convicted of petit larceny. He is im-
mune from prosecution.” Becomes: “In-
fants younger than seven may not be
convicted of petit larceny. They are im-
mune from prosecution.” Plural an-
tecedents like judges instead of judge
will let you use the personal pronoun
they instead of he or she. 

Ply personal pronouns. Substitute
personal pronouns (they, them, their)
for singular ones (he, she, his, her). 

Rephrase to eliminate the pronoun. “A
gourmet likes her steak rare.” Becomes:
“A gourmet likes rare steak.” “To
avoid fee disputes, a lawyer should re-
turn his phone calls.” Becomes: “To
avoid fee disputes, lawyers should re-
turn phone calls.”

Is “anyone” out there? Use anyone,
human, people, person, someone, or you
for nouns like man and woman. “A man
[or he] who cannot do the time should
not do the crime.” Becomes: “Anyone
who cannot do the time should not do
the crime.” Or “If you cannot do the
time, do not do the crime.”

“One” more rule. Y2K Star Trek:
“To go boldly where no one [or none,
but not where no man] has gone be-
fore.”4 Note, however, that one, as a
synonym for the informal you, can

Gender neutrality in judicial-
opinion writing is official pol-
icy in the New York State Uni-

fied Court System. As the court’s
anti-gender-bias committee has ex-
plained, “all of us who work in the
courts or work in the court system
[must] avoid unintended slights or
compromises to the ideal of justice.”1

What of practitioners, for whom inter-
nal court policy is not binding? Should
they write gender neutrally? Yes. If
you do not believe me, ask any suc-
cessful law man. He, she, he or she, his
or her, they, and all their henchpersons
will tell you that I am right.

Some believe that gender neutrality
is part of an unfortunate, passing
phase of political correctness. To each
her own, but they are wrong. It is a for-
tunate phase—and one here to stay.
Sexist writing offends readers of both
genders. Discriminatory beliefs are re-
flected in discriminatory writing, and
discriminatory writing perpetuates
discrimination. Sexism is also often
double discrimination. Consider the
old-fashioned labels Jewess and
Negress. Have you ever heard of a
Christianess, a whitess, or a Cau-
casianess? And who can forget the ex-
pression “woman lawyer”? Perhaps
one reason no one used lawyerette is
that women were excluded from the
profession when ette suffixes were
popular.2 Opinion writers must be
gender neutral so that they can render,
and be seen as rendering, fair and
equal justice under the law. But no
practitioner who wants to persuade
can afford to offend or distract readers
with gender-biased language.

Others believe that gender-neutral
writing sacrifices precision. They are
wrong about that, too. Those who ac-
cept that gendered writing is discrimi-
nation in print will try to write gender-

neutrally. It is simple to be both precise
and non-sexist. Chief Judge Kaye said
it well: “[G]ender-neutral writing is
not only a good habit but also an easy
one to acquire and internalize.”3

Here are some ways to get into the
good habit of using precise, non-sexist
language.

Use gender-neutral terms. “Brother
Justice” (or “fellow Justice” or
“brethren”) becomes “sibling Justice” or
“colleague Justice.” “King” becomes
“sovereign.” “Madam Justice Gins-
burg” becomes “Justice Ginsburg.” “Mr.
Justice Souter” becomes “Justice
Souter.” “Sister state” becomes “sibling
state.” “Statesmanship” becomes
“diplomacy.”

Delete the suffix “-man.” “Assembly-
man” becomes “Assembly Member.” Sit
down for this one: “Chairman” and the
inelegant “chairperson” become
“chair.” “Con man” becomes “con
artist.” “Fireman” becomes “fire-
fighter.” “Jury foreman” becomes “pre-
siding juror” or the peculiar but stan-
dard “foreperson.” “Foreman”
becomes “supervisor.” “Mailman” be-
comes “mail carrier.” “Policeman” be-
comes “police officer.”

Delete the prefix “man-.” “Man-
power” becomes “staff.”

Mutilate masculine terms. “Common
man” becomes “average person.”
“Mankind” becomes “humanity.”
“Manmade” becomes “made by hand.” 

Change terms once reserved for women.
“Mrs.” and “Miss” become “Ms.,” un-
less the person prefers “Mrs.” or
“Miss.”

Out with suffixes “-ette,” “-ess,” and
“-trix.” “Actress” becomes “actor.” “Po-
etess” becomes “poet.” “Stewardess” be-
comes “steward” or “flight attendant.”
“Waitress” becomes “waiter” or
“server,” not “waitron.” “Executrix”
and “prosecutrix” become “executor”
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