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he legal profession responded
Timmediately and unselfishly to

the terrorist attacks of Septem-
ber 11, 2001. Etched in my mind is the
seemingly endless line of volunteers
outside the Association of the Bar of
the City of New York’s 44th Street

PRESIDENT'S

fully inadequate funding for criminal
representation. The 77-page guide to
pro bono opportunities published by
the NYSBA Department of Pro Bono
Affairs contains a description of
dozens of organizations that need as-
sistance from volunteer lawyers or
that coordinate the provision of pro

home on the evening of September
25. What brought all those lawyers to
the sidewalk to and along Sixth Av-
enue was the first training session for
those willing to assist family mem-
bers in the expedited death certificate
process (developed by NYSBA mem-
bers in conjunction with the court
system).

The publicity for the session had
been minimal, almost entirely word
of mouth, and yet the 500 seats in the
Great Hall could not accommodate
all who were anxious to help. Hun-
dreds more had to be turned away,
assuaged only by the personal

bono services around New York State.

Broadly defined, there are pro bono
opportunities for all types of practi-
tioners and all social and political
persuasions. Although “pro bono
publico” literally means “for the
public good,” we tend to think of pro
bono service as being confined to free
legal services for the poor. Surely that
is the heart of what lawyers have tra-
ditionally viewed as pro bono service,
but you do not by any means have to
be a “bleeding heart” to do the pub-
lic good. The public good can be
served by engaging in activities that

thanks of Chief Judge Judith Kaye,
who was on site attending a meeting
of more than 50 bar leaders convened
to address the recovery effort. Ulti-
mately, the heaviest burden the bar
associations had to shoulder was to
find opportunities for all of the thou-
sands of lawyers who volunteered for the relief effort.
Supply seemed to outstrip the demand, as hard as that
may be to believe.

Unfortunately, in the mundane world—the world not
dealing with the human wreckage engineered by
Osama bin Laden and his criminal cohorts—the de-
mand for volunteer lawyers dwarfs the supply. On a
daily basis, there continues to be a tremendous need for
donated criminal and civil legal services in the commu-
nities of New York State, more than enough to provide
opportunities for each of the 130,000 registered attor-
neys in the state. The opportunities may not be quite as
galvanizing as those relating to the World Trade Center
collapse, but the needs are just as real and often just as
immediate. From the unrepresented tenant in Housing
Court threatened with imminent eviction, to the victim
of domestic violence in need of an order of protection, to
the convicted felon constitutionally entitled to appellate
counsel, to the immigrant from a totalitarian regime
seeking political asylum, to the would-be not-for-profit
corporation in need of organizational documents, the
opportunities for pro bono publico work are virtually lim-
itless. Indeed, a recent survey revealed that only 14% of
the civil legal needs of the poor are being served, and we
are all too familiar with the crisis brought about by woe-

STEVEN C. KRANE

“Not Just Another
Pro Bono Message”

benefit society in general, not just the
poor. You do not have to provide
these services in conjunction with a
legal aid or legal services organiza-
tion, or a group with a “CLU” at the
end, to do legitimate pro bono work.

Our own pro bono guide lists alter-
native pro bono opportunities for those whose ideologies
fall to the right of center. For example, the National
Right to Work Legal Defense and Education Foundation
maintains a nationwide litigation program to provide
free legal assistance to employees who are subjected to
the abuses of compulsory unionism arrangements. Then
there is the Institute for Justice, a libertarian public in-
terest law firm that litigates to secure economic liberty,
school choice, private property rights, freedom of
speech, and other vital individual liberties, and to re-
store constitutional limits on the power of government.
More conservative and libertarian public interest orga-
nizations can be found in Wilcox, Shackman Naas, The
Right Guide: A Guide to Conservative and Right-of-Center
Organizations (Economics America, Inc. 1995) or in Wag-
ner, Hiboldt & Korsvall, Policy Experts 2000: A Guide to
Public Policy Experts and Organizations (Heritage Foun-
dation 2000). In other words, there is no philosophical
excuse for declining to do pro bono work.

How can we harness the psychic energy evidenced
by that thousand-lawyer queue snaking along New
York City streets in September? Was that a one-time oc-

Steven C. Krane can be reached at 1585 Broadway, New
York, N.Y. 10036
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currence brought about by the extraordinary tragedy
that had just befallen our nation, or was it an awakening
of the highest and best traditions of our profession? I
hope it was more the latter than the former. In any case,
just saying that we are obligated as members of the legal
profession to do something in the pro bono arena at least
periodically during our careers does not seem sufficient.
Preaching that it is the right thing to do—as true as that
statement may be—has never been adequate. I submit
that it is up to the leadership of the bench and bar,
judges, firm management, and bar leaders, to make the
point clearly and unmistakably, again and again.

Just recently, a group of junior associates from my
firm were sworn in as members of the bar of the U.S.
District Court for the Southern District of New York. In
courtroom packed with lawyers from throughout the
district, the judge asked each of the new attorneys, as
they were presented for admission, whether they had
done any pro bono work. A negative answer was met
with a stern admonition to find some way to engage in
pro bono service. (Fortunately, each of the associates from
my firm was able to answer the question in the affirma-
tive by recounting their own individual experiences in
the pro bono arena.) Similarly, I recall that my own five-
minute “interview” with a representative of the First
Department’s Character and Fitness Committee some
20 years ago was mainly an exhortation to find a way to
do pro bono work of some kind. To the extent that it is not
the part of the regular allocution, I urge every inter-
viewer of a candidate for admission to the bar of this
state or of a federal district court to attempt to instill in
the fledgling attorney a sense of the importance of tak-
ing on some responsibility for work in the public inter-
est.

It is just as incumbent upon those who manage law
firms or otherwise serve as mentors to new attorneys to
inculcate them with the highest traditions of the profes-
sion, including pro bono service. Too often, we see
lawyers deciding whether to engage in a certain activity
based solely on whether it is reasonably calculated to
lead to the production of income. That cannot be the de-
terminant. Billable hours and bottom lines must not be
the sole criteria for evaluating the worth of a lawyer’s
activity. Nor is it an answer for a firm to encourage pro
bono work on a lawyer’s “own time,” requiring lawyers
to fit in their public interest activity after satisfying an
extravagant annual hour quota. Pro bono work must not
only be encouraged through words, it must be facili-
tated through deeds. Law firm policies must accommo-
date each attorney’s professional obligation to give
something back to society.

The alternative may not be pretty. If we fail as a pro-
fession to instill a strong sense of volunteerism in our
ranks, we may well be confronted in the not too distant

future with a mandatory pro bono regime. While such a
regulatory scheme would likely involve a requirement
that each attorney donate some number of hours of ser-
vice annually or contribute a specified sum of money to
an approved legal service provider, we do not need the
compulsion of yet another set of court-imposed regula-
tions. We should be able to achieve that goal voluntarily.
Yet the longer we do not as a profession step up and “do
the public good,” we run the risk of having some form
of mandatory pro bono become part of the solution to the
perennial legal services funding crisis.

Allow me to close this month’s message the way I
closed my address to the House of Delegates upon the
occasion of my installation as president of this Associa-
tion. I asked each member of the House, and now I ask
each of you, to choose one project that would improve
the law, our legal system or our society. I urged each of
them to choose a project of importance to them and to
dedicate themselves to it. Lastly, I reminded them of
Winston Churchill’s words: “We make a living by what
we get. We make a life by what we give.” I exhort each
of you to go forth and give.

We have the power as a profession to make this
world a far better place. Now more than ever, we have
an obligation to use that power to advance the cause of
justice and freedom throughout our state and our na-
tion. Pro bono service is not an option. It is our duty as
lawyers.

What's the cost of NOT being a member?

NYSBA is the source for legal information. As a member, you'll ‘

stay informed on the latest in and outside of your area of

concentration. Combine this with our member discounts and I I I I
NYSBA

benefits, and there’s really only one question to ask.
- For more info call 518-463-3200, or visit www.nysba.org. 725 %azz&ﬁ
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Uniform Principal and Income Act
Will Work Fundamental Changes
In Estate and Trust Administration

BY CHARLES J. GROPPE

in N.Y. Estates, Powers and Trusts Law section

11-2.1 (hereinafter “EPTL”), has been replaced by
Laws of 2001, Chapter 243, dated September 4, 2001,
which took effect January 1, 2002. The new law, to be
contained in new EPTL Article 11-A, is entitled the
“New York Uniform Principal and Income Act” (the
“Act”).!

Not incorporated in the new act, but essential to it
and effective simultaneously, are new EPTL 11-2.3(b)(5),
which provides for a new “Trustee’s Power to Adjust”
current distributions, and new EPTL 11-2.4, which es-
tablishes an “Optional Unitrust Provision.”>

Although most attention initially focused on the rad-
ical changes in trust administration permitted by the
new “power to adjust” and the new “optional 4% uni-
trust,” numerous other revisions are made. These will
work fundamental changes in day-to-day administra-
tion of, and accounting for, estates and trusts. They in-
clude the determination of income due to or due from
beneficiaries of trusts; changes in allocation of principal
expenses, including source of payment of fees and in-
come taxes; changes in the method of accounting for
distributions during administration; new depreciation
and depletion rules; and adoption of a new method of
accounting for business interests in a proprietorship.
This is but a partial list.?

The New York Principal and Income Act, contained

Legislative Background

The statute is part of a broad revision of the concepts
of trust income and principal set forth in Chapter 243.
The statute is the outgrowth of the work of the New
York Estates, Powers and Trusts Law-Surrogate’s Court
Procedure Act Legislative Advisory Committee. The
Legislative Memorandum in support of the committee’s
report states, “The bill was designed to facilitate trust
investing for total return in accordance with the pru-
dent investor rule already enacted in New York law
[EPTL 11-2.3].”

The Prudent Investor Act,® and now the New York
Uniform Principal and Income Act, reflect modern real-
ities in investment; namely, that prudent investors will

seek a “total return” of current income and capital ap-
preciation. As stated in the supplement to the commit-
tee’s report:

Although a prudent investor seeks an investment strat-
egy designed to make appropriate current and future
trust distributions, a trustee operating under the cur-
rent New York principal and income act is required to
seek a particular form of return, i.e., return defined as
trust accounting income. The investment opportunity
and flexibility provided by the prudent investor stan-
dard is therefore compromised by a conflicting statute,
now generally recognized as archaic and inhibiting.

Specifically, capital appreciation is not recognized as
trust accounting income, and yet over extended periods
of time equity securities have produced the greatest
overall return for investors. The total return on equities
is a combination of dividends and capital gain. In recent
years corporations have been paying smaller and
smaller dividends as a percentage of their value. For ex-
ample the dividend return on the S&P 500 index now
barely exceeds 1%. On the other hand, the capital ap-
preciation on equities since 1982 has raised the Dow
Jones industrial average from less than 1,000 to more
than 10,000. Trustees, unlike individual investors, are
limited to dividend income from equities for current
distributions, but dividend income is disappearing and
capital appreciation is unavailable to current beneficia-
ries.

CHARLES J. GROPPE, a senior partner at
Putney, Twombly, Hall & Hirson in
Manhattan, is a co-author of Harris
New York Estates: Probate, Administra-
tion and Litigation (5th ed.) and its
companion volume, Harris New York
Estates: Estate Planning and Taxation,
published by West Group. He is a
graduate of the College of the City of
New York and received his law degree from St. John's
University School of Law.

He wishes to thank his partner Alexander Neave and
associate Helen C. Heintz for their contributions to this
article.
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The New York Uniform Principal and Income Act is
intended to work in tandem with the New York Prudent
Investor Act by (a) eliminating strictures on trustees,
which confined them to seeking a particular form of
current return, i.e., trust accounting income; (b) permit-
ting trustees to regard all return, whether ordinary in-
come or capital gain, as part of a “total return” on trust
investments; (c) permitting distributions to be made to
an “income beneficiary” in the form of an “Appropriate
Benefit Currently Distributable” under a “power to ad-
just,”® or as an optional 4% “unitrust”’ that the trustee
may elect; and lastly (d) by conforming, clarifying or
modifying rules that were contained in EPTL 11-2.1, the
old Principal and Income Act. The new Act is to be con-
strued so as to promote uniformity of the law with re-
spect to its subject matter among states that enact it. A
corollary of this is that interpretations of the law in
other states would be guidelines in applying the law in
this state.

Effective Date and Definitions

EPTL Article 11-A was effective as of January 1,
2002." Except as specifically provided in the trust in-
strument, the will or Article 11-A, the Act applies to any
receipt received or expense incurred on or after January
1,2002, by any trust or decedent’s estate established be-
fore that date regardless of whether the asset involved
was acquired by the trustee before or after that date."
Article 11-A also applies to any trust or estate estab-
lished on or after January 1, 2002, except to the extent
that the trust instrument or will provides otherwise, or
unless an election or court decision is made pursuant to
EPTL 11-2.4 (the new “optional unitrust” statute) to
make Article 11-A inapplicable to such trust."

Similarly, new EPTL 11-2.3 and 11-2.4 also took effect
on January 1, 2002.

Article 11-A contains definitions of 13 terms that are
key to its application.”® The definitions contained in
EPTL 11-2.1(o) of the former Principal and Income Act
(there were only four) were keyed back to the preceding
subdivisions (a) through (/). Similarly, the new law fur-
ther refines and applies the definitions and other rules
in EPTL Article 11-A, Parts 2 through 6.

“Income” is now simply defined as “money or prop-
erty that a fiduciary [which includes an executor, ad-
ministrator, personal representative and trustee] re-
ceives as current return from a principal asset.”"* The
term also includes a portion of receipts from a sale, ex-
change or liquidation of principal assets, as provided in
Part 4 of Article 11-A, relating to allocation of receipts
during administration of a trust.”®

“Income interest” means the right of an income ben-
eficiary to receive all or part of net income, whether as a
mandatory or discretionary distribution.'®

Overview of the Act’s
Implications

The new Uniform Principal and Income Act
and related changes in the Estates, Powers and
Trusts Law require serious, thoughtful and im-
mediate attention. The Act changes substantive
rights in ways that will be surprising to long-
time practitioners. Further, the Act, the new
power to adjust and the new option to establish
a unitrust, together with the Prudent Investor
Act, have created a host of affirmative duties for
trustees.

Failure to act to take advantage of the new
options, or the inability to justify inaction, could
well result in charges of negligence and a resul-
tant surcharge or loss of fees and commissions.

The modern trustee can no longer simply
“buy and hold.”

“Net income” means total receipts allocated to in-
come during an “accounting period” (which is defined
in EPTL 11-A-1.2(1)), less disbursements made from in-
come, plus or minus transfers under (Article 11-A) or
under the exercise of the trustee’s power to adjust
(under EPTL 11-2.3(b)(5)) to or from income during such
period.”” Thus, future payments made to a beneficiary
by virtue of the exercise of a fiduciary’s discretionary
power to adjust current distributions—which necessar-
ily will require charging or crediting traditional ac-
counting principal—will meet the definition of “net in-
come” for New York purposes. By definition, the power
to adjust income may include the power to decrease as
well as increase current distributions.

“Principal” is now simply defined as “property held
in trust for distribution to a remainder beneficiary when
the trust terminates.”®

Among the other more significant differences are the
elimination of any definition of inventory value and a
change in the manner of determining income payable to
holders of income interests when one interest ends and
another begins. “Inventory value” has been eliminated
as a concept because its use is no longer required, due to
the elimination of the “underproductive property” con-
cept contained in former EPTL 11-2.1(k) and also due to
changes in allocation methods. For example, beginning
January 1, 2002, income distributed from a testamentary
estate subsequent to payments of estate taxes or dispro-
portionate distributions is not based on inventory val-
ues but on contemporaneous market values.
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Fiduciary Duties

EPTL 11-A-1.3 sets forth general principles governing
exercise of a fiduciary’s duties in allocating receipts and
disbursements,”” and in exercising a “discretionary
power of administration.”*

EPTL 11-A-1.3(a) states the following:

1. A fiduciary shall administer a trust or estate in ac-
cordance with the terms of the will or trust even if
there is a different provision in Article 11-A.

2. A fiduciary may exercise a discretionary power of
administration even if the exercise of the power
produces a result different from a result required or
permitted by Article 11-A.

3. A fiduciary shall administer a trust or estate in ac-
cordance with Article 11-A if the terms of the trust
or will do not contain a different provision or do not
give the fiduciary a discretionary power of admin-
istration.”!

4. Further, the fiduciary “shall add a receipt or charge
a disbursement to principal to the extent that the
terms of the trust or will and Article 11-A do not
provide a rule of allocation between principal and
income.”” A trustee shall add a receipt or charge a
disbursement to principal if neither the term nor the
will nor Article 11-A provides a rule for allocation
between principal and income. (The adage among
trust officers that one is to “charge income and
credit principal” is no longer applicable.)

As with the former law, new EPTL 11-A-1.3(a) is
intended to provide default rules; a contradictory provi-
sion of the will or trust overrides the default rules.
In addition, the allocation rules of EPTL 11-A-1.3(a) are
broader than the old law in that they also will apply to
actions now set forth in Parts 2 and 3 of the Act relating
to determining or distributing income (EPTL 11-A-2.1-2.2)
and to apportionment at the beginning and end of an in-
come interest (EPTL 11-A-3.1-3.3). Thus, these duties
apply expressly to a fiduciary administering an estate or
distributing income on termination of an “income inter-
est.” These sections provide rules for determining who
is to receive income during the administration of an es-
tate, how fractional distributions are to be determined,
how certain costs and fees are to be allocated, and how
income is to be apportioned at the beginning and end of
an “income interest.”*

In exercising a discretionary power of administration
within the scope of Article 11-A, a fiduciary

shall administer a trust or estate impartially, based on
what is fair and reasonable to all the beneficiaries, ex-
cept to the extent that the terms of the trust or the will
clearly manifest an intention that the fiduciary shall or
may favor one or more of the beneficiaries. A determi-
nation in accordance with [Article 11-A] is presumed to
be fair and reasonable to all the beneficiaries.”*

This duty of impartiality exists regardless of whether
the beneficiaries” interests are concurrent or successive.
The precise meaning of the duty of impartiality is a mat-
ter of judgment and interpretation affected by the pur-
pose, terms, distribution requirements and other cir-
cumstances of the trust not only at the outset but as they
may change from time to time.”

Apportionment and Distribution
Part 2 of EPTL Article 11-A provides rules for deter-
mining and distributing income after a decedent dies,

in the case of an estate, or after an income interest in a

trust ends. The operative statutes are EPTL 11-A-2.1

(“Determination and distribution of net income”) and

EPTL 11-A-2.2 (“Distribution to residuary and remain-

der beneficiaries”). EPTL 11-A-2.1 contains five para-

graphs that set forth important rules for allocating in-
come and principal receipts and expenses during estate
administration. The rules are as follows:

1. EPTL 11-A-2.1(1) requires the fiduciary first to de-
termine net income and net principal receipts from
property specifically given to a beneficiary and then
to distribute such income or receipts to the benefi-
ciary of such specific property.

2. EPTL 11-A-2.1(2) requires the fiduciary then to de-
termine the remaining net income under the rules of
Parts 3 through 5 of Article 11-A and by (a) includ-
ing in net income all income from property used to
discharge liabilities; (b) paying from income or
principal in the fiduciary’s discretion fees of attor-
neys, accountants and fiduciaries, court costs and
other expenses of administration, and interest on
death taxes, but only to the extent that payment
from income will not cause reduction or loss of a
marital or charitable deduction; and (c) paying from
principal all other disbursements made or incurred
in the settlement of the estate or the winding up of
a terminating income interest, including, among
other charges, debts, funeral expenses and estate
taxes apportioned to the estate or interest.?®

3. EPTL 11-A-2.1(3) requires a fiduciary to distribute
to a beneficiary of an outright pecuniary amount
the interest (no rate stated) or other amount pro-
vided by the will or trust or applicable law from net
income or from principal (if income is insufficient).
Interest is also payable on pecuniary amounts to be
paid outright from a trust after an income interest
ends. If no interest or other amount is provided, the
fiduciary shall pay the interest or other amount as if
the pecuniary amount were required to be paid
under a will.”

4. EPTL 11-A-2.1(4) requires a fiduciary to distribute
the balance of net income as described in EPTL
11-A-2.2 to all other beneficiaries, i.e., residuary ben-
eficiaries or remainder beneficiaries.

CONTINUED ON PAGE 11

10
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CONTINUED FROM PAGE 10

5. EPTL 11-A-2.1(5) bars a fiduciary from making cer-
tain payments out of receipts from specifically be-
queathed property.

EPTL 11-A-2.2 provides for distribution of all net in-
come left after allocation to specific beneficiaries and al-
location of expenses, i.e., after applying the rules set
forth in EPTL 11-A-2.1 above.

EPTL 11-A-2.2(a) states that all residuary or remain-
der beneficiaries are entitled to receive a portion of net
income remaining after the distributions under EPTL
11-A-2.1 “equal to the beneficiary’s fractional interest in
undistributed principal assets, using values as of the
distribution date.” Any amount allowed as a tax deduc-
tion to the estate for income payable to a charity is to be
paid without diminution to the charity.® If a fiduciary
makes more than one distribution of assets to beneficia-
ries under this section, each beneficiary, including one
who has not received part of an asset distribution, is en-
titled to share in the net income thereafter received.

The essential change made by EPTL 11-A-2.2(b) from
previous law is the abolition of the rule for determining
fractional interests in undistributed estate administra-
tion income, which had been based on inventory val-
ues.” The new section requires the use of relative mar-
ket values as of the distribution date for such distribution
and also extends the rule requiring use of market values
to distributions from terminating trusts.”

In determining a residuary or remainder benefi-
ciary’s share of net income, the following rules apply:
1. EPTL 11-A-2.2(b)(1) states that each beneficiary is

entitled to receive a portion of net income “equal to
the beneficiary’s fractional interest in the undistrib-
uted principal assets immediately before the distri-
bution date, including assets that may later be sold
to meet principal obligations.”

2. EPTL 11-A-2.2(b)(2) requires that the fractional in-
terest be calculated without regard to specifically
bequeathed property or property required to pay
pecuniary amounts not in trust.

3. EPTL 11-A-2.2(b)(3) requires that the fractional in-
terest “in the undistributed principal assets must be
calculated on the basis of the aggregate [market]
value of those assets as of the distribution date
without reducing the value by any unpaid principal
obligation.”

“Accrued Income”

Part 3 of Article 11-A makes several radical changes
from prior law in the apportionment of income (what
had been familiarly known as “accrued income”) and in
the determination of when income interests are deemed
to begin and end. These rules cause a shift in entitlement
to income as compared to prior law.

EPTL 11-A-3.1(a) states that an income beneficiary is
entitled to net income from the date on which the in-
come interest begins. The date on which an income ben-
eficiary’s right to income begins is either the date speci-
fied in the terms of the trust or, if none is specified, on
the date an asset becomes subject to a trust or successive
income interest. EPTL 11-A-3.1(b) provides rules for de-
termining when an asset becomes subject to a trust;
EPTL 11-A-3.1(c) provides rules for determining rights
to successive income interests.

New rules apply for determining when rights to in-
come begin:

1. EPTL 11-A-3.1(b)(1) provides that an asset trans-
ferred to a trust during the transferor’s life becomes
subject to the trust on the date of transfer.

2. EPTL 11-A-3.1(b)(2) provides that an asset becom-
ing subject to a trust by reason of a will is deemed
subject to the trust as of the date of the testator’s
death, even if there is an intervening period of es-
tate administration.

3. EPTL 11-A-3.1(b)(3) provides that an asset trans-
ferred to a fiduciary by a third party because of an
individual’s death, is deemed subject to the trust as
of the date of that individual’s death. Assets later
discovered or collected would be deemed subject to
the trust as of the date of death.

New rules apply for determining rights to income
when successive income interests begin and end:

1. EPTL 11-A-3.1(c) provides that an asset becomes
subject to a successive income interest on the day
after the preceding income interest ends, even if
there is an intervening period of administration to
wind up the preceding income interest.

2. EPTL 11-A-3.1(d) states that an income interest ends
on the day before an income beneficiary dies or
other terminating event occurs, or on the last day of
a period during which there is no beneficiary to
whom income may be distributed.

No longer will an income beneficiary’s right to in-
come accrue “through” date of death. The beneficiary’s
right to income ends with the day before his or her
death. The reference to a period during which there is
no beneficiary would refer, for example, to a trust for
grandchildren though none are born yet. On the birth of
the first grandchild, the period before the birth is treated
as having ended on the day before that grandchild’s
birth, and EPTL 11-A-3.1(d) will then apply.

The new law also affects and, in certain cases, radi-
cally changes the law relating to allocating trust receipts
and disbursements—i.e. who gets the receipt (who pays
the expense). One rule applies when a decedent dies or
an income interest begins,* and another rule applies
when an income interest ends.” Both change prior law.
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EPTL 11-A-3.2 applies when a decedent dies or an in-
come interest begins. It states in substance:

1. EPTL11-A-3.2(a) provides that if the “due date” (see
(3) below) of a receipt or disbursement is before a
decedent dies (in the case of an estate) or before an
income interest begins (in the case of a trust), it is to
be allocated (i.e., credited or charged) to principal.

2. EPTL 11-A-3.2(b) provides that if the due date is on
or after the date of a decedent’s death or after the
date when an income interest begins and it is a “pe-
riodic due date” (see (3) below) the receipt or dis-
bursement is to be allocated to income. A receipt or
disbursement must be treated as accruing “from
day to day” if its due date is not periodic or it has no
due date. In such case, the portion accruing before
the date of a decedent’s death or the income interest
begins is principal; the balance is income.

3. EPTL 11-A-3.2(c) defines “due date” as the date on
which the payer is required to make payment. If
none is stated, there is no due date for purposes of
Article 11-A. Distributions to shareholders from an
entity® are deemed to be “due” on the record date
for dividends if one is fixed or, if none, on the dec-
laration date. A due date is “periodic” for receipts
and disbursements that must be paid at regular in-
tervals—e.g., a lease or obligation to pay interest,
such as interest on municipals or corporate bonds—
or if an “entity” customarily distributes at regular
intervals.

EPTL 11-A-3.3 is applied to determine when an in-
come interest ends. The rules are as follows:

1. EPTL 11-A-3.3(a) first defines “undistributed in-
come” as “net income received” before the date on
which an income interest ends. It does not include
income that is “due or accrued” or net income that
is required to be added to principal. Thus, the estate
of a deceased income beneficiary will no longer re-
ceive “accrued” income.

2. EPTL 11-A-3.3(b) then directs the payment of such
undistributed income to a mandatory income bene-
ficiary who was surviving when the income interest
ended or to the estate of such beneficiary whose
death causes the interest to end. (A different rule ap-
plies if the beneficiary had a power to revoke more
than 5% of the trust. In that case, the undistributed
income from the portion of the trust that may be re-
voked must be added to principal.)

3. EPTL 11-A-3.3(c) provides a special rule that re-
quires apportionment of an annuity or fixed frac-
tional interest to meet the requirements of income,
gift, estate or other tax requirement. This would, for
example, meet the requirements of charitable re-
mainder trusts under the Internal Revenue Code.*

For example, the rules in EPTL 11-A-3.2 and 11-A-3.3
work in the following manner: Assume that a periodic
payment of rent that is due on July 20 has not been paid
when an income interest ends on July 30; the successive
income interest begins on July 31, and the rent payment
that was due on July 20 is paid on August 3. Under EPTL
11-A-3.2(a), the July 20 payment is added to the princi-
pal of the successive income interest when received.
Under EPTL 11-A-3.2(b), the entire periodic payment of
rent that is due on August 20 is income when received
by the successive income interest. Under EPTL 11-A-3.3,
neither the income beneficiary of the terminated income
interest nor the beneficiary’s estate is entitled to any part
of either the July 20 or the August 20 payments because
neither one was received before the income interest
ended on July 30. The same principles apply to expenses
of the trust.

Periodic receipts such as rents, dividends, interest
and annuities, and disbursements such as the interest
portion of a mortgage payment are not apportioned—
i.e., computed—on a day-to-day basis. The entire receipt
or disbursement is either income or principal, based on
its due date. An example of an interest receipt that does
not have a due date—i.e., that is not “periodic”—is in-
terest on an income tax refund. This must be appor-
tioned between principal and income on an accrual
(day-to-day) basis.

Allocations of Receipts During Administration

Article 11-A Parts 4 and 5 relate to allocation of re-
ceipts and disbursements during the administration of a
trust. EPTL 11-A-4.1 to 11-A-4.15 relate to allocation of
receipts; EPTL 11-A-5.1 to 11-A-5.6 relate to allocation of
disbursements.

EPTL 11-A-4.1 to 11-A-4.15 provide detailed rules for
characterizing and allocating receipts. Section 11-A-4.1(b)
provides that receipts of money from an “entity,” mean-
ing a corporation or other business unit or a common
trust fund, are to be allocated to income except as other-
wise provided in the section. Receipts of property other
than money are to be allocated to principal.* Thus, stock
dividends are allocable to principal irrespective of their
size. A property distribution received in exercise of an
option to take money or property is to be considered a
distribution of money allocable to income. Receipts of
money in a partial or total liquidation of an entity or in
exchange for the trust’s interest in the entity and capital
gains from regulated investment companies or REITs,
are principal. Receipts from liquidations are further gov-
erned by EPTL 11-A-4.1(a) (e) and (f), which essentially
permit the trustee to rely on representations by the pay-
ing entity regarding the source and character of the
payment.
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EPTL 11-A-4.3 is novel. It permits a trustee who con-
ducts a business—e.g., who continues a decedent’s or
grantor’s sole proprietorship—to account separately for
the business or activity.® If a trustee deems it to be in the
best interest of all the beneficiaries to account separately
for the business or activity instead of accounting for it as
part of the trust’s general accounting records, the trustee
may do so. This allows the maintenance of a “mini ac-
count” or “sub account” just for the business entity.

Activities for which a trustee may maintain separate
accounting records include retail, manufacturing, ser-
vice and other traditional businesses, such as farming,
raising and selling livestock and other animals, man-
agement of rental properties, extracting minerals and
other natural resources, timbering, and trading in deriv-
atives and options.”

Certain receipts are and continue to be treated as
principal. These include assets received from a trans-
feror during lifetime, or from a decedent’s estate, or
from a trust with a terminating income interest, or from
a payer under a contract naming the trust as benefi-
ciary—e.g., a life insurance policy. Also treated as prin-
cipal is money or property received from the sale, ex-
change, liquidation or change in form of principal
assets, including realized profit. Thus, capital gain “in-
come” is nevertheless principal. Other principal receipts
are certain reimbursements and proceeds of property
taken by eminent domain (except any part representing
loss of income). Refunds of rental security deposits are
principal. However, amounts received as rent are in-
come.®

EPTL 11-A-4.6(a) requires that amounts received as
interest, whether at a fixed, variable or floating rate, on
an obligation to pay money to the trustee, including pre-
payments, must be allocated to income without amorti-
zation of premium.

Section 11-A-4.6(b) relates to obligations such as U.S.
Treasury bills, long-term obligations such as U.S. Sav-
ings bonds, zero coupon bonds and other discount
bonds that bear no stated interest but are payable at ma-
turity or redemption at a greater amount than purchase
cost. The increment in value over the consideration paid
for the bond or other obligation is income; the return of
the consideration is principal.

EPTL 11-A-4.9(c) and (d) pertain to payments from
an IRA or similar plan. The focus is on the payment
from the plan to a trustee and not on the underlying as-
sets. To the extent a payment is required to be made,
10% of the amount received is allocated to income and
the balance to principal. If the 10% allocation does not
meet the Internal Revenue Code requirement that all in-
come be distributed to a surviving spouse, subsection
(d) requires that a larger allocation be made as necessary
to carry out “all income.”

EPTL 11-A-4.11 and 11-A-4.12 relate to depletable re-
sources and make a marked change from prior law. In
the interest of simplicity, a single default depletion and
depreciation rate is set. In the case of mineral interests,
water and natural resources, the Act introduces a de-
fault provision allocating 10% of royalty and other pay-
ments to income and 90% to principal. Timbering re-
quires a complicated allocation, reflecting rate of growth
of the timber in relation to rate of removal of the timber
from the land. The Act applies whether or not the dece-
dent or donor was extracting minerals or harvesting
timber before the interest became subject to the trust.

EPTL 11-A-4.13 substantially eliminates the former
“underproductive property” allocation rules of EPTL
11-2.1(k). It now provides that if a gift or estate tax mar-
ital deduction is involved, a surviving spouse may com-
pel a trustee to make the property productive. In all
other cases, receipts from “unproductive” property are
allocable to principal without regard to actual income
produced.

Allocation of Disbursements

The allocation of charges against income and princi-
pal is also substantially changed.

EPTL 11-A-5.1 directs the trustee to charge to income
the portion of expenses not charged to principal pur-
suant to EPTL 11-A-2.1(2)(B) and (C) relating to certain
administration expenses. Further, if a court finds that a
judicial proceeding primarily concerns income, it can
charge all or a part of the expenses of the proceeding, in-
cluding legal fees, to income.

Most importantly, income is charged with payment
of all the “ordinary expenses incurred in connection
with the administration, management, or preservation
of trust property and the distribution of income, includ-
ing interest, ordinary repairs, regularly recurring taxes
assessed against principal . . . and recurring premiums
of insurance covering the loss of a principal asset or loss
of income from an asset.”” This would include pre-
mium payments on a fiduciary’s bond.

Income is also charged with the payment of one-third
of the regular fees of any person or persons providing
investment advisory or custodial services.

EPTL 11-A-5.2 charges to principal the following:

1. The remaining two-thirds of advisory or custody
fees.

2. All of the trustee’s compensation calculated on prin-
cipal for acceptance, distribution or termination and
disbursements made to prepare property for sale.

3. Payments on the principal of a trust debt.

4. All expenses for accountings, judicial proceedings
or other matters involving both income and re-
mainder interests, other than as provided in EPTL

CONTINUED ON PAGE 14
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11-A-5.1(2), for legal fees in matters that primarily
concern income, including a proceeding to construe
a trust or to protect the trust or its property.

5. Premiums on policies not covered by a charge to in-
come.

6. Estate, inheritance and transfer taxes, including
penalties, apportionable to the trust.

7. Environmental remediation costs.

Depreciation is now ex-
pressly permitted by statute.
EPTL 11-A-5.3 is a new pro-
vision that authorizes the
trustee to transfer from in-
come to principal amounts
reasonably determined to be
advisable to cover deprecia-
tion of a fixed asset having a
useful life of more than one
year, other than real property used as a residence by a
beneficiary or tangible personal property held or made
available for use by a beneficiary. Depreciation may not
be provided for estate property during the administra-
tion of a decedent’s estate.

With regard to allocation of charges for income taxes
paid or payable, EPTL 11-A-5.5 and 11-A-5.6 apply.
Taxes on receipts allocated to income are payable from
income; taxes on receipts allocated to principal are
payable from principal, even if the tax is called an “in-
come tax.” Most importantly, EPTL 11-A-5.6 permits a
fiduciary to make adjustments between income and
principal because of certain tax law elections that create
a shifting of economic interests or tax benefits. These
arise, for example, from the election to claim principal
expenses as deductions on an income tax return, or from
distributions of a principal asset that carry out distrib-
utable net income to a recipient and relieve another ben-
eficiary of an income tax liability.

Optional Unitrust

A recurring chord in the law and investment litera-
ture of prudent investing is that a trustee shall invest
with a view to overall rate of investment return. A
trustee must make decisions with reference to “the en-
tire portfolio” and “pursue an overall investment strat-
egy” to permit “appropriate present and future distrib-
utions.” The trustee must—the emphasis is on
“must”—act with regard to “risk and return objectives
reasonably suited to the entire portfolio.”*

In short, the trustee’s objective is the enhancement of
capital value. Not for the trustee—at least since January
1, 1995—is there to be dichotomous investment in prin-
cipal growth for remainderpersons and income for the
current beneficiaries.

A recurring chord in the law and
investment literature is that a
trustee shall invest with a view to
overall rate of investment return.

To assist the trustee in carrying out this duty, the Pru-
dent Investor Act provides that a trustee may invest in
any type of investment consistent with the statute,
“since no particular investment is inherently prudent or
imprudent for purposes of the prudent investor stan-
dard.”*!

This combination of post-1994 obligation and avail-
ability of an enlarged spectrum of investment options
presents obstacles to implementation: How to meet ex-
pectations of current beneficiaries of old-style income
trusts and traditional “pay to
or apply income” formulas?
How to reconcile investment
for long-term growth with,
probably, low or little short
term yield in dividends or
other return? How to allocate
charges for expenses, fees
and disbursements that had
heretofore been paid from accounting income? These
are but some of the paradoxes introduced by a forced
“overall rate of return” paradigm.

EPTL 11-2.4, entitled “Optional unitrust provision,”
is one of the two novel techniques introduced by the
new Uniform Principal and Income Act in an effort to
assist trustees in their dilemma. (The other is the “power
to adjust,” considered hereafter.)

Laws of 2001, Chapter 243 enacted EPTL 11-24, a
new section allowing an optional election of a 4% uni-
trust by trustees of trusts other than charitable trusts
(unless both income and principal are permanently set
aside for charitable purposes) in place of the trust’s
stated distribution provisions. The option is not avail-
able to an estate or to personal representatives. In
concept, the unitrust is a pooling device. All annual
results—gains, losses, current income, current ex-
penses—are accounted for in the principal value deter-
mined as of a fixed day.

There is then an annual payout of 4% of the market
value of the fund based on such annual revaluation of
the trust’s market value. (Obviously, a will or trust may
be drafted to provide any amount the client desires. The
rate for the statutory optional unitrust that a trustee
may elect is, however, fixed at 4%.)

The “unitrust” is already a familiar investment de-
vice in the area of charitable remainder trusts.” Indeed,
many of the Internal Revenue Code requirements such
as adjustments of the unitrust payment to take account
of short accounting years and additions to and distribu-
tions from the fund, and corrections of over- and under-
distributions, are readily recognized in the New York
“Optional Unitrust Provision.”*

The current beneficiary—no longer called an “in-
come” beneficiary—will not receive an identified share
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or amount of current income, but will receive a “uni-
trust” amount. EPTL 11-2.4(6) fixes that at 4% and ap-
plies that rate to the aggregate fair market value of the
assets held in the trust on the first business day of the
current valuation year.44

To permit annual unitrust distributions to reflect
changes in investment values, both upwards and down-
wards, EPTL 11-2.4(c) employs a “smoothing rule” that
will cause the annual unitrust payment to reflect invest-
ment return. This is accomplished where a trust has
been in existence for more than three fiscal years. Com-
mencing with the fourth year, the “unitrust amount” for
the current valuation year means an amount equal to 4%
multiplied by a fraction. The numerator of the fraction
will be the sum of (a) the net fair market values of the as-
sets of the trust on the first business day of the current
year, and (b) the values on the first business day of
“each [of the two] prior valuation year[s].”* The de-
nominator will be 3.

For example, if the respective values of the trust on
the first day of the fiscal year of each were as follows,
the unitrust amount for the fourth year is set out below:

Net Fair
Market Value Required
Year  First Business Day Unitrust Distribution
First ~ $1,000,000 $40,000
Second 800,000 32,000
Third 850,000 34,000
Fourth 900,000 34,000

4% x ([800,000 + 850,000 + 900,000] + 3) = $34,000

Thus, even though on an annual basis in the fourth
year, the unitrust amount is indicated to be $36,000 (4%
x $900,000), the smoothing rule reflects the average
poorer investment yield of the two prior years.

For purposes of the smoothing rule, the fair market
values must be adjusted to reflect reductions in the case
of a mandated distribution from a trust (e.g., a partial
termination) or a receipt other than a return on invest-
ment (e.g., an addition to the trust). No adjustment will
be needed for payments of capital gains taxes or other li-
abilities since they are not “distributions.”*®

As noted, the use of the unitrust is “optional.” Either
a grantor or decedent may direct it to be established,* or
in appropriate cases a trustee or beneficiary may “opt
in” or “opt out” of EPTL 11-2.4. “Opting in” depends on
the time of creation of the trust or on court direction.
With respect to a trust in existence prior to January 1,
2002, the trustee, with the consent by or on behalf of all
interested persons or in his, her or its discretion, i.e.,
without regard to consent, may elect on or before De-
cember 31, 2005, to have EPTL 11-2.4 apply to the trust.*®

With respect to a trust not in existence prior to Janu-
ary 1, 2002, the trustee, again with consent or in his, her
or its discretion, may elect on or before the last day of
the second full year of the trust beginning after assets
first come into the trust, to have EPTL 11-2.4 apply to the
trust.”

The court having jurisdiction of a trust is also given
power to direct that EPTL 11-2.4 will apply to a trust.
This can be done at any time.

Similarly, the court having jurisdiction of a trust sub-
ject to EPTL 11-2.4 may, upon the petition of the trustee
or any beneficiary, direct that Article 11-A (the Uniform
Principal and Income Act) shall apply to the trust and
not EPTL 11-2.4. This is the mechanism for “opting out”
of the unitrust.

In any proceeding or in the case of an election to opt
in or opt out of the unitrust, “persons interested” in the
trust shall mean those persons who would be required
to be served in a judicial accounting proceeding for the
trust taking into account virtual representation,” in-
cluding horizontal virtual representation.” Unlike the
requirement of SCPA 315, there need not be separate ex-
press permission in the trust terms to use horizontal vir-
tual representation.

It is clear that once a unitrust is elected, the trustee
and beneficiaries can be relieved of it only by action of
the court.”” Further, EPTL 11-2.4(e)(5)(A) provides a list
of factors the court is to consider in determining
whether Article 11-A or the unitrust statute is to apply to
a trust. EPTL 11-2.4(e)(5)(B) creates a rebuttable pre-
sumption to be applied in any proceeding to “opt in” or
“opt out” that the unitrust is preferred.

As an editorial judgment, it may be assumed that the
statutory factors governing the court’s exercise of judi-
cial control will also apply in evaluating the prudence of
the trustee’s decision to elect into or out of a unitrust.

It is also interesting to note that the concepts of the
“overall rate of return” and “unitrust” had their genesis
at the beginning of the booming ‘90s. It will be interest-
ing to watch developments in an era of a sagging Dow
and an official recession.

Trustee’s Power to Adjust

In recognition of the economic reality that ordinary
accounting income payable to an income beneficiary
may be small in relation to capital appreciation that will
eventually be paid to principal, which in turn will be
paid to remainder beneficiaries, and to afford current
beneficiaries a share of such appreciation, the new law
also enacts a “trustee’s power to adjust.” This is an al-
ternative to the optional unitrust.”

The genesis of the trustee’s “power to adjust” was
also the Prudent Investor Act. EPTL 11-2.3(b)(3)(a) re-
quires a trustee to invest so as “to make appropriate cur-
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rent and future distributions to or for the benefit of the
beneficiaries.” When equity investors obtain steadily
compounding annual growth of principal value, they
thereby benefit future beneficiaries, who are usually un-
known and unidentifiable, while slighting current bene-
ficiaries, who are usually those most in a testator’s or
grantor’s favor. Current beneficiaries receive annual
distributions of meager “accounting income.” Recurring
distributions of such a disproportionate kind cannot be
considered “appropriate” under the Prudent Investor
regime. But if a trust has been drafted to allow only the
payment or application of income, how can the trustee’s
dilemma be resolved?

The drafters of the Uniform Principal and Income Act
proposed a solution by giving trustees a power exercis-
able annually or more or less frequently to adjust the
payout from a trust by using accounting principal to
supplement accounting income to make up an “appro-
priate” current distribution. As noted, an “appropriate”
distribution might possibly mean a reduction of current
payment.

The EPTL-SCPA Legislative Advisory Committee,
while favoring the unitrust (EPTL 11-2.4), ultimately
proposed enactment of both the unitrust and the power
to adjust. The trustee’s adjustment power is placed
within the context of the Prudent Investor Act as new
EPTL 11-2.3(5), entitled “Trustee’s power to adjust,” ef-
fective January 1, 2002.

The adjustment power applies only to trusts subject
to the new Article 11-A (Uniform Principal and Income
Act).> Thus, unitrusts created under EPTL 11-2.4 are not
subject to the adjustment power.”

The power to adjust will apply only to trusts that de-
scribe the amount that may or must be distributed to a
beneficiary by reference to the trust income. Only then
may a trustee “adjust between principal and income to
the extent . . . advisable to enable the trustee to make ap-
propriate present and future distributions . . . if the
trustee determines, after applying [the Uniform Princi-
pal and Income Act provisions of EPTL Article 11-A],
that such an adjustment would be fair and reasonable to
all of the beneficiaries, so that current beneficiaries may
be given such use of the trust property as is consistent
with preservation of its value.””

If a trustee has express broad power and discretion to
disburse principal to a current beneficiary—a so-called
“power to invade”—the adjustment power is not
needed.

As with the optional unitrust under EPTL 11-2.4, the
use of the power to adjust is given only to trustees not
to personal representatives, and applies only to trusts.
Unlike a unitrust, which once elected can thereafter be
changed only with court approval, a trustee may “ad-
just” frequently to provide a current beneficiary with an
“Appropriate Benefit Currently Distributable” instead

of accounting income. The adjustment can also be
downward, if that is the appropriate benefit.

In exercising the power to adjust, the trustee may
consider the intent of the testator or settlor; the assets of
the trust and the extent to which they consist of financial
assets; closely held business interests; tangible, intangi-
ble and real property; the extent to which assets are used
by the beneficiary; and whether an asset was purchased
by the trustee or acquired from the settlor or decedent.
These factors are in addition to the considerations the
trustee must take into account in implementing the Pru-
dent Investor Rule.”’

The trustee may not make an adjustment that reduces
an income interest of a spouse for which an estate or gift
tax marital deduction is claimed, if the trust requires
that all income be paid at least annually to that spouse.
Nor may an adjustment be made that reduces the actu-
arial value of an income interest for which a gift tax ex-
clusion was claimed, or that changes an account payable
as an annuity or fixed fraction of assets. Nor may the
trustee make any adjustment from principal perma-
nently set aside for charity, unless the income therefrom
is also permanently devoted to charitable purposes.™

Other prohibited uses of the power involve the char-
acter of or effect on a beneficiary. Thus, the power can-
not be used (1) if possessing or exercising it would cause
the beneficiary otherwise to be treated as an owner of
property for income tax purposes;” (2) if any of the trust
assets would thus become includible in the beneficiary’s
estate in cases where the beneficiaries had power to re-
move a trustee;*’ or (3) if the trustee is a current benefi-
ciary or presumptive remainderman or, if not, would
benefit from the adjustment “directly or indirectly.”®!
These prohibited powers can, however, be exercised by
a co-trustee who is not subject to the restrictions.®?

Interestingly, the adjustment power cannot be used
in an irrevocable lifetime inter vivos trust which pro-
vides that income be paid to the grantor, if possessing or
exercising the power would cause the grantor to lose the
benefits of any future public benefit program. The
power to adjust cannot be considered as an “available
resource” in determining entitlement.®®

Terms of a trust that limit the trustee’s adjustment
power will not be deemed contrary to this new section
“unless it is clear [that they are] intended to deny the
power of adjustment.”* Presumably, this means that
there must be an “all or nothing” express repudiation of
the power.

EPTL 11-2.3-A contains a comprehensive set of rules
permitting judicial control of the exercise of the trustee’s
power, with provision for sanctions in certain cases. A
court can change the result of the exercise of the power
only if it finds that the exercise was an abuse of discre-
tion. An abuse cannot be found merely because the
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court would have exercised the power differently or not
atall.®

If a court determines that an abuse has occurred, the
court may restore the beneficiaries to their former posi-
tions. This is to be done in the first instance by readjust-
ing the beneficiaries’ shares. If a current beneficiary got
too small an adjustment, principal will be directed to
make up the difference. If a current beneficiary got too
large an adjustment, the trustee may withhold amounts
from future distributions to make principal whole or
may require a refund. If neither approach will restore
the status quo ante, the court may direct the trustee to
pay an appropriate amount from the trustee’s own
funds but—and this is a significant condition—only if
the court also finds, in addition to the breach of trust,
that “the fiduciary was dishonest or arbitrary and capri-
cious in the exercise of his, her or its discretion.”®

In an apparently novel rule, reversing the usual prac-
tice in New York whereby courts will not issue declara-
tory opinions as to whether a trustee’s proposed exer-
cise of a discretionary power is reasonable, the new
statute expressly authorizes a trustee to seek advance
approval of a proposed adjustment.”” The burden to
prove that the proposed action is an abuse of discretion
is then cast on the beneficiary.

It appears that this new
“power to adjust” will create
a continuing monitoring
duty on trustees to ascertain
if the currently distributable
benefit is appropriate. A con-
tinuing failure to do so may
be considered arbitrary and
an abuse of discretion. And
while the judicial control element of the statute appears
to limit the surcharge option only to cases where the
court cannot correct an “abusive” adjustment out of
trust funds, it is the author’s judgment that the court, in
exercise of its equity powers, will not feel itself so con-
strained. Denial or reduction of commissions is always
an option, particularly in an era of “reasonable compen-
sation.”®

“Tax Considerations”

The new Uniform Principal and Income Act has ram-
ifications that affect the tax characteristics of typical
New York trusts. For example, the trustee’s power to ad-
just and the optional power to opt into or out of a uni-
trust will have an impact on the amount of current pay-
ment to a surviving spouse. Indeed, even the definition
of income is changed, because what had been a right to
income becomes an “Appropriate Benefit Currently Dis-
tributable” under EPTL 11-2.3(b)(5) or a “unitrust” in-
terest under EPTL 11-2.4. Because the surviving spouse
must be entitled for life to all of the income from the

In an apparently novel rule . . . the
new statute expressly authorizes a
trustee to seek advance approval
of a proposed adjustment.

marital share to qualify the marital deduction trust, the
enactment of the Act impacts the deduction. In general,
whether this obligation is satisfied depends on state
law.%

As a result of action by the EPTL-SCPA Legislative
Committee drafter of the Uniform Principal and Income
Act, the Internal Revenue Service issued Proposed Reg-
ulations dated February 15, 2001, to revise the definition
of “income” under the Internal Revenue Code to ac-
commodate the changes brought about by the New York
Uniform Principal and Income Act and similar laws in
other jurisdictions.

The Proposed Regulations offer a definition of in-
come and provide in part as follows:

Under the proposed regulations, trust provisions that
depart fundamentally from traditional concepts of in-
come and principal (that is, allocating ordinary income
to income and capital gains to principal) will generally
continue to be disregarded, as they are under the cur-
rent regulations. However, amounts allocated between
income and principal pursuant to applicable state law
will be respected if state law provides for a reasonable
apportionment between the income and remainder
beneficiaries of the total return of the trust for the year,
taking into account ordinary income, capital gains, and,
in some situations, unrealized appreciation. For exam-
ple, a state law that provides
for the income beneficiary to
receive each year a unitrust
amount of between 3% and
5% of the annual fair market
value of the trust assets is a
reasonable apportionment of
the total return of the trust.
Similarly, a state law that
permits the trustee to make
equitable adjustments between income and principal to
fulfill the trustee’s duty of impartiality between the in-
come and remainder beneficiaries is a reasonable ap-
portionment of the total return of the trust.

In addition, the proposed regulations modify the mari-
tal deduction regulation to incorporate the broader def-
inition.”

While the Treasury had indicated approval of the
power to adjust and the unitrust in the marital deduc-
tion area and for QDOT trusts and generation-skipping
trusts as well, split interest charitable remainder uni-
trusts do not benefit for the Proposed Regulations.

Further, while the Proposed Regulations point to ap-
proval, they are for now only Proposed Regulations.
When they become final, as is fully expected, the Uniform
Principal and Income Act options will meet the tax tests.

1. Article 11-A consists of six parts, as follows:
Part1 - Definitions and Fiduciary Duties

Part 2 - Decedent’s Estate or Terminating Income
Interest
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Part 3 - Apportionment at Beginning and End of 29. EPTL 11-2.1(d)(2)(B).
Income Interest 30. EPTL 11-A-2.2.
Part4 - Allocation of Receipts During Administra- 31. EPTL 11-A-3.2.
tion of Trust
Ijorl‘; “‘zu don of Db  Durin Ad 32. EPTL11-A-33.
art 5 - Allocation of Disbursements During Ad- . e,
ministration of Trust 33. EPTL 11-A-4.1 (defines the term “entity”).
. . 34. There appears to be a possible gap in determining “net
Part 6 - Miscell P 193 p gap g
ar feetianeotts Frovisions income.” It is defined in EPTL 11-A-3.3(a) as income re-
2. 2001 N.Y.Laws ch. 243, §§ 1, 4. ceived “before” the date on which the interest ends. But
3. 2001 N.Y. Laws ch. 243. EPTL 11-A-3.1(d) provides that an income interest ends
4. See Committee’s Fifth Report dated May 11, 1999 and on t.he day before an income beneficif_;lry die? So, if a ben-
Supplements dated May 26, 2000, February 15, 2001, May eficiary dies on, say, Wednesday, the income interest
3 2001. would end on the preceding Tuesday, and the undistrib-
S . uted “net income” would be only that received through
5. Lfsglslaélve M.e:l Ofarlffltl}?l Rm Sutp %Oit gfl\]/EIPT]HSlC;;% Ad- Monday, i.e., before the day on which the income interest
visory Lommutiees i eport, dated May 1L, ) ended. There is no rule relating to entitlement to Tues-
6. EPTL11-2.3. day’s income.
7. Supplement to EPTL-SCPA Advisory Committee’s Fifth 35. EPTL 11-A-4.1(c).
Report, dated May 11, 1999. 36. The trustee may maintain separate books and records for
8. EPTL 11-2.3(b)(5). the business, whether or not the assets are segregated
9. EPTL 11-2.4. from other estate assets. This “business operation rule”
AL would not include a traditional securities portfolio. Refer-
10. EPTL 11-A-6.3. ence must still be made to N.Y. Surrogate’s Court Proce-
11. EPTL 11-A-64. dure Act 2108 (hereinafter “SCPA”) for requirements for
12. EPTL 11-A-6.4. leave to continue a decedent’s business.
13. EPTL 11-A-1.2. 37. EPTL 11-A-4.3(c).
14. EPTL 11-A-1.2(4). 38. EPTL 11-A-4.4, 11-A-4.5.
15. Id. 39. EPTL 11-A.5.1(3), (4).
16. EPTL 11-A-1.2(6). 40. EPTL 11-2.3(b)(1)-(3).
17. EPTL 11-A-1.2(8). 41. EPTL 11-2.3(b)(4)(A).
18. EPTL 11-A-1.2(10). 42. See LR.C. § 664(d)(2).
19. EPTL 11-A-1.3(a). 43. EPTL 11-2.4(b)(3)-(5).
20. EPTL 11-A-1.3(b). 44. “Income” is also disregarded in fixing commissions in
21. The former act, EPTL 11-2.1(a)(1), allowed a trustee to do unitrusts. 2001 N.Y. Law§ Ch' 243 56'8 also amgnds SCPfA
what was “reasonable and equitable.” Now, under new 2308’}%309 ;;nd 231% to ellrr_llqate t ehcharge to income o
Article 11-A, principal is to be charged or credited. one-t ird o annuat Commissions. T e statutes now pro-
vide that all commissions are to be paid from principal
22. EPTL11-A-1.3(a)(4). after allowance for the unitrust amount (and in the case
23. EPTL 11-A-1.2(6). of SCPA 2312, also the annuity).
24. EPTL 11-A-1.3(b). 45. “Prior valuation year” is defined to mean “each of the
25. Restatement (Third) of Trusts: Prudent Investor Rule § two years of the trust immediately preceding the current
183 (1992). valuation year.” EPTL 11-2.4(c)(3).
26. A major change in the new law is the addition of author- 46. EPTL 11-2.4(b)(2)(B), (3).
ity to pay administration expenses and interest on death 47. EPTL 11-2.4(e)(1)(A).
taxes from income or principal. By permitting the fidu- 48, EPTL 11-2.4()(1)(B)(1).
ciary to choose the source of payment, the decision can
be consistent with the decision to deduct the expenses for 49. EPTL 11-2.4(e)(1)(B)(ID).
income or estate tax purposes, eliminating the need for a 50. SCPA 315.
separate adjustment between principal and income. 51. EPTL 11-2.4(e)(3)
27. According to the National Conference of Commissioners )
on Uniform State Laws (the revisers of the Uniform Prin- 52. EPTL 11-24(e)2)(A).
cipal and Income Act), this provision is intended to ac- 53. EPTL11-2.3(b)(5).
cord gifts under inter vivos instruments the same treat- 54. EPTL 11-2.3(5)(A).
ment as testamentary gifts. For the rules regarding 55. EPTL 11-2.4(e).
payment of interest on legacies, see C.J. Groppe et al.,
Harris New York Estates: Probate, Administration and 56. EPTL 11-2.3(5)(A).
Litigation, § 13:7 et seq. (5th ed., 1996); see also M.V. Tu- 57. EPTL 11-2.3(b)(3)(B), (4)(B). See EPTL 11-A-2.1(4).
rano & C.R. Radigan, New York Estate Administration § 58. EPTL 11-2.3(b)(5)(C)(i)~(iv).
%?4 (_1998)' ¢ EPTL. 11-2.1(d ) The effect 59. LR.C. § 671 et seq.
28. This is a carryover from 12 1(d)(2)1i). The effect is 60. See Rev. Rul. 95-58, 1995-2 C.B. 191, 1995-36 LR.B. 16
that a charity’s share of income is calculated before an in-
SO . (1995).
come tax deduction is taken into account so as not to
have the charity bear part of the income tax. 61. EPTL 11-2.3(b)(5)(C)(v)—(viii).
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62. EPTL 11-2.3(b)(D).

63. EPTL 11-2.3(b)(5)(C)(ix).
64. EPTL 11-2.3(b)(5)(F).
65. EPTL 11-2.3-A(a).

66. EPTL 11-2.3-A(c)(3).

67. EPTL 11-2.3-A(d).
68. SCPA 2312.
69. See, e.g., Treas. Reg. §§ 20.2056(b)-5(f), 20.2056(b)-7(d).

70. Prop. Treas. Reg. §§ 20.2056(b)-5(f), 20.2056A-5(c)(2),
25.2523(e)-1(f).

New York State Bar Association’s Surrogate’s Forms on
HotDocs is a fully automated set of forms which contains all the
official surrogate’s court forms as promulgated by the Office of
Court Administration (OCA). By utilizing the HotDocs docu-
ment-assembly software, this product eliminates the hassle of
rolling paper forms into a typewriter or spending countless
hours trying to properly format a form.

The New York State Bar Association’s Surrogate’s Forms on Hot-
Docs offer unparalleled advantages, including:

m The Official OCA Probate, Administration, Small Estates,
Wrongful Death, Guardianship and Accounting Forms, auto-
mated using HotDocs document-assembly software.

m A yearly subscription service, which will include changes to
the official OCA Forms and other forms related to surrogate’s
court practice, also automated using HotDocs.

m A review process by a committee that included clerks of the
New York surrogate’s courts (upstate and downstate) as well
as practicing attorneys.

m Links to the full text of the Surrogate’s Court Procedure Act
(SCPA); the Estates, Powers and Trusts Law (EPTL); and the
Uniform Rules for Surrogate’s Courts.

m Presented in a clear, easy-to-use graphical format that makes
the forms tamperproof, protecting against accidental deletions
of text or inadvertent changes to the wording of the official
forms.

m Practice tips to help ensure that the information is entered cor-
rectly; automatic calculation of filing fees; and warnings when
affidavits need to be completed or relevant parties need to be
joined.

PN: 6229 o List Price $360* ¢ NYSBA Mmbr. Price $300*
*Plus $35 for sales tax, shipping and handling. Prices subject to change without notice.

Cosponsored by the Trusts and Estates Law Section of the
New York State Bar Association

Prices include 1 year sub-
scription to updates.
Discounted prices for two or

more users. Call NYSBA at
1-800-582-2452.

i
Iillll New York State

- Bar Association

NYSBACLE

Following the great success of NYSBA’s Surro-
gate’s Forms on HotDocs, the New York State A% e
Bar Association continued its efforts to pro- S
duce document-assembly products that will =
change the way our members practice. Resi-
dential Real Estate Forms on HotDocs, re-
leased last fall, has been equally well re-
ceived, and products in the matrimonial
and guardianship areas are now under de-
velopment.

NYSBA's Residential Real Estate
Forms on HotDocs enables the real estate practi-
tioner to electronically produce 200 different residential real es-
tate forms—for both downstate and upstate transactions. The
user quickly prepares clean, crisp, ready-to-file deeds, contracts
of sale, clauses for numerous contingencies, various riders, es-
crow documents and closing agreements for traditional house
sales, as well as for sales of cooperative and condominium units.

Here are some of the ways New York State Bar Association’s

Residential Real Estate Forms on HotDocs will make you and

your staff more efficient:

m Increase Accuracy and Eliminate Repetitive Typing — Enter
case-specific information once and it is automatically inserted
throughout the form where that information is required.

® Smart Formatting — Calculations are performed
automatically and intelligently.

® Save Information — After completing a form, save the data
you enter into an “answer file” and use it to automatically
complete other forms.

m Comprehensive — Includes brokerage contracts; checklists;
contracts of sale; contract addenda/riders; forms relating to
contracts of sale; notes and mortgages; forms relating to loans,
notes and mortgages; deeds; closing statements and forms;
state and local tax forms.

PN: 6250 o List Price $396* ¢ NYSBA Mmbr. Price $336*

*Plus $35 for sales tax, shipping and handling. Prices subject to change without notice.

Cosponsored by the Real Property Law Section of the New York
State Bar Association

To Order by Mail, send a check or money order to:
CLE Registrar’s Office, New York State Bar Associa-
tion, One Elk St., Albany, NY 12207*

To Order by Telephone, call 1-800-582-2452
(Albany & surrounding areas 518-463-3724)

Source Code: CL1504 2/2002
* Please specify shipping address (no P.O. box) and
telephone number
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Early Detection of Possible Pitfalls
In Fiduciary Obligations Can Prevent
Later Problems

This is the second in a series of two articles devoted to the conflicts that can arise when an attorney represents multiple fidu-
ciaries, the difficulties faced when fiduciaries serve in more than one capacity, the practical implications of the duty of impartial-
ity and the need to avoid any appearance of self-dealing. The article in the November-December issue examined these issues from
the attorney’s perspective. This article considers the fiduciary’s perspective.

BY JOHN R. MORKEN AND GARY B. FREIDMAN

terest that generally arise are traceable to the fidu-

ciary relationship itself. Early recognition and
treatment of the potential legal and ethical pitfalls can
avoid later problems and expensive litigation.

From the fiduciary’s perspective, the conflicts of in-

The basic principles that govern the relationship be-
tween and among fiduciaries are embodied in New
York Estates, Powers and Trust Law (hereinafter
“EPTL”) 10-10.7, which requires that fiduciaries act by
majority rule in important matters. (See box, page 23.)

The statute draws a distinction between the exercise
of “joint” and “several” powers, without defining them.
“Several” powers are those that are purely ministerial in
nature and do not involve the exercise of fiduciary dis-
cretions. The cases hold that matters such as collecting
estate assets, paying debts, compromising a claim, sell-
ing personal property at fair market value and paying of
funeral expenses are ministerial in nature and may be
exercised by a single fiduciary.'

Because most powers exercisable by a fiduciary in-
volve the exercise of discretion (e.g., investment deci-
sions, the sale of real property, tax elections; see EPTL 11-
1.1), they are joint powers and are subject to the EPTL
10-10.7 mandate that the majority rules. Because fidu-
ciaries can be held responsible for the actions of their co-
fiduciaries, e.g., In re Rothko,? it is imperative for an at-
torney representing a fiduciary who disagrees with a
proposed majority action to advise the client to express
the dissent in writing to the co-fiduciaries. If this is
done, the client “shall not be liable for the consequences
of any majority decision, provided that liability for fail-
ure to join in administering the estate or trust or to pre-
vent a breach of the trust may not thus be avoided.”* In
other words, if the proposed conduct appears to be a po-
tential breach of fiduciary duty, or is tainted with fraud
or gross negligence, in addition to dissenting in writing,
the fiduciary should take affirmative action and seek in-

structions from the court. Otherwise, if the attorney
guesses wrong and it is later determined that the pro-
posed action was a breach of duty, the written dissent
will not be worth the paper that it is written on.

A case in point is the estate of a woman named Flo-
rence Murphy, who named her four children as co-ex-
ecutors. Three were represented by one attorney, and
the fourth by a second attorney. From the start, it was
clear that on most issues the fiduciaries were split, three
to one. Despite being aware of their ability to override
their sister by majority vote, the majority was reluctant
to sell any of the decedent’s real estate without the con-
sent of their sister, the fourth co-executor. They were
afraid of claims later being brought by their sister. Even
the Surrogate seemed to agree, holding that all four
must agree on sales and sale prices, and if they did not,
the Public Administrator would be appointed for the
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NYSBA Trusts and Estates Law Sec-
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School of Law and a master’s degree
from New York University Graduate School of Law.
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purpose of selling the real estate. As a result of this im-
passe, no real estate was sold for several years. The issue
was resolved by the Appellate Division, which held in
unequivocal terms that EPTL 10-10.7 applied and that
the majority decision would govern.* The real estate
was thereafter promptly sold.”

Although majority rule is the norm, the governing in-
strument can provide otherwise. In In re Winston,® the
trustees of Harry Winston’s estate fought over the
meaning of a will provision, which read:

If at any time a dispute shall arise in respect of the ad-
ministration of any trust created by this will, I direct my
trustees to take such action with respect to the matter in
dispute as my son, . . . while serving as a trustee here-
under, shall determine.

In upholding the son’s construction that the clause
meant what it said, Surrogate Brewster held that the
clause was

a [vaild] direction by testator for the fiduciaries, in the
event of a dispute, to take such action as [his son] may
direct provided such directed action is made in good
faith and is not in violation of a fiduciary duty, or
tainted with fraud or gross negligence, in which event
the dissenting fiduciary is required to seek instructions
from the court.

Designation clauses similar to the one used in Win-
ston have repeatedly been upheld by the courts.® In In re
Riker,” the decedent appointed his wife, son and daugh-
ter as his fiduciaries and directed that:

[I]n the event that the Executors and Trustees cannot
agree on any matter, then, the decision of [My wiFg] shall
prevail and be binding upon the remaining Executors
and Trustees.

Surrogate Lambert gave effect to the plain and every-
day meaning of the words and held that the clause
meant exactly what it said, viz., that the testator
“[i]ntended to give his wife the authority to bind the
other fiduciaries even if those fiduciaries reach a con-
clusion contrary to that of the wife.”'’ The Surrogate re-
jected the arguments that (1) the clause was invalid as a
matter of law and (2) the clause only applied when there
was a difference of opinion among the three fiduciaries.

Similarly, in In re Langdon," the decedent appointed
both an individual and a corporate fiduciary. His will
provided:

In the event of a difference of opinion between my ex-
ecutors and trustees in the interpretation and carrying
out of the provisions of this my Will, it is my wish and
I hereby direct that the preference of my sister or my
nephew shall prevail.

The Surrogate held that the clause meant what it said:
“[I]n the event of a difference of opinion between the ex-

Text of EPTL 10-10.7

Unless contrary to the express provisions of an in-
strument affecting the disposition of property, a joint
power other than a power of appointment, conferred
upon three or more fiduciaries, as that term is defined in
11-1.1, by the terms of such instrument, or by statute, or
arising by operation of law, may be exercised by a ma-

jority of such fiduciaries, or by a majority of survivor

fiduciaries, or by the survivor fiduciary. Such a power
conferred upon or surviving to two such fiduciaries
may be exercised jointly by both such fiduciaries or by
the survivor fiduciary, unless contrary to the express
terms of the instrument creating the power. A fiduciary
who fails to act through absence or disability, or a dis-
senting fiduciary who joins in carrying out the decision
of a majority of the fiduciaries if his dissent is expressed

promptly in writing to his co-fiduciaries, shall not be

liable for the consequences of any majority decision,
provided that liability for failure to join in administering
the estate or trust or to prevent a breach of the trust may

not thus be avoided. A power vested in one or more

persons under a trust of real property created in con-

nection with the salvaging of mortgage participation

certificates may be executed by one or more of such per-
sons as provided in such trust. This section shall not
affect the right of any one of two or more personal rep-
resentatives of a decedent to exercise a several power.

ecutor trustees herein regarding the affairs of the estate,
the decision should be made by the sister.”

In In re Rubin," the will provided that in the event of
a dispute between the fiduciaries, two non-fiduciaries
were designated by the decedent as the arbiter of such
disputes. This provision was enforced by Surrogate Ra-
digan, who held that this was a valid limitation on the
power of his fiduciaries, citing In re Langdon.

Regardless of whether the fiduciaries” action is gov-
erned by a majority vote or by the testator’s designation
of a “deadlock breaker,” the majority may not act with-
out consultation with and in disregard of the minority.
Although the EPTL is silent on the issue, case law makes
it clear that there must be a reasonable effort to reach ac-
commodation; in sum, there should be joint meetings
and joint consultations. The majority may not seize con-
trol and act without regard for the voice of the minority.
The minority is entitled to air its views and attempt to
persuade and make other proposals. The continued dis-
regard of the minority and the subversion of majority
power may be redressed by the Surrogate.”

The issue of how to resolve an impasse created when
there could be no “majority vote” because there were
two fiduciaries and the will did not contain any direc-
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tion for breaking deadlocks between fiduciaries was ad-
dressed by Surrogate Roth, in In re Duell,* who fash-
ioned a creative solution. The initial dispute between
the co-executors concerned a distribution of the estate
and whether it should be made fractionally, in various
properties owned by the estate, or by way of outright
ownership of individual buildings. Because the execu-
tors could not agree, the Surrogate appointed a well-
known estate attorney as a special co-fiduciary with the
limited authority to either resolve the deadlock or to
make an alternate recommendation to the court. How-
ever, it soon became apparent that there were too many
disputes to be addressed, and that the appointment of
the attorney as a third fiduciary (an administrator,
c.t.a.), would have to be made to “resolve deadlocks and
avoid the expense and delay of repeated applications to
this court for relief.” The administrator was directed “to
participate in the administration of the assets of this es-
tate at such time as the co-executors are unable to
agree.””

Each fiduciary may retain counsel and obtain reim-
bursement for reasonable counsel fees. In In re Stanley,"®
an individual and a corporate fiduciary disagreed about
use of estate funds to commence litigation. The individ-
ual fiduciary, who wished to pursue the litigation,
moved for summary judgment granting him mutually
exclusive signature powers to estate accounts held by
the corporate fiduciary. The Surrogate denied the mo-
tion, relying on the general rule that litigation expenses
are paid initially by each
party and, at the conclusion
of the proceeding, the court
may order that costs and al-
lowances be paid either by a
party personally, from estate
assets, out of any person’s
share or interest, or from the
foregoing in such proportion
as justice requires.

The First Department reversed, stating that a fidu-
ciary is unilaterally empowered (i.e., without the con-
sent of a co-fiduciary—a several power) to contest
claims or settle claims in favor of the estate and to pay
administration expenses including reasonable counsel
tees, and that by virtue of his office, each fiduciary is en-
titled to the custody of the assets of the estate or fund.
Accordingly, the individual fiduciary was held to have
as much right to pay administration expenses as the cor-
porate fiduciary. The court noted:

There is no legal authority that bars a fiduciary, who is
also a legatee, from using estate funds to administer the
estate in his or her discretion. The fact that Mr. Schwarz
may benefit personally from, inter alia, the re-litigation
of the Erbschein, the prosecution of the claims against

If efforts to reach accommodation
are ignored and common sense
does not prevail, you must seek
redress from the Surrogate.

the widow in Florida and the successful challenge to
the Bank’s account claims is not relevant. Nor is it rele-
vant that he may be able to recover the costs of these
proceedings pursuant to SCPA 2301, 2302(2) and
2110(1). Mr. Schwarz is a fiduciary and should be able
to use estate funds to cover administration costs (EPTL
11-1.1(b)(22); Matter of Rubin, supra). The litigation costs
at issue herein are such administration costs since they
are related to the recovery of estate assets.'”

The Court did caution the individual fiduciary that

to the extent that such costs do not constitute adminis-
tration costs, or if [the individual fiduciary], in his ca-
pacity as fiduciary, uses the funds to the disadvantage
of any person interested in the estate, then, as the Sur-
rogate’s Court aptly indicated, he “acts at his peril,” ex-
posing himself to liability (Matter of Leopold, supra; Mat-
ter of Rubin, supra). Accordingly, to the extent that Mr.
Schwarz uses estate funds to pursue an action against
the widow, which appears likely, and to the extent that
such action infringes on her rights under the will, he
can be held accountable. Indeed, if the widow, or any
other legatee, can show that Mr. Schwarz is mismanag-
ing or misusing estate funds, he may be removed as a
fiduciary (see, SCPA 711). Further, to the extent that the
Bank, as co-administrator, disagrees with petitioner’s
use of estate funds, it may petition the court for direc-
tion (SCPA 2102[6]; Matter of Rubin, supra)."®

Attorneys representing separate fiduciaries should
agree upon a division of services, a division of fees and
a joint application. Separate tax returns should not be
filed unless an agreement cannot be reached. Separate
accountings should not be
submitted unless claimed
errors and omissions cannot
be handled effectively by
objections to the account.
Common sense and good
judgment should prevail in
reaching reasonable accom-
modation. Meetings of the
executors at regular inter-
vals at mutually convenient locations are recom-
mended. If efforts to reach accommodation do not meet
with success, keep a detailed record of what has been
done. One of the better ways of maintaining a log is by
letters to the co-executors (or their counsel) with respect
to all of your proposals and confirmation of all tele-
phone calls.

If efforts to reach accommodation are ignored and
common sense does not prevail, you must seek redress
from the Surrogate.” In 1993, SCPA 2102(6) was broad-
ened and now authorizes a proceeding to require a fidu-
ciary “[t]o comply with such directions as the court may
make whenever two or more fiduciaries disagree with
respect to any issue affecting the estate.”?’
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As a practical matter, the application to the court
should be limited to specifics such as the failure to vote
estate stock, to keep you fully informed, to meet and
discuss estate matters, to exchange data in respect of es-
tate assets and a refusal to agree on a united course of
action. The moving papers should contain a factual pre-
sentation and be devoid of personal attacks and
apoplectic arguments. Just recite the chronology of the
efforts, attach copies of the correspondence that was
sent and submit a log of telephone calls. If the conduct
of the co-fiduciary went beyond mere lack of coopera-
tion and was hostile and intransigent, consider seeking
removal. The expenses and attorneys’ fees incurred by
the fiduciary in the defense of the hostile and intransi-
gent conduct may be charged against the other fiduciary
personally.”!

Self-Dealing

Self-dealing is forbidden. It is dealt with severely and
with rigidity. The question of personal gain or loss of the
fiduciaries is not reached. Fairness or adequacy of con-
sideration are not germane. The inquiry stops and the
sanctions are imposed upon the discovery of the self-
dealing. The benefit or gain to the estate is of no mo-
ment.”

Perhaps the most well known contemporary case of
self-dealing involved the estate of Mark Rothko, the fa-
mous abstract expressionist painter.> One of the argu-
ments made against surcharge in that case was that
while there was a conflict of interest, there was no show-
ing of self-dealing, and, absent self-dealing, it was ar-
gued that “a challenged transaction must be shown to
be unfair.”** The Court of Appeals answered this argu-
ment by pointing out that there was more than sufficient
evidence in the record to support the findings that had
been made of self-dealing and unfairness. Nonetheless,
the point is well taken that every conflict of interest does
not necessarily involve actual transactions of self-deal-
ing. Often, a fiduciary is able to maintain a balance be-
tween his or her competing loyalties and the various
hats being worn.

If self-dealing is found, however, and there is no ex-
oneration clause in the will and no consent by those af-
fected, the courts will apply a “no further inquiry” rule,
ignoring “whether the deal was fair or the price ade-
quate or whether the fiduciary had any personal
gain.”® The paramount need for a fiduciary to maintain
undivided loyalty, and not be guilty of self-dealing, re-
gardless of the circumstances, has resulted in the courts
holding that if you are in violation, the transaction is
void, and you will be liable for any damages, including
lost profits.” In effect, there is a form of strict or absolute
liability. An example is In re Hirschhorn.”” There, the co-
trustees lent trust funds to a corporation in which they

and the trusts had an interest. The Surrogate, in sur-
charging the co-trustees, made the following comments:

A trustee cannot properly lend trust funds to himself or
herself (IIA, Scott, Trusts [4th ed], 170.17; Bogart, Trusts
and Trustees [2d ed] 543[]]). Such a loan is improper
even where the terms of the trust give the trustee the
widest power of investment (Carrier v. Carrier, 226 N.Y.
114). Such a loan is also improper where the trustee has
a substantial personal interest in the loan such as being
a partner in the partnership to which the trust lends
money (Matter of Myer, 131 N.Y. 409). It is therefore long
and well settled law that for a trustee to lend trust
funds to a corporation which he owns all or a substan-
tial part of the shares or to a corporation [in] which the
trustee is a principal officer is improper (Matter of Keene,
95 Misc. 25; Matter of Rowe, 42 Misc. 172; see generally, 111
Scott, Trust, supra at 227.8; Uniform Trust Act 3). This is
particularly egregious where the loans are made with-
out any security for the trusts.

* % o

Having stated these fundamental principles of a
trustee’s duty, the trustee, . . . defends his actions on the
basis of mistake of law and reliance on the advice of
counsel. Simply his defense appears to be that he did
not know he could not make loans from the trusts to
Standard Steel Sections and other entities. It is clear
however, that where a trustee fails to perform the duties
imposed upon a fiduciary, it is no defense that the fail-
ure was due to a mistake of law if the trustee was neg-
ligent in making the mistake (III Scott, Trusts, [4th ed],)
Moreover, where a trustee makes a mistake of law as to
the extent of his powers or duties as a trustee, it is no
defense that he relied upon the advice of an attorney,
even though the attorney was competent. (Matter of
Rothko, 84 Misc. 2d 830, aff'd, 56 A.D.2d 499, aff'd, 43
N.Y.2d 305). The subjection of a trustee to absolute lia-
bility in these circumstances where he might not be ac-
tually at fault because of non-negligent ignorance and
mistaken legal advice is harsh but required because he
can escape liability by submitting the matter to a court
for advice and direction (City Bank Farmers Trust Co. v.
Smith, 263 N.Y. 292).

* % ok

Under any standard of care, the transactions of these
trustees were conflict ridden, smacked of self-dealing
and are permeated with the breach of the duty of undi-
vided loyalty (Matter of Schulman, 165 A.D.2d 499). Per-
sons who accept the role or office of trustee must be as-
sumed to accept it with the responsibility for acting
with ordinary care and prudence. No matter how well
intentioned a trustee, it will not excuse him or her from
the required amount of diligence and prudence. The
conduct of these trustees while perhaps acceptable in
the marketplace is not sufficient for a trustee (Meinhard
v. Salmon, 249 N.Y. 458, 464).

A“no further inquiry” rule may be harsh, resulting in
absolute liability despite good intentions and perhaps
what might otherwise be considered a reasonable and
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fair transaction. The solution, as pointed out by the Sur-
rogate in Hirschhorn, is to bring an advice and direction
proceeding. Another solution, when possible, is to have
all those concerned approve of the transaction in writ-
ing, after being fully informed about the transaction and
their rights and remedies.”
This requires that the per-
sons interested are adult and
competent; otherwise a
court proceeding will be re-
quired.

Self-dealing may be au-
thorized by the court. This
might eventuate in the situa-
tion where the executor may
be the sole market or is willing to pay the highest price
for an asset or interest of the decedent’s estate. The
court, upon a proper showing, including a full and com-
plete disclosure of all relevant information by the fidu-
ciary, may permit the executor to purchase an estate
asset.?’ In Scarborough, the Court held:

[Tlhe rule against self-dealing has not been applied,
and does not apply, to interdict the purchase of trust
property by a trustee where the court, after conducting
a full adversary hearing at which all interested parties
are represented, approves and authorizes the sale [cita-
tions omitted]. >

The decedent may authorize self-dealing and may
dispense with the rule of undivided loyalty by express
language and in some cases by implication.’!

No doubt, the rule of undivided loyalty due from a
trustee (citations omitted) may be relaxed by a settlor
by appropriate language in the trust instrument in
which he, either expressly or by necessary implication,
recognizes that the trustee may have interests poten-
tially in conflict with the trust (citations omitted); at
least, our courts under these conditions enforce the de-
sire of the settlor to secure the services of a person to act
as trustee in whom he has confidence, when, without
the existence of exculpatory provisions, the trusteeship
would be declined by the designee (citations omitted).
That is not to say that the settlor’s directions allow the
trustee free rein to deal with the trust; the law inter-
poses to require that the trustee always exercise good
faith in his administration (citations omitted). “No mat-
ter how broad the provision may be, the trustee is liable
if he commits a breach of trust in bad faith or intention-
ally or with reckless indifference to the interests of the
beneficiaries, or if he has personally profited through a
breach of trust” (3 Scott, Trusts (3d ed.), § 222.3, p.
1777). Moreover, the language limiting the general rule
is strictly construed so that the trustee’s actions will not
be approved if he trespasses outside the boundaries of
the powers granted (citations omitted).*

Although such an exoneration clause in a will or trust
permitting self-dealing transactions, in “explicit, clear,

Where distributions are made pro
rata to legatees pursuant to the
will, new appraisals at the time of
distribution would not be required.

and unmistakable” language, may be the safest path, it
does not give the fiduciaries a license to self-deal.” Even
with strong and unambiguous exoneration language,
the fiduciary who self-deals must always act in good
faith and with care regarding the interest of the benefi-
ciaries.?* Further, more than
mere general exoneration
language is required.” If
you do not have clear lan-
guage in your will, and you
do not have the consents of
the parties affected, you
must seek approval from
the Surrogate, if the transac-
tion is not to be voided and
the fiduciary surcharged for damages, which can in-
clude loss of profit.*

Distributions from the Estate

Conlflicts of interest often arise in the context of dis-
tributions to beneficiaries. In In re Rappaport,”’ the Sur-
rogate was asked for advice and direction where the co-
executors were divided on whether administration
expenses should be taken as a fiduciary income tax de-
duction or an estate tax deduction. The will provided
for an outright fractional marital deduction formula be-
quest, stated in terms of one-half the adjusted gross tax-
able estate, with the second part of the residuary going
in equal shares to his three children. If the very large lit-
igation fees were taken as income tax deductions, the
adjusted gross estate would increase and the marital de-
duction would grow by 50 percent of those expenses.
Such a choice would virtually eliminate that portion of
the residuary for the children. On the other hand, taking
the deduction on the income tax return would result in
payment of more estate taxes.

The Surrogate balanced various fiduciary duties, in-
cluding the duty to minimize the tax burden on the es-
tate and its beneficiaries, the duty of impartiality, and
the duty to abstain from self-dealing. The court was par-
ticularly concerned that a fiduciary who is also a benefi-
ciary should not make “a tax election unfairly favoring
his beneficial interest over that of another beneficiary.”**
The court held that all administration expenses should
be taken on the estate tax return, with the petitioning
children of the decedent placing a sum in escrow for the
purpose of reimbursing the estate for “the total tax sav-
ings which could have been realized by deducting
administration expenses on the fiduciary income tax
return.”%

Where distributions are made pro rata to legatees,
pursuant to the will, new appraisals at the time of dis-
tribution would not be required. However, non-pro rata
distributions are frequently authorized by instruments,
and are expressly authorized under EPTL 11-1.1(b)(20).
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In such an instance, the fiduciaries, to avoid a charge of
unfairness, should generally obtain new appraisals so
that fair market valuations are utilized at the time of the
distribution.*” However, new appraisals are not always
required. For example, in In re Lawrence,*" Surrogate
Roth concluded that appraisals should not be required,
despite non-pro rata distribution, because the appraisals
alone would cost “some ten million dollars.”

In another case, the will provided that the property to
go to the wife “shall have an aggregate fair market value
fairly representative of the appreciation or depreciation
value to the date or dates of each allocation of all prop-
erty then available for allocation. Any property so allo-
cated for such purpose shall be valued at the value as fi-
nally determined for federal estate tax purposes.”* An
issue in the accounting was whether distribution to the
spouse of the decedent’s interest in a leasehold could
help satisfy the bequest to the spouse, and if so, what
was its value. The Surrogate concluded that there were
issues of fact, stating that the terminology in the will
“suggested that the final federal determination is a start-
ing point, the basis used to determine the value at the
time of distribution.”*® The court also expressed
concern that “assignment of the leasehold interest may
implicate the fiduciary’s duty of impartiality to all ben-
eficiaries.”*

The Fiduciary as Corporate Director or Officer

The responsibilities of a fiduciary when he or she is
also an officer or director of a corporation in which the
estate has an interest pose
special problems. The vul-
nerability of the fiduciary
extends to the conduct of a
corporation, the stock of
which is controlled by the
estate.® He may not pur-
chase estate assets for his
personal use nor may he
borrow estate funds. He may
not pay fees to an accounting or legal firm of which he
is a member without court approval; the concealment of
self-dealing by the use of dummies will not be counte-
nanced.*

The fiduciary’s conduct in the managing of the cor-
poration may be oppressive and constitute overreaching
as applied to the estate’s beneficiaries. Thus, in one in-
stance, the Appellate Division removed a trustee who
had used his control of the corporate stock to make him-
self president and paid himself a large salary to the detri-
ment of the beneficiaries who were dependent upon the
income received from the stock for their support.”

In what circumstances does the fiduciary’s duty to
account extend not only to the estate or trust, but also to
the corporation in which the estate or trust has an inter-

The responsibilities of a fiduciary
when he or she is also an officer or
director of a corporation in which
the estate has an interest pose
special problems.

est? The answer is that it depends. In one recent case,
the trustee argued that he was not accountable for his
actions in his capacity as president of a corporation, be-
cause the trust held less than a majority of the corpora-
tion’s outstanding shares. Both the Surrogate and the
Appellate Division disagreed, because the trustee “exer-
cised working control of the corporation, such that he is
accountable in the Surrogate’s Court for any breach of
trust, fraud or self dealing which injures the trust (cita-
tion omitted).”*® At the very least, even if a full account-
ing from the corporation is not required, inquiry may be
made of the fiduciary with respect to his or her conduct
as an officer of the corporation to ascertain whether his
or her conduct as such was motivated by self interest to
the injury of the trust beneficiaries.*

It should not, however, be concluded that because the
Surrogate’s Court may inquire about a trustee’s actions
as a corporate officer, it necessarily follows that the Sur-
rogate can also compel the declaration of dividends by
the corporation. The Second Department held that the
inquiry into the trustee’s role in managing the corpora-
tion would be “limited to the issues of whether there
was a breach of trust or negligence, and whether a sur-
charge should be imposed on the trustee (citations omit-
ted).”™ The Appellate Division went on to suggest that
the Surrogate might have authority to require the decla-
ration of dividends, where the corporation was entirely
owned by the trust. However, in all other cases, “the
issue of whether dividends should be paid by the cor-
porations and the amount of those dividends is gener-
ally determined by corpo-
rate directors in their
discretion, and the court is
not justified in interfering
absent evidence of bad faith,
fraud, clear abuse of discre-
tion or dishonesty on the
part of the directors (cita-
tions omitted). Moreover, a
cause of action to compel the
declaration of a dividend is of a derivative nature, be-
longing to the corporation (citations omitted).”!

Investment Decisions

Co-fiduciaries may disagree on investment policy.
An example might be where one co-trustee is an income
beneficiary and seeks to promote investments yielding
high income, while the other trustee wishes to encour-
age growth for the benefit of the remainderpersons. Just
such a case was In re Iskyan.” There, the individual co-
trustee refused to approve an investment by the corpo-
rate co-trustee of some portion of trust funds to protect
the remainderpersons. The Surrogate held that under
EPTL 10-10.7, the “duty to invest funds is one which re-
quires the exercise of judgment and discretion and ac-
cordingly requires that the trustees act jointly [and, in
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this case, unanimously because there were only two] in
selecting investments (citation omitted).””® The court
noted that it had authority to intervene because of the
individual co-trustee’s refusal to participate, and if the
facts supported the corporate co-trustee’s contentions,
the court could direct the individual to join with her co-
trustee and to exercise the power. The court also noted
that not only did the corporate co-trustee have the au-
thority to come to the court to solve the problem, it also
had a “duty to apply to the court for directions.”>*

The use by fiduciaries of an investment advisor is
clearly appropriate, and in many instances, the wisest
course. As with all complicated estate matters, the use of
experts often pays dividends when it comes to defend-
ing the attorney’s or the client’s conduct on a contested
accounting. Showing the prudence in the choice of the
investment advisor in the first instance, and then show-
ing the thorough job done by both the advisor and the
fiduciary in determining investments, sales, purchases,
etc., can only help when there are objections to invest-
ment performance.” The Prudent Investor Act, EPTL
11-2.3, expressly permits the delegation of investment
powers, but, of course, the fiduciary must exercise pru-
dence in the selection of his or her advisor.”®

A fiduciary has general authority as a fiduciary to
employ agents. While EPTL 11-1.1 provides no explicit
authorization for hiring agents, and a fiduciary may not
delegate her or his discretionary authority, “there is no
prohibition against delegating to others the power to act
upon decisions he has made.””” As one court held, “a
fiduciary can employ agents to do work he legitimately
cannot do himself . . . the facts in each estate will deter-
mine whether or not the retention of agents is war-
ranted.””®

As with the investment advisor, the employment of
other professionals on complicated or technical matters
may serve the estate well and assist in protecting the
fiduciary in the event of a contested accounting.

Moreover, it is the authors” experience that, at times,
the employment of agents by multiple fiduciaries who
find themselves unable to agree is helpful in easing the
administration of the estate. For example, if the estate
owns commercial real estate, a professional managing
agent may not only be necessary because of the nature
of the assets, but such may also help avoid conflicts be-
tween the fiduciaries. Of course, care must be taken by
the fiduciaries to stay involved and to avoid any over-
delegation of authority that might amount to an abdica-
tion of fiduciary responsibility.

Conclusion

The question has been asked, perhaps rhetorically,
“Who then is the faithful and sensible steward?”* Judge
Cardozo gave one, now classic, answer: “A trustee is

held to something stricter than the morals of the market
place. Not honesty alone, but the punctilio of an honor
the most sensitive, is then the standard of behavior. As
to this there has developed a tradition that is unbending
and inveterate.”®

Stating these principles and applying them are, of
course, two different things. For the fiduciary with mul-
tiple hats, or in conflict with other fiduciaries, or in es-
tates with beneficiaries who have very differing inter-
ests, and for the attorney called in to assist in such cases,
applying these principles requires a particular sensitiv-
ity. The fiduciary or attorney should always err on the
side of caution and be willing, if necessary, to decline
qualification or turn down the representation. When in
doubt, apply to the court for assistance!
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Legislative Action in 2001
Updated Accounting Concepts
And Made Procedural Changes

BY JOSHUA S. RUBENSTEIN

substantive changes to the laws affecting estate

planning and administration. There were many ac-
counting-related changes, designed primarily to mod-
ernize concepts of, and allocations between, income and
principal. A number of important procedural changes
were also made.! The following is a review of the
changes.

The 2001 Legislative Session brought numerous

Surrogate’s Court Procedure Act

Probate Proceedings

1. Surrogate’s Court Procedure Act 1411(3) (here-
inafter “SCPA”) has been amended to provide that
whenever objections to the probate of a will are filed, the
additional citation need not be issued to “each person
named or referred to in the propounded instrument
who has not appeared in the proceeding” unless his or
her interest would be affected by the outcome of the
proceeding. This change took effect immediately.”

Claims
2. SCPA 1813(1) has been amended to permit an
application for the compromise or sale of any estate
claim to be brought by “any person (other than a
claimant) whose rights or interests will be affected by
the allowance of the claim,” not just by the fiduciary.
This change took effect immediately.?

Accounting
3. A new section, 2222-a, has been added to the
SCPA, providing that whenever a legatee, distributee or
beneficiary is an inmate or prisoner in a state or local
correctional facility, the court shall give prompt written
notice to the State Crime Victim’s Board and direct that
no payment be made to such inmate or prisoner for a
period of 30 days following the entry of the order con-
taining such direction. This change took effect immedi-
ately. It applies to all judgments originally entered prior
to the effective date, as well as to all judgments, obliga-
tions or agreements to pay profits from a crime or funds
from a convicted person entered, incurred or entered

into on or after the effective date.*

Costs, Allowances and Commissions
4. Anew section, 2308(1)(c), has been added to the
SCPA, providing that in the case of trusts created on or
before August 31, 1956,

commissions provided by paragraph (a) of this subdi-
vision for receiving principal shall not be allowed to a
trustee who qualifies to act as such on or after June 5,
1978, and shall not be allowed on additions of property
received on or after June 5, 1978; such commissions on
any increments in property that are payable by reason
of any sale, exchange or liquidation of such property
shall be allowed on the lesser of (1) the amount of such
increments on the date of sale, exchange or liquidation
of such property and (2) the amount of such increments
on June 5, 1978; and such commissions on any incre-
ments in property that are payable by reason of any dis-
tribution of such property shall be allowed on the lesser
of (1) the amount of such increments on the date of dis-
tribution of such property and (2) the amount of such
increments on the effective date of this paragraph.’

5. SCPA2308(3) has been amended to provide that
in the case of trusts whose income is governed by a uni-
trust election, annual commissions shall be payable
from corpus and not out of the unitrust amount. The
change took effect January 1, 2002.°

6.  SCPA2309(3) has been amended to provide that
in the case of trusts whose income is governed by a uni-
trust election, annual commissions shall be payable
from corpus and not out of the unitrust amount. The
change took effect January 1, 2002

T
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7. SCPA2312(5) has been amended to provide that
in the case of trusts whose income is governed by a uni-
trust election, annual commissions shall be payable
from principal and not out of the unitrust amount. The
change took effect January 1, 2002.%

Estates, Powers and Trusts Law

Uniform Principal and Income Act

8. A new Article 11-A has been added to the Es-
tates, Powers and Trusts Law (herein after “EPTL”) in-
corporating the new Uniform Principal and Income Act
with certain modifications.
Part 1 sets forth definitions
and fiduciary duties. Part 2
provides for the determina-
tion and distribution of net in-
come (from estates and termi-
nating income interests). Part
3 provides for the apportion-
ment of the beginning and
end of an income interest.
Part 4 provides for the alloca-
tion of receipts during the administration of a trust, set-
ting forth specifically the treatment of receipts from en-
tities, receipts not normally apportioned, and receipts
normally apportioned. Part 5 provides for the allocation
of disbursements during the administration of a trust.
Part 6 provides for certain miscellaneous rules govern-
ing the application and construction of the act. This
change took effect January 1, 2002.”

Trusts

9.  Anew section, 7-1.13(k), has been added to the
EPTL, permitting division of trusts for the purpose of
having one or more trusts governed by the Uniform
Principal and Income Act and another one or more
trusts governed by a unitrust election. The change took
effect January 1, 2002."

Powers

10. EPTL 10-6.6 has been amended, and a new
paragraph (g) has been added, to provide that a trustee
with an absolute power of invasion over principal may
exercise such discretion by appointing principal in fur-
ther trust with or without the consent of persons inter-
ested in the trust, and with or without prior court ap-
proval, and to provide that this section does not abridge
any comparable power such a trustee has under any
other statute or under common law. The change took ef-
fect immediately."

Fiduciaries

11.  EPTL 11-2.1(m) has been amended to provide

that the existing Principal and Income Act shall not

The existing Principal and Income
Act shall not apply to any receipt
or expense received or incurred
by any trust or decedent’s estate
after January 1, 2002.

apply to any receipt or expense received or incurred by
any trust or decedent’s estate after January 1, 2002, the
effective date of this change."

12. EPTL 11-2.3(b) has been amended by renum-
bering subparagraph 5 as subparagraph 6 and by
adding a new subparagraph 5 to the Prudent Investor
Act, providing for a power to adjust between principal
and income to the extent that a trustee considers it ad-
visable to do so in order to enable the trustee to make
appropriate present and future distributions, and set-
ting forth those factors to consider in exercising such

power. This change became
effective on January 1,2002."

13. Newly enacted EPTL
11-2.3-A provides for judicial
control over the power to
adjust between income and
principal, providing that a
court may not change the
fiduciary’s decision unless it
determines that the fidu-
ciary’s decision was an
abuse of discretion, and setting forth the available reme-
dies in the event that an abuse of discretion is found.
This change took effect January 1, 2002."*

14.  Newly enacted EPTL 11-2.4 provides for an op-
tional unitrust provision, whereby the net income of any
trust to which this section applies will mean a unitrust
amount equal to 4% of the fair market value of the assets
held in the trust on the first business day in the current
valuation year, or, if the trust has been in existence for
four or more years, 4% of the average such fair market
value for the current year and the prior two years. This
section applies (i) if the governing instrument so pro-
vides; (ii) if, with respect to a trust in existence prior to
January 1, 2002, the trustee, with consent on behalf of all
persons interested in the trust or in the trustee’s discre-
tion, elects to have this section apply on or before De-
cember 31, 2005; or (iii) if, with respect to a trust not in
existence before January 1, 2002, the trustee so elects on
or before the last day of the second full year of the trust
beginning after assets first become subject to the trust.
This change took effect January 1, 2002."

Other Provisions
15.  EPTL 13-2.2(a) has been amended to reflect ref-
erences to newly enacted provisions of Article 9 of the
Uniform Commercial Code with respect to transfers and
mortgages of interests in decedents’ estates, and the re-
quirements of writing and recording thereof. This
change took effect July 1, 2001."°
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Insurance Law

Rules

16. Insurance Law § 1110(b) and (c) have been

amended with respect to investment limitations for
charitable gift annuity societies to permit such invest-

court. The bill would also have amended CPLR 4503 by
deleting paragraph (b), which provided for the probate
exception to the attorney-client privilege, which is now
contained in new CPLR 4501-a. These changes would
have been effective 60 days after enactment. The gover-
nor belatedly vetoed this bill on November 13, 2001.

ments to be made in accordance with prudent investor 2. 2001 N.Y. Laws ch. 393.
standards. This change is effective immediately.17 3. 2001 N.Y.Laws ch. 234.
4. 2001 N.Y. Laws ch. 62, § 9.
1. Anbill that passed the Assembly on February 26, 2001 and 5. 2001 N.Y. Laws ch. 376.
the Senate on March 20, 2001, would have added a new § 6. 2001 N.Y.Laws ch. 243, § 6.
4501-a to the N.Y. Civil Practice Law & Rules (hereinafter
“CPLR”"), providing for the uniform treatment of profes- 7. 200LN.Y.Laws ch. 243, § 7.
sional privileges upon death or disability. The bill pro- 8. 2001 N.Y. Laws ch. 243, § 8.
vided that the personal representative succeeds to all the 9. 2001 N.Y. Laws ch. 243, § 3.
communicant’s rights and privileges with respect to the 10. 2001 N.Y. Laws ch. 243, § 9.
privilege after the communicant’s death or during the 11 200INY L h 2 4'
communicant’s disability, and the privilege may be - 2001 N.Y. Laws ch. 204.
waived by any party in interest in any action or proceed- 12. 2001 N.Y. Laws ch. 243, § 5.
ing with respect to the validity or construction of any 13. 2001 N.Y. Laws ch. 243, § 1.
gratuitous transfer of property. Medical professionals 14. 2001 N.Y. Laws ch. 243, § 2.
may not withhold information as to the mental or physi-
cal condition of a communicant from a surviving spouse 15. 2001 N.Y. Laws ch. 243, § 4.
or distributee, but no professional in possession of any 16. 2001 N.Y. Laws ch. 84, § 41.
information that would tend to disgrace the memory or
reputation of a decedent or disabled communicant shall 17. 2001 N.Y. Laws ch. 419.
disclose such information except upon order from the
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Clarifying Evidentiary Rules On
Contents of Reports by Physicians
Could Give Jurors More Information

An article last month addressed the legal issues that arise when one physician is called to give trial testimony based on the re-
port of a physician who is not testifying. This article makes some proposals for clarifying the evidentiary rules and the extent to
which information is made available to the jury about the contents of the report.

BY MARCY S. FRIEDMAN

s the prior article noted, cases involving a testi-
Afying physician’s reliance on another physician’s

out-of-court report! have distinguished between
the permissible basis for the testifying physician’s opin-
ion and the admissibility of the report itself or of testi-
mony about its contents. The prior article concluded
that, on close analysis, the cases provide workable and
sound criteria for determining whether an out-of-court
report may serve as a basis for a testifying physician’s
opinion. Unfortunately, however, the cases do not pro-
vide equally useful guidance regarding the admissibil-
ity of the report.

Using the Report as a Basis for the
Expert’s Opinion

This article does not focus in any detail on the crite-
ria for determining the permissible basis for a testifying
physician’s opinion, because the criteria developed in
existing case law and discussed in the prior article can
be used effectively to predict the outcome on issues that
commonly arise but have not been the subject of appel-
late opinion.

One issue, which illustrates the usefulness of the ex-
isting criteria, is the extent to which a treating physician
may testify about the plaintiff’s need for future surgery
based on the report of a consulting surgeon maintained
in the treating physician’s file. Under the standards set
forth in the cases, if the issue arises in an action in which
the plaintiff claims that surgery is needed as a result of
injuries sustained in an accident, testimony based on the
report may well be appropriate, assuming the report it-
self appears to be reliable, provided that the treating
physician referred the plaintiff to the surgeon not for the
purpose of formulating an opinion for litigation but for
treatment; the treating physician had the expertise to
evaluate the surgeon’s report; and the treating physician
actually used the report in treating the plaintiff or as-
sisting the plaintiff with treatment decisions. Here, al-
though the plaintiff’s need for future surgery may be an
important issue in the case, there are sufficient guaran-
tees of reliability to permit the testimony.

On the other hand, if the issue arises in a medical
malpractice case, and the physician who treats the
plaintiff after the alleged malpractice refers the plaintiff
to a surgeon for consultation on whether surgery is re-
quired as a result of the malpractice, then the out-of-
court opinion of the surgeon is not merely important but
goes to the ultimate issue of whether or to what extent
there was malpractice. In this instance, even if the sur-
geon’s report and circumstances of the testifying physi-
cian’s reliance on the report demonstrate its reliability,
the testimony should not be permitted, given the defen-
dant’s interest in confronting witnesses on the critical
issue.

Admissibility of the Report

Issues concerning the admissibility of the report or of
testimony about its contents have proved more trouble-
some for the courts. The cases consistently hold, what-
ever the subject matter of the report, that the report is
not admissible unless there is a basis for admission in-
dependent of the testifying physician’s reliance upon
the report—that is, a basis under a recognized exception
to the hearsay rule.

In contrast, once a report is held to be a permissible
basis for the testifying physician’s opinion, the courts
permit limited testimonial references to the report. The
testifying physician is permitted “to identify the report
upon which he relied and explain its significance in
forming his opinion.”” Treating physicians may testify
“with respect to” the contents of reports of test results.’
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The cases are somewhat ambiguous on whether non-
treating physicians may also give such testimony. The
cases do not otherwise establish specific guidelines for
determining the extent of the testimony that may be
given about the contents of the report.* Nor do they set
forth the rationale for admitting testimony about the
contents of the report but not the report itself.

This rationale appears, however, upon consideration
of the hearsay rule. Under the rule, if the report is inad-
missible, then any testimony regarding its contents
should also be inadmissible if offered for its truth. The
hearsay rule is not violated if the testimony is admitted
not for its truth but for the limited purpose of explain-
ing the basis for the expert’s opinion. Although cases
decided under the Federal Rules of Evidence commonly
admit the testimony for this limited purpose, the New
York cases do not ordinarily expressly do so.”

Clarification that the testi-
mony is admitted to explain
the basis for the testifying
physician’s opinion would at
least serve to provide an an-
alytically coherent basis for
precluding admission of the
report but permitting testi-
mony about its contents. As
discussed further below,
however, the limiting in-
struction is subject to criticism on other grounds, and it
is not the intent of this article to advocate its use. Rather,
the courts should address, and consider expanding, the
extent to which information is made available to the
jury about the contents of the report. Determining the
means by which to expand such information requires
careful consideration, given the complexity of the com-
peting interests.

Under N.Y. Civil Practice Law and Rules 4515 (here-
inafter “CPLR”), unless the court orders otherwise,
questions calling for the opinion of an expert witness
need not be hypothetical in form, and the witness may
state his opinion and reasons without first specifying
the data upon which it is based.® Upon cross-examina-
tion, he may be required to specify the data and other
criteria supporting the opinion.” As stated in the legisla-
tive history, this statute was designed to remove the
rigidity of the common law requirement that the opin-
ion of an expert witness be elicited in response to a hy-
pothetical question, and to ““permit the expert to state
what he knows in a natural way’,” while giving the
cross-examiner “full opportunity to discredit him’.”®

As the Court of Appeals further explained in Caton v.
Doug Urban Construction Co.]

although CPLR 4515 permits an expert witness to state
an opinion without specifying the data upon which it is

The concerns that underlie the
hearsay rule are not seen to be
implicated when it is left to the
cross-examiner to examine the
bases of the expert's opinion.

based, it does not avoid the necessity for presentation of
such data. Its purpose is, rather, to make the expert’s
presentation more readily understandable by permit-
ting the opinion to be stated on direct, and leaving the
development of the data on which it is based for cross-
examination [citation omitted]. It does not, however,
change the basic principle that an expert’s opinion not
based on facts is worthless [citation omitted].’

Hearsay and Confrontation Concerns

Difficult issues arise for the courts when the party
who calls the expert does not wish to avail itself of its
option under CPLR 4515 to leave it to the cross-exam-
iner to examine the bases for the opinion, but seeks in-
stead to buttress the opinion on direct examination by
eliciting the bases, including the hearsay. In this situa-
tion, as discussed above, the courts not only refuse to
admit the out-of-court report, but are clearly uncom-
fortable even with the limited
testimonial references to the
report that case law currently
authorizes.

The discomfort in these
circumstances appears to re-
flect concern that accepted
hearsay norms will be vio-
lated by allowing the jury to
hear about unauthenticated
material, even if it is not for-
mally received in evidence. Concern for the right to con-
front witnesses in criminal cases, and for the legitimate
interests of parties in civil cases to confront adversaries
on crucial issues, also explains the courts” restriction of
the references that the expert will be permitted to make
on direct examination to the contents of an unadmitted
report.'!

On the other hand, the concerns that underlie the
hearsay rule are not seen to be implicated when it is left
to the cross-examiner to examine the bases for the ex-
pert’s opinion. The cross-examiner ordinarily will have
had extensive pre-trial disclosure of the hearsay bases
for a medical expert’s opinion (including copies of re-
ports of medical providers who have treated or exam-
ined the plaintiff, and authorizations to examine hospi-
tal records and X-ray and technicians’ reports pursuant
to N.Y. Comp. Code R. & Regs. tit. 22, § 202.17). The
cross-examiner is considered to be in a position to make
an informed decision as to whether to attempt to under-
mine the witness’ reliance on the hearsay bases.'?

Although CPLR 4515 appears to contemplate that the
cross-examiner will develop the factual bases for the
opinion, it is not uncommon in personal injury cases for
the cross-examiner to explore the bases in only the most
perfunctory fashion. This common strategic decision by
the cross-examiner, together with the limits the courts
place on elicitation of the bases for the opinion by the
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party who called the physician where hearsay is in-
volved, leads to a situation in which the jury frequently
is left with no real basis on which to evaluate the physi-
cian’s opinion or to choose between the often diametri-
cally opposed opinions offered by the plaintiff’s and de-
fendant’s dueling physicians. In short, the jury often has
little more to go on than the general impression that the
physician makes on the stand or the impressiveness of
his or her resume.

Apart from the fact that CPLR 4515 clearly does not
dispense with the requirement that the factual predi-
cates for the expert’s opinion be placed in the record, it
is self-evident that the worth of an expert’s opinion is
dependent on the validity of its bases. Nevertheless,
there has been a long-standing (and, seemingly irresolv-
able) debate, both scholarly and practical, regarding the
extent to which out-of-court material relied upon by an
expert may be admitted into evidence.

One frequently cited commentator argues, based on
hearsay and confrontation concerns, that the expert’s re-
liance on the out-of-court report should not be a basis
for its admission, or for permitting the expert to quote
extensively from the report, and that the expert should
only be permitted to “identify and briefly describe” the
repor’c.13 Yet, even this commentator, whose arguments
strongly support existing New York law, acknowledges
that “[i]n particularly compelling circumstances, and es-
pecially in civil cases,” it might be appropriate for
judges to “admit reliable background documentation.”**

A responding commentator forcefully argues that the
failure to give the jury the facts that it needs to evaluate
the expert’s opinion “changes the expert’s role in litiga-
tion to that of a super-factfinder capable of producing
admissible substantive evidence (an opinion) from in-
admissible evidence,” and unduly “allows the expert
witness to influence the outcome of a case based on ev-
idence that the finder of fact may not hear and cannot
consider.”” This commentator contends that because
the out-of-court material must be reliable in order to
form a permissible basis for the expert’s opinion, it is
sufficiently reliable to be considered by the jury. He fur-
ther argues that the courts should not merely permit tes-
timony about the bases for the opinion, but rather
should fashion a new exception to the hearsay rule au-
thorizing the admission for its truth of the out-of-court
material on which the expert relies.'®

Given judicial respect for the parties’ interest in con-
fronting adverse witnesses, it does not seem likely that
such a thoroughgoing exception to the hearsay rule will
be adopted. However, as the arguments for providing
the jury with sufficient information not merely to un-
derstand but to evaluate the bases for an expert’s opin-
ion are strong ones, the courts should consider expand-
ing the information that is made available to the jury to
facilitate the latter role.

One approach would be to adopt the federal prece-
dent, which admits testimony about the out-of-court
material on which the expert relied, with the limiting in-
struction that the information is admitted not for its
truth but for the purpose of explaining the bases for the
opinion. The advantages of the limiting instruction are
that it minimizes, if not wholly avoids, the impact on the
right of confrontation and other hearsay objections. It
also provides the jury with substantially more informa-
tion about the bases for the expert’s opinion than does
current New York State law.

However, the instruction is otherwise vulnerable to
criticism. It is widely considered that the instruction in-
volves distinctions requiring “mental gymnastics” that
a jury may be unable to perform."” For example, where
the out-of-court material consists of a report of a plain-
tiff’s test results or an evaluation by a specialist of the
extent of the plaintiff’s injuries, the material may be an
important, and possibly necessary, factual predicate for
a sound opinion regarding the cause or permanence of
the plaintiff’s injuries. Under such circumstances, it is
questionable whether a jury can reasonably be expected
to consider the report as a basis or explanation for the
opinion, without also considering its truth.

A persuasive argument may also be made that the
limiting instruction does not give the jury sufficient in-
formation to evaluate the expert’s opinion. One of the
jury’s traditional functions, in assessing the soundness
of an expert opinion, is to determine whether the opin-
ion is supported by the facts. The limiting instruction
supplies the jury with the bases used by the expert so
that the jury can understand the expert’s reasoning; but
it does not invite the jury to consider whether the
bases—to the extent they involve factual data—are cor-
rect. The limiting instruction thus not only fails to pro-
vide the jury with the factual data necessary to enable it
to perform its function of determining whether the
opinion has support in the facts, but arguably diverts at-
tention from the issue.

Significantly, this jury function is not eliminated by
the professional reliability exception to the requirement
that expert opinion be based only on facts in evidence.
On the contrary, as explained by the Court of Appeals in
People v. Jones:"

Expert opinion testimony is used in partial substitution
for the jury’s otherwise exclusive province which is to
draw “conclusions from the facts” [citation omitted]. It
is a kind of authorized encroachment in that respect.
But, to insure that the jury is not doubly displaced, it
“must [at least] have the facts upon which the expert
bases his opinion in order to evaluate the worth of that
opinion” [citation omitted], as well as to judge the reli-
ability of extrajudicial material, if that is the plank upon
which the expert’s opinion rests.

People v. Jones further stated that “an expert who re-
lies on necessary facts . . . which are not contained on the
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record is required to testify to those facts prior to ren-
dering the opinion.”* However, the case did not ex-
pressly consider the extent to which a court should
admit out-of-court factual material on which an expert
relies. Rather, the case appears to have involved not
merely a failure to set forth the basis for the expert’s
opinion in the record, but the absence of a factual basis
for the opinion—that is, the expert appears to have im-
properly assumed a material fact without any eviden-
tiary support for the fact in the record, and without
identifying any support for
the assumption outside the
record.

People v. Jones thus did not
finally resolve the tension
between the jury’s need for
the facts necessary to evalu-
ate the expert’s opinion, on
the one hand, and the con-
frontation and other hearsay
concerns, which have tradi-
tionally been cited to restrict the out-of-court informa-
tion that the jury receives about the facts, on the other.
The case is nevertheless perhaps the strongest judicial
statement to date of the compelling reasons for provid-
ing the jury with the factual data underlying an expert’s
opinion. It suggests the need for the courts to reassess
the established, but largely unexamined, rule which
limits an expert’s testimonial references to out-of-court
material, and to address directly the difficult issue of
whether, and under what circumstances, testimony
about the contents of such material should be admitted
for its truth. To this end, the courts will be called upon
to consider not only whether the federal limiting in-
struction should be followed, but whether it is possible,
without unduly offending confrontation and other
hearsay concerns, to improve upon the limiting instruc-
tion by admitting testimony about the out-of-court ma-
terial for its truth.

Expanding Permissible References

The suggestion that the courts consider expanding
the permissible testimonial references to the out-of-
court bases for an expert’s opinion is not made without
full recognition of the tortured history of efforts in this
state to revise the rules of evidence, and of the caution
the courts have traditionally exercised in authorizing
the admission of hearsay.”’ A different approach, which
has found favor with the courts and which provides the
jury with at least some additional information about the
bases for expert opinion, involves expanding recog-
nized exceptions to the hearsay rule.

The appellate courts have already proved receptive
to expansion of the business records exception to cover
medical records of consulting physicians and laborato-

Hospital records, the treating
physician’s own records, and test
films are all admissible under
recognized statutory and case law
exceptions to the hearsay rule.

ries which are maintained in a treating physician’s file.
In Freeman v. Kirkland,* the First Department held that it
was not error for a trial court to admit the “complete
medical file of plaintiff’s treating osteopathic physician,
including records, reports and correspondence gener-
ated by other medical specialists and laboratories,
where the treating physician’s testimony at trial estab-
lished that the medical records related to the diagnosis
and treatment of plaintiff’s injuries.” In Cohn v. Had-
dad,” the Second Department cited this holding approv-
ingly, stating in dictum that
the reports of other physi-
cians contained in a treating
doctor’s records generally
would be admissible.

The argument has been
made that Freeman v. Kirkland
authorizes the admission of
reports of other physicians
maintained in a treating
physician’s file, including re-
ports expressing the other physicians” opinions on criti-
cal issues, provided that the reports are germane to di-
agnosis and treatment.”> However, Freeman v. Kirkland
has not been followed even to authorize the admission of
other physicians’ reports that do not contain opinions on
ultimate issues. Rather, it apparently has been ignored
by the many cases, reviewed in the prior article, that
have permitted treating physicians to base opinions in
part on other physicians’ reports prepared for the plain-
tiffs” treatment, but that have consistently treated the re-
ports as inadmissible hearsay.

Because Freeman v. Kirkland would establish a poten-
tially significant exception to the hearsay rule, the rea-
sons for the courts” reluctance to follow the case should
be addressed. First, although the summary opinion
cited the business records exception to the hearsay rule*
as the basis for the court’s holding, it did not address the
traditional precepts that a business record is a record
made by an employee of the business in its regular
course,” and that the mere filing and retention of papers
received from other entities “is insufficient to qualify the
documents as business records.”*

These precepts are not inflexible, as shown by People
v. Cratsley,” which applied the business records excep-
tion to a report that was not made by an employee of the
business whose record it was claimed to be, where the
maker of the report prepared the report on behalf of the
business and in accordance with its requirements, and
the business relied on the report in making determina-
tions regarding its clients. The case involved a work-
shop for mentally retarded clients, and admitted an IQ
report that was prepared by an outside consultant but
used by a counselor employed by the workshop in de-
termining the eligibility of a client for admission to the
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workshop and in formulating the client’s program after
admission. Under these circumstances, the court found
that the report had the indicia of reliability typically as-
sociated with a business record. Records maintained in
a treating physician’s file that were actually obtained
from other physicians for the plaintiff’s treatment and
used for such treatment are prepared under similar cir-
cumstances and bear similar guarantees of reliability to
the records admitted in People v. Cratsley.

More importantly, Freeman v. Kirkland did not ac-
knowledge the compelling lesson of Borden v. Brady®
that the right to cross-examine adverse witnesses is un-
duly impaired where the testifying treating physician is
permitted to base an opinion on an out-of-court report
that expresses opinion concerning crucial issues in the
case, even if the report was actually prepared for the
plaintiff’s treatment. If Freeman v. Kirkland were modi-
fied to exclude reports containing such opinion, the
courts could then comfortably rely on the case to admit
more objective reports maintained in the treating physi-
cian’s file.

If such reports were admitted into evidence, a jury
concededly would not generally be able to interpret the
reports without expert assistance. But the need for expert
assistance does not mean that the admission of the re-
ports would be an academic exercise. Under current
practice, the parties’ respective experts routinely inter-
pret admitted X-rays. Although experts also routinely
rely on out-of-court reports of other physicians in formu-
lating their opinions, they often simply identify the re-
ports and assert their conclusions, without pointing to
anything in the reports that supports the conclusions. If
the reports were in evidence and could be reviewed by
the jury, both parties would have an incentive to interpret
them for the jury, and to cite the contents that support or
detract from their respective experts” positions. The jury
would thus have a more complete factual basis on which
to evaluate expert opinion than is currently provided.

Conclusion

In sum, many of the objections to a physician’s testi-
mony at trial based on another physician’s report may
be readily avoided by using existing procedures for the
independent admission of the report. Hospital records,
the treating physician’s own records, and test films are
all admissible under recognized statutory and case law
exceptions to the hearsay rule. Freeman v. Kirkland, as
clarified, would provide an additional exception for
consulting physicians’ reports maintained in a treating
physician’s file, provided that they did not express
opinion on ultimate issues. Together, these exceptions to
the hearsay rule would cover almost all of the reports on
which physicians commonly rely in formulating opin-
ions about the condition, treatment and prognosis of
plaintiffs in personal injury actions.

Nevertheless, circumstances will continue to arise in
which a testifying physician must rely on an unadmit-
ted report. In these circumstances, the courts should en-
sure, consistent with respect for the values that the
hearsay rule serves, that the jury has sufficient informa-
tion about the factual bases for the opinion to evaluate
its soundness. The best means by which to achieve this
goal will be an important subject for future debate.
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Report of the Commission
On Fiduciary Appointments

INTRODUCTION

iduciary appointments are judicial assignments of indi-
Fviduals, usually private attorneys, to assist the courts

and serve litigants in a variety of situations. For exam-
ple, a court may appoint a receiver to manage a property that
is the subject of litigation; a guardian to handle the affairs of
an incapacitated person; or a guardian ad litem to represent
the interests of a child or incapacitated person involved in a
Surrogate’s Court proceeding. Fiduciary appointees gener-
ally receive their fees from the assets of the individual or
business the fiduciary has been assigned to represent or
manage. Although in many cases the fees are relatively small
or even non-existent, in some cases they can be quite lucra-
tive.

Fiduciary appointments have long been a subject of pub-
lic attention and controversy. Over 130 years ago, Benjamin
Cardozo’s father, Manhattan Supreme Court Justice Albert
Cardozo, was harshly criticized and ultimately forced to
leave the bench in large part because of his repeated apy
pointment of relatives and political cronies as fiduciaries.
Although public criticism of the process continued through
the years, extensive regulatory limitations on appointments
did not arise until the 1980s, with the promulgation of Part
36 of the Rules of the Chief Judge.

Even with the promulgation of Part 36, however, public
concerns about the fiduciary appointment process have per-
sisted. Indeed, these concerns may have reached their peak
in January 2000, when a controversial letter written by two
politically-connected Brooklyn attorneys who had received
numerous fiduciary appointments was made public. In their
letter, the attorneys complained that, contrary to what they
perceived to be the “long-standing practice” in Brooklyn,
certain lucrative fiduciary appointments were being as-
signed to another attorney who, although having close ties to
a top political party official, had no record of party service
and thus had not demonstrated his “entitlement” to the ap-
pointments. To many, the letter confirmed the widely-held
perception of the inappropriate influence of politics on the
fiduciary appointment process.

In response to these developments, Chief Judge Judith S.
Kaye, in her 2000 State of the Judiciary address, announced
a three-part program to reform the fiduciary appointment
process. First, she created the Office of the Special Inspector
General for Fiduciary Appointments, with authority to in-
vestigate violations of the fiduciary rules and recommend re-
ferrals of such violations to appropriate disciplinary and
other enforcement authorities. Second, she directed the
State’s Administrative Judges to evaluate the fiduciary ap-
pointment process in their judicial districts and suggest op-
erational changes that should be made. Finally, Chief Judge

Reprinted here is the text of the report of the Commis-
sion on Fiduciary Appointments, which Chief Judge Judith
S. Kaye appointed to examine the practices the state has
used in choosing lawyers for fiduciary positions such as
guardians ad litem in Surrogate’s Court, receivers in bank-
ruptcy matters, and guardians under Article 81 of the Men-
tal Hygiene Law.

The commission, chaired by Sheila L. Birnbaum of
Skadden, Arps, Slate, Meagher & Flom LLP, makes exten-
sive recommendations for new regulations that would
apply to attorneys who receive court appointments. The
Office of Court Administration is seeking public comment
on the recommendations by April 3, 2002, with a view to-
ward subsequently making new rules on how fiduciary ap-
pointments will be administered.

Former NYSBA President Joshua M. Pruzansky of Is-
landia is serving as chair of a 19-member Special Commit-
tee on Fiduciary Appointments that is to review the state’s
findings and make recommendations to the court system.

Members of the NYSBA are encouraged to read the re-
port. Comments may be directed either to the Office of
Court Administration directly, to Joshua Pruzansky as
chairman of the NYSBA committee, or to a committee
member.

The committee members are Hon. Cheryl E. Chambers
of State Supreme Court in Brooklyn, Hon. Lee L. Holzman
of Surrogate’s Court in the Bronx, Ilene S. Cooper of Union-
dale, Paul A. Golinski of Brooklyn, John J. Gross of North-
port, Garry W. Jenkins of New York, Norman L. Reimer of
New York, Joshua S. Rubenstein of New York, Sanford J.
Schlesinger of New York, Arthur Terranova of the Queens
County Bar Association, Lynn R. Terrelonge of Brooklyn,
Clover M. Drinkwater of Elmira, Kathryn Grant Madigan
of Binghamton, Stephen M. Newman of Buffalo, Robert L.
Ostertag of Poughkeepsie, Louis W. Pierro of Albany, Leory
Wilson Jr. of White Plans, and former NYSBA President G.
Robert Witmer Jr. of Rochester.

Kaye established the Commission on Fiduciary Appoint-
ments, with the responsibility to examine the existing rules
and procedures governing fiduciary appointments and offer
recommendations to improve them.

This Report is the result of over a year of painstaking
analysis of New York’s complex fiduciary appointment
process. The Commission interviewed scores of judges, at-
torneys, court personnel and others familiar with the
process; it examined reports, recommendations and related
materials submitted by judicial associations, bar associations
and other interested organizations; it conducted public hear-
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ings; it reviewed voluminous fiduciary appointment data;
and it surveyed fiduciary appointment practices in other ju-
risdictions across the nation.

Based on this extensive study, the Commission found that
many fiduciary appointees are fulfilling their obligations
with considerable skill and professionalism — indeed, the
Commission was impressed to learn of the hundreds and
hundreds of cases in which fiduciary appointees serve for
minimal or no compensation. But the Commission also
found extensive and significant flaws in the existing process.
This Report presents the Commission’s findings, and offers
detailed recommendations for addressing these problems so
that full public confidence in the integrity and impartiality of
New York’s fiduciary appointment process may be main-
tained.

I. THE COMMISSION AND ITS DELIBERATIONS

In creating the Commission on Fiduciary Appointments,
Chief Judge Kaye chose a broad cross-section of leaders of
the bench, bar and academia. A list of the 17 Commission
members and their backgrounds is attached as Appendix A.
The Chief Judge’s statement announcing the Commission
noted that the Commission would “assess the effectiveness
of the current regulatory structure” governing fiduciary ap-
pointments, and “evaluat[e] the efficacy of existing adminis-
trative rules.” Among the issues that the Commission was
charged with examining were “the appointment process,
monetary limits on compensation, eligibility and expertise
requirements for appointment and ethical standards pertain-
ing to fiduciary assignments.”

The Commission conducted an extensive, wide-ranging
review of the fiduciary appointment process in New York, ob-
taining the views and recommendations of many individuals
with day-to-day involvement and practical understanding of
the process. For example, the Commission received presenta-
tions from and held briefing sessions with: the Presidents of
the Supreme Court Justices Association of the State of New
York, the Supreme Court Justices Association of the City of
New York and the Surrogates Association of the State of New
York, as well as individual judges with experience in this area;
the Presidents, selected committee chairs and other represen-
tatives of the New York State Bar Association, the Association
of the Bar of the City of New York and the New York County
Lawyers Association; and the Chief Clerks of several
Supreme Courts and Surrogate’s Courts. The Commission
also met on a number of occasions with Sherrill Spatz, the
Unified Court System’s Special Inspector General for Fidu-
ciary Appointments. A complete list of the individuals who
met with the Commission is attached as Appendix B.

In addition, the Commission conducted two public hear-
ings: in Buffalo on November 29, 2000, at which judges and
attorneys testified; and in Manhattan on December 7, 2000, at
which judges, attorneys, litigants and other interested indi-
viduals testified. A complete list of persons testifying at the
two public hearings is attached as Appendix C.

Commission members also held informational sessions
with Supreme Court Justices and Surrogates during the two-

week Annual Judicial Seminars in Rye Brook in July 2000,
and they attended meetings of the State Bar Association’s
House of Delegates (July 2000) and Judicial Section (May
2000).

The Commission received numerous reports, recommen-
dations and other written materials from various individuals
and organizations, including the New York County Lawyers
Association and committees of the State Bar Association and
the Association of the Bar of the City of New York. The Com-
mission also received and closely reviewed extensive infor-
mation on fiduciary appointments collected by the Office of
the Special Inspector General for Fiduciary Appointments
and the Office of Court Administration’s Internal Audit staff,
as well as information from OCA’s fiduciary database. Fi-
nally, the Commission examined fiduciary appointment
practices in other jurisdictions around the country, and
spoke with officials in those jurisdictions about their prac-
tices.

Early on, the Commission sought to identify the primary
issues requiring examination. It then grouped the issues into
three general categories—(1) Eligibility/Qualifications for
Appointment, (2) Appointment Process and (3) Oversight of
the Appointment Process—and established subcommittees
for each of these categories. In the ensuing months, the sub-
committees worked to develop proposed solutions for the
problems, and it was those proposals that formed the basis
for discussing and developing the series of recommenda-
tions the Commission offers in this Report.

Il. FIDUCIARY APPOINTMENTS IN NEW YORK

A. Categories of Fiduciary Appointments

In New York, judges are frequently called upon to ap-
point fiduciaries to assist the court and provide services to
litigants and other individuals. The primary categories of
fiduciary appointments are referees, receivers, Article 81
fiduciaries (court evaluators, guardians, attorneys for al-
leged incapacitated persons and court examiners) and
guardians ad litem.

Referees Under New York law, courts have broad powers
to delegate authority to referees to determine issues and per-
form functions on behalf of the courts.? A primary purpose
for which courts use referees is to sell real property that has
been the subject of a judgment of foreclosure.? Typically, the
referee is appointed to compute the value of the property,
and then sell it at a public auction usually held at the court-
house. The fees for these services are relatively small—$50 to
compute the value of the property, and $500 to sell the prop-
erty (unless the property is of high value and the court au-
thorizes a greater fee).*

Receivers When there is a risk that property that is the
subject of litigation may be “removed from the state, or lost,
materially injured or destroyed,” a person with interest in
the property may move for appointment of a receiver to
manage the property while the action is pending.” The re-
ceiver is authorized to take and hold real and personal prop-
erty and to sue for, collect and sell debts or claims.® In the
most common case in which a receiver is appointed—a mort-
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gage foreclosure proceeding—this means that the receiver
may collect rent and institute or defend lawsuits relating to
the collection of rent or the eviction of tenants. The receiver’s
fee, which is paid from the proceeds of the property in re-
ceivership, may not exceed five percent of the total sums the
receiver collects and disburses.”

Article 81 Fiduciaries Under Article 81 of the Mental Hy-
giene Law, a court may appoint a guardian to provide for the
personal care of an incapacitated person and/or manage the
property and financial affairs of that person.® When a peti-
tion for appointment of a guardian is filed, the court first ap-
points a court evaluator. The court evaluator conducts an in-
vestigation and submits a report and recommendations to
the court addressing whether the alleged incapacitated per-
son (“AIP”) is in fact incapacitated, the availability and reli-
ability of alternative resources and the selection of and pow-
ers that should be assigned to the guardian. In practice, the
court evaluator is usually a private attorney, but he or she
may be a physician, psychologist, accountant, social worker,
nurse or any other qualified person.” If the AIP is a patient in
a facility such as a hospital or nursing home, the facility may
be appointed as the court evaluator; or if the AIP has mini-
mal or no assets, the Mental Hygiene Legal Service may be
appointed.'’

The AIP has the right to be represented in the proceeding
by counsel of his or her choice. But in other situations, such
as when the AIP requests counsel or the court determines
that appointment of counsel would be helpful, the court may
appoint counsel for the AIP."

If the court determines, after a hearing, that the AIP is in-
capacitated and that appointment of a guardian is necessary,
the court may proceed to appoint a guardian.? In appointing
a guardian, preference is usually given to a person nomi-
nated by the incapacitated person or to a family member." If
the incapacitated person does not nominate anyone, and if
no family member is available for appointment, the court
must appoint some other “suitable” individual, usually a
private attorney. In cases in which the incapacitated person
has minimal or no assets, the court may appoint an appro-
priate social services agency or not- for-profit organization to
serve as guardian.'

Along with providing for the personal care and/or man-
aging the property and financial affairs of the incapacitated
person, the guardian must file periodic reports and financial
accountings with the court. The reports, which must address
the incapacitated person’s condition and care, and the ac-
countings' are reviewed by a court examiner appointed by
the court. The court examiner, also usually a private attorney,
submits his or her own report to the court evaluating the re-
port submitted by the guardian.®

All persons appointed as court evaluators, guardians or
court examiners must complete a training program ap-
proved by the Chief Administrator of the Courts."” Article 81
fiduciaries generally are paid from the assets of the incapac-
itated person. Court evaluators and attorneys for AIPs are
usually paid hourly fees based on the fair and reasonable

value of their services.'® The court must establish a plan for
the guardian’s compensation, which may be based on a
percentage of the amounts the guardian receives and dis-
burses, a percentage of the incapacitated person’s assets, an
hourly fee or a combination of these or other methods."
Court examiners are paid a set fee that is based on the
amount of the incapacitated person’s assets (the fees are set
by the Appellate Division).

Guardians Ad Litem Surrogate’s Courts frequently ap-
point guardians ad litem to protect the interests of individ-
uals incapable of protecting themselves.”” Under section
403 of the Surrogate’s Court Procedure Act, appointment of
a guardian ad litem generally arises when an unrepre-
sented person under a disability is a necessary party to a
proceeding and is incapable of adequately protecting his or
her rights.2! Persons under a disability include infants, in-
competent and incapacitated individuals, prisoners, un-
knowns and unborns.

The guardian ad litem, who must be an attorney,” un-
dertakes an investigation of the facts and reviews all oper-
ative documents (the will, trust, accounting, tax return, etc.)
and other materials to determine if there has been compli-
ance with applicable laws and procedures. Upon comple-
tion of the investigation and review, the guardian ad litem
files a report with the court recommending whether objec-
tions should be made or other proceedings should be con-
ducted to protect the interests of the ward.

The guardian ad litem’s fee is generally paid out of the
estate.”’ The fee must be reasonable, based on the nature
and extent of the services, the time spent, the stature and
experience of the lawyer, the complexity of the issues and
the results achieved.?*

Secondary Appointments In cases in which fiduciaries
are appointed, “secondary” fiduciaries may also be ap-
pointed or retained to perform various services. For exam-
ple, receivers frequently retain counsel and property man-
agers to assist them with legal matters and day-to-day
management of the property under receivership; guardians
often retain counsel and accountants and other financial
professionals; and guardians ad litem occasionally retain
other professionals as “assistants” to help with their re-
sponsibilities. In some cases, secondary appointees can re-
ceive lucrative fees; in receivership cases, for example, the
counsel’s compensation (which is calculated on an hourly
fee basis) often can exceed the receiver’s compensation.

B. Regulation of the Fiduciary Appointment Process
Over the past several decades, a number of legislative
and administrative efforts have been taken to promote fair-
ness and openness in the fiduciary appointment process.
Judiciary Law § 35-a In 1967, the Legislature enacted
section 35-a of the Judiciary Law to “bolster confidence in
the disposition of court appointments” by ensuring that in-
formation about the compensation of court appointees is
made available to the public.” Section 35-a originally re-
quired that all court appointees, other than those compen-
sated with public funds, file with the Office of Court Ad-
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ministration a notice of appointment when appointed and a
statement of award of compensation when paid.?® Several
years of experience with this requirement, however, demon-
strated that in a great many cases the appointees were not
making these filings. Accordingly, in 1975, the Legislature
amended section 35-a to eliminate the appointee’s filing re-
quirements and substituted the requirement of a single fil-
ing—of the compensation awarded—to be made by the
judge, not the appointee.”’” Placement of the filing require-
ment with the judge was considered a more reliable means of
ensuring that the filings would be made.

Appellate Division, First Department Rules In the 1970s,
extensive public criticism of the fiduciary appointment
process arose in response to the practice of certain Supreme
Court judges in New York City to appoint close relatives of
other Supreme Court judges. To address this problem, the
Appellate Division, First Department, promulgated rules in
1977 for the Supreme Court in New York and Bronx counties
(22 NYCRR § 660.24). Under these rules, the judge presiding
over a case in which a fiduciary was to be appointed did not
select the fiduciary. Rather, another judge of the court, whose
name came up next on a strict rotational list, made the selec-
tion.

Silverman Committee Report In 1978, shortly after its
promulgation of section 660.24, the First Department also ap-
pointed a committee to study the fiduciary appointment
process and make recommendations for improvement. The
Committee, chaired by Justice Samuel Silverman, was com-
posed of 15 judges and lawyers in the First Department.

The Silverman Committee issued its report in 1980. It con-
cluded that section 660.24 was unduly cumbersome and
should be repealed. Instead, the Committee recommended
that the judge handling the case be trusted to select the fidu-
ciary, but with certain limitations. Among the proposed lim-
itations were that relatives of judges be ineligible for ap-
pointment and that former judges be ineligible for two years
after leaving the bench. The Committee also recommended
that fiduciary appointees be ineligible to receive more than
one “substantial” appointment within a 12-month period.

The Silverman Committee’s recommendations were con-
verted to rule form and presented to the Administrative
Board of the Courts. Following the opposition of the Judicial
Conference and the Association of Supreme Court Justices,
however, the Administrative Board rejected the rules and de-
clined to refer them to the Court of Appeals.

Part 36 of the Rules of the Chief Judge Several years
later, in the wake of renewed public charges of favoritism in
the appointment process, then-Chief Judge Lawrence Cooke
proposed that fiduciaries be selected randomly from com-
puter-generated lists of qualified candidates. Although this
proposal was not adopted either, shortly thereafter a new set
of rules was drafted, circulated for public comment and pro-
mulgated with the approval of the Court of Appeals. The
new rules, Part 36 of the Rules of the Chief Judge, took effect
on April 1, 1986.

The 1986 version of Part 36 governed appointments of
guardians, guardians ad litem, conservators, committees for
the incompetent, receivers and persons designated to per-
form services for a receiver.?® It was thought that these ap-
pointments were the most common and the most remunera-
tive, and that it would be impractical to apply the new
oversight procedures to additional categories of appoint-
ments. The new rules placed the determination of the ap-
pointees’ qualifications squarely with the appointing judge.”
This meant that there were no minimum qualifications for
placement on the newly-created lists of prospective ap-
pointees. And the rules provided that the judge need not
even use the lists, so long as the judge set forth on the record
the reasons for not doing so.

The 1986 version of Part 36 rendered ineligible for ap-
pointment any known relative of any judge of the Unified
Court System, whether by blood or marriage.” There were
no exceptions, no matter how far removed the relative was
down the judge’s family tree or geographically from the ap-
pointing judge’s court.

A key component of Part 36 was the limitation on the
number of highly compensated appointments that an indi-
vidual fiduciary could receive. The rules provided that no ap-
pointee could receive more than one appointment in any 12-
month period for which the compensation was anticipated to
be more than $5,000, except in unusual circumstances involv-
ing continuity of representation or familiarity with the case.’"
No limits, however, were imposed on the number of below-
$5,000 appointments an individual appointee could receive.

Finally, the rules imposed obligations on fiduciary ap-
pointees to make two separate filings. First, the prospective
appointee had to file a certification of compliance verifying to
the appointing judge that the appointment would not be in
violation of Part 36 and specifying all appointments received
within the previous 12 months.** Second, after the appoint-
ment was made, the appointee had to file a notice of ap-
pointment with the Office of Court Administration.*> The no-
tice of appointment was filed as a public record, and the
Chief Administrator of the Courts was required to arrange
for the periodic publication of the names of the persons ap-
pointed.** The rationale underlying the filing requirements
was to open up the appointment process to public view and
to provide sufficient information to the appointing judge to
facilitate compliance with the rules.

Changes in Part 36 The current Part 36 retains its essen-
tial character from its original enactment 15 years ago, with a
few changes. In 1989, the rules were amended to disqualify a
judicial hearing officer from receiving appointments in a
court of a county in which he or she serves on a JHO panel.®
In 1990, the rules again were amended to require that the no-
tice of appointment be filed “no later than the first business
day of the week following the appointment,” that the ap-
pointee certify in writing to the appointing judge that the no-
tice of appointment has been filed and that no fees be
awarded unless the appointee filed the notice of appointment
and certification of compliance.®
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In 1991, an 11-member committee was appointed by the
Administrative Board to review the rules and recommend
whether any changes were needed. The committee, chaired
by Nassau County Surrogate C. Raymond Radigan, issued a
report and recommendations in 1993. Along with a number of
technical, fine-tuning recommendations,” the committee rec-
ommended that the $5,000 rule—that an individual appointee
may receive only one appointment in a 12-month period for
which it is anticipated that the compensation will exceed
$5,000—be increased to $10,000. The Administrative Board
and the Court of Appeals ultimately approved the technical
changes, but rejected the recommendation to raise the $5,000
threshold.

Finally, in 1994, Part 36 was amended to include referees
among the categories of appointments subject to the rules.®
And in 1996, the strict ban against appointment of any rela-
tive of a judge was loosened, to prohibit appointment of rela-
tives of judges within the sixth degree of relationship (which
extends to second cousins).

C. The Administration of Part 36

Individuals seeking inclusion on the fiduciary list must
complete and send to OCA a four-page application with
background information on education and experience, in-
cluding all prior court appointments in the last five years, and
the category (or categories) of fiduciary appointments re-
quested. The information from the application is entered in a
computer database, which can segregate the data by county,
type of appointment and other criteria. The database is con-
tained in the court system’s Intranet computer network,
which is available to judges and court personnel throughout
the State.

OCA conducts no screening of the applications; except for
relatives of judges within the sixth degree of relationship, all
applicants are placed on the fiduciary list. Thus, any determi-
nation of a prospective appointee’s qualifications is left en-
tirely to the appointing judge, who has access to the database
as well as the hard copies of the application forms.

Once the judge selects a fiduciary from the list (or not, if
good reason is set forth in the record), the prospective ap-
pointee is notified and is required to file a notice of appoint-
ment form (UCS Form 830.1) and a certification of compliance
form (UCS Form 830.3), which must list all appointments re-
ceived within the previous 12 months. The certification of
compliance form is filed with the court and placed in the
court file. The notice of appointment form is filed with both
the court and OCA.

The rules require that the notice of appointment form be
filed within 10 days of the fiduciary’s receipt of notification
that the appointment was made. There is no mechanism,
however, to enforce the 10-day filing requirement, and OCA
will accept the forms no matter when they are filed. After the
form is received, relevant data from the form is entered into
the OCA fiduciary database.

When the fiduciary seeks approval to be paid and the com-
pensation exceeds $500, he or she completes a statement of
approval of compensation form (UCS Form 830) and submits
it to the appointing judge for approval. The judge in turn

signs the approval and submits the completed form to
OCA.* These forms specify the amount of compensation ap-
proved, and contain a certification by the fiduciary that the
notice of appointment was filed with OCA (without which
the judge may not approve any fees). Relevant data from the
form is then entered in the database.

All of this information—hard copies of the fiduciary ap-
plications, notices of appointment, statements of approval of
compensation and information from these documents that is
entered in the OCA database—is available to the public upon
request.

11l. CONCERNS WITH THE EXISTING PROCESS

A. Public Concerns

With the promulgation in the mid-1980s of Part 36 of the
Rules of the Chief Judge, the court system began its first com-
prehensive effort to regulate the fiduciary appointment
process in New York. Nevertheless, widespread concerns
over the impartiality and fairness of the process have per-
sisted. These concerns have been reflected in a continuous
stream of newspaper articles highlighting questionable prac-
tices in the appointment process in a number of courts. Some
of the articles revealed that former judges were receiving
large numbers of appointments and in certain cases ex-
tremely lucrative appointments.*’ Other articles documented
the disproportionately large number of appointments re-
ceived by high-level political party officials.*! Yet other arti-
cles focused on appointments received by close relatives of
non-judicial court officials, and by persons who contributed
to the appointing judges’ judicial campaigns.**

The last concern was also the subject of a report of the
Committee on Government Ethics of the Association of the
Bar of the City of New York. That report examined the fidu-
ciary appointments of two New York City Surrogates who
had recently run for office. The report revealed that a major-
ity of the Surrogates’ appointments (66% and 54%, respec-
tively) were received by lawyers who either had contributed
to their judicial campaigns or worked with law firms that
had contributed.®

B. The Garry/Ludwig Letter

Concerns about political influence in the fiduciary ap-
pointment process were heightened by the controversial De-
cember 20, 1999 letter written by Thomas J. Garry and
Arnold J. Ludwig. Thomas Garry and Arnold Ludwig, along
with William Garry, comprise the Brooklyn law firm of Lud-
wig & Garry. Until recently, Ludwig & Garry was the law
firm of choice for receivers in Brooklyn seeking to retain legal
counsel (see pp. 29-30, infra). Arnold Ludwig, a former law
secretary in Brooklyn Supreme Court, is an officer of the
Brooklyn Democratic organization and was a member of the
organization’s Law Committee. Thomas Garry is also an of-
ficer of the Brooklyn Democratic organization and was a
member of the Law Committee. Thomas Garry and William
Garry are the sons of a sitting Brooklyn Supreme Court Jus-
tice.

Among their numerous appointments as counsel to re-
ceivers, the Garry & Ludwig firm was retained as counsel by
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the receiver originally appointed to manage the Cypress
Hills Cemetery, which had been placed in receivership pur-
suant to an action charging mismanagement brought in
Brooklyn Supreme Court in 1993 by the State Attorney Gen-
eral’s Office. When the court replaced the original receiver in
1996, Garry & Ludwig was continued as counsel, and the
firm was again continued as counsel when the court replaced
the second receiver in 1998 with Manhattan attorney Ravi
Batra. Although not himself a Brooklyn Democratic official,
Mr. Batra employs the Brooklyn Democratic county leader in
an “of counsel” capacity. The Cypress Hills receivership,
which is still pending, has proved to be a particularly lucra-
tive case for its fiduciary appointees, with over $1.5 million
in fiduciary fees paid out to date.

In early December 1999, however, Mr. Batra wrote to
Garry & Ludwig to advise that he was substituting his own
law firm as counsel to the receiver in the Cypress Hills case
and in three other pending cases in which he was serving as
the receiver. Batra claimed that the Ludwig & Garry firm was
incompetent and attempting to “churn” legal fees; Garry &
Ludwig claimed that Batra was motivated by his desire to
obtain legal fees in addition to his receiver’s commissions. In
any event, their removal from the cases motivated Thomas
Garry and Arnold Ludwig to write to the Chair of the Brook-
lyn Democratic Law Committee resigning their positions as
members of the Committee. They also sent copies of the let-
ter to dozens of other Brooklyn elected and party officials.
The letter was eventually obtained by the press, and the story
was reported in newspapers throughout the metropolitan
area in January 2000.**

In their letter, the lawyers articulated their understanding
that their loyal service to the party entitled them—not Mr.
Batra—to a continuing share of fiduciary appointments.
They complained that their “diligent work and unquestioned
loyalty to the Organization over the many years are clearly
not as important as the desires of Mr. Ravi Batra [who] . . .
holds no party or elected position in our County” and “has
never assisted the Law Committee on any level whether it be
collecting signatures, binding petitions or trying an election
law case, etc.” The letter went on to state that “[o]ne cannot
reasonably expect our firm to continue to avail to the Orga-
nization our professional services, the utilization of our em-
ployees, and the use of our facilities while the Organization
sits idly by and permits Mr. Batra to maliciously injure our
practice and reputation without consequence.” The letter
concluded with an expression of hope “that one day in the
not so distant future we will be able to work together again
when the interests of the Organization are once again para-
mount to the unfettered demands of one non-contributing in-
dividual.” A copy of the letter is attached as Exhibit D.

C. Problems Identified by the Special Inspector
General and the Auditors
The ongoing investigation by the Special Inspector Gen-
eral for Fiduciary Appointments and OCA’s auditing staff
has revealed serious flaws in the fiduciary appointment
process. The investigation has confirmed many of the news-
paper article charges, including those concerning the receipt

of multiple and lucrative appointments by high-level politi-

cal party officials, former judges and relatives of nonjudicial

employees of the court system. Some of the major problems
in the existing system are highlighted below.*

Political Party Officials have Received Numerous Ap-
pointments. A number of high-level political party officials
have received extensive appointments. For example:

* One county political party leader has received nearly 100
appointments.

* Another county political party leader has received over 75
appointments.

* The small law firm of another county political party leader
has received over 200 appointments.

* The small law firm of yet another county political party
leader has received over 100 appointments.

* Alawyer whose small law firm employs a county political
party leader has received nearly 100 appointments.

Former Judges have Received Numerous Appoint-
ments. Former judges have received numerous appoint-
ments, including some extremely lucrative individual ap-
pointments. The following are some examples:

* A former appellate judge has received nearly 250 fiduciary
appointments.

* A former Surrogate has received nearly 70 appointments.

* Another former Surrogate has received nearly 60 appoint-
ments.

* A former Supreme Court Justice has received over 60
appointments.

* A former County Court Judge has received nearly 70
appointments.

* A former judge was awarded $424,000 in fees for a
guardian ad litem appointment obtained within three
months of the judge’s retirement from the bench.

* A former judge was awarded $350,000 in fees for a re-
ceivership appointment obtained within a year of the
judge’s retirement from the bench (the fee was later re-
duced to $200,000 by the Appellate Division).

Relatives of Nonjudicial Employees have Received Nu-
merous Appointments. Immediate relatives of nonjudicial
employees of the Unified Court System have received nu-
merous appointments. For example:

e The spouse of a high-level managerial employee has
received nearly 250 appointments.

* The spouse of a law secretary has received over 100 ap-
pointments in that court.

* A county clerk’s son has been retained as property man-
ager in numerous receivership cases in that county.

Compliance with Filing Requirements has been Defi-
cient. The investigation has also revealed widespread non-
compliance with the filing requirements of Parts 26 and 36 of
the Rules of the Chief Judge. The following are examples
from some of the counties investigated:

* Of the more than 400 Kings County Supreme Court re-
ceivership cases reviewed, not a single approval of com-
pensation statement was filed with OCA, as required
under Part 26. In addition, in those cases, only 22% of the
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receivers filed a notice of appointment with OCA and only
20% filed a certificate of compliance with the court, as is re-
quired under Part 36. Of 50 Kings County guardianship
cases reviewed, 76% of the court evaluators filed a notice of
appointment and 84% filed a certificate of compliance, but
only 25% of the guardians filed a notice of appointment
and only 42% filed a certificate of compliance. Approval of
compensation statements were filed for 76% of the court
evaluators and 53% of the guardians.

In Queens County Supreme Court, 25 receivership cases
and 25 guardianship cases were reviewed, and in Queens
County Surrogate’s Court 25 cases in which guardians ad
litem were appointed were reviewed. In the receivership
cases, only 18% of the receivers filed a notice of appoint-
ment and only 7% filed a certificate of compliance, and ap-
proval of compensation statements were filed for none of
the appointments. In the guardianship cases, although 84%
of the appointees filed a notice of appointment and 77%
tiled a certificate of compliance, approval of compensation
statements were filed for only 52% of the appointments. In
Surrogate’s Court, compliance was much better: ap-
pointees filed a notice of appointment in 91% of the cases
and a certificate of compliance in all of the cases, and an ap-
proval of compensation statement was filed for 79% of the
appointees.

In Nassau County Supreme Court, 25 receivership cases
and 25 guardianship cases were reviewed. In the receiver-
ship cases, only 23% of the receivers filed a notice of ap-
pointment and only 15% filed a certificate of compliance,
and an approval of compensation statement was filed in
only 15% of the cases. In the guardianship cases, 84% of the
court evaluators and 55% of the guardians filed a notice of
appointment, and 89% of the court evaluators and 64% of
the guardians filed a certificate of compliance. Approval of
compensation statements were filed for 89% of the court
evaluators but for only 40% of the guardians.

In Erie County Supreme Court, 24 receivership cases and
50 guardianship cases were reviewed. Only 23% of the re-
ceivers filed a notice of appointment and only 19% filed a
certificate of compliance; approval of compensation state-
ments were filed for only 30% of these appointees. In the
guardianship cases, 41% of the court evaluators and 11% of
the guardians filed a notice of appointment, and 24% of the
court evaluators and 21% of the guardians filed a certificate
of compliance; approval of compensation statements were
filed for 39% of the court evaluators and 22% of the
guardians. Fifty Surrogate’s Court cases in which
guardians ad litem were appointed were reviewed, and
again the filing compliance was much better: 78% of the ap-
pointees filed a notice of appointment and 100% filed a cer-
tificate of compliance, and an approval of compensation
statement was filed in 95% of the cases.

Problems also have been detected in the manner in which
information from the filings is entered in the OCA fiduciary
database. Names of appointees and amounts of compensa-
tion have been entered incorrectly, and multiple entries for
the same individual are not uncommon (for example, John P.

Doe could be listed as “John P. Doe,” “John Doe,” “J. Doe,”
“1.P. Doe,” etc.)

The Rules were not Applied to Secondary Appoint-
ments. As noted, the requirements of Part 36 expressly apply
to “persons designated to perform services for a receiver.” §
36.1(a). Nevertheless, a practice evolved in the courts in
which the rules were not applied to secondary appointees
such as counsel to the receiver and property managers. Thus,
the receivers, and not the judges, selected their own counsel
and property managers. Moreover, these secondary ap-
pointees rarely, if ever, complied with the filing requirements,
and they did not consider themselves bound by any of the
other provisions of Part 36, such as the prohibition against
appointment of relatives and the $5,000 rule. One extreme re-
sult of this practice was that the three-attorney Brooklyn law
firm of Ludwig & Garry, two of whose members are the sons
of a sitting Brooklyn Supreme Court Justice, received 75% of
all counsel to receiver assignments in Brooklyn Supreme
Court from 1995 through 1999, generating hundreds of thou-
sands of dollars in fees for the firm.

Fortunately, this problem has been addressed. In March
2000, Chief Administrative Judge Jonathan Lippman issued a
memorandum to judges across the State emphasizing that the
Part 36 rules apply to secondary appointments in receiver-
ship cases. As a result, it has now been made clear that judges
must appoint the counsel and property managers, and that
these secondary appointees must comply with the filing pro-
visions and the other requirements of the rules.

Widespread Billing Irregularities have been Uncovered
in Receivership and Guardianship Cases. The investigation
by the Special Inspector General and the auditors has uncov-
ered disturbing trends in fiduciary billing practices in many
cases. As discussed, receivers are paid a percentage of the
amounts they collect and disburse; guardians usually are
paid similarly, or they are paid based on a percentage of the
assets of the incapacitated person (see pp. 8, 11, supra). In
many receivership and guardianship cases, the receivers and
guardians retain counsel (sometimes themselves or their own
law firms), who are paid a separate fee, also from the assets
and generally on an hourly basis. In some of the cases re-
viewed, the counsel performed strictly legal services, such as
litigation. In many other instances, however, judges regularly
approved legal fees for services performed by the attorney
that were not of a legal nature and should have been deemed
part of the receiver’s or guardian’s routine duties. The legal
fees approved for these services ranged from $150 per hour to
over $400 per hour; and, at least in the receivership cases, the
fees often exceeded the receiver’s commissions.

The following are some examples of the types of services
for which hourly legal fees were routinely approved:
* Preparing the guardian’s initial, annual and final account-
ings and reports
* Preparing the receiver’s accounting
* Locating heirs and obtaining family records
* Reviewing and reconciling bank statements
e Speaking with hospital and nursing home staff
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* Preparing forms for filing with OCA
* Obtaining bonds

Courts Frequently Appointed the Court Evaluator as
Guardian. 1t is relatively common for the court to appoint
the court evaluator (or, less frequently, the court-appointed
attorney for the alleged incapacitated person) as the
guardian. In fact, in eight of the 50 Article 81 cases audited in
Brooklyn Supreme Court, the court evaluator was appointed
guardian. Yet, because a primary responsibility of the court
evaluator is to advise the court on whether a guardian
should be appointed, this is a potential conflict of interest in
some cases, raising an appearance of impropriety. An even
more serious concern arises when the court appoints the at-
torney for the AIP as the guardian.

Limits on Lucrative Appointments may have been
Widely Violated. As discussed, except in narrow circum-
stances, Part 36 prohibits a single appointee from receiving
more than one fiduciary appointment within a 12-month pe-
riod in which the anticipated compensation will exceed
$5,000. The investigation and audits have identified many in-
dividual appointees who received more than one appoint-
ment in a 12-month period for which they ultimately re-
ceived compensation greater than $5,000. In most of these
cases, however, it is extremely difficult to determine whether
violations of the $5,000 rule occurred. This is because it is
often not clear at the time of appointment what the total com-
pensation, which is a function of a series of typically unpre-
dictable factors such as the duration of the appointment,
ultimately will be. For this reason, many have urged the
Commission to recommend replacement of the $5,000 rule
with a simpler, more enforceable limitation on appointments.

It is also apparent that, in many cases, fiduciaries avoid
the restrictions of the $5,000 rule by deliberately reducing the
amount of the compensation for which they seek court ap-
proval. For example, the investigation and audits have iden-
tified an exceptionally large number of fee applications in the
$4,900 to $4,999 range. In fact, some fiduciaries have openly
acknowledged in their fee applications that they were delib-
erately reducing their fee requests to avoid the strictures of
the $5,000 rule.

Judges have Given Appointments to High-Level Partici-
pants in their Election Campaigns. The investigation has re-
vealed that a number of judges have given fiduciary ap-
pointments to high-level participants in their judicial election
campaigns. Appointments were given to campaign man-
agers, coordinators, treasurers and finance committee chairs.
Some of these appointments were made within a year or two
of the conclusion of the campaign.

D. Problems Identified by the Commission

The Commission’s extensive study of New York’s fidu-
ciary appointment process has confirmed the existence of
many of the problems noted above. The Commission has also
identified other problems in the appointment process. Some
of the additional problems are discussed below.

The Current Fiduciary Lists are Largely Unusable.
Under the existing rules, judges are expected to select fidu-

ciaries from the lists of candidates that OCA compiles for
each county of the State. In many jurisdictions, however,
these lists contain thousands of names and are essentially un-
usable. For example, the New York County list has over 5,700
names, the Kings County list over 4,700, the Nassau County
list over 3,900, the Westchester County list over 3,000 and the
Erie County list over 1,700. The excessive size of these lists
presents significant obstacles to judges seeking to use them
in any sort of systematic way.*® Also, because the lists are not
updated, they include many people who have retired, moved
away or even died.

Inclusion on the Lists is Essentially Automatic. The ex-
isting rules require no qualifications for inclusion on the fidu-
ciary lists. There are no education or training requirements,*
and no background or experience criteria. In addition, other
than relationship to a judge within the sixth degree, nothing
disqualifies an individual from inclusion on the lists. Thus,
convicted criminals, disbarred and suspended attorneys,
bankrupts, individuals whom courts have removed as fidu-
ciaries in prior cases for poor performance, and others who
arguably should not be eligible for appointment now face no
limitations on their names being included on the lists.

Certain Individuals Who Serve in a Fiduciary Capacity
are not Covered by the Existing Rules. A number of ap-
pointees who arguably serve in a fiduciary capacity and are
paid from the assets of a party or the estate are not now sub-
ject to the existing rules. In some cases these appointments
are made by the court; in other cases the individuals are re-
tained by another fiduciary who has been appointed by the
court. Those appointed by the court include: court examiners
(who are appointed to review the reports and accountings
filed by Article 81 guardians®); special needs trustees (who
are appointed to establish trusts on behalf of incapacitated
persons when funds remain after repayment of Medicaid
liens); and private law guardians (who are appointed to pro-
tect the interests of children in matrimonial cases). Those re-
tained by a fiduciary appointee include: counsel for Article
81 guardians (who are retained by guardians to handle legal,
and often non-legal, matters); accountants for Article 81
guardians (who are retained by guardians to handle tax and
other financial matters); and assistants to guardians ad litem
(who are retained by guardians ad litem to perform inves-
tigative and other tasks).

None of these appointees are governed by the fiduciary
rules. Thus, they do not file the required forms, and they are
not subject to the limitations that apply to other fiduciaries,
such as the prohibition on appointment of judges’ relatives
and the $5,000 rule.

Public Funds are not Available to Compensate Fiducia-
ries in Indigent Cases. In a great many cases in which fidu-
ciaries are appointed, particularly many Article 81 cases, the
individual for whom the appointment is made has minimal
or no assets. Unlike in other types of cases involving indigent
litigants, such as criminal cases and most Family Court cases,
institutional offices and private lawyers generally do not re-
ceive public funds to handle these assignments. Accordingly,
the appointments become pro bono assignments, which can
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often impose unreasonable demands on those called upon to
handle them. For example, at the public hearing that the
Commission held in Buffalo, representatives of a legal ser-
vices office testified at length about the tremendous time
commitment and other pressures on their office that arise
when the office is appointed without compensation as
guardian in an Article 81 proceeding.”’ The same concerns
have been raised by private attorneys who have undertaken
these pro bono assignments. This has led to a practice that
some (though not all) have condemned — the tendency of
some judges to reward private attorneys who have taken pro
bono fiduciary appointments with lucrative appointments
when they become available.

Laypersons Believe They Have Nowhere to Go with
Questions and Complaints. At its public hearing in New
York City, the Commission heard a litany of complaints from
individuals who were parties, or had relatives or friends who
were parties, in cases in which fiduciaries were appointed.
The Commission also received numerous letters and written
submissions from other complainants. Although the Com-
mission had neither the resources nor the mandate to inves-
tigate these complaints, it is apparent that there is wide-
spread mistrust and confusion among many people who are
directly affected by fiduciary appointments. Much of this re-
sults from what the Commission has concluded is a widely-
held perception that the court system and its representatives
are not available to answer questions and investigate com-
plaints that ordinary citizens have about the fiduciary
process.

IV. CONCLUSIONS AND RECOMMENDATIONS

On the basis of its extensive examination of New York’s
fiduciary appointment process, the Commission has con-
cluded that there are significant flaws in the current system.
These flaws are present at every stage of the process: in the
procedures by which individuals qualify for appointment; in
the lists judges are expected to use in selecting appointees; in
the provisions that seek to limit the number of lucrative ap-
pointments that individual appointees may receive; in the ju-
dicial scrutiny of applications for fiduciary compensation;
and in compliance with the filings required of judges and ap-
pointees.

The Commission has identified a series of reforms, dis-
cussed below, that can vastly improve the current process.

A. Eligibility and Qualifications

Under the existing rules, anyone who applies (other than
a relative of a judge within the sixth degree of relationship)
can automatically have his or her name added to the OCA
fiduciary list, thus becoming eligible for fiduciary appoint-
ments. In the Commission’s view, it makes little sense to es-
tablish appointment lists, and expect judges to use them in
selecting fiduciaries, if there are no criteria that render indi-
viduals eligible or ineligible for inclusion on the list. The
Commission believes applicants should have to meet at least
one critically important qualification—fiduciary training—to
become eligible for the fiduciary list. At the same time, cer-
tain factors should render individuals ineligible for the list.

Training Should be Required for Inclusion on the Fidu-
ciary Lists. By statute, persons appointed in Article 81 cases
as court evaluators, guardians or court examiners must com-
plete a training program approved by the Chief Administra-
tor of the Courts.” These appointees need not, however,
complete a training program to be included on the OCA fidu-
ciary list. Other types of fiduciary appointees are subject to
no training requirements at all, either to be eligible to receive
appointments or for inclusion on the OCA list. A number of
judges and bar association representatives have recom-
mended to the Commission that mandatory training be ex-
tended to all categories of fiduciary appointees, and that
training be required not only to receive an appointment but
to be included on the OCA list as well.

The Commission agrees with these recommendations,
and proposes that training programs approved by the Chief
Administrator of the Courts be required for all those seeking
inclusion on the OCA list. In particular, persons seeking in-
clusion on the lists for appointment as a “primary” fidu-
ciary—receivers, referees, Article 81 fiduciaries and
guardians ad litem—should be required to complete a train-
ing program on the substantive issues pertaining to that par-
ticular fiduciary category. For example, an individual apply-
ing for consideration as a receiver and also as a guardian ad
litem should be required to complete a separate program for
each of those fiduciary categories. In addition to the relevant
substantive training, the programs should include instruc-
tion on the rules governing fiduciary appointments and the
filings required of fiduciaries. Persons seeking inclusion on
the lists for appointment as a “secondary” fiduciary”" should
also be required to complete a training program, but their
training could be limited to instruction on the rules and the
filings. Continuing training of those who have completed the
initial training and been included on the list should be re-
quired when necessary, such as when major changes in the
law are enacted. In addition, all training programs should
apply for Continuing Legal Education accreditation (see 22
N.Y.C.RR. Part 1500), so that attorneys who complete fidu-
ciary training receive CLE credit.

State and County Political Party Leaders Should be In-
eligible for Appointment. Among the fiduciary appoint-
ments in recent years that have generated the greatest criti-
cism have been those received by political party leaders and
their law firms (see Section III). Party leaders exercise consid-
erable influence over the judicial nomination and selection
process. The sheer number of appointments that they and
their law firms have received thus raises a troubling percep-
tion that political considerations may be influencing these
appointments.

Accordingly, the Commission recommends that State and
county political party chairs, and their immediate relatives,
be prohibited from receiving fiduciary appointments while
they serve in that position and for a period of two years after
they step down. Recognizing that this ban would not be ef-
fective if the partners or employees of political party chairs
who are lawyers could still receive appointments, it is further
recommended that the same prohibition apply to the part-
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ners, legal associates and other employees of the political
party chairs’ law firms.

The Commission also debated whether, as some have sug-
gested, a prohibition on receiving appointments should
apply to elected officials. Fiduciary appointment of elected
officials raises many of the same concerns that arise from the
appointment of political party leaders. For several reasons,
however, the Commission decided not to recommend such a
ban. It was generally agreed that prohibiting all elected offi-
cials from receiving appointments would be overinclusive;
yet it would be extremely difficult to delineate which elected
officials should be banned and which should not. Moreover,
although elected officials have received fiduciary appoint-
ments, the investigation and audits have not revealed that
they have received large numbers of appointments or partic-
ularly high-paying appointments. One explanation for this
may be that, unlike political party leaders, who are not
elected to their party positions (although they may be elected
officials in other capacities), elected officials are subject to the
ultimate check of the voters.

Immediate Relatives of Higher-Level Nonjudicial Em-
ployees Should be Ineligible for Appointment. As dis-
cussed, under the existing rules relatives of judges within the
sixth degree of relationship are ineligible for fiduciary ap-
pointments. No similar ban applies to relatives of nonjudicial
employees of the court system, even though many of the
same perceptions of favoritism can arise when their relatives
receive court appointments, particularly when the employees
are higher-level officials. As noted in Section III, immediate
relatives of higher-level nonjudicial employees have received
numerous appointments.

The Commission recommends that relatives of nonjudicial
employees at or higher than grade 24 be prohibited from re-
ceiving fiduciary appointments.” However, because judges,
and not nonjudicial employees, actually make the appoint-
ments, this prohibition need not be as broad as the prohibi-
tion on appointment of relatives of judges—prohibiting the
appointment of immediate relatives (spouses, parents and
children) of nonjudicial employees is sufficient.

Limitations Should be Imposed on Former Judges Re-
ceiving Appointments. Fiduciary appointments of former
judges have also generated concern and criticism. Some for-
mer judges have received an inordinate number of appoint-
ments, and others have received extremely lucrative appoint-
ments, in some instances shortly after they left the bench. The
Commission recognizes that former judges often may be
among the most qualified individuals to handle fiduciary as-
signments. At the same time, however, their appointment
raises a serious perception that sitting judges may be re-
warding their former colleagues.

In an attempt to strike the proper balance between these
competing interests, the Commission recommends a prohibi-
tion on former judges (and their relatives within the sixth de-
gree of relationship) receiving fiduciary appointments for a
two-year period after leaving the bench. A two-year ban
would be similar to other existing rules, such as the two-year
ban on former State appellate judges practicing in their for-

mer courts™ and the two-year ban on former State govern-
ment employees practicing or appearing before their former
agencies.>* And it would enable the courts to continue to reap
the benefits of the experience and skill of former judges, but
only a reasonable period of time after they step down from
the bench.

A two-year ban on appointments should also apply to for-
mer higher-level nonjudicial employees (as defined above)
and their immediate relatives.

Disbarred and Suspended Attorneys Should be Ineligi-
ble for Appointment. Clearly, attorneys who have been dis-
barred or suspended from the practice of law should not be
eligible for fiduciary appointments during the period of their
disbarment or suspension. The Appellate Division and the
Oftfice of Court Administration should arrange that OCA re-
ceive notice of disbarments and suspensions so that it may
remove those attorneys from the fiduciary lists. Attorneys
who are reinstated to the bar or whose suspensions have ter-
minated should be eligible for appointments, but the disclo-
sure required in the current application for inclusion on the
OCA fiduciary list—which calls for disclosure (with details)
of any prior discipline by the grievance committee or the Ap-
pellate Division, including any pending disciplinary pro-
ceedings—should be continued.”

Criminal Offenders Should be Ineligible for Appoint-
ment. Persons convicted of a felony offense should be per-
manently ineligible to receive fiduciary appointments. The
only exception should be if the convicted felon receives a cer-
tificate of relief from disabilities,® and in that situation the
individual should have to disclose the conviction in the ap-
plication for inclusion on the OCA fiduciary list.

Persons convicted of a misdemeanor offense should be in-
eligible to receive fiduciary appointments for a five-year pe-
riod following their sentencing. Again, the only exception
should be if the offender receives a certificate of relief from
disabilities, and he or she should still have to disclose the
misdemeanor conviction in the fiduciary application. More-
over, in general, the criminal history disclosure required in
the current fiduciary application—convictions of all crimes
and offenses, other than traffic violations—should be contin-
ued.

Information Regarding a Fiduciary’s Bankruptcy His-
tory Should Continue to be Available. Persons who have
been adjudicated bankrupt may not be the ideal candidates
for fiduciary appointments, which often require the ap-
pointee to manage the finances of another individual or a
business. Nevertheless, because federal law protects the
rights of bankrupts to enjoy most of the privileges and bene-
fits available to other citizens, it may not be lawful to render
bankrupts ineligible for fiduciary appointments. Rather, so
that judges and others have access to this relevant informa-
tion, the disclosure of a fiduciary’s bankruptcy history
currently required in the fiduciary application should be con-
tinued.”

Procedures Should be Adopted to Remove Fiduciaries
From the List for Good Cause. No policy now exists re-
garding removal of an individual from the fiduciary list. Ap-
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pointees who are derelict in their fiduciary duties, fail to file
the required forms, engage in inappropriate billing practices
or commit other misdeeds can be replaced as fiduciaries in
individual cases. But there are no procedures in place to re-
move them from the list so that other judges do not unwit-
tingly select them for future appointments.

The Commission recommends that the rules be amended
to authorize the Chief Administrative Judge to remove an in-
dividual from the fiduciary list for good cause. The Chief Ad-
ministrative Judge could act after receiving a complaint from
ajudge or litigant, upon a recommendation of the Special In-
spector General for Fiduciary Appointments or based upon
any other reliable information.

B. The Appointment Process

Some of the more difficult issues that the Commission ex-
amined involved the procedures governing the appointment
of fiduciaries. These include matters concerning how a fidu-
ciary should be selected, what role the fiduciary lists should
play in this process and whether limitations should be im-
posed on the number and nature of the appointments that
individual appointees may receive. The Commission’s rec-
ommendations follow.

Judges Should Have Full Authority to Select the Fidu-
ciary. A seminal issue that the Commission addressed is the
question of how a fiduciary should be selected. A few indi-
viduals and organizations, most notably the Association of
the Bar of the City of New York, have recommended that a
strict, or blind, rotational appointment system be adopted,
with appointees randomly selected by computer from the
OCA fiduciary list. Proponents of this approach point out
that it would effectively eliminate any perception that fa-
voritism or other inappropriate factors influence the ap-
pointment process. Although a strict rotational system is
used to select bankruptcy trustees in U.S. Bankruptcy Court,
the Commission is unaware of any state that has adopted
this approach.

Others have suggested a variation on the strict rotational
system. Under this approach the judge would select the fidu-
ciary, but from a small list of names randomly generated
from the OCA list. Yet another variation would be to allow
the judge to depart from the randomly generated list, but a
judge who did so would be required to provide a satisfactory
reason. This is similar to the system now being used in Mass-
achusetts.

The great majority of those who shared their views on this
subject with the Commission strongly favor preserving the
full authority of judges to select the fiduciary. They point out
that potential candidates for a fiduciary appointment typi-
cally possess widely varying skills and expertise. They fur-
ther note that cases in which fiduciaries are appointed can
raise different issues and problems, and thus require partic-
ular services and talents. As a result, they argue, any system
in which fiduciaries are randomly assigned will frequently
fail to match the appropriate appointee to the appropriate
case. Although judges themselves sometimes have difficulty
making the correct match in some cases, they do a far better
job than would a system of random selection.

There was considerable interest among Commission
members in a rotational system for selection of fiduciaries.
But after careful analysis of this difficult question the Com-
mission has concluded that, assuming the recommendations
set forth in this Report are implemented and prove to be ef-
fective in redressing existing problems in the fiduciary ap-
pointment process, judges should continue to have full au-
thority to select the fiduciary. This is because, in selecting a
fiduciary, the paramount objective must be to choose an in-
dividual who will provide quality service to the court, the
parties and others affected by the litigation. That goal is best
achieved when judges, in the exercise of their discretion, se-
lect a candidate with the skills and background needed to
meet the task at hand.

The Commission recognizes that leaving the selection de-
cision entirely to judicial discretion creates a risk of inappro-
priate factors influencing appointments. But that does not
justify removing the selection authority from the judges, par-
ticularly where there are other steps, as outlined in this Re-
port, that can be taken to minimize this risk.

Judges Should Select Fiduciaries From the OCA List.
The fiduciary rules should make clear that judges should se-
lect fiduciaries from the OCA list. Public perception of the
fairness of the appointment process, moreover, would be en-
hanced if judges made every effort to appoint individuals
with diverse backgrounds and experiences, including mi-
norities, women and younger persons.

In certain situations, however, judges may have reason to
appoint a fiduciary who is not included on the list. For ex-
ample, an individual not on the list may have a particular ex-
pertise required in the case or may have some previous in-
volvement with the case or the parties. In these and other
limited situations, judges should have authority to appoint
someone not on the list, but when they do so they should be
required to provide a reason in writing. Appointees who are
not on the list, however, should still have to demonstrate that
they could qualify for inclusion on the list—that is, that they
meet all the criteria for such inclusion.”® Furthermore, they
should be required to make the same filings as are required
of those on the list.

Specialized Fiduciary Lists Should be Created. If judges
are to be expected to select fiduciaries from the OCA list, as
we recommend, significant changes must be made in the cur-
rent list. First, criteria must be established so that it is no
longer essentially “automatic” for anyone to be added to the
list. The eligibility/qualification requirements proposed
above, including the mandatory training requirement,
should go a long way toward making inclusion on the list a
more meaningful status. Second, in many counties the cur-
rent lists are simply too large. One relatively simple way to
address this problem is to create specialized lists based on
the fiduciary category for which the applicant is seeking ap-
pointment. Although some applicants request consideration
for more than one category (or even for all categories), many
do not. And if, as the Commission has recommended, train-
ing is required for inclusion on the list, a greater number of
applicants will be more discriminating in the fiduciary cate-
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gories for which they seek appointment. Specialized lists thus
would be significantly smaller than a single, all-encompass-
ing list and, as a result, far more usable.

Some have also suggested that the lists be categorized
based on the experience of the applicants, similar to the pro-
grams that counties across the State have established to as-
sign counsel to indigent criminal defendants. These “18-B”
programs™ typically include a misdemeanor panel, a felony
panel and a homicide panel, with ascending levels of experi-
ence required for each. Although this idea is worthy of fur-
ther exploration, the Commission is not prepared at the pre-
sent time to recommend that the fiduciary lists be categorized
based on experience. In the Commission’s view, it would be
extremely difficult to develop fair criteria for determining
which applicants should be assigned to which categories. In
addition, establishing and maintaining these panels would
require extensive effort and resources, akin to that involved
in the assigned counsel panels.

Re-registration Should be Required for All Those on
the Fiduciary List. Another way to reduce the size of the fidu-
ciary lists is to require periodic re-registration. The current
list contains the names of hundreds, if not thousands, of in-
dividuals who have retired or are no longer available for
fiduciary appointments. A re-registration requirement would
provide a relatively simple means of removing these persons
from the list.

The Commission recommends that re-registration be re-
quired every two years. The re-registration form should be a
shorter version of the original application form, requiring
that the applicant simply note any changes from the original
application.

Additional Types of Appointees Should be Governed
by the Fiduciary Rules. The Commission has identified a
number of additional court appointees who serve in a fidu-
ciary capacity but are not currently subject to the regulation
of the fiduciary rules. Court examiners, who are appointed by
the court to review the reports and accountings filed by Arti-
cle 81 guardians and are paid from the incapacitated person’s
assets, are selected from lists compiled by the Appellate Divi-
sion and are not subject to the filing and other requirements
of the fiduciary rules. The Commission has discerned no rea-
son why court examiners should be treated any differently
from other Article 81 appointees, and recommends that they
be selected by the appointing authority from the OCA fidu-
ciary list and governed by all other provisions of the fidu-
ciary rules.®’

Special needs trustees are usually appointed to establish
and administer a trust (a special needs or “SNT” trust) so that
a disabled person may continue to maintain Medicaid eligi-
bility after receiving a substantial personal injury award. In
carrying out their duties, they perform tasks similar to that of
a guardian of property. These appointees, who receive their
fees from the proceeds of the trust, should be subject to the
fiduciary rules.

Judges in matrimonial cases make appointments that sev-
eral bar associations and judges have maintained should be
subject to regulation and disclosure. Guardians ad litem are

appointed in matrimonial cases to investigate and report
back to the court on particular issues, and their fees are paid
by the parties. As such, they perform a function similar to
that of guardians ad litem in Surrogate’s Court cases. Al-
though the current fiduciary rules could be read as applying
to them, many courts have not viewed these appointees as
subject to the rules. The Commission recommends that the
rules make clear that they apply to these appointments.

In addition, in recent years “privately paid” law
guardians are being appointed in increasing numbers to rep-
resent the interests of children in matrimonial cases. These
appointees usually are selected from law guardian panels
that the Appellate Division Departments designate pursuant
to the Family Court Act.”! Although the distinctions between
privately paid law guardians and guardians ad litem are not
always clear (in both instances fees are paid by the parties),
in general the guardian ad litem serves the interests of the
court whereas the law guardian performs the more tradi-
tional role of a lawyer serving the interests of the child.
Given that designation of law guardian panels is a statutory
responsibility of the Appellate Division, the Commission
does not recommend that privately paid law guardians be
selected from the OCA fiduciary list. Nevertheless, it is rec-
ommended that these appointees be subject to the other re-
quirements of the Part 36 rules, and that Part 26 be amended
to make clear that judges must report the compensation they
approve for privately paid law guardians.®?

Additional Types of “Secondary” Appointees Should
be Governed by the Rules. As was recently emphasized,
“secondary” appointees in receivership cases are subject to
the fiduciary rules and must be appointed by the court, not
by the “primary” fiduciary (see pp. 29-30, supra). The Com-
mission recommends that other types of “secondary” ap-
pointees who currently are retained by court-appointed
fiduciaries should also be treated as fiduciaries subject to all
of the applicable rules. These assignments, which have be-
come quite common and can involve substantial fees, in-
clude: counsel for Article 81 guardians, who are retained to
handle legal matters on behalf of the incapacitated person;
accountants for Article 81 guardians, who are retained to
handle tax and other financial matters on behalf of the inca-
pacitated person; and assistants to guardians ad litem, who
are retained to perform investigative and other tasks. As is
true in the receivership cases, the primary fiduciary should
be able to request that the court appoint a particular indi-
vidual for one of these assignments, but the rules must make
clear that the actual appointment is to be made by the court.

New Limits Should be Imposed on the Number of
Higher-Paying Appointments that Individual Fiduciaries
may Receive. Many have urged the Commission to devise a
more workable limitation on the number of higher-paying
appointments that individual fiduciaries may receive. Most
view the existing $5,000 rule—which requires a prospective
fiduciary appointee to anticipate at the time of appointment
whether his or her ultimate compensation will exceed that
threshold—as highly confusing and largely unenforceable.
The Commission agrees that the $5,000 rule, at least by itself,
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is an ineffective means of preventing the concentration of
higher-paying appointments in a few individuals.

Several alternatives have been suggested. Some have pro-
posed that limits be imposed on the number of appointments
that an individual may receive within a specified time pe-
riod. For example, once an individual receives, say, five ap-
pointments in a 12-month period, he or she would be ineli-
gible for an appointment for another year. In the
Commission’s view, such a rule would be unwise. It would
do nothing to prevent the assignment of five highly lucrative
cases to an individual appointee every year; and it would
have the undesirable effect of preventing an individual ap-
pointee who had received five extremely low-paying cases
from receiving any additional cases during the next year.

A more sensible approach is to limit future appointments
based on the amount of compensation that an appointee has
received over a given time period. Once an appointee has
been awarded a threshold amount of compensation in all of
his or her fiduciary assignments during any 12-month pe-
riod—the Commission recommends the threshold be
$25,000—the appointee would be ineligible for another ap-
pointment for an additional 12-month period. For example,
an individual who actually received $10,000 on March 1 for
compensation in one case, $10,000 on April 1 for compensa-
tion in a second case and $5,000 on May 1 for compensation
in a third case would not be eligible again for a fiduciary ap-
pointment until the following May 1. This would provide a
clearer rule that would not require anyone to anticipate what
the ultimate compensation might be in any case. And it
would provide an effective means of preventing the type of
deliberate under-billing—that is, the spate of billings be-
tween $4,500 and $4,999—that has been used to evade the
limitations of the existing $5,000 rule.

Although fully aware of the problems with the $5,000
rule, the Commission does not advocate its elimination. If
combined with the $25,000 rule outlined above, the $5,000
rule can still serve a useful purpose. That is because the pro-
posed $25,000 limitation, by itself, does nothing to prevent
an appointee who has received potentially lucrative appoint-
ments for which he or she has not yet been compensated
from receiving unlimited additional potentially lucrative ap-
pointments. For example, an individual who received an ap-
pointment on March 1 in a case in which it was expected that
the ultimate compensation would be tens of thousands of
dollars could receive another similarly lucrative appoint-
ment on April 1 and yet another similarly lucrative appoint-
ment on May 1, so long as he or she had not yet actually re-
ceived compensation exceeding $25,000. Despite its
shortcomings, retention of the $5,000 rule can provide some
protection against such a result.

Judges Must be More Scrupulous in Reviewing Appli-
cations for Compensation. The investigation and audits
have identified numerous receivership and guardianship
cases in which judges approved legal fees for services that
were not of a legal nature. It is sometimes necessary in these
cases for legal counsel to handle litigation and other matters
that clearly demand the services of an attorney. In far too

many of the cases, however, counsel were compensated at
hourly legal rates for work that the guardians or receivers
should have performed as part of their ordinary duties. For
example, counsel billed and were compensated for prepar-
ing routine reports and accountings, precisely the type of
work that the receiver or guardian should have performed.
The apparent motivation for the receivers and guardians to
retain counsel to perform this work is that receivers and
guardians are usually paid on a percentage basis (for re-
ceivers, a percentage of the amounts collected and disbursed;
for guardians, the same standard or in some cases a percent-
age of the incapacitated person’s assets), not on an hourly
basis. Thus, they generally will receive the same compensa-
tion regardless of the amount of work they devote to the
case. Receivers and guardians have an incentive, therefore, to
retain others to perform this work because it will mean less
work for the receiver or guardian without reducing their
compensation. In the most extreme cases, of which there are
many, receivers and guardians hire themselves (or their law
firms) to perform this work.

Judges should not be permitting this to occur. First,
judges, should not appoint counsel to the receiver or counsel
to the guardian®® unless it is clear that counsel will be per-
forming services of a legal nature. Second, unless there is
some convincing reason to do so—such as a significant cost
savings—judges should not appoint the receiver or guardian
as his or her own counsel. Finally, judges must be far more
scrupulous in reviewing fee applications: they should flatly
refuse to approve compensation to counsel, or they should
compensate them out of amounts that otherwise would go to
the receiver or guardian, for services that should have been
performed by the receiver or guardian.

The Commission urges judges to follow these recommen-
dations and bring these troubling billing practices to an end.
If over a period of time it becomes apparent that these prac-
tices are continuing, court administration should consider
pursuing more affirmative measures through administrative
rulemaking or legislation.

Limits Should be Imposed on Appointment of Other
Article 81 Fiduciaries as the Guardian. In Article 81 cases, it
is not unusual for the court, after determining that a
guardian should be appointed, to name the court evaluator
as the guardian. This may raise an appearance of a conflict of
interest, because the court evaluator’s primary responsibility
is to recommend whether a guardian should be appointed
for an alleged incapacitated person (AIP). In many cases,
however, particularly those in which there are minimal as-
sets, it may be economically prudent to name the court eval-
uator, who will have acquired familiarity with the case and
may have established a working relationship with the inca-
pacitated person, as the guardian. Accordingly, the Commis-
sion recommends that, as a general rule, the court evaluator
should not be appointed as the guardian. In cases involving
minimal assets or other extenuating circumstances, however,
appointment of the court evaluator as guardian might be ap-
propriate, but the court should provide a reason in writing
when doing so.
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The Commission has reached a different conclusion as to
the attorney for the AIP. Unlike the court evaluator, who is
appointed to investigate the facts and make recommenda-
tions to the court, the attorney for the AIP is appointed
strictly as an advocate for the AIP. Thus, appointment of the
attorney as the guardian, or even as counsel to the guardian,
raises more serious conflict of interest concerns. The Com-
mission recommends that this never be authorized.

C. Oversight of the Appointment Process

Perhaps the best deterrent against abuses in fiduciary ap-
pointments is full and open disclosure of the appointment
process. Providing the public with meaningful information
about which judges are making appointments, which ap-
pointees are receiving appointments and how much the ap-
pointees are being paid can go a long way toward ensuring
that appointments are not influenced by favoritism, politics
or other inappropriate factors. Regrettably, the oversight sys-
tem that was in place over the past years failed to accomplish
this. As is discussed in Section III, compliance with the fidu-
ciary filing requirements was wholly deficient. This denied
the public a complete and accurate picture of the appoint-
ment process, allowing for an environment in which many
inappropriate appointments and other abuses were able to
escape necessary scrutiny.

Fortunately, the court system has now implemented
major changes in oversight procedures. Based largely on in-
terim recommendations that the Commission forwarded to
Chief Judge Kaye and Chief Administrative Judge Lippman,
a revamped, comprehensive oversight program was insti-
tuted in March 2001 (a copy of the Commission’s interim rec-
ommendations is attached as Appendix E). Under the new
program, a special fiduciary clerk, reporting to the District
Administrative Judge, has been designated in each of the ju-
dicial districts across the State.** The fiduciary clerk sends all
relevant forms to the fiduciary appointee, receives com-
pleted forms back from the appointee and then sends the
completed forms to OCA and places copies in the court file.
Before seeking approval of compensation, the appointee
must obtain written confirmation from the fiduciary clerk
that the required forms have been filed. When the judge ap-
proves compensation, the judge submits the compensation
form to the fiduciary clerk, who sends the form on to OCA.
In addition to these responsibilities, the fiduciary clerk also
regularly monitors the OCA fiduciary database to ensure
that OCA has accurately entered all necessary appointment
and compensation information. Under the new program, in-
formation will be made available on a regular basis to ap-
propriate legal newspapers and other periodicals of the
names of all fiduciaries appointed, all payments made to
fiduciaries and the judges who made such appointments and
authorized such payments. Chief Administrative Judge
Lippman’s memorandum to the Administrative Judges out-
lining the new oversight procedures and the Administrative
Judges’ new responsibilities is attached as Appendix F.*°

These new procedures will result in a vastly improved
oversight system, and the Commission is pleased that its rec-

ommendations were acted upon so promptly. The following
are some additional recommendations to improve the over-
sight process.

All Persons on the Fiduciary List Should be Assigned
an Identifying Number. As is discussed in Section III, indi-
vidual fiduciaries are frequently listed under multiple names
in the OCA fiduciary database. To avoid this, everyone on the
fiduciary list should be assigned an identifying number, per-
haps the last four digits of their social security number
(which is the attorney identification procedure used in the
federal courts). Fiduciary appointees would be required to
include their number on all forms and papers they submit.
This would eliminate confusion when fiduciary forms are re-
ceived as to who the individual is, and ensure that a single
name is used for every fiduciary in the database.

Law Firms Should Report More than $25,000 in Fidu-
ciary Compensation. The public has an interest in knowing
if a law firm, as an entity, has received substantial fees from
fiduciary appointments. Although fiduciary compensation
received by individual attorneys can be tracked in the data-
base, there is no way of knowing the collective sums that an
individual law firm receives. Accordingly, the Commission
recommends that law firms whose members and employees
receive a total of more than $25,000 in fiduciary fees in a sin-
gle calendar year be required to report such amounts to
OCA. The information would be entered in the fiduciary
database, and it would be regularly provided to legal news-
papers and other periodicals for publication.

Compensation Should be Reported to OCA in All
Cases, Even Those in Which No Compensation is Re-
ceived. Under current law, judges are required to submit an
approval of compensation statement to OCA only if the com-
pensation approved exceeds $500. Many judges and lawyers
have recommended that all fiduciary compensation be re-
ported to OCA, even if no fee is paid. They maintain that the
current rule prevents the public from learning of the large
numbers of fiduciary assignments that appointees accept for
which they receive minimal or no fees. If the extent of these
“pro bono” assignments was more widely known, it is ar-
gued, the public would be less critical of the far smaller num-
ber of lucrative appointments that fiduciaries receive.

Although the Commission has some concerns about the
additional burdens this could impose on judges and court
personnel, it recognizes that reporting of compensation in
all cases (including pro bono cases) would provide a more
realistic view of the process. The reporting requirement
should not apply, however, to referees in mortgage foreclo-
sure cases—who receive set fees that rarely exceed the $500
threshold—except when their fees in fact exceed that thresh-
old.

Periodic Audits Should be Conducted of the Fiduciary
Filing Process. Although the new oversight program holds
great promise, its effectiveness should be periodically evalu-
ated by OCA’s auditing staff. The audits should include ex-
amination of court files, fiduciary clerks’ records and the
OCA fiduciary database to determine whether all required
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forms are being filed, judges are refusing to approve com-
pensation if forms have not been filed and information from
the forms is being accurately entered in the database. Any
continuing problems with the filing process should be iden-
tified and immediately addressed by court administrators.

D. Additional Recommendations

The Revised Fiduciary Rules Should Include a Pream-
ble. During the course of the Commission’s work, a number
of individuals suggested the need for an official articulation
of the purposes of the fiduciary rules. The Commission be-
lieves there should be no confusion about the rules’ objec-
tives, and that a brief preamble setting forth those objectives
should be incorporated into the revised rules. The preamble
should plainly state that the rules are intended to ensure that
fiduciaries are to be selected solely on the basis of merit,
without favoritism, nepotism or the influence of other factors
unrelated to the appointee’s qualifications or the needs of the
case. The preamble also should state that, because it is im-
possible to draft rules addressing every situation to which
they should apply, judges who make fiduciary appointments
should always be mindful of general ethics principles and
the importance of avoiding the appearance of impropriety
and favoritism. A proposed preamble is attached as Appen-
dix G.

Judges Should Receive Training on the Fiduciary Ap-
pointment Process. In addition to mandatory training for
fiduciary appointees, judges who make fiduciary appoint-
ments should receive instruction on the fiduciary rules and
their application. This instruction should be a regular com-
ponent of the annual judicial seminars, and it should be per-
manently incorporated into the training program for newly
elected and newly appointed judges.

The Court System Should Designate an Ombudsman
to Provide Information and Field Complaints About the
Fiduciary Process. Many laypersons contacted the Commis-
sion in the past year with questions and complaints about the
fiduciary process. The Commission also received extensive
testimony at its public hearings on the frustrations that
laypersons have experienced with the process. While it was
impossible for the Commission to investigate the complaints
or answer all of the questions that were raised, it is apparent
that there is a great need for the court system to designate
staff to perform this function. We strongly recommend this,
and suggest that the Office of the Special Inspector General
for Fiduciary Appointments might be an appropriate entity
to which this responsibility could be assigned.

Public Funds Should be Available to Compensate Arti-
cle 81 Guardians in Cases Involving Minimal or No Assets.
The Commission heard from many attorneys about the bur-
dens imposed on those who are enlisted by the courts to
serve as Article 81 guardians in cases in which the incapaci-
tated person has minimal or no assets. These “pro bono” as-
signments are taken on not only by private attorneys but by
legal services offices as well. The assignments are particu-
larly burdensome, typically far more so than other pro bono
assignments, because they often require considerable atten-
tion during non-business hours and they can last for any

number of years. Moreover, the need to assign private attor-
neys to these cases has led to a practice that some have criti-
cized — some judges reward those who take pro bono cases
with lucrative fiduciary assignments when they become
available.

The Commission believes that a serious effort should be
made to earmark public funds to compensate guardians in
these cases. One option is the creation of a public guardian
office, which a number of other states and many counties
across the nation have established. Another option is the cre-
ation of an “18-B” type program for guardianship assign-
ments. A third option is to fund existing legal services offices
or public and private social service agencies to handle the as-
signments. These options, and other possible approaches,
should be carefully studied, perhaps by a committee of ex-
perts in this area designated by the court system.

Additionally, the court system should take one immediate
step — albeit a relatively small one — to address this prob-
lem. Recently, the Continuing Legal Education rules were
amended to provide limited CLE credit for “performing un-
compensated legal services for clients unable to afford coun-
sel pursuant to . . . assignment by a court.”®® Service as a
guardian probably does not qualify as “legal services” — in-
deed, a guardian need not even be an attorney. Accordingly,
this provision should be amended to provide that attorneys
who perform uncompensated services as a guardian are eli-
gible for CLE credit.

Where Practical, Article 81 Cases Should be Assigned
to a Small Group of Judges in Each Jurisdiction. It had
been the practice in some of the larger judicial districts to as-
sign all Article 81 cases in a county to a single judge. This
practice promoted efficiency because the judges developed
expertise in handling the highly specialized issues and prob-
lems that arise in Article 81 cases. Moreover, pursuant to
State law, these cases must be resolved in an expedited fash-
ion.”” Concerns can arise, however, if a single judge in a large
county is responsible for making all of the numerous, and
sometimes lucrative, fiduciary appointments that must be
made in Article 81 cases.

The Commission believes that the opposite approach—
assigning Article 81 cases to the full complement of judges in
a county—is inefficient, especially in the larger counties. Ac-
cordingly, the Commission supports the court system'’s re-
cent decision to assign Article 81 cases in most of the down-
state counties to a small group of judges, and recommends
that this approach be expanded to additional counties where
it is practical to do so. This promotes efficiency while ensur-
ing that appointments are not concentrated in a single judge.
The Commission further recommends that the groups of
judges handling these cases be rotated periodically.

An Administrative Support Office Should be Created
as a Resource for Judges Handling Guardianship Matters.
Given the highly specialized nature of guardianship cases,
consideration should be given to establishing an administra-
tive support office within the court system to serve as a re-
source for judges assigned to guardianship matters. This of-
fice could develop uniform procedures and forms, organize
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regular training programs for judges and nonjudicial staff,
approve training programs for Article 81 appointees,” better
integrate technology into the work of the guardianship parts,
propose appropriate rulemaking and legislative reforms and
generally serve as a central source of expertise for judges and
court personnel handling guardianship cases.

Attorneys Should not Contribute to Judges’ Cam-
paigns for the Purpose of Receiving Fiduciary Appoint-
ments. The Commission was greatly disturbed by the find-
ings of a 1998 report of the Association of the Bar of the City
New York that strongly suggested a connection between
lawyers’ contributions to two Surrogates’ campaigns and the
fiduciary appointments made by those judges. As the Ad-
ministrative Board of the Courts has stated, “pay to play” is
wrong and is prohibited by the Code of Professional Re-
sponsibility, which governs lawyers’ conduct.” The Com-
mission agrees with those conclusions, and has reviewed a
number of proposals offered by the City Bar and others to
curb the practice. However, given the Administrative
Board’s strong statement condemning this practice, and its
decision not to take further action at this time, the Commis-
sion, with one exception, has declined to make specific rec-
ommendations in this regard.

The one exception concerns the appointment of high-level
participants in judicial campaigns. The investigation has re-
vealed that some judges have appointed their own campaign
coordinators, managers, treasurers and finance chairs to
fiduciary appointments. Some of these appointments were
made within a year or two of the conclusion of the judicial
campaign. In the Commission’s view, such appointments
raise serious perceptions of favoritism that reflect unfavor-
ably on the judiciary as a whole. Accordingly, it is recom-
mended that judges be prohibited for a two-year period fol-
lowing the judicial election from appointing persons serving
in the capacity of their campaign coordinator, manager, trea-
surer or finance chair. It is also recommended that the two-
year ban apply to these campaign officials’ immediate rela-
tives and law partners and associates.

CONCLUSION

The Commission appreciates the opportunity Chief Judge
Kaye has given us to examine these important issues. Fair-
ness and impartiality in fiduciary appointments is a critical
component of how the public views the judicial system. We
believe that the recommendations offered in this Report, if
implemented, will significantly bolster the public’s trust and
confidence in the courts.

Even with the implementation of these reforms, however,
the fiduciary appointment process will still demand ongoing
monitoring and evaluation. The Commission thus offers one
final recommendation: that this Commission (or a successor
Commission) be authorized to continue to meet on a periodic
basis, perhaps annually, to evaluate the effect of the new
rules and procedures. With continuing access to the informa-
tion acquired by the Office of the Special Inspector General
for Fiduciary Appointments and OCA'’s internal auditors,
the Commission would be able to identify any lingering sys-
temic weaknesses. It could then propose any necessary mea-

sures for further reform, including other measures that the
Commission considered during the course of its delibera-
tions.
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30. 22 NYCRR §36.1(b

31. 22NYCRR §36.1(c

32. 22NYCRR § 36.1(d

33. 22NYCRR §36.3(a

34. Id.

35. 22 NYCRR § 36.1(b)(2).

36. 22 NYCRR §§ 36.3(a), 36.4(c).

37. These included that the rules be amended to reflect changes necessi-
tated by the enactment of Article 81 of the Mental Hygiene Law—that is, to
apply the rules to court evaluators and attorneys for alleged incapacitated
persons, and to delete references in the rules to conservators and committees.

38. However, under the rules, referees are not subject to the filing re-
quirements of Part 36 if their compensation is not anticipated to exceed $550
(the statutory amount specified in CPLR § 8003(b)). 22 NYCRR § 36.1(f). See
also 22 NYCRR § 26.2 (judge must submit approval of compensation form to
OCA only if appointee’s compensation is more than $500).

39. 22NYCRR §26.2.

40. See, e.g., Maggie Haberman, et al., “Dirty Dozen Grab Patronage
$$$%,” New York Post, January 30, 2000, p. 8, col. 3; Salvatore Arena, “Top
Politicians Get Lucrative Court Jobs,” Daily News, January 30, 2000, p. 30,
col.1; Jordan Rau and Katie Thomas, “Select Cast Gets Lucrative Roles,”
Long Island Newsday, September 24, 1999; Ed Tagliaferri, “High-Paying Sur-
rogate Court Cases Go to Politically Connected, Records Show,” Gannett
Suburban Newspapers, June 10, 1998, p. A1, col. 4; Jack Newfield, “Judges:
Patronage Saints to their Pals,” New York Post, May 13, 1993, p. 7, col. 1.

41. See, e.g., Joe Calderone & Thomas Zambito, “System’s Exploiting the
Helpless,” Daily News, May 21, 2001, p. 6, col. 1; Salvatore Arena, “Top
Politicians Get Lucrative Court Jobs,” Daily News, January 30, 2000, p. 30,
col. 1; Dan Morrison, “Dem Leader Profits From Court System: Judges Steer
Assignments to Manton’s Firm,” Long Island Newsday, January 30, 2000;
Jordan Rau and Katie Thomas, “Select Cast Gets Lucrative Roles,” Long Is-
land Newsday, September 24, 1999; Ed Tagliaferri, “High-Paying Surrogate
Court Cases Go to Politically Connected Judges, Records Show,” Gannett
Suburban Newspapers, June 10, 1998, p. A1, col. 4; Maggie Haberman, et al.,
“Here’s Who Gets Pick of Judge’s Patronage Plums,” New York Post, No-
vember 10, 1997, p. 6, col. 1; Michael Finnegan, “Judge Rolls Out Pork Bar-
rel,” Daily News (Queens edition), June 20,1993, p. 1 (Q-LI), col. 1; Jack New-
field, “Judges: Patronage Saints to Their Pals,” New York Post, May 13, 1993,
p.7,col. 1.

42. See, e.g., Dan Morrison, “Breaking the Rules,” Newsday, October 17,
2000; Jack Newfield, et al., “Kings County Princes of Patronage,” New York
Post, November 9, 1997, p. 8, col. 1.

43. “Contributions to Campaigns of Candidates for Surrogate, and Ap-
pointments by Surrogates of Guardians Ad Litem,” Report of the Committee
on Government Ethics of the Association of the Bar of the City of New York
(July 1998).

44. See, e.g., Alan Feuer, “Brooklyn Lawyers, Ex-Insiders, Outline a
Court Patronage System,” New York Times, January 5, 2000, p. B1, col. 2; Jack
Newfield, et al., “B’klyn Dems Rocked by Insider Patronage Letter,” New
York Post, January 5, 2000, p. 6, col. 4; Bob Liff, “2 Lawyers Quit Dem Posts,
Cite Lack of Patronage Fees,” Daily News, January 5, 2000, p. 46, col. 1.

45. Total numbers of appointments noted in this Report reflect only
those fiduciary appointments that were reported to OCA. As discussed
below, however, non-reporting by fiduciaries and judges was a pervasive
problem; also, the reporting requirements do not apply to referee appoint-
ments and court examiner appointments. Thus, the totals discussed here are
certainly lower than the actual number of appointments.

46. See, e.g., Testimony of Hon. Stanley L. Sklar, President of the New
York City Association of Supreme Court Justices, December 7, 2000 public
hearing.

=

(1).

= =

=

47. Under the Mental Hygiene Law, judges are not authorized to ap-
point Article 81 fiduciaries unless the appointees have completed a training
program approved by the Chief Administrator of the Courts. See MHL §§
81.39 - 81.41. Part 36 does not, however, require completion of such a pro-
gram for inclusion on the fiduciary list.

48. See p. 10, supra.

49. Testimony of Karen Nicholson, Esq. and Helen Ferraro-Zaffram,
Esq., of Legal Services for the Elderly, Disabled and Disadvantaged of West-
ern New York, Inc., November 29, 2000 public hearing.

50. MHL §§ 81.39 - 81.41.

51. The Commission’s recommendations concerning which “sec-
ondary” appointees should be subject to the fiduciary rules are discussed on
pp. 51-52, infra.

52. These are the nonjudicial employees who are required to file an an-
nual financial disclosure statement. See 22 NYCRR § 40.2(a). To the extent
that there may be some chief court clerks in some of the upstate counties at
grades lower than grade 24, their relatives should be prohibited from receiv-
ing fiduciary appointments as well.

53. 22 NYCRR §16.1.

54. Pub. Off. Law § 73(8).

55. As discussed in Section I, these applications are available to all
judges in hard copy form and on the OCA fiduciary database.

56. The circumstances in which a certificate of relief from disabilities
may be issued are set forth in Article 23 of the Correction Law.

57. The application requires that the individual disclose, with details,
whether any petition in bankruptcy has ever been filed by or against him or
her.

58. This includes the proposed training required for inclusion on the
fiduciary list (see pp. 38-39, supra), although the judge should be authorized
to waive the training requirement if it would be impracticable, such as where
the appointment will be of a short duration.

59. See County Law Article 18-B.

60. This recommendation is supported by the Appellate Division, First
Department. In fact, the First Department has considered going even further
and establishing a pilot program in which court employees, or possibly an
independent contractor, would perform the functions currently handled by
court examiners.

61. See Fam. Ct. Act § 243(c). Panel members are assigned primarily in
Family Court cases. Each of the Appellate Division Departments has estab-
lished eligibility criteria and an extensive screening process for inclusion on
the panels.

62. Some have also suggested that court-appointed experts in matrimo-
nial cases (whose fees are paid by the parties), such as psychologists who
provide opinions on custody issues and financial experts who provide valu-
ations of marital property, should be subject to some sort of reporting re-
quirement. The Commission agrees, and recommends that the court system
make clear to judges that they should be reporting the compensation they ap-
prove for these experts, in accordance with Part 26 (which requires reporting
of compensation not only for fiduciary appointments but for a broader group
of court appointments).

63. As discussed, judges, and not the primary fiduciaries, should be appointing
the counsel.

64. In the Surrogate’s Courts in New York City, the special fiduciary
clerk reports to the respective Surrogate.

65. A similar memorandum was sent to the New York City Surrogates.

66. 22 NYCRR § 1500.22().

67. See MHL §§ 81.07(a)(1), 81.13 (absent good cause, hearing must be
conducted within 28 days, and decision rendered within 45 days, of filing of
Article 81 petition).

68. See MHL §§ 81.39 - 81.41 (requiring that such programs be approved
by the Chief Administrator of the Courts).

69. See “Statement of the Unified Court System on “Pay to Play,” March
6, 2000.
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APPENDIX A

Commission Members

Sheila L. Birnbaum, Esq. (Chair) Skadden, Arps, Slate,
Meagher & Flom LLP; Member, United States Judicial Con-
ference Advisory Committee on Rules and Civil Procedure;
former Chair, New York State Advisory Committee on Civil
Practice; former Member, American Bar Association House
of Delegates; former Associate Dean and Professor of Law,
New York University School of Law

Roger Bennett Adler, Esq. Private Law Practice; former
President, Network of Bar Leaders; former President,
Brooklyn Bar Association

Hon. Seymour Boyers Gair, Gair, Conason, Steigman &
Mackauf; former Associate Justice, Appellate Division, Sec-
ond Department; former Administrative Judge, 11th Judi-
cial District

Gary S. Brown, Esq. Chief Attorney, Westchester Re-
gional Office, New York State Department of Law; former
Executive Director, Fund for Modern Courts

George F. Carpinello, Esq. Boies, Schiller & Flexner LLP;
Chair, New York State Advisory Committee on Civil Prac-
tice; former Professor of Law, Albany Law School

Howard A. Glickstein, Esq. Dean, Touro College, Jacob
D. Fuchsberg Law Center; former Director, President’s Task
Force on Civil Rights Reorganization; former General
Counsel, United States Commission on Civil Rights

Patricia D. Hynes, Esq. Milberg Weiss Bershad Hynes &
Lerach LLP; former Chair, Committee on Federal Judiciary,
American Bar Association; former Executive Assistant
United States Attorney (Southern District of New York)

Hon. George D. Marlow Associate Justice, Appellate Di-
vision, First Department; Co-Chair, New York State Advi-
sory Committee on Judicial Ethics

Hon. E. Leo Milonas Pillsbury Winthrop LLP; former
Associate Justice, Appellate Division, First Department; for-
mer Chief Administrative Judge of the Courts

Anthony R. Palermo, Esq. Woods Oviat Gilman LLP;
former President, New York State Bar Association; former
Secretary, American Bar Association

John J. Reilly, Esq. Reilly & Reilly; Member, Judicial Ad-
visory Council, Nassau County

Barbara Paul Robinson, Esq. Debevoise & Plimpton;
former President, Association of the Bar of the City of New
York

O. Peter Sherwood, Esq. Kalkines, Arky, Zall & Bern-
stein, LLP; former Corporation Counsel, City of New York;
former Solicitor General, State of New York

Hon. Rose H. Sconiers Justice, Supreme Court, 8th Judi-
cial District; First Vice President, New York State Associa-
tion of Supreme Court Justices

Hon. Richard D. Simons McMahon, Grow & Getty; for-
mer Associate Judge and former Acting Chief Judge, New
York State Court of Appeals; former Associate Justice, Ap-
pellate Division, Third Department

Hon. James N. White Former Associate Justice, Appel-
late Division, Third and Fourth Departments; former Ad-
ministrative Judge, 4th Judicial District

Hon. Paul J. Yesawich, Jr. Former Associate Justice, Ap-
pellate Division, Third Department; former President, Cort-
land County Bar Association; former Commission, New
York State Law Revision Commission

Counsel
Lawrence K. Marks, Esq.

APPENDIX B

Individuals Who Met with the Commission

Rose Mary Bailly, New York State Law Revision Com-
mission; Michael Cipollino, Chief Clerk, Suffolk County
Surrogate’s Court; Evan Davis, President, Association of
the Bar of the City of New York; Carole de Fritsch, New
York County Lawyers Association; Hon. Phyllis Gangel-
Jacob, Supreme Court, New York County; Charles Gibbs,
OCA Advisory Committee on Surrogate’s Courts; Thomas
Kilfoyle, Chief Clerk (Civil Term), Supreme Court, Kings
County; Hon. Edwin Kassoff, Supreme Court, Queens
County; Howard Krooks, Elder Law Section, New York
State Bar Association; Craig Landy, President, New York
County Lawyers Association; Hon. Diane Lebedeff,
Supreme Court, New York County; Michael Miller, New
York County Lawyers Association; Hon. Louis Palella, Pres-
ident, Supreme Court Justices Association (New York
State); Hon. Edward Rappaport, President, Supreme Court
Justices Association (New York City); Thomas Rice, Presi-
dent, New York State Bar Association; Josh Rubinstein,
Trust and Estates Section, New York State Bar Association;
Hon. Jacqueline Silbermann, Administrative Judge for Mat-
rimonial Matters; Hon. Peter Wells, President, Surrogate’s
Association of the State of New York; John Werner, Chief
Clerk (Civil Term), Supreme Court, New York County;
Hon. Virginia Yancey, Supreme Court, Kings County

APPENDIX C

Public Hearings

Buffalo, New York (November 29, 2000): Karen Nicholson
(Legal Services for the Elderly, Disabled or Disadvantaged);
Hellen Ferraro-Zaffram (Legal Services for the Elderly, Dis-
abled or Disadvantaged); Hon. Joseph Mattina (Erie
County Surrogate); Elizabeth Clark (Surrogate’s Court
Committee, Erie County Bar Association); Hon. Norman
Joslin (Supreme Court, 8" Judicial District); Samuel Hous-
ton; Chris Brunea; Emmett Creahan (Mental Hygiene Legal
Services, Fourth Department); Hon. John Michalek
(Supreme Court Justices Association, 8™ Judicial District).

New York City (December 7, 2000): Hon. Stanley Sklar
(New York City Association of Supreme Court Justices);
Hon. Robert Lifson (Supreme Court, Suffolk County);
Klaus Eppler (New York County Lawyers Association);
Craig Landy (New York County Lawyers Association);
Hon. Abraham Gerges (New York State Association of
Supreme Court Justices); Steven Zeidman (Fund and Com-
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mittee for Modern Courts); Howard Krooks (New York
State Bar Association); Robert Kruger (Elder Law Section,
New York State Bar Association); Standish Smith (Heirs,
Inc.); Lori Duboys; Evelyn Goldberg; Jenny Williams; Bar-
bara Reede (New York State Supreme Court Justices Auxil-
iary); Darnell Smith; Robert Abrams; Pamela Carvel; Ash-
ley Scharge; Adrienne Lefkowitz; Elena Sassower (Center
for Judicial Accountability); George Sassower; Albina Gold-
better

Appendix D

December 20, 1999

Michael M. Freeman, Esq.

Law Chairman

Kings County Democratic Party

16 Court Street

Brooklyn, New York 11241
Dear Michael,

It is with great unhappiness that we must inform you
that we hereby resign our positions as members of the
Kings County Democratic Law Committee.

It has became apparent that our diligent work and un-
questioned loyalty to the Organization over the many years
are clearly not as important as the desires of Mr. Ravi Batra.
Although, Mr. Batra holds no party or elected position in
our County, he has nevertheless, imposed himself on the
political workings of our Organization for the sole purpose
of his own personal financial gain.

Therefore, we will be unable to continue to represent
candidates for elected and/or judicial office free of charge,
as we have done so in the past. One cannot reasonably ex-
pect our firm to continue to avail to the Organization our
professional services while the Organization sits idly by
and permits Mr. Batra to maliciously injure our practice and
reputation without consequence.

As I am sure that the facts surrounding our termination
as Mr. Batra’s attorneys on his numerous Court appointed
Receiverships will be discussed by many members of our
Organization, we feel it is now necessary to clarify the is-
sues surrounding our recent termination.

As you have been made aware, on December 7, 1999, Mr.
Batra, via facsimile correspondence, terminated our firm as
his attorneys on all of his many Receivership matters: in-
cluding the representation of Mr. Batra with respect to his
Receivership of the Cypress Hills Cemetery. It must be
clearly noted that Mr. Batra stated in his termination let-
ter of December 7, 1999, that his own firm will now rep-
resent him on all Receivership matters. Mr. Batra claims
that our firing was as a result of our firm'’s lack of compe-
tent legal representation. As you can personally attest, our
firm is well recognized as an authority in the area of Re-
ceivership law. I can assure you that any such claims are
merely a transparent attempt to deflect attention from Mr.
Batra’s true motive of obtaining both the legal fees gener-
ated from these matters in addition to collecting a Re-
ceiver’s commission from said cases.

It is indisputable that our firm has done an excellent job
in protecting the interests of our clients, a fact that can be at-
tested to by many members of our own Organization. I
must reiterate that Mr. Batra is merely attempting to secure
legal fees for his own firm while continuing to collect com-
missions on these matters as well.

Although, we have the utmost respect and affection for
you and the excellent work you have done as the Law
Chairman, we are left with no alternative but to resign as
members of the Law Committee. To continue on in our ca-
pacity as Law Committee members in light of Mr. Batra’s
inexcusable actions would be far too much to expect, given
the fact that the Organization has permitted an individual
with no party position or history in this County to dictate
how our Organization is run. As Law Chairman you are
well aware of the fact that Mr. Batra has never assisted the
Law Committee on any level whether it be collecting signa-
tures, binding petitions or trying an election law case, etc.
In fact, it is unknown as to what Mr. Batra has accom-
plished in any capacity to benefit our Organization.

I cannot stress to you enough the sense of betrayal we
presently are experiencing. Clearly, you recognize the un-
wavering loyalty and dedication our firm, as well as that of
our predecessors, have shown to this Organization over the
course of the past twenty five (25) years. It is unprece-
dented and disheartening how one man’s greed and self ab-
sorption can go unchecked. Simultaneously, such an act re-
duces the credibility of the once most powerful political
organization in the nation, to an Organization that permits
unprovoked attacks by an outsider without consequence.

It is unfathomable that such action would be tolerated
by any other political organization within this City or State.
It is quite evident that permitting Mr. Batra’s behavior has
severely damaged our credibility and reputation as a polit-
ical Organization.

We hope that one day in the not so distant future we will
be able to work together again when the interests of the Or-
ganization are once again paramount to the unfettered de-
mands of one non-contributing individual.

Regretfully submitted,
cc: Hon. Clarence Norman, Jr., Hon. Jeffrey C. Feld-
man, Hon. Joan L. Millman, Hon. Leo A. Barrile, Hon.
Herbert E. Berman, Hon. Roberta Sherman, Hon.
Diane M. Gordon, Hon. Decosta Headley, Jr., Hon.
Lewis Fidler, Hon. Renee Hauser, Hon. Booker T. In-
gram, Hon. Mary L. Hobson, Hon. Heather E. Gayle,
Hon. William H. Boone, Hon. Jacob Gold, Hon. Lori
Citron Knipel, Hon. Ann Levine, Hon. Michael R.
Geller, Hon. Marsha Rapaport, Hon. Paul Podhaizer,
Hon. Joan E. Ribaudo, Hon. Charles J. Ragusa, Hon.
Pat V. Guadagnino, Hon. Dov Hikind, Hon. Joseph A.
Bova, Hon. Maryrose Sattie, Hon. Linda Minucci,
Hon. Steven D. Cohn, Hon. Azalia Rivera, Hon. Angel
Rodgriguez, Hon. Elizabeth R. Daly, Hon. Ralph J.
Perfetto, Hon. Vito J. Lopez, Hon. Narcisa Ruiz, Hon.
Martin Malave-Dilan, Hon. Nellie Santiago, Hon.
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Essie Duggan, Hon. William Boyland, Jr., Hon. An-
nette Robinson, Hon. Albert Vann, Hon. Freddie
Hamilton, Hon. Kendell Stewart, Hon. Edith Wing-
field

APPENDIX E

Oversight of the Fiduciary Appointment Process

1. The District Administrative Judge shall have primary
responsibility for oversight of the fiduciary assignment
process within his or her judicial district. The Administra-
tive Judge shall designate a special fiduciary clerk to assist
in this responsibility.

2. At the time of appointment, the fiduciary shall file a
notice of appointment and a certificate of compliance with
the fiduciary clerk (rather than with OCA). The fiduciary
clerk shall record the appointment in his or her own index
of appointments, and then send the filings to OCA, where
they will be entered in the fiduciary database. The fiduciary
clerk will regularly monitor the database to confirm that
relevant information concerning the appointment has, in
fact, been accurately and timely entered.

3. Before seeking approval of compensation, the fidu-
ciary must first obtain a form from the fiduciary clerk con-
firming that the fiduciary has filed a notice of appointment
and a certificate of compliance. The fiduciary must attach
this confirmation form to the application for payment, and
the judge may not approve payment unless the form is so
provided.

4. A copy of the order approving payment shall be filed
with the fiduciary clerk (rather than with OCA). The fidu-
ciary clerk shall record the payment in his or her index, and
such information shall be sent to OCA, where it will be en-
tered in the fiduciary database. The fiduciary clerk will reg-
ularly monitor the database to confirm that relevant infor-
mation concerning payments to fiduciaries has, in fact,
been accurately entered.

5. Every three months, the Administrative Judge, with
the assistance of the fiduciary clerk, shall transmit to the
Chief Administrative Judge a report specifying all fiduciary
appointments, all payments to fiduciaries and the judges
who made such appointments and authorized such pay-
ments during that period.

6. The Chief Administrative Judge shall arrange, on a
semi-annual basis, for the publication in appropriate law
journals and periodicals and the court system’s Web site of
the names of all fiduciaries appointed, all payments to fidu-
ciaries and the judges who made such appointments and
authorized such payments during the prior year.

APPENDIX F

MEMORANDUM
February 22, 2001
TO: District Administrative Judges
FROM: Jonathan Lippman
SUBJECT: Oversight of Fiduciary Filings

As was announced by the Chief Judge in her State of the
Judiciary address and as was discussed at the recent
Statewide Administrative Judges” and Supervising Judges’
meeting, we have developed a new plan to improve com-
pliance with the fiduciary filing requirements set forth in
Parts 26 and 36 of the Rules of the Chief Judge. As you
know, the Rules require three separate filings in a case in
which a fiduciary (as defined in the Rules) is appointed: (1)
prior to accepting an appointment, a prospective fiduciary
must file with the court a certification of compliance veri-
fying that the appointment will not be in violation of the
Rules (UCS Form 830.3); (2) within ten days of the date of
appointment, the fiduciary must file a notice of appoint-
ment with OCA (UCS Form 830.1); and (3) at the time the
judge approves compensation of more than $500 to a fidu-
ciary, the judge must file a statement of approval of com-
pensation with OCA (UCS Form 830).

Investigation by the OCA auditing staff and the Special
Inspector General’s Office has revealed that, across the
State, compliance with these filing requirements is defi-
cient. This raises serious concerns, because it is critical that
accurate, comprehensive information be readily available
so that the public can know who receives fiduciary ap-
pointments and how much they are paid. Accordingly, after
consultation with the Commission on Fiduciary Appoint-
ments, we have devised a new oversight system that, by in-
volving Administrative Judges more directly in the process,
will better ensure that all required filings are made.

Under this system, the District Administrative Judges
will have new responsibilities for oversight of the filing
process within their judicial districts. In carrying out these
new responsibilities, the Administrative Judge shall desig-
nate a special fiduciary clerk (or clerks, if necessary) to as-
sist in the oversight process (in the Surrogate’s Courts in
New York City, the Chief Clerk of each of the courts will
serve as the special fiduciary clerk). The components of the
new system are as follows:

* When a fiduciary is selected, the appointing judge shall
promptly send a copy of the order of appointment to the
special fiduciary clerk. The fiduciary clerk shall record the
appointment in his or her own separate index of appoint-
ments, and then promptly send a “fiduciary packet” to the
appointee. The packet will include a copy of the order of
appointment, a notice of appointment form (UCS Form
830.1), a certification of compliance form (UCS Form 830.3),
a statement of approval of compensation form (UCS Form
830), a notice of appearance/affidavit of service (where ap-
propriate) and instructions for completing the various
forms.

¢ The instructions that the fiduciary clerk sends to the ap-
pointee shall direct the appointee to complete the notice of
appointment form and the certification of compliance form
and return them to the fiduciary clerk. If the forms are not
returned, the fiduciary clerk shall contact the appointee and
request immediate submission of the forms. (If the forms
are still not returned, the fiduciary clerk will refer the mat-
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ter to the Administrative Judge for appropriate action.)
Upon receipt of the forms from the appointee, the fiduciary
clerk shall review them for completeness and accuracy,
record their receipt in his or her separate index of appoint-
ments, ensure that the certification of compliance form is
placed in the court file and then send the notice of appoint-
ment form to OCA, where the relevant information from the
form will be entered in the OCA fiduciary database. The
fiduciary clerk will regularly monitor the OCA database to
verify that appointment information has, in fact, been accu-
rately entered. If such information has not been accurately
entered, the clerk shall so notify OCA.

* Before seeking approval of compensation, the fiduciary ap-
pointee must first obtain written confirmation from the fidu-
ciary clerk establishing that the appointee has filed a notice
of appointment and certification of compliance (a new form
will be developed for this purpose). The appointee must in-
clude the written confirmation with the application for ap-
proval of payment, and the judge may not approve payment
unless the written confirmation is so provided (see generally
Part 36, § 36.4(c), prohibiting approval of compensation if
forms are not filed).

* When a judge approves compensation to a fiduciary ap-
pointee, the judge shall submit the approval of compensa-
tion form (UCS Form 830) to the fiduciary clerk, rather than
to OCA. The fiduciary clerk shall record the payment in his
or her separate index, and then send the form to OCA, where
payment information will be entered in the fiduciary data-
base. The fiduciary clerk will regularly monitor the database
to verify that payment information has, in fact, been accu-
rately entered. If such information has not been accurately
entered, the clerk shall so notify OCA. Judges should be ad-
vised of these new procedures, including the requirements
that orders of appointment be promptly sent to the fiduciary
clerk, applications for approval of payment include the fidu-
ciary clerk’s confirmation and the judge’s approval of com-
pensation form be submitted to the fiduciary clerk.

* On a regular basis, publication will be made in appropri-
ate law journals and periodicals of the names of all fiducia-
ries appointed, all payments made to fiduciaries and the
judges who made such appointments and authorized such
payments during the prior year.

Please plan to have this new system in place in your dis-
tricts by March 26, 2001. Within the next few weeks, after
you have had an opportunity to begin to structure this new
system, we will be conducting a training session for the
newly-appointed special fiduciary clerks from across the
State. Although implementation will require considerable
thought and attention on your part, I do not expect that it
will require new resources. If resources are an issue for you,
however, please let Judge Pfau know.

Thank you for your cooperation in this critically impor-
tant effort.
cc: Hon. Joseph J. Traficanti, Jr., Hon. Joan B. Carey,
Hon. Ann T. Pfau. Hon. Juanita Bing Newton

APPENDIX G

Proposed Preamble

Public trust in the judicial process demands that fiduciary
appointments be fair, impartial and beyond reproach. Ac-
cordingly, the rules governing such appointments are in-
tended to ensure that fiduciaries be selected solely on the
basis of merit, without favoritism, nepotism or other factors
unrelated to the qualifications of the appointee or the re-
quirements of the case. The rules also require that fiduciaries
receive training in the performance of their duties. At the
same time, the rules preserve a judge’s discretion to select ap-
propriate, qualified candidates.

The rules are designed to provide guidance to judges, and
to preclude certain categories of persons from eligibility for
appointment, as well as set forth limitations on the number
of appointments and aggregate fees any one candidate may
receive.

However, the rules cannot be written in a way that fore-
casts every situation in which they should be applied. There-
fore, judges must also be mindful of general ethics principles
and the appearance of impropriety and favoritism. The ap-
pointment of trained, competent fiduciaries, and the avoid-
ance of favoritism, nepotism, excessive or inadequate fees
and unnecessary appointments shall be the fundamental ob-
jectives underlying all appointments made, and orders is-
sued, pursuant to this Part.

Moving?
Let Us Know ...

If you change the address where you re-
ceive your NYSBA mailings, be sure to
let us know so you can stay informed.
Send change of address and/or phone
number to:

Records Department

New York State Bar Association
One Elk Street
Albany, NY 12207

518-463-3200

e-mail: mis@nysba.org
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LANGUAGE

By GERTRUDE BLOCK

uestion: One of our associates

expressed concern about the

use of Esg. after his name on
the firm’s business card because he
believed it inappropriate to use the
title to refer to oneself. That comment
elicited additional questions from
firm members about the honorific
Esq.: Is it proper following the names
of the firm members on the letter-
head of the firm’s stationery? Is it
proper to use Esq. in the salutation of
a letter and in the address of the let-
ter? How about the plural (Esgs.)
after the names of firm members?

Answer: Another New York attor-
ney sent a similar question, adding
that he would like to know the origin
of the honorific. A third attorney asked
whether the honorific may properly be
used by women lawyers.

These questions have been asked by
members of other state bars, and have
been sometimes hotly argued in subse-
quent correspondence after my answer
appeared.

Originally the term Esquire (Esq.)
had nothing to do with lawyers. It de-
rives from the Latin word scutarius
(“shield-bearer”) and entered Middle
English (1100-1400) when legal lan-
guage was dominated by Latin and
French. The term denoted a country
gentleman who aspired to knighthood
and had apprenticed himself to a
knight to accomplish that end. The
meaning of Esquire later expanded to
include commoners who had attained
the position of “gentleman” in English
society.

But when Esqg. crossed the Atlantic,
an egalitarian American society that
disdained social rank used the term to
indicate occupation, not social status.
During the 19th century, an “Esquire”
was a justice of the peace or an associ-

ate judge, expanding by the end of the
century to include lawyers, who were
invariably male. I wrote in response
that there seemed no reason to exclude
women from using a title that origi-
nally had nothing to do with lawyers.

This answer brought forth a flood of
correspondence, with only a very few
opposing the use of Esq. by women.
Most correspondents strongly (and vo-
ciferously) opposed the use of Esq. to
refer to oneself. One New York attor-
ney wrote that it was poor style for
lawyers to call themselves “Esq.” and
even worse to use the honorific on the
firm’s letterhead. Another wrote that
she had “nothing but contempt for this
offensive practice.” Other lawyers
added that the “poor public image of
lawyers was worsened by this prac-
tice.” In the words of another reader,
“the term exacerbates the impression
that lawyers are a posturing, self-serv-
ing group.”

Most opposed using Esg. altogether.
A sizable minority, however, favored
using it to address other lawyers. Sum-
ming up that opinion, one lawyer
wrote that Esg. was a title properly be-
stowed upon the “sendee” by the
sender.

Among the small minority of
lawyers who favored using Esq. in a
letterhead or in a complimentary close
as a self-reference, one wrote that his
law school had awarded him an L.L.B.
degree, and because the bar refused to
recognize him as a J.D., he signs him-
self “Esq.” Some lawyers argued that
holders of the M.D. and Ph.D. degrees
are not criticized for adding those let-
ters to their signatures. Another
lawyer argued that nobody except an-
other lawyer knows what J.D. means.

New York attorney John Gregorek
was one of those who defended the use
of Esq. by the individual as a self-refer-
ence. In response, another New York
lawyer, seemingly upheld that stand:

Bravo to my colleague, who, with
wild abandon of political and social
correctness, defends the use of Esq.
by admitted attorneys. . .. Thereisa
beneficial purpose to be served by

authorizing the whole usage of this
term. The public does not recognize
its proper usage, and it’s quite our
job to make it otherwise. . . . If we, as
attorneys, use the title in our own
correspondence, mailing labels,
computer programs, and the like,
the designation will take on its
proper importance in everyday soci-
ety. Who knows? Today, Esq., to-
morrow our own license plates!

As can be seen, there is no consen-
sus about the propriety of using Esg.
either to refer to other attorneys or to
oneself. The majority of those who sent
opinions, however, favored addressing
other lawyers as “Esquire,” but disap-
proved of designating themselves as
“Esquire.” Among those who objected
to applying the honorific to oneself,
the feeling ran so strong that I would
avoid using it in the firm’s letterheads,
correspondence, and in referring to
firm members.

Question: Attorney Gary Muldoon
of Rochester writes that on a few re-
sumes he has received the individuals
have described themselves as a “Juris
Doctorate candidate” although they
have already received the J.D. degree.
He asks, “Shouldn’t the title be ‘Juris
Doctor” or ‘Juris Doctorate recipient’?
Also, isn’t that wording on a resume
somewhat pretentious?”

Answer: An individual who has re-
ceived the Juris Doctor degree is no
longer a “candidate,” but a holder of
the degree. Comparably, a Ph.D. candi-
date is a person who has not com-
pleted the requirements for the degree.
On attaining that end, the person is a
Ph.D., not a candidate.

In regard to whether “J.D.” should
appear after the applicant’s name, if
the resume clearly indicates else-
where (as it almost certainly does)
that the individual has the ].D., it
may seem pretentious and self-serv-
ing to include that designation after
the individual’s name.

GERTRUDE BLOCK is the writing spe-
cialist and a lecturer emeritus at
Holland Law Center, University of
Florida, Gainesville, FL 32611. Her
e-mail address is Block@law.ufl.edu.
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Epistrophe. Repeating the same
word at the end of successive clauses.
Francis Bacon, 1597: “Reading maketh
a full man, conference a ready man,
and writing an exact man.”

Zeugma. Using a verb with two sub-
jects, modifiers, or objects, or an adjec-
tive with two nouns, one appropriate
or both appropriate in different ways.
Groucho Marx: “Time flies like an
arrow. Fruit flies like a banana.”

In lengthy lists, or for poetic value,
repeat because, that, and similar
words. Then make your lists parallel.
Example: “The court finds that defen-
dant is guilty, that defendant is a men-
ace to society, and that defendant is en-
titted to no mercy.” Example: “The
court announced that oral argument
will last for an hour, and no rebuttal
time will be granted.” Becomes: “The
court announced that oral argument
will last for an hour and that no rebut-
tal time will be granted.” Example:
“Lawyers write because they have
something magical to express and be-
cause they are paid to write.”
Ultaquistic Subterfuge

Do not repeat words that have dif-
ferent meanings. Doing so is called ul-
taquistic subterfuge:

“Some litigators who practice in
Civil Court are quite uncivil.”

“The court will not consider whether
the promise was given without consid-
eration.”

“Counsel appealed to the Appellate
Division to decide the appeal.”

Similarly, do not repeat words that
have contrary meanings. As Cardozo
explained, “When things are called by
the same name, it is easy for the mind
to slide into an assumption that the
verbal identity is accompanied in all its
sequences by identity of meaning.”"
For example, no matter how unconsti-
tutional it might be, a statute that pro-
tects invalids is not an “invalid
statute.” Miscues will also arise if you
write, as the Fifth Circuit did, about
“prophylactics against a wrongful dis-
charge.””? Other confusing words and
pairs:

Sanction. “The Legislature sanctions
the penal sanction.” Avoid sanction,
which means “to permit,” “to forbid,”
or “to punish.”

Oversight. “Although the partner
had oversight over his associate, the
brief was filed late because of an over-
sight.” Avoid oversight, which means
“intentional supervision” or “uninten-
tional error.”

May and might. “The law students
may study hard.” Might expresses
greater doubt than may. Be careful
when you use may, which means “are
permitted to” or “is possible that they
will.” Distinguish may from might.

Table. “The bar association tabled
the motion.” Avoid table as a verb. In
America, it means “to adjourn for pos-
sible consideration later.” But many
Americans use table in the British
sense: to bring forward for immediate
consideration.

On the other hand, word play can
be effective. Lenny Bruce: “The halls of
justice. That’s the only place you see
the justice. In the halls.”" Arthur
Garfield Hays: “When there’s a rift in
the lute, the business of the lawyer is to
widen the rift and gather the loot.”™*
Calvin Coolidge: “The business of
America is business.” Chief Judge
Kaye: “The Third Branch just cannot
leave it to the Fourth Estate to fill the
knowledge vacuum about the justice
system.”" More legal wisdom handed
down through the ages:

“The truth lies somewhere in the
witness’s lies.”

“The judge seemed bored on calen-
dar day. All she did was go through
the motions.”

“The law student studied defama-
tion in her torts class. The professor
wanted to add insult to injury.”

“While drafting a contract to buy a
racehorse, the lawyer added a rider.”

“Notaries seal their documents to
make a good impression.”

If being sanctioned for oversights
is something you might want to
table, accept that unnecessary variety
is not the spice of life. Instead of find-
ing another word for synonym, ask
yourself, What is the opposite of
antonym?

1. Emerson has been much misquoted.
Often omitted from the original is
the word foolish before consistency.
See Ralph W. Emerson, Self-Re-
liance, in Ralph Waldo Emerson 131,
137 (Richard Poirier ed., 1990).

2. Anatole France, The Red Lily 75
(Modern Library 1917) (1894) (em-
phasis added).

3. William Shakespeare, Julius Caesar
act 3, sc. 2 (Brutus) (emphasis
added).

4. United States v. Public Utilities Com-
m'n, 345 U.S. 295, 319 (1953) (Jack-
son, J., concurring) (emphasis
added).

5. Sermon at the Ebenezer Baptist
Church, February 1968, giving what
he hoped would be his eulogy.

6. For a list of rhetorical devices, with
examples, see Bryan A. Garner, The
Elements of Legal Style 147-72 (1991).
The above devices, from anaphora
through epistrophe, are from Gar-
ner.

7. Associated Press v. United States, 326
U.S. 1, 20 (1945) ( Black, J.).

8.  Fuller, Proverbs (1732), in M.
Frances McNamara, 2,000 Famous
Legal Quotations 90 (1967).

9. Berkovitz v. Arbib & Houlberg, Inc., 230
N.Y. 261, 274 (1921) (Cardozo, J.).

10. Deuteronomy 16:20.

11. Lowden v. Northwestern Nat'l Bank &

Trust Co., 298 U.S. 160, 165 (1936)
(Cardozo, J.).

12.  Findeisen v. North East Indep. Sch.
Dist., 749 F.2d 234, 238 (5th Cir.
1984), cert. denied, 471 U.S. 1125
(1985).

13. Bruce M. Nash et al., Lawyer’s Wit
and Wisdom 74 (1995) (quoting
Lenny Bruce).

14. Id. (quoting Arthur Garfield Hays).

15. Judith S. Kaye, Rethinking Traditional

Approaches, 62 Albany L. Rev. 1491,
1496 (1999).
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THE LEGAL

selves. Jury trials can be a trying

experience. But the language
police will arrest you if you write,
“She did that before, before a jury.”
And what lawyer would want to
begin a sentence with “In In re
Rhea.” Not all repetition is redun-
dant, however, and variety is often
the spinach of life. This column ex-
plores the vices and virtues of inele-
gant variation, consistency, repeti-
tion, and ultaquistic subterfuge.
Inelegant Variation

Inelegant variation is the technique
by which a writer uses different terms
to identify one person, place, thing, or
idea. The stylistic error is that syn-
onyms and variants confuse. The tone
error is that those who use synonyms
and variations are affected. Years ago
the word elegant was pejorative. Today
the pejorative is inelegant. Most writers
on legal writing—jargon mongers
all—call the error by its original name,
“elegant variation.”

Use different words to mean differ-
ent things. Do not use different words
for the same thing. Some believe that
variety in word choice gives depth to
writing, that, to quote Ralph Waldo
Emerson, “consistency is the hobgob-
lin of little minds.”* Not only are they
wrong, but they are not right.

Some high-school teachers tell stu-
dents to reach for thesauruses to find
different words to say the same thing.
Editors have devoted their careers to
explaining why these teachers are
wrong. Repeating the same word for
the same thing strengthens and clari-
fies. Repetition is boring only to
novices. An example of inelegant vari-
ation, with the variations italicized: “I
met with plaintiff's attorney about the
postponement he requested. The lawyer
[attorney] for the litigant who brought
the action [plaintiff] asked for [re-

I awyers should not repeat them-

What's Another Word
For “Synonym™?

By GERALD LEBOVITS

quested] an adjournment [postpone-
ment].” Confusing and affected, no?
Consistency

Be consistent in tone: Do not be for-
mal in one place but informal in an-
other. Be consistent in point of view:
Do not use your point of view in one
place and the reader’s in another. Be
consistent in reference: Do not write
“this advocate” in one place, “this
writer” in another, “I” in a third. Be
consistent in voice: Do not write “this
Court finds” in one place but “it is
found” in another.

Repetition

Repeating key nouns, verbs, arti-
cles, and prepositions adds power and
aids comprehension. Repetition makes
writing powerful, clear, and consistent.
Repetition cures inelegant variation.

Notice the repetition of the preposi-
tion fo in the Pledge of Allegiance: “I
pledge allegiance to the flag of the
United States of America and to the re-
public for which it stands . . ..” From
Anatole France: “The law in its majes-
tic equality, forbids the rich as well as
the poor fo sleep under bridges, to beg
in the streets, and fo steal bread.”?
From The Bard: “I come to bury Cae-
sar, not to praise him.”?

This is how Justice Robert Jackson
repeated the preposition by: “I should
concur in this result more readily if the
Court could reach it by analysis of the
statute instead of by psychoanalysis of
Congress.”*

Repeating the article: “The law
clerk and the confidential secretary are
appointed.” Without the repetition, the
law clerk and confidential secretary is
one person.

Repeating the same word adds
thetorical power to writing and speak-
ing. President George W. Bush on Sep-
tember 11, 2001: “These acts shattered
steel, but they cannot dent the steel of
American resolve.”

We celebrate the Reverend Dr. Mar-
tin Luther King Jr., not only because of
what he stood for and what he said,
but also because of his artful use of
rhetorical repetition—with paral-
lelism—to say it: “[S]ay that I was a
drum major for justice. Say that [ was a
drum major for peace. I was a drum
major for righteousness. And all of the
shallow things will not matter.”

Repeating the same word for
the same thing strengthens
and clarifies. Repetition

is boring only to novices.

Some devices of rhetorical repeti-
tion:®

Anadiplosis. Repeating the last word
of one clause at the start of the next:
“His life was just; just will be his re-
ward.”

Anaphora. Repeating the same word
or words at the start of successive
clauses. Justice Black: “Freedom to
publish means freedom for all and not
for some. Freedom to publish is guar-
anteed by the Constitution, but free-
dom to combine to keep others from
publishing is not.””

Antanaclasis. Repeating a word that
has different meanings. Fuller: “It is
the justice’s clerk that makes the jus-
tice.”®

Antimetabole. Repeating words in
successive clauses in reverse order.
“She worked to live. She did not live to
work.”

Chiasmus. Repeating words in in-
verted order. Judge Cardozo: “Jurisdic-
tion exists that rights may be main-
tained. Rights are not maintained that
jurisdiction may exist.”’

Epizeuxis. Repeating words without
interruption. The Creed of Law: “Jus-
tice, justice shall you pursue . . . .""

CONTINUED ON PAGE 61
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