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hey wanted us to be afraid.
TThey wanted us to collapse into
a heap of human rubble just like
the steel and concrete towers they
brought down on September 11. They

wanted us to panic, to abandon our
ordered society and the laws that

PRESIDENT'S

ery. Our Committee on Mass Disaster
Response had been formed in the
wake of the crash of TWA Flight 800
to respond to emergencies in New
York State. We were prepared for
what prior to September 11 we
thought would constitute a “mass
disaster.” We had established rela-

bind it together. More recently, they
have tried to make us afraid to open
our own mail, for fear of contracting
deadly diseases. They have failed
miserably in these efforts. They have
succeeded only in creating an Ameri-
can people united in resolve against
them, and a world community that
overwhelmingly condemns their ac-
tions.

There have been so many words
written about the diabolical terrorist
attacks on the United States. For an
event that defies description, it has
been a subject to which countless au-

tionships with federal and state
emergency management organiza-
tions and the National Transporta-
tion Safety Board, and had been
involved in the preparation of legis-
lation and regulations addressed to
the rights of air crash victims. We
knew what needed to be done, but
now we needed to do it on an un-
precedented and almost unfath-
omable scale. There would be thou-
sands of victims whose families
would need a broad range of legal
services, beginning with the issuance
of death certificates, to questions of

thors far more facile with the pen
than I have applied their talents. I do
not presume to add to their efforts.
Indeed, words are inadequate to
measure the cataclysmic loss of life
and property; to portray the images
of fire, smoke and death that will be forever etched in
our minds; to pay tribute to the bravest of the brave,
many of whom sacrificed their own lives in the valiant
rescue effort; and to describe the immediate and irre-
versible psychological transformation that the attack
worked on our culture and national psyche.

We will never be the same. For centuries to come,
schoolchildren will learn about the war on terrorism
that began in 2001, and will read the story of the deci-
sive victory of the forces of freedom, a story that has
only recently begun to unfold. As with December 7,
1941, and November 22, 1963, infamous dates of the
20th century, all of us will remember where we were on
September 11, 2001, when we heard the news. For me,
word came on the New York State Thruway. I was dri-
ving north to Albany to attend the two-day Access to
Justice conference, organized by Justice Juanita Bing
Newton, which otherwise would have been the focus of
this column. Shortly after 9 a.m., our executive director,
Pat Bucklin, called me to ask whether we should acti-
vate our Disaster Response Team in light of the events at
the World Trade Center. I asked, in all innocence, “What
happened at the World Trade Center?”

From that moment on, the resources of the New York
State Bar Association were marshaled for disaster recov-

STEVEN C. KRANE
“We Shall Never Yield”

estates, landlord-tenant, consumer
credit, insurance and workers’ com-
pensation law, just to name a few.
There would be thousands of
lawyers whose offices were de-
stroyed, or who would be unable to
gain access to their offices indefinitely. And there would
be lawyers who perished in the attack. Many people
would need help.

The planning began at the Access to Justice Confer-
ence itself. On breaks, in the evenings, the bar leaders
present—and there were many—met frequently to de-
termine what services the organized bar could perform
and to make preliminary determinations regarding how
we could marshal the forces necessary to provide the
maximum assistance possible. Where would the assis-
tance come from? That turned out to be the easiest ques-
tion to answer. We established a toll-free number (1-877-
HELP-321) and e-mail address (help321@nysba.org) to
serve as a clearinghouse of information. We were
flooded with offers of pro bono assistance from lawyers
all over New York, as well as from New Jersey, Con-
necticut, Pennsylvania, and throughout the nation. Our
sections, most notably the Trusts and Estates Law Sec-
tion, the Real Property Law Section and the Tort, Insur-
ance and Compensation Law Section, immediately mo-
bilized and developed plans to deal with the legal needs

Steven C. Krane can be reached at 1585 Broadway, New
York, N.Y. 10036
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PRESIDENT’'S MESSAGE

of those who were affected by the attack. ABA President
Bob Hirshon called on the afternoon of the 11th to offer
his sympathies, to discuss the ABA’s disaster response
capabilities and to coordinate our respective activities in
New York.

Letters of sympathy and offers of help arrived as well
from bar associations across the United States and from
all over the world. Lawyers from places as far away as
Oklahoma, which has seen its share of man-made and
natural disasters over the past few years, and the Is-
lamic Republic of Iran offered their condolences and
support. This worldwide sentiment was even more ap-
parent at the recent meeting of the International Law
and Practice Section of the Association in Rio de Janeiro,
where lawyers from North and South America, Europe
and Asia gathered to discuss issues of common interest.
I came away from that meeting more convinced than
ever that lawyers everywhere share a common bond,
and that we as an international profession stand com-
mitted to government by the rule of law and justice
for all.

Back home, leaders and members of the Association
of the Bar of the City of New York, the New York
County Lawyers Association and other county and spe-
cial-interest bar associations from throughout the met-
ropolitan area have worked selflessly side by side, all
seeking only to do whatever they could to alleviate the
suffering. Literally thousands of lawyers have called
with but one repeated question: “How can I help?” All
will be needed, as we respond to needs of those affected
by the attack. People with temporary office space to do-
nate, with computer or other office equipment to spare,
or with office personnel to offer, called to make their
willingness known. Lawyers displaced by the attack
called as well, and we have been matching willing
donors with those in need.

We have worked closely with the courts, particularly
Chief Judge Kaye and Chief Administrative Judge Lipp-
man, to deal with the myriad of problems and issues the
attack engendered. We have worked with the offices of
Governor Pataki and Mayor Giuliani and with state and
federal legislators to help find solutions to the legal is-
sues at hand. All have worked together in a spirit of un-
bridled cooperation. No egos, no suggestion of “turf.”
Just Americans working together, trying to cope with
the unspeakable tragedy.

I do not need to tell anyone reading this message that
it has been a remarkable few weeks. We have watched
our country unite behind a common cause as only it can.
We have seen the community of America bond together

as never before. And we have seen the best side of the
legal profession. Lawyers by the thousands seeking to
help. For several days I had, literally in my pocket, a
press release ready for issuance at the first sign of prob-
lems to warn lawyers that solicitation of clients is un-
ethical and illegal, in the hope of preventing the venal
displays we have seen in prior disaster situations. That
press release has never been issued. It has simply not
been needed. The behavior of the bar has been exem-
plary. It is unfortunate that it takes moments like these
to restore our pride in ourselves as a profession, but so
be it. We are seeing the best the legal profession has to
offer. Our spirit of pro bono service cannot be restrained
for long and is transcending all of the artificial barriers
we have placed in its path. We are desperately needed
by victims of war and are coming willingly to their aid.
It is a very special time to be a lawyer. It is a time to be
proud.

Let our enemies see how a free country responds to
outrageous and senseless acts. Let them see how a coun-
try that prides itself on its justice system and framework
of laws responds when struck a murderous blow. We
shall heal, we shall endure, and we shall never yield.

EDITOR'S

Praise for Miller Article

just received my September 2001 issue of the Journal,

and wanted to thank Henry Miller, Esq. for writing an
outstanding article, Learning to Love: The Trial Lawyer’s 14
Challenges, and the Journal editors for choosing to print
it.

The article was riveting, yet sad. It is a very true re-
minder that although the “system” may not work some-
times, things do work out in the end. Mr. Miller brought
the trial alive for me—so much so that even though I
had to put the article down several times, I couldn’t wait
to finish reading it and find out if the truth came out.
I'm glad it did, and I hope Mr. Izzo can find justice. If
Mr. Miller should ever decide to give up trial work, I am
sure that he can find a publisher that will want his work
on paper.

Shari Lee Sugarman, Esq.
Torre Lentz Gamell Gary & Rittmaster, LLP
Jericho, N.Y.
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Special Procedures for Victims
Of the World Trade Center Tragedy
Provide Expedited Access to Assets

By WALLACE L. LEINHEARDT

ter that killed many whose remains are unlikely to be

found, two options are available to accelerate the pro-
cedures that must be followed to obtain death certifi-
cates and institute Surrogate’s Court proceedings.

One option, involving an amendment made to the
N.Y. Estates, Powers and Trusts Law (hereinafter EPTL)
last year that speeds the process of having the Surro-
gate’s Court declare someone to be dead, has been en-
hanced by an agreement of the Surrogate’s Court Judges
to waive some of the normal procedural requirements.
The other is an “Expedited Death Certificate Procedure”
established by the New York City Chief Medical Exam-
iner’s Office. It uses the principles in the EPTL amend-
ment to establish standards for obtaining a death
certificate without the need for a Surrogate’s Court dec-
laration of death.

EPTL Option Under EPTL 2-1.7, a person can be de-
clared dead if a diligent search has been made and the
individual cannot be located after a continuous absence
of three years. An amendment to EPTL 2-1.7, effective
August 30, 2000, allows death to be established in less
than three years, if clear and convincing evidence indi-
cates the most probable date of death. The statute also
provides that exposure to a “specific peril of death” may
be sufficient to determine, at any time after the expo-
sure, that death occurred less than three years after an
absence began.

The change was an outgrowth of the dilemma that
arose when the remains of 16 passengers and one crew
member on TWA Flight 800, which crashed on July 17,
1996, could not be found. Their names were on the man-
ifest of those aboard the aircraft, and there were no in-
dications that they had failed to board the flight. Based
on that manifest, the Suffolk County medical examiner
on September 25, 1996, issued death certificates for them
even though their bodies had not been recovered.

After the World Trade Center attack, a group of vol-
unteer attorneys with Surrogate’s Court experience
began a dialog on how existing law could be used to as-
sist the families of victims whose remains would never
be identified or would not be identified for many
months.

I n the aftermath of the attack on the World Trade Cen-

An immediate problem was that, ordinarily, a notice
of absence in such a proceeding has to be published in a
paper of general circulation for four successive weeks.
In the New York metropolitan area, the cost of publish-
ing such a notice can be more than $1,000. The four-
week requirement means that a hearing cannot be
scheduled for six to eight weeks from the date the cita-
tion is issued. In addition, a guardian ad litem is nor-
mally appointed to protect the interests of the absentee
and to file a report.

After the September 11 attack, the New York area
Surrogates agreed that in a proper case arising from the
World Trade Center, they would waive publication of
the notice and provide instead for service on a desig-
nated individual. That designated individual would
then serve as guardian ad [item. A return date for a hear-
ing would be set in approximately two weeks.

The courts also indicated that they would grant Let-
ters of Temporary Administration under N.Y. Surro-
gate’s Court Procedure Act 901 (hereinafter SCPA)
forthwith. Such Temporary Letters would enable the
family members to have access to the absentee’s funds
and to take appropriate steps to protect the absentee’s
assets. See pages 16-20 for the sample form.

Expedited Death Certificates Although the Surro-
gate’s Court procedures promised to provide great as-
sistance to the victims” families, there was concern that
until the EPTL process was completed and a death cer-

WALLACE L. LEINHEARDT, a trusts and
estates attorney who practices in Gar-
den City, is a former chairman of the
Surrogate’s Court Committee of the
Trusts and Estates Law Section of the
NYSBA. On behalf of the NYSBA, he
served as a liaison with other bar asso-
ciations, relief agencies and govern-
ment officials working to aid families
of those who died in the World Trade Center attack. A
graduate of Miami University in Florida, he received an
LL.B. and an LL.M. from Brooklyn Law School.
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tificate was issued, insurance companies, financial insti-
tutions holding Totten trust accounts, and trustees of
IRA and 401 (k) plans would not be willing to make pay-
ments that are normally permissible upon presentation
of a death certificate without a probate or administra-
tion proceeding.

The solution was a successful effort to establish stan-
dards under which the New York City Chief Medical
Examiner (whose office is responsible for issuing death
certificates for all those killed in the World Trade Center
complex) to issue a death certificate, based on the same
type of proof that must be submitted to a Surrogate’s
Court in an EPTL 2-1.7 proceeding to establish exposure
to a specific peril of death.

Printed on pages 10-14 are copies of the forms devel-
oped by the New York City Corporation Counsel’s Of-
fice in collaboration with the Chief Medical Examiner.

Once the death certificate is issued, normal proce-
dures can then be followed to obtain assets available to
a decedent’s named beneficiaries. The death certificate
also provides the prerequisite to obtaining Letters Testa-
mentary or Letters of Administration, without an EPTL
2-1.7 proceeding, if the victim also had assets that do not
have a beneficiary designation and thus require an ex-
ecutor or administrator approved by the Surrogate’s
Court.

The expedited procedure is not available to all per-
sons affected by the loss of a someone who died at the
World Trade Center, however. It does not cover out-of-
wedlock relationships (either heterosexual or homosex-
ual, except for homosexual partners who have regis-
tered with the New York City Clerk, pursuant to
Executive Law Order 123), a divorced parent of a minor
child who would otherwise be eligible to receive Letters
of Administration after becoming guardian of the prop-
erty of the infant, and the next of kin of apparent victims
who were not regularly employed but might have been
at the World Trade Center at the time of the attack. A
nominated executor who is not “next of kin” also does
not appear to be a person who can use the expedited
procedure to obtain a death certificate.

The expedited procedure does not change the nature
of the joint account, a Totten trust account, a beneficiary
under a life insurance policy or an IRA designation. It
simply provides the death certificate required before an
otherwise eligible beneficiary can process a claim.

As of late October, 1,860 applications for expedited
death certificates had been received by the corporation
counsel’s office and 1,641 had been resolved. Only time
will tell whether the low response to the procedure re-
flected the reluctance of relatives to acknowledge that
loved ones had died, or circumstances that precluded el-
igibility under the rules promulgated by the medical ex-
aminer’s office.

For those not eligible to obtain expedited death cer-
tificates, the EPTL 2-1.7 procedures must be used. When
the process is complete, a death certificate can then be
issued, clearing the way to obtain assets with benefi-
ciary designations and to file for probate or administra-
tion if necessary.

Attorneys should be familiar with both types of pro-
ceedings in order to represent clients effectively. If the
requirements for an expedited death certificate can be
met, the process is not only faster but likely to be less
emotionally painful for the family than court proceed-
ings would be.

Other Issues Still unclear in late October was the
question of who would be eligible to apply for the var-
ied and substantial benefits being made available to vic-
tims. They may simply be available to the victim’s next
of kin, but it may also be necessary for an estate repre-
sentative to be named. The question arises because a
distributee or nominated executor of a will is ordinarily
the person eligible to bring on an EPTL proceeding for a
declaration of presumed death. There may also be con-
flict if the victim had a will that did not provide for dis-
tribution of the estate in accordance with the laws of in-
testacy.

In a further effort to expedite the process of making
claims, Governor Pataki issued Executive Order No.
113.24 suspending the statute of limitations, waiving
service of process, and waiving venue and jurisdiction
requirements. Many attorneys are concerned that while
this was done in an effort to accommodate the victims’
families, the effect will be to confuse and mislead title
companies and others dealing with estate issues, be-
cause proceedings may not be filed in the county where
the decedent was domiciled. The Governor also directed
companies licensed to issue insurance in New York State
to make payment on their policies without a death cer-
tificate.

An Application for Appointment of a Temporary Ad-
ministrator of the Estate of an Absentee may also be
made pursuant to SCPA 901(2). When used in conjunc-
tion with the EPTL proceeding, a proposed administra-
tor can obtain immediate relief to manage the assets and
deal with the liabilities of an absentee. This proceeding
may be commenced at any time, even before the full
EPTL 2-1.7 process is complete.

Various chief clerks of the Surrogate’s Courts in the
metropolitan area have indicated an intention to pro-
vide same-day issuance of Temporary Letters to enable
victims’ families to avoid financial losses resulting from
an inability to access the absentees” accounts.

Samples of the latest forms and procedures referred
to in this article are available through the New York
State Bar Association Web site, www.nysba.org.
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_ WoRLD TRADE CENTERFORMS ______

AFFIDAVIT BY PERSON WITH PERSONAL KNOWLEDGE
FOR ISSUANCE OF DEATH CERTIFICATE

STATE OF )
ss.:
COUNTY OF )
I being duly sworn, state as follows:

1. Ireside at (insert street address, town/village, county, state and zip code).
2. Tunderstand that this affidavit is made to assist in a determination that

(insert name of missing person) (the “missing

person”) died as a result of the disaster at the World Trade Center.

3. Tam to the missing person (state

relationship to the missing person) and have personal knowledge of the
whereabouts of the missing person on September 11, 2001. I last saw or heard

from the missing person on

4. The basis of my belief that the missing person was at the World Trade Center,

or in its vicinity, on September 11, 2001, is as follows:

5. To the best of my knowledge, the missing person has not been seen or heard
from since September 11, 2001.
6. The following efforts have been made to locate the missing person,

without success:

7. The personal particulars of the missing person will be used to complete the
death certificate. They are as follows:

(a) The missing person’s usual residence: (insert street and house number
and apartment number; city, town or location; county and state or foreign
country; and zip code).

(b) Is this address inside the city limits of the city or town above?

(c) Did the missing person serve in the U.S. armed forces?

If yes, specify the dates of such service: From: To:

(d) Marital status:
[ 1Never Married [ ] Widowed [ ] Married or Separated [ ] Divorced

(e) Name of surviving spouse or domestic partner (if wife, give maiden name):

(f) Date of birth (month: spell-out, day, year):

(g) Age at last birthday (if under one year, specify months and
days).

(h) Social security number:

(i) Usual occupation (kind of work during most of working lifetime, do not

enter “retired”):

(j) Kind of business or industry:

(k) Birthplace (city and state or foreign country):
(1) Education (check highest grade completed):
[ 1 Elementary/Secondary (0-12) or
[ 1 College (1-4 or 5+).
(m) Other names by which the missing person was known:

(n) Name of the missing person’s father:

(0) Maiden name of the missing person’s mother:

(p) The missing person’s race (check all that apply):
[ 1 White
[ 1 Black
[ ] Asian
[ ]

(Asian Indian, Chinese,

Other: Specify:
American Indian, etc.)

(qQ) Ancestry (e.g., African American, Chinese, Cuban, German, Italian,

Puerto Rican):

(r) Was the missing person at work on September 11, 2001?

8. Nearest next of kin:

9. Current address of nearest next of kin:

Signature

Print name

Address

Telephone (include area code):

Day:
Evening:
Other:
Sworn to before me on the
day of 2001.

Notary Public

AFFIDAVIT BY GOVERNMENT OFFICIAL CONCERNING
GOVERNMENT EMPLOYEES INVOLVED IN RESCUE EFFORTS
FOR ISSUANCE OF DEATH CERTIFICATE

STATE OF )
8S.:
COUNTY OF )
1, , being duly sworn, state as follows:
1. Iam the (title) of (division), with

(agency), located at

and am familiar with the records maintained by such office.

2. (Name, social security number, date of birth) was an employee of
assigned to assist in rescue and recovery efforts at the World Trade Center on

September 11, 2001 and has not been heard from since that time.

Signature
Print Name
Title
Sworn to before me on the
_ day of ,2001.

Notary Public

10
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_ WoRLD TRADE CENTERFORMS _____

AFFIDAVIT BY REPRESENTATIVE OF THE AIRLINE

STATE OF )
sS.
COUNTY OF )
1 being duly sworn, state as follows;

1. T am the duly authorized representative (provide title) of

(airline name).

My office is located at

2. The enclosed document is the duly certified flight manifest of

(airline name), Flight #

which crashed into the World Trade Center on September 11, 2001.

Signature
Print name
Title
Sworn to before me on this
day of 2001.

Notary Public

SURROGATE'S COURT OF THE STATE OF
COUNTY OF

In the Matter of the Application of

| AFFIDAVIT IN
for Letters of Temporary Administration SUPPORT OF
and Letters of Administration JUDICIAL
concerning the Estate of DECLARATION
OF DEATH
Index No.

Absentee and Alleged Deceased,

and for a decree judicially declaring that
the above-named absentee is deceased,
pursuant to New York Estates, Powers and
Trusts Law Section 2-1.7(b), together with
Other and further relief.

AFFIDAVIT BY EMPLOYER FOR ISSUANCE OF DEATH CERTIFICATE

STATE OF )
8S.:
COUNTY OF )
1, , being duly sworn, state as follows:
1. Tam the (title) of (firm or
business) with offices located at and am

familiar with the records of the firm/business and the efforts described herein.
2. On September 11, 2001, said firm/business maintained offices at s
New York, New York, within the World Trade Center complex.
3. (Name / Social Security number / Date of birth) was employed by said
firm/business on September 11, 2001.
4. Said person is believed to have been at the offices located at
within the World Trade Center on September 11, 2001. The basis for my belief

is

5. To my knowledge, there has been no contact from said missing person since
September 11, 2001.
6. The following efforts have been made to locate said missing person, without

success:

Signature
Print Name
Sworn to before me on this
day of ,2001, Title
Notary Public

being duly sworn, deposes and says, upon

information and belief as follows:

1. Treside at and am employed by
having an office at

in the capacity of

2. The absentee and alleged decedent, was also

an employee of

in its New York City office, and

held the position of
3. In such capacity, was
on the floor of World Trade Center in New

York, New York, on Tuesday, September 11, 2001.

4. At 8:48 a.m. on Tuesday, September 11, 2001, an American Airlines airplane
crashed into the top floors of the building located at One World Trade Center,
causing an explosion and conflagration both within and without the building. At
approximately 10:28 a.m. on Tuesday, September 11, 2001, the building located at
One World Trade Center, New York, New York, collapsed.

5. did not report to our office later that day,

nor has she returned to work. Despite our efforts to contact

we have not been able to do so, nor have we received any communication from

6. Based on the foregoing, it is believed that was

tragically killed in the disaster that occurred at the World Trade Center on

Tuesday, September 11, 2001.

Signature

Sworn to before me this

day of 2001

Notary Public

Journal | October 2001
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_ WorLD TRADE CENTER FORMS _____

Editor’s Note: This form and the Affidavit in Support of Judicial Declaration of Death on the previ-
ous page were developed by Mark Brosnan, counsel to the Public Administrator of Nassau County. This form
also provides a guidance for other situations in which EPTL § 2-1.7(b) applies.

SURROGATE'S COURT OF THE STATE OF

COUNTY OF
In the Matter of the Application of :
, AFFIDAVIT IN

for Letters of Temporary Administration : SUPPORT OF
and Letters of Administration PETITION FOR
concerning the Estate of : LETTERS OF

TEMPORARY

, : ADMINISTRATION

AND LETTERS OF
Absentee and Alleged Deceased, : ADMINISTRATION
and for a decree judicially declaring that : Index No.
the above-named absentee is deceased,
pursuant to New York Estates, Powers and
Trusts Law § 2-1.7(b), together with other
and further relief. :

. . . X
STATE OF )
) ss.
COUNTY OF )
y , with offices at

, being duly sworn, hereby deposes and says, upon

information and belief, as follows:

1. I am the Petitioner herein and have filed a Petition for Letters of Temporary Administration
and Letters of Administration in the above-referenced proceeding (the "Petition"). Pursuant to
New York Estates, Powers and Trusts Law ("EPTL") § 2-1.7(b), the Petition also seeks a decree
adjudging and declaring that the absentee and alleged decedent, ,
died on September 11, 2001, at the World Trade Center, New York, New York, as a result of her
exposure to a specific peril of death.

2. The absentee and alleged decedent, (the "Alleged Decedent"),
was

3. Through counsel, my office has performed a preliminary investigation into the next of kin of
the Alleged Decedent, through telephone interviews with the Alleged Decedent’s
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_ WortD TRADE CENTER FORMS _____

4. The Alleged Decedent

[Complete the paragraph with information about missing person (e.g., age, citizenship,
domiciliary, address]

[Complete the paragraph with information about family member who supplied information about
the next of kin (State relationshjp to Alleged Decedent and other personal information).]

[Complete paragraph with information about Alleged Decedent's next of kin.]
Is Alleged decedent's next of kin a non-domiciliary alien?

In connection with Alleged Decedent’s employment by , the
Alleged Decedent worked in the office at the World Trade Center, New York, New York.

5. As more fully set forth in the accompanying affidavit of , to

which the Court is respectfully referred, the Alleged Decedent was present in the World Trade
Center at 8:45 a.m. on September 11, 2001, and has not been heard from since such time.

6. Itis respectfully requested that the Court take judicial notice of the following facts:
a. At 8:48 a.m. on Tuesday, September 11, 2001, a hijacked Boeing 767 airplane en
route from Boston's Logan Airport to Los Angeles International airport, designated as
American Airlines Flight 11, disastrously crashed into the top floors of the building
known as and located at World Trade Center (the "Disaster").
b. This crash caused an explosion and conflagration both within and without the
building.
c. At 10:28 a.m. on Tuesday, September 11, 2001, the building located at One World
Trade Center, consisting of 110 stories, collapsed and formed an enormous smoke-filled

pile of steel, concrete and other materials and debris.
d. At the time of the collapse, the building contained an undetermined number of men
and women who are still missing.

7. Despite ongoing search and rescue efforts, the Alleged Decedent has not been found. The
Alleged Decedent has not been heard from or seen by family members, neighbors, friends or co-
workers since the Disaster.

8. As set forth in the accompanying affidavit of , the family of
the Alleged Decedent has registered the name and other biographical information of the Alleged
Decedent with the NYC Family Assistance Center. The Alleged Decedent has not been treated
by any of the New York City, New Jersey or Nassau County hospitals which received victims
from the Disaster.
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9. No death certificate has yet been issued for the Alleged Decedent.

10. It is respectfully requested that the Court dispense with the requirement that a death
certificate be filed upon the application for Letters of Administration, and that the Court exercise
its discretion to accept alternate evidence of the Alleged Decedent's death in lieu of a death
certificate in accordance with Rule 207.15 of the Uniform Rules for Surrogate's Court. 22
N.Y.C.R.R. § 207.15.

11. Pursuant to EPTL § 2-1.7(b), it is respectfully requested that the Court schedule a hearing for
the purpose of determining whether the Alleged Decedent should be judicially declared deceased
by reason of her exposure to a specific peril of death on September 11, 2001, at the World Trade
Center, New York, New York.

12. Pursuant to SCPA § 403(2), it is also respectfully requested that the Court appoint a guardian
ad litem to represent the interests of the Alleged Decedent, as an absentee, through and including
the hearing and determination of the status of the Alleged Decedent. Moreover, based on the
foregoing circumstances, Petitioner requests an order, pursuant to SCPA § 307(3), directing
service of process upon the Alleged Decedent, as required by SCPA §§ 1003(1) and 902(1), by
personal delivery of a citation and all other papers filed herein to the guardian ad litem appointed
to represent the Alleged Decedent.

13. The Alleged Decedent owned an interest in a one-family dwelling and real property known as
and located at (the "Premises"). Letters of Temporary

Administration must issue to the Public Administrator of County in order

that the Premises may be properly secured and insured. Additionally, the Alleged Decedent has
an interest in a vehicle, which needs to be removed and secured.

WHEREFORE, your deponent respectfully requests that the requested Letters of Temporary
Administration be granted, and after a hearing, the issuance of a decree adjudging and judicially
declaring that the Alleged Decedent is deceased, and the granting of Letters of Administration to her.

Petitioner name

Petitioner position
Sworn to before me this

day of , 2001

Notary Public
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Records and Information Management
Programs Have Become Vital
For Law Firms and Clients

By CRISTINE S. MARTINS AND SOPHIA J. MARTINS

hen a U.S. District Court in New Jersey im-
Wposed a $1 million sanction on Prudential In-

surance Co. in 1997 for having destroyed
records, even though there was no evidence of willful
misconduct, the ruling sent shock waves through cor-
porations. In addition to the fine, Prudential was or-
dered to pay substantial attorney’s fees and to present to
the court within 30 days “a written manual that embod-
ies Prudential’s document preservation policy.”!

The decision made Prudential and many other orga-
nizations startlingly aware of how records and informa-
tion management (RIM) programs® have become an es-
sential for all types and sizes of businesses, and for the
law firms that represent them. The message has been re-
inforced by subsequent cases that have struggled with
the availability of records in this Information Age.

When it comes to the production of documents in
discovery, sanctions can and have been imposed both
for failure to produce documents and for their overpro-
duction. In Levene v. City of New York,> Federal Judge
Loretta A. Preska of the Southern District of New York
dismissed the plaintiff’s claims entirely for what she
called the “dumping” of more than 10,000 pages on the
defendants, as well as other failures to comply with
discovery orders.* Relying on the factors set forth in
Spencer v. Doe,” a 1998 Second Circuit decision that ad-
dressed similar issues, she concluded that dismissal was
warranted in view of the duration of non-compliance
with the discovery request, the fact that the plaintiff had
been on notice that failure to comply could result in dis-
missal, the likelihood that the defendants would be prej-
udiced by continued delay of the proceedings, and her
belief that a lesser sanction would not remedy the situa-
tion.® In essence, the plaintiff received the ultimate sanc-
tion for failing to limit the production to only the spe-
cific documents needed to move the case forward. From
a RIM standpoint, one might wonder whether the suit
would have continued successfully if the plaintiff had
provided better organized files or a better index.

Nevertheless, overproduction of records is not as
common as failure to produce records. During the same
week in June 1999 that the Levene case was decided, the

Second Circuit affirmed an adverse inference jury in-
struction based on a finding that the defendants had ex-
hibited gross negligence in producing and preserving
documents. The case, Reilly v. NatWest Markets Group,
Inc.,” involved the last-minute production of documents
that had been sought for months. The court had in-
structed the jurors that they could draw an adverse in-
ference against defendants if they found that the defen-
dants had delivered the documents in an untimely or
incomplete fashion. The documents, which had been be-
latedly found in an office pantry and delivered to the
plaintiffs only two days before trial, were also alleged to
have been “sanitized” of all but publicly available infor-
mation.®

It is important to note that the judge delivered the in-
struction to the jury based on a finding that defendants
had been grossly negligent in locating and protecting
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The documents and rolled drawings came into the warehouse
in deplorable condition, and after inventory and reboxing,
were much more uniform. This photo represents how they ar-
rived at the warehouse.

the files in question, not on the basis that the defendants
had intentionally withheld or destroyed evidence, and
not on any finding that the defendants had acted in bad
faith. The Second Circuit’s opinion stressed that the
level of fault necessary for supporting an adverse infer-
ence instruction should be considered on a case-by-case
basis, saying that “a finding of bad faith or intentional
misconduct is not a sine qua non to sanctioning a spolia-
tor with an adverse inference instruction.”

But such a sanction could have been avoided if the
documents had been filed and stored properly accord-
ing to RIM principles, rather than stuck out of sight,
probably unlabeled, in an office pantry. Imposition of
RIM procedures can assure that documents are easily
found; identified to answer specific discovery demands;
and in good condition for easy copying, imaging or
other reproduction methods.

Not knowing where records are can also be a prob-
lem, as the plaintiff’s attorney in GMA Accessories, Inc. v.
Positive Impressions, Inc."” learned in May 2000, when the
federal court for the Southern District of New York or-
dered the plaintiff to pay all of the defendants’ reason-
able attorney fees and expenses incurred in repeated
attempts to secure records from the plaintiff’s ware-
houses. The plaintiff was ordered to pay an additional
$10,000, and the plaintiff’s attorney was sanctioned
$5,000 for “misrepresentations to the court and tactical
maneuvering.”!!

A spoliation charge was brought against the GMA
plaintiff after the defendant had repeated problems in-
specting records. The spoliation doctrine has gained in
popularity in the past two decades and is likely to con-
tinue to do so, as both paper and electronic records poli-
cies come under the scrutiny of courts. Spoliation comes
from the legal maxim omnia praesumuntur contra spolia-
torem, which means “all things are presumed against the
destroyer.”*> Most commonly, the sanction imposed for

a finding of spoliation is an adverse inference against
the party that fails to produce requested evidence.”

In the GMA case, the plaintiff claimed that it had in-
advertently destroyed certain records when it moved all
its records to the corporate offices in Secaucus, N.J., in
early 2000. A paralegal for the defendant’s firm testified
credibly that he went to two separate locations in Se-
caucus in an attempt to inspect records but was told that
the records he was there to inspect were really in a New
York City location. The court also took into considera-
tion the rather dramatic delivery of several large boxes
of records to the courtroom in the midst of the hearing
saying, “The Court finds this significant given the pre-
vious position taken by GMA, that the production was
‘overly burdensome,” and inspection of the documents
was the only means by which the discovery was made
accessible to the defendant.”**

Finding the paralegal’s testimony credible, the court
said the paralegal was “affirmatively misled”" in rela-
tion to the location of the documents, and the events re-
lated to trying to locate the records not only damaged
the plaintiff’s credibility but also led the court to find
that the plaintiff had acted willfully. What the court
found to be the plaintiff’s willful conduct was the basis
for imposing sanctions. Although this conduct was
found to be willful, it is important to realize that even in
the absence of willful misconduct, loss of records can
damage credibility and sometimes lead to sanctions, as
it did for Prudential Insurance.

Prudential Case

The Prudential case involved the destruction of files
by Prudential employees in several locations after the
commencement of an action against the company. Al-
though the court found no evidence of willful miscon-
duct, the sanctions imposed on Prudential for the de-
struction of this evidence were, considerable, a total of
$1 million plus attorneys fees.!® Even more interesting
from a RIM perspective was the court’s willingness to
examine, in minute detail, the document-retention poli-
cies of Prudential. As part of its judgment, the court or-
dered Prudential both to implement a RIM program and
to provide proof of its compliance by submitting a pro-
gram manual to the court within 30 days of the judg-
ment."”

Such a directive was almost unheard of until the de-
cision in Prudential was published. This willingness of
the court to essentially order the creation of a RIM pro-
gram sent shock waves through not only big business,
but also the RIM community. To this day, many infor-
mation professionals point to this case as one of the
most compelling reasons to implement RIM. Also, the
newer cases regarding electronic records management
and discovery are increasing awareness of the need for

CONTINUED ON PAGE 24
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Records and Information Recovery
In the Wake of September 11, 2001

For those who work with records and informa-
tion, the television images of millions of pieces of
paper floating down from the sky after the Septem-
ber 11 attack on the World Trade Center were a chill-
ing sight.

Records professionals also knew the enormous,
immediate impact that the attack would have on
companies that did not have disaster recovery
plans—not only for paper records but for the elec-
tronic records housed in the many destroyed com-
puters in those buildings.

Off-site storage vendors, many of whom have
warehouses across the Hudson River in New Jersey,
were ready with hand trucks and personnel willing
to walk boxes of records across the George Wash-
ington Bridge, which was closed to vehicular traffic
in the hours immediately after the attack. Some off-
site storage vendors reported losing trucks that had
been transporting records to and from the World
Trade Center and surrounding buildings that day,
although their personnel were able to escape safely
from the scene. Off-site storage of paper records, as
well as backup systems for electronic records,
would be put to the test in the following days.

Many companies that did have disaster recovery
plans—mostly designed in more naive times in
preparation for Y2K—were found lacking. As a re-
sult, many companies are reevaluating and revamp-
ing disaster recovery/business resumption plans
that never thought to take into account such hor-
rendous possibilities as those that occurred at the
World Trade Center.

One of the best-known names in the risk insur-
ance field, Marsh Inc., reported the loss of more
than 290 persons out of approximately 1,900 em-
ployees in their family of companies that had offices
in the two towers of the World Trade Center. Yet
with such terrible losses, they were up and running
from alternate locations, with most critical systems
restored within four days. They have since set up a
series of conference calls for their clients to discuss
their response and the lessons learned from the site,
indicating to them their own high level of pre-
paredness for disaster.

Others were not so lucky. Most television view-
ers watched as the emergency response groups
from New York City scrambled for a new command

center. Less publicly, the engineers of the Port Au-
thority borrowed conference rooms and work space
from some of the companies that do contract work
for them.

From a records standpoint, the Port Authority, as
one example, was in a decent position to recover
records—including key blueprints and schematics
of the structures under their control—from the ven-
dors who had been awarded their contracts. Any
paper that was in the World Trade Center is, at this
point, still a total loss, but because much of the en-
gineering work of the Port Authority is done by out-
side contractors, the blueprints the authority
needed immediately to begin assessment of damage
or further threats to bridges, tunnels and other
structures were readily available from other
sources. In this respect at least, the Port Authority
was extremely fortunate.

Most banking and financial institutions were also
in a good position to recover their records—partic-
ularly their electronic data. Almost all of the big
banking and financial institutions, many of whom
were housed in the affected area, have invested
heavily in backup systems. These include redun-
dant, live, off-site backups that essentially replicate
their entire computer system in a remote location.
Because such systems cost a great deal of money
and require highly trained information technology
professionals to oversee them on a nearly constant
basis, few firms other than banks and very large
companies have invested in them.

Of all the lessons learned from that terrible day,
perhaps the best is this—always have an emergency
plan. Creation and revision of disaster recov-
ery/business resumption plans skyrocketed to the
top of just about every organization’s list of hot pro-
jects in the days immediately after the attack, and
remain a high priority. For those unfamiliar with
this kind of plan, good information can be found on
the National Archives and Records Administration
Web site at www.nara.gov, as well as the Associa-
tion for Records Managers and Administrators Web
site at www.arma.org. The Disaster Recovery Journal
is also an excellent source of information and can be

found at www.drj.com.
Cristine S. Martins
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CONTINUED FROM PAGE 22

integrated RIM policies and programs—meaning those
that take into account not only paper records but also
records in their electronic form. It is a well-established
RIM maxim that the laws governing information apply
to all records, regardless of their form.

Electronic Records

Wal-Mart and its attorneys recently dealt with the
specter of electronic records discovery issues in GTFM,
Inc. v. Wal-Mart Stores, Inc.,'® in which Wal-Mart was or-
dered to pay $109,753.81, reduced from an initial claim
of $245,549.36, in fees and expenses by the judge, who
found that Wal-Mart had misrepresented the capacity of
its central computers to track purchases. Claiming first
that the computer system
could only produce records
from the previous five
weeks, the defendant later
disclosed that the computer
system really could produce
reports for a full year. Of
course, by the time the de-
fendant’s MIS expert related
this fact, it was too late to
generate the reports that had
been originally requested, although they would have
been available if the defendant had acted immediately
on the discovery request."

RIM principles.

In sanctioning the defendant, the judge ordered Wal-
Mart to pay the plaintiff’s fees and expenses resulting
from Wal-Mart’s failure to make accurate disclosure of
its computer capabilities. Although the judge refrained
from sanctioning Wal-Mart’s attorneys, he did note that
“whether or not defendant’s counsel intentionally mis-
led plaintiffs, counsel’s inquiries about defendant’s
computer capacity were certainly deficient.”** One can
only wonder how this rather patient attitude will
change as both attorneys and judges become more tech-
nically savvy.

AT&T also recently ran up against electronic discov-
ery problems when it was sanctioned for unintentional
spoliation of evidence involving certain computer re-
ports. In Telecom International America Ltd. v. AT&T
Corp.,”" a federal judge in the Southern District of New
York found that an adverse inference might be appro-
priate and ordered a separate hearing to determine
whether to impose such a sanction. The judge also
warned that AT&T could be held accountable for all
costs and fees in conjunction with holding such a hear-
ing.

The conflict arose over AT&T’s assertion that certain
computer data, which was sought by the plaintiff, was
routinely destroyed within days of its creation. At trial,

Preserving electronic records

for any length of years requires
organized, scheduled maintenance
and updating according to

the facts proved that, in fact, before final purge from the
computer system, the data was transferred to backup
tapes that were routinely kept for one year. The judge
found that if AT&T had responded properly to the
plaintiff’s discovery request, most of the data would
have been available, but the delay caused much of the
data to be lost due to the one-year retention policy. Al-
though the judge did not find this act to be deliberate on
the part of AT&T, he found enough cause to look into
the prospect of imposing adverse inference sanctions.?

Some legal scholars have advocated saving electronic
records longer than paper records, citing the ease of
storage and the much smaller volume of space that elec-
tronic records take up as opposed to their paper equiv-
alents.” This is a naive as-
sumption. It fails to consider
the rapidly changing state of
both hardware and software.
How many offices are still
equipped to read 8-inch
floppy disks or even the more
recent 5.25-inch floppies?
And even if the hardware still
exists, what about software
compatibility issues?

Preserving electronic records for any length of years
requires organized, scheduled maintenance and updat-
ing, according to RIM principles. The magnetic tapes
that are still very popular means of backing up systems
must be periodically re-wound and copied to newer
media because of media deterioration. In fact, any kind
of magnetic media degrades over a period of years and
should be put on a copying and updating schedule,
which can be both time-consuming and costly. Also, old
files need to be upgraded to newer versions of software
or, alternatively, old hardware and software systems
must be preserved and maintained so that older files
can be accessed and used.

These activities all come under the realm of an inte-
grated RIM program, but such safeguards require a
great deal of time, coordination, expenditure of re-
sources and commitment by the organization. Why then
would any organization want to keep electronic files
any longer than their paper counterparts? All things
considered, at this point in our technological evolution,
it is sometimes far simpler to deal with paper than elec-
tronic records, but the reality exists that we must do
both. However, any RIM professional is unlikely to cite
a justification for keeping electronic records longer than
their paper counterparts. The laws are clear and do not
typically make a distinction between retention periods
for paper versus electronic records. The retention peri-
ods apply to the information contained in the record—
not the media of the record itself.
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RIM for Law Firms

Law firms are traditionally inundated with paper. In-
creasingly, information is also received and created in
electronic form. Word-processed documents, images,
and other kinds of data sets are taking up more and
more space on law firm hard drives. Electronic discov-
ery, which has been allowed under the Rules of Evi-
dence for some time, is being used more often as
attorneys become technically savvy. As a result, the in-
formation explosion has reached critical mass in many
law firms.

Take, for example, the typical modern imaging proj-
ect. Many larger law firms with top-level corporate
clients have taken to hiring imaging vendors to create
electronic images of large quantities of paper records re-
ceived from the client as potential evidence. To facilitate
searching, the law firm has the imaging vendor create
an index entry for each document to go along with its
image. If the cost to the client is warranted, each page is
then run through optical character recognition (OCR)
software to create a full-text searchable database of all
the words on each piece of paper.**

After the imaging project is complete, the law firm
typically receives back the original boxes of paper
records, the electronic images, associated indexes and
OCR files, plus yet another set of paper “blow-back”
copies made from the images. The law firm generally re-
turns the originals to the client, then retains its own
copies in both electronic and paper format.

This poses a potential problem that only RIM can
solve. Set policies and procedures for handling informa-
tion—both electronic and paper—are required to make
the best use of available storage space, both in the office
and on the computer server. Ease and speed of retrieval
become key with large collections of documents, which
calls library-related skills into play. The creation of find-
ing aids such as filing systems, catalogs and indexes are
essential to locating needed materials quickly and effi-
ciently.

This is true during both the active life of records and
the inactive portion of their life cycle, particularly with
records such as client files. Many law firms, large and
small, tend to keep client files permanently. Although
statutes of limitations may have run out on any possible
causes of action arising from a particular case, the attor-
ney may choose to keep the file even if there is no legal
requirement. This is simply a business decision. Even
though the attorney may not work with the client for
many years, when a long-lost client does call, it is good
policy to be able to retrieve old notes and the previous
matter for future reference. Locating that file years later,
however, can often prove more trouble than it is worth,
unless a good RIM program is in place.

Photo by Cristine Martins

This photo represents one of the main danger situations for
record storage, namely the possibility of water damage from
the overhead pipe.

RIM for Clients

RIM has its place in litigation, because the litigious-
ness of modern society is a major reason why many or-
ganizations have implemented RIM. Costly delays in lo-
cating key evidence, a perception of uncooperativeness
being portrayed to the court, and even the destruction
of records before the expiration of their legally required
retention periods have led to sanctions and monetary
awards that have made big business take notice. Big
business clients are not the only ones who should have
records management policies in place, however.

Organizations of all sizes should have some sort of
basic plan regarding how long they will keep records,
together with where and how they plan to locate them
when needed. This can be as simple as having a base-
ment storage area with clearly labeled boxes for paper
records, an extra CD or two burned at periodic intervals
and stored in a remote location, and a basic knowledge
of the laws that apply to that organization’s records. Or
it could be as complex as an integrated program having
policy and procedure manuals with multi-level sign-
offs, off-site storage contracts, computerized bar-coded
inventory control, tape rotation services, and multiple
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retention schedules to cover both the U.S. operation and
international locations.

Whatever the size of an organization, some of the
best advice an attorney can provide is to encourage it to
create some sort of RIM program, and then audit it pe-
riodically. The advantages of RIM include:

* Measurable compliance with state and federal laws
and all other governing regulations.

* A decrease in the physical space needed to store
paper records, which can yield savings in real estate ex-
penses.

¢ A timely “in the normal course of business” system
for destroying obsolete records documented by written
policies, procedures and a history of periodic destruc-
tion that is usually acceptable to courts and is not likely
to incur a penalty or prejudice if a discovery request
cannot be satisfied.

* The existence of written policies and procedures that
ensure the protection of intellectual assets and prevent
employees from discarding records at whim, a process
that also lowers the risk of exposure due to records loss.

¢ Elimination of the costs associated with storing du-
plicate records.

¢ Ease, speed and convenience in locating needed
records.

Conclusion

Both client organizations and the attorneys who must
work with them benefit from having good RIM pro-
grams in place. With RIM, one of the biggest uncertain-
ties of discovery—the fear that an opponent’s treasure
hunt for records will uncover a damaging document
that did not have to be produced—is greatly reduced.

Although some lawyers and clients may mistakenly
use the production of documents in a strategic way; it is
hard to tell from the court opinions whether the parties
were truly guilty of such behavior or whether the judges
drew that conclusion from the circumstances. There is
no doubt, however, that the inability to produce re-
quested documents looks bad, regardless of the reasons
the documents are not produced.

Businesses tend to look at bottom-line considerations
such as reduction in office or off-site storage space costs
when deciding to implement RIM. Although these are
valid reasons, the benefits of RIM involve more than just
saving money. The process can reduce the risks of litiga-
tion and provide business advantages in the Informa-
tion Age.
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View From the Bench

Lawyers Need Detailed Knowledge
Of Rules for Using Depositions at Trial

By JoHN P. DiBLASI

s a judge, I often see counsel lose the opportu-
Anity to make effective use of depositions during

the course of a trial. Other times counsel will
make a legally improper, but effective, use of a deposi-
tion while opposing counsel sits by and makes no ob-
jection. Where opposing counsel does successfully ob-
ject, counsel (who is the proponent of the deposition) is
often completely thwarted in making any further use of
this prior sworn testimony.

N.Y. Civil Practice Law and Rules 3117 (hereinafter
CPLR) sets forth the applicable law for using deposi-
tions during trial. It consists of four brief sections that
every trial lawyer should known intimately. After all,
what is the point in taking the depositions of parties and
non-parties, if you do not know how to make effective
use of them at trial?

Impeaching the Credibility of a Witness:
CPLR 3117(a)(1)

CPLR 3117(a)(1) provides that “any deposition may
be used by any party for the purpose of contradicting or
impeaching the testimony of the deponent as a witness.”

Anyone who intends to read from a deposition for
the purposes of impeachment, or for any other purpose,
should always provide a copy of same to the court. This
ensures a faster ruling by the court in the event of an ob-
jection, which will result in less disruption of your
cross-examination. It is the courteous and professional
thing to do. If you are not counsel using the deposition
for impeachment purposes, and your adversary has not
provided a copy to the court, it is usually in your inter-
est to do so because you will probably be making objec-
tions to its use.

Even if the court has discussed the use of deposition
testimony in its preliminary instructions to the jury, ask
the judge to give an instruction to the jury with respect
to the use of depositions immediately prior to your use
of it." Finally, make sure the deposition transcript has
been verified by the witness or deemed verified, pur-
suant to CPLR 3116(a), a topic that will be discussed in
greater detail later in this article.

When you are using an answer in a deposition to
show a prior inconsistent statement, you are attempting

to show that it is inconsistent with the witness’s testi-
mony at trial. The deposition testimony is not being of-
fered for its truth but to attack the credibility of the wit-
ness. The point is to convince the jury that the witness is
not being truthful. This attack on the credibility of the
witness conforms with the preliminary instructions of
the court.” These instructions give the jury suggested
criteria for evaluating the credibility of a witness, in-
cluding “the telling of an intentional falsehood.” Incon-
sistent statements further form the basis for a request for
charge of Falsus In Uno,® which states that if one has tes-
tified falsely as to any material fact, the jury is entitled,
but not required, to reject the witness’s testimony in its
entirety.

The question-and-answer passage that the cross-ex-
aminer intends to read from the deposition must be in-
consistent with the testimony given at trial. The court,
upon timely objection, may determine as a matter of law
that the deposition testimony the cross-examiner pro-
poses to read is not inconsistent, and thereby preclude
its use during cross-examination. In Fowler v. Parks,* the
trial court excluded the use of deposition testimony for
the purposes of impeachment. In affirming the decision
of the trial court, the Appellate Division, First Depart-
ment, held that counsel failed to lay a proper foundation
for the use of the deposition testimony, that no contra-
dictions were presented by the evidence and that any al-
leged inconsistencies were not material to the action.
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Making a timely objection is critical. Nothing is
gained if the jury hears the alleged inconsistency, even if
it is later stricken by the court. If counsel has carefully
read and indexed the client’s deposition transcript, it be-
comes fairly easy to raise an objection, in advance of the
reading, of any question and answer given by the client
at the time he was deposed.

To attack the credibility of

a witness with a prior
inconsistent statement, your
adversary must have elicited the
inconsistent testimony during
direct examination.

A common occurrence involves having counsel cross-
examine a witness by merely reading questions and an-
swers given at a deposition, then seek the witness’s rat-
ification of that testimony. Although arguably this has
the same effect as reading an adverse party’s deposition
to the jury pursuant to CPLR 3117(a)(2), as evidence-in-
chief, it is objectionable and should not be allowed.
Based upon the court’s instructions regarding the use of
deposition testimony, it will create the false impression
that the deposition answers are inconsistent with the
trial testimony. Counsel for the witness should object.

Counsel will often read aloud deposition testimony
to refresh the recollection of a witness. This should also
be objected to. The deposition testimony may be used to
refresh a witness’s recollection, but in the same way as
with any other document. It should be given to the wit-
ness, who then should be directed to read the specific
excerpt to himself, not aloud. The witness is then asked
if the deposition refreshes his recollection. If it does not,
counsel is bound by the answer, and is then free to read
the deposition testimony to the jury during his case-in-
chief or in rebuttal.

Finally, you may not read into evidence the testi-
mony of another party and then ask the witness
whether he agrees or disagrees with the answer.

To attack the credibility of a witness with a prior in-
consistent statement, your adversary must have elicited
the inconsistent testimony during direct examination of
the witness, or the cross-examiner must elicit the incon-
sistency on cross-examination of the adverse witness.

Assuming the inconsistent testimony was elicited on
direct examination, you must ask the witness whether
he made such a statement during direct. If he says
“yes,” then ask, without reading from the deposition,
whether he ever testified differently.

For example, the plaintiff in a motor vehicle accident
case testifies that the road conditions were clear and dry
on the date of the accident. At his deposition he testified
the roads were wet and slippery. The following ques-
tions could be asked:

Question: In response to your attorney’s questions on
direct examination, you testified that the road condi-
tions on the day of the accident were clear and dry?
Answer: Yes.

Question: Is it true that you gave testimony before this
trial that the road conditions were slippery and wet?

If the witness answers “yes,” thereby admitting the
inconsistency, there is no basis for the use of the deposi-
tion at this time. Counsel may later read this deposition
testimony to the jury during his case-in-chief or in re-
buttal to remind the jury of the inconsistency.

If the witness answers “no,” or “I do not remember,”
you should continue as follows:

Ask the judge to instruct the jury with respect to the
use of depositions, unless the court has already done so.
Question: Before this trial, did you appear at a deposi-
tion and give answers to questions under oath?
Answer: Yes.

Question: You were represented by your attorney at this
deposition?

Answer: Yes.

Question: You certainly discussed the accident in ques-
tion before the deposition?

Answer: Yes.

Question: You took an oath to tell the truth, in fact the
same oath you took here today?

Answer: Yes.

Question: After the deposition, a booklet containing the
questions and your answers under oath was given to
you?

Question: You signed the deposition and again under
oath swore to the truth and accuracy of your answers
after you had the opportunity to review them?
Answer: Yes.

If the adverse witness responds in the negative or
claims he does not recall any of the above questions,
simply ask your adversary to stipulate to them. In most
cases it would be foolish for opposing counsel to refuse
to stipulate that a deposition of his client was taken, that
answers were given under oath, that the deposition
transcript was provided and that it was sworn to by the
client and returned.

You will notice that the questions set forth above are
not preceded by “is it true?” or followed by “is that cor-
rect?” As a general proposition, I would recommend
that you not do this. Instead, use the inflection in your
voice to ensure that everyone knows you are asking a
question. From speaking to numerous jurors after trials,
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I have found that anything an attorney does repeatedly
annoys them—in particular, a litany of questions begin-
ning with “is it true?” or ending with “is that correct?”

Earlier in this article, the issue of verification of the
deposition by the witness was mentioned. This may be-
come a critical issue during the trial. Pursuant to CPLR
3116(a), the deposition transcript “shall” be submitted
to the witness for his review and to make any changes
in answers. Further, when dealing with an adverse
party, the transmittal letter must contain a 30-day notice
to return the transcript signed. If it does contain notice
and the adverse party does not return the transcript, it is
deemed signed and may be used for any purpose at the
trial as if it were signed.

In doing your trial preparation, and to avoid being
precluded from using the deposition transcript at trial,
make sure all adverse parties have been served with
their transcripts and given the 30-day notice to return it
signed. It is the burden of the party seeking to use the
deposition to show that the transcript was sent to the
witnesses with the appropriate time for them to review,
sign and return same. The proponent of the deposition
must also show that the time in which the witness has to
sign the transcript has expired.” If you have failed to do
this, have the reporter who took the deposition available
to come in and testify on your direct case regarding the
answers given at the deposition. Certainly those an-
swers that would constitute admissions against interest
would be admissible.®

If a non-party refuses to sign, the officer before whom
the deposition was taken must sign for the witness, set-
ting forth the witness’s refusal to sign and any reason
that may have been given for said refusal. The officer
signing under these circumstances must have been pres-
ent during the entire deposition; this would normally be
the court reporter. If a clerk administered the oath and
was not present for the deposition, he cannot sign the
deposition. In this situation, the only remedy is to make
a motion to compel the witness to sign.

Finally, it is always better to have a signed transcript
than one deemed signed. The fact that the adverse party
has not returned a signed transcript does not preclude
you from making a motion in advance of the trial to
compel him to do so.

Continuing with the foundation:

Reading from the deposition of the plaintiff taken on
such and such a date, page X, line X:

Question: What were the road conditions at the time of
the accident?
Answer: Slippery and wet.

To the witness:

Question: Were you asked that question, and did you
give that answer at your deposition? (Do not ask the
witness if this refreshes his recollection.)

Answer: Yes. (Assuming we are in a perfect world.)

More often than not, most witnesses will try and ex-
plain away rather than admit the inconsistency, with an
answer that in no way responds to the question. Request
that the court strike the answer. Then read the deposi-
tion testimony again and repeat your question. In con-
trolling a witness during cross-examination, it is always
suggested that you ask leading questions, seek very lim-
ited information, and if you are receiving answers that
are non-responsive, move to strike. Attorneys should
make greater use of the court in moving to strike testi-
mony that is not responsive.

Often the witness has changed the damaging answer
given at the time of the deposition. This is done by right
at the time the individual verifies the transcript. This
does not mean you cannot ask the witness about the
original answer given, the correction and the reason for
it. Remember, if the witness corrected an answer given
at the deposition, and did not give the reason therefor
on the “correction sheet” annexed to the transcript re-
turned, any such change as reflected in the deposition
transcript should be objected to at trial.” This means that
the witness cannot testify that he changed a deposition
answer unless an explanation accompanied the change.

Deposition Testimony as Evidence-in-Chief:
CPLR 3117(a)(2)

As a general proposition, nothing bores a jury more
than a lengthy reading of the deposition of an adverse
party; CPLR 3117(a)(2) allows exactly that. Any party
may read into evidence the testimony of an adverse
party. That testimony becomes evidence-in-chief, and is
given the same weight and effect as if that witness had
actually testified in front of the jury. Pursuant to CPLR
3117(d), by making such use of the adverse party’s de-
position you are not making the party your witness.
Once again, if you intend to use it at trial, make sure you
have served the deposition with the appropriate notice
pursuant to CPLR 3116, and that you have either a veri-
fied original or a copy that is deemed verified pursuant
to the CPLR.

If it is absolutely necessary to make out a prima facie
case, you may have no choice but to read the deposition
testimony of an adverse party, party or non-party wit-
ness. One advantage you have is that you are able to
give certain answers the inflection and emphasis that
you want the jury to hear. Certainly, to prevent the jury
from falling asleep you must give the reading some in-
flection. What is often done in cases where lengthy read-
ings are required, is to put an associate on the witness
stand to read the answers. Usually the court will allow
you to do this, and it makes it somewhat more interest-
ing for the jury.
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Often, counsel will call an adverse party to the wit-
ness stand to avoid a lengthy reading of deposition tes-
timony. This is often a risky tactic if counsel has his
client well-prepared to testify both on direct and cross-
examination. For example, if the defendant is the first
witness called by the plaintiff, which is very common,
and the witness does well, it hurts the plaintiff’s case. If
he does not do well, by the time the jury gets the case for
deliberation, the defendant’s testimony is often a distant
memory. Further, defense counsel will not be required
to call his client as a witness and will not face a missing
witness instruction.®

When reading into evidence a deposition as part of
your case-in-chief, reserve the reading of the deposition
for the end of your case. Your goal should be to empha-
size a few key answers by the witness that were either
helpful to your case or that called into question the cred-
ibility of the witness by showing a prior inconsistent
statement.

Use of Deposition Testimony
By an Unavailable Witness: CPLR 3117(a)(3)

Pursuant to CPLR 3117(a)(3), if a witness is dead,
greater than 100 miles from the courthouse (unless the
absence of the witness was procured by the party offer-
ing the deposition), the witness cannot testify due to
age, infirmity or imprisonment, or the party offering the
deposition cannot secure the presence of the witness by
diligent efforts, then the deposition of any person may
be used by any party for any purpose against any party
who was either present at or had notice of the deposi-
tion.

What happens in the situation where counsel had the
opportunity to be present and waived his appearance at
an adverse party’s or non-party’s deposition? If counsel
was given notice of the deposition under the rules of the
CPLR and chose not to appear, the deposition may be
used. Finally, this section provides that in “exceptional
circumstances” the court in its discretion, and in the in-
terest of justice, may allow a deposition to be read.

All of the above situations involve questions of fact
that must be decided by the court before the depositions
may be read in. Clearly it would be necessary to pro-
duce a certified copy of the certificate of death in the sit-
uation where the witness is dead. However, the deposi-
tion of a deceased witness was excluded where the
deposition had not been completed at the time of death
and the defendants had not had the opportunity for
cross-examination.’

In a situation where the witness resides more than
100 miles from the courthouse, it may be necessary to
obtain a private investigator to verify that fact immedi-
ately prior to trial, and to have the investigator ready to
testify if necessary. In a situation where a person cannot

testify due to age, sickness or infirmity, the presence of
the treating physician, to testify as to the witness’s con-
dition, is essential.

If the witness’s presence cannot be secured, an inves-
tigator should be retained to make diligent efforts to ob-
tain the witness’s cooperation and to testify regarding
the reasons the investigator was unable to secure the
witness’s appearance. In Nedball v. Tellefsen,"” the court
held that where the diligent efforts to locate the witness
amounted to a telephone call to the last known address
and where an unidentified person stated that the wit-
ness had moved and left no forwarding address, the ef-
forts were not sufficient to allow use of the deposition.
Last year, in the case of Marte v. Speaker," plaintiff’s
counsel was precluded from reading the deposition tes-
timony of the incarcerated client. In affirming the trial
court’s decision, the Appellate Division, First Depart-
ment, held that the plaintiff’s incarceration did not con-
stitute unavailability, particularly in light of the trial
court’s offer to assist in obtaining his appearance.

In Miller v. Daub,"? the court held that the refusal of a
non-party witness to comply with a subpoena did not
make the witness unavailable. The court stated that
counsel’s remedy was to make a motion to hold the wit-
ness in contempt.

Counsel’s hearsay representations to the court are
generally insufficient to obtain the benefits of the un-
availability provision over objection. However, where
counsel has personal knowledge regarding the reasons
for the unavailability of the witness, it is error to deny
counsel the right to testify about those facts. In Hill v.
Hudson View Gardens, Inc.,'® the trial court refused to
hear testimony from counsel regarding the physical con-
dition of his 82-year-old client, who was unable to ap-
pear in court, and would not grant a continuance to
allow a physician to examine the client and report to the
court. The trial court refused to allow the reading of the
unavailable witness’s deposition testimony. The Appel-
late Division, First Department, reversed and re-
manded, holding that counsel’s testimony regarding his
personal knowledge of his client’s physical condition
should have been allowed, or a continuance given for a
physician’s examination and report.

When attempting to invoke the provision that allows
the court to allow the reading-in of a deposition under
exceptional circumstances and in the interests of justice,
the application must be based upon a Notice of Motion.
This contemplates an application being made in ad-
vance of the trial, although absent any prejudice there
does not appear to be any reason why it could not be
made orally at trial. In Ratner v. Ratner,™* the petitioner-
mother in a support proceeding, who resided in Israel,
was allowed to proceed by deposition against the father
who resided in New York. The court required the
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mother to attach exhibits to her deposition and to re-
spond to any written interrogatories served by the fa-
ther. The father was also given the opportunity to ques-
tion the mother by open commission. The court found
that the father’s rights were sufficiently protected in this
matter because the mother had the burden of proof and
if her answers were not responsive, the court would dis-
miss the petition. It was not disputed that the petitioner-
mother had regular employment in Israel and con-
tributed to both the child’s and her own support, and
that it would inflict extreme hardship on both if the
mother was required to appear in person in New York.
Further, the father had ad-
mitted his failure to make
regular child support pay-
ments in the past.

CPLR 3117(a)(4) provides
that as long as a physician’s
deposition was taken on no-
tice to all parties, any party
may use the deposition for
any purpose. The doctor
need not be unavailable, be-
cause this provision was en-
acted to recognize the diffi-
culty in securing the presence of physicians at trial. The
court may consider a protective order pursuant to CPLR
3103 “to prevent abuse.” The court still retains the
power to have the doctor appear in person and to be
subjected to direct and cross-examination.

In all of the above situations, it would seem to be
good practice to attempt to obtain a stipulation from
your adversary in advance of the trial to allow the read-
ing of a deposition by the party who is not available. In
the absence of a stipulation, I would suggest that coun-
sel should have a live witness give testimony to the
court, based upon personal knowledge, regarding the
reasons for the witness’s unavailability or the excep-
tional circumstances that would warrant having the de-
position read.

Upon the reading of any deposition testimony as ev-
idence-in-chief of either an adverse party or unavailable
witness, counsel may object at trial, other than to form,
regarding the admissibility of any deposition question.”
This follows the “usual stipulations,” entered into at
most depositions, that all objections except those “as to
form” are preserved for trial. Thought should be given
to making a motion in limine before the commencement
of the trial regarding any parts of the deposition testi-
mony that your adversary is likely to read-in and would
be highly prejudicial if heard by the jury.

Using Part of a Deposition: CPLR 3117(b)
If another party reads only part of the deposition, ei-
ther during cross-examination or during the case-in-

It would seem to be good practice
to attempt to obtain a stipulation
from your adversary in advance
of the trial to allow the reading
of a deposition by the party

who is not available.

chief, any other party may apply to the court to read
those portions that in fairness should be read. Again,
make sure the court has a copy of the deposition. This
applies to both reading from depositions during cross-
examination for the purposes of impeachment and to
reading-in deposition testimony as evidence-in-chief. It
is completely within the court’s discretion to decide
what will be read and when. This emphasizes the im-
portance of indexing depositions, which is discussed
below. The application to read-in the other portions of
the deposition that in fairness should be read should be
made immediately.

Assuming the application
is granted, the next question
becomes, when should the
additional portions of the de-
position be read? In Villa v.
Vetuskey,'® the Appellate Di-
vision, Fourth Department,
held that it was improper for
the trial court to permit the
defendant’s counsel to read
from the plaintiff’s deposi-
tion after the plaintiff’s coun-
sel had done so during his case-in-chief. It is not clear
from the decision on what basis the plaintiff’s counsel
read from his client’s deposition during his case-in-
chief. It is a fair assumption, however, that it would
have been on redirect to show a prior consistent state-
ment, to rebut questioning by the defendant’s counsel
that suggested the plaintiff’s testimony was a recent fab-
rication. The court held that the defendant was required
to wait until the plaintiff rested and would then be al-
lowed to read those portions that in fairness should be
read in the defendant’s case.

In Gottfried v. Gottfried,"” the court held that the de-
fendant could read those portions that should be read in
fairness during the plaintiff’s case-in-chief to prevent a
false impression from being created. This ruling appears
to be a more sensible approach to this situation, particu-
larly during cross-examination.

Additional Considerations

Substitution of Parties and Prior Actions: CPLR
3117(c) If in your present action you have the same par-
ties from a prior action, and you are dealing with the
same subject matter, the depositions from the earlier ac-
tion may be used for any purpose. The key is that the
parties are the same, and that they were notified of the
deposition taken in the prior action and were present or
waived their appearance. In regard to the subject matter
of the prior action, the same claims need not be asserted
in the new action as long as the basic subject matter is
the same.
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Effect of Using Deposition Testimony: CPLR
3117(d) By taking the deposition of either an adverse
party or non-party witness, you are not making that wit-
ness yours for the purpose of the trial. When a deposi-
tion is used for the impeachment of a witness on cross-
examination, the examining party does not make the
witness his by doing so, nor does the reading into evi-
dence of an adverse party’s testimony as evidence-in-
chief. However when counsel reads into evidence the
testimony of an unavailable witness or deposition testi-
mony permitted under special circumstances, the wit-
ness becomes his own.

A party may introduce evidence that is contrary to
his deposition testimony.'® However, the party may not
use his own deposition to impeach himself."

Indexing Depositions

It is not enough to know the law pertaining to the use
of depositions at trial. Counsel must be prepared to use
them at the moment needed. This is clearly of critical
importance in any jury trial, where a delay in locating
the testimony counsel wishes to read will not only cause
an embarrassing silence but may ultimately result in the
jury losing the entire point behind the counsel’s reading
of the deposition transcript.

In preparation for trial, always read a deposition
once to obtain an overall view of the testimony given.
Create your own index covering every important point
in the deposition. This index should include a brief sum-
mary of the testimony, and the page and line numbers
where the points may be located. Do this preparation for
all witnesses, whether yours or your adversaries. Use
your index while carefully listening to the direct exami-
nation of the adverse party in the event of any unantic-
ipated inconsistencies.

By the time cross-examination begins you will have
the page and line numbers at your immediate disposal,
so you may proceed quickly during your impeachment of
the witness. Incorporate the page and line number from
your index into the written questions or notes you intend
to use on cross-examination, so that in the event an op-
portunity for impeachment comes up you will be able to
quickly locate the page and line number you need.

When reading-in an adverse party’s testimony dur-
ing your own case, or the testimony of a witness who is
unavailable, your index should enable you to swiftly
narrow down the testimony you wish to read into evi-
dence. Juries are bored and can become hostile to attor-
neys who are repetitive, so I would suggest keeping
your readings to an absolute minimum. Your index will
help you do this. Trials most often do not develop as we
anticipate they will. They take on a life of their own, and
itis the job of the trial lawyer to adjust as quickly as pos-

sible, with a view toward making the best possible pre-
sentation to the jury.

Finally, whether your adversary uses your client’s
deposition testimony during the case-in-chief or for im-
peachment purposes, you must always be ready to im-
mediately make application to the court to read into ev-
idence those portions of your client’s testimony that
should in fairness be read. This is impossible to do if in
trial preparation you do not carefully consider and an-
ticipate which sections your adversary might use. Fur-
ther, if you do not have your own client’s deposition in-
dexed, it will be impossible to quickly identify the
sections that should be read and to make your applica-
tion to the court and avoid embarrassment in front of
the jury.

Conclusion

Having the prior sworn testimony of witnesses is one
of the greatest assets at your disposal during the course
of trial preparation, and it is always enormously useful
during the trial. Making sure you know what is in the
deposition transcripts, having that information at your
immediate disposal and understanding the law that
controls its use, will be of enormous benefit to you and,
most importantly, to your client.
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Reflections on Sentencing

Adapting Sanctions to Conduct
Poses Centuries-old Challenge

By DaviD O. BOoEuM

t the head office of the Union Pacific Railroad in
Omaha there is an old photograph of a sign that
was nailed up along the right-of-way of the rail-

road somewhere in the Midwest about a century ago. It
reads:

“Notis! Trespassers will be persecuted to the full extent
of two mungrel dogs which never was over sochible to
strangers and 1 dubble brl shot gun which aint loded
with sofa pillers. Dam if I ant getting tired of this hell
raisin on my place.” B.Criscom.

For centuries, as long as humanity has lived outside
of what Locke and Rousseau chose to call a “state of na-
ture,” there has been a continuing effort to deal with
wrongdoers in the community in ways that would in-
spire obedience to its laws. One of the stated purposes
of our New York Penal Law is to “insure the public
safety by preventing the commission of offenses
through the deterrent influence of the sentences autho-
rized, the rehabilitation of those convicted, and their
confinement when required in the interests of public
protection.”

We have carried that idea of deterrence with us from
the beginning of recorded history. History, however,
keeps teaching us that it simply does not work. For ex-
ample, under the Code of Hammurabi, as far back as
1740 B.C., thieves and receivers of stolen goods were put
to death and yet, no doubt, thieves continued to engage
in their enterprising employment and there continued
to hang in Babylon, less attractive objects than the
Hanging Gardens.

In ancient Rome, under the law of the Twelve Tables
that was drawn up around 450 B.C., any slave who com-
mitted a theft in daylight would be first soundly lashed
and then thrown to his death from the Tarpeian Rock;
but if the theft was committed at night, or if the thief
was armed and caught in the daytime, he was put to
death regardless of whether he was a free man or slave.
Nevertheless, theft surely continued during the life of
the Roman Empire, as it did in Merrie Ole England,
where stealing a loaf of bread could shorten one’s life
expectancy.

As Professor Packer, in his book The Limits of the
Criminal Sanction, points out,

the same deterrent effect on potential offenders might
be achieved if 100 murders were disposed of by con-
victing 100 innocent defendants. The baronet’s cousin
in Dickens’ novel, who, perplexed by the failure of the
police to discover the murderer of the baronet’s solici-
tor said, “Far better hang wrong fellow than no fellow,”
expressed the danger of any criterion of a rule of crimi-
nal procedure that is limited solely to preventing crime.

If not deterrence, then what of confinement? It at
least serves the sanitary purpose of quarantining the
felon and preventing him from committing further
crime, not an unimportant consideration if his record is
one of energetic recidivism. Actually, prisons represent
arelatively recent reform in humanity’s long-continuing
experiment with criminal sanctions. Prison fortresses,
such as the Bastille, Newgate and the Tower of London,
represent historical exceptions; most crimes were pun-
ished by fines, execution or exile to the New World or
Australia. Newgate was the prison from which lower-
class lawbreakers were dragged to Tyburn to be hanged,
and the Tower of London served a similar purpose for a
more aristocratic clientele. The whipping post, the
stocks and the pillories were used for lesser crimes and
served adequately for private punishment and public
entertainment.

Finally, in 1790, outraged by the traditional sentence
of corporal and capital punishment, a group of Philadel-
phia Quakers proposed a new way of dealing with sen-
tenced criminals, one they believed would be more ef-
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fective and more humane—extended incarceration. As
they saw it, prison would be a place where wrongdoers
would be reformed through productive labor, Bible
study and solitary repentance. In 1830, Philadelphia
opened the first structure
specifically designed as a
prison, whose name, the East-
ern State Penitentiary, pro-
claimed it as a place where
the convicts, by a long period
of penitence, would be re-
formed. Prisoners were not
permitted to talk to one an-
other and were kept in soli-
tary cells without access to
letters, books or other diver-
sions so that they could better
contemplate their misdeeds
and repent. Even at religious services on Sunday, they
were kept isolated from their fellow prisoners by
wooden barriers. Prisoners, while going to and from
their cells, were compelled to walk silently and in lock-
step down the corridors. Other states and Europe
quickly copied this new and humane idea. But, in spite
of all of the predictions of its well-meaning creators,
penitentiaries became what they could not help becom-
ing, institutions of utter horror. Prisoners broke down
under the brutality of enforced isolation and many went
mad. Like too many other ideological aspirations, the
idea failed in practice and had to be abandoned.

by Augustine.

One continuing and present criminal sanction takes
the form of retribution. Society has the right, perhaps
even the obligation, to impose some degree of punish-
ment upon wrongdoers. This serves the important pur-
pose of assuring its members that the laws they live
under can effectively take the place of private revenge
or vigilante justice. The lives of weak and innocent vic-
tims are thus not cheapened by the aggression of the
thug and the lawbreaker, because those who harm oth-
ers become subject to an appropriate retribution. That is
one of the accepted purposes of a just society.

A new generation of reformers came up with a fresh
idea, that of indeterminate sentences and parole—a sys-
tem based on the belief that prisoners would be rehabil-
itated while in prison. Because, the thought went, the
warden and prison guards were in the best position to
determine when an inmate was sufficiently rehabili-
tated to be released, there should be, as a corollary,
indeterminate sentences. Thus, if someone were sen-
tenced for a crime calling for 15 years of incarceration,
he would be sentenced instead to 5 to 15 years, and
would be eligible for parole after 5 years, provided he
had in that time become rehabilitated. Of course, this re-
quired the belief that at underfunded and understaffed

The epitome of restitution was
probably reached under
Anglo-Saxon law at the time of
Ethelburt, the King of Kent,
who in 597 A.D. was brought
into Christianity at Canterbury

institutions such as Auburn and Attica, where many in-
mates are sentenced for varying degrees of homicide,
robbery, violent assaults, rape and the like, the social at-
titudes and deportment of the inmates could be altered
after only a few years of con-
finement. The hope fathered
the thought that being in
prison transformed violent
malefactors into law-abiding
citizens and they could
safely be released for the bal-
ance of their sentence under
the guidance and care of an
overwhelmed parole system.
The purpose was laudable
and deserved to succeed,
but, as we know, this is one
more unmet penal goal. Un-
fortunately, except for some notorious prisoners like
Manson and Hinckley, release on parole is today based
more on prison space overload than on individual reha-
bilitation.

Then there was the suggestion offered by former
Governor Mario Cuomo some years ago to use barges to
house prisoners instead of building more prisons. That
idea was not new. It replicated what had been done in
England in the 18th century, when convicts were held in
decommissioned naval vessels moored in the Thames
estuary.

Reformers have created another sentencing mode,
that of restitution. But that idea has an even longer his-
tory. It originated in societies far more primitive than
ours and merely represents the old rate of exchange of
an eye for an eye expressed in different terms. Thus,
under the Code of Hammurabi, someone who stole a
domestic animal, like a pig or goat, had to make restitu-
tion. However, the amount of restitution depended on
the status of the owner—the code acted like an early so-
cial register. Thus, if the animal was the property of one
of the gods or of the king, payment was thirty-fold. But,
if it was the property of a common man, restitution was
only tenfold. Regrettably, if the thief was a pauper and
lacked the ready cash, the debt was discharged by exe-
cution, literally.

The epitome of restitution was probably reached
under Anglo-Saxon law at the time of Ethelburt, the
King of Kent, who in 597 A.D. was brought into Chris-
tianity at Canterbury by Augustine. There again, justice
was meted out in proportion to rank, and again the size
of the payment, or weregild as it was called, was based
on one’s status in society. Thus if a man “lay” with the
wife of a 12-hynde man (a wealthy landowner) he was
obligated to pay the offended husband 120 shillings, but
if he lay with the wife of a lesser 6-hynde man, compen-
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sation was reduced to 100 shillings. If the lady were only
the wife of a churl (a landless peasant), the damages
went down to 40 shillings. The greater the wealth, the
greater the injury.

One of the most prominent features of Anglo-Saxon
law was the graduated scale at which injuries were val-
ued. Tort lawyers did not flourish in those times, and
the compensation for injury foreshadowed our modern
workers” compensation schedules. A great toe that was
struck off was worth 20 shillings; an arm broken above
the elbow, 15 shillings; an ear stuck off, 12 shillings. In
the reign of Aethelburt, damages for a struck-off thumb
came to 20 shillings, but three centuries later, under the
reign of Alfred the Great, they had increased to 30
shillings. Thus was inflation introduced into the crimi-
nal law.

If we again measured the crime by a cash amount,
one cannot help but wonder what it would be for a
crime like rape. Fortunately, today the weregild would be
no different for Mrs. O’Grady than it would be for the
Colonel’s lady. One might, however, question the wis-
dom of any penal code that limited the amount of resti-
tution to the value of what was stolen. As one skeptic
suggested, the thief would literally have nothing to lose.

Restitution might be made more meaningful if it
were accompanied by another sentencing mode that has
been suggested, that of reconciliation. It is insufficient to
have someone stamp “Paid” upon a restitution order,
give the conscientious burglar a receipt and call it a day.
Genuine reconciliation would require that the wrong-
doer sit down with the victim, assuming the victim were

willing, and genuinely seek that person’s forgiveness.
Restitution would then serve the effective purpose of
being considerably more than a coerced economic apol-
ogy. Again, we don’t know how well this would work.

In spite of our continuing unsuccessful effort
throughout history to deal with malefactors, civilized
societies are obliged to continue experimenting with ap-
propriate penal sanctions. It is appropriate that the sen-
tences we impose reflect the changing standards and
values of the society in which we live? In its fundamen-
tals, human crime remains the same, but it is our striv-
ing to adapt criminal sanctions to what we have learned
about human conduct and what we have achieved in
our own morality that brings us closer to the goal of
making our penal and criminal justice systems better
ones.

We have, at least to some degree, moved away from
the kind of retribution it is said Judge M.B. Gerry im-
posed when he sentenced one Albert E. Packer to death.
Packer had killed and eaten five companions when they
were caught in a Colorado blizzard in 1873.

“Stand up you man-eating son-of-a-bitch and receive
your sentence,” Judge Gerry reportedly said. “There
were seven Democrats in Hinsdale County, but you, you
voracious, man-eating son-of-a-bitch, you ate five of
them. I sentence you to be hanged by the neck until
you're dead, dead as a warning against reducing the De-
mocratic population of this state.”

Poor Mr. Packer should have first checked the politi-
cal affiliations of his victims before including them in
his menu.
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Now You See It, Now You Don't:
Depublication and Nonpublication
Of Opinions Raise Motive Questions

By BENNETT L. GERSHMAN

system. The judicial opinion is what law students

study, lawyers research and argue, and judges
apply through the doctrine of precedent. By authorita-
tively declaring and interpreting a general principle of
law, the opinion promotes stability, certainty, and pre-
dictability of law. By its fidelity to authority and princi-
ple, the judicial opinion assures the legitimacy and ac-
countability of our judicial process, and, for that matter,
of our judges.

The judicial opinion, however, does not always live
up to its role. Judicial opinions sometimes hide or mis-
represent facts, are withdrawn from public scrutiny
after having already been published, or are not even
published at all. By these methods, the judicial opinion,
which to many is the equivalent of a sacred text, be-
comes vulnerable to criticism over the motive for the al-
teration. And the suggestion of improper motive may
undermine the legitimacy of the appellate judicial
process itself.

The basis for these comments is a decision last year
by the Eighth Circuit Court of Appeals in Anastasoff v.
United States.! The court held that an Eighth Circuit local
rule, which authorized nonpublication of opinions and
explicitly stated that unpublished opinions were to have
no precedential effect, was unconstitutional. The panel,
in an opinion by Judge Richard S. Arnold, reasoned that
a court rule purporting to confer upon appellate judges
an absolute power to decide which decisions would be
binding and which would not be binding went well be-
yond the “judicial power” within the meaning of Article
III of the U.S. Constitution.?

To be sure, Anastasoff addressed only one example of
an appellate court deciding for itself the precedential ef-
fect of its prior written decisions simply by not allowing
them to be published, or by not allowing them to be for-
mally cited. But courts also apply other methods that
manipulate judicial opinions to conceal information
about the reasoning behind the decision, why the deci-
sion was altered, or why the decision was excised from
public scrutiny. These methods include (1) misstating or
distorting the facts, (2) altering factual findings or legal

The judicial opinion is the heart of the common law

conclusions that were previously made, (3) excising
opinions that have already been published, and (4) issu-
ing opinions that are not even published.

Misrepresenting Facts

It is hardly a secret that courts misstate facts. Every
lawyer involved in litigation probably can cite several
instances of courts misstating or distorting the facts in a
particular case. To be sure, the extent to which courts
misrepresent facts is hard to measure. Most of the time
the only persons who know about it are the attorneys
who argued the case. And they are unlikely to criticize
the court publicly. To give the court an opportunity to
rectify a material misstatement, the lawyer may file a
motion to reargue the case based on the court’s mis-
taken description of the facts. But it is rare that a court
will even acknowledge a mistake, let alone correct it.

Why do courts misstate facts? The volume of litiga-
tion sometimes may account for a court’s lackadaisical
attitude toward the facts of a case. There are also in-
stances, however, in which there is little doubt that a
court has closely examined and understood the factual
record, and then produced a recitation and interpreta-
tion of the facts that not only is at variance with the
record, but appears to have been deliberately recon-
structed to achieve a particular result.

One well-known instance is Harris v. New York,? in
which the U.S. Supreme Court held that statements
elicited in violation of Miranda v. Arizona* may be used
to impeach a defendant’s credibility. In deciding this
controversial question, the Court’s majority declared:
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“Petitioner makes no claim that the statements made to
the police were coerced or involuntary.”” However, it is
absolutely clear that the record contains abundant evi-
dence that such a claim was made, and that the facts in
the case plausibly support such a claim.’

Another example of an arguably deliberate misrepre-
sentation of the factual record is provided by Professor
Anthony D’Amato, in describing the facts in a notorious
Chicago murder case. D’Amato, who participated in the
federal habeas corpus proceedings, convincingly argues
not only that the defendant was factually innocent, but
that the opinion of the Seventh Circuit Court of Appeals
seriously distorted the facts. The most telling misrepre-
sentation was the court’s treatment of the time line for
the murder to create a theory justifying the defendant’s
conviction. In doing so, the court had to discount the
prosecution’s own theory of the time line.

Critics have complained that courts frequently falsify
or misrepresent facts. Dean Monroe Freedman, in a
speech to the Federal Circuit Judicial Conference,
protested the practice whereby judicial opinions “falsify
the facts of the cases that have been argued,” make
“disingenuous use or omission of material authorities,”
or “cover up these things with no-publication or no-
citation rules.”’

Changing the Facts of an Already
Published Opinion

The extent to which appellate courts change the sub-
stance of a previously published opinion is difficult to
ascertain. There often is no way to study the question un-
less one is able to compare the original opinion, either in
a slip sheet, advance sheet, or electronic format, with the
version as it finally appears in a hardbound volume.
There are occasions, of course, when a judicial opinion
notifies its audience of a substantive change, typically by
reciting that the original opinion has been amended.
However, sometimes opinions are changed without any
notice, so that it becomes very difficult for anyone other
than the attorneys to know of the alteration.

For example, in United States v. Valentine® the
Eleventh Circuit vacated a sentence because the district
judge committed plain error in failing to give the defen-
dant notice that it was considering increasing the sen-
tence from the sentencing range provided by the Fed-
eral Sentencing Guidelines. However, in the original
opinion electronically reproduced on Westlaw,” the
court included the following passages highly critical of
the prosecutor:

Responsibility for this error, we believe, lies equally
with the Assistant United States Attorney (“AUSA”).
When prosecuting a criminal case, an AUSA is both a
representative of the United States and an officer of the
court; as such, he or she is charged with ensuring that
justice is done according to law.

In Valentine’s sentencing hearing, the district judge de-
parted upward sua sponte from the guideline offense
level, eventually arriving (through no guided means) at
a sentence approximately three times as severe as the
one mandated by the guidelines. The AUSA knew—or
should have known—not only that an unguided depar-
ture was of questionable legality, but also that the dis-
trict court, in imposing its sentence, had disregarded
Burns’ instructions. [Burns v. United States, 501 U.S. 129
(1991)]. The AUSA'’s obligation at sentencing (as an of-
ficer of the court) was to inform the district court of
such error in the hope that the court would obviate the
need for this appeal by remedying the error. The re-
sources of this court, the district court (which now must
conduct a new sentencing hearing), and the office of the
United States Attorney (which has had to brief and
argue this appeal as well as participate in a new sen-
tencing hearing) are too limited to waste on unneces-
sary—and easily avoidable—litigation.

In the official version of the opinion formally pub-
lished in Volume 21 of the Federal Reporter 3d Series,
the above paragraphs were excised,' leaving only the
isolated reference to the district court’s commission of
“plain error” in not affording the defendant notice of the
proposed sentence. Moreover, there is no indication in
the final published opinion why the original opinion
was changed, or why the court’s initial rebuke of the
prosecutor was removed.

Another instance of a court altering findings con-
tained in an originally published opinion is the opinion
of the Second Circuit Court of Appeals in United States v.
Reyes.'! In Reyes, the Second Circuit reversed a narcotics
conspiracy conviction because the prosecutor elicited
inadmissible hearsay testimony from a government
agent by contending that the testimony was merely
“packground,” when in fact it was used to prove the
truth of the information and thereby seriously prejudice
the fair trial rights of the defendants. The following is a
portion of the prosecutor’s direct examination of the
agent:

Question: [By Prosecutor]: Now, did you have further
discussions with [Fernando and Francisco] [two other
co-conspirators] at some time after one o’clock on Sep-
tember 20 of 1990?

Answer: [By Customs Agent Caggiano]: Yes

Question: And did those further discussions with these
individuals cause you to believe that there were other
people involved with them in this particular criminal
activity?

Answer: Yes, I did.

Question: And who were those two individuals?
Answer: Would you repeat the question?

Question: Yes. As a result of your further conversations,
did you come to a conclusion that there were other in-
dividuals involved in this criminal enterprise?

Answer: Yes, I did.

Journal | October 2001

37



Question: And who were those other individuals?
Answer: Rafael Reyes and Jeffrey Stein."”

In its originally published version, in the form of a
slip opinion as well as in the electronic reproduction, the
Second Circuit found that the Assistant United States
Attorney who prosecuted the case had unfairly manip-
ulated the direct examination of the government agent
by pretending to offer the testimony for the non-hearsay
purpose of explaining the agent’s state of mind, when in
reality the prosecutor was using the testimony for the
forbidden purpose of insinuating that other co-conspir-
ators had acknowledged to the agent that co-defendants
Reyes and Stein had participated in the conspiracy. The
Second Circuit agreed that the trial prosecutor had used
this proof

not for the limited non-hearsay purpose for which the
evidence was apparently offered, but for the truth of what
Fernando stated. In addition, the Assistant United States
Attorney [in his summation] seriously distorted and ex-
aggerated what Fernando was reported to have said."

However, in its amended opinion, contained in the
official version published in Volume 18 of the Federal
Reporter 3d Series, the passage above has been elimi-
nated. In its place, the appellate panel wrote:

We are assured by the Government and are fully con-
vinced that the discrepancy between Caggiano’s testi-
mony and the summation was not intentional. Al-
though the mistake had innocent origins, our concern is
for its possible effect on the jury, especially in that it was
coupled with the other hearsay testimony that commu-
nicated Fernando’s implication of Stein.™

The court’s absolution of the prosecutor of any mis-
conduct in its revised opinion is curious. To an informed
observer familiar with the record, the prosecutor in
Reyes committed deliberate misconduct by questioning
the agent under the guise of “background” for the pur-
pose of introducing enormously damaging testimony
that one co-conspirator had identified two other co-de-
fendants as having participated in the conspiracy. Every
experienced prosecutor is aware of how this pernicious
tactic can subtly circumvent the hearsay rule and the
Confrontation Clause.” A court is fully justified, as was
the Second Circuit in its original opinion, in concluding
that the prosecutor intentionally planted in the jurors’
minds the unfair and highly damaging impression that
the one defendant had implicated other defendants.

Another egregious instance of a court cleansing the
record of references to prosecutorial misconduct is
United States v. Collicott.'® In Collicott, the Ninth Circuit
Court of Appeals reversed a narcotics conviction be-
cause the trial judge erroneously admitted hearsay
statements expressly insinuating the defendant’s guilt
under the mistaken exceptions for prior consistent state-
ments and past recollection recorded. The trial error was

obvious, and the prejudice considerable, as the Ninth
Circuit concluded. However, in its original opinion,
published in the official soft-cover Federal Reporter
“advance sheets” as well as reproduced electronically,
the court appended a footnote that harshly rebuked the
trial prosecutor:

Though the trial court erred in admitting Zaidi’s prior
statements, it did so only upon invitation from the Gov-
ernment. We admonish the Assistant U.S. Attorney in
this case for engaging in prosecutorial overkill, a prac-
tice employed by a few overzealous prosecutors who
try to slip in damaging evidence through the back door,
without focus on the rules of evidence or the conse-
quences on appeal, hoping that this scattergun ap-
proach will hit some evidentiary target.

Regrettably, and incomprehensibly, the appellate
panel excised this footnote from its published opinion in
the hardbound Volume 92 of the Federal Reporter 3d Se-
ries. Thus, the original opinion, containing an important
judicial critique of a common, and flagrant, prosecutor-
ial tactic of introducing damaging hearsay through the
“back door,” has been erased.!”

Finally, there are occasions when an appellate court
decides that it is appropriate to identify by name in a ju-
dicial opinion an attorney who has committed miscon-
duct or otherwise violated rules of trial practice. Indeed,
given the paucity of professional or other discipline of
errant lawyers, and particularly of prosecutors, courts
have suggested that such personal attribution might
serve as an effective deterrent to misconduct.”® So, in
United States v. Kojayan,"” the Ninth Circuit reversed a
narcotics conviction because the prosecutor committed
outrageous misconduct by lying to the jury and the trial
judge about whether a particular cooperating witness
was available to give testimony for the government.
After the defense attorney argued in summation that a
particular individual who was privy to the drug trans-
action could have been called as a government witness,
but was not, the prosecutor made the following state-
ment to the jury:

The government can't force someone to talk. He has the
right to remain silent. Don’t be misled that the govern-
ment could have called Nourian.

The prosecutor was lying, because as the opinion cor-
rectly notes, the witness had entered into a cooperation
agreement with the prosecutor and had promised to tes-
tify truthfully in any matters in which the government
might request his testimony. In reversing the conviction,
the Ninth Circuit, in a scathing opinion by Judge Alex
Kozinski, condemned the prosecutor for his deceit. In-
deed, the misconduct was so flagrant that the court
identified the prosecutor by name throughout the opin-
ion, which was originally published electronically and
in California’s Daily Appellate Report.” However, in
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the published decision of Kojayan that appears in the
hardbound Volume 8 of the Federal Reporter 3d Series,
the places in the original opinion where the prosecutor’s
name appeared have been changed to “the Assistant
United States Attorney,” or the “AUSA.” Although the
court’s harsh rebuke remains, and the conviction va-
cated, the opinion now conceals the prosecutor’s iden-
tity, and the court gave no reason why it suppressed that
information.

Excising Published Opinions

Occasionally, courts issue opinions that are duly pub-
lished in the regional reporter’s “advance sheets” and
given an appropriate numerical citation, only to be
withdrawn when the opinion
is formally reproduced in the
hardbound volume of the re-
porter. When the reader goes
to the particular pages of the
bound volume, the reader en-
counters a series of blank
pages where the earlier pub-
lished opinion would have
been reproduced. Moreover,
there is no indication by the
court of the reason for the re-
moval of the opinion. Indeed, the deletion of some ar-
guably controversial opinions raises troubling questions
about the motivation for the deletion.

Two examples suffice. In United States v. Tarricone,
originally published in a soft-cover advance sheet,” as
well as electronically,? the Second Circuit Court of Ap-
peals remanded the case to the trial court for a hearing
to determine whether false testimony by the prosecu-
tion’s cooperating witness affected the jury’s verdict.
The panel’s opinion is emphatically clear that the fed-
eral prosecutors knew that their witness’s testimony
was false. The appellate panel wrote: “The govern-
ment’s action in deliberately soliciting testimony which
it had every reason to believe to be false, and which it
now concedes was false, is altogether unacceptable.””
However, in Volume 11 of the Federal Reporter 3d Se-
ries, pages 24-26 are blank, and there is only an “Edi-
tor’s Note” that this opinion has been withdrawn at the
court’s request. There is no explanation for the with-
drawal.

Similarly, in United States v. Escamilla, published in
the soft-cover advance sheets,** the Ninth Circuit Court
of Appeals reversed a narcotics conviction because the
trial prosecutor improperly introduced statements
made by the defendant during a plea agreement which
was later revoked. According to the court, the prosecu-
tor engaged in “fundamental unfairness” by using the
benefit of its plea bargain to convict the defendant, but
denying the defendant his benefit of the bargain. How-

Federal courts of appeals,
under a variety of differing
and inconsistent rules, issue
well over 10,000 unpublished
opinions annually.

ever, as in Tarricone, pages 465-469 of hardbound Vol-
ume 975 of the Federal Reporter 2d Series are blank,
since the opinion was ordered withdrawn by the court.
No explanation is given for the excision.

Unpublished Opinions

The opinion’s role is drastically reduced by practices
such as selective publication, summary disposition, and
vacatur upon settlement. Unpublished opinions are an
extremely common practice in the federal system. Fed-
eral courts of appeals, under a variety of differing and
inconsistent rules, issue well over 10,000 unpublished
opinions annually. There has been considerable acade-
mic and judicial commentary over the practice, much of
it critical. The Anastasoff case,
discussed above, is only the
latest manifestation of the
controversy.

Summary disposition oc-
curs when a court announces
its judgment of affirmance or
reversal orally in open court
or with a very brief (usually
one sentence or one word)
order without any explana-
tion for the disposition.
There are nearly as many summary dispositions as there
are unpublished opinions. The precedential value of
summary dispositions is unclear and varies from circuit
to circuit.

Vacatur upon settlement is a practice whereby courts
excise decisions in accordance with settlement agree-
ments by the parties. Again, the use of this practice
varies among the circuits. The vacatur has the effect of
nullifying a court’s decision without any explanation of
the reasons. Thus, there may be confusion about the
state of the law following vacatur, because the vacated
judgment leaves a void regarding whether the vacated
judgment was correct.

The dominant rationale for non-publication has been
the explosion of the courts” dockets and the costs associ-
ated with expanded publication of routine cases that ar-
guably do not establish new law. An efficiency rationale
for limiting publication is the extent to which it helps
alleviate the huge backlog of cases. If opinions are selec-
tively published, judges can spend less time writing
opinions and more time deciding a greater number of
cases.

However, routinely suppressing decisions has sev-
eral costs. Unpublished opinions, as Judge Patricia Wald
wrote, “increase the risk of nonuniformity, allow diffi-
cult issues to be swept under the carpet, and result in a
body of ‘secret’ law practically inaccessible to many
lawyers.”? This criticism has considerable merit. And
now that the explosion in electronic reporting has made
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unpublished opinions more accessible, there may be less
need for such a rule. In any event, courts should permit
anyone, party or nonparty, to petition a court to publish
an unpublished opinion. Finally, the practice of vacatur
upon settlement should be abolished, and courts should
be prohibited from summarily disposing of a case with-
out clearly explaining the reasons for the decision.

Conclusion

As this discussion has demonstrated, much of the
law is hidden from the public’s view. Judges control
their cases, their dockets, and the manner and openness
of the decision-making process. Nobody would dis-
agree that the law needs to be visible to the public, and
judges need to be accountable to the public. A court’s
written opinion reveals to the public the court’s analy-
sis, reasoning, and grounds for decision. The opinion
provides a safeguard against judicial abuse of power or
dereliction of responsibilities. Hiding or altering opin-
ions without adequate explanation affects the legiti-
macy of the judicial process, and of the law.

223 F.3d 898, vacated, 235 F.3d 1054 (8th Cir. 2000).

As discussed below, such “no publication,” or “no cita-
tion” rule is commonplace in every federal circuit and
many state courts, and has been the subject of extensive
academic commentary.

3. 401 US. 222 (1971).
4. 384 U.S. 436 (1966).
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ity, 80 Yale L.J. 1198 (1971).

7. Monroe Freedman, Speech to The Seventh Annual Judi-
cial Conference of the United States Court of Appeals for
the Federal Circuit (May 24, 1989), reprinted in 128 ER.D.
409, 439 (1989).

8. 21 E3d 395 (11th Cir. 1994).

9. 1994 WL 171600, *3 (11th Cir. Ga.) (The opinion as origi-
nally published at this cite no longer exists. The user is
directed to the official decision).

10. Valentine, 21 F.3d at 398.
11. 18 E3d 65 (2d Cir. 1994).
12. Id. at 67.

13.  Reyes, No. 93-1570, slip op. at 1841. (The opinion as origi-
nally published at this cite no longer exists. The user is
directed to the official decision).

14. Reyes, 18 F.3d at 69.

15.  See Mason v. Scully, 16 F.3d 38 (2d Cir. 1994); Zemo v. State,
646 A.2d 1050, 101 Md. App. 303 (1994); People v. Tufano,
69 A.D.2d 826, 415 N.Y.5.2d 42 (2d Dep’t 1979).

16. 92 E3d 973 (9th Cir. 1996).
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19. 8 F.3d 1315 (9th Cir. 1993).

20. 93 Daily Journal D.A.R. 10030; 93 Cal. Daily Op. Service
5859, 1993 U.S. App. LEXIS 19873 (9th Cir. 1993).

21. 11 E3d 24 (2d Cir. 1993).

22, 1993 U.S. App. LEXIS 31550 (2d Cir. 1993).

23. Tarricone, 11 E3d at 26-27 (unpublished opinion).
24. 975 E2d 568 (9th Cir. 1992).

25. Id. at 571-72 (unpublished opinion).

26. National Classification Comm. v. United States, 765 F.2d 164,
173 n.2 (D.C. Cir. 1985).

-
111l

NYSBA

NYSBA Products and Services
oCLE Seminars, CLE Online, Audio and Video, Publications - Save with spe-
cial member discounts.

Legal Software

eAbacusLaw - Save 30% on this award winning legal software.

eCaseSoft - Save 23% to 59% on litigation software and chronology-graphing
tools.

Trust Accounting Made Easy (T.A.M.E.) - Save 15% on computer software
designed to manage your attorney trust and escrow accounts and maintain com-
pliance with New York state recordkeeping requirements.

eWordPerfect Office 2002 - Save 30% on Corel Business Software.

Financial Services and Insurance Programs

eBertholon-Rowland - Great member savings on personal, long-term care and
professional insurance.

*MBNA - Gold, Platinum and Business credit cards, plus mileage programs. CD
and Money Market Programs and Loan Programs.

*NYSBA-Sponsored ABA Retirement Program through State Street Bank

- Funds include Profit Sharing Plan, Defined Benefit Plan, Money Purchase Pension

Plan, 401(k) Plan and Target Benefit Plan.

Member Discount Programs
for more information, go to www.nysba.org/member/benefits

Office Products and Services

*AT&T Long Distance discounts.

eBlumberg Forms Online - Save 20% on popular legal forms.
eLexisNexis computer assisted research.

eLoislaw.com online electronic research.

*NOVA - Discounts on credit card processing fees for law offices.

ePenny Wise Office Supplies - Up to 30% off already discounted prices.
*UPS and Airborne overnight delivery services.

Other

*BAR/BRI - Discounts on registration fees.

eThe Disney Club - 25% off Disney membership.

eEmplawyerNet - Save 31% to 70% on premier membership to this preeminent
job opportunity and career development site for the legal community.

eHertz and Avis car rentals.

e New York Law Journal - Introductory subscription discounts for NYSBA mem-
bers.

40

Journal | October 2001



Phase-Ins, Phase-Quts, Refunds
And Sunsets Mark New Tax Bill,
alk/a EGTRRA 2001

By EUGENE E. PECKHAM

Act of 2001 (EGTRRA) allegedly reduces taxes by

$1.35 trillion over a 10-year period. Many provi-
sions of the legislation phase in or phase out over sev-
eral years up until 2009. To stay within the $1.35 trillion
limit, all provisions of the act sunset on December 31,
2010, and supposedly, the law will revert to the provi-
sions in effect for 2001. Obviously, this will never hap-
pen.

Either Congress will extend the law, extend or accel-
erate some parts of it but not others, or terminate future
phase-ins if projected budget surpluses do not material-
ize. In the meantime, lobbyists will have a field day try-
ing to get the pet provisions that benefit their clients
extended or accelerated. Members of Congress and can-
didates for Congress will happily collect campaign con-
tributions from all the lobbyists and their clients who
want something.

Because of all the phase-ins and phase-outs, tax plan-
ning by tax advisors for their clients is made more diffi-
cult. An extreme example is the repeal of the estate tax
for the year 2010. Obviously, this makes it beneficial for
very wealthy people to die in 2010; but who can or
wants to plan for that? (See the September 2001 issue of
the Journal for coverage of the estate tax changes.)

The Economic Growth and Tax Relief Reconciliation

Rate Reduction

The centerpiece of the legislation is a reduction in the
marginal tax rates. A new 10% bracket is created for the
first $12,000 ($14,000 in 2008) of taxable income for joint
filers, $6,000 ($7,000 in 2008) for single filers and $10,000
for heads of households. These amounts may be ad-
justed for inflation beginning in 2009." The benefit of
this new 10% bracket has appeared in the form of re-
funds to taxpayers who paid income tax in 2000,> with
most taxpayers receiving $300 if single (5% of $6,000) or
$600 if joint (5% of $12,000). However, many persons
who paid Social Security and other taxes have been dis-
mayed to find that because they had no taxable income
on their return, they have received no refund. Thus, the
persons with the lowest incomes who paid no income
tax get no refund.

Along with the new 10% rate, the new law phases in
reductions in all rates® as follows:

Current 15% | Current 28% | Current 31% Current Current
Rate Rate Rate 36% Rate 39.6% Rate

Calendar Year

Refund/ 27.5% 30.5% 35.5% 39.1%
(effective 7/1/2002) Credit

2002-2003 No change 27% 30% 35% 38.6%

2004-2005 No change 26% 29% 34% 37.6%

2006 and later No change 25% 28% 33% 35%

Marriage Penalty Reduction

Another key feature of EGTRRA is a reduction in the
marriage penalty, whereby married couples pay more
tax than they would if they had each filed as single in-
dividuals. To reduce the penalty, the new law, beginning
in 2005, increases in stages the standard deduction on a
joint return until it equals twice the deduction allowed
on a single return and also expands the top of the 15%
bracket to twice that of single taxpayers.* The schedule
is as follows:

Year Standard Deduction 15% Rate
2005 174% 180%
2006 184% 187%
2007 187% 193%
2008 190% 200%
2009 200% 200%

EUGENE E. PECKHAM , a member of the Journal’s Board of
Editors, is judge of the Broome County Surrogate’s
Court. He is a former partner in the Binghamton firm of
Hinman, Howard & Kattell, LLP and a past chair of the
Trusts and Estates Law Section of the NYSBA. A gradu-
ate of Wesleyan University, he received his J.D. degree
from Harvard Law School.
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Example: In 2001, the standard deduction is $4,550 for
single taxpayers and $7,900 on a joint return, while top
of the 15% bracket is $27,050 for singles and $45,200 for
joint filers. Assuming no adjustments for inflation, in
2009 the standard deduction would remain $4,550 for
singles but would be $9,100 for joint filers, while the top
of the 15% bracket would remain $27,050 for single but
be $54,100 for joint filers.

Another provision gradually increases the refund-
able earned income credit for married couples over the
years 2002 to 2008.” In 2008, the maximum increase in
this credit for a couple with two children is to be
$631.80, a modest saving but not a major benefit for low-
income persons.

Changes in Exemptions and Deductions

Under present law, personal exemptions phase out
for adjusted gross income (AGI) amounts over certain
limits, while itemized deductions are reduced by 3% of
the excess of AGI over a certain limit. The new law cuts
these reductions to two-thirds of the prior amount in
2006 and 2007, one third in 2008 and 2009 and eliminates
them in 2010.°

Example: In 2001, a married couple with two children
would have their exemptions reduced by $4,200 and
their itemized deductions by $900. In 2006 and 2007, the
reductions would be $2,800 and $600. In 2008 and 2009,
the reductions would be $1,400 and $300.

The exemption amount for the alternative minimum
tax (AMT) is increased to $49,000 for joint returns and
$35,750 for single returns beginning in 2001 and ending
after 2004.” The new law also allows taxpayers to use
their newly increased child tax credit against their AMT
liability beginning in 2002.%

Credits Another major feature of EGTRRA is the in-
crease in the child tax credit for each child under 17
from $500 to $1,000, but again the change is spread out
over 10 years. The credit goes up to $600 for 2001 to
2004, $700 from 2005 to 2008, $800 in 2009 and $1,000 in
2010. The credit is also made refundable beginning in
2001 to the extent of 10% (15% after 2005) of earned in-
come in excess of $10,000.° Thus in 2001 a couple with
earned income of $15,000 and one child will get a re-
fundable credit of $500.

The child and dependent care credit that is available
for child and dependent care expenses such as day care
is also increased for tax years beginning in 2003. The for-
mer credit was 30% of employment-related expenses up
to $2,400 for one child and $4,800 for two (including
other dependents physically or mentally incapable of
self-care). The credit rate decreased to 20% as AGI in-
creased to $28,000. The new rates start at 35% and de-
crease to 20% at $43,000 AGI and the dollar limits in-
crease to $3,000 and $6,000."

Example: Assume a taxpayer with AGI of $12,000 in
2003, two children and $2,000 of employment-related

expenses: the credit will be $700 (35% x $2,000). Assume
a second taxpayer with AGI of $43,000 in 2003 with one
child and $16,000 of employment-related expenses: the
credit will be $3,000 (20% x $16,000 = $3,200, but limited
to $3,000).

The credit for qualified expenses for adopting a child
increases to $10,000 for both regular and special needs
adoptions for tax years beginning in 2003. Also, the
phase-out of this credit will begin at $150,000 of modi-
fied AGI instead of at $75,000.

Education

There are now at least eight different deductions and
credits specifically to encourage education.” Logic would
suggest that, if tax simplification were the goal, these
could be combined into one or two, but now we have a
ninth, a new higher-education tuition deduction for tax
years 2002 to 2005, which disappears in 2006 unless, of
course, Congress extends it. The interaction between all of
these education benefits is mind-boggling, with some al-
lowed to be used in combination with others and others
not, together with various levels at which the benefit
phases out. A whole new profession of college planning
counselors has grown up to try to help parents negotiate
this minefield of education credits and deductions.

For example, the new tuition deduction is an above-
the-line deduction for AGI limited to $3,000 in 2002 and
2003 ($4,000 in 2004 and 2005) for qualified expenses
paid for taxpayer and dependents when the taxpayer’s
AQGl s less than $65,000 on a single return or $130,000 on
a joint return, but is limited to $2,000 in 2004 and 2005 if
AGl is less than $80,000 or $160,000 joint. The deduction
is disallowed if the Hope and Lifetime Learning Credit
is taken for the same expense, and it is reduced for any
exclusion taken for Education Savings Bonds, Education
IRA or IRC § 529 Qualified Tuition.™

The deduction for student loan interest of $2,500 per
year was previously limited to a maximum of 60
months, but the limit has been repealed. In addition, the
phase-out range of the deduction has been increased to
$50,000 to $65,000 of AGI on a single return and $100,000
to $130,000 on a joint return.”

IRC § 529 (Qualified Tuition Program Deduction) for-
merly could be set up only by a state. In New York, this
is the program that is run by TIAA-CREF and allows a
$5,000 deduction per taxpayer per year off New York
State income tax. The new law permits private colleges
and universities to establish these programs. More sig-
nificant is the provision that distributions from these
pre-paid tuition savings programs will be excluded
from gross income when withdrawn and used for
higher-education expenses, subject as above to coordi-
nation with the other exclusions and credits.'®

The education IRA also has been significantly im-
proved. The amount that can be contributed has been
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increased from $500 to $2,000 effective in 2002. The
phase-out range is also increased to $95,000 to $110,000
of AGI for single taxpayers and $190,000 to $220,000 for
married taxpayers. A further change is to allow the
money to be withdrawn for elementary and secondary
school tuition and expenses as well as college costs.
Lastly, the money withdrawn from the IRA can be ex-
cluded from gross income, and in addition the Hope
and Lifetime Learning Credits may be claimed in the
same year, as long as the money is not used for the same
expenses."’

Retirement Plans
The contribution limits for all types of retirement
plans will be phased in over the years as follows:

Year IRA!S 401(k) and 403(b)"* SIMPLE?
2002 $3,000 $11,000 $7,000
2003 $3,000 $12,000 $8,000
2004 $3,000 $13,000 $9,000
2005 $4,000 $14,000 $10,000
2006 $4,000 $15,000

2007 $4,000

2008 $5,000

After the phase-in is completed, each type of plan
will have a cost-of-living adjustment thereafter.

In addition, for people over 50, additional catch-up
contributions will be allowed as follows:

Year IRA2 401(k) and 403(b)? SIMPLEZ?
2002 $500 $1,000 $500
2003 $500 $2,000 $1,000
2004 $500 $3,000 $1,500
2005 $500 $4,000 $2,000
2006 $1,000 $5,000 $2,500

Example: In 2002, persons over 50 can put $3,500 into
either a regular or Roth IRA and in 2008 it would be
$6,000. For a 401(k) plan, the contribution for those over
50 is $12,000 in 2002 and in 2006, and thereafter it
would be $20,000. Similarly, for a SIMPLE plan it is
$7,500 in 2002 and $12,500 for 2006 and after.

The annual limit on yearly contributions to defined
contribution plans will be increased to $40,000% begin-
ning in 2002, and for defined benefit plans the annual
limit on benefits will go up to $160,000” beginning in
2002. Both will be indexed for inflation thereafter.

Conclusion

EGTRRA is a hodgepodge of phase-ins, phase-outs
and even in some cases phase-ins that terminate before
2010 and go back to where they started from. It is back-
loaded in that many of the tax benefits are put off until
the latter part of the 10-year period. The whole law sun-
sets on December 31, 2010.%° It is a very confusing law

and tax simplification it is not. It makes tax planning
even more difficult. All of this to stay within the agreed
$1.35 trillion budget cost. Certainly future Congresses
will be pressed to extend many of its provisions if there
are budget surpluses or eliminate them if there are not.
To say the least, the law has many flaws, but we are
stuck with it for the time being.
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115 Stat. 41.

2. IRC § 6428, as added by Pub. L. No. 107-16, § 101(b), 115
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Timing the Transfer
Of Tax Attributes in Bankruptcy
Can Be Critical to the Taxpayer

By LOoreENTZ W. HANSEN

to an automatic stay that will hold creditors, in-

cluding the Internal Revenue Service, at bay.1 But
the automatic stay won’t have the same effect on that
old archenemy, the Internal Revenue Code itself.

The bankruptcy sections of the Internal Revenue
Code can deprive the debtor of valuable tax attributes
just at the time the bankruptcy laws permit the debtor’s
property to be taken for the benefit of creditors.” The tax
attributes that may be lost by a bankrupt debtor on fil-
ing a petition in bankruptcy include, among others, pre-
bankruptcy net operating loss carryovers, casualty and
theft loss carryovers, capital loss carryovers and excess
charitable contribution and tax credit carryovers.3

This article deals primarily with the treatment in
chapter 11 and chapter 7 bankruptcies of a debtor’s net
operating losses and capital losses that date to years
prior to the calendar year in which bankruptcy is de-
clared, focusing on the key issue of timing. Casualty and
theft losses, if they exceed the taxpayer’s income for the
year of the casualty or theft, also can be treated as net
operating losses for carry back and carry forward pur-
poses. Essentially, this means that when business or ca-
sualty /theft deductions exceed income, the excess, after
required modifications, may be “carried” to designated
previous years (carry back years) and/or designated
subsequent years (carryover or carry forward years),
and then claimed as a deduction in those other years
under L.R.C. § 172. In the bankruptcy context, the prac-
titioner must carefully consider what might happen to
these deductions.

I.R.C. § 1398 Captures Debtor’s Tax Attributes

When an individual files a petition in bankruptcy
under chapter 7 or chapter 11 of title 11 of the U.S.C,,
LR.C. § 1398 provides that, in addition to the transfer of
the debtor’s assets and liabilities to the bankruptcy es-
tate by operation of the bankruptcy laws, an impressive
list of tax attributes will also be transferred to the bank-
ruptcy estate.* Of those that can be lost, the most sorely
missed undoubtedly are net operating loss carryovers
(including, as noted above, business, casualty and theft
loss carryovers) and capital loss carryovers.

Filing a petition in bankruptcy may entitle a debtor

In practice, LR.C. § 1398 (added in 1980) may be a
Code provision “more honored in the breach than the
observance.” Many tax practitioners—as well as Internal
Revenue Service agents—simply are unaware of L.R.C.
§ 1398. Many bankrupt taxpayers undoubtedly have un-
fairly profited by failing, inadvertently or otherwise, to
observe L.R.C. § 1398, avoiding the required forfeiture to
their bankruptcy estates of favorable tax attributes.
When seeking discharge from debts they may simply
bear those financial ills they have, rather than fly to oth-
ers they know not of, as may be found in this section.

A bankruptcy estate succeeds to and takes into ac-
count the listed tax attributes of the debtor—called
“items”—to the extent existing on the first day of the
taxable year of the debtor, in which the bankruptcy pro-
ceeding was commenced. For this purpose the Code cre-
ates a new taxable entity, the bankruptcy estate, which
succeeds to these tax attributes and files its own tax re-
turn.’

The change in the tax forms resulting from the tax-
payer’s filing of a bankruptcy petition is not a complex
matter. The tax return usually consists of a covering or
transmittal Form 1041 (U.S. Income Tax Return for Es-
tates and Trusts), which is a fiduciary income tax return
on which is entered minimal information, to which is at-
tached a Form 1040 (U.S. Individual Income Tax Re-
turn). The latter contains the actual facts and figures,
which are somewhat similar to those on a Form 1040 as
filed by a non-bankrupt individual taxpayer, but modi-
fied by LR.C. § 1398 to take into account the special cir-
cumstances of a bankruptcy estate.’

LoRrRENTZ W. HANSEN practices tax law
in White Plains, New York. He gradu-
ated from Harvard University and re-
ceived an LL.B. from Columbia Uni-
versity School of Law, where he was a
Harlan Fiske Stone Scholar, and an LL.
in Taxation from New York University
Graduate School of Law.
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The Danger of Overlooking I.R.C. § 1398

During administration of the bankruptcy, estate ac-
countants and attorneys may have prepared tax returns
for the debtor unaware that losses claimed on the re-
turns were actually unavailable to the debtor during
bankruptcy. The debtor may even have been allowed to
claim these losses after consideration by the Internal
Revenue Service.”

Trustees in bankruptcy may prepare tax returns for
the bankruptcy estate and pay taxes not actually owed,
unaware that the debtor’s pre-bankruptcy tax attributes
are available to the bankruptcy estate during adminis-
tration of the estate. If and when an audit or litigation
brings to light the correct treatment of these tax attrib-
utes, memories may have dimmed and records may
have been lost or destroyed, or the statute of limitations
on refunds may have expired.

In one case (in which the writer was involved), an at-
tempt had to be made in court to reconstruct events
going back 25 years, because I.R.C. § 1398 had been
overlooked by the trustee in bankruptcy and by the tax-
payer’s certified public accountants. Losses belonging
to the bankruptcy estate had not been claimed by the
bankruptcy estate, resulting in payment of income taxes
by the estate that it did not owe. On the other side of
coin, the losses had instead been erroneously claimed
on 10 consecutive individual income tax returns by the
bankrupt taxpayer, with the result that taxes that were
owed were not paid. The result was a claimed defi-
ciency, interest, penalties and, again, litigation.

Election of Tax Periods by the Debtor

An initial decision that the taxpayer who files bank-
ruptcy faces, concerns the composition of the tax year it-
self. Losses may present problems if they arise during
the calendar year in which bankruptcy is declared, but
prior to filing the petition in bankruptcy. In such a case
tax attributes may be lost through transfer to the bank-
ruptcy estate, but only if the debtor elects to close his
taxable year early, when the bankruptcy proceeding
commences. This short-period election, if made by the
debtor, terminates the debtor’s taxable year on the day
before commencement of the bankruptcy proceeding.®
The first taxable year of the bankruptcy estate itself then
begins on the next day, the day the petition in bank-
ruptcy is filed. For the debtor, the second of the two
short tax periods into which the debtor’s own calendar
year is divided would also commence on the day the pe-
tition in bankruptcy is filed.”

The election, if mistakenly made, could result in for-
feiture by the debtor, to the debtor’s bankruptcy estate
of a net operating or capital loss carryover deduction
arising during the short tax year preceding bank-
ruptcy—i.e., the first of the two short periods into which
the debtor’s calendar year is divided.!? Thus, a loss aris-

ing in this period would become the property of the
bankruptcy estate under the LR.C. § 1398 timing rule.
The loss for that short period would be in existence as of
the first day of the second short taxable year—i.e., the
period of the calendar year that begins with the filing of
the bankruptcy petition.!

Absent the election, the bankruptcy estate would ab-
sorb only those losses arising in the calendar year or
years preceding the calendar year in which the petition
was filed. Losses in the calendar year the petition was
actually filed would continue to be available to the
bankrupt debtor on his own individual income tax re-
turn, both for the calendar year in which the petition
was filed and for subsequent years if available under the
carryover provisions of the Code. This is true because
any loss that did not exist as of the first day of the tax-
able year of the debtor in which the petition was filed,
does not become an attribute of the bankruptcy estate.

For example, if a business debt owed to the taxpayer
becomes a bad debt and worthless on March 1, 2000, it
would provide an ordinary deduction and, if large
enough, a net operating loss that could be carried to
other years under LR.C. §§ 166 and 172. If the taxpayer
declares bankruptcy on July 1, 2000, and makes the
short-period election, the taxpayer’s short-period tax-
able year would end on June 30, 2000, the day before the
bankruptcy proceeding commenced. Consequently, the
bad business debt recognized for tax purposes on March
1, 2000, would become the property of the taxpayer’s
bankruptcy estate because it existed on the first day of
the short taxable year in which the bankruptcy com-
menced—July 1, 2000."

On the other hand, if a business debt of the taxpayer
becomes bad and worthless on March 1, 2000, and if the
taxpayer declares bankruptcy on July 1, 2000, but does
not make the short-period election, the deduction con-
tinues to be available to the taxpayer, not his bankruptcy
estate. This is true even though the business debt actu-
ally became worthless before the petition in bankruptcy
was filed. Because the bad debt was not a tax attribute
of the taxpayer as of January 1, 2000, the first day of the
taxable year in which the bankruptcy proceeding was
commenced (that is, the full calendar year), the bank-
ruptcy estate does not succeed to it. Instead, the tax-
payer can claim the business bad debt deduction on his
own calendar-year tax return for the year 2000." It
should be noted, however, that although the taxpayer
may be able to carry it forward if it is large enough, the
taxpayer is not allowed to carry it back to prior, pre-
bankruptcy years and claim tax refunds. Generally
speaking, only the bankruptcy estate can carry net oper-
ating losses back to taxable years of the debtor preced-
ing bankruptcy.™*

Of course, the short-period election is not always to be
avoided. If the debtor makes money instead of losing it
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just before declaring bankruptcy, the election could be
used favorably. It would transfer income tax liability
from the debtor to the bankruptcy estate so that the
debtor, who received the income subject to the taxes, may
not be liable for payment of such taxes. Returning again
to our hypothetical dates, assume that the election is
made to terminate the debtor’s year. With the filing of a
bankruptcy petition on July 1, 2000, the income tax liabil-
ity shown on the debtor’s tax return for the short period
ending June 30, 2000, like other existing debts of the
debtor, would become a liability of the bankruptcy estate.

Assume further that the taxpayer earned $50,000 the
first half of calendar year 2000 and filed for bankruptcy
on July 1, 2000. If the election to terminate the debtor’s
taxable year is made, the bankruptcy estate becomes li-
able for the income taxes on the $50,000. But, absent the
short-period election, the taxpayer would have to report
the $50,000 on his own calendar-year tax return for the
year 2000, along with any other income, and must pay
tax on it himself.

There are two caveats here. First, the assets of the es-
tate may be insulfficient to pay the debtor’s income tax
liability for the short tax year preceding bankruptcy. Be-
cause this income tax liability would not, like some oth-
ers, be dischargeable in bankruptcy, the debtor may be
saddled with the remaining unpaid amount of taxes
upon the conclusion of the bankruptcy proceeding.'
Second, the election is not allowed if the debtor has no
assets other than those exempt from creditors’ claims.
Because the bankruptcy estate would be unable to pay
the taxes, allowing the election would serve no purpose
other than, possibly, tax deferral.'®

Effect of Tax Attributes Transfer on the

Bankruptcy Estate

The tax losses inherited by the debtor’s bankruptcy
estate under L.R.C. § 1398 become available to the estate
to offset income of the estate, if any—including interest
or dividend income and gain from liquidation of the
debtor’s assets, such as the debtor’s personal home.!”
The bankruptcy estate may be entitled to exclude gain
on the sale of the debtor’s principal residence, generally
$250,000 on an individual return and $500,000 on a joint
return.'®

The bankruptcy estate’s tax losses may also be di-
minished by cancellation of debt (COD) income arising
from the debtor’s discharge in the bankruptcy proceed-
ing. The bankrupt debtor is not actually taxed on this
COD income." But, if any of the debtor’s nondeductible
debts are discharged in bankruptcy, any losses acquired
from the bankru %)t debtor or realized by the estate itself
will be reduced.”” Finally, any carryover losses success-
fully running this gauntlet are returned to the debtor,
as are any remammg assets of the estate, following
bankruptcy.?!

Hand-me-down loss carryovers, originally acquired
by the bankruptcy estate from the debtor, can be aug-
mented by losses realized by the bankruptcy estate itself
in the course of administration.”” However, net operat-
ing losses of the estate are first exposed to shrinkage by
carry back to taxable years of the debtor 3preceding the
commencement of the bankruptcy case.™ Any refunds
generated by such a carry back of net operating losses
by the estate to pre-bankruptcy years of the debtor,
would become assets of the estate. This, of course, ben-
efits credltors of the estate, but not the bankrupt
debtor.**

Capital losses of the debtor are also transferred to the
bankruptcy estate. But they may only be carried for-
ward (or “over” in the language of the Code), first to the
estate and subsequently to the debtor, if any remain on
conclusion of the bankruptcy proceeding.?

Reacquisition of Tax Attributes Upon
Bankruptcy “Termination”

The reacquisition of tax attributes by the debtor after
bankruptcy is more complicated than the acquisition of
the debtor’s pre-bankruptcy tax attributes by the bank-
ruptcy estate. Under the Code, a debtor succeeds to the
tax attributes that are held by a bankruptc Y, estate—if
any remain—on “termination” of the estate.

A key issue that arises from this general proposition
is how the word “termination” is to be interpreted, be-
cause there is no definition in the Code. There are two
possibilities. A bankruptcy estate could “terminate” on
the date a chapter 7 plan of distribution is approved by
the bankruptcy court or, in a chapter 11 case, on the date
the plan of reorganization is confirmed by the bank-
ruptcy court; or, a bankruptcy estate could “terminate”
on a later date, when a formal decree closing the estate
is entered.

At first blush the question appears to be one of “His-
tory’s Mysteries” (with apologies to the History Chan-
nel), but, as more fully discussed below, the operation of
the bankruptcy laws and legislative history support the
view that the earlier dates are those that Congress in-
tended when LR.C. § 1398 was enacted.

The importance to the taxpayer is clear: any remain-
ing tax losses could boost the “fresh start” the debtor en-
joys as a result of the discharge in bankruptcy. Further,
the sooner such losses can again be claimed by the
debtor as offsets to income, the better, because the
debtor must count the years during which the bank-
ruptcy estate was undergoing administration in com-
puting the net operating loss carryover period—even
though the losses were only available to the bankruptcy
estate and thus bezfond the debtor’s reach during those
intervening years.

By its terms, LR.C. § 1398(i) provides that on “termi-
nation” of a bankruptcy estate, an individual debtor
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succeeds to and may take into account the previously
discussed tax attributes, as listed in L.R.C. § 1398(g). The
scope of this provision is limited to bankruptcies under
chapter 7 (straight liquidations) and chapter 11 (reorga-
nizations).

As indicated earlier, each of these proceedings gives
rise to a separate taxable entity—the bankruptcy estate.
In the chapter 7 and chapter 11 context, the unique
transfer of the debtor’s pre-bankruptcy assets and lia-
bilities from the debtor to the bankruptcy estate is un-
doubtedly intended to simplify and expedite the
debtor’s fresh start. In other bankruptcies, however, in-
cluding those brought under chapter 9 (rehabilitation of
a debtor municipality), chapter 12 (rehabilitation of a
debtor family farmer with anticipated income from
farming) and chapter 13 (rehabilitation of a debtor indi-
vidual with anticipated future income), no such entity
“mitosis” (creating two taxpayers out of one) occurs.”

“Termination” of a Chapter 11
Reorganization

A chapter 11 reorganization gives rise to less ambigu-
ity than a chapter 7 liquidation in applying the word
“termination” to an event in the bankruptcy proceeding.
As noted above, the writer believes that the word “ter-
mination,” correctly interpreted, refers to the date on
which the chapter 11 plan of reorganization is confirmed
by the bankruptcy court, not the later date when the
bankruptcy estate is closed by formal decree discharg-
ing the trustee, canceling the trustee’s bond and closing
the administration of the estate. Two reasons support
this.

First, given the practicalities of a bankruptcy pro-
ceeding, the confirmation date is the fairest and most
logical date for the transfer of tax attributes from a chap-
ter 11 bankruptcy estate to a debtor. Second, the legisla-
tive histories of the Bankruptcy Reform Act of 1978 and
the Bankruptcy Tax Act of 1980, both relevant to this
issue, establish that the confirmation date, not the clos-
ing date, was probably the date Congress had in mind
when it used the word “termination” in the Bankruptcy
Tax Act of 1980. This history is discussed in some detail
below.

Numerous events of significance occur on the date of
confirmation of a chapter 11 plan of reorganization. A
court order confirming a chapter 11 plan of reorganiza-
tion is a final judgment for res judicata purposes and de-
termines all rights and duties of debtors and creditors
under the bankruptcy laws.*® Confirmation of the plan
also constitutes an in rem judgment providing for dispo-
sition of the assets of the bankruptcy estate;3! and, un-
less the plan itself or the court order confirming the plan
provides otherwise, decisive changes occur in the legal
status of the parties involved in the bankruptcy on con-
firmation.

If there is no trustee, the fiduciary status of the debtor
in possession terminates.” On confirmation of the plan,
any remaining property not distributed or to be distrib-
uted to creditors by the terms of the plan vests in the
debtor, free and clear of liens.® 1t is also at this point
that the debtor ordinarily receives a discharge.>* The
discharge operates to eliminate the personal liability of
the debtor for discharged debts and gives rise to the so-
called “discharge injunction” for the protection of the
debtor.®® This release of the debtor from his debts is, of
course, the most important element of the debtor’s fresh
start.®

Tax consequences also abound. If any debts are dis-
charged, confirmation of the plan gives rise to cancella-
tion of indebtedness income which, in any event, is not
taxable.”” On confirmation of the plan, and concomi-
tantly with the debtor’s discharge, the bankruptcy es-
tate reduces any leftover tax attributes.” As indicated
above, this reduction equals the sum of any discharged
debts that would not have been deductible by the
debtor if the debtor actually had paid them. Conversely,
if actual payment of the indebtedness would have enti-
tled the debtor to a tax deduction, the discharged debt
will not reduce the tax attributes of the bankruptcy
estate available for distribution to the debtor.*’ And as
noted, on confirmation of the plan, the discharge in-
junction arises.

The question of determining the proper termination
date follows from the preceding concepts. As men-
tioned above, not only the debtor’s property but also the
debtor’s tax attributes are transferred to the bankruptcy
estate at commencement of the bankruptcy proceed-
ing.*! That these transfers of property and tax attributes
should take place simultaneously follows logically from
the fact that the debtor’s tax attributes, like the debtor’s
property, may have value from the standpoint of the
bankruptcy estate and the creditors. In addition, many
important tax consequences flow from property rights,
and the debtor’s tax attributes therefore should be trans-
ferred at the same time as the debtor’s property.*

Using the later date—the date of the final decree
which subsequently “closes” the bankruptcy estate—
cuts against this logic. The official end of the bankruptcy
case is often a “mere formality,”*® but there can be long
delays in handling the final administrative details and
securing a final decree closing the estate. It would in-
deed be unfortunate to have the clock run out during
this period and to have the net operating loss carryover
period expire. Under federal tax rules (but not state), the
years that a net operating loss is the property of a bank-
ruptcy estate and thus available for use by the estate are
counted in computing the total carryover period under
LR.C. § 172.* Further, the final year apparently counts
as two years: the taxable year of the estate in which the
date of termination falls counts as one, and the taxable
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year of the debtor in which the estate terminates is an-
other, and counts toward the total.*”

This could be a trap for the unwary. In one case the
discharge occurred in 1986, but the final decree was not
entered until 1995.% Thus, 10 years would have passed,
quite possibly without any of the parties being aware
that the clock was ticking against the debtor on the 15-
year carryover period for net operating losses (for net
operating losses arising in 1998 or later years, the period
is 20 years) It should be noted that capital losses do
not present quite the same problem in this regard, be-
cause they can be carried forward indefinitely—until
the taxpayer’s death, when any that remain go to the
grave with the taxpayer.*®

Legislative History of the Termination Date

A comparison of two statutes, the Bankruptcy Re-
form Act of 1978 and the Bankruptcy Tax Act of 1980,
and their respective legislative histories supports the
theory that the earlier confirmation date, not the later
closing date, should be the date the debtor succeeds to
the tax attributes of the bankruptcy estate. At first blush,
the Bankruptcy Reform Act of 1978 seems to favor the
later closing date. Title 11, section 346 of the U.S.C., part
of that earlier act, states: “After such case is closed or dis-
missed, the debtor shall succeed to any tax attribute.”*’
That is not the end of the story, however, because this
section of the Bankruptcy Reform Act of 1978 was in-
tended to apply to state and local taxes only, not federal
taxes.

In the course of drafting the Bankruptcy Reform Act
of 1978, congressional committees (the Senate Finance
Committee and two House Committees—Ways and
Means and Judiciary) were unable to agree on new leg-
1slat10n governing federal taxation of bankruptcy es-
tates.”! Consequently, 11 U.S.C. § 346 was denominated
a “special tax provision” not meant by Congress to
change income tax statutes or decisions then applicable
to federal income taxation of bankruptcy estates. Exist-
ing federal tax laws were not reformed until two years
later, when the Bankruptcy Tax Act of 1980 was en-
acted.”

In the two-year interval between the Bankruptcy Re-
form Act of 1978 and the Bankruptcy Tax Act of 1980,
changes of attitude seem to have occurred, affecting
both the wording and concepts of the bankruptcy tax
laws. For one thing, the earlier Bankruptcy Reform Act
of 1978 provides that after a debtor re-acquires tax at-
tributes not used by the bankruptcy estate, the debtor
may, in applying any applicable carryover limitation, ig-
nore the period during which the tax attrlbutes were
available for use by the bankruptcy estate only.**

The timetable found in the later federal income tax
provision (Bankruptcy Tax Act of 1980) does not ignore
this period. Instead, in counting the number of carry-

over years for any applicable limitation period, the pe-
riod during which any net operating loss acquired by
the estate from the debtor is available to the estate must
be taken into account by the debtor, if and when the net
operating loss reverts to the debtor. This change,
which kept the clock ticking on the carryover period
during bankruptcy, apparently gave rise in the minds of
the drafters of the 1980 law to the thought that a differ-
ent, earlier date—the confirmation date—was needed
for the “closing” date referred to in the Bankruptcy Re-
form Act of 1978.

Because of the foregoing, the differing language used
in these two tax systems (federal and state), regarding
the timing of the transfer of tax attributes from a bank-
ruptcy estate to a debtor, may be critical. The provision
applicable to the states reads, as noted earlier: “After
such a case [a chapter 7 or 11 bankruptcy proceeding] is
closed or dismissed, the debtor shall succeed to any tax
attribute acquired by the estate under paragraph 1 of
this subsection [this includes any loss carryovers] but
not utilized by the estate.”*® The federal tax law provi-
sion reads quite differently, stating: “In the case of a ter-
mination of an estate, the debtor shall succeed to and
take into account the items referred to in paragraphs (1)
[net 5c;perating loss carryovers], (2), (3), (4), (5), and
6).”

The Senate Fmance Commlttee Report on the Bank-
ruptcy Tax Act of 1980°° provides insight into what may
have been behind this change in wording between the
Bankruptcy Reform Act of 1978 and the Bankruptcy Tax
Act of 1980, when the word “termination” was substi-
tuted for the word “close.”

No-disposition Rule. Under the bill, a transfer (other
than by sale or exchange) of an asset from the bank-
ruptcy estate to the individual debtor on termination of
the estate would not be treated as a “disposition giving
rise to recognition of gain or loss.””

In other words, the Congress that provided in LR.C.
§ 1398(i) that debtors should succeed to the tax attrib-
utes of their bankruptcy estates on “termination” of the
estate also had in mind that it was on “termination” of a
bankruptcy estate that any remaining assets of the estate
would be transferred to the individual debtor.

Certainly, knowledge may be imputed to Congress
that, under 11 U.S.C. § 1141(b), any remaining property
of a bankruptcy estate typically is transferred to a chap—
ter 11 debtor on confirmation of the chapter 11 plan.”
(This remaining property could include the debtor’s re-
organized business, if the plan contemplates continued
operation of the business by the debtor.) Indeed, at least
one court has actually referred to the “confirmation” of
a chapter 11 plan as the “termination” of the bankruptcy
estate.! Consequently, that court found that expenses
incurred subsequent to the confirmation date are not ad-
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ministration expenses of the bankruptcy estate itself
but, rather, are obligations of the individual debtor, who
had regained possession of the property of the bank-
ruptcy estate under the terms of the plan on confirma-
tion of the plan. It therefore is apparent that if the case
law and statutes are to be harmonized, “confirmation”
must be seen as synonymous with “termination.”

In sum, when Congress substituted the termination
date for the closing date as the date when the debtor
would succeed to the tax attributes of the bankruptcy
estate, it is reasonable to suppose that Congress had in
mind that the all-important date, from the debtor’s
standpoint, was the date when any remaining property
of the estate re-vests in the debtor—in other words, the
date of confirmation of the debtor’s chapter 11 plan. Nor
would keeping tax attributes in limbo pending the tech-
nical closing of the estate provide a better “bright line”
test, because both the confirmation date and the closing
date envisage the signing of a judicial decree.

“Termination” of a Chapter 7
Straight Liquidation

The event in a chapter 7 straight liquidation that cor-
responds most closely to the confirmation of a chapter
11 plan of reorganization is probably the date of court
approval of the trustee s plan of distribution. Before that
date, the trustee® should have disposed of any assets of
the debtor in which third parties had an interest as co-
owners, consignors or lienholders, and should have “re-
duced to money” (i.e., sold at public auction or prlvate
sale) the remaining assets of the bankruptcy estate. 6
The trustee’s plan of distribution must then conform to
the statutorily prescribed pecking order of creditor’s
rights.

There are six stages in this hierarchy, starting with
priority creditors and ending with the debtor himself, if
any surplus remains (the sixth and final stage of the dis-
tribution).64

After entry of the court order of distribution, which
also provides for the trustee’s compensation, the trustee
issues checks in payment of each creditor’s dividend.
For general unsecured creditors this may be an across-
the-board percentage of their allowed claims (5.51 per-
cent in one reported case),” or, of course, they may
receive nothing. Thus, with the entry of the court-
approved order for distribution, any surplus or aban-
doned (usually valueless) property of the bankruptcy
estate vests in the debtor.

A determination that the entry of the distribution
order is the proper date for the debtor to succeed to the
tax attributes of the bankruptcy estate recognizes the
legal and economic realities of a chapter 7 bankruptcy
proceeding, and is in full accord with the previously
cited legislative history linking distribution of property
to the debtor with “termination” of the debtor’s bank-

ruptcy estate. Unfortunately, not all tribunals agree with
this approach.

The McGuirl Case

In a case dealing with a chapter 7 bankruptcy, the
U.S. Tax Court reached a different conclusion, and the
case may have been incorrectly decided. In McGuirl v.
Commissioner,”® the fmdmgs of fact and conclusions of
law were set forth in a “memorandum” opinion issued
by a single judge rather than by one of the panels which
often do so in “regular” Tax Court opinions. Memoran-
dum opinions are usually fact-driven and are not offi-
cially reported. They are not considered binding prece-
dents by the Tax Court (and therefore should be cited
with care).””

The McGuirl opinion asserts that a bankruptcy estate
terminates on the date of the final decree, or “closing” of
the estate, not the date of entry of the property-distribu-
tion order. The court therefore ruled that as long as a
bankruptcy estate is undergoing administration—in
other words, right up to the closing date—tax attributes
are still the property of the bankruptcy estate and not
yet available to the individual debtor, who in McGuirl,
was the taxpayer. The court’s “final decree” theory,
however, was obiter dictum and questionable, for several
reasons.

For one, the Internal Revenue Service, as is its custom
in net operating loss cases, wheeled in its doctrinal ma-
chinery—the notorious “black hole” defense to net op-
erating loss carryovers. This defense is often insur-
mountable because neither the taxpayer nor the Internal
Revenue Service has kept sufficient records to rebut it.
Thus, the taxpayer in McGuirl had failed to produce
proof at trial of his modified taxable income for the carry
back years (the “black hole”); nor had he made a timely
election to rehnqulsh carry back rights, permitted by the
Code since 1976.°® Consequently, there was no way of
determining how much, if any, of the net operating loss,
after being carried back and used to offset income in the
carry back years, would be available to reduce the taxes
in the later “carry forward” years in which deductions
were claimed.

In addition, the taxpayer in McGuirl wanted to claim
a deduction for tax year 1993. However, his net operat-
ing loss would not have been available to him for tax
computation purposes in 1993, even if his bankruptcy
estate were deemed to have terminated on the date he
was arguing for, which was October 13, 1995. This is ob-
vious in view of the fact that L.R.C. § 1398 would bar use
by the taxpayer of a carryover loss of his bankruptcy es-
tate in 1993 when (as even the taxpayer conceded) his
bankruptcy estate did not “terminate” until 1995.

However, he countered with the novel argument that
use of a carryover loss on a tax return for any given tax-
able year depends on when the tax return for that year
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was filed (his 1993 tax return was not filed until 1996,
after the bankruptcy), rather than when the tax year it-
self actually occurred (1993 presumably occurred in
1993, which was during the bankruptcy years). This the-
ory, which would give a taxpayer freedom of choice as
to the taxable year in which losses could be used, was
patently leaky, as the McGuirl court noted.* (The tax-
payer in McGuirl represented himself, and although he
had legal training, he apparently had not been practic-
ing law.)

From the opinion it appears that at least two grounds
for upholding the Internal Revenue Service’s position
were present, in addition to the argument based on the
definition of the word “termination.” Nevertheless, the
court addressed the issue, stating as follows:

Any remaining net operating loss belonging to the es-
tate will be returned to the debtor-taxpayer after the ter-
mination of the estate. Section 1398(i). “Termination of
the estate” refers to the closing of the estate. Bankruptcy
Code, 11 US.C. § 346(i)(2) (1978); see also Firsdon v.
United States, 95 F.3d 444, 446 (6th Cir. 1996), aff. 75
AFTR 2d 95-528, 95-1 USTC par. 50,040 (N.D. Ohio
1994); Beery v. Commissioner, 72 T.C.M. (CCH) 1013
(1996). The debtor is then free to use the net operating
loss as a carryover, section 1398(i), or carry back, as long
as the net operating loss arose before the commence-
ment of the bankruptcy case. Section 1398(j)(2)(B).

Thus, the court cited 11 U.S.C. § 346(i)(2) in support
of its view that under federal tax law the termination
date is the closing date. But as described above, Con-
gress expressly intended that 11 U.S.C. § 346(i)(2) would
not become part of the Internal Revenue Code. Indeed,
this section actually provides a better understanding of
what Congress did not mean than what it did mean
when using the word “termination.” The substitution of
“termination” for “closing” actually reinforces the tax-
payer’s interpretation in McGuirl rather than that of the
Internal Revenue Service or the Tax Court.

Special Concerns on Certain Assets
and Liabilities

There is one problem that might occur if the transfer
of tax attributes is deemed to take place before the for-
mal closing date. If, on the confirmation date, a bank-
ruptcy estate still holds assets having speculative value
and built-in tax liabilities, determination of the exact
amount of the bankruptcy estate’s income might have to
be postponed until the property is liquidated and a final
computation made. If a carryover loss had already
passed from the bankruptcy estate to the debtor, the
bankruptcy estate’s income tax liability when the asset
is sold would be higher than it should be. This aspect of
picking an earlier termination date is noted and dis-
cussed in Collier on Bankruptcy.”!

However, the problem raised in that discussion may
not be present in very many cases, because the trustee
presumably has liquidated (“reduced to money,” in the
statutory phrase) assets of the debtor before submitting
the chapter 7 plan of distribution; and the assets re-
maining in a chapter 11 plan may have been returned to
the debtor in a nontaxable transfer on confirmation of
the plan of reorganization. In any case, a solution of
sorts might be found by requiring amended returns,
such as were required before the 1997 repeal of LR.C.
§ 1034, which permitted a rollover of gain on the sale of
a principal residence. If a taxpayer failed to replace the
principal residence during the applicable rollover pe-
riod, an amended return had to be filed and tax (with in-
terest) paid.

Another possible solution would be to add another of
the ever-popular recapture provisions to the Internal
Revenue Code.”? In the latter case, any tax attributes
previously transferred to the debtor could be recaptured
for use by the estate, and the debtor would then have to
report additional income equal to the undeserved tax at-
tributes previously claimed.

Conclusion

Attorneys, accountants and tax preparers should
keep in mind that filing a petition in bankruptcy may
have significant tax consequences. The impact of mak-
ing or not making the short-period election to close the
taxpayer’s taxable year on the day before the petition in
bankruptcy is filed should be weighed.

Further, after discharge in bankruptcy, one should
consider reclaiming any tax attributes surviving bank-
ruptcy as of a date that is earlier than the formal closing
of the estate—i.e., immediately following court approval
of a chapter 7 plan of distribution or a chapter 11 plan of
reorganization. Using the earlier date could help the tax-
payer/former debtor by providing a tax-saving jump
start to the debtor’s “fresh start.”

1. 11USC.§362

2. Internal Revenue Code of 1986, as amended by 26 U.S.C.
§ 1398 (hereinafter “I.R.C.” or the “Code”).

3. LR.C. §1398(g). Casualty and theft losses can become net
operating losses for carry back and carryover purposes
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28.
29.
30.
31
32.
33.
34.
35.

36.
37.

38.
39.
40.
41.
42.

43.

44.

claimed by both the debtor (incorrectly) and the debtor’s
bankruptcy estate (correctly). Litigation followed.

LR.C. § 1398(d)(2)(i).

LR.C. § 1398(d)(2)(ii).

Id.

LR.C. § 1398(g).

Id.

LR.C. §§ 172(b), 1398(g).

LR.C. § 1398(j)(2)(B).

11 U.S.C. § 523(a)(1); S. Rep. No. 96-1035, at 26 (1980).
LR.C. § 1398(d)(2)(C); S. Rep. No. 96-1035, at 27 (1980).
LR.C. § 1398(e).

LR.C. § 121. See In re Bradley, 222 B.R. 313 (Bankr. Tenn.
1998). Recent cases overwhelmingly (9-1) allow the bank-
ruptcy estate itself to claim the $250,000 ($500,000 on a
joint return) exclusion of gain from the sale of the
debtor’s principal residence, under L.R.C. § 121. See also In
re Popa, 218 B.R. 420 (Bankr. Ill. 1998); Godwin v. Commis-
sioner, 96-1 USTC & 50,287 (Bankr. Ohio 1996). Contra In
re Winch, 226 B.R. 591 (Bankr. Ohio 1998).

LR.C. § 108(a)(1).

LR.C. § 108(b)(1).

LR.C. § 1398(i).

LR.C. § 1398(c)(1), (e).

LR.C. § 1398(j)(2)(A).

LR.C. § 139()(2)(B); see 11 U.S.C. 541(a)(7). See also Segal v.
Rochelle, 382 U.S. 375 (1966). In addition, nonbusiness ad-
ministration expenses can create a loss that can be carried
backward or forward, but only to taxable years of the
bankruptcy estate. LR.C. § 1398(h)(2).

LR.C. §§ 1212(b), 1398(g)(5).

LR.C. § 1398(i) The writer wishes to acknowledge the
guidance given to him in understanding bankruptcy law
and practice by Prof. Lawrence P. King’s Collier on Bank-
ruptey (15th ed., rev. 1999); William Tatlock’s Discharge of
Indebtedness, Bankruptcy and Insolvency, Tax Management
Portfolio, 540 (2000); Timothy E. Travers, Bankruptcy
Desk Guide (Lawyers Coop. Pub. 2000).

Firsdon v. United States, 95 E.3d 444, 446-47 (6th Cir. 1996).
See note 54.

LR.C. § 1398(a).

LR.C. §§ 1398(a), 1399.

11 U.S.C. § 1141(a); see Stoll v. Gottlieb, 305 U.S. 165 (1938).
11 US.C. § 1141(b), (c).

Jay Bee Enterprises, 207 B.R. 536, 538 (Bankr. Ky. 1997).

11 US.C. § 1141(b), (c).

11 US.C. § 1141(d)(1)(A).

11 U.S.C. §§ 524(a)(2), 1141(d)(1)(A); see Collier on Bank-
ruptcy vol. 15, p. TX2-53, supra, note 26.

H.R. Rep. No. 95-595, p. 128.

LR.C. § 61(a)(12). See Collier on Bankruptcy, vol. 15, p. TX2-
54, supra, note 26.

LR.C. § 108(b).

LR.C. § 108(e)(2).

11 U.S.C. § 362(c)(2)(C).

LR.C. § 1398(f), (g).

See Commissioner v. Ferrer, 304 F.2d 125 (2d Cir. 1962). Pas-
sive activity losses may be transferred from the bank-
ruptcy estate to the debtor on transfer of the interest in
the passive activity that generated the losses, before “ter-
mination” of the estate, if necessary. L.T. Reg. 1.1398-1(d).
North Am. Car Corp. v. Peerless, 143 F.2d 938 (2d Cir. 1944)
(decided under the Bankruptcy Act of 1898).

Beery v. Commissioner, 77 T.C.M. (CCH) 1289 (1999). See
note 54.

45.

46.
47.
48.

49.
50.

51.
52.

53.
54.

55.
56.
57.
58.
59.

60.

61.

62.

63.
64.
65.
66.
67.

68.
69.
70.
71.
72.

See 1.T. 1.172-4(a)(2), cited in Tatlock, Discharge of Indebted-
ness, Bankruptcy and Insolvency, A-37 (2000), supra, note 26.
Leavell v. Commissioner, 11 T.C.M. (CCH) 2387 (1996).
LR.C. §172(b)(1)(A).

Capital losses of an individual do not expire until the
death of the individual. See LR.C. § 1212(b); Rev. Rul. 54-
207, 1954-1 C.B. 147.

11 U.S.C. § 346(i)(2) (emphasis added).

See Historical and Revision Notes—Legislative State-
ments to 11 U.S.C. § 346.

See H.R. Rep. No. 95-595, at 124, 274, 275 (1995).

S. Rep. No. 96-1035, at 30 (1980) quoted in Bankruptcy Tax
Act of 1980, Law and Explanation, Commerce Clearing
House, Inc. The legislative history was more convoluted
than this summary, which is, however, essentially correct.
11 U.S.C. § 346(i)(2).

11 U.S.C. § 346(i)(2). Various bills in both Houses of Con-
gress would conform state and local tax rules to the Inter-
nal Revenue Code of 1986 in this regard. HR. 333; S.220,
420, 107th Congress. All of these bills provide that for
state and local income tax purposes a post-bankruptcy
debtor must include the years the bankruptcy estate was
undergoing administration in calculating any carry-for-
ward period. See Bankruptcy Reform Act of 2001 § 719,
Special Provisions Related to the Treatment of State and
Local Taxes, amending 11 U.S.C. § 346(i)(2). The provi-
sions of these bills do not seem to address (and instead
seem to perpetuate) the difference in terminology be-
tween the Bankruptcy Reform Act of 1978's use of the
word “closed” and the Bankruptcy Tax Act of 1980’s use
of the word “termination.” At present, these bills are on
hold due to a revised legislative agenda following the ter-
rorist attack on the World Trade Center, and because the
proposed reforms tighten bankruptcy laws and are
viewed as “anti-consumer” at a time when the economy
is under recessionary pressure. (For the status and text of
this and other congressional legislation log on to the Li-
brary of Congress” Web site <thomas.loc.gov>.)

Firsdon v. United States, 95 F.3d 444, 446-47 (6th Cir. 1996).
11 U.S.C. § 346(i)(2) (emphasis added).

LR.C. § 1398(i) (emphasis added).

Pub. L. No. 96-589.

Senate Finance Committee Report on the Bankruptcy Tax
Act of 1980 (emphasis added).

See 11 U.S.C. § 1141(b); Jay Bee Enterprises, 207 B.R. 536
(Bankr. Ky. 1997).

In re Hirsch-Franklin Enterprises, Inc., 63 B.R. 864, 872
(Bankr. Ga. 1986).

Chapter 7 requires that a trustee always be appointed,
unlike chapter 11, in which the individual debtor may
continue to control the business in a fiduciary capacity as
a “debtor in possession.” See Timothy E. Travers, Bank-
ruptcy Desk Guide, 540 (2000), supra, note 26.

Id.

11 U.S.C. § 726(a)(1)-(6).

In re Wilson, 190 B.R. 860 (Bankr. Mo. 1996).

77 T.C.M. (CCH) 1289 (1999).

Kafka & Cavanagh, Litigation of Federal Tux Controversies
(2d ed. 1999).

LR.C. § 172(b)(3).

77 T.C.M. (CCH) 1289 (1999) note 8, p. 10.

McGuirl v. Commissioner, 77 T.C.M. (CCH) 1289 (1999).
Vol 15, & TX 2.07(3), supra, note 26.

See LR.C. §§ 1245, 1250. These complicated recapture pro-
visions are undoubtedly cited by flat-tax advocates in any
parade of Internal Revenue Code horrors.
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TAX

Trusts created by New York
grantors are not necessarily subject to
New York State income tax. Many
trusts may be paying New York State
income tax, when it could be easily
avoided. New York Tax Law sets forth
a clear method for avoiding the tax
that is simple to implement in many
instances. It is worthwhile to consider
whether steps should be taken to elim-
inate the state income tax on a trust, es-
pecially for trusts that anticipate large
capital gains in the near future.

Section 601(c) of the Tax Law im-
poses an income tax on all of the in-
come of a “Resident Trust,”! i.e., an ir-
revocable trust created by a New York
resident or a revocable trust that be-
came irrevocable while the creator
was a resident of New York State.
Nonetheless, the law in New York has
evolved so that so-called Resident
Trusts will not be subject to tax if (a) the
trustee, (b) the trust principal and
(c) the trust’s sources of income are all
located out of state.

This exception to the rule originated
in Mercantile-Safe Deposit and Trust
Company v. Murphy.® In the Mercantile
case, the state attempted to tax a trust
created by a New York resident but ad-
ministered by a Maryland trustee for
the benefit of New York beneficiaries.*
The state argued that the trust was
subject to tax because the trust satis-
fied the definition of a “Resident
Trust” under the statute.’ The Court of
Appeals found that it was unconstitu-
tional under the Fourteenth Amend-
ment to tax a trust merely because of
the residency of the grantor, where the
assets were in the possession of an out-
of-state trustee, and the beneficiaries,
although residents, had no present
right to control or possess the trust as-
sets.® As a result of the Mercantile case,

State Income Tax:
Not All Trusts Must Pay

BY PHILIP ]. MICHAELS AND LAURA M. TWOMEY

a trust cannot be taxed merely because
it is a “Resident Trust.”” There must be
other contacts with New York State.

In 1992, the decision in Mercantile
was codified in section 105.23 of the
tax regulations.® Essentially, the regu-
lation states that Resident Trusts will
not be subject to tax if the following
three-part test is satisfied:

e All of the trustees are domiciled
outside of New York State;

* The entire principal of the trust, in-
cluding real and tangible property, is
located outside of New York State; and
¢ Allincome and gains of the trust are
derived from or connected with
sources outside of New York State, de-
termined as if the trust were a non-res-
ident.

Using this rule, it is quite simple to
construct a situation that removes a
“Resident Trust” from the purview of
New York’s income tax. In many in-
stances, merely changing the trustee
from a resident to a non-resident is all
that is required. For example, in the In-
come Tax Advisory Opinion brought
by Charles B. Moss, Jr., in 1994, the
commissioner of taxation and finance
found that a “Resident Trust” was no
longer subject to state income tax be-
cause the trustee had sold his New
York residence and moved to another
state.”

The ruling held that the first part of
the three-part test described above was
clearly satisfied because the sole
trustee was no longer domiciled in
New York. The second part of the test
was satisfied because all of the trust’s
assets were located out of state. The
trust’s assets consisted of (a) cash, U.S.
government obligations and mar-
ketable securities held in an account at
a bank in New York City and (b) sev-
eral loans owed by various trusts and

companies. All of the trust’s assets
were deemed to be intangible assets.
The ruling concluded that intangible
property was located in the domicile of
the trustee, and consequently all of the
property was located out of state be-
cause the trustee was not domiciled in
New York.

Finally, the ruling held that the
third prong of the test was satisfied,
because none of the trust’s income was
attributable to New York sources. The
test for New York source income is
(a) income attributable to real property
or tangible personal property located
in New York or (b) income attributable
to a trade or business being carried on
in the State of New York. Because the
trust did not hold real estate or tangi-
ble personal property and because it
did not have any income attributable
to a trade or business being carried on
in New York State, this test was satis-
fied as well.

It is interesting that in the Moss rul-
ing the trust ceased to be subject to
state tax even though many of the trust
assets remained in an account with a
New York City bank. Because the tax
commission has adopted the view that
intangibles are located in the domicile
of the trustee, the entire corpus of the
trust can be moved out of state simply
by changing the trustee to a non-resi-
dent. Hence, the Moss ruling shows
that tax liability of a trust can be elimi-
nated without changing the trust’s in-
vestment manager or custodian bank.
The simple solution described above
will only apply, however, where a trust
does not hold any New York real prop-
erty and does not have income derived
from a trade or business in New York.

What if your client would like to
save New York income taxes, but for
non-tax reasons would like manage-
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ment and investment powers to re-
main with an individual who happens
to be a resident of New York? The Ad-
visory Opinion brought by Laura J. Sil-
ver in 2000 demonstrates a feasible so-
lution.® In this ruling the petitioner, a
New York resident, created a Delaware
LLC and funded it with cash, govern-
ment obligations and marketable secu-
rities. The petitioner then made a gift
of a 99 percent LLC interest to a trust
that she created for third parties, nam-
ing a non-resident trustee. The peti-
tioner retained a 1 percent LLC interest
and named herself as the managing
member of the LLC.

The ruling held that the first prong
of the test was satisfied because the
trustee of the trust was domiciled out
of state. Given that the trust’s sole asset
was the 99 percent LLC interest, the
ruling found that all of its assets were
deemed to be intangibles and thus lo-
cated in the domicile of the non-
resident trustee in satisfaction of the
second test. The third prong was satis-
fied because none of the trust’s income
was New York source income. The
trust owned no real estate or tangible
personal property in New York. Fur-
ther, the LLC was not conducting a
trade or business in New York, and
thus none of its income was attribut-
able to a trade or business in New
York. The ruling indicated that if an
entity merely purchases and sells as-
sets on its own account, it will not be
considered to be carrying on a trade or
business in New York.

The Silver trust was not subject to
New York tax even though the peti-
tioner, a New York resident, was the
manager of the LLC and had complete
control over the LLC’s investments
and distributions. The Silver ruling
demonstrates that a New York resident
trustee can retain control of a trust’s
accounts, yet avoid the tax, merely by
exchanging his or her title as trustee
for that of manager of an LLC or man-
aging partner of a limited partnership
(assuming an amenable out-of-state
party could be found to serve as
trustee). This creates an excellent plan-

ning opportunity for New York resi-
dent clients who wish to maintain a
level of control over the trust assets.

When choosing an out-of-state
trustee, it is important to consider the
tax law of the trustee’s state of domi-
cile. Some states, for example Califor-
nia’ and until recently, Florida, im-
pose a tax based in part on the trustee’s
residence, regardless of whether the
trust was created by a non-resident. If
the law of the trustee’s residence is
likely to govern, the trust law of the
trustee’s residence must also be re-
viewed.

When changing the trustee of a tes-
tamentary trust, one would need to
seek court approval of the old trustee’s
resignation and the appointment of the
new trustee.’? At that time, many prac-
titioners would also ask the court to
transfer the situs of the trust to the
state where the new trustee resides. In
this proceeding, the New York courts
would relinquish jurisdiction over the
trust to the court in the trustee’s juris-
diction. While the transfer of situs may
be a good idea because it establishes
clarity regarding which court will have
jurisdiction over the trust and which
state’s law will govern the trust,"” an
actual transfer of situs is unnecessary
to eliminate tax liability under regula-
tion 105.23. As such, it appears possi-
ble that a trust could be situated in
New York for governing law purposes
and yet not be subject to New York in-
come tax. Because an inter vivos trust,
in most cases, would not need court
permission for a change of trustees, an
inter vivos trust could presumably re-
move itself from the grasp of New
York income tax without a court pro-
ceeding.

Determining whether a Non-resi-
dent Trust will be subject to state in-
come tax involves an entirely different
analysis. A Non-resident Trust is de-
fined as any trust that is not a “Resi-
dent Trust,”™* but generally is either
(a) an irrevocable trust created by a
nonresident, (b) a revocable trust cre-
ated by a nonresident or (c) a revocable
trust that later became irrevocable

when the grantor was a non-resident.
A Non-resident Trust is only subject to
state income tax on income and gains
derived from or connected with New
York source income." As in the case of
a Resident Trust, New York source in-
come consists of all income from real
or tangible property located in the
state, plus all income attributable to a
trade or business carried on in the
state.

The domicile of the trustee is not a
factor in determining the taxability of
a Non-resident Trust.® A New York
domiciliary can thus serve as trustee of
a Non-resident Trust without causing
the trust to be subject to state income
tax. In addition, the assets of a Non-
resident Trust can be held by a New
York banking institution without fear
of generating New York source income
because, as explained above, the activ-
ity of trading securities on one’s own
account is not deemed to be carrying
on a trade or business in New York
State.”” As a result, grantors from other
states may wish to name New York
trustees and use New York banks be-
cause doing so will not result in the
trust paying an income tax to New
York State. This is especially useful if
the grantor’s home state bases its in-
come tax on the residency of the
trustee; in such cases, the use of a New
York fiduciary would enable the trust
to avoid payment of income tax in both
states.

Thus, families with trusts created
by New York grantors should consider
taking steps to eliminate the trust’s lia-
bility for state income tax. Often this
would involve merely appointing a
trustee that resides out of state. The tax
savings could be significant for trusts
that accumulate income each year, and
for trusts that anticipate capital gains
in the future. Moreover, non-residents
should review the possibility of using
New York fiduciaries and banking in-
stitutions as a way to avoid income tax
in their home states.

1. N.Y. Tax Law § 601(c).
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10.

11.

Tax Law § 605 (b)(3)(B), (C); N.Y.
Comp. Codes R. & Regs. tit. 20, §
105.23(a) (hereinafter N.Y.C.R.R.).
15 N.Y.2d 579, 581 (1964).

Id. at 580.

Id.

Id.

Mercantile-Safe Deposit and Trust Co.
v. Murphy, 15 N.Y.2d 579, 581 (1964).
20 N.Y.C.R.R. § 105.23(c).

Petition of Charles B. Moss Trust, In-
come Tax Advisory Opinion, TSB-A-
94(7) I (Apr. 8, 1994).

Petition of Laura ]. Silver, Income Tax
Advisory Opinion, TSB-A-00(2) I,
(Mar. 29, 2000) (hereinafter cited as
Silver Ruling).

Cal. Rev. & Tax Code § 17742(a).

12.

13.

N.Y. Surrogate’s Court Procedure
Act §§ 715, 716 (hereinafter SCPA).

The governing law of a trust is a
question of fact which depends on
the grantor’s intent and the location
of the beneficiaries and the trust as-
sets. See Bogart, The Law of Trusts
and Trustees § 297 (2d ed. 1992) (text
corresponding to footnotes 22-33).
Generally, the transfer of situs and
the presence of the trustee are not
determinative, but are strong factors
in favor of applying the law of the
trustee’s state. SCPA §§ 715, 716.
Practically speaking, however, un-
less the instrument specifies New
York as the governing law, a court
that has assumed jurisdiction over

the trust is likely to apply its own
law if there are no objections from
the parties.

14. Tax Law § 605(b)(4)(B).

15. Tax Law § 601(e); 20 N.Y.C.R.R.
§139.1.

16. Id.

17.  See Silver Ruling.

Philip J. Michaels is a partner at Ful-
bright & Jaworski LLP, and Laura M.
Twomey is an associate. They were
assisted in preparing the article by
summer associate Kelly Michael.
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LANGUAGE

By GERTRUDE BLock?®

uestion: I have two questions, both
Qexemplified by the “Whereas” lan-
guage of the following hypothetical
Modification of Lease Agreement:

* Whereas, . . . (herein called the
“Lease”), and
* Whereas, (herein called

“Premises”) .. .;

* Whereas, all capitalized terms used
but not defined in this agreement shall
have the meanings ascribed to them in
the original Lease.

My questions are (1) Why the use of
parentheses in the “Whereas” clauses?
(2) Couldn't the drafter of this Agree-
ment have chosen a better phrase than
“capitalized terms”?

Answer: Attorney R.M. Frome, who
submitted these questions, believes that
commas should be substituted for the
parentheses in this Agreement. Paren-
theses, he argues, are out of place except
in “huge, long sentences where you run
out of punctuation marks,” which is not
the case here. He says that commas
would be more appropriate because
they would not break up the sentence
(and the reader’s thought process). In
general, I agree with Mr. Frome that
commas could have been substituted,
although I did not find the parentheses
in the document confusing.

As for a better phrase than “capital-
ized terms” in the Agreement, if there is
one, I do not know of it. The phrase
seems clear and precise. Perhaps other
readers may agree with Mr. Frome,
however, and will come to his aid in
choosing a more appropriate phrase.

From the Mailbag:

In response to the June “Language
Tips” column, Glenn Campbell, who
practices in the Chancery/Commercial
Bar in London and is a member of both
the English and New York State Bars,
writes that while it is true that many so-

licitors and barristers refer to a limited
company in the plural, the Chancery Bar
uses the singular. This usage, he said, is
based on the 1890s House of Lords’” de-
cision in Saloman v. Saloman Brothers Ltd.,
that a company is a separate legal per-
sonality, while a partnership is a group
of individuals. Thus, the Chancery
usage mirrors American usage, which
refers to corporations and other entities
using the singular pronoun “it.”

John Berry, a Briton who practices in
New York City, writes that he also
prefers American usage. He says he al-
ways uses a singular verb to refer to en-
tities like committees, sports teams, etc.,
and would say, “X Company announces
that it will merge with Y company,”
“England has lost the cricket match,” or
“the jury reached its decision.” He says
that although many Britons use the
plural, he considers plural pronouns in
these statements to be incorrect.

However, as I wrote to Mr. Berry, this
is a matter of style, not correctness, and
the majority of Britons seem to prefer
plural pronouns to refer to entities like
those listed.

Another New York City reader wrote
that the June “Language Tips” re-
minded him to ask which of the follow-
ing sentences is correct:

* We appreciate you helping us with
this question.
* We appreciate your helping us with
this question.

The correspondent writes, “Some-
how I tend to favor the second ap-
proach, but I'm not sure why.” His intu-
itive response is correct: The word
helping in this sentence is a gerund,
which requires the possessive form of
the noun or pronoun that modifies it. If
you have forgotten that grammatical ex-
planation (as most of us have), a com-
monsense explanation is also available.
The gerund helping substitutes for the
noun help. Because you would say, “We
appreciate your help,” you would also
say, “We appreciate your helping.” In
“Your being present caused a problem,”
is similar to “Your presence caused a
problem.” (Nobody would say, “You
presence caused a problem.”)

Vermont attorney Charles H.B.
Braisted writes that he has two more pet

peeves to add to the list readers have
sent. The first is the incorrect use of less
for few. He cites, for example a proposed
amendment to the New York General
Business Law. The proposed amend-
ment states “ . . . sells investment ser-
vices to less than 6 persons.” Because the
noun person is a “count noun,” that is,
the individuals mentioned can be
counted, the correct referent is fewer.
“Non-count nouns” include among oth-
ers, rice, information, contentment, happi-
ness. So one would say, “much happi-
ness, but many joys; little information,
but few facts,” etc. More should be said
on this subject, but it will have to await
a future column.

Another of Mr. Braisted’s pet peeves
is the misuse of of for have, resulting in
the construction, “I would of done this.”
This error results from the acceptable in-
formal abbreviation would've for would
have, which people spell the way it’s
pronounced. Mr. Braisted also objects to
the expression too good of a shot, which,
of course, is non-standard. The inserted,
unnecessary of may be by analogy to the
phrase too much of a shot, or too little of a
good thing, both of which are standard
English.

Readers Mike Reineke of Sugarland,
Texas, and Theda Snyder of Encino, Cal-
ifornia, were among SEVERAL who no-
ticed an error in my answer to a question
about acronyms in the June issue. The
reader asked about the use of a or an pre-
ceding the “acronym” MVA (motor vehi-
cle accident). I answered, correctly, that
an was correct because a vowel sound
begins MVA, but that when a consonant
sound begins an abbreviation like UF
(University of Florida), a is correct.

However I ignored the fact that nei-
ther of those abbreviations are acronyms
because neither creates a word. An
acronym is a word coined from the ini-
tial letters of a name. However, the an-
swer I gave above does apply in
acronyms (like radar, UNICEF, FEMA, or
NASA).

GERTRUDE BLOCK is the writing specialist
and a lecturer emeritus at Holland Law
Center, University of Florida, Gainesville,
FL 32611, and a consultant on language
matters. Her e-mail address is
Block@law.ufl.edu.
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1998 (Supp. 2001) * approx.
1,600 pp., loose-leaf, 2 vols.
° PN: 4150

List Price: $185 (incls. $13.70 tax)

Mmbr. Price: $160 (incls. $11.85 tax)
(Prices include 2001 Supplement)

2001 Supplement

PN: 51501

List Price: $95 (incls. $7.04 tax)
Mmbr. Price: $85 (incls. $6.30 tax)

* A step-by-step guide for
handling a basic case or
transaction in 24 areas
of practice.

¢ Includes a new chapter
on Elder Law by Steven
M. Ratner, Esq.

Publications

New York Lawyer’s Deskbook
Second Edition

Written and edited by leading practitioners, the New York Lawyer’s Deskbook
consists of 24 chapters, each covering a different area of practice. Each chapter
is intended as a starting point for new practitioners or for practitioners who
may not have previously encountered a particular subject area.

New attorneys will benefit from the clear, basic review of the necessary
steps involved in handling a particular transaction or in understanding a par-
ticular subject area. By focusing on the handling of basic transactions, the
Deskbook fills the gap between sketchy outlines, which are of little help to the
novice attorney, and the voluminous reference sources, which very often are
difficult to understand.

Practitioners who are familiar with a subject area will benefit from the nu-
merous “Practice Guides” and from using the Deskbook as a refresher to rein-
force their own methods of practice.

The Second Edition has expanded the New York Lawyer’s Deskbook into a
two-volume set. Incorporating the 2001 Supplement, it updates the original
text; adds a new chapter on Elder Law; features coverage of the newly revised
Article 9 of the UCC and a detailed summary of the new Estate and Gift Tax
Legislation; chapters on zoning and land use and commercial real estate; and
coverage of Kendra’s Law, electronic filing, amendments to the ethics rules,
Mandatory Continuing Legal Education rules, external appeals of health plan
treatment denials, and the signature line requirement for court documents,
among others.
Contents Criminal Law
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Buying and Selling a Small Business Mechanic’s Liens

Tax Implications of Forming a Mortgages

Corporation

Arbitration under the Civil Practice
Law and Rules

Mortgage Foreclosure
Real Estate Transactions—

Residential Property
Will Drafting

Probate and Administration of
Decedents’ Estates

Preparing for and Litigating the
Plaintiff’s Personal Injury Case in
New York

What Is a Debt Collection Case?
Enforcement of Money Judgments

Banking Law

Article 81 Guardianships

Matrimonial Law Zoning and Land Use

Labor Law Real Estate Transactions—
Commercial Property
Elder Law

Legislative Highlights

General Introduction to Workers’
Compensation Law

Social Security

“. .. exactly the book I was looking for—and could not
find—when [ began to practice in New York.”

Jill Nagy, Esq.

“. .. one of the finest deskbooks that has ever been pub-
lished.”

Lucian L. Lodestro, Esq.
Lodestro, Vanstrom &
Edwards
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New York Lawyer’s Formbook
Second Edition

Compiled and written by leading practitioners from throughout New
York State, the New York Lawyer’s Formbook consists of 20 sections, each cov-
ering a different area of practice. The purpose of the Formbook is to familiar-
ize new practitioners, or practitioners who may not be familiar with a par-
ticular area of law, with forms and various other materials used when
handling a basic transaction in that area of law.

Included in the Formbook are copies of official forms, commonly used
commercial forms, original forms developed by the authors and a wide va-
riety of miscellaneous material which the authors use in their daily prac-
tice. Many of the sections contain sample clauses, worksheets, letters,
checklists, charts, questionnaires and other informative exhibits.

The Formbook is a companion volume to the New York Lawyer’s Deskbook.
Many of the forms and materials included in the Formbook are referred to in
the Deskbook. Although both the Formbook and the Deskbook are excellent re-
sources by themselves, when used together their utility is greatly increased.

This revised edition, which incorporates the 2001 Supplement, expands
the original publication into a two-volume set.

It adds a new chapter of Elder Law forms and a new chapter of Mort-
gage documents.

Contents Social Security

Corporate and Partnership Law Criminal Law

Buying and Selling a Small Business ~ Environmental Law

Tax Implications of Forming a Mechanic’s Liens
Corporation

Arbitration under the Civil Practice
Law and Rules

Mortgage Foreclosure

Real Estate Transactions—
Residential Property

Preparing for and Litigating the
Plaintiff’s Personal Injury Case
in New York

Debt Collection
Enforcement of Money Judgments
Matrimonial Law

Probate and Administration of
Decedents’ Estates

Article 81 Guardianships

Real Estate Transactions—
Commercial Property

Mortgage Documents

General Introduction to Workers’ Elder Law

Compensation Law

“. .. an excellent tool for every practi-

1998 (Supp. 2001)  approx. 2,000
pp., loose-leaf ® PN: 4155

List Price: $185 (incls. $13.70 tax)

Mmbr. Price: $160 (incls. $11.85 tax)
(Prices include 2001 Supplement)

2001 Supplement

PN: 51551

List Price: $95 (incls. $7.04 tax)
Mmbr. Price: $85 (incls. $6.30 tax)

tioner.”

Muriel S. Kessler, Esq.
Kessler and Kessler
New York, NY

“Appropriate professional practice will
surely be improved by the use of this
volume.”

Lewis R. Friedman

Acting Supreme Court
Justice

Bronx, NY, now deceased

¢ Includes over 2,000 pages of
forms, checklists and other
exhibits used by experienced
practitioners in their day-to-
day practice.

e Covering 20 areas of practice,
the Formbook is an excellent
companion to the New York
Lawyer’s Deskbook.

To order
Call 1-800-582-2452

Source code: cl1446

i New York State
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CONTINUED FROM PAGE 64

not write well” is ambiguous. It
means either “Some write well and
some do not write well” or “No one
writes well.” “All these cases are not
applicable” means “Not a single case
is applicable,” but the writer meant,
“One or more of these cases is inap-
plicable.”

Not/because. Placing a not before a
because allows for an explanation dif-
ferent from what you mean. “I will
not write this brief because I am tired”
may mean “1 will not write this brief,
not because I am tired, but for a dif-
ferent reason.”

The wordy no. “No other alterna-
tive” becomes “No alternative.” “No
such a reason” becomes “No such rea-
son.” “No such a thing” becomes “No
such thing.”

Be positive about negatives. The
word negative is pretentious for unfa-
vorable or no. “The judge’s response
was in the negative” becomes “The
judge said no.” Affirmative is preten-
tious for favorable or yes. “The judge’s
response was in the affirmative” be-
comes “The judge said yes.”

The “if not” conundrum. Does the
phrase “a necessary, if not critical,
factor” mean that “the factor may be
critical” or that “the factor is not crit-
ical”? Strike this ambiguous if not
construction.

Drop double positives, not just double
negatives. Do not use two imperatives
in one sentence. Use only one re-
quires, must, or should. “The statute
requires that a plaintiff must . . .” be-
comes “The statute requires that a
plaintiff . . . .” Or “Under the statute
a plaintiff must . . . .” “The statute re-
quires that a plaintiff should . ..” be-
comes “The statute requires that a
plaintiff . . . .” Or “Under the statute
a plaintiff should . . . .”

Requiem for requirement. Lawyers
often write that a statute requires that
a litigant do something. But the
statute may require only that a liti-
gant do something to secure a rem-
edy. The problem is that the writer
does not complete the sentence. Con-
sider: “The Penal Law requires that

the People prove defendant’s guilt.”
If the Penal Law were to require that
proof, the People might go to jail if
they failed to prove guilt. The Penal
Law requires only that the People
prove guilt before a defendant may
be found guilty.

Do not reasonably doubt. Some legal
expressions are ambiguously framed
in the negative. Use them and you
will be found guilty as charged. One
example: “Found not guilty beyond
a reasonable doubt” becomes “Not
found guilty beyond a reasonable
doubt.”

A few exceptions arise to not
being so negative. Among the excep-
tions are litotes, meiosis, and hidden
negatives. Use litotes for understated
negative emphasis. From Lloyd
Bentson to Dan Quayle during the
1988 vice presidential debate: “I
knew Jack Kennedy. Jack Kennedy
was a friend of mine. And, Senator,
you're no Jack Kennedy.” From Jus-
tice Felix Frankfurter: “One who be-
longs to the most vilified and perse-
cuted minority in history is not likely
to be insensible to the freedoms guar-
anteed by our Constitution.”*> From
New Jersey, our not-incontiguous
sibling state: “Mrs. Barber is the kind
of a wife who stands by her husband
in all the troubles he would not have
had if he had not married her.”* Use
hidden legal negatives without
overusing them. For example, con-
structive, as in eviction, notice, or pos-
session, is not real but may be treated
as real. And use meiosis, not to de-
ceive, but to understate: “Justice
Brandeis wrote a dissent or two in
his lifetime.”

To avoid whispering sweet little
nothings, Orwell had a Golden Rule.
Memorize this, he wrote, to radiate
positive energy: “A not unblack dog
was chasing a not unsmall rabbit
across a not ungreen field.”” Writers
should write for the ear, not the eye.
But apply the smell test to negatives.
When it comes to aye’s and no’s, the
nose knows best. Writing in the neg-
ative is an affirmative way not to get
to yes. Negatives make your glass

half empty and your glasses half
blurry. Of that I am positive.

1. James D. Hopkins, Notes on Style in
Judicial Opinions, 8 Trial Judges ]. 49
(1969), reprinted in Robert A. Leflar,
Quality in Judicial Opinions, 3 Pace L.
Rev. 579, 585 (1983).

2. Witkin calls this the double-negative
directive. See Bernard. E. Witkin,
Manual on Appellate Court Opin-
ions § 82, at 146 (1977) (“Many
courts have abandoned the double
negative form and use an affirma-
tive direction.”).

3. West Virginia State Bd. of Educ. v. Bar-
nette, 319 U.S. 624, 646 (1943) (Frank-
furter, J., dissenting).

4. Bondarchuk v. Barber, 135 N.J. Eq.
334, 334, 38 A.2d 872, 872 (Super. Ct.
1944) (Jayne, V.C.).

5. George Orwell, Politics and the Eng-
lish Language, in 4 The Collected Es-
says, Journalism and Letters of
George Orwell 127, 138 (1968).

GERALD LEBOVITS is a judge of the
Housing Part, New York City Civil
Court and a former principal court at-
torney in Supreme Court, Criminal
Term, New York County. An adjunct
professor of law and the Moot Court
faculty advisor at New York Law
School, he is the author of Advanced
Judicial Opinion Writing, a handbook
for New York State’s trial and appel-
late law clerks and court attorneys.
This column is adapted from that
handbook. His e-mail address is Ger-
ald.Lebovits@law.com.
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The members and staff
of NYSBA
honor those lost on
September 11th
and salute all who
have responded with such
dedication and courage.

We extend our heartfelt
sympathies to the families
and friends who lost loved P
ones in this tragedy.
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In Memoriam

Forrest N. Case
Slingerlands, NY
Linda K. Gronlund
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Watertown, NY
Standish F. Medina
New York, NY
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Ardsley, NY
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THE LEGAL

hich is the better Golden Rule?

“Do unto others what you
want them to do unto you” or “Do
not do unto others what you would
not want them to do unto you”? The
answer depends on whether you em-
anate positive or negative energy.

Everyone knows that “thou shalt
not never use no double negatives.”
But there is more to know about no
than that. Clarity and honesty, in law
and elsewhere, require that you pre-
fer positives to negatives: “An affir-
mative statement is preferable to a
negative one. The reader may doubt
the scope of the negative.”! Not for
nothing, but here are some tips to
help you whisper sweet little some-
things.

Write even negatives in the positive.
“Do not write in the negative” be-
comes “Write in the positive.” “This
argument is not without support in
the cases” becomes “The cases sup-
port this argument.” “We remand for
proceedings not inconsistent with
this opinion” becomes “We remand
for proceedings consistent with this
opinion.”” “Do not appear in court
before 9:30 a.m.” becomes “Appear in
court at 9:30 a.m. or later.” “The non-
monied spouse must not be pre-
vented from . . .” becomes “The non-
monied spouse must be allowed
to....

Negative vibrations. The emphatic
negative is not infrequent among
legal writers. “Totally null and void
and of no further force or effect” be-
comes “Void.”

Prefer negational antonyms to nega-
tives. Write false instead of not true
and true instead of not false. “Respon-
dent was not present” becomes “Re-
spondent was absent.”

Nix negative words. If you can,
avoid barely, denial, disapprove, except,

”

Getting to Yes:
Affirmative Writing

By GERALD LEBOVITS

hardly, neglect to, neither, never, nor,
not, other than, prohibit, provided that,
scarcely, terminate, unless, void.

Knock negative prefixes and suffixes.
Be on guard for dis-, ex-, il-, im-, ir-, -
less, mis-, non-, -out, un-.

Eliminate negative combinations.
Cut never unless, none unless, not ever,
not otherwise, not unlike, rarely ever.
Rarely use seldom ever and seldom
use rarely ever: “The attorney rarely
ever [or seldom ever] shows up on
time” becomes “The attorney rarely
[or hardly ever] shows up on time.”
Or “The attorney rarely if ever shows
up on time.” Do not use but, hardly,
or scarcely with not. “I could not but
laugh” becomes “I could but laugh.”

One but is better than two. Use but
instead of but however, but neverthe-
less, but that, but yet, but what, and not
but. “The court does not question but
that defendant is liable” becomes “The
court does not question that defen-
dant is liable.” Or, in the positive,
without metadiscourse: “Defendant
is liable.” “I do not own but one
CPLR” becomes “1 own but one
CPLR.” Or “I own only one CPLR.”

Use “not” as a negative, not as a pos-
itive. “I need to know whether you
cannot go to trial” becomes “I need to
know whether you can go to trial.”

Do you care about this? “The partner
could care less who her associate will
be” becomes “The partner could not
care less who her associate will be.”

Negative measurements do not add
up. The phrase “no less than four”
can mean “at least four” or “four or
more.” “No smaller than” can mean
“as large as,” “at least as large as,” or
“the smallest.” “No more than” can
mean “the maximum” or “the most.”
“The maximum” or “the most” can
be limiting negatives (everything is
less) or a positive (the best).

Negative pregnants. A negative preg-
nant is a deadly affirmative. Lender:
“You owe me $100.” Borrower: “I do
not owe you $100.” The borrower
just admitted owing some money,
though less than $100. The borrower
should have said, “I owe you noth-
ing.”

Affirmative pregnants. An “affirma-
tive pregnant” is a deadly negative.
Lender: “You owe me $100. Bor-
rower: “I paid you $50.” The bor-
rower just admitted owing $50. The
borrower should have said, “I owed
you only $50, and I paid you al-
ready.”

Never-never land. The word never
means not ever. “I never made that ar-
gument last July” becomes “I did not
make that argument last July.”

Clarity and honesty, in law
and elsewhere, require
that you prefer

positives to negatives.

Not only . . . but also. “Not only do
I like civil practice but also family
law” becomes “Not only do I like civil
practice but I also like family law.”
Or “I like not only civil practice but
also family law.” Or, in the positive,
“I like civil practice and family law.”

So...as as...as. Some (but not
all) sticklers suggest using so . . . as in
only negative combinations: “The
prosecutor is not so clever as the de-
fendant.” All sticklers suggest using
as . . . as in positive combinations:
“The prosecutor is as clever as the
defendant.”

Every and all negatives. “Not every-
one is a good writer” means “Some
write well and some do not write
well.” The sentence “Everyone does

CONTINUED ON PAGE 58
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