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The 18-B Experience

Court-Appointed Attorneys
Face Legal and Financial Challenges

By Tammy S. KORGIE

Fourth of July in a jailhouse. After all, there were

celebrations to attend and fireworks to watch. Of
course, her client didn’t want to spend that day in jail,
either—or any other day, for that matter. So Suozzi, as
his court-appointed lawyer, spent a day meant to cele-
brate freedom preparing to fight for her client’s free-
dom.

Suozzi serves on the 18-B panel in Albany County,
working extra hours in addition to her regular job at
Ackerman, Wachs & Finton in Albany.

“I believe in what I do,” said Suozzi. “This is some-
one’s life in my hands. I feel like a doctor because what
I do affects their entire lives. [As an 18-B lawyer], you're
going to go the extra mile. It’s not about your reputation
so much; it’s like losing a patient. If your client goes
away for 25 years to life because you messed up, or you
didn’t file the right motion, or find the right witness,
then not only can they sue you and it can hurt your rep-
utation, but you’'ll have that guilt on you for the rest of
your life because you were lazy, or you weren't getting
paid enough.”

Suozzi does go the extra mile. She has driven clients
to and from court to make sure they are there at the ap-
pointed hour. She has braved dangerous neighborhoods
to knock on doors in search of witnesses. With her own
money she purchased a dress shirt for a client who did
not have and could not afford appropriate clothing for
the courtroom. During an extended day at the court-
house, she has been known to buy lunch for clients who
did not have enough money.

Assigned counsel, and law guardians as well, are cer-
tainly not expected to incur extra expenses such as buy-
ing lunch for the client. These sacrifices are paltry, how-
ever, compared to the financial hit assigned counsel and
law guardians have been taking for years simply by ac-
cepting case assignments.

Doing the Math

In a January 2000 report titled “Assigned Counsel
Compensation in New York: A Growing Crisis,” the Of-
fice of Court Administration (OCA) demonstrated the
financial loss an assigned counsel lawyer takes, using

Theresa Suozzi would rather not have spent the

figures from the NYSBA’s “Desktop Reference on the
Economics of Law Practice in New York.” The NYSBA
study showed that in 1995 overhead costs for a single at-
torney in a law firm of five or fewer attorneys averaged
approximately $55,000 per year. Adjusting that amount
by 15% to estimate the average attorney’s overhead
costs in 2000 resulted in $63,250 in annual expenses.
That amounts to average hourly overhead costs of
$34.75 based on a 35-hour work week.

Therefore, a New York attorney with average over-
head expenses who performs assigned counsel work ac-
tually loses $9.75 for every out-of-court hour performed,
and $5.75 earned income for every in-court hour—and
that is before taxes.

Last year, Peter Hedglon of Oneida did some figuring
of his own and decided not to take on any more cases as
a law guardian. He explained, “Serving as a law
guardian is a financial burden, one that I bore without
complaint for a number of years, bearable because of the
opportunity to help children. However, as the state leg-
islators, judges and all other public employees in the
courtroom received raises in compensation, and as my
second child was about to enter private post-secondary
education, it came to the point where I could not justify
the financial sacrifice in light of my family’s needs and
the insult to me of seeing all the public employees en-
joying increases in their compensation.”

Hedglon tracked his time and expenses as a law
guardian in a bitterly contested divorce, in which the
custody, visitation and support of four children were at
issue. He began his service on September 21, 1998.
Through June 5, 2000, he logged 144.1 hours on the case,

Tammy S. KORGIE is the Media Ser-
vices Assistant for the NYSBA's De-
partment of Media Services and Public
Affairs. She is a graduate of the State
University at Albany with a Bachelor’s
Degree in English.
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Law guardian Pamela Joern of Albany prepares for an appear-
ance in Albany County Family Court. Low pay rates have con-
tributed to a shortage of law guardians across the state.

Photo by Joann Hoose

and incurred reimbursable expenses of $68.09. During
this period, there were 86 items of correspondence to
and from the judge, attorneys, counselors and others.
Hedglon received more than 50 items of correspon-
dence from or on behalf of one parent, and at least 29
from the other parent, including minute-by-minute
daily logs. He met with the children on seven occasions,
and phone contacts were numerous. He appeared in
court five times, with two of those appearances lasting
most of the day. In addition, one parent changed
lawyers twice and the other changed lawyers once. The
case file was more than four inches thick.

Hedglon determined his approximate overhead for
this case at $3,455.31. With the current compensation
rates of $25 an hour for out-of-court work and $40 for
each hour in court, he was paid a total $3,800 for his
work, netting a pre-tax profit of $344.69, or $2.39 per
hour.

John E. Carter of Albany, chair of the NYSBA's Chil-
dren and the Law Committee, said, “There are very few
things you can do in any profession that will impact a
child’s life the way law guardians do. They deal with
kids at the most critical times of their lives. If half of

marriages end in divorce, an enormous amount of chil-
dren are exposed to a situation where the most impor-
tant people of their lives are dissolving the most signif-
icant of relationships to a child.”

That is one of the reasons law guardians have reacted
on a visceral level, supporting and representing kids out
of their own pocket, according to Carter. “These people
are bearing the burden of representing the child, which
society should bear. The situation is not of the children’s
making, and it is not of the lawyers” making—but they
are the ones paying out of pocket to represent the chil-
dren.”

Hedglon said, “These are kids that desperately need
someone to talk to, to advocate for them. It's very re-
warding, because in cases such as divorce, you're deal-
ing with these children who are completely blameless.”
He added, however, that with the current compensation
scale, “law guardians do this at great personal financial
sacrifice. I have two children in college this year, and I
can’t afford to lose money in the time I have to work.”

Hedglon is not alone in his refusal to take on new
cases at a financial loss. Many court-assigned lawyers
for the Manhattan Criminal Court and Brooklyn Family
Court, for example, have refused to take new cases in
view of the rates being paid.

Where Will the Money Come From?

In addition to the low rates, compensation for each
case has been capped: $800 for Family Court matters
and non-felony defense work, and $1,200 for felony de-
fense work. The state has covered law guardian ex-
penses, but the counties have picked up the cost of 18-B
work.

He appeared in court five times,
with two of those appearances
lasting most of the day. . .

The case file was more than
four inches thick.

The NYSBA House of Delegates has voted to support
an increase in the hourly rate to $50 for misdemeanors
and $75 for felonies, with equal adjustments for Family
Court matters. Representation in cases with a potential
for a sentence of life imprisonment would be compen-
sated at $100 per hour.

Chief Judge Judith S. Kaye has proposed that rates
increase to $75 an hour for felony and Family Court

CONTINUED ON PAGE 8

Journal | May 2001



Background on Assigned
Counsel Programs

County Law Article 18-B came about after the
U.S. Supreme Court’s decision in Gideon v. Wain-
wrighif.1 In Gideon, the Court held that states must
provide counsel to indigent criminal defendants
charged with a felony. Following Gideon, the New
York State Court of Appeals ruled that all criminal
defendants in New York have a right to assigned
counsel, not just those charged with a felony.

In 1965, the Legislature enacted County Law
Article 18-B, requiring each county to provide and
compensate assigned counsel. Counties could
meet this requirement of providing counsel by
creating an assigned counsel program or a public
defender office, contracting with a legal aid soci-
ety, or by combining these options.

Therefore, each county has its own system for
assigning 18-B cases, and these systems may vary
widely. One county may combine all three of
these options, while another relies solely on an as-
signed counsel program. Often, in counties with
both assigned counsel and a public defender of-
fice, an accused person is assigned a lawyer from
a county’s 18-B panel when the public defender
has a conflict of interest. For example, if three peo-
ple are co-defendants to an alleged crime, the
public defender can represent only one of them.

18-B panel attorneys may also be appointed to
represent adults in Family Court proceedings
under section 262 of the Family Court Act. These
costs are borne by the counties as well.

Law guardians represent minors in Family
Court cases, such as abuse and neglect, family of-
fense and child custody. They are not governed by
Article 18-B, but are paid for by the state. Law
guardian compensation is part of the Unified
Court System’s budget as stipulated by the Fam-
ily Court Act. However, they are paid at the same
rates as 18-B attorneys.

The original rates of compensation for ap-
pointed counsel were $10 per hour for out-of-
court work and $15 per hour of in-court work.
These rates were raised to $15 and $25 in 1977. In
1986, they were raised to $25 and $40, and have
remained at this level.

1. 372 US. 335 (1963).

CONTINUED FROM PAGE 6

cases, and $60 an hour for non-felony cases. She has also
recommended that caps be eliminated.

Of course, money is an issue, and to cover an increase
in fees, Judge Kaye suggested the use of mandatory sur-
charges. In her 2001 State of the Judiciary report, she
wrote:

I continue to believe that court-imposed fines and sur-
charges can be a significant funding source, but now
make that proposal more attractive and make it much
more urgently. Recently, the court system contracted
with a private collection firm on a pilot basis to recover
every cent of unpaid, sometimes long outstanding,
fines and surcharges. I believe this effort to find, in ef-
fect, “new money” will prove successful. We will this
year introduce legislation to expand the program
Statewide and have those funds applied to help offset
the cost of increased assigned counsel fees.

However, at a February forum co-hosted by Assem-
blywoman Helene E. Weinstein, D-Brooklyn, and the
NYSBA’s Children and the Law Committee, Weinstein
said there is a question about whether that would be
sufficient. These fines and surcharges now go to the
state’s general fund, so New York would have to do
without this income or somehow replace it. In addition,
there is the problem of asking counties to finance an
18-B pay raise.

Weinstein, who chairs the Assembly’s Judiciary Com-
mittee, is part of the three-person task force appointed
by Governor Pataki to resolve the problem of inade-
quate rates. The commission includes Senate Judiciary
Committee Chair James J. Lack, R-Suffolk, and Director
of Criminal Justice Katherine N. Lapp.

Weinstein said she is hopeful the commission will be
able to achieve results this year. Until the issue is re-
solved, however, the crisis continues as more and more
assigned counsel and law guardians refuse to accept
new cases.

Some judges are not waiting for the Legislature to
raise the rates, and instead they are using their adminis-
trative authority to order higher compensation for some
attorneys. For instance, earlier this year three Dutchess
County Family Court judges ordered compensation of
$75 an hour for all court-assigned attorneys appearing
in their courtrooms. In April, Marcy L. Kahn, a Supreme
Court justice in Manhattan, ordered compensation at
that same rate for two 18-B attorneys. The counties,
however, are left to pay the bill.

Stephen J. Acquario, general counsel for the New
York State Association of Counties, has said that county
officials involved with assigned counsel recognize that
existing fee structures have proved to be inadequate to
attract qualified, competent and interested attorneys:
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Clients of assigned counsel
sometimes feel they are getting
less than the best representation:
“That’s not a real lawyer, that's
an 18-B lawyer.”

The Association of Counties believes that the judiciary
lacks authority to increase the hourly rates as is cur-
rently happening around the state, but supports the ef-
forts to raise the hourly rates provided the counties are
not responsible for the increased fees. County officials
realize and recognize that there may have been agree-
ments made 30 years ago whereby counties would be
responsible for public defense services as was man-
dated by state. However, that was 30 years ago and the
level of unfunded mandates, particularly Medicaid, ne-
cessitate the need for additional state assistance in pub-
lic defense services.

He added that the association looks forward to con-
tinuing to work with the NYSBA, the governor’s office,
the Legislature and the OCA to bring about a satisfac-
tory resolution to the current problem.

Working Hard Despite the Pay

A person in need of court-appointed representation
might be comforted to know that such zealous attorneys
as Suozzi exist. Certainly she is not alone in her work
ethic, and there are attorneys who commit even more of
their time to assigned counsel and law guardian work.
With the current rate of pay for assigned counsel, how-
ever, it is difficult for any attorney to dedicate most of
his or her practice to this type of work, especially in
areas where the cost of living is higher.

“Whether we're paid well or not, we have to fight
just as hard as if we were making $25,000 on that case,”
Suozzi said. “We put in probably the same amount of
time as we would on a high-pay case, because if you
don’t you're very likely going to lose.”

The attorneys in these cases do most of the investiga-
tion on their own, a task that is time-consuming. Suozzi
described knocking on doors looking for witnesses,
even spending a week near the scene of a shooting to
find people with information.

“I took one of my client’s friends with me, and since
they trusted him, they would then talk to me,” she said.
“It’s just a weird code. There is evidence that no one can
find because [witnesses] won't talk to the police or are
afraid of repercussions. You have to really convince
them to come forward. It's more work than you expect.”

Clients of assigned counsel sometimes feel they are
getting less than the best representation. Suozzi said she
has heard such comments as, “That’s not a real lawyer,
that’s an 18-B lawyer.”

“But that’s not as bad as, ‘At least they’re real attor-
neys, and not the public defender,” she said, adding
that since clients know 18-B attorneys are paid by the
hour, they believe their attorney will put in more hours
than a public defender.

She said the bottom line is that clients know assigned
counsel do not make as much money on these cases as
they would with retained clients, and therefore some be-
lieve attorneys will work harder on a non-assigned case.

“But anyone with any pride will work just as hard,”
said Suozzi. If she didn’t, she said she would be haunted
the rest of her life. “That one innocent person—it could
be your fault they are in jail.”

Law guardians Jeffrey Berkun and Ruth Bridgham, both of
Albany, discuss their caseload in a courtroom at the Albany
County Family Court. Law guardians must be recertified
every year.

Photo by Joann Hoose

Journal | May 2001



Mediation Can Help Parties
Reach Faster, Less Costly
Results in Civil Litigation

By JupiTH A. LA MANNA

hen it comes to civil litigation, it is not yet
common in New York State for lawyers to
think of mediation to assist them in the litiga-

tion process. This is unfortunate, as they are overlook-
ing a valuable tool.

Mediation—using a neutral party to help those en-
gaged in litigation to resolve the matter—can result in a
faster, less costly resolution of one’s clients’ disputes,
and, short of that, can help in developing or supporting
an analysis of one’s case and one’s relative position be-
fore trial. And even when mediation does not result in a
settlement by joint agreement, a preferred option in civil
disputes, the mediation process more readily provides
clients with a forum where they can safely air their emo-
tional issues and have them addressed directly. Further,
just the fact of the attempt, voluntarily, to settle by me-
diation can have a positive impact on the status of the
parties with the court. The benefits are numerous and
the problems, a few, are not insurmountable.

Resistance and Low Expectations

Parties who have been ordered by a court to try medi-
ation initially resist the process. It is perceived as just an-
other step in civil litigation, and, because settlement
seems unlikely, a waste of time by all concerned. The par-
ties anticipate that little will come of mediation, except
several hours of time that could be elsewise used more
fruitfully. Almost invariably, however, all of that changes
once the parties have spent a little time in the mediation
session. Attitudes change, position clarifications are
made that would not have come up so soon, and even if
settlement is not reached, most seem satisfied that they
are walking away with some unexpected benefits.

Attorneys invariably complain that mediation is not
compatible with the amounts of discovery and deposi-
tion that they have come to rely on heavily in civil cases.
In court-ordered mediation, for example, rigid schedul-
ing deadlines tend to compress the time available for
discovery before the mediation time expires. The need
for “enough” information is legitimate, if settlements
are to take place. Parties to a dispute do not settle if they
do not have a “comfort” level with their and their op-

ponent’s positions, and attorneys who have not gotten
enough information, traditionally elicited through dis-
covery, are usually reluctant to mediate, much less set-
tle.

The need for “enough” information is also legitimate
to make the mediation session meaningful. As a media-
tor, I regularly ask for all of the papers the parties have
generated in their lawsuit, to review before the media-
tion session. The more I am able to review—to a point—
the more informed I am going into the mediation ses-
sion about the positions of the parties. That makes the
mediation more time-efficient for all concerned.

The parties should not lose sight of the fact that
avoidance of some discovery can actually be a bargain-
ing tool in the mediation. Discovery takes a great deal of
valuable time, is almost always costly to the parties in
dollars, and scheduling of discovery can become logisti-
cally difficult. In addition to time and cost, a party may
want to avoid discovery for other reasons, including
client privacy, exposure to further suit, dragging out the
litigation in time, etc.

In reality, court-ordered mediation deadlines still
allow time for some selected discovery. Perhaps parties
can forgo some of their “fishing expedition” depositions
and over-broad interrogatories. Perhaps parties can
fashion tightly drawn, timely discovery. Some discovery
is good, a lot is not necessary. It is entirely possible keep

CONTINUED ON PAGE 12

JuDITH A. LA MANNA, an arbitrator
and mediator since 1979, has extended
her practice to include the mediation
of civil litigation. Since 1982 she has
been active with the Labor and Em-
ployment Section of the New York
State Bar Association. She is a member
of both the National Academy of Arbi-
trators and the Society of Professionals
in Dispute Resolution. She is listed on the ADR panel for
the U.S. District Court, Northern District. She is a gradu-
ate of LeMoyne College and received her J.D. from Syra-
cuse University College of Law.
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CONTINUED FROM PAGE 10

costs and time limited and to address this valid need for
information to make mediation more acceptable and
useful.

Mediation Is a Good Thing

The primary benefit expected from mediation is a
mutually satisfactory settlement by the parties. This
does not always happen.
Nevertheless, even without
settlement, parties who use
mediation will probably ex-
perience some of the lesser-
anticipated benefits of the
process.

For example, the media-
tion process addresses two
of a client’s non-legal needs
in the dispute: a day in
court and principle.

Mediation generally fills a client’s need for a “day in
court,” the chance to tell her/his story and know that
someone outside of the parties to the litigation is really
listening and understanding. In mediation, it is permis-
sible for a mediator to meet separately with plaintiff (or
defendants) and hear about their suspicions, attitudes,
hurt feelings, etc. This interaction can actually give a
mediator credibility to urge settlement, especially in
cases where a great deal has been lost but without rem-
edy under the law. For example, I mediated a claim
against an insurance company that refused to pay on a
fire loss, a tremendous emotional misunderstanding
and financial difficulty for the plaintiff, where the actual
“insurable interest” was in question.

Clients also become entrenched, sometimes because
of money but mostly because of “principle.” Lawyers
regularly find themselves trying to make such clients
see the sense of a settlement, with some financial rem-
edy, rather than a trial with only possible vindication
but unlikely remuneration. Taking a civil case such as
this through mediation can help to reinforce an attor-
ney’s recommendation to such an entrenched client that
settlement would be a preferred option.

The largest benefit of mediation, short of a settle-
ment, is that mediation can give the parties a look at
their case by the equivalent of a one-person jury. In ad-
dition to any position summary memoranda, I want to
see the Complaint, Answer, Reply, Motions, all the “pa-
pers” in civil litigation. I like to look at the discovery
that has taken place. My review of that material is with
an understanding of the law, civil disputes and a jury
mentality, and as a neutral fact finder.

Questions asked by the mediator are questions that a
jury is likely to have as well. For example, I can tell a

The largest benefit of mediation,
short of a settlement, is that
mediation can give the parties a
look at their case by the equivalent
of a one-person jury.

plaintiff that a jury is going to want to know why the
claimed contract breach happened and why his expla-
nation and suspicions do not make sense. I can point out
problems about witnesses made to testify and how they
may not be as supportive in actual trial. I can make my
“public reaction” responses. And if I am perplexed by
their damage claims, I can only wonder how a jury
might respond.

In mediation, it is com-
mon to use the respective
weaknesses (and strengths)
of the cases to urge settle-
ment. When settlement
does not happen in the me-
diation, the parties are left
to consider this pre-jury,
neutral look at their cases. It
is not surprising to learn
that those parties later set-
tle, before trial, just about where the weaknesses had
suggested was appropriate. In other cases, the media-
tion session helps to narrow the issues, settle some is-
sues, clarify the actual claims and possibly define dam-
ages more realistically.

Electing to go to mediation is a true showing of good
faith to the court. Most lawyers know that judges will
urge them to settle some types of cases or cases with cer-
tain fact patterns. Taking one’s own case through medi-
ation before the judge says “settle it” can help to bolster
the position of the parties with a court. Not only does
this demonstrate a good-faith effort toward settlement,
the court may also benefit from the mediation in that it
helped the parties narrow the issues and claims of dam-
ages.

A Theory About Reluctance to Mediate

A problem with encouraging mediation in civil liti-
gation is that it is alternative dispute resolution (ADR),
a term that lately seems to be bandied about every-
where. ADR covers a variety of processes of resolving
disputes in other than a litigation forum, including early
neutral evaluation, summary jury trial, mini-trial, medi-
ation, settlement conferences, the familiar small claims
court and the unfamiliar special master process. How-
ever, when lawyers hear the term “ADR,” it has a pri-
mary—and probably mostly negative—association with
arbitration. Secondarily, it is mostly associated with em-
ployment matters.

It is understandable that the general concept of ADR
is arbitration. Our legal journals advertise the availabil-
ity of retired judges organized in business called “ADR-
R-Us” or the like, who will apply ADR to legal disputes.
Even though they may (and do) mediate, the appear-
ance is that they are acting as “private judges.” Judges

CONTINUED ON PAGE 14
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Mediation Tips

Explain the mediation process to your client.
Be sure to let your client know that ex parte con-
versations are common . . . so that the client won't
worry, when it happens, that the mediator is
“choosing sides.”

Develop a “litigation tree” analysis for use
during the course of the mediation . . . an analyt-
ical diagram showing the difference between the
costs of litigation versus the costs of settlement.

Be sure that someone is present at the media-
tion who has full authority to settle. Find out if
your client needs to have others available to
him /her, to serve as a trusted sounding board to
help make a settlement decision.

If your client is comfortable doing so, let the
client participate directly.

Do not be aggressive, as such behavior only
takes time from the issues in mediation.

Be positive in private caucuses with the me-
diator. Mediation involves compromise to
achieve settlement, but people must feel they are
going to get something out of it, and leave with a
sense of having won. Whether the parties develop
these feelings is highly dependent on the atti-
tudes of their attorneys.

Analyze the opposing party’s position before
and during the mediation and educate your client
about the strengths of the opponent’s case. This
injection of realism into the discussions will sup-
port the mediator’s effort to do the same.

If you have settled in the mediation session,
memorialize that settlement in some way before
anyone leaves the room.

The suggestions are taken from “Ten Tips to Im-
prove Employment Mediation” by Rosemary
Townley, ADR Currents Magazine, June-August,
2000, p. 12, American Arbitration Association.
(Reprinted with permission.)

CONTINUED FROM PAGE 12

make decisions. Arbitrations end in decisions. It is a
straight line, with mediation not apparent.

Lawyer resistance to arbitration is also not surpris-
ing. In arbitration, a neutral party presides over a more
informal hearing and then issues a decision on the mer-
its, and the decision is usually final and binding. In New
York State, the arbitration statute strongly supports the
finality of arbitration decisions.! Time limits on raising
an appeal to vacate an arbitration award are very nar-

row, and the grounds are traditionally difficult to estab-
lish. In light of New York’s arbitration statute, arbitra-
tion is an unlikely ADR choice.

Added to these circumstances is the fact that most of
the public, lawyers included, think of arbitration nar-
rowly, to apply only to employment matters. Classically,
arbitration in labor cases involves determining rights
under the grievance process in a collective bargaining
agreement. In recent years, arbitration is taking place in
employment in the context, for example, of pre-hire
agreements to settle disputes in arbitration.” The legal
literature thus far has not been flattering or welcoming
of this “mandatory arbitration.”?

So it is that mediation, “the other” ADR, is overshad-
owed by arbitration and the finality of that process, the
reservations that lawyers have about compulsory arbi-
tration, and the general and almost exclusive associa-
tion of arbitration with employment matters.

Mediation, when it is considered, is also likely to be
associated with its historical application in the employ-
ment context, and, more particularly, in organized labor
relations. Mediation has been used in the public sector
for decades to help unions and municipalities or other
governmental agencies resolve their labor contract nego-
tiations into mutually acceptable collective bargaining
agreements. Less common now than in the past is the use
of the mediation services of public agencies such as the
Federal Mediation and Conciliation Service and the
then-New York State Mediation Board to facilitate cer-
tain difficult contract negotiations in the private sector.

When mediation is being used in civil litigation, it
has been embraced by the labor and employment law
bar. In particular, it is used to address and attempt to
settle statutory claims of employment, such as in em-
ployment discrimination and sexual harassment cases.
The private nature of mediation helps to keep the issues
and potentially embarrassing factual allegations and cir-
cumstances of such cases from being unnecessarily
aired in public. Mediation is also being invoked in pri-
vate employment agreements—sometimes as an
agreed-to step before arbitration—to settle wrongful ter-
mination claims, severance package disputes, and even
to address large-scale, professional-level class actions.

History has apparently led to a conclusion that as
civil cases go, employment matters are signally compat-
ible with alternative dispute resolution processes. But
on closer examination it is clear that the elements of em-
ployment cases—(1) people, (2) some documentation
and/or experience setting forth expectation of treatment
of those people, and (3) a question about how they al-
legedly have actually been treated—are also the ele-
ments of just about all civil conflict. Logically it would

CONTINUED ON PAGE 16
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Because a case usually goes to
mediation early in litigation,
the potential for settlement
can come very soon after

the dispute is joined.

CONTINUED FROM PAGE 14
seem that the same systems that help employment con-
flicts can be useful to help resolve other civil conflicts.

Court-Ordered Mediation

Until recent years there has been no compulsion to
use mediation for matters in civil dispute. The over-
whelming number of cases on civil court dockets has
changed that, and court-ordered mediation has begun
to be a reality.

As early as 1983, ADR was authorized for use in the
federal courts, via amendments to Federal Rule of Civil
Procedure 16(c)(7) allowing use of “extra-judicial proce-
dures,” to help address the long delays on the civil cal-
endars.* ADR programs began to appear in selected Dis-
tricts, beginning in the 1990s, helped along in 1998 by
the passage of the Alternative Dispute Resolution Act of
1998.°

A program was established in the U.S. District Court,
Northern District of New York® and was increasingly
used beginning in the late 1990s. As of January 1, 1998,
ADR became mandatory for contract and tort cases. On
January 1, 2001, non-prisoner civil rights cases and em-
ployment cases came under mandatory referral to ADR.

Under the ADR program in the Northern District, the
parties involved in the covered type cases must submit
to one of its three forms of dispute resolution: non-bind-
ing arbitration (LR 83.7-2), mediation (LR 83.11-3) or
Early Neutral Evaluation’ (LR 83.12-3). Parties with
non-mandatory type cases may agree to use the process,
as well.® A majority of the cases pass through mediation;
those that go through Early Neutral Evaluation are not
precluded from being mediated to settlement.

Once under direction to mediation (or Early Neutral
Evaluation), the parties mutually select a neutral medi-
ator/evaluator from a panel list of attorneys who have
been certified by the Northern District Court for this
process.’ If the parties cannot agree on a neutral, the
ADR clerk makes that selection. Or the parties may, of
course, contract with a paid mediator who meets the ap-
proval of the court, based on the expertise of that medi-
ator or for other interests of the parties. No less than five
days before the scheduled mediation session, the parties
must provide the mediator with a Mediation Memoran-

dum of up to five pages, setting forth their positions.
The Northern District Court expects good faith partici-
pation in this process, which is administered under
strict timelines for completion. This, as are all media-
tions, is strictly confidential.

Thus far, the statistics are supportive of the use of
ADR to reach settlements under this program in the
Northern District. For September 1, 1999, through Sep-
tember 1, 2000, the settlement ratio rate was 26.5%. In
fact, according to John Domurod, the chief deputy clerk
of the court, the Northern District has the distinction
among such federal court programs of being well ahead
of the national average in its settlement success rate.
Most satisfying is that the Northern District judges are
all very positive about the program and that the reports
from the parties to the court—both official and anecdo-
tal—have been complimentary.

Conclusion

With only so many judges and courts to go around,
matters of scheduling alone cause long delays in reach-
ing trial. Once a case is tried, and, depending on the de-
cision, there can be more delays caused by levels of ap-
peal before a case is completed. Added to this is the
overwhelming cost of litigation, financially and emo-
tionally, and the risks that each side has because of
weaknesses in its case. Prompt settlement in civil court
is not likely. Mediation can save time and money for all
concerned.

Medjiation can be a winning option to employ in civil
litigation, because it incorporates the intervention and
assistance of a third individual neutral to the dispute.
This is key to the settlement process. Because a case usu-
ally goes to mediation early in litigation, the potential
for settlement can come very soon after the dispute is
joined. And even if mediated later in the process, a set-
tlement can obviate the time spent in trial and appeal.
Also, as noted above, to the extent that the mediation
helps to define the issues, that will also become a time
saver later, at trial.

Smart attorneys are going to increasingly look to me-
diation to help them in the processing of the civil dis-
putes that they handle. They can do nothing but gain
from mediation and, in particular, would do well to
avail themselves of the process early on, with just the
smallest amount of discovery, perhaps, beforehand. Far
better than leaving a court entirely unhappy and antici-
pating years worth of appeal and uncertainty, in the
end, mediation will help everyone toward settlement.
With a prompt settlement through mediation, parties to
civil litigation can walk away from the dispute much
sooner, at a lower cost financially and emotionally, a lit-
tle bit unhappy, perhaps, but also a little happy.

CONTINUED ON PAGE 18
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1.
2.

N.Y. Civil Practice Law & Rules art. 75.

See, e.g., Circuit City Stores, Inc. v. Adams, 194 E.3d 1070
(9th Cir. 1999), reversed and remanded, UsS. , 121
S.Ct. 1302 (2001).

Jeffrey Robert White, Mandatory Arbitration: A Growing
Threat, Trial Magazine at 32 (July 1999); Abraham Fuchs-
berg, Esq., Mandatory Arbitration, an Editorial, Trial
Lawyers Quarterly, at 113, The New York State Trial
Lawyers Institute, Vol. 30, No. 4, Vol. 31, No. 1 (2001).
The Impact of the ADR Act of 1998, Trial Magazine, Negoti-
ation and Settlement Issue, at 30 (June 1999) The New Fed-
eral Alternative Dispute Resolution Act, The Washington
Lawyer Magazine, at 28 (March/April 1999).

Public Law No. 105-315.

See Local Rules of the Northern District of New York, LR
83.7 through 83.7-8 (arbitration), LR 83.11-1 through
83.11-6 (mediation); and LR 83.12-1 through 83.12-10
(early neutral evaluation).

Early Neutral Evaluation (ENE) is defined under the North-
ern District’'s ADR program as “a process in which par-
ties obtain from an experienced neutral, (an ‘evaluator’) a
nonbinding, reasoned, oral evaluation of the merits of the
case.” LR 83.12-1(1).

The reader is encouraged to refer to the Local Rules
about this process, including how the nonbinding arbitra-
tion is treated, application to withdraw from the program
and other administrative requirements and party rights.
This article is not intended to speak on behalf of the
NDNY about this program, but merely to make the
reader aware of its existence.

The NDNY Court is grateful for attorneys who volunteer
to serve in this capacity. It conducts training annually
and is presently seeking CLE credit from the NYS CLE
Board for this service. For more information, contact John
Domurod, the Chief Deputy Clerk of the NDNY Court at
(518) 257-1809.
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Evolution of Corporate Usury Laws
Has Left Vestigial Statutes
That Hinder Business Transactions

By PauL GOLDEN

rations is comparable to the evolution of life itself:

as time has passed, it has adapted to the sur-
rounding environment, becoming more specialized and
refined. However, evolutionary change is not always
perfect, and can leave the useless side-by-side with the
useful; the appendix in humans and wings on flightless
birds are just two examples of vestigial biological struc-
tures.

Similarly, the New York usury statutes contain vesti-
gial provisions. These sections are those that prohibit
certain kinds of loans to corporations: General Obliga-
tions Law §§ 5-521(2) and (3) (hereinafter “GOL”). GOL
§ 5-521(2) prohibits certain loans issued to corporations
if the primary collateral is a one- or two-family house,
and GOL § 5-521(3) prohibits loans issued to corpora-
tions at a rate over 25%.

Time has proved these statutes to be not only useless,
but economically unsound as well. Parties who need
capital for a highly risky but legitimate enterprise have
no access to a loan as a result of the prohibitions con-
tained in these statutes. Even though it may be in soci-
ety’s interest to allow profit-motivated enterprises to re-
ceive loans at whatever rate the market will bear, these
statutes deprive corporations of borrowed capital, and
thus our society is deprived of certain potentially suc-
cessful businesses. Moreover, lenders are undoubtedly
reluctant to issue loans to a corporation if those loans
are even potentially usurious under the law. This is so
because the penalty for issuing a usurious loan is not
only the loss of interest, but principal as well and, in
some cases, a criminal sentence.’

The evolution of the law on usury in loans to corpo-

Early History

To fully understand the current state of the law, and
why these statutes still exist, one must first review his-
tory of the corporate exemption to usury laws. The
law’s overall approach to usury itself has never been
perfectly fair or consistent, perhaps because of the orig-
inal source material: the Bible. At least one state
Supreme Court has used language that betrays this ori-
gin, stating that a usurious contract is “tainted with an

evil . . . intent” and that the public policy prohibiting
usury is “supported by Divine Authority.”> However,
that court might have been well advised to note that
even the Bible itself is inconsistent about whether charg-
ing interest is morally acceptable.

Certain scriptures completely prohibit charging in-
terest, deeming it immoral, while others permit the
charge to foreigners; still others apparently approve of
putting money into a bank to collect interest. It there-
fore is at least arguable that because the Judeo-Christian
law of usury is inconsistent, the secular law developed
inconsistencies as well. But we cannot blame the Bible
for all our problems in the area under discussion here;
after all, the Bible did not specifically refer to loans to
corporations. Modern society is truly the guilty party
for creating an inconsistent law in this area.

Initially, the law on usury concerning loans issued to
corporations was, at best, obscure. Then, in 1850, the
Court of Appeals declared a certain instrument issued
to a corporation as usurious in Dry Dock Bank v. Ameri-
can Life Ins. & Trust Co.* This must have been a shock to
the business community, and it mobilized quickly. The
same year that Dry Dock Bank was decided, New York
became the first state to enact a widely followed statute
that “no corporation shall hereafter interpose the de-
fense of usury in any action.”

This was a comparatively innocent time. In fact, a
year later, a committee appointed by the New York Leg-
islature defended the use of bloodletting for medical
purposes.® Yet even then the Legislature was sophisti-
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University and he received his J.D. de-
gree from the University of Illinois. He
wishes to acknowledge the works of
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this article.
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cated enough to realize that Dry Dock Bank impeded
economic progress, because certain corporations needed
access to loans at high interest rates. Even though that
case was legislatively overturned, however, the new law
did not indicate a guiding rationale supporting the
statutory distinction between a loan to a corporation
and one to a natural person.

Such a rationale was provided (at least briefly) 15
years later in Rosa v. Butterfield.” In that case the Court of
Appeals decided whether a personal guarantor of a cor-
porate loan could raise the usury defense. Holding that
he could not, the Court
noted that the act had been
created to enable “corpora-
tions to borrow money more
readily for the purposes of
their business.” It thus ruled
that the guarantor could not
raise the usury defense, or
“the object [of the law]
might be defeated by the in-
ability to give collateral un-
dertakings which should be
free from the taint of usury.” However, even though the
intention of the statute had now been described, judges
and lawmakers continued to have mixed responses to
the corporate usury defense. As a result, the law contin-
ued to evolve in reaction to specific problems, leaving
New York with inconsistent approaches to the issue.

In 1930, the Court of Appeals took up the subject
again. In Jenkins v. Moyse,® it considered whether a
lender could issue a loan to a corporation simply to
avoid usury laws. In Jenkins, the plaintiff owned real es-
tate which had a large mortgage debt, and he could get
no further loan without incorporating. He thus created
a “shell” corporation and quickly transferred the real es-
tate to his corporation so that he could obtain a new
mortgage. One year later, after evidently failing to make
the required payments, the borrower argued that the
corporate form was a mere “cloak and subterfuge” used
by the lender to avoid the usury statute. He lost. The
Court stated that the parties had simply followed the
law “in order to accomplish a result which all parties de-
sired and the law does not forbid,” and thus held that a
borrower could indeed incorporate for the sole purpose
of “escaping usury.” It distinguished this situation from
one in which the corporate form was being used as a
“cover for usury.”

By way of explanation, the Court indicated in dicta
that a corporation “may be disregarded where it is used
as a cloak or cover for fraud or illegality. . . . The test of
whether [a] loan is usurious is whether it was made to
the [individual] plaintiff.” However, the Court did not
provide an example of such a circumstance, perhaps be-

New York became the first state
to enact a widely followed statute
that “no corporation shall
hereafter interpose the defense
of usury in any action.”

cause it would have been hard-pressed to do so given
the result in the case before it. More specifically, these
comments seemed inconsistent with the result the Court
reached. To the beholder, it seemed to be a clear exam-
ple of a using a corporation to “cover” a loan to an indi-
vidual that otherwise would have been usurious, and
yet the Court held in favor of the lender. One might
argue that the better test would have been whether the
loan was actually to be applied to corporate business
purposes as opposed to personal matters, but that was
not expressed by the Court. In any event, the Jenkins
case thus gave individuals
little support to claim usury
if they had been convinced
to incorporate before ac-
cepting the loan.

The Jenkins decision had
important ramifications.
One trial court went so far
as to dismiss a claim of
usury regardless of the bor-
rowet’s claim that the loan
to the corporation had in re-
ality been made to an individual, ruling that Jenkins
stood simply for the proposition that “form prevails
over substance.”’ This interpretation of Jenkins obvi-
ously could not stand; if it had, any lender with even a
bare understanding of the law would need only to con-
vince an individual borrower to incorporate, take a per-
sonal guarantee, and then establish an interest rate that
would buckle the knees. Nevertheless, under Jenkins
even judges who were unwilling to take this rather ex-
treme view were left with little authority to consider
whether the borrower needed the sums for investment
purposes, in which case a high interest rate would ap-
pear fair, or whether he needed the sums for an emer-
gency situation such as medical expenses, in which case
the usurious rate might seem inequitable.

The Legislature Acts

The Legislature evidently realized that some tinker-
ing was necessary, because under Jenkins the most im-
portant investment that most individual borrowers
had—their homes—were being lost under the corporate
exemption. In 1957, it decided that too many lenders
were requiring needy borrowers to pledge their homes
in exchange for high-interest corporate-shell loans. In
specific response to this problem, lawmakers provided
partial protection to home owners, reasoning that the
state needed to prevent lenders from seeking and col-
lecting “oppressive and usurious rates of interest for
loans secured by mortgages upon such homes.”"’

The Legislature also expressed its objective that
“home owners be encouraged to establish and maintain
one and two family homeowning communities.” The
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statute, which is now codified in GOL § 5-521(2), reads
in part that the corporate exemption from usury laws

shall not apply to a corporation, the principal asset of
which shall be the ownership of a one or two family
dwelling, where it appears either that the said corpora-
tion was organized and created, or that the controlling
interest therein was acquired, within a period of six
months prior to the execution, by said corporation of a
bond or note evidencing indebtedness, and a mortgage
creating a lien for said indebtedness on the said one or
two family dwelling.

Notwithstanding a noble intention, this statute is and
was insufficient in that it provided a rigid bright-line
test that did not allow the court to examine the purpose
behind the loan. For example, if the dwelling was in-
tended for three families, or if the corporation had been
organized six months and
one day prior to the execu-
tion of the loan, the law
would provide no protection
to the home owner—even if
the loan had been taken by a
desperate borrower to fund
an expensive operation for a
family member. Conversely,
if an investor decided to pur-
chase numerous two-family houses for investment pur-
poses, each under a separate corporate name, and gave
mortgages on each house above the usury rate, the in-
vestor could still potentially take advantage of the GOL
§ 5-521(2) usury defense, even though the statute’s pro-
tections were not designed for such a situation.

Eight years later, this legislation was followed by an-
other act that also was intended to protect borrowers. In
1965, the Legislature determined that if a corporation is
given a loan at a rate exceeding 25%, the loan is, as a
matter of law, usurious, and the lender has committed a
criminal act under GOL § 5-521(3) and Penal Law
§ 190.40. The basis for allowing corporations to plead
usury was the perceived influence of organized crime,
reported in legislative history as follows:

[L]oan-sharks with full knowledge of the present law,
make it a policy to loan to corporations. The [New York
State Commission’s Investigation of the Loan-Shark
Racket] also disclosed that individual borrowers were
required to incorporate before being granted a usurious
loan. This is a purely artificial device used by the loan-
shark to evade the law—an evasion which this proposal
would prevent."

Unfortunately, no other significant rationale was ex-
pressed.

Whatever the additional thinking behind GOL
§ 5-521(3) might have been, its effects were simultane-
ously too narrow and overbroad. For example, the Leg-

Just as vestigial organs can
occasionally create problems
in a living body, vestigial laws
are not always benign. Unfair
results are possible.

islature did not make clear why the statute did not pro-
hibit a lender from charging a rate above the normal
usury limit (now 16%2) so long as it did not exceed the
criminal rate (25%), even if the lender had admittedly
“forced” a borrower to incorporate as a condition for re-
ceiving the loan. The Legislature also did not explain
why it would not provide an exception for loans to “ac-
tual,” already-existing corporations from the prohibi-
tion contained in the statute, under any circumstances.
This denied businesses access to funds at an interest rate
above 25% for any reason—even if capital were needed
for a very risky but wholly legal enterprise, in which
case the rate might be a lender’s legitimate business re-
sponse to the risk. Perhaps the Legislature simply be-
lieved that only an “artificial” corporation would ever
be willing to accept a loan at such a high rate, but as
noted above, no explanation
is to be found in the history.

One thing does seem to be
clear, however. The Legisla-
ture evidently passed both
GOL §§ 5-521(2) and (3) in re-
sponse to Jenkins, which had
placed limits on the courts’
ability to determine whether
a usurious personal loan had
been issued under a corporate “cover.” Unfortunately,
the “bright line” rules it enacted to protect borrowers
were essentially irrational when applied in the real
world. Without court intervention, the law might have
continued to evolve in this manner, burdening legiti-
mate lenders with additional distinctions between
“fair” and “unfair” loans that were difficult, or even im-
possible, to reconcile.

Case Law Points to a New Direction

In 1977 the Court of Appeals acted again, moving the
law in a different direction, and in so doing came close
to expressly overturning Jenkins v. Moyse. The Court was
faced with a set of facts similar to those of Jenkins, but
now there was a different result. Schneider v. Phelps™
made it clear that courts could hold a loan usurious, de-
spite the fact that it was issued to a corporate entity, and
that it could look into the circumstances behind the
transaction to make that determination.

In Schneider, the plaintiffs brought an action to fore-
close a mortgage on real property. Plaintiffs had loaned
a sum of money to a corporation, of which defendant
was the sole shareholder. The defendant had personally
guaranteed the payment of this mortgage, and also had
secured the loan with a mortgage on her home. The case
could not be resolved by reference to the General Oblig-
ations Law alone, because the corporation was not the
owner of the property, rendering GOL § 5-521(2) inap-
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plicable. Nevertheless, the Court held that there was an
issue of fact concerning whether the loan was, in effect,
issued to the corporation or to the sole shareholder, and
denied summary judgment to the plaintiffs.

Schneider is important because it redefined the state’s
objectives in the area of usury: “to protect desperately
poor people from the consequences of their own des-
peration.” In addition, the Court held that it was impor-
tant to draw a balance between “enforcing legitimate
business obligations and . . . protecting impoverished
debtors from improvident transactions drawn by
lenders and brought on by dire personal financial
stress.”

The Court impliedly determined that the statute pre-
venting corporations from claiming usury was insuffi-
cient to meet society’s needs; the law was not a success-
ful “adaptation” as Darwin might have put it. It held
that “[i]t [had become] apparent that, in making loans to
individuals, the usury laws could be easily avoided by
the simple expedient of establishing a corporation and
making the loan to directly to it instead of the ultimate
individual user of the proceeds.” Schneider thus stands
for the proposition that form should not prevail over
substance, and the lower courts therefore were directed
to examine the factual question of “whether the loan
was made to the individual for personal purposes or in
furtherance of a profit-making corporate or personal en-
terprise.”

Thus, even without a direct review of the statutes
themselves, the Schneider case rendered both GOL
§§ 5-521(2) and 5-521(3) irrelevant as a means of pro-
tecting individual borrowers. Courts now had the
power to make a subjective determination of whether a
loan transaction was a proper “escape” from usury
laws, or an improper “cover” by a rapacious lender.
That is, judges can and must examine whether a needy
borrower has been unfairly “forced” to incorporate
when the loan’s proceeds actually were intended for
personal obligations, or whether the loan was intended
to finance a legitimate, profit-motivated enterprise.
Given this practical approach, borrowers do not really
need these specific statutes, which make certain kinds of
corporate transactions unenforceable based on a rigid
set of criteria that do not allow for the possibility of le-
gitimate, but high risk, enterprise.

Indeed, the Schneider court further implied that these
statutes were unnecessary through its discussion of the
underlying use and reach of usury laws, the very sort of
policy statement that the Legislature had failed to make:

[L]enders are entitled, if they can, without sham trans-
actions, to obtain the highest rate of interest for their
money. . . . So long as the borrower is aware of the po-
tential risk and acts in the belief that the ultimate profit
justifies the risk undertaken, the free market in money
operates without friction and there is no need for leg-
islative or judicial interference.
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The Court was attempting to bend the path of the
law’s evolution, giving freedom to lenders and borrow-
ers to enter enforceable agreements regardless of the in-
terest rate, as long as the transaction was fair.

Interestingly, however, and perhaps deliberately, the
Court did not accurately describe the statutory law.
There is no “free market” as it was described, because, if
nothing else, the statutes significantly interfere with the
loan market. An individual who borrows money at an
excessive rate of interest, even if he does so because he
reasonably believes the potential profit justifies the risk,
still has the right to raise the defense of usury if he ac-
cepts the loan without using a corporate shell.

In addition, it is still true that even where loans are
made to corporations and not to individuals, lenders are
not entitled to obtain the “highest rate of interest for
their money” without “legislative or judicial interfer-
ence.” A corporation that is using the funds for a highly
risky but legitimate commercial enterprise can still raise
GOL § 5-521(3), which forbids charging rates exceeding
25%, no matter what the purpose. The lender who does
so will commit a crime, and will provide the corporate
borrower with a usury defense that will enable it to
avoid repayment.

Repeal Unlikely

New York is now burdened with two vestigial
statutes, but, like such vestigial organs as the appendix
in humans, they usually do not cause major difficulty.
Life goes on, and in most cases the flaws are not suffi-
ciently serious to require a “quick fix” to excise the
problem. There is little evolutionary pressure to wipe
out the appendix, and similarly, there is little societal
pressure on the Legislature for repeal of the statutes.
The less pressure for eradication, the less chance that
eradication will occur.

For example, lenders who engage in large loan trans-
actions enjoy certain absolute protections already, and
thus will be less likely to lobby for repeal of the statutes.
Any loan to any party over the sum of $2.5 million is un-
tainted with usury, without regard to the circumstances
of the loan or the rate of interest.'* Further, post-Schnei-
der courts have already begun to judicially overrule
GOL § 5-521(2). In Geddes Savings & Loan Assoc. v.
Mishel,” a mortgage was issued for the purchase of
property that was to be developed for commercial uses,
and the property also happened to contain a 65-year-old
house. Thus, the loan technically fit the specifications of
GOL § 5-521(2). However, the court held that because
the mortgagor already had another home, and did not
borrow money to buy a house “within the intendment”
of the law, it refused to apply the statute.

Finally, there is little reason to think that the public at
large would become interested enough to press for re-
peal. It is hard to imagine a legislator running on a cam-
paign promise to repeal GOL § 5-521(2) or (3).

Conclusion

Notwithstanding the lack of interest in repeal, and
the intervention of courts to fill in gaps in the law, these
statutes cannot be ignored. And just as vestigial organs
can occasionally create problems in a living body, ves-
tigial laws are not always benign. Unfair results are
possible.

As the Schneider court indicated, society is better off
with free financial markets, so long as “desperate” bor-
rowers are protected. Yet under GOL §§ 5-521(2) and (3),
a lender has no right to issue a loan at a rate over 16% to
a corporation that owns a one- or two-family house,
even if the house had been built for investment pur-
poses only. Nor can that lender issue a loan to a corpo-
ration at a rate exceeding 25% without committing a
crime. Although a “creative” lender might find a way to
make one of these loans without a technical violation,
society does not benefit from encouraging the use of
loopholes, nor, conversely, from penalizing less artful
lenders who are unaware of such loopholes. It thus can
be argued that eventually these statutes will have to
change, or like unsuccessful adaptations in the natural
world, disappear.

1. N.Y. General Obligations Law § 5-511 (hereinafter
“GOL”); N.Y. Penal Law §§ 190.40, 190.42.

State v. Bynum, 243 Ala. 138, 9 So.2d 134 (1942).

Ex. 22:25; Lev. 25:35-37; Deut. 23:19, 20, Psa. 15:5, Prov.
28:8; Jer. 15:10; Ezek. 18:8, 13, 17, 22:12; Neh. 5:1-13; Luke
19:11-26; Matthew 25:14-29.

3 N.Y. 344 (1850).

5. This law, exempting loans which are issued to corporate
borrowers from being subject to usury laws, is now codi-
fied in GOL § 5-521(1).

6. Jane Jacobs, Death and Life of Great American Cities, 12
(Vintage Books, 1961).

33 N.Y. 665 (1865).
254 N.Y. 319 (1930).

Kings Mercantile Co. v. Cooper, 199 Misc. 381, 100 N.Y.S.2d
754 (Sup. Ct., Queens Co. 1950).

10. 1957 N.Y. Laws ch. 968, § 1.

11. 1965 N.Y. Legislative Annual, at 50.

12. GOL § 5-501(1); N.Y. Banking Law § 14-a(1).

13. 41 N.Y.2d 238, 391 N.Y.S.2d 568 (1977).

14. GOL § 5-501(6)(b).

15. 89 A.D.2d 792, 453 N.Y.S.2d 517 (4th Dep’t 1982).
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Ave atque Vale

PAUL MICHAEL HASSETT

shared this experience: In the few weeks before tak-

ing office, one is overwhelmed at the thought of com-
ing up with fresh ideas for the President’s Message and
the prospect of nine issues in twelve months is daunting
to say the least. I have to admit, however, that once I
was able to settle on a topic and let it ferment for an ap-
propriate length of time, the actual preparation and
editing of the article was actually very enjoyable. It is
nonetheless a great relief (probably for you as well as for
me) to say that there are some things that will have to re-
main unsaid, at least in this forum, since this is my last
opportunity to address you as president.

I would like to have addressed a couple more sub-
stantive issues, but there was never enough time during
the past year, if only because something more pressing
or more timely always took priority. And now, with this
last message off the mooring and under way, I must de-
vote these last pages to some reflections on our associa-
tion and on the position in it which I have been so priv-
ileged to enjoy. We all know how active our association
is and how strong it has grown. Our membership total
recently topped 70,000, an exciting milestone and a trib-
ute to our Membership Department and Membership
Committee but also to all of you who have worked so
hard to make this organization relevant and attractive to
the practitioners of our state. I have long known from
my service in the House of Delegates and on the Execu-
tive Committee of the tremendous activity, evidenced
by our 23 sections and dozens of committees and their
reports and programs and legislative proposals that
form the product of that activity. But one of the most
pleasant duties of a president and president-elect is to
attend section and committee meetings; in fact, it is a
matter of considerable priority that one of the officers
attend a meeting of each section, not just to show “the
flag” but to have an opportunity to meet as many mem-

Iam sure that anyone who has held this office has

bers as possible, listen to their concerns and answer
their questions about the association and its activities. I
have to admit that this is not really tough duty: In the
course of the last two years I have been to some pretty
exotic places and it is a part of this office that I will truly
miss. Attendance at those meetings, however, exposed
me to the impressive scope of section and committee
programs and to the dedication of our members who
produce them and who devote so much time to their
presentation. I was truly humbled by the scope of our
association’s influence and proud to be acknowledged
as its president.

I'was also fortunate to be invited to annual dinners of
county and local bar associations across the state and I
was flattered with the reception I received—because of
my position with this association, my presence was wel-
comed and appreciated. That appreciation again rein-
forced my perception of what our association means to
lawyers in New York and beyond.

These opportunities to meet literally thousands of
our members and the memory of the fellowship and ca-
maraderie that I have shared will remain with me the
rest of my life. They have reinforced my affection for
lawyers everywhere, who are truly the most remark-
able, friendly and interesting people one could ever
hope to meet and the privilege of serving the lawyers of
this state as president of our professional association has
been an unparalleled honor for which I shall be ever
grateful.

I will never forget the overwhelming sense of pride
that we all had last July when the American Bar Associ-
ation House of Delegates adopted what was essentially
our position on the issue of multi-disciplinary practice.
My predecessor, Tom Rice, and the indefatigable Bob
MacCrate and his entire committee produced a truly re-
markable study of the law governing lawyers in the
United States and throughout the world and the over-
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whelming clarity of their analysis convinced the ABA
House to reject the recommendation of the ABA’s own
commission and to adopt ours instead. It was a day
never to be forgotten and a tremendous milestone in the
service of our association to the profession and to the
public.

Finally, I must recognize the role of our outstanding
professional staff in making our association the success-
ful, efficient and influential entity that it is and in mak-
ing its officers” efforts so productive and rewarding. I
have long been aware of the talents of our staff but one
gains an entirely new perspective when sitting in the
president’s chair. We have about 120 people on the staff
in Albany and a quick glance at the current calendar of
association events for a year, or even for a month, will
convince you that the members could hardly manage an
association this large and this complex without this con-
siderable assistance. I am deeply indebted to everyone
on the staff, and I fear that mentioning a few will risk
leaving out many others. But a president deals with a
few people whose dedication must be acknowledged:
John Williamson and Beth Krueger, whose constant as-
sistance is an absolute necessity; Kathy Heider and the
whole Meetings Department staff; Kristin O’Brien and
the Accounting Department; Tom Barletta and Ron
Kennedy in Governmental Relations; Brad Carr, Frank
Ciervo and everyone in Media Services—they are all
friends whose assistance and support comes promptly,
cheerfully and without question. One learns very
quickly how thoroughly they can be relied upon and
how important their contributions are to making the job
manageable.

Bill Carroll’s Retirement

And this staff in our great Bar Center works as effi-
ciently and as effectively as it does because of the lead-
ership of Bill Carroll. I have known for some time that
Bill intended to retire and that I would be the last presi-
dent privileged to serve with him. It all seemed so far
distant at the time and even at the beginning of my
term, the day was, of course, many months away and
there was plenty of time to deal with the reality later.
But now there are only days left and I am overwhelmed
with a single thought: What in the world will we do
without Bill Carroll? Bill’s presence and spirit have per-
meated every aspect of our association. His keen intelli-
gence, his inestimable experience, his genuine wisdom,
all accompanied by his remarkable wit and good humor
have helped all of us keep the ship on its proper course.
His knowledge of our association and of our place in the
world beyond is encyclopedic. He has unerring judg-
ment about what we should and should not do and a
gentle and frequently humorous way of making sure
that we have the benefit of his many years of experience.

His counsel and advice have been invaluable and his
company has made the experience of a year as president
a delight.

Watching Bill operate in his own environment
quickly leads one to the realization that he has two en-
tirely separate relationships: One with us, the members,
who are his colleagues and those to whom he is ulti-
mately responsible; and another entirely different rela-
tionship with his staff, who all ultimately are responsi-
ble to him. Both of those relationships are founded on
mutual respect and genuine friendship. Bill is a friend of
literally thousands of our members whom he knows by
name and remembers what positions we held and
when, and where we live and work. At the same time he
is a friend to everyone on the staff and they all come into
his office and sit down and chat, knowing that they
have his full attention. Bill is the quintessential bar ex-
ecutive, and that shows in his relationship with his col-
leagues in the National Association of Bar Executives.
He has been their president and has received their high-
est award for excellence. They genuinely acknowledge
him as a role model and at the same time thoroughly
enjoy his company. His colleagues treat him with a
sense almost of reverence, tempered, of course, with
chuckles about some outlandish shared experience.

And so, the time has come: Bill will move on to the
next phase of his life and, as he goes, he takes with him
our hope that it will be every bit as successful and as en-
joyable as have been his 27 years with us. I have been
privileged to have spent the last year with Bill at my
side and I am but one of the 23 presidents who have
shared that experience. In the pages that follow, many of
the others record their tribute to Bill Carroll together
with the wish of all of us that he will continue always to
be our colleague and our friend.

Paul Michael Hassett can be reached at 1500 Liberty
Building, Buffalo, N.Y. 14202.
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ROBERT P. PATTERSON, JR.

NYSBA PRESIDENT
1978-1979

MARYANN SACCOMANDO
FREEDMAN

NYSBA PRESIDENT
1987-1988

CHARLES E. HEMING

NYSBA PRESIDENT
1986-1987

As you probably know, Bill Carroll was elected to succeed John Berry as executive di-
rector of the New York State Bar Association during my year as president, 1978-79. I can
remember well the discussion at the Executive Committee meeting. At that time, Bill had
a very youthful appearance, a visage he still maintains, and the issue was whether he had
the maturity to step into the shoes of John Berry, who had been executive director for 30
years. The Executive Committee unanimously concluded that, despite his youthful ap-
pearance, Bill had clearly demonstrated the capacity to fill John’s shoes, and that he had
shown an ability to deal with the peculiar and diverse personalities of presidents and
other members of the Executive Committee through Sturm and Drang with fortitude and
calmness.

When I consider the odd ducks, starting with me, who were president while Bill held
the reins as executive director, the cheerfulness, thoughtfulness and energy he exhibited
in his role, and the tremendous expansion of the association’s scope and services which
he managed to oversee during those years, my admiration for Bill abounds. The associa-
tion had about 28,500 members in 1979 and has more than 67,000 today. The Bar Center
was housed solely in One Elk Street in 1979. Today it also occupies Four and Six Elk and
the addition to the north. During all these years and despite the tremendous increase in
his responsibilities, I have never heard one complaint about Bill. Quite an achievement!

He is most deserving of the tributes he undoubtedly will receive. May he have a happy
and healthy retirement.

Although every president undoubtedly has had a unique experience with Bill, I think
it is fair to say that, if there were degrees of uniqueness, my experience, as Bill’s first fe-
male president, would be unprecedented. We both knew from the outset that the chal-
lenges of being the “first” would be many and varied. And they were! In most instances,
I would not want the stories to be made public until the rule against perpetuities has ex-
pired. They are, however, recorded. But Bill need not worry. If anyone in the distant fu-
ture is ever interested in reading about them, I assure you that Bill will be seen as a hero.

Throughout the year, Bill was sensitive to all of this. He put up with my venting and
white rages (rare, of course) with grace, understanding, good humor and good sense.

I'am hard-pressed to pick one event, one crisis or one project that was resolved or im-
plemented during my term. There were so many. We dealt with the adoption of THE
CODE, election law reform, the first comprehensive study of biotechnology, serious con-
flicts with OCA, the administrative adjudication procedures, the workers” compensation
crisis, the premiere of “Empire of Reason,” the new headquarters construction, increased
automobile insurance limits, the resignations of a couple of legislator members resulting
from our position on the ethics-in-government legislation, and much, much more. Bill’s
support and counsel were invaluable. He will be sorely missed.

My term ran from July 1986 through June 1987. Together Bill and I faced a series of
controversial issues, among them: (1) the appropriateness of lawyers in the state legisla-
ture representing clients before state agencies, (2) spiraling professional liability insur-
ance costs which triggered tort reform proposals, (3) a major revision of the Code of Pro-
fessional Responsibility, and (4) a proposed ban on tobacco advertising. Regardless of the
subject, Bill was knowledgeable and supportive. Most important, he maintained his nat-
ural good humor, often in the face of provocation to do otherwise.

During his tenure, Bill has overseen major changes, from a huge growth in member-
ship, to significant expansion of the Bar Center, to an array of technological changes
within a short time frame. The technological changes occurred at a striking pace. Con-
sider, for example, that the Bar Center acquired its first fax machine during my term.

I think it is fair to say that every NYSBA president cherishes the memory. I certainly
do, and having served with Bill is a major factor in making this so.
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For the past 25 years in which I have been active in the New York State Bar Associa-
tion, Bill Carroll is the only executive director I have known. My earliest contacts with
him were when I served as president of the Suffolk County Bar Association and as a
member of the NYSBA Nominating Committee. Those contacts increased each year and
peaked when I served as president-elect and then as president of NYSBA. During those
years we became, and continue to be, good friends. After all, we have a great deal in
common: We share Fordham University as an alma mater, he having graduated from the
college and I from the law school; both of us served as officers in the United States Ma-
rine Corps; we are almost contemporaries, although Bill is somewhat older; both are avid
St. Louis Cardinal fans; and last, but not least, both of us love the New York State Bar As-
sociation.

During my tenure as president, I would fly from Long Island to Albany and meet Bill
for breakfast at the Fort Orange Club at 7 a.m. He never complained and was always
ready to discuss the issues and challenges that existed at that time. Those challenges con-
sisted of the continuing conflict between Governor Cuomo and the Chief Judge, the res-
ignation of the Chief Judge, the quest for implementation of a merit selection system for
the judiciary, and the assault by Vice President Quayle upon the legal profession in the
course of the presidential race.

Bill was always generous with his time, and his advice and counsel were always
sound. Frankly, he was invaluable. From my perspective, Bill’s judgment, knowledge and
temperament were qualities that helped make my term in office a joy, and one I would
repeat with great pleasure. When we attended American Bar Association meetings, he
was a great friend and always knew the best haunts and dining establishments. Bill had
a way of “bringing along” NYSBA leaders. I sometimes believe that he, in his typically
understated way, actually trained us, and I believe he did a superior job.

Bill is a first-rate human being and the best executive director of any bar association in
the United States. We will miss him sorely but wish him Godspeed, good health and con-
tinued success in whatever he does—and I hope my number never leaves his speed dial.

It was the late 1970s. I had the pleasure of joining with Ed Russell and Henry Smith,
both of blessed memory, who were prepared to go to Agincourt and back, with Henry V
if necessary, in order to make sure Bill Carroll succeeded John Berry. And he did. It was
the wisest decision our association ever made.

Bill has made every president look good, and he’s had to put up with a lot. When I be-
came president, I wanted to tour the offices at the Bar Center. I presumptuously pointed
out a paper cutter that didn’t have a guard to my liking (I'm a tort lawyer). Bill, ever the
gracious gentleman, just smiled at me and said, “Thank you, we'll make it safer.”

A master diplomat, he has had to deal with all kinds of presidents. But you always
knew you could get an honest answer from Bill. Discreet yes, but he’d share with you
what had to be shared. The ex-Marine knew when battle lines had to be drawn for the
good of the association.

I remember some private moments. Once, we both sneaked off, having had just about
enough of bar associations for one night. We hid out in Brooklyn at the Academy of
Music. I think we saw some Chekhov play. On nights like that, we’d exchange reminis-
cences and swap tales about our children, both of us having taken the same path to par-
enthood.

Many was the night I was privileged to sit at a table with him and Norma and some
of the Fordham folks, sharing a story or two.

I hope when he moves on, he doesn’t go too far. The greatest asset we can give his suc-
cessor is access to a bit of Bill’s wisdom.

Bill, we owe you an enormous debt. We'll be friends to the end.

JOHN BRACKEN

NYSBA PRESIDENT
1992-1993

HENRY G. MILLER

NYSBA PRESIDENT
1984-1985
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M. CATHERINE
RICHARDSON

NYSBA PRESIDENT
1996-1997

I should have known the first time I saw Bill Carroll—the twinkle in his eye, the way
he responded with historic perspective to questions raised by Executive Committee
members, the interjected wit at just the right moment—that I'd love the guy. However, it
was not just love at first sight. In the 14 or so years I've known Bill, I can say that I never
left his company without renewed respect for his wealth of knowledge about our associ-
ation and its members’ needs, and his way of always being the best sounding board our
leadership could have.

As each president who has served the association with Bill can tell you, Bill makes a
president look good. He always asked the right questions, offered just the right informa-
tion and encouraged you at the perfect moment.

It was a little over a month into my term when the TWA flight crashed off Long Island.
A few weeks earlier, our House of Delegates had proposed a new provision to the Code
of Professional Responsibility which, in essence, said a lawyer should not solicit business
when he or she had reason to know that the prospective client’s judgment would be
clouded by a tragedy. I called Bill at 7:30 the next morning from the airport to consult on
what we should do, if anything. I had in my mind the condemnation of lawyers who two
months earlier had flocked to the Valujet crash in Florida. My instinct was to tell the vic-
tims’ families that New York lawyers would not do that. By the time my flight arrived,
the association’s public relations firm had advised against NYSBA’s president telling the
association’s members not to be “ambulance chasers.” After our three-way conference
call, Bill merely said something like “do what you think is right and we’re ready to roll.”
The rest is history. We told the victims” families that they would not be solicited, and in
cooperation with The Association of the Bar of the City of New York, we sent a team of
lawyers to meet with the families to answer their questions, for which we received thank-
you letters.

That is a typical example of how Bill operates. He is always there but never imposes
his will. Then again, his sharp Irish wit can make you pause and reflect on your course
of action.

It boggles my mind to think that one individual could work with 20+ different presi-
dents whose desires, projects and styles have varied so much and still be considered by
each his or her good friend. Maybe it’s because he has loved his job. Maybe, Norma, it’s
because he eats fish only once a year. Maybe it’s because he celebrates St. Patrick’s Day
with such enthusiasm. But, maybe, it’s simply because he is one fine human being.

Bill,

May the road rise to meet you,

May the wind be always at your back,

May the rain fall gentle on your shoulders,

May the soft winds freshen your spirit,

May the sun shine warmly on your face

and until we meet again—

May God hold you in the hollow of Her hand.
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Being asked to write a few words about Bill Carroll brings back a flood of memories.
I first encountered Bill when I was elected to the House of Delegates in 1978, the year he
became executive director, but our real interaction began in 1984 when I joined the Exec-
utive Committee. I then began to observe firsthand Bill’s personal and political skills,
particularly when Henry Miller appointed me chair of the Bylaws Committee, which
sought to cap the number of members in the House of Delegates. At most, it was a mod-
est success, but with Bill’s good counsel, we avoided blowing ourselves apart.

As is true for every president, I had the experience of being “joined at the hip” to Bill
during my year of office and truly learned to appreciate his contribution to the associa-
tion. His personal leadership and administrative skills, which have justly earned him na-
tional recognition, have contributed greatly to the development of the association’s su-
perb staff and NYSBA's reputation as the strongest and most vibrant state bar association
in the country.

Of my many fond memories of working with Bill, a couple of the most prominent are
the annual dinner of January 1995 and a strategic planning retreat we held later in the
spring. For many years, the annual dinner had suffered a steady decline in attendance,
and Bill and I both had been heard to utter that it was an event whose time had probably
passed. However, caught up in the excitement following the November 1994 election, I
thought I had a good chance of securing Governor Pataki as our dinner speaker within
one month of his taking office. Bill was not quite as sanguine of my efforts, and with his
wise counsel, we also booked journalist Catherine Crier as a speaker. After receiving con-
firmation from the governor’s office that he would speak at the dinner, we redoubled our
efforts to fill the house. But 24 hours before the dinner, we were notified that the gover-
nor’s schedule had changed and that he would be unable to speak as scheduled. Follow-
ing a series of frantic phone calls, we arranged to have him attend the reception before
dinner. We saw the new governor and heard a fine address from Catherine Crier, but not
exactly as planned. After that rollercoaster ride, the association quickly declared that to
be the last annual dinner, and I am sure Bill breathed a huge sigh of relief.

Any organization whose leadership changes every year must have a strategic plan. We
had developed some plans previously, and during my year in office, I was determined to
have a full-blown strategic planning retreat with outside facilitators. Bill worked exten-
sively with me on this project, which included bringing in the immediate past-president
of the ABA, Bill Ide. We scheduled the first of two meetings at the Parker Meridien in
New York City in February, and the second was to be held a couple months later. The first
meeting was a great success, but it blew our entire budget. We then scheduled our next
meeting at the LaGuardia Marriott, which was certainly adequate but not the Parker
Meridien.

Of course, my most endearing and enduring memories regarding the association are
of friends and fun, and Bill has been a central part of both. I'm not sure if it was his idea,
but he certainly was a promoter of the “who’s on first, what’s on second” softball games
at our summer meetings between teams that John Bracken and I captained. Those were
wonderful times, and nothing could top the come-from-behind victory of our team in the
first game with a grand-slam home run in the last inning by Guy Vitacco, Jr., off pitcher
Bracken. Kate Madigan may still have the videotape for those of you who are interested.

This association owes much of its success to Bill Carroll, and I am grateful to have been
a participant. Bill, and long-suffering Norma, deserve our very best wishes.

ROBERT WITMER

NYSBA PRESIDENT
1994-1995
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ANTHONY R. PALERMO

NYSBA PRESIDENT
1979-1980

HEeNRY L. KING

NYSBA PRESIDENT
1988-1989

Bill Carroll first came to the NYSBA in June 1974 as the director of continuing legal ed-
ucation. My significant professional relationship with Bill commenced in June 1976 when
he was assigned as principal staff assistant to Action Unit No. 3 (Access to Legal Ser-
vices), which I chaired, when that body was first organized. A short time later, on No-
vember 1, 1978, during my term as president-elect when Bob Patterson was president,
Bill became executive director, succeeding the beloved John E. Berry, our association’s
first executive director.

From the beginning, Bill recognized the need for and pursued the goal of continuity of
programmatic activity from one association year to another. Bill realized that every year
was only one lap of an endless relay race, with each president receiving the baton from
his or her predecessor, pursuing association goals—completing some activities, starting
new ones and sowing seeds for yet others—and then passing the baton to his or her suc-
cessor. In this regard, Bill encouraged and participated in regular planning meetings from
the outset among Bob Patterson, Alexander Forger (my successor) and me. As a result of
such collaborative leadership, the NYSBA presented a coordinated, long-term approach
to numerous professional issues of local, statewide and national concern.

During 1979-80, when I was privileged to serve as president and just months after Bill
took over as executive director, the NYSBA directed substantial resources and energies to
such issues as court reform and reorganization; the Kutak Committee Report and then-
proposed ABA Model Rules of Professional Conduct; implementation and development
of the New York State Bar Leaders Conference and the creation of the Mid-Atlantic Bar
Leaders Conference, which annually brings together presidents, presidents-elect and ex-
ecutive directors of the mid-atlantic states and the District of Columbia. Both conferences
have survived and thrive today as excellent professional mechanisms, which greatly en-
hance the ongoing capacity of the NYSBA to communicate with bar leaders at all levels,
where they can, and do, address legal issues confronting lawyers, the organized bar and
society.

In 1978, the NYSBA selection committee, which investigated Bill’s credentials for ser-
vice as executive director, concluded that “he has had close relationships with all of the
Sections, and as such has demonstrated general knowledge, technical competence and
diplomacy, and that it is the general opinion of all concerned that he has done an excel-
lent job.” Today, nearly a quarter century after that recommendation, those who have per-
sonally observed Bill and his performance can honestly say that he has surpassed the se-
lection committee’s expectations.

Bill has been absolutely superb as NYSBA's executive director. In the words of George
Gershwin: “Who could ask for anything more?” We are grateful for his extraordinary ser-
vice, and we extend best wishes to Norma and Bill for good health and happiness in the
future, in whatever endeavors they may pursue.

My experience with Bill Carroll during my tenure as president was truly remarkable.
His support, intelligence and dedication never wavered. His leadership made me look
good, for which I will always be eternally grateful. Thank you, Bill.
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It’s not easy when one Irishman is expected to say a few good things about another—
especially when the other guy hasn't really left us. After all, Bill is only retiring. Kind
words are usually reserved for some hopefully distant day of another kind, and then
when a few restorative beverages might have worked their devilish magic and had their
salubrious effect on the tongue. But what good is a custom if it can’t be ignored, if “just
a wee bit.” Especially so when describing an authentically “good guy,” or as would have
been said in another day, “himself.”

All the good and true things about Bill Carroll, others have said well: loyal (hardly any
surprise there, Semper Fi incarnate), bright, witty, charming, discreet and enormously tal-
ented and gifted, yet humble. All in all, just Bill being “himself.”

There is, however, something more about Bill that 23 of us who have worked closely
with him will always cherish. Each of us came to understand and witness in this man the
meaning of character.

In the intense, hectic and often overwhelming year that every president experiences,
there is one constant. No matter the issue, whenever it arose, Bill’s was a steady hand, al-
ways extended when and where needed. Selflessly sharing his wisdom, experience and
insight, he never sought credit and always avoided public acknowledgment. His singu-
lar concern was and is the good of the profession, the association and its members and
his staff.

At the risk of being trite, any success enjoyed as president, and all the mistakes
avoided, were made possible because of Bill. Others had similar experiences. Such were
our special privileges.

But others too benefited because of Bill. What this association has become and is be-
coming in no small measure is because of the professionalism of the staff in Albany. These
exceptional people reflect the attitude and spirit of their leader and our colleague, Bill
Carroll. The growth of the association and its ability to adapt to the ever greater demands
of an evolving profession is a tribute to Bill's more than 20 years of service as executive
director. Bill’s legacy is the strength of our association. For that, we can’t say “thank you”
enough.

Bill has come a long way. The Upper West Side and The Bronx. Charlottesville. Viet-
nam. Washington. Home to New York and Albany. Now he continues his successful jour-
ney. As he does, we wish him more than well.

Bill, some very special folks made so much possible for “the likes of us.” Surely they
share now with your family, friends and admirers their gratitude for all that you are and
continue to be. Perhaps we would say it differently than they, though we couldn’t say it
any better: “May the road rise before ye, lad.”

Undertaking the daily responsibilities and demands of running a statewide profes-
sional organization is a daunting task, to say the least. For one following in the shoes of
John Berry, a legend who served the New York State Bar Association for 30 years, there is
imposed an additional burden to succeed and meet the high expectations of the organi-
zation’s membership. Bill Carroll overwhelmingly met those challenges and carried the
association to unprecedented achievements during his 23 years as executive director. The
rise in membership from 28,500 to more than 67,000, the increase in the number of sec-
tions from 14 to 23, and the growth in the number of committees and action units reflect
not only the ever-increasing burdens of the executive director’s position, but also evi-
dence the enormous success brought about during Bill’s stewardship.

Despite working with ever-changing association officers and section and committee
chairs, Bill was consistent in his response to whatever was asked of him. He always had
a cheerful attitude and was well prepared and knowledgeable about matters pertaining
to the association. Bill’s advice and good judgment were of immeasurable importance to
me during my term as president. I am delighted to have this opportunity to express my
admiration for Bill and for what he has done to broaden the outstanding reputation this
association enjoys throughout New York State and beyond.

THOMAS O. RICE

NYSBA PRESIDENT
1999-2000

JOHN YANAS

NYSBA PRESIDENT
1989-1990
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HAL FALES

NYSBA PRESIDENT
1983-1984

Bill Carroll’s office looks to the south onto the courtyard behind the New York State
Bar Association’s landmarked buildings on Elk Street and to the north over parts of Al-
bany and the Hudson River. While sitting there as incoming president to discuss com-
mittee vacancies, I first realized Bill’s extraordinary knowledge of the association, its
structure, the issues important to its members and the means for achieving them. It took
some time, however, for me to appreciate how much of this knowledge Bill freely con-
fided, without ever pushing an agenda of his own or saying anything to advance a con-
cealed agenda.

Bill could tell you what appeared to be association policy, who was behind it, whether
and how it could be changed. He would give his views, if asked, about the wisdom of a
particular change and the likelihood of successfully implementing such a change. He
could advise on the persons or committees who likely would resist or reject a particular
course, but he never said anything that, if repeated, would embarrass him. He didn’t re-
peat anything that his instinct told him I wouldn’t want repeated, but he was so mature
and so sensitive to the feelings of others that conversation tended to flow along lines that
anyone would be proud to acknowledge.

One of many examples of Bill Carroll’s skill occurred when the association was devel-
oping its views on the proposed Model Rules of Professional Conduct. We, of course, had
to present the proposed rules to our House of Delegates for discussion in order to mold
the positions our delegates would take on the floor of the ABA House of Delegates. Bill,
ably assisted by his staff, did a professional job of breaking the proposed rules into
groups of propositions for our House to vote upon within the time frames set by the ABA
and those dictated by our internal structure and meeting schedules. These propositions
were so well thought out and organized that the House was able to establish its positions
on these new, complex and controversial rules in two back-to-back sessions—completely,
clearly and on time. Although our House of Delegates ultimately made the decisions,
they would have been unable to do so had the preparatory work that Bill orchestrated not
been of such an extraordinarily high caliber.

Bill also knew that for a bar association to succeed, its leaders and employees often
must do seemingly mutually exclusive things. For example, people should have fun and
yet keep focused on work important enough to justify the investment of valuable time;
they should feel passionate about issues but should be able to argue without rancor and
even advance the good-humored spirit of camaraderie that is the hallmark of this associ-
ation. A master at riding these divergent horses, Bill always exhibited humor and grace.

When John Berry retired, we thought the New York State Bar Association had suffered
the irremediable loss of the world’s best bar executive. Bill Carroll’s advent proved we
didn’t have enough faith. He has surpassed all expectations. In almost a quarter century
of service, he has not made a false step: “All he did done perfectly as though he had but
that one trade alone.”
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I am totally nonplussed over the concept of your retirement. You are the Franklin D.
Roosevelt of our association—a four-termer who seemingly should be with us forever but
who hasn’t yet played out his final term.

As you know, I have been involved with the ABA for many years and, given my many
assignments with that organization, I have had occasion to deal frequently with execu-
tive directors of state bar associations throughout the country. You have been the créme
de la creme of them all, and I literally have never met anyone who has ever voiced to me
anything less. The guidance you provided during my presidency was invaluable, partic-
ularly given the political crises created by the Chief Judge’s lawsuit against the executive
and legislative branches and the pressures upon the association which that engendered,
and given also my effort to redirect, in part at least, the association’s responses to the
needs of solo and small-firm practitioners. It was an important year, and your wise coun-
sel and guidance were primarily responsible for whatever success my own efforts might
have brought about.

You may be stepping down, but I hope you are not leaving. There is much to be done
for our members and for the profession at large. Given your broad experience, your
friendly personality, your unique ability to get things done and, in the process, to moti-
vate others, I can think of no one better positioned to contribute to the future efforts of
our association, albeit from a different perspective. I look forward to your participation
for very many years to come.

You've been terrific. I hope you will continue to be. Best wishes.

How can you be retiring at such a young age? Why, you've just gotten started! “Twas
only yesterday we met in a restaurant chatting about CLE and bar associations, and now
see what’s happened—you're off following in the footsteps of John Berry. May you enjoy
thoroughly the next 30 years of retirement, with my adopted daughter Norma, Tim and
however expanded the family may become. You will, of course, miss New York in Janu-
ary, but then, there are always trade-offs.

Although admonished to record humorous events and recollections, I feel quite con-
strained so as not to identify those whose actions were the source of humor. Though I do
dare to mention Chief Judge Cooke, who took umbrage at my comments about New York
geography: How far was Bath from Albany? Was Boston closer? He got even at the
NYSBA dinner, though, reciting statistics for an hour or so.

During our time together, I recall fondly the camaraderie of the Russell and Smith days;
the paper blizzard; “jokes” at the Century; the farewell to Leonard—preceding his reemer-
gence for a 20th term; the somewhat lopsided vote on mandatory pro bono (God bless
Edith); the fascinating Bar Foundation meetings and the endurance of its leadership; and
the folding-chair dinners in overcrowded historic places, replete with raconteurs!

Through it all, Bill, you made it an enjoyable experience. You made us all seem intelli-
gent and knowledgeable about association matters and kept pushing the revolving door,
always graciously and warmly greeting the next innocent arrival, desperately in need of
a mentor and friend. You truly deserve a special place in a paradise—far from the babble
of lawyers—where you and Norma can lead the carefree life, content in the knowledge
that for nearly 25 years you've been arranger, conductor, organizer and maestro of a dis-
parate, independent-minded bunch of advocates, never wanting in self-confidence,
whatever the issue or event.

Thanks for the memories, for your monumental contribution to NYSBA and the New
York bar, for the many good times and, most importantly, for your guidance, counsel and
warm friendship, which is very much cherished.

Fern, whose respect and affection for you equal mine, joins in sending you and Norma
our love and wishes for good health and fun for years to come.

ROBERT L. OSTERTAG

NYSBA PRESIDENT
1991-1992

ALEXANDER D. FORGER

NYSBA PRESIDENT
1980-1981
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NYSBA PRESIDENT
1997-1998

MAXWELL S. PFEIFER

NYSBA PRESIDENT
1995-1996

No matter the style, personality or agenda of a NYSBA president, his or her tenure
amounts to nothing more than a collaboration with Bill Carroll. With a soft touch and dry
Irish wit, Bill is the compass to which we each turn during our period of leadership. Uni-
versally recognized by his peers as the outstanding bar leader in the country, Bill’s abil-
ity to offer sound advice and to work closely with the diverse range of individuals who
have led our association is nothing short of remarkable.

Bill represents the history and experience of NYSBA in practically every endeavor.
What initially appears to be a unique crisis frequently emerges, with Bill’s perspective, as
a previously confronted issue, albeit in a novel form. Bill’s take on the history and evo-
lution of the matter often leads to its resolution. When such problems have faced our
membership, Bill’s unflappable demeanor has helped to contain the charged atmosphere
surrounding an apparent crisis so that sober, carefully considered thought and eventual
positive action have prevailed.

During my presidency, we entered many uncharted waters, including internal per-
sonnel changes, potential confrontations with each branch of state government, and a
ground-breaking lawsuit against the federal government over the so-called Granny’s Ad-
visor Goes to Jail issue. Bill’s counsel and encouragement guided our approach to each of
these issues and their eventual successful resolution.

It is hard to imagine a president, the board, the Finance Committee, the staff or the or-
ganization itself operating without Bill's ever-present and steady hand. The seamless
continuation of NYSBA’s vital work will, however, be part of Bill’s legacy.

I wish my good friend, Bill Carroll, together with Norma and Tim, many years of
health and happiness as Bill leaves NYSBA and enters another phase of his life.

By the time I became president of the association in 1995, Bill was already a seasoned
executive director. He had acquired the ability to adjust and work effectively and pro-
ductively with presidents of varying styles and agendas—an immensely helpful attribute
to the association presidents with whom Bill worked. He was an excellent administrator
with a thorough knowledge of the association’s operations. In addition, he had, through
the years, assembled a capable staff which helped him conduct the affairs of the associa-
tion in a most efficient manner.

Bill was the ideal sounding board during my tenure. He was always quite candid in
stating his constructive opinions relating to proposals of mine, which from time to time I
presented to him. As a result, various progressive and beneficial projects were effectu-
ated.

An amusing anecdote involving Bill bears recounting here. I am a corned beef hash afi-
cionado and am especially fond of the hash served at the Otesaga Hotel where we hold
our summer meetings. I had been savoring that dish for the longest time. On the last
morning of the meeting, I finally had the opportunity to have the chef prepare a special
hash with all the trimmings. It was with great anticipation, therefore, that I sought to
enjoy my long-awaited breakfast. Coincidentally, at about the same time, a member had
come to Bill indicating that he had an important topic he wished to discuss. Bill sug-
gested that they take up the matter with me; I was at that time seated in the dining room,
poised to attack my favorite dish. They sought me out, and the member, Bill and I pro-
ceeded to confer for a period of time. I do not recall either the individual or the subject
matter involved. What I do remember is that, at the conclusion of our conversation, I re-
alized to my horror that I had completely devoured my prized corned beef hash break-
fast without having had any awareness of what I had eaten. My cholesterol quota had
been uselessly expended.

Bill, you shall never be forgiven for the part you played in this most lamentable
episode.

Best wishes to you, Norma and the family for the future.
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Bill Carroll retires this year after serving the association well and ably as its executive
director for 23 years. Bill is one of the longest-serving executive directors nationally, and
with good reason. He is a man of extraordinary talent and ability, but blessed also with a
wit and humility that made him a delight to work with during my presidency.

Bill could always be counted on for sound advice. His seemingly inexhaustible knowl-
edge of the association, its committees, sections and people was a ready resource of ines-
timable value to me and the other presidents he served. Bill’s guidance was fair and ob-
jective and given in a positive spirit. He was deferential to the plans and ideas that other
presidents and I would raise and would then work with us to refine them and make them
into a workable reality.

At all times, Bill’s pleasant nature and legendary sense of humor served him well. He
has a way of dealing with even the most difficult situations with a charm and grace pos-
sessed by few. He has a remarkable talent for bringing out the best in those who have
been fortunate enough to work with him. Some of my fondest memories are of dinners
with Bill as we prepared for upcoming meetings of the Executive Committee and House
of Delegates. Work was discussed at length, but there was also plenty of time for discus-
sions that ranged from world affairs and politics to all manner of sports. Time flew by,
and with Bill’s ease and charm, the work became light and pleasant.

Perhaps it is his genuine interest in others, or his seemingly easy ability to relate to
people, but whatever the reason, we have been truly fortunate to have Bill as executive
director for so many years. His was a gentle hand on the tiller, but one that guided the
staff and the operations of the association unerringly in a positive and forward-moving
direction. I know I was blessed to have had the privilege of working closely with Bill dur-
ing my tenure and wish that others could have had the same experience. I truly feel for-
tunate to be able to number Bill among my close friends and wish him many happy,
healthy and rewarding years in retirement.

To borrow a well-known phrase, “All good things must come to an end.” Bill Carroll
is definitely a “good thing.” Or, more accurately and more grammatically correct, Bill's
23-year tenure at the helm of the New York State Bar Association has been a “very good
thing.” The Bill Carroll era, now ending, has spanned almost 20 percent of our associa-
tion’s lifetime. Given the explosive growth, increased diversity and accelerated rate of
change in the legal profession over those years, one might (and I will) say he has been our
North Star during the most challenging years of our 124-year history.

Unlike NYSBA presidents, who flower for a year and fade away, Bill was the garden
perennial, with an institutional memory of what we were and what we stood for. He
linked president to president, issue to issue, the association to its members, and the pro-
fession to the judiciary—with patience, humor, sensitivity and finesse. During my term
as president, several major issues that demanded our attention included court merger,
court facilities, tort reform and changes to the Code of Professional Responsibility—all of
which, oddly enough, in one form or another, engage the House of Delegates today. As
the French say, “The more things change, the more they stay the same.” Hence, the value
of Bill’s perspective, sense of proportion and his linkages.

Bill’s openness, his talent for surrounding himself and the association’s leadership
with first-rate, professional staffers and his overall competence have earned him the en-
during affection, respect and gratitude of every NYSBA president for over two decades.
These same traits were obviously apparent to his colleagues nationwide when they
elected him president of the National Association of Bar Executives.

We can be sure that this youthful retiree won't just settle into a rocking chair. We wish
him and Norma long life, good health and much happiness as they begin life’s new ad-
ventures. But, as the classics teach us, every heroic figure must have a tragic flaw. How
can a sensible New York City guy like Bill be such a rabid St. Louis Cardinals fan?

ARCHIBALD MURRAY

NYSBA PRESIDENT
1993-1994

JusTiN L. VIGDOR

NYSBA PRESIDENT
1985-1986
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James C. MOORE

NYSBA PRESIDENT
1998-1999

DAVID STERLING
WILLIAMS

NYSBA PRESIDENT
1981-1982

When I think back on the 15 or so years during which I have known Bill Carroll well,
my many thoughts tend to coalesce into one: What a pleasure and privilege it has been
to have known and worked with that man. I can think of no instance in which I left his
company unhappy or disappointed. And I can think of many visits or conversations with
Bill from which I emerged with a better understanding of how to proceed and always
with my outlook improved.

To those who have worked with Bill, it is axiomatic that his knowledge of the associa-
tion’s staff, its members, its programs and its finances is encyclopedic. But what we have
valued more than his knowledge has been his intuition about where and how we should
lead on important issues, whom we should call upon for leadership, and when we should
move on from an issue or a program whose time has passed. I have always marveled too
at the respect and admiration with which the staff in Albany and the association’s mem-
bers have regarded Bill. Without a doubt, that has been a reflection of the thoughtful and
respectful manner in which Bill has treated each of us.

Something else that has enhanced my admiration for Bill has been his ability to be a
counselor to, as well as a genuine friend of, each of NYSBA’s presidents. And on those
many occasions when our successes in truth arose from Bill’s suggestions or planning, he
never took the credit and always saw to it that we received the applause.

I also think it quite remarkable and not coincidental that it was during Bill Carroll’s
stewardship that the NYSBA achieved record membership levels, unparalleled financial
soundness and a share of the New York lawyer population that is the envy of every other
voluntary state bar association in the country. Nor should it surprise anyone that the na-
tion’s bar executives regard Bill both as a role model and as a good friend.

For me, fond memories of my years with Bill will include our (probably all too fre-
quent) reminiscences about our military tours of duty in Vietnam (we were there at al-
most exactly the same time, but we didn’t know or see each other until many years later),
eating oversized steaks at Gallagher’s Restaurant in New York City (try suggesting a fish
entrée to Bill sometime!), talking seriously with Judges Kaye and Lippman about how to
reform the courts and increase 18-B fees, and sitting in Bill’s office late in the afternoon
with John Williamson and Beth Krueger, trying to figure out how to expand or narrow
the agenda for the next House of Delegates meeting.

I 'am certain that my friendship with Bill will continue for another 20 or 30 years. But
it is difficult for me to imagine a friendship more satisfying or meaningful—at least to
me—than the one we have enjoyed for the last 15 years.

I have a number of fond remembrances of my presidency: the landmark report of Ac-
tion Unit No. 5 on state over-regulation, being the guest of honor at a meeting of the
Union Internationale des Avocats, and hosting a delegation of lawyers from Nigeria at
the Bar Center. While those may be personal milestones for me, working with Bill Carroll
was the highlight.

There are only two past presidents from Albany who have had the unique ability (be-
cause of geographic proximity) to see Bill more often than those others of us who have
lead the Association. I got to know Bill about three years after he became Executive Di-
rector, certainly a long enough time for him to get a good grasp of what the job requires.
His unimpeachable integrity is what struck me instantly as we began working side by
side. The fact that we all hold him in such esteem is silent testament to that.

It is interesting for me to note the contributions that he has made to the Association
and it has been an honor to work with him. He has always displayed the highest degree
of professionalism and leadership. His skills are the ones we all seek to emulate and hope
that we can achieve.

There is, however, one thing I can’t figure out: He’s retiring and I am still working. It
must be that he worked harder!
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Best Interests of the Child
Remain Paramount in Proceedings
To Terminate Parental Rights

By ANNE CRICK AND GERALD LEBOVITS

sonal liberty more than terminating a parent’s

right to a child. New York Social Services Law
(hereinafter “SSL”) § 384-b safeguards parents’ due
process rights, but its focus is on children’s best inter-
ests. As SSL § 384-b(1)(a) provides, “the health and
safety of children is of paramount importance.”

The law of terminating parental rights includes re-
cent statutory changes to SSL § 384-b and their applica-
tion in current case law, as well as the interaction of
termination proceedings with abuse and neglect pro-
ceedings under Article 10 of the Family Court Act (here-
inafter “FCA”).

E xcept for going to jail, nothing interferes with per-

The Decision to File

A petition to terminate parental rights (hereinafter
“TPR”) is filed on behalf of a foster child by a foster care
agency to place the child in the agency’s care and cus-
tody, thus freeing the child for adoption. The agency
may have determined independently that the child’s
best interests would be served by freeing the child for
adoption, or it may be under a court order to file or be
compelled to file by statutory deadlines.

The Adoption and Safe Families Act (hereinafter
“ASFA”), enacted federally in 1997* and implemented in
New York in 1999, is designed to achieve permanence
for children who have been in foster care for extensive
periods of time. ASFA encourages agencies to expedite
children’s departure from foster care by returning them
to rehabilitated parents or by freeing them for adop-
tion.” To this end, ASFA requires yearly permanency
hearings for every child in foster care so that Family
Court can monitor the agency’s service plan and assess
whether the agency and the parent are actively working
toward reunifying parent and child.* If the court finds
that the permanency goal of reunification is not in the
child’s best interests, it may order the agency to file a
TPR petition.’

Statutory deadlines may also require an agency to file
a TPR petition. ASFA created new deadlines by which
an agency must file a TPR petition. The deadlines pre-
vent children from languishing in foster care if the

agency’s diligent efforts fail to permit the safe reunifica-
tion of parent and child. The agency must file if the child
has been in foster care for 15 of the last 22 months; six
months if Family Court previously entered an abandon-
ment finding in an FCA Article 10 neglect case; or a year
if the parent was convicted of a crime connoting severe
or repeated abuse.® The agency need not file if the child
is with a relative in kinship foster care or direct parental
placement; the agency did not diligently offer the parent
rehabilitative services; or the agency has a documented,
compelling reason not to file, as when the permanency
goal is not adoption or the child is over 14 and will not
consent to adoption.”

ASFA’s critics were concerned that the new deadlines
would cause parental rights to be terminated unneces-
sarily or precipitously.® Sometimes 15 months is too
short for a parent to be rehabilitated. In other cases, the
parent has consistently visited and maintained a parent-

ANNE CRICK, an attorney with the Ad-
ministration for Children’s Services in
New York City, represents the Com-
missioner of ACS in child abuse and
neglect proceedings, permanency
hearings and proceedings to terminate
parental rights. She received a bache-
lor’s degree from the University of
Arizona and a J.D. degree from New
York University School of Law, where she was senior
production editor of the Annual Survey of American Law.

GERALD LEBOVITS has been a principal court attorney in
Supreme Court, Criminal Term, New York County, since
1986. He is an adjunct professor and Moot Court faculty
advisor at New York Law School. He previously was
with The Legal Aid Society, Criminal Defense Division,
in Manhattan. He received a bachelor’s degree from Car-
leton University and law degrees from Ottawa, Tulane
and New York University law schools.
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child bond with an older child that the agency is loath to
break permanently—even if the agency knows that the
child cannot be returned to the parent safely. The TPR
deadlines can help break this stalemate and assist in
safely returning the child home.

Parents who have been less than diligent about par-
ticipating in rehabilitative services receive a wake-up
call when a TPR is filed. With the time it takes to con-
clude a TPR, a respondent-parent can demonstrate at
disposition rehabilitation achieved while the TPR is
pending. In these cases, if reunification with the parent
is in the child’s best interests, the judge can suspend
judgment, imposing condi-
tions the parent must fulfill
so that the child’s perma-
nency is achieved quickly.

Filing the Petition:
How, What, Who?

TPR petitions are filed by
the child’s foster care agency.
In New York City, if the Ad-
ministration for Children’s
Services (hereinafter “ACS”)
placed the child directly into
a foster home, ACS is the
“foster care agency” and will file the TPR. A relative
who has care and custody of the child may also file a
TPR petition. If the agency has failed to comply with
ASFA's deadlines or a court order to file the TPR by a
certain deadline, the child’s foster parent or the child’s
law guardian may file the TPR on the court’s direction.’

One petition must be filed for each child, who must
be under 18 when the petition is filed. Mothers and all
legal and putative fathers must be named as respon-
dents. Surrogate Court and Family Court have concur-
rent, original jurisdiction when both parents die or
abandon the child. Family Court has exclusive original
jurisdiction over all other cases."

The foster care agency must attempt personal service
on the parents. If that fails, the court may allow substi-
tuted service."! If the agency does not know where the
parent is, the court may authorize publication notice if
the agency submits an affidavit documenting its diligent
efforts to find the parent.””

Notice must also be served on those who fit the statu-
tory definition of “notice fathers,” fathers of out-of-wed-
lock children who have no parental rights that must be
terminated before adoption but who are entitled to re-
ceive a TPR petition." Notice fathers may offer evidence
about the child’s best interests. In permanent-neglect
cases they may participate only at disposition."* Al-
though a notice father’s rights need not be terminated,
an agency that has a cause of action against a notice fa-

If the agency asserts in its TPR
petition that diligent efforts
should be excused as against

the child’s best interests, then the
agency must prove this element
at the TPR fact-finding hearing.

ther should name him as a respondent rather than risk a
later challenge to adoption.

The court will assign a law guardian for the child. In
New York City, the law guardian will, absent a conflict
of interest, be a staff attorney from The Legal Aid Soci-
ety, Juvenile Rights Division. In counties that have no
Legal Aid Society, the child’s law guardian will be se-
lected from the local assigned-counsel roster. The court
makes every effort to assign the child the same law
guardian who has been representing the child in the un-
derlying neglect or abuse case and in the yearly perma-
nency hearings.”

If one or more of the re-
spondent-parents cannot af-
ford counsel, the court will
appoint one. But respondent-
parents do not enjoy continu-
ity of counsel. At the close of
disposition of the neglect or
abuse case, the respondent-
parent’s attorney is dis-
charged. Every year, when
the agency petitions to ex-
tend the child’s placement in
care, the respondent must
again request legal representation. Recognizing the
need for continuity, many judges will ask the original at-
torney to pick the case back up, but the attorney need
not do so. And it is during these years that the parent is
in most need of a zealous advocate to ensure that the
agency is doing all it should to reunite parent and
child.' By the time the TPR is filed, it may be too late for
the attorney who is handling the TPR to affect the out-
come of the case.

Diligent Efforts: To Plead or Not to Plead?

A cause of action that includes the agency’s diligent
efforts to reunite parent and child must be pled in detail,
specifying efforts and time periods of the efforts.”” In-
stead of pleading diligent efforts, the agency may assert
that efforts should be excused as contrary to the child’s
best interests or that efforts have been previously ex-
cused by court order pursuant to FCA § 1039-b.

If the agency asserts in its TPR petition that diligent
efforts should be excused as against the child’s best in-
terests, then the agency must prove this element at the
TPR fact-finding hearing. For example, if the parent is
abusive during visits, or if visits traumatize the child,
the agency may be excused from attempting to
strengthen the parent-child bond through visitation.'®
An agency’s diligent efforts, however, include not only
facilitating visitation but also providing rehabilitative
services. Respondent-parents should argue that the
agency cannot show how working to rehabilitate the
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parent contravenes the child’s best interests. Even if par-
ent-child contact would harm the child, the respondent
should argue, parent-caseworker contact would not be
harmful. The respondent can further argue that if the
agency had provided better rehabilitative services, per-
haps visitation would have ceased being contrary to the
child’s best interests. These arguments explain why it is
difficult to excuse diligent efforts when a TPR is filed.

Alternatively, the agency may assert that diligent ef-
forts need not be pled because Family Court previously
excused them under FCA § 1039-b. The petitioner in an
Article 10 neglect or abuse case may file an FCA § 1039-b
motion to excuse “reasonable” efforts to reunite parent
and child. This motion may be filed any time after the
neglect or abuse case is filed. A motion under FCA
§ 1039-b will be granted if the agency shows that the
parent repeatedly or severely abused the child; that the
parent was convicted of killing another child of the par-
ent or attempting or conspiring to kill or soliciting the
murder of the subject child or another child of the par-
ent; that the parent was convicted of assault causing se-
rious physical injury to the child or another child of the
parent; or that a prior TPR ended the parent’s rights to
another child.

If the agency’s motion is based on a prior TPR, the
parent can defend by proving that parental reunification
is in the subject child’s best interests, that reasonable ef-
forts will promote the child’s health, and that reasonable
efforts to rehabilitate the parent will likely succeed.

Some have suggested that the standard of proof at a
hearing under FCA § 1039-b should be clear and con-
vincing evidence, because a finding to excuse reason-
able efforts may someday be used in a TPR proceeding,
which must be proven to that standard."” However, FCA
§ 1039-b is contained in FCA Article 10, which requires
only a fair preponderance of the evidence.?’

An FCA § 1039-b motion may be filed any time after
the neglect or abuse case is filed. The question therefore
arises whether an agency may use the motion retroac-
tively to excuse its past obligation to make efforts. In
Marino S., the most thoroughly reasoned case on point,
Family Court held that a motion under FCA § 1039-b
may be filed when the TPR is filed and may work
retroactively to excuse unmade agency efforts.”’ The
Marino S. court accepted the filing of an FCA § 1039-b
motion but noted its redundancy with the court’s ability
to excuse diligent efforts in the fact-finding stage of the
TPR.* The Appellate Division put the question to rest in
Fernando V. by holding that an FCA § 1039-b motion may
be filed concurrently with a TPR. The Fernando V. court
went further by holding that terminating a parent’s
rights to a sibling excused lack of efforts to the subject
child, although in that case all the TPRs were filed con-
currently.?

In any event, the agency should file an FCA § 1039-b
motion as soon as possible because the court need not
grant the motion retroactively. The better practice in
planning for a child’s future is to get advance permis-
sion not to make reasonable efforts rather than to seek
forgiveness later.

Choosing and Defending a Cause of Action

The four causes of action for terminating parental
rights are abandonment, permanent neglect, parental
mental illness or retardation, and severe or repeated
abuse. By far the most common is permanent neglect,
which covers most circumstances, including many en-
compassed by other causes of action.

Abandonment In an abandonment action, the
agency must prove that the parent failed to maintain
contact with the child and the agency for six months.**
The agency must prove that the parent intended to
forgo parental rights and obligations by failing to visit
and communicate with the child or agency though able
to do so.” The parent’s subjective intent is irrelevant.”®
An action may be based on parental actions even if the
parent intends to maintain parental rights.”

Unlike a permanent-neglect action, discussed below,
the agency need not prove in an abandonment case that
it tried to reunite parent and child, even if the agency
can contact the parent.”® Similarly, the agency need not
prove that it tried to find a parent whose location is un-
known.”

The ability to visit is presumed. If the agency proves
lack of contact, the burden falls to the parent to prove in-
ability to contact.®® Ability to contact is presumed even
if the parent is incarcerated or in another state. A jailed
parent must maintain contact with the agency and
child.” The parent’s claim of not knowing the child’s lo-
cation is no defense absent proof the parent has made
every effort to find the child.* A parent may prove an
inability to visit and communicate by showing physical
or financial inability or that the agency prevented or dis-
couraged communication. If so, an abandonment action
will fail. But insubstantial or sporadic contact will not
defeat a finding of abandonment.”

The six-month period must immediately precede the
petition’s filing. If a parent fails to maintain contact with
the child and agency for six months or longer, and the
agency is planning to file a TPR petition based on aban-
donment, the parent can defeat the TPR by one mean-
ingful contact with the child the day before filing. But if
the child has been in care for a year, a TPR may still lie
in permanent neglect.

Permanent Neglect For a permanent-neglect action
to succeed, the agency must prove that the parent ne-
glected the child for 12 consecutive months the child
was in foster care. These 12 months can be for any year
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the child was in care, not necessarily the year before the
TPR is filed.** Thus, if a parent neglects a child the first
year the child is in care but then works with the agency,
the agency may still file a TPR if the child’s best interests
are served by adoption, perhaps because the child has
bonded with the foster parent.

For the year of permanent neglect, the agency must
prove that the parent failed to plan for the child’s de-
parture from foster care to a stable home or failed to
maintain contact substantially and continuously or re-
peatedly with the child, although physically and finan-
cially able to do so. A parent’s success in one of those
two areas will not substitute for a lack in the other. A
permanent-neglect case will succeed if the parent failed
either to plan with the agency or to visit the child. The
parent must maintain consistent and meaningful con-
tact with the child. Sporadic or brief visits will not de-
feat a permanent-neglect action.”

A parent must work with the agency to plan for the
child’s departure from foster care. A parent may do so
by arranging for the child to be discharged to a fit and
willing relative. Generally, however, a parent is ex-
pected to plan for the child’s future by cooperating with
agency referrals for rehabilitative services so that the
child may be returned home to the parent safely. The
parent must participate in the services earnestly. As the
Third Department has held, “Token participation in the
program offered by the agency, without ameliorating
the condition that led to the removal of the child from
the parents” home, will not preclude a finding of failure
to plan.”*

The agency must prove that it diligently tried to
strengthen the parent-child relationship. The agency
must keep the parent informed of the child’s well-being,
offer services to resolve what caused the child to be in
foster care, include the parent in planning for the child’s
departure from foster care, and arrange for parent-child
visitation.”” Because a permanent-neglect finding may
lie in the parent’s failure to visit the child or to plan for
the child’s departure from foster care, the agency must
prove diligent efforts appropriate to the allegation
against the parent. If the allegation is that the parent
failed to plan, the agency must prove that it diligently
encouraged the parent to plan. If the allegation is that
the parent failed to visit the child, the agency must
prove that it diligently encouraged visitation.

The agency’s efforts are excused if Family Court pre-
viously granted a motion to excuse reasonable efforts
under FCA § 1039-b. Diligent efforts are also excused
if the agency shows at the TPR phase that these
efforts would have been detrimental to the child’s best
interests.

Incarceration does not excuse a parent’s failure to
plan or the agency’s failure to make reasonable efforts.™

The incarcerated parent must provide a feasible plan for
the child’s discharge from foster care. The agency must
take the incarceration into account in formulating the
service plan and arranging visitation. But agency efforts
are excused if incarcerated parents fail more than once
to cooperate in planning or visiting.”

Diligent efforts are further excused if the parent fails
to apprise the agency of the parent’s whereabouts for six
months.*’ If the agency does not know where the parent
is, the agency cannot provide services or arrange visita-
tion. This exception applies if the parent has contact
with the child but not the agency, a circumstance seen
most often in kinship foster-care cases when the parent
visits the child in the relative’s home and the neglect lies
in failing to plan with the agency for the child’s return.

The permanent-neglect cause of action is the most
commonly used of the four causes of action. If a cause of
action can be found in permanent neglect and another
cause of action, permanent neglect is often easier to
prove. Permanent neglect can be proved if the parent re-
fuses to acknowledge severe or repeated abuse. A par-
ent’s failure to acknowledge severe or repeated abuse
prevents meaningful rehabilitation and the child from
being returned to the parent safely.*! Similarly, if a men-
tally ill parent would be capable of caring for a child if
compliant with medication but has a history of non-
compliance, the agency may file on both mental illness
and permanent neglect grounds.

Severe or Repeated Abuse For a TPR based on se-
vere or repeated abuse, the agency must prove that the
child has been in foster care for 12 months immediately
before the petition is filed.* If Family Court enters an
order pursuant to FCA § 1039-b that reasonable efforts
are not necessary, the agency may file a TPR based on
severe abuse immediately, but fact finding may not
commence until after the child has been in care for one
year. Evidence of facts and circumstances up to the date
of the hearing are admissible.*

A finding of severe abuse under FCA Article 10 is ad-
missible and relevant in a TPR for severe abuse. Article
10 petitions alleging abuse must contain a notice that a
finding of severe or repeated abuse by clear and con-
vincing evidence could constitute a basis to terminate
parental rights in a subsequent proceeding under SSL
§ 384-b. An Article 10 order of fact finding that specifies
that the determination was made on clear and convinc-
ing evidence is conclusive in a TPR proceeding.**

To show severe abuse, the agency may prove that the
child was physically or sexually abused, that the parent
was convicted of killing or attempting to kill another
child in the parent’s care, or that the parent was con-
victed of assaulting the child or another child in the par-
ent’s care.”” For TPR cases arising from physical abuse,
the agency must show that the child has suffered serious
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physical injury because of the parent’s reckless or inten-
tional acts under circumstances evincing a depraved in-
difference to human life.* For cases arising from sexual
abuse, the agency must show that the child was abused
because the parent committed or allowed to be commit-
ted a sexual felony on the child.”

For cases arising from killing or attempted murder,
the agency must show that the parent was convicted of
murder or manslaughter of another child of the parent
or attempted murder or manslaughter of the child, an-
other child of the parent, or another child for whose care
the parent was responsible,*® or of soliciting, conspiring
or facilitating the same.*’ For cases arising from assault,
the agency must show that the parent was convicted of
committing or attempting to commit assault in the first
or second degree or aggravated assault against the
child, sibling or another child
for whose care the parent was
responsible.”

In all cases of severe
abuse, the agency must
demonstrate that it diligently
tried to rehabilitate the abu-
sive parent and strengthen
the parental relationship and
that these efforts were and
will likely be unsuccessful in
the foreseeable future. The
agency need not prove diligent efforts not in the child’s
best interests or if the court previously found under
FCA § 1039-b that diligent efforts are not required.

Proving repeated abuse is more difficult than proving
severe abuse. The agency must prove three elements to
establish repeated abuse: abuse of the subject child,
prior abuse of the subject child or another child in the
parent’s care, and the agency’s diligent efforts to reha-
bilitate the parent.” The agency must prove by clear and
convincing evidence either the abuse of the subject child
or the prior abuse. The other instance may be shown by
a preponderance.”> A prior finding under Article 10 is
admissible, and a finding by clear and convincing evi-
dence is sufficient for the subject child’s abuse or the
prior abuse.”

The agency may demonstrate the first element, that
the subject child was abused, by demonstrating either
physical or sexual abuse. Physical abuse is shown by
proof that the parent caused the child physical injury
that created substantial risk of death, serious or pro-
tracted disfigurement, protracted impairment of physi-
cal or emotional health, or protracted loss or impair-
ment of a bodily organ.** Sexual abuse is shown by
proof that the parent committed or knowingly allowed
a felony sex offense on the child.”

For a TPR based on severe or
repeated abuse, the agency
must prove that the child
has been in foster care for 12
months immediately before
the petition is filed.

The second element, a prior incident of abuse, is es-
tablished by proof that within five years prior to the
TPR filing, the parent inflicted or allowed to be inflicted
physical abuse or a felony sex offense upon the subject
child or another child for whom the parent was respon-
sible. Alternatively, the agency may offer proof that
within five years prior to the TPR filing the parent was
convicted of a sexual felony against the subject child, a
sibling of the child or any other child for whom the par-
ent was responsible.”®

As in an action for severe abuse, the agency must
prove that it made diligent efforts to rehabilitate the
parent and strengthen the parental relationship and
that these efforts were unsuccessful and are unlikely to
be successful in the foreseeable future. The agency
need not prove diligent efforts not in the child’s best
interests or if the court pre-
viously found that diligent
efforts are not required
under FCA § 1039-b.

Mental llness or Retar-
dation The relevant period
of time for a cause of action
for parental mental illness or
retardation is prospective
rather than retrospective, as
is the case for the other
causes of action. The agency
must prove that the parent is “presently and for the
foreseeable future unable, by reason of mental illness or
mental retardation, to provide proper and adequate care
for a child.””” The child must have been in care for a year
immediately before the petition is filed.

Mental illness is “an affliction with a mental disease
or mental condition which is manifested by a disorder
or disturbance in behavior, feeling, thinking or judg-
ment to such an extent that if such child were placed in
or returned to the custody of the parent, the child would
be in danger of becoming a neglected child.”*® Mental
retardation is “sub-average intellectual functioning . . .
with impairment in adaptive behavior to such an extent
that if such child were placed in or returned to the cus-
tody of the parent, the child would be in danger of be-
coming a neglected child.””

For a mentally ill or retarded parent, the agency must
prove that the child would be in danger of neglect if left
in the parent’s care. Proof is not of parental fault or ac-
tual harm to the child but rather potential harm. Evi-
dence of past neglect of children in the parent’s care is
relevant but unnecessary.*

The judge must hear from a court-appointed psy-
chologist or psychiatrist and may receive other psychi-
atric, psychological or medical evidence from the
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agency or parent. If the parent cannot be examined, the
expert may testify from information that affords a rea-
sonable basis for expert opinion." The court may also
consider the child’s special needs to determine whether
a parent who suffers from mental illness or retardation
can meet those needs.”

Fact Finding, Dispositions and Permanency

At the fact-finding hearing of a TPR, the foster care
agency must prove its cause of action by clear and con-
vincing evidence.” Only competent, relevant and mate-
rial evidence is admissible, but privileged communica-
tions are admissible.**

All evidence of circumstances and events that oc-
curred after the child came into care and before the TPR
petition was filed is admissible. Only the petitioning
agency, the respondent-parents and the child’s attorney
may participate. The child’s attorney, the law guardian,
will advocate for the child’s subjective wishes unless the
child is too young to partici-
pate in planning the case. If
so, the law guardian will ad-
vocate for the child’s best
interests based on objective
criteria.

If the court finds that the
agency has failed to establish
its cause of action, the TPR
will be dismissed. If the court
enters a finding, it will pro-
ceed immediately to disposi-
tion or adjourn for a full dis-
positional hearing. At disposition, the only issue is
whether the child’s best interests will be served by being
freed for adoption.®® No presumption exists that the
child’s best interests are served by being returned to the
parents.®

If the TPR is for permanent neglect or severe or re-
peated abuse, there must be a full dispositional hearing.
Dispositional hearings are not required for TPRs based
on abandonment or mental illness or retardation.” If
held, they are typically perfunctory and center not on
whether the parent’s rights should be terminated but on
the child’s best interests and the plan for effecting adop-
tion, especially if more than one adoptive resource has
come forward.

Evidence at the dispositional hearing may include all
facts and circumstances up to the dispositional hearing.
At disposition, notice fathers, relatives and foster par-
ents may intervene.® When the TPR is for permanent
neglect, the standard at disposition is preponderance.
All material and relevant evidence, including hearsay, is
admissible. When the TPR is for severe or repeated
abuse, the standard at disposition is clear and convinc-

In the end, the success or failure
of achieving permanency

for children rests not in statutory
amendments but in the daily
efforts of the caseworkers,
parents, lawyers and judges.

ing. Only material, relevant and competent evidence is
admissible.”

At the close of the dispositional hearing, the court
may dismiss the petition, suspend judgment or termi-
nate parental rights. If the court terminates parental
rights, the court may commit the child to the custody of
the agency, the foster parent or a relative who already
has care and custody of the child. The court does not
have the discretion to commit the child to a nonparty’s
custody.”” The court usually commits the child to the
custody of the agency, which may then consent to the
child’s adoption.

If the court suspends judgment, it is usually for six
months or a year. Judgment may be suspended when
the parent’s circumstances have changed since the TPR
was filed and the court finds that reunification with the
parent is possible in the near future and in the child’s
best interests. When that happens, it is most often be-
cause the child is with relatives and has maintained a
parental bond. A suspended
judgment will have condi-
tions the parent must fulfill.
If the parent fails to fulfill
these conditions, the agency
may move to vacate the
order and need only prove
the parent’s failure and, if ap-
plicable, the agency’s efforts
to provide rehabilitation. The
court may terminate parental
rights on proof to a prepon-
derance that the parent failed
to comply with the suspended judgment.”!

Permanency hearings must be held yearly for every
child in foster care, starting a year after foster-care
placement.” Hearings continue after the child has been
freed for adoption for every child not in a pre-adoptive
home and for every child in a pre-adoptive home for
whom no adoption petition is filed.”* The issues at post-
TPR permanency hearings are the appropriateness of
the service plan, the status of the adoption process, and
anything else about establishing permanency for the
child and promoting the child’s best interests.

Conclusion

TPR law is complex and important for parents, chil-
dren and the public. Although ASFA increased the num-
ber of TPR petitions, it did not increase the resources
necessary to achieve permanency, including funds for
rehabilitative services and decreased caseloads for case-
workers.” Nor did ASFA provide for more lawyers and
judges to handle the increased number of TPR filings—
“[s]kyrocketing caseloads . . . not likely to diminish,””
according to New York State Chief Judge Judith S. Kaye
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and Chief Administrative Judge Jonathan Lippman, that
have led to further backlog in an already overloaded
system.”®

In the end, the success or failure of achieving perma-

nency for children rests not in statutory amendments
but in the daily efforts of the caseworkers, parents,
lawyers and judges, all of whom must strive to seek the
best for children, who desperately deserve and need
safe and stable lives.
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Professionalism Award

Chronicle of a Career

By MirRiaM M. NETTER

Dear Ms. Fontana:

I'm so happy with the way the case for my wife is going. . . .
Mary was the best and I loved her and miss her so much. If the
doctor did what he should of, she would be alive today. I want
you to know you are the greatest. I'm glad and proud you are
my lawyer. Just like the man in the deli told me a year and a
half ago, call her. He said you were the best and I know that
now. I will highly recommend you to others in need of a good
lawyer. Thank you so very, very much for all you've done.
Please call if you need me for anything. Take care. Be well.

Dear Lucille:

Words cannot express our sincerest appreciation and grat-
itude for the enormous amount of time and energy you and
your staff have devoted over the years (to our case). Although
the outcome of your tremendous efforts and hard work was
not a rewarding or expected one, we felt the need to thank you
for all you've done.

Lucille Fontana keeps close at hand these notes and
scores of others just like them, most handwritten, that
she’s received over the years from thankful clients. She
views them not as way to raise her stock in the firm or
to be used as a quick pick-me-up when her ego gets
bruised, but as a constant reminder of why she became
a lawyer.

Lucille Fontana entered law school in the late 1970s,
already a good 10 years older than many of her class-
mates and with a toddler and a baby to care for. Her
“later-in-life” career decision meant even more juggling
of schedules and priorities. But, she graduated first in
her class from Pace University School of Law in 1981
and has gone on to a distinguished career with the
White Plains law firm of Clark, Gagliardi & Miller.

Last January, she was honored by her peers with the
New York State Bar Association’s 2001 Award for Attor-
ney Professionalism.

As the Women's Bar Association of the State of New
York wrote in advancing her nomination,

Lucille Fontana is well-known for her outstanding
skills as a litigator and a zealous advocate on behalf of
her clients. And if that were it, she’d only be fulfilling
the obligations we are all called to meet as officers of
the court. But, Lucille is truly deserving of this award
not just for her legal talent, but for her extraordinary
compassion, her more than generous mentoring of fel-
low attorneys, young and old, and her exemplary ethi-
cal conduct.

If the chronicle
ended there, you'd
have a feature about a
woman who made it to
the top of her profes-
sion and still managed
to stay a nice person.
But Fontana’s story
doesn’t end here.

Last November in
accepting Pace Univer-
sity School of Law’s
Distinguished Gradu-
ate Award she delivered
a speech that captured the attention of everyone, in-
cluding cynical, veteran colleagues. It sums up
Fontana’s character, and ethical balance:

Lucille Fontana

The practice of law is both noble and honorable. . . .
We are required to put our client’s interest before our
own and to avoid anything that would conflict with
those interests. But, while we are nobly charged with
zealous representation, we must always remember that
our clients are not above all else. Paramount to them is
the law. As lawyers we are in the thick of the human
condition and the pressure to win is relentless. I think
that there is actually a real peace that descends upon us
when we accept that there are certain parameters: that
ethically there is only so much that we can do.

The Committee on Attorney Professional-
ism administers the Attorney Professionalism
Award. The award honors a member of the
New York State Bar Association who has
clearly demonstrated a commitment to profes-
sionalism through service to clients, promot-
ing public respect for the legal system in the
pursuit of justice, exemplary ethical conduct,
competence and sound judgment, integrity
and civility.

For more information, contact
Terry Brooks at 518-463-3200 or
tbrooks@nysba.org.
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The award presented to Fontana read in part:

Your gracious willingness to help advance the stature
and quality of the profession of law . . . superb repre-
sentation of your clients, coupled with compassion and
caring is appreciated by all. You are held in high esteem
for your outstanding professionalism and admired for
your zealous advocacy, integrity, civility and sensitiv-
ity—treating everyone with respect and courtesy.

It’s easy for the public to cling to negative media rep-
resentations of lawyers who bend rules to win, rein-
forced by comedians going for easy laughs. Perhaps it’s
more convenient for “them” to view Lucille Fontana as
just an anomaly in a profession otherwise dominated by
unethical sharks. Or the truth might just be that in an

maybe, when it comes to lawyers it’s acceptable to paint
the entire profession with one negative broad brush.

Fontana is quick to respond, however, that she is a
kind of “everywoman” of the profession.

What I've tried to do in my practice is to represent the
noblest traditions of the bar and in that respect, I'm far
from being alone. Look around and you'll find that the
vast majority of our colleagues, who'll never make the
headlines or have their 15 minutes of fame on CNN, are
truly professionals who abide by the rule of law and
treat their clients with dignity and respect.

A member of the Westchester County and Women's
Bar Associations, Fontana chairs the NYSBA’s Commit-
tee on Tort Reparations and is a member of the state

bar’s Finance Committee. She frequently lectures on tort
reparations issues.

age where stereotypes are supposed to have disap-
peared from our personal and societal landscape,

NYSBA membership
now offers you great discounts on:

AbacusLaw - Save 30% on Abacus software and related products.
Call 1.800.726.3339

Amicus Attorney - Receive a 20% discount on Amicus Attorney Organizer,
Advanced and Client/Server Editions. Call 1.800.472.2289

CaseSoft - save 23% to 59% ($130 - $270) on CaseMap
(litigation software) and TimeMap software.
Call 1.888.227.3763 and mention code: NYSBA.

EmplawyerNet - Save 27% - 65% and gain

access to EmplawyerNet's premier database
of over 5,000 legal jobs. Go to:
emplawyernet.com/nysba/nysba.cfm

T.A.M.E. (Trust Accounting Made Easy) -
Save 15% on T.A.M.E. software and
related products including updates
and upgrades, plus sixty days of
tech support.
Call 1.888.TAME LAW
(1.888.826.3529)

Il For more information go to: nysba.org/member/benefits.html
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__NYSBA's CLE Online

Bringing CLE to you...
anywhere, anytime.

NYSBA is proud to present the most flexible, “on demand” CLE solution
you could ask for.

With CLE Online, you can now get the valuable professional

learning you're after
...on your own terms.

e Get the best NY-specific content
from the state’s #1 CLE provider.

e Take “Cyber Portable” courses
from your laptop, at home or
at work.

e Stay at the head of your
profession with outstanding
CLE instruction and materials.

e Everything you need to obtain full
MCLE credit is included online!

Come click for CLE credit at:

To find out more or to register by phone:
800-582-2452 N Y SBA




NYSBA welcomes 22 new
Sustaining Members to ranks

e wish to extend our sincere gratitude to the following 22 individuals who have recently become new
Sustaining Members of the New York State Bar Association. Sustaining Members are a distinguished
group of 442 members who provide the Association with extra financial support to help NYSBA maintain
its leadership position as the voice of New York attorneys.

The new sustaining members include:

Ravi Batra of New York
Bruce O. Becker of Endwell
Martin Blackman of New York
Maurizio Codurri of Milano, Italy
Peter Danziger of Albany
Rico V. Domingo of Makati,
Philippines
James E. Dwyer of Syracuse
Lucille A. Fontana of White Plains

John H. Gross of Northport
Sharon Kovacs Gruer of Great Neck
Philip M. Herr of Point Pleasant
Beach, N.J.

E. William Joynt of Albany
Matthew ]J. Kelly of Albany
Suman J. Khaitan of New Delhi,
India
Guy P. Lander of New York

Thomas F. Liotti of Garden City
Mark A. Longo of Brooklyn
Isabel Miranda of Princeton, N.].
David M. Schraver of Rochester
Stephen ]. Silverberg of Garden City
Pamela M. Sloan of New York
and Jeffrey M. Tolin of
Los Angeles, Calif.

Sustaining Membership is $400 per year for in-state members and $200 for out-of state members. For
more information on how to become a Sustaining Member, please call the Membership Department at

518-487-5571.

Sustaining Member Honor Roll

Sustaining Members are a distinguished group of 442 leaders who provide the Association with extra
financial support to help the NYSBA maintain its leadership position on behalf of the legal profession.
We deeply appreciate all the contributions made by these dedicated individuals.

Stewart D. Aaron of New York

Robert Abrams of Lake Success
Daniel N. Adams of New York

E. Stanton Ackerman of Albany
Sandra Adams of Cupertino, Calif.
Frederick H. Ahrens of Bath

Mark H. Alcott of New York

Carlos E. Alfaro of New York

Martin B. Amdur of New York

Robert R. Amsterdam of Toronto, Can.
Burnside E. Anderson, III of New York
Grace Marie Ange of Buffalo

Joseph T. Arenson of New York
Richard N. Aswad of Binghamton
James B. Ayers of Albany

Gerald S. Backman of New York
Dennis R. Baldwin of Syracuse

H. Douglas Barclay of Syracuse

Kenneth J. Balkan of Garden City
Helaine M. Barnett of New York
Hon. Richard ]. Bartlett of Glens Falls
Ernest T. Bartol of Mineola

Ravi Batra of New York

Edward F. Beane of White Plains
Bruce O. Becker of Endwell
Jeffrey H. Becker of New York
Morris H. Bergreen of New York
Philip M. Berkowitz of New York
Henry S. Berman of White Plains
Christine Beshar of New York
Harvey B. Besunder of Islandia
Peter J. Brevorka of Buffalo
Kenneth J. Bialkin of New York

J. Truman Bidwell, Jr. of New York
John T. Bigbie of London, England
Martin Blackman of New York

Roger F. Bloom of New York

Robert J. Bohner of Garden City

Christopher J. Bonner of Syracuse

R. Daniel Bordoni of Syracuse

Robert P. Borsody of New York

Sharon Y. Bowen of New York

John P. Bracken of Islandia

Daniel E. Brick of North Tonawanda

Aaron Britvan of Woodbury

David O. Brownwood of New York

Charles W. Brumskine of
Washington, D.C.

Hon. John T. Buckley of New York

George L. Bustin of Brussels, Belgium

A. Vincent Buzard of Rochester

Paul J. Cambria, Jr. of Buffalo

Anthony ]. Caputo of White Plains

Francis X. Carroll of Buffalo
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P. Kevin Castel of New York
Robert S. Catapano-Friedman
of Albany
Thomas R. Cherry of London, England
Lawrence D. Chesler of Rosemont, Il1.
Liu Chi of Beijing, Peoples
Republic of China
Henry Christensen, III of New York
Jerri A. Cirino of Huntington Station
Maurizio Codurri of Milano, Italy
Robert L. Cohen of New York
Peter V. Coffey of Schenectady
Peter Coll, Jr. of New York
Dale S. Collinson of Chevy
Chase, M.D.
Paul R. Comeau of Buffalo
Angelo T. Cometa of New York
James W. Conboy of St. Johnsville
Brian S. Conneely of Mineola
John P. Connors, Jr. of Staten Island
Terrence M. Connors of Buffalo
Michael A. Cooper of New York
Robert W. Corcoran of Cold
Spring Harbor
Efren L. Cordero of Pasig City,
Philippines
Vincent R. Corrou, Jr. of Utica
Edward E. Cox of New York
Richard C. Cummings of Lowville
Renaye B. Cuyler of Brooklyn
Miriam Cyrulnik of Brooklyn
Ronald F. Daitz of New York
Harvey P. Dale of Bedford
Frank G. D’Angelo of Garden City
Peter Danziger of Albany
Lawrence A. Darby, III of Central
Hong Kong, Peoples Republic of
China
Willard H. DaSilva of Garden City
S. Gerald Davidson of Rochester
Howard S. Davis of Oceanside
Malcolm H. Davis of New York
Timothy ]. DeBaets of New York
W. Robert Devine of Lake Success
Herbert Dicker of New York
Lawrence F. Digiovanna of Brooklyn
Louis P. DiLorenzo of Syracuse
Rico V. Domingo of Makati,
Philippines

Charles E. Dorkey, III of New York
Clover M. Drinkwater of Elmira
Clara W. Dworsky of Houston, Texas
James E. Dwyer of Syracuse
Joseph C. Dwyer of Olean
Paul S. Edelman of New York
Michael S. Elder of Albany
Thomas R. Elmer of North Tonawanda
Philip A. Erickson of Lakewood
Michael Ettinger of Fishkill
Ann E. Evanko of Buffalo
Haliburton Fales, 2d of Gladstone, N.].
Angelo G. Faraci of Rochester
Joseph H. Farrell of New York
David W. Feeney of New York
Dean John D. Feerick of New York
Myrna Felder of New York
Arthur Norman Field of New York
Hon. Edward R. Finch, Jr. of

New York
Robert P. Fine of Buffalo
Raymond L. Fink of Buffalo
Daniel Finkelstein of New York
Donald J. Fleishaker of New York
Edward B. Flink of Latham
Robert L. Folks of Farmingdale
Lucille A. Fontana of White Plains
Alexander D. Forger of New York
Emily F. Franchina of Huntington
Paul M. Frank of New York
John French, III of New York
Jay M. Friedman of Rochester
Joseph N. Friedman of New York
Hon. Seymour Fuchsberg of

New York
Joyce E. Funda of Hamburg
Jeffrey L. Futter of New York
John Gaal of Syracuse
Richard M. Gaba of Mineola
James C. Gacioch of Binghamton
Richard M. Gardella of Scarsdale
Janet Thiele Geldzahler

Washington, D.C.
Patricia Geoghegan of New York
Eugene C. Gerhart of Binghamton
Richard M. Gershon of Albany
Sharon Stern Gerstman of Buffalo
Joseph P. Giblin of Staten Island

Michael W. Gibson of Jakarta,
Indonesia
Harlan B. Gingold of Syracuse
Eugene S. Ginsberg of Garden City
A. Robert Giordano of White Plains
Mary Giordano of Garden City
Joel C. Glanstein of New York
David L. Glass of New York
Thomas W. Gleason of New York
Simeon Gold of New York
A. Paul Goldblum of Jackson Heights
Howard J. Golden of New York
Paul A. Golinski of Brooklyn
Margery F. Gootnick of Rochester
Herman E. Gottfried of Margaretville
David M. Gouldin of Binghamton
Edward Gozigian of Cooperstown
Alan W. Granwell of
Washington, D.C.
William H. Green of Sands Point
Maurice R. Greenberg of New York
Richard F. Griffin of Buffalo
Emlyn L. Griffith of Rome
John H. Gross of Northport
Sharon Kovacs Gruer of Great Neck
Hon. Frank A. Gulotta, Jr. of
Woodbury
Claire P. Gutekunst of New York
Richard E. Gutman, of Irving, Texas
Max Hahn of New York
Robert L. Haig of New York
John G. Hall of Staten Island
S. Jeanne Hall of New York
Thomas J. Hall of Staten Island
Harold M. Halpern of Buffalo
Calvin A. Hamilton of Madrid, Spain
Hon. Stewart F. Hancock, Jr. of
Syracuse
David P. Hariton of New York
Joel B. Harris of New York
Susan Hart-White of Tarrytown
Paul Michael Hassett of Buffalo
James E. Hayes of Garden City
Frank M. Headley, Jr. of Scarsdale
Richard C. Heffern of Buffalo
Charles E. Heming of New York
Philip M. Herr of Point Pleasant
Beach, N.J.

Journal | May 2001

53



Gregory X. Hesterberg of Garden City

Robert B. Hiden, Jr. of New York
Richard J. Hiegel of New York
Herbert H. Hirschhorn of New York
Linda B. Hirschson of New York
Michael Hoeflich of Lawrence, Kan.
Jack S. Hoffinger of New York
Robert W. Hoffman of Schenectady
Stephen D. Hoffman of New York
John R. Horan of New York
Richard R. Howe of New York
Alan J. Hruska of New York
Robert J. Hughes, Jr. of Naples, Fla.
Michael Iovenko of New York
Josephine L. Iselin of New York
Joseph Jaffe of New York
E. Stewart Jones, Jr. of Troy
E. William Joynt of Albany
Irwin Kahn of New York
Arnold Y. Kapiloff of New York
Edward D. Kaplan of San
Antonio, Texas
Paul Richard Karan of New York
Louis P. Karol of Garden City
Joel J. Karp of Coral Gables, Fla.
Robert M. Kaufman of New York
Hon. Judith S. Kaye of New York
John W. Keegan of White Plains
Matthew J. Kelly of Albany
Raymond A. Kelly, Jr. of Loudonville
T. Richard Kennedy of New York
John J. Kenney of New York
Suman J. Khaitan of New Delhi, India
Gunther H. Kilsch of New York
Henry L. King of New York
John E. King of New York
Thomas S. Kirk of Fort Pierce, Fla.
Adolph Koeppel of Mineola
Howard M. Koff of Albany
Steven C. Krane of New York
Bernard A. Krooks of New York
Robinson B. Lacy of New York
Lawrence E. Lagarenne of Monticello
Stephen B. Land of New York
W. Loeber Landau of New York
Guy P. Lander of New York
Carlos Luis Landin of Buenos
Aires, Argentina
James E. Lapan of Saranac Lake

Richard M. Leder of New York
Lawrence Lederman of Chappaqua
Ellen Lieberman of New York
Anthony ]. Leitner of New York
Burt A. Lewis of New York
A. Thomas Levin of Mineola
William F. Levine of Sea Cliff
Douglas S. Liebhafsky of New York
Jerome T. Levy of New York
Hon. Philip A. Limpert, Jr. of
Brightwaters
Susan B. Lindenauer of New York
Thomas F. Liotti of Garden City
Carl D. Lobell of New York
Richard B. Long of Binghamton
Mark A. Longo of Brooklyn

David A. Lorenson of Easton, Conn.

Anthony J. Loscalzo of New York
George T. Lowy of New York
Harold A. Lubell of New York
Gerald I. Lustig of New York
John J. Lynch of Albany
Robert MacCrate of New York
John E. MacKenty of Edgartown,
Mass.
George G. Mackey of Rochester
Kathryn Grant Madigan of
Binghamton
Harold A. Mahony of Mineola
Michael M. Maney of New York
Gloria C. Markuson of Scarsdale
John Marshall of Plainview
Vincent ]. Martorana of Brooklyn
David P. Mason of New York
William B. Matteson of New York
Harold A. Mayerson of New York
Bernard W. McCarthy of New York
Dennis R. McCoy of Buffalo
Catherine D. McMahon of
Houston, Texas
Ricardo A. Mestres, Jr. of New York
Hon. Bernard S. Meyer of Mineola
Hon. Millard L. Midonick of
New York
Henry G. Miller of White Plains
Michael Miller of New York
Martin Minkowitz of New York
Isabel Miranda of Princeton, N.].
Peter W. Mitchell of Cazenovia

James C. Moore of Rochester
James A. Morrissey of Cranbury, N.J.
Lewis W. Morse, Jr. of Elmira
Robert A. Muir, Jr. of Brooklyn
John F. Mulholland of Hicksville
Fernando C. Munozde Toro of
Buenos Aires, Argentina
Archibald R. Murray of New York
Kay C. Murray of New York
Gary P. Naftalis of New York
Malvina Nathanson of New York
Richard P. Neimark of New City
Edward S. Nelson of Norwich
Frank A. Nemia of Binghamton
Miriam M. Netter of Troy
Thomas R. Newman of New York
Bernard W. Nimkin of New York
Karen Norlander of Rensselaer
Bernard W. Nussbaum of New York
Francis J. Offermann, Jr. of Buffalo
Masatoshi O'Hara of Osaka, Japan
Richard J. O’Keeffe of White Plains
Avery Eli Okin of Brooklyn
Sheldon Oliensis of New York
Keith E. Osber of Binghamton
Melvin Osterman of Albany
Robert L. Ostertag of Poughkeepsie
Michael J. Ostrow of Mineola
Anthony R. Palermo of Rochester
Hon. Mario J. Papa of Gloversville
James P. Pappas of Boston, Mass.
William Parsons, Jr. of New York
Charles T. Patterson of Brooklyn
Gerald G. Paul of New York
Robert J. Pearl of Rochester
Hon. Eugene E. Peckham of
Binghamton
Steven E. Pegalis of Great Neck
Robert M. Pennoyer of New York
Irving Perlman of Baldwin
Louis S. Petrone of Utica
Maxwell S. Pfeifer of Bronx
John J. Phelan, III of Albany
Benjamin M. Pinczewski of Brooklyn
Morton Porwick of Mamaroneck
Sol Pottish of New York
John K. Powers of Albany
Gregory P. Pressman of New York
Joshua M. Pruzansky of Islandia
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Leon Queller of Scarsdale
Leonard V. Quigley of New York
Carl Radin of New City
Edward S. Reich of Brooklyn
William P. Reilly of New York
William J. Reilly of Boca Raton, Fla.
Leslie N. Reizes of Ithaca
George Ribeiro of Central Hong

Kong, Peoples Republic of China
Thomas O. Rice of Garden City
Elinore J. Richardson of

Montreal, Can.
M. Catherine Richardson of Syracuse
Robert S. Rifkind of New York
Paul E. Roberts of Boulder, Colo.
Nathan J. Robfogel of Rochester
Susan S. Robfogel of Rochester
Barbara Paul Robinson of New York
Edward T. Robinson, III of

Oyster Bay
Leonard Rosenberg of Great Neck
Seth Rosner of Greenfield Center
Stuart L. Rosow of New York
Joshua S. Rubenstein of New York
Seth Rubenstein of Brooklyn
Oscar M. Ruebhausen of New York
Aaron Rubinstein of New York
Michael J. Rufkahr of

Washington, D.C.
Si-Chang Ryu of Seoul, Korea
Irving Salem of New York
Patricia E. Salkin of Albany
Elliot D. Samuelson of Garden City
Jon N. Santemma of Mineola
Arthur V. Savage of New York
Michael M. Sax of Toronto, Can.
Arnold J. Schaab of New York
Stanley Schair of New York
Stewart T. Schantz of Poughkeepsie
Alan D. Scheinkman of New York
David Schlang of New York
Dennis Schlenker of Albany
Michael L. Schler of New York
Sanford J. Schlesinger of New York
Leo L. Schmolka of Armonk
Flora Schnall of New York
Andrew M. Schnier of East Quogue
David M. Schraver of Rochester
Roderick Schutt of Ridgewood, N.J.

Marvin Schwartz of New York
Frederick Schwarz, Jr. of New York
Thomas F. Segalla of Buffalo
Eugene M. Setel of Buffalo
George C. Seward of New York
Whitney North Seymour, Jr. of
New York
Steven B. Shapiro of New York
Frank C. Shaw of Binghamton
Isaac Sherman of New York
C. Sidamon-Eristoff of New York
Prof. David D. Siegel of North
Egremont, Mass.
William D. Siegel of Garden City
Richard L. Sigal of New York
Julius Silver of Greenwich, Conn.
Stephen J. Silverberg of Garden City
Georgiana James Slade of New York
Pamela M. Sloan of New York
Richard L. Smith of Albany
Lewis M. Smoley of New York
Donald S. Snider of Elmsford
Eugene P. Souther of New York
Thomas J. Spellman, Jr. of Smithtown
Kenneth G. Standard of New York
Robert J. Stapleton of Roslyn Heights
Kenneth I. Starr of New York
Michael V. Sterlacci of New York
Milton G. Strom of New York
Donald M. Sukloff of Binghamton
Thomas J. Sweeney of New York
John W. Tabner of Albany
John E. Tavss of New York
Richard E Taylor, Jr. of Syracuse
Willard B. Taylor of New York
Michael F. Teitler of New York
Lorraine Power Tharp of Albany
Roy Brian Thompson of Lake
Oswego, Ore.
Arthur H. Thorn of Albany
Dale M. Thuillez of Albany
Peter T. Tierney of New York
David R. Tillinghast of New York
Timothy M. Tippins of Troy
Nicholas E. Tishler of Niskayuna
Jeffrey M. Tolin of Los Angeles, Calif.
Dominick P. Tocci of Albany
Michael T. Tomaino of Rochester
Randolph F. Treece of Albany

John N. Tsigakos of Cranbury, N.J.

Spiros A. Tsimbinos of Kew Gardens

Francis X. Tuzio of Brooklyn

Leo S. Ullman of Sands Point

Sydney E. Unger of Larchmont

Hon. Ellsworth Van Graafeiland
of Rochester

John R. Varney of Syracuse

Thomas O. Verhoeven of
London, England

Heinrich L. Videnieks of New York

Justin L. Vigdor of Rochester

Guy R. Vitacco, Sr. of Elmhurst

Eugene L. Vogel of New York

H. Elliot Wales of New York

Cora T. Walker of New York

Hon. Carrol S. Walsh, Jr. of
Johnstown

Lawrence E. Walsh of Oklahoma
City, Okla.

Melvyn I. Weiss of New York

Morris Weissman of Palm Beach, Fla.

Dean Joan G. Wexler of Brooklyn

Lucia B. Whisenand of Syracuse

G. Warren Whitaker of New York

Robert A. Wild of Great Neck

J. Joseph Wilder of Buffalo

David S. Williams of Albany

G. Robert Witmer, Jr. of Rochester

Michael G. Yamin of New York

John J. Yanas of Albany

Jiusu Zhao of Shanghai, Peoples
Republic of China

Richard E Ziegler of New York

Lawrence A. Zimmerman of Delmar

John F. Zulack of New York
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NYSBACLE

Publications

Insurance Law Practice

Editors-in-Chief

John Nonna, Esq.

LeBoeuf, Lamb, Greene

& MacRae, LLP

New York City

Michael Pilarz, Esq.

Law Offices of Michael Pilarz
Buffalo

Irene A. Sullivan, Esq.
Skadden, Arps, Slate, Meagher

& Flom LLP
New York City

Insurance is an integral part
of everyone’s life. By the time
your client wakes up, leaves
the house and drives to the of-
fice, your client has been cov-
ered (or not covered) by sev-
eral types of insurance.
Whether an insurance com-
pany covers a claim often
makes the difference between a
plaintiff or claimant actually
recovering money for a per-
sonal injury or property dam-
age. Insurance Law Practice cov-
ers this complicated field; it is
an invaluable resource for at-
torneys representing claimants,
insurance companies and in-
sureds.

Written and edited by lead-
ing insurance law practition-
ers, Insurance Law Practice pro-
vides a thorough examination
of the general principles of in-
surance law and covers the
specifics as well. New and ex-
perienced practitioners alike
will benefit from the book’s
practical, comprehensive ap-
proach to this complex area of
the law.

Insurance Law Practice will be
supplemented annually. The

supplements will include new
chapters as well as chapter up-
dates to keep you current.
Contents

1. Construing the Insurance
Contract

2. Single or Multiple Occurrences
3. Trigger of Coverage

4. General Liability Coverage
for Bodily Injury and
Property Damage

5. Exclusions in Commercial
General Liability Policies

6. The “Damages” Limitation

7. Policy Notification, Cancellation
and Cooperation Requirements

8. Apportioning Coverage
among Insurers

9. The Duty to Defend

10. Limitations on the Ability of
Insurers to Disclaim Coverage

11. Choice of Law and Choice of
Forum: Issues and Strategies

12. Conflicts of Interest and the
Role and Obligations of Defense
Counsel

13. Directors and Officers Liability
Insurance Coverage

14. Motor Vehicle Coverage Issues

15. Claims-Made Coverage Issues
16. Uninsured Motorists Coverage

17. Supplementary Uninsured/
Underinsured Motorists
Coverage

18. No-Fault Insurance

19. Exceeding the No-Fault
Threshold: Serious Injury

20. Insurers’ Liability in
Excess of Policy Limits

21. Excess and Extended Coverages
and Excess Coverage Issues

22. Subrogation

23. Additional Insureds

24. Reinsurance

25. Insurance Coverage for
Punitive Damages

26. Insurer’s Avoidance of
Policy Obligations for Material
Misrepresentations

27. Fire and Property Insurance
28. Aviation and Space Insurance

29. Arbitration as a Forum for
Resolving Coverage Disputes

30. Title Insurance: What Every New
York Lawyer Should Know

Copyright: 2001 * 828 pp.
(loose-leaf) ® PN: 4125

List Price: $140 (incls. $10.37 tax)
Mmbr. Price: $115 (incls. $8.52 tax)

To order

Call 1-800-582-2452
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Ralph Joseph Baldino

Michael S. Balducci

Brenda Barnes

Paula L. Barnes

Michelle Cathendi Barrow

Michael Bass

Morgan J. Bassett

Nicholas Batsidis

David William Beaning

Adam M. Becker

David I. Becker

Sylvia L. Beckey

James J. Behan

David M. Behr

Jennifer Painter Beillon

Christopher Joseph Belline

Gabrielle Rose Benadi

Oz Benamram

Adriana Berger

Tzivia Rachel Bermish

Don Richard Berthiaume

Radhika Bhargava

Sudhir Chandra
Bhattacharyya

Priti Bhavsar

Philip H. Bieler

Jennifer R. Bielory

Senet Stephen Bischoff

Bjorn Bjerke

Ryan Gordon Blanch

Edward Blatnik

Lisa Michelle Bleich

Julian Anthony Bobb

Toby S. Bonini

Michael Joshua Borden

Lawrence E. Borger

Michael Clifford Borofsky

Richard Boter

Iliana Nadia Boubekeur

Patrick David Bowman

Rebecca B. Boyden

Brian Christopher Brennan

Adam Paul Brezine

Irena Sara Brobston

Adam Howard Brodsky

Robert Richard
Brooks-rigolosi

Sheila Mckenney Brown

Tara Alexis Bruh

Laura Christine Brutman

Peter Michael Bryce

Leonard N. Budow

Rachel Anne Burstein

Erica D. Busch

Vanessa Elizabeth Buta

Valerie A. Bynoe-Kasden

Reynaldo Cabrera

Tiffany Cale

Timothy J. Callahan

Catriona Mary Cameron

Denise M. Campbell

Ronald Oliver Campbell

Roy Moshe Caner

Robert I. Cantor

Gerard Martin Capdevielle

Cindy Caplan

Anthony Bartolomeo
Caravella

Michael Scott Carey

Mary Kaitlin Carroll

Leonardo Lewis Caruso

Adriana Casas

Colleen Mary Cassidy

Cecilio Castillero

Wai Ling Chan

Tony Mao-ling Chang

Effie Chao

Arlo M. Chase

Bradford Elliott Chatigny

Yasmeena Farah Chaudry

Mona Chawla

Adrienne T. Chen

Huiya H. Chen

Weiheng Chen

Julia Cheng

Per Benjamin Chilstrom

Oysim Chin
Kyoungwon Choi
Yoon Y. Choo
Amod Kumar Choudhary
Mahendra N. Churaman
Nicole E. Ciszak
Alleyne Lisa Claire
Jeffrey Bryant Clancy
Andrew W.W. Cockwell
Sara Ekmejian Coes
Sacha Ann-Marie Comrie
Ellen Connelly
Darwin L. Conner
Scott Alan Constantine
Jordan Caleb Copeland
Rosemarie Michele Coppola
Paul Raymond Cordella
Jason Lee Corn
Timothy Joseph Cornell
Deborah Leigh Cornwall
Elizabeth Crea
Tobia Croff
Lisa M. Cronk
Elizabeth R. Crotty
Donna Carmela Curcio
Christopher Carmen

D’antuono
Alfred Louis D’isernia, III
Viktoria Lof Dallendorfer
Siobhan Ann Dalton
Jennifer Ruth Davila
Gregory Paul Day
Jeffery D. Dayon
Ines Marie Rose

De Crombrugghe
Rachelle De Gregory
Carlo De Vito-piscicelli
James Hugo Deciutiis
Fabio Del Bene
Mark Christopher Dely
Gregory Demel
Amee T. Desai
Mary E. Desmond
Vikram Singh Dhawer
David Bruce Diamond
John R. Diekman
Gary Neil Distell
Lisa A. Dixon
Toria Lynn Dixon
Christina Yu Do
Jenifer Dodd
Molly Doherty
Catherine Mary Donnelly
Danielle D. Dooley
Joan Spielberger Drachman
Jose Virgilio Lopes Enei
Elena Eracleous
Beth S. Ettedgui
Marci Renee Etter
Hagit Evenhaim
John Owen Farley
Ronald C. Fedus
Lindsay Rachel Feinberg
Daniel Darrow Feldman
Louis-Simon Ferland
Yolanda Esther Figueroa
David J. Fine
David Jared Fink
Motek M. Fischtein
Christine Rose Fitzgerald
Lizbeth Holanda Flores
Jenny Lee Floyd
Meredith Dawn Fogel
Mimi Frances Amy Foldes
Kai Surae Fox
Gerald Adam Francese
Rebecca Lea Poage Franciscus

Gregory A. Frantz
Jason Alexander Frede
Rachel Jennifer Fremmer
Steven Fritz
Maria Gabelica
Shareema Nakia
Gadson-Shaw
Michael M. Gallagher
Sheilah Ponce Galvez
Elliot David Ganchrow
James Patrick Gannon
Rishi Ganti
Amy Vogt Garcia
Michael Benito Garcia
Russell Gaudreau
Habib Gamal George
Katia Gerlach
Randy Shawn Gidseg
Allison J. Gigante
Jennifer Corey Gilbert
Nadine Anne Gilbert
Edith Gillor Rawitz
Gregory B. Gilmore
Anne Shin Gimm
Robin H. Gise
Lisa Jill Gitnik
Adam Jason Glaser
Diane Gleit
Jeffrey Richard Gleit
Joshua L. Glick
Lisa T. Gluckman
Teresa K. Goebel
Michael Howard Gold
Maya Goldman
Michael H. Goldman
Elizabeth L. Goldsmith
Julius Goldsmith
Marci Debra Goldstein
Robert Goldstein
Stuart Jay Goldstein
Manuel Gomez
Alison Louise Gooley
Kavita M. Gopwani
Karen L. Gorby
Suzanne L. Gordon
Heather C. Gottry
Elizabeth Phillips Gottschalk
Bonnie Brooke Gould
Jennifer Goykhman
James Allen Graham
Jonathan Mark Grandon
Jason Barrett Grant
Kathleen S. Grant
Dominick F. Gratale
Brian T. Grauer
Erik L. Gray
Dianne Greenberg
Stephen Christopher Greene
Noah D. Greenhill
Leah Esther Greenspan
Justina Grigoriadis
Alexandra Grimm
David Michael Grinberg
Michael Judd Grody
Gregory Thomas Grogan
Brett Landon Gross
Felicia Gross
Samuel Peter Gullotta
Sangita Gupta
Ana Maria Guzman
Charles J. Ha
Stephanie Jill Haase
Jennifer Lee Hadfield
Tan David Haft
Brian Louis Halberg
Jonathan Nassau Halpern
Steven Eric Halpern

Michael Ian Halstead

Michael Wahid Hanna

Jordana M. Harris

Marufa Hassem Harun

William D. Hawkins

Peter Bruin Hays

Leon Francis Hebert, Jr.

Daniel M. Hecht

Stephanie Elizabeth Heilborn

Gisele Le Heldt

Jeffrey Alan Helewitz

Matthew Loren Henegar

Dennis C. Hensley

Joseph M. Heppt

Laurie Beth Hermele

John Robert Hession

Martin Alan Hewitt

Carolyn Leslie Hiller

Maria Carmen Hinojosa

Michael Kirsten Hoffman

Peter A. Holiat

Gretchen Elizabeth Hollar

Natalie Michele Holme

Joshua M. Holmes

Teri Heather Hoppenheim

Michele E. Host

George Paige Hoyt

Chuanhsi Stephen Hsu

Alexander K. Hung

Sea Ann Hutchinson

Giuliano Iannaccone

Yoshiaki Ikeda

Christopher T. Jagoe

Heins ].D. Jaimesen

Linda C. Jamieson

Cindy Jan

Jason William Janego

Michelle Maria-lena Jenab

Lucille Anne Jewel

Catherine Renee Jones

Kristina M. Jones

Susan Pamela Jones

Joanna R. Joplin

Irene A. Jordan

Zaira E. Juarez

Carole Julian

Christine Marie Jurusik

Joel Brooks Kalodner

Wendy Marla Kammerman

Elan Raviv Kandel

John Kane

Akiyoshi Kano

David Alan Kaplan

Hope Lynne Karp

Sigal Kaspi

Sebastian Frederik Charles
Kaufmann

Maral Natalia Kazanjian

Aseih Kehyari

Brian Patrick Kelly

Leigh Elisabeth Kennedy

Matthew K. Kerfoot

Tahra Kerman-Mastour

Emma Sarah Ketteringham

Bridget Marie Keysa

Hannah Katherine Kiernan

Ae Kyung Kim

Helen Yeonjung Kim

Hyun Joo Kim

William R. King

Yasuo Kitamura

Jenean Melissa Klein

Mitchell Seth Kleinman

John C. Klotz

Joseph R. Kluemper

David Gabriel Knasiak

Lisa B. Knee
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Jason M. Kobin

Eric David Kochel
Jeffrey Lazar Kochian
Andrew Marc Kofsky
Alexa Veronica Komar
Keith Andrew Kooper
Brian S. Korn

Brian E. Kornreich
Theresa Dikran Kradjian
Luiz E. Krieger

Phillip Johannes Kubler
Hadas Kulik-Grinshtein
John Ward Kung

Marc A. Kushner
Lawrence Z. Kutsher
Oh Young Kwon

Helen Kyriakides
Vivienne C. La Borde
Vejay G. Lalla

Gina Burke Lammey
Steven D. Lando
Marhea Acepcion Lascano
Michael E. Lascher
Orly Lax

Jordan B. Leader

Hyun Jung Lee

Jason William Lee
Jenny Yoojin Lee

Kwon Lee

Mary D. Lee

Craig Edward Leen
Matthew Timothy Lehman
Urs Andreas Lehmann
Noah J. Leichtling

Alla Lerner

Mauro C. Leschziner
Marc H. Levin

David Frank Levine
Jennifer Elizabeth Levy
Reuben Levy

Nicholas Roman Lewis
Sara Beth Lewis

Jem Z. Li

Sascha R. Liebowitz
Marcello Liguori

Soo Young Lim

Stanley W. Lim
Amanda Angela Lin
Lorrie Ann Lind
Michael J. Lingle
Mathias Michael Link
Janice Anne Liu

Mimi Yun-Choo Liu
Yan Liu

Amy E. Lloyd

Hope M. Lloyd
Kimberly S. Loepp
Hannah Tischer Stith Long
Teresa Margaret Long
Miguel Angel Lopez
Arthur Adam Loskove
Jennifer Ann Loughrey
Derek Ludwin

Justin Matthew Lungstrum
Alexis Antonia Lury
Thomas Dudley Lyford
Ainslie Gray Mackay
Kara Ann Mackenzie
Mary-jean Maddia
Merike Maekask
Meghan Merritt Makary
Alex Reed Malino
Stephen James Malone
Jordan Nathaniel Malz
Adeel Abdullah Mangi
Rose M. Mankos
Stephen Augustine Mao

Leon C. Marcus
Jessica Leigh Margolis
Zaharah R. Markoe
Michael Thomas Maroney
Kerry Marsicovetere
Lise Anne Martina
Maria Chiara Masciandaro
James Michael Mathews
Lynn Mary Matits
Jonathan Dov Matkowsky
Gabriel Matus
Steven Jay Matz
Kimberly Shana May
Jessica Abby Mayer
Abraham Joseph Mayers
Regina K. McCabe
Lani Monique Mccann
Sheila M. Mcdermott
John Patricia Mcgrail
Brett H. McGurk
Sheila Frakes Mcshane
Vikram Mehta
Diane Beth Melnick
Mia Mary Meloni
Jason Reid Melzer
Mark Michael Mendez
Matthew Joseph Merrick
Ruth Metcalfe-Hay
Elissa Madeline Meth
Brian R. Michael
Daniel John Michalchuk
Michael S. Minces
Jolie Michelle Mingoia
Saul A. Mishaan
Michael Karl Mithoff
Rima Rene Moawad
Petal Nevella Modeste
Robert Aaron Monahan
Lisa A. Mondschein
James Calvin Moon
Sandra Gila Mordekai
Peter Bradley Morrison
Jason Felix Moser
Manuel Brad Moses
Lumumba Mohammed
Mosquera
Melanie Rebecca Moss
Adrienne Marie
Mundy-shephard
Kenneth Takashi Murata
Jason Daniel Myers
Erin Mei Naftali
Nina Nagler
Odell Nails
Jonathan Jay Naimark
Rachel H. Nash
Bradley Adam Nassau
Ari Matthew Nat
Kavita Ann Natarajan
Daniel B. Navabpour
Yehuda Leib Neuberger
Jeffrey Louis Neurman
Douglas D. Nguyen
Lien-ha Thi Nguyen
Stephen Lawrence Nichols
Richard Niemeyer
Wendy-Ann K. Nieves
Nuggehalli S. Nigam
Keiko Niunoya
Korry Jason Northcutt
Kenneth F. Nwele
Alicia Nyce
Jasper J. Nzedu
Alexandra Cohen Oblak
Jonathan Oblak
David H. O’Brien
Cathleen Mary O’Donnell

Won Ken Oh

Toshihiko Oinuma
Jacob Sergei Okun
Jonathan Daniel Olefson
Roger D. Olson

Judith D. O’Neill

Jason F. Orlando
Kenichi Osawa
Caroline Louise Osborne
Matthew Edward O’Shea
Patricia Isabel Osmani
Amy Ozols

Jennifer Marie Pagnillo
Sung Su Pak

Jessica M. Palomino
Mark Stephen Pannes
Vincent J. Papa

Young J. Park

Rachel S. Paster

Patrick Michael Patalino
Allan Guthrie Paterson, III
William E. Patry
Ephraim Oren Patt
David Patton

Gustavo Antonio Pauta
Rezwan Dinyar Pavri
Kirby F. Payne

John William Pecore
Thomas J. Pellegrino
Lesley C. Peng

Joshua B. Pepper

Ryan E. Per

Nicole A. Perez
Maurice Pesso

Daniel Petroff

Kenneth Pickett

Victor Ian Piercey

John Martin Pietras
Neil Alan Pigott

David Joseph Pine
Clara Marie Pizzarello
Matthew Seth Podell
Jennifer Anne Pogorelec
Robert M. Pollaro
Rachel J. Posner

Meida Syvonne Powery
Carmen N. Presinal
Brandon Todd Press
Craig Michael Price
Mary-Jo Quatrone

Ilana Adrienne Rabinoff
Sara E. Rakita

Tracy Karen Raymond
William M. Reid

Rachel I. Reingold
Wandy Reyes

Jane S. Rhee

Jennifer Rie

Robert R. Rigolosi

Lisa Estelle Rios

Jaehun Ro

Karyn Tracy Rodrigues
Christine A. Rodriguez
Javier Rodriguez

Luigi Rosabianca
Jennifer L. Rosen

Dara Leslie Rosenbaum
Jeffrey M. Rosenberg
Lauren E. Rosenblatt
Richard C. Rosenzweig
Neil Steven Rosolinsky
Adam Michael Rothenhaus
Steven J. Rothman
Darlene Frances Routh
Martha Mary Rumore
Timothy Michael Rusche

Guerric Stephane Dayton
Russell

Christopher M. Ryan

Michael Joseph Ryan

Richard Francis Ryan

Amanda Elaine Rykoff

Albert Saad

Sumi Kay Sakata

Amanda Adams Saltzer

Jeremy Sean Salzman

Robert Craig Sambursky

Joel I. Sanders

Andrew Graham Sandor

Dhanesh Persaud Sanichara

Joseph Vincent Saphia

Shuba Satyaprasad

Michael Jon Scanlon

Adam Michael Schachter

David B. Schechtman

Andrew John Schell

Jonathan A. Schildkraut

Jennifer Kim Schlesinger

Jon Baer Schneidman

Diane B. Schottenstein

Joshua Raphael Schwab

David Scott Schwartz

Deborah Hauer Schwartz

Lynn E. Schwartz

Rachel Eve Schwartz

Eric Karl Schwarz

Eric Vincent Seal

Brad Duane Seggie

Olaitan Babajide Senbanjo

Mal Elliot Serure

Praveer Nitin Sevak

Lara M. Shalov

Chang Jian Shao

Dmitry Shapiro

Andrea Sharetta

Pejman Farahani Sharifi

Catherine Moira Sharkey

Jeremy K. Sharpe

Kathleen M. Sheahan

James Conley Sheil

Jie Shen

Hua Sheng

Jenny Sherman

Shuichi Shimoyama

Howard I. Shin

Laurie Michelle Sickmen

Tamar Frama Silton

Todd Silverblatt

Moses Silverman

Leigh S. Singer

Joseph Michael Smick

Adrienne Yvette Smith

Allan C. Smith

Howard J. Smith

Katuria E. Smith

Natasha Snitkovsky

Nicole Marie Snyder

Steven Jon Snyder

Michael Scot Solomon

Christine Ann Sommella

Susan L. Sookdeo

Steve Michael Sophocleous

Sean Christopher Southard

Darrelle Monae Spears

Leslie M.F. Spencer

Jay R. Speyer

James Cameron Spindler

Robert Edward Spoo

Lynda R. Stadler

Kelly Ann Stanard

Tlona Philippe Stanley

Chad Allan Stegeman

Edward Daryl Stein

Kathrine Geller Stein

Rick A. Steinberg

Shari Pauline Steinberg

Coren Harris Stern

Heather Amy Stern

Terence Jacinto Stevenson

Jason Simon Stone

Mathias Andre Strand

Marc A. Strauss

Barry Mark Stricke

Laurie Ann Stride

Jeffrey Walter Strouse

Nicole Kerry Ann Suares

Edward Byung Hyk Suh

Johanna Gaimster Sullivan

Kevin John Sullivan

Jennifer Lynn Summers

George H. Sun

Steve V. Suneson

Michael S. Sunwoo

Jonathan Swerdloff

Lauren Rose Tabachnick

Jennifer Suzanne Taff

Yasmin De Jesus Tan

Andrew Harris Tannenbaum

Anna M. Taruschio

Daniel Tristram Sydney
Taylor

Micah Anthony Taylor

Jessica L. Teplitz

Tiffany Frances Theodos

Alvin James Thomas

Veronica Tobar Thronson

Juhu Thukral

Karyn Ann Thwaites

Traci H. Tong

Nancy Pechar Toombs

Dennis Eugene Torreggiani

Janine Marie Tramontana

Nancy Hong -ngoc Thi Tran

Laura H. Treanor

Jason H. Ullner

Lisa Jean Ulrich

Bradley Charles Vaiana

Monica Montenegro Vieira

J. Ramon F. Villar

Joseph Y. Viola

Adam Robert Von Poblitz

Lauren Lanier Wainwright

Masahiro Wakabayashi

Wanjiku Juanita Walcott

Kaiiniokapuuwai Margaret

Caroline Walter

Feihong Wang

Tong Wang

Scott Albert Warren

Laurence S. Warshaw

Mark Conrad Wasmer

Scott William Wassmuth

Samuel A. Waxman

Teresa Kolb Weil

Erica G. Weinberger

Jill A. Weiner

Andrew Jason Weinstein

Neal R. Weinstein

Scott Ronal Weiser

Daniel Ada Weiss

Judah A. Weiss

Stacy L. Weiss

Theodore V. Wells

Michael Wenzel

Rick A. Werner

Jennifer Beth Wexler

Deborah Seon-jeong Whang

Carl Winslow White

Scott E. White

Kimberly Suzanne Whiteman
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Yoav Wiegenfeld

Robbyn A. Wilkins

John Ransom Williams

Nicholas Charles Dylan
Willoughby

Ogilvie A. Wilson

Carl Brian Wischhusen

Paula Kathleen Wittmayer

Kady S. Wong

Hewett Griggs Woodward

Susan Gillian Wooles

Kendall Elizabeth Wostl

Rui Yang

Alex S. Yastremski

Jon Carl Yoder

Dwight Sukwon Yoo

Elizabeth Yoo

Charles M. Yoon

James Yoon

Kurt Christian Yost

Catherine F. Young

Henry J. Young

Zeeshan Hussain Zaidi

Lara Michele Zaitzeff

Stanislav Zakharenko

Ariella Sandra Zarfati

Caren Hammerman Zaroff

Michael David Zentner

Bo Zhang

Ling Zhong

Joshua Cole Zimring

Lynette R. Zinberg

Patricia Fehl Zoccolillo

Richard George Zoffinger

Itai Zohar

Sejal Ramnik Zota

Alexander Zubatov

David Arnold Zwally

SECOND DISTRICT

James A. Abate

Kelee Lyn Alessi

Antonio Allam

Alfred Basichas

Suzette Holder Batista

Mohammad Wasim Billah

Nancy J. Brady

Danielle Elizabeth Ann
Caminiti

Ettrick Milton Campbell

Joseph J. Cohen

Angela A. Conti

Nelcia Cruz

Christopher D’ Antuono

Yakov Deckelbaum

Glen Devora

Jenifer Lynne Dodd

Elizabeth S. Doerfler

Frank R. Dudis

Robert Florio

David Elan Foox

Kelly K. Gelein

Nicole Michelle Gill

Rachel J. Harris

Sari Havia

Lorraine Hazel Hoffmann

Deidre Lee Kandianis

Melanie J. Lawrence

Adrienne Jennings Lockie

Mayra H. Loughney

Nancy A. Loven

Boris Lyakhovsky

James Michael Marrin

Lonene C. Maynard

Joy Kim Mele

Stephanie Lea Oliver

Paul Ostensen

Michael A. Pensabene

Brenton Kleis Petersen

Francisco Ricardo Prieto

Jill Rachel

Susan M. Rego

Stephanie G. Reich

Ava-Marie P. Reid

Paul T. Rephen

Angel Carlos Reyes-vargas

Hubert Nathaniel Rodney

Beata A. Sajdak

Steven Hosseyn Salami

Michelle Monique Slack

Shawnee Swinton

Leah M. Tratt

Alena Sara Weiserbs

Melissa April Wilde

Henry Zhang

Andrei Vladimirovich
Ziabkin

THIRD DISTRICT
Elizabeth C. Brace

Mandy Margaret Carrigan
Jennifer A. DeWolf
Heather Dawne Harp
Ryan Kneiss

Roy Karl Nestler

David W. Novak
Christopherj John Obstarczyk
Ronora M. Pawelko
Elizabeth A. Phillips

Jay B. Renfro

Louis R. Tomson

Gerard J. Van Loan

FOURTH DISTRICT
Chadw William Brown
Elizabeth Ann Iverson

FIFTH DISTRICT

Rami Shawky Badawy
James Breslin

Romolo Canzano

Erin Patricia Champion
Timothy Patrick Conners
Regina Ann Depumpo
Mary Ann Doherty
Rory Durkin Gilhooley
John Christian Godsoe
Jamal Lamir Johnson
Matthew T. Kerwin
Young Kim

George Kostolampros
Mark Lawrence Lucas
Tanya Axenson Macallair
Jana K. McDonald
Stephanie Lynne Reagan
Tamara L. Schlinger
Kathleen A. Swald
Courtney Alan Wellar
Jennifer L. Wild

Michael J. Younis

Molly C. Zimmermann

SIXTH DISTRICT
Colleen Farrell Colby
Peter F. Finnerty

Kaitlin L. Lovell

John E. Schwenkler
Brian Matthew Seachrist

SEVENTH DISTRICT
Edmund Charles Baird
Terrence G. Barker
Katherine C. Baynes
Michael L. Bonsor

Wynn Lyle Bowman
Erin P. Champion

Susan A. Comins

Jeffrey William Davis
Peter Grant Hentschke
Stephen J. Jones

Lori Ann Karelus
Christopher T. Krutell
Michelle L. Mckee
Deana Cotman Miles
Paul D. Pietropaoli
James P. Pronti

Kelly A. Pronti

Maggie Jane Randall Robb
David William Robinson
Richard Philip Staropoli
Mickle Stathe

Christian N. Valentino

EIGHTH DISTRICT

Kristin Marie Adduci

William Edward Anderson

Daniel Mark Baich

Maureen Tara Bass

Craig Hugh Bernhardt

Joanneke K. Brentjens

Kari Bruning

Mark Anthony Carey

Michael W. Cole

William Dennis Connolly

James Christopher Cosgrove

Jessica M. DiPalma

Steven Kyle Erickson

Amy-Ann T. Fronckowiak
Vohnout

Jared Lon Garlipp

Michele Maria Gast

Lauren Amy Gauthier

Mary Elaine Giallanza

Doreen Marie Hoffmann

Anna M. Z. Jost

Lisa Mae Lawrence

Michael Joseph Lovecchio

Michele M. Mansfield

Stephen Anthony Manuele

Christopher William
McMaster

Michael William McNelis

Kiseok Moon

Ruth Pamela Newman

Brian Keyes Parker

Kevin Anthony Peinkofer

Tiffany Rolanda Perry

Kelly Jean Philips

James Anthony Pryor

Christopher Brian Reich

Nicole Roberts

James Justin Ross

Wendy K. Schuster

Thomas J. Sheehan

Peter K. Sommer

Peter P. Vasilion

Athena M. Vinolus

Steven J. Walters

Gerald Edmen Whelan

Paul K. Wustrack

Steven I. Yeh

NINTH DISTRICT
Jacqueline Anne Elizabeth
Allen
Michael Everett Belk
Riyaz Gulam Bhimani
Genevieve R. Bishop
Christopher T. Bonante
Courtney Elyse Boniface
Joyce A. Brown

Robert Joseph Buonomo

Cynthia L. Burchfield

Janine Christie Ciallella

Lloyd Bradford Cohen

Jennifer Ann Cortese

Dionne Taleta Cuevas-abreu

Lisa K. Cunningham

Angela Marie D’agostino

Matthew M. D’Amico

Peter Christian Dean

Robert C. DeDona

Diego A. Estrada

James Hennessey

Theresa C. Iasiello

Keith D. Kerulo

Tayo Kurzman

George Macgovern, ]Jr.

Anna L. Marciano

Allison M. Marfeo

Anthony V. Mattesi

Anne M. McBain

Brendan Joseph Mcgrath

Louis C. Palella

Michele S. Reed Bowman

Juliann L. Safko

Gilberto Eduardo
Sanclemente

Joshua J. Santimaw

Beth L. Sims

Andrew M. Spatz

Gregory J. Spaun

Maria Teresa Stillo

Lisa Swanson

Jason M. Vogel

TENTH DISTRICT

Daniel Andre Alter

Cindy J. Aptheker

Michael S. Barrett

Sandro Michael Bartolotta

Alison M. Berdnik

Dennis Peter Biancanello

Karina Anne Bohrer

Diana P. Bronnberg

Dana A. Brussel

Robert Steven Caires

Carole Anne Capobianco

Neil Eduardo Colmenares

Michael Robert D’onofrio

Patricia Angela
Dalto-schettino

Robert B. Deane

Kevin Gerard Donoghue

John J. Dunn

Kevin Ecker

Sean Omar Edwards

John C. Flores

Mahtab Foroughi

Edward Anthony Friedland

Daniel S. Gerson

Michael Anthony Giambrone

Christopher Vincent Graziano

Wendy A. Greenseich

Joshua B. Gruner

Leah Beth Guidry

Victoria Renee Gumbs

Maryann Ann Holden

Marc Monoah Isaac

Macx L. Jean-Louis

Judith Eileen Kaslow

Daniel J. Keane

Theresa Anne Kelly

Michael D. Kern

Jay Hyun Kim

Jessica L. Kronrad

Josephine Maria Lupis

Emanuela Lupu

Steve M. S. Madra

Barbie T. McAleavey
Cara Ann McCaffrey
Kevin Cullen McCaffrey
James Patrick McCarrick
Timothy M. McEnaney
Veronica S. McManus
Mark Dennis Mcredmond
Catherine M. Montiel
Melissa M. Morrone
Joseph Enda Nolan

Amy Rose Oblad

Lance R. Oehrlein
Alexander A. Oliner
George E. Patsis

Donald Richard Pugliese
Vincent Pullo
Christopher A. Raimondi
Deborah Raynor
Deborah Margaret Rigaud
James Ryan

Mary Jane Sabino

Gina M. Saline

Douglas Harry Sanders
Robert Edward Schleier
Todd Garrett Schwartz
Amy Beth Seidenstock
Alisa Judith Shilor
Josette L. Simmons-McGhee
Martin F. Simon

Michael Lawrence Smar
Joyce D. Sorrese

Keith J. Stevens

Fred A. Strahs-Lorenc
Theodosios Thomas
Alyson E. Thompson
Alexander Kwok Wah Tong
Tara Visconti

Jeanine Marie Volpe
Timothy C. Wan

Jeffrey Neil Weisel
Nicole K. Wertz

James X. Yoh

Dominic Zafonte
Dominic Paul Zafonte

ELEVENTH DISTRICT
Naomi Jiyoung Ahn

Al Altaf Akbar

Nicholas Alimaras

Jose Miguel Araujo
Shlomo Avdoo
Konstantinos G. Baltzis
Robert Bommarito
Thomas P. Briedy

Jane E. Calvin

Alice Rubina Charles
Ruben Joseph Coryat
Bernadette M. Davidson
Reda Abd Elsalam Elgabry
Keshia Jullissa Espinal
Janet Fisher

William T. Flynn

Nadia K. Gareeb

Colvin Cleon Goddard
Courtney Lyne Goodloe
David Gary Heeb
Arthur R. Heffner
Janine L. Hobert
Christopher Michael Huck
Sherman Jackson

Aaron Salomon Karczmer
Young Min Kim
Michelle Faye Kleinman
Leah Kleinman-Shedlo
Arthur David Koch
Jagat P. Lall
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Nathan G. Lamm

MaRhea Lascano

Hyun J. Lee

Lillian Livoti

Heidi Luna

Alejandro Nieto

Olga Nikiciuk

Leslie S. Nizin

Joan Offenberger

Lisa Rodin

Andrew Walter Schwarsin

Leah Zahava Shedlo

Davanand Singh

Olga Tzortzatos

Russell Charles West

Michelle F.
Wicentowsky-Kleinman

Lawrence M. Wu

TWELFTH DISTRICT
Elenor Wendy Austrie
Johann Patrick Stephern
Baldwin
Robert J. Barbarelli
Michael Benjamin Bass
Louis R. Burko
Tyrsa Jeane Cameron
Phyllis Chambers
Mia Antonia DeFranco
Philip J. DeNoia
Tamar Green Eisenstat
Paul Anthony Feeney
Jamie Zakia Goodson
Karen Telschow Johnson
Stephanie Lynn Kenny
Madeline LaForgia
Neil Matthew Leibowitz
Rina Meryl Mais
Daniel Scott Marvin
Steve Ndubuisi Okasi
Robert Okin
Cynthia J. Pree
Charlesworth E. Rae
Jacqueline I. Roman
Alina R. Rosenthal
Deborah L. Rubino
Toure” Nkurmah Samuels
Luis A. Serrano
Wendy Silva
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Mark Robert Thomas Adkins
Harry Kyuhoon Ahn
Stanley R. Ahorlu
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Lauren Nasime Alaie

Leslie David Alderman
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Roman V. Alloyarov
Katherine Jean Alprin
Richard Arlen Alvoid
David Edward Aman
Cynthia Dauber Anapolsky
Rosemarie A. Anderson
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Sterling Todd Ashby
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Michael Peter Baglio
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Kevin Patrick Boot
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Ruth Brenner

Lela Cassandra Bristol
Tahra Takeesha Brown
John Christopher Browne
Russell John Bruemmer
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Michelle Bugbee

Francis Xavier Burke
Christopher Allan Cabalu
Michelle Kathlyn Caldera
Althea Maxine Campbell
Michael Edward Campion
James Joseph Carroll
Jennifer Ann Cary
Thomas Joseph Castano
Kristin Marie Castiglia
Olivier R.L. Cattaneo
Rosa Margarita Celorio
Thomas Chang

Raphael Philippe Chantelot
Scott Edward Charnas
Elias Chedid

Stephen Ho Chen

Yu Chen

Pamela Susan Chestek
John Luis Chilton
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So Alexandria Chun
Colleen Lynn Clark
Sophie Emile Cohen
Stephanie J. Cohen
Donald F. Cole

Anna Caroline Conlon
Jeffrey A. Cooper

Nick George Corontzes
Maurice Louis Courvoisier
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Sarah Mary Coyne
Michael Cukor

Kenneth M. Cushman
Frank Anthony Custode
T. Christopher D’avico
Cara Jeanne Daniels

Lisa Beth Leonardo Daniels
Kristen Marie Deangelo
John David Defrance

Silke Denker

Todd Cary Devorsetz

Richard Joseph Dewland

Anna Maria Diamanti

Tara Patricia Dillon-d’orsi

Joseph Direnzo

Timothy Li Dockery

Nicole Dolenz

John Lynam Dowling

Karl J. Dowling

Heather Marie Downs

Brian M. Dratch

Alicia M. Duff

Daniel Joseph Durett

Ernest Henry Ehling

Melissa Elizabeth Ehlinger

Bernard Eizen

Anthony Nicholas Elia

Andreas N. Fabjan

Ryan Matthew Faden

Adedayo Ibitola Fadeyi

Stephen V. Falanga

Marisa Falero

Mario C. Fallone

Paul Harvey Falon

Jill Abigail Farbman

Melissa Ann Fecak-ortiz

Joseph C. Feldman

Arik Brice Fetscher

Heather Ann Fierro

Todd Mitchell Finchler

Kenneth Randolph Fleuriet

Richard E. Floor

Primo Alex James Fontana

Todd David Foreman

Donald Mark Forman

Cristina Maria Fraccalvieri

Hillary Ann Fraenkel

Tamara Gorlani Frazier

Graciela Beatriz Frecia

Jason Michael Freier

Stacey Carrara Friends

Yuka Fukunaga

Camilla Berit Galesi

Sarah T. Gallagher

Michelle Sophia Gasparian

Daniel Michael Gaudreau

Vivian Gayed

Matthew Ryan Genasci

Daniel Francis Xavier
Geoghan

Aimee Gessner

Richard A. Ginsburg

Melanie A. Girvan

Benjamin Charles Glassman

George Christopher Gleason

Brian Glowacki

Varvara Mariana Gokea

Ilana Ruth Goldstein

Deborah K. Goodwin

Amanda Hughes Gordon

Belinda Jan Goss

Eric D. Grayson

Kristin L. Green

Jonathan Michael Grossman

Benjamin Gruenstein

Jia Guo

Avnish Gupta

Mohammed Zakirul Hafez

Jung Suk Hahm

Junie Hahn

Lisa Bonner Haines

John Gifford Haley

Joseph S. Hall

Alan Hames

Zohra A. Hamirani

Nur-ul Haq

Leonard Joseph Charles
Hardesty

Colin K. Harley

Maureen Cohen Harrington

Matthew Charles Harris

Nicole Bess Harris

Paul Edward Harrison

Douglas R. Hastings

Katsuyuki Hata

Ellen Louise Hayes

Jean-Francois Steen Hebert

Maria Ximene Herrera

John Michael Hershey

Rosemarie Ciarmiello Hewig

E. Perry Hicks

Adam Lawson Hills

Kiichi Hiraide

Miriam Lorna Hogan

Leonora Kathleen Marie
Hoicka

Hubert B. Holland

Steffen Horlacher

Marianna Mccann Horton

Eric J. Howland

Stephen C. Hsu

Chengyi P. Huang

Xu Huang

Ya-hsin Hung

Christine Greenwood Hurst

Walter C. Hutchens

Sanjay P. Ibrahim

William Louis Inden

Haylie Michelle Iseman

Mikayil Jabbarov

Richard Emory Jacobs

Andrea Nemeth Jadi

Trevor Douglas Jones

Ken Christian Joseph

Minna Lee Jung

William Paul Kahn

John M. Kaman

John K. Kane

Richard Howard Kaplowitz

Sarah Patricia Karwan

Glenn Douglas Kassman

Elyssa Suzanne Kates

Srinivas Subramanyan
Kaushik

Anthony Edward Keating

Brendan Thomas Kelly

Marco R. Kerschen

Ruth Anne Keyes

Eugene A. Khavinson

Helen Kim

Young Jin Kim

Richard L. King

Jeffrey Lorne Stephen Kirsh

Heather K. Klineberg

Brian W. Kniesly

Tyquili R. Knight

Mark David Knoll

Daniel T. Kopec

Jonathan Samuel Kraft

James W. Krause

Jeffrey Wayne Krauss

Mark Christopher Kujawski

Sanford A. Kutner

Luciana Lalande

Richard Benjamin Lamparelli

Larry O. Larson

Denise Kwai Ching Lau

Damian Adrien Laugher

Judd Clinton Lawler

Dae-hee Lee

Kyunghoon Lee

Soonghee Lee

William I. Lee

Frederick Peter Lester

Helene Levesque

Anita Leviant

Michelle Lewin

Alicia Lea Lewis

William M. Libit

Austin Seth Lilling

Raymond P. Lincourt

Stephen Liss

Jason Russell Litow

Mingming Liu

Rhian Lloyd

Angelo Robert Loiacono

Andrea Long

Aaron Aristotle Louridas

Yi-Ying Lu

Maurits Jan Frederik Lugard

Colin Matthew Lynch

Timothy John Lynes

Jennifer R. Lyons

Sebastian Martin Maerker

Bryan James Maggs

Clasina Barbara Mahoney

Sol E. Mahoney

Vernon Carl Maine

Kathy Elizabeth Manley

Kwame Jangha Manley

Mark Mantel

Theresa Ann Marchitto

Toni-Ann Rose Marcolini

Monica Natalie Mardikian

Joshua A. Margolis

Sheelyn Marker

Ross Evan Marlin

Clark William Martin

Juan Antonio Martin
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Martinez-benitez
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Lynn Matits

Michael Anthony Mattessich

Megan Kimberly Maxson

John S. May

Charles Parkhill Mays
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Allison M. McCarthy
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Suzanne M. Melnyk
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Anthony Charles Meredith
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Anthony Ross Miller

Meredith R. Miller

Kyung Tak Min

James A. Mitchell

Bianca M. Moe

Dennis J. Monaco

Jorge Eliecer Morales Arcila

Natalie L. Moran

Richard George Morgan

Amber Lynn Morrell

William Thomas Morrison

Barry Edan Moscowitz

Patrick Alexander Mossler

Gwenael A. Muguet

Daniel Mulligan

Andrew C. Murphy

Christopher Lloyd Murray

Royce Bernstein Murray
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Rasheed Musa

Yoshiaki Muto

William Louis Myers

Nandini P. Nair

Marilyn Lee Nardo

Revital Naveh Bar-on

Christopher Rod Nelson

Katherine Stone Newell

Carolyn Ann Newman

Alexander Holger Emil
Nielsen

Solomon J. Noh

Donald L. Novajosky

Michael Patrick O’Connell

Christine Mary O’Connor

Kristin Anne O’Neill

Gregory Scott Oakes

Marten M. H. Olsson

Brian Jonathan Osias

Katsuharu Otake

Aneta Katarzyna Pacek

Melissa L. Paddock

Sara Justin Palmer

Joseph Anthony Paparo

William P. Pape

Steven Anthony Parangi

Christopher Michael Parent

Chong Seo Johneth Park

Mark Landen Parsons

Rakesh R. Patel

Paul Martin Pathy

James R. Peluso, Jr.

Lori Elizabeth Penny

Randy J. Perlmutter

Gary Charles Pernice

Michael Richard Petitpas

Gweneth Cameron Pfeiffer

Bryan Douglas Plocker

Robert Israel Plotkin

John Michael Podesta

Nicholas H. Politan

Dana Renee Poole

Alexander Eugene Potente

Viktor V. Pregel

Birgit Puck

Joseph Todd Puhekker

Suzanne Cheryl Purdy

Ofer Raban

Michael Nathan Rader

Dasree Vishwamaryum
Ramsammy

Sanat Kumar Ranganathan

Salma Pir Tillah Rasul

Edward John Rebenack

Meredith Marie Render

Monica Teresa Restrepo

Rosemarie Richards

Suzanne Marie Risey

Vanesa Claudia Rodriguez

Emmanuel E. Ronco

B. Michael Rubinstein

Joseph Edward Ruccio

William B. Ruehl

Masako Sakaguchi

Peter T. Sallata

Cynthia Mary
Salmon-Conzola

Marko T. Sango

Joshua 1. Savitz

Jean K. Sbarge

Brett Michael Scharback

Jennifer Ann Schettino

Lori Kim Schnall

David Todd Schur

Inna Valievna Schwartz

Stacy Anne Scimanico

Thomas Michael Seemueller

Nicole K. Seligman

Pamela Roth Selin

Soma Sengupta

Bong-Woo Seok

Andrea Beth Settanni

Matthew James Sgambettera

Hemant Sharma

Sarah Mary Sharma

Jared Scott Sher

Jerri E. Shick

Christina E. Shin

Kyung-nam Shin

Adam J. Silbert

Thomas Peter Silis

Robert Marc Simon

Angela Marie Simpson

Hobart Joseph Simpson, Jr.

Marc Craig Singer

Kenneth P. Sirkin

Brian Alexander Skretny

Deborah Lynn Slowata

Adam Smith

Polly Beth Smothergill

Kathryn Aileen Snyder

Ifeatu Ifueko Sofela

Marina Solo

Christine J. Sommer

Sun Hun Song

Atul K. Sood

Catherine Margaret Spicer

Christian Matthew Spletzer

David John Sprong

Karoli Lwanga Ssemogerere

Sophia M. Stadnyk

Kenneth Alan Stahl

Mark Victor Stechishin

Steven Bruce Stein

Valerie Steiner

Jeramie Richard Steinert

Jeffrey A. Sterling

Richard Victor Stewart, Jr.

Marie Ann Stinson

Mikhail Mavropoulos
Stoliarenko

John Sloane Strickler

Melissa Suarez

Mary Jo Sullivan

Anna Sulucz

Ian W. Sutherland

Hjortur Bragi Sverrisson

Donald George Sweetman

Olivier Alfred Sylvain

David George Tahan

Lauren Jill Talan

Warid Musleh Tarawneh

Gabriela S. Tavares

Teresa Nicole Taylor

Anna Maria Tejada

Michael Jeffrey Thompson

John C. Thrasher

Patrick T. Tierney

Elisabeth M. Todaro

Kaoru Toki

Lisa M. Tonery

Luiza Adelia De Freitas
Torresan

William Wray Torrey

Petja Toskan

David James Treacy

Heather Marie Trew

Stephen Tu

Andrew Frederick Tuch

Melissa Ann Tuohey

Tanya Tymchenko

M. Gabriela Ungo

Maria Gabriela Ungo

Krishna Prasad Vallabhaneni
Michael R. Van Aken
Heather Jean Van Slooten
Jason Paul Vanderpool
Lisa Marie Verdino
Nandita Kohli Verma
Marco R. Villa

Jennifer Marie Vlack
Vanessa Wallace

Darren C. Wallis

Yimin Wang

Fabien Wannier

Yuko Watanabe

Matthew Paul Wattoff
Stanley M. Wayne
Russell Cornelius Weigel
Noah Alexander Weiss

Anthony P. Diamond

Derby, NY

Jane P. Gilman
Middletown, NY

Clinise A. Johnson
New York, NY

Henry S. Middendorf

Long Beach, NY

David Lee Whiting
Gregory A. Wiessner
Joanne Marie Frasca
Wilcomes
Cathy Anne Williams
Cheryl Lynn Williams
Maya Yvonne Wilson
Ralph Edwin Winnie
Charles Michael Winrow
Brian J. Winterfeldt
Vivian Wai Mun Wong
Claire Angela Wood
Thomas Merton Woods
James T. Wu
Keith Alan Yagaloff
Joshua Aaron Yahwak
Rui Yang

Suzy Yengo

Alan Yat Lung Yeung
Elisabeth Hope Yoser
James Michael Young
Christopher B. Younger
Raynard Yuro

Noah David Zatz
Elizabeth Anne Zembruski
Nelly Zilberlicht

In Memoriam

Ingrid S. Praino
Shelton, CT

Josephine A. Seggio

Buffalo, NY

Bohdan Wenglowskyj
Rochester, NY

Julian R. Wilheim

Lake Bluff, IL

Correction

The following is a correction to Example 7 in the Examples of Rollover
Rules item that appeared on page 30 of the March/April edition of the

Journal:

The reference to “Steven’s death” in paragraph 7 should have read
"Douglas’s death." In addition, the final paragraph should have read as

follows:

The next year, the Applicable Divisor would be 57, calculated using the
Single Life Expectancy Table for Ray’s age (25) in the year after Cynthia’s
death. The Required Minimum Distribution to Ray that year would thus
be $512,919 + 57 = $8,999. The following year, the Applicable Divisor
would be 56. In each subsequent year, the Applicable Divisor would be
one less than it was the previous year until all the funds were exhausted.
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HEADQUARTERS

Executive Staff

William J. Carroll, Executive Director,
wearroll@nysba.org

John A. Williamson, Jr., Associate Executive
Director, jwilliamson@nysba.org

L. Beth Krueger, Director of Administrative
Services, bkrueger@nysba.org

Kathleen R. Baxter, Counsel,
kbaxter@nysba.org

Lisa Bataille, Administrative Liaison,
Ibataille@nysba.org

Kathleen M. Heider, Director of Meetings,
kheider@nysba.org

Accounting

Kristin M. O'Brien, Director of Finance,
kobrien@nysba.org

Anthony M. Moscatiello, Controller,
tmoscatiello@nysba.org

Continuing Legal Education

Terry J. Brooks, Director,
tbrooks@nysba.org

Jean E. Nelson II, Associate Director,
jnelson@nysba.org

Jean Marie Grout, Staff Attorney,
jgrout@nysba.org

Leslie A. Fattorusso, Staff Attorney,
Ifattorusso@nysba.org

Cheryl L. Wallingford, Program Manager,
cwallingford@nysba.org

Daniel ]. McMahon, Assistant Director,
Publications, dmemahon@nysba.org

Patricia B. Stockli, Research Attorney,
pstockli@nysba.org

Governmental Relations

C. Thomas Barletta, Director,
tbarletta@nysba.org

Ronald F. Kennedy, Assistant Director,
rkennedy@nysba.org

Graphic Arts

Roger Buchanan, Manager,
tbuchanan@nysba.org

William B. Faccioli, Production Manager,
bfaccioli@nysba.org

Human Resources

Richard V. Rossi, Director,
rrossi@nysba.org

Law Office Economics and Management

Stephen P. Gallagher, Director,
sgallagher@nysba.org

Law, Youth and Citizenship Program

Gregory S. Wilsey, Director,
gwilsey@nysba.org

Emil Zullo, Assistant Director,
ezullo@nysba.org

Lawyer Assistance Program

Ray M. Lopez, Director, rlopez@nysba.org

Management Information Systems

John M. Nicoletta, Director,
jnicoletta@nysba.org

Ajay Vohra, Technical Support Manager,
avohra@nysba.org

Paul Wos, Data Systems and Telecommunications
Manager, pwos@nysba.org

Margo J. Gunnarsson, Database Services
Administrator, mgunnarsson@nysba.org

Marketing

Richard Martin, Director,
rmartin@nysba.org

Media Services and Public Affairs

Bradley G. Carr, Director,
bcarr@nysba.org

Frank J. Ciervo, Associate Director,
fciervo@nysba.org

Amy Travison Jasiewicz, Editor, State Bar News,
ajasiewicz@nysba.org

Membership

Patricia K. Wood, Director, pwood@nysba.org

Pro Bono Affairs

Diane Burman, Director,
dburman@nysba.org
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JOURNAL BOARD

As a tribute to their outstanding service to
our Journal, we list here the names of
each living editor emeritus of our Journal’s
Board.

Richard J. Bartlett
Coleman Burke
John C. Clark, III
Angelo T. Cometa
Roger C. Cramton
Maryann Saccomando Freedman
Emlyn I. Griffith
H. Glen Hall
Charles E. Krause
Philip H. Magner, Jr.
Wallace J. McDonald
J. Edward Meyer, 111
Robert J. Smith
Lawrence E. Walsh

Journal | May 2001

63



2000-2001

Paul Michael Hassett, President
Buffalo

Steven C. Krane, President-Elect
New York

Frank M. Headley, Jr., Treasurer
Scarsdale

Lorraine Power Tharp, Secretary

Albany

Vice-Presidents
First District:

Stephen D. Hoffman, New York

Kenneth G. Standard, New York
Second District:

Edward S. Reich, Brooklyn
Third District:

James B. Ayers, Albany
Fourth District:

Matthew J. Jones, Saratoga Springs
Fifth District:

James F. Dwyer, Syracuse
Sixth District:

Eugene E. Peckham, Binghamton
Seventh District:

A. Vincent Buzard, Rochester
Eighth District:

Joseph V. McCarthy, Buffalo
Ninth District:

Joseph F. Longo, White Plains
Tenth District:

A. Thomas Levin, Mineola
Eleventh District:

Robert J. Bohner, Garden City
Twelfth District:

Steven E. Millon, Bronx

—— el ——
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1 Delegate to American Bar Association House of Delegates
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Barasch, Sheldon
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Bing, Jonathan L.
Brett, Barry J.
Cashman, Richard
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Forger, Alexander D.
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Goldstein, M. Robert
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Handler, Harold R.
Handlin, Joseph J.
Heming, Charles E.
Hirsch, Andrea G.
Hoffman, Stephen D.
Horowitz, Steven G.
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Jacoby, David E.
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Kretser, Rachel
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Samel, Barbara J.
Swidler, Robert N.
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Tippins, Timothy M.
Williams, David S.
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Fourth District
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Eggleston, John D.
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FitzGerald, Peter D.
Higgins, Dean J.
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Keniry, Hon. William H.
Tishler, Nicholas E.
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Amoroso, Gregory J.
Bowler, Walter P.
Buckley, Hon. John T.
Burrows, James A.
DiLorenzo, Louis P.
Doerr, Donald C.

Dwyer, James F.

Fennell, Timothy J.
Getnick, Michael E.
Gingold, Harlan B.
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Mawhinney, Donald M., Jr.
Priore, Nicholas S.
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*
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*

*

Vigdor, Justin L.
Witmer, G. Robert, Jr.
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Eighth District

1%

Attea, Frederick G.
Church, Sanford A.
Dale, Thomas Gregory
Eppers, Donald B.
Evanko, Ann E.
Freedman, Bernard B.

Freedman, Maryann Saccomando

Gerstman, Sharon Stern
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O’Mara, Timothy M.
Palmer, Thomas A.
Pfalzgraf, David R.
Webb, Paul V., Jr.

Ninth District

Aydelott, Judith A.
Berman, Henry S.
Galloway, Frances C.
Gardella, Richard M.
Giordano, A. Robert
Golden, Richard Britt
Headley, Frank M., Jr.
Herold, Hon. J. Radley
Klein, David M.
Kranis, Michael D.
Longo, Joseph F.
Manley, Mary Ellen
Miklitsch, Catherine M.
Miller, Henry G.
Mosenson, Steven H.
O’Keeffe, Richard J.
Ostertag, Robert L.
Steinman, Lester D.
Stewart, H. Malcolm, III
Walker, Hon. Sam D.
Wolf, John A.

Tenth District

+*

+*

Abrams, Robert
Asarch, Hon. Joel K.
Bracken, John P.
Capell, Philip J.
Corcoran, Robert W.
Filiberto, Hon. Patricia M.
Fishberg, Gerard
Futter, Jeffrey L.
Gutleber, Edward J.
Karson, Scott M.

Levin, A. Thomas
Meng, M. Kathryn
Mihalick, Andrew J.
O’Brien, Eugene J.
Pruzansky, Joshua M.
Purcell, A. Craig
Roach, George L.
Rothkopf, Leslie
Spellman, Thomas J., Jr.
Walsh, Owen B.

Eleventh District

Bohner, Robert J.
Darche, Gary M.
Dietz, John R.
DiGirolomo, Lucille S.
Glover, Catherine R.
James, Seymour W., Jr.
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Wimpfheimer, Steven

Twelfth District

=

Bailey, Lawrence R., Jr.
Friedberg, Alan B.
Kessler, Muriel S.
Kessler, Steven L.
Millon, Steven E.
Pfeifer, Maxwell S.
Schwartz, Roy J.
Torres, Austin

Out-of-State

*

Chakansky, Michael I.
Walsh, Lawrence E.

64

Journal | May 2001



