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So little time and so much to do.
A year goes by and then it’s
time. Time to pass the baton,

time to renew confidence in our-
selves, and time to say thank you.

At this time last year, I was prepar-
ing to embark on a great adventure. I
was fortunate indeed to have Paul
Hassett serving as president-elect
and you as partners. Paul’s invalu-
able assistance and your support will
never be forgotten. 

As Paul and Steve Krane prepare
to take the helm in their steady
hands, another extraordinary group
of people cannot go unnoticed. The
dedication and ability of the staff in
Albany are models for any organiza-
tion. 

Bill Carroll, John Williamson, and
their colleagues are not only trusted
tutors, they are good friends. They
have my eternal gratitude for making
the impossible possible, preventing
me from making mistakes (those I
made were entirely mine), and work-
ing tirelessly on your behalf. 

Without slighting anyone else on
staff, I want to acknowledge Kathy
Heider and everyone in the Meetings
Department. Meetings don’t just
happen. They are planned and implemented with mili-
tary precision. There are special people in that depart-
ment and we are all the better for them.

I especially want to thank Beth Krueger. Amanuensis
(Beth, I hope you’re smiling), editor and advisor, she un-
failingly managed to get extensions for me to file this
Message, gave freely of her own time, and is the best dri-
ver of a BMW “Z” I’ve ever known. Beth, “Thank You”
is not adequate, but is sincerely meant.

Exceptional as is our staff, you the members have in-
spired me and are, and will always be, a continuing
source of optimism and renewal. Stories that lawyers
are complacent, self-absorbed, and focused exclusively
on bottom-line issues are just wrong. 

In every community, public and private sector attor-
neys embody the tradition of dedicated service to clients
and community. Despite the burdens of daily practice,
they find time to volunteer legal services to the indigent,
serve on boards, advise civic groups, and work to im-
prove the legal process.

Read some of the more than 100 analyses of bills pre-
pared by our members. Recall our affirmative legisla-

tive proposals. Reflect on the work of
hundreds of faculty members at our
CLE programs. Remember the edi-
tors and authors who contribute to
our journals and newsletters. Recog-
nize in yourselves and your peers the
values that distinguish a profes-
sional.

Keep in mind the pro bono repre-
sentation of people escaping domes-
tic violence, denied food and shelter,
and discriminated against in hous-
ing and employment. Don’t forget
the dedicated work of attorneys in
legal aid and legal services offices.
There is much to admire and even
more to emulate. 

Unfortunately, however, terms of
office do not coincide with the com-
pletion of all we wish to accomplish
in a year’s time. Frequently, forces
beyond our control have slowed
progress. 

While visiting the Bar Center last
spring, I was reminded of some of
the initiatives of former presidents of
the Association. The problems our
predecessors faced also required per-
severance. The struggle to provide
legal services for the poor and im-
prove court structure, civil proce-

dure, and legal education called for long-term commit-
ment. That in mind, frustrations are lessened and
determination to make progress is increased. 

The legislative process prolongs, sometimes
painfully, resolution of issues that we recognize require
immediate action. Increasing the scandalously low fees
paid assigned counsel and the struggle to preserve ade-
quate levels of funding for civil legal services are peren-
nial battles. Constitutionally difficult hurdles in the way
of court reorganization, including a Fifth Department,
are annual challenges. 

The glass, however, is more than half full. Bar Asso-
ciation participation provides unique opportunities for
members of the bench and bar to shape the rule of law.
Through their collective talent and energy, our members
make meaningful contributions to improvement of the
system.

THOMAS O. RICE*

The Year Past-Danger
Clearly Present

* Tom Rice can be reached at 445 Broad Hollow Road, 
Suite 418, Melville, N.Y. 11747 or at: torwkcli@aol.com.

CONTINUED ON PAGE 6
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This past year alone, our Executive Committee and
House of Delegates endorsed tens of reports and rec-
ommendations. We have urged:

• Expanded availability of programs for court-an-
nexed and court-referred non-binding alternative
dispute resolution for use in appropriate cases,
with safeguards and additional required training
(Committee on ADR, Stephen P. Younger of New
York City, chair). 

• Enhanced fair hearings in administrative proceed-
ings (Special Committee on Administrative Adju-
dication, Mark H. Alcott of New York City, chair).

• Action by the Administrative Board with respect
to pay-to-play campaign contributions (Task Force
to Study Pay-to-Play Concerns, A. Thomas Levin
of Mineola, chair). 

• Creation of an optional simplified civil case reso-
lution procedure (Commission on Providing Legal
Services for the Middle-Income Consumers, Frank
M. Headley Jr. of Scarsdale, chair).

• Standardizing procedures for obtaining trial tran-
scripts (Committee on Courts of Appellate Juris-
diction, Scott M. Karson of Melville, chair).

We have also proposed rules for case management,
considering local needs and conditions (Special Com-
mittee to Review the Chief Judge’s Comprehensive
Civil Justice Program, Richard B. Long of Binghamton,
chair). We commented on the recommendations of the
chief judge’s committee on grand jury procedures (Spe-
cial Committee on the Grand Jury Project, Susan B. Lin-
denauer of New York City, chair). We continued to assist
in the development of MCLE rules (Special Committee
to Review the MCLE Proposal, co-chaired by Ellen
Lieberman of New York City and Conal E. Murray of
Mount Kisco), and expanded both the subject matter
and types of MCLE offerings (Committee on CLE,
Conal E. Murray, chair). We updated law guardian stan-
dards (Committee on Children and the Law, John E.
Carter Jr. of Albany, chair). Study of how to develop
ways to build public understanding and improve the
justice system is well under way (Special Committee on
Public Trust and Confidence in the Legal System, Ellen
Lieberman, chair).

In thoughtful reports of the Association, our mem-
bers propose solutions to issues. When considering the
present and future of the profession, however, no de-
mand is greater than preparing a responsible and rea-
soned response to the challenges to an independent
legal profession mounted by the “Big Five” consulting
firms and their vision of so-called multi-disciplinary
practice. To be distributed for comment before it is con-
sidered by our House of Delegates in June, the report of

the Special Committee on the Law Governing Firm
Structure and Operation, chaired by Bob MacCrate, is
widely awaited. 

New York’s unique position as the commercial and
financial capital of the world makes the report of our
committee unusually important. There is little doubt
that the report will make as significant a contribution to
resolution of the issue as any produced by the ABA
MDP Commission. 

The matter of MDP, arising from the business expan-
sion plans of non-lawyers, must be resolved in the pub-
lic interest and with the stated goals of the ABA in mind:
“To preserve the independence of the legal profession
and the judiciary as fundamental to a free society.” We
do well, therefore, to remember the warnings of Senior
U.S. District Court Judge William M. Hoeveler: “We
must never lose our independence or permit incursions
into it. The danger is clearly present; an independent judi-
ciary without an independent bar is like a scabbard
without a sword.”

The ABA House of Delegates and the bar of every
state must and will defend the interests of society. The
organized bar will do its duty as Professor Bernard
Wolfman describes:

As Charles Wright, the President of the American Law
Institute, periodically reminds its members, they must
check their clients and their clients’ interests at the door
before they enter the conference hall to persuade and to
vote. Charley does this in the same vein as Erwin Gris-
wold had done earlier when the Dean reminded us all
that he and other lawyers sell their services, but they are
obligated not to sell their souls.

This year has made it clear to me. There is no doubt.
The Bar will not be misled. It will not be deceived. It will
not abdicate responsibility. 

We can’t and we won’t be bought. The Bar will place
principle before profit; ethics before economics. 

I am humbled by the privilege it has been to serve
you, grateful for the honor you have given me, and will
always treasure the friendships you have extended me. 

PEACE.

PRESIDENT’S MESSAGE
CONTINUED FROM PAGE 5

Moving? Let Us Know . . .
If you change the address where you receive
your NYSBA mailings, be sure to let us know so
you can stay informed. Send change of address
and/or phone number to:

Records Department
New York State Bar Association

One Elk Street
Albany, NY 12207

518-463-3200
e-mail: mis@nysba.org



Environmental Cases in New York
Pose Complex Remediation Issues

With Profound Impact on Land Values
BY PETER S. PALEWSKI

Lawsuits involving environmental contamination by
toxic agents are on the rise,1 yet an understanding
of how aggrieved landowners can protect their

rights, seek damages and obtain remediation from the
party at fault is not well known.

Laymen are unlikely to comprehend the profound
impact that toxic contamination may have on the envi-
ronment and land values. The environmental lawyer
must be in a position to carefully, repetitively and pa-
tiently explain to clients that once real property or wa-
ters are contaminated, the negative impact may last for
generations. By emphasizing the seriousness of environ-
mental contamination, and seeking damages from those
responsible, the lawyer plays an important role in the
restoration and preservation of all of earth’s life forms.

Environmental contamination may consist of toxins,
pesticides, herbicides, hazardous wastes, radiation,
chemical and petroleum spills and pollution. The many
effects on life forms are all negative. Many contaminants
release mutagens, which cause genetic mutations, and
teratogens which cause defects or deformities in the em-
bryonic stages of life forms. In addition, contamination
“stigmatizes” real property and usually substantially
lessens its market value.2

In New York State, anyone who contemplates acquir-
ing real property that may be subject to environmental
problems should be aware of the impact on land values,
the cost and complexity of remediation, and whether re-
mediation of the parcel can, in fact, ever be achieved.
The potential purchaser must also consider possible lia-
bilities to adjacent or nearby landowners and whether
these liabilities could lead to costly, protracted litigation.
Proposing to sell such property may have the unin-
tended effect of embarking upon a lengthy and expen-
sive remediation program or becoming embroiled in
unanticipated litigation.

The trend in New York Courts is to hold the property
owner to high standards. “The notion that each must
use his property so as not to injure his neighbor—sic
utere tuo ut alienum non laedas—may be traced at least to
the Digest of Justinian.”3 “The rules for permissible land

use with direct impact on neighboring property have
become far more strict, and the sensitivity to noxious in-
trusions far keener.”4 “Concern for the preservation of
an often precarious ecological balance . . . has today
reached a zenith of intense significance.”5

A Quick Look at Federal Law
The Federal Tort Claims Act applies only to suits

against the federal government.6 The Comprehensive
Environmental Response, Compensation and Liability
Act of 1980 (CERCLA)7 is not applicable unless the con-
tamination is first remediated and the owner of the
property thereafter seeks to recover the cost of the re-
mediation from the “Superfund.”8 Under CERCLA, the
seller of property cannot contract away liability for con-
tamination. A property owner may be held liable for
damages up to $50 million9 in addition to remediation
costs. Federal legislation has moved from a very limited
fault-based scheme toward one of almost absolute lia-
bility.10

Other salient federal legislation can be found in the
Clean Water Act,11 a listing of “Hazardous Substances”
by the Environmental Protection Agency,12 “Determina-
tion of Reportable Quantities for Hazardous Sub-
stances”13 and “Technical Standards and Corrective Ac-
tion Requirements for Owners and Operators of

PETER S. PALEWSKI is a solo practi-
tioner with an offices in New York
Mills, N.Y. He has been affiliated with
several partnerships in the Utica area
as a litigator and as trial counsel for
other attorneys since 1969. He is a
graduate of Niagara University and
received his J.D. from Syracuse Uni-
versity School of Law. 

This article reflects in part research done for an envi-
ronmental lawsuit commenced in U.S. District Court for
the Northern District of New York in March 1994 and
concluded by stipulated settlement in September 1998.
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Underground Storage Tanks (UST)”14 and the “Resource
Conservation and Recovery Act (RCRA).”15

The RCRA creates a wide window of liability that en-
ables private citizens to enforce its provisions. This can
be accomplished through direct suit to obtain court con-
trol of monitoring and testing and court orders directing
the cessation of leakage and payment of cleanup costs
by the parties responsible for land or water contamina-
tion.16 The Environmental Protection Agency (EPA) del-
egates this regulatory program to the individual states.17

The Toxic Substances
Control Act,18 requires
that chemicals be tested
before they are made
available in the market-
place. It also provides
for citizen lawsuits with
provisions for awarding
attorney fees and expert
witness fees19 where the
use of a chemical sub-
stance “will present an
unreasonable risk of in-
jury to health or envi-
ronment.”20 The state
and federal acts are har-
monized.21

Utilization of any of the federal remedies could fore-
close the possibility of other litigation and/or could be
exclusive. Although the several remedies available
under federal law should be considered, this article is
focused primarily on New York State remedies. 

Basic Statutes in New York
In New York, article 12 of the N.Y. Navigation Law

provides that the New York State Department of Envi-
ronmental Conservation (NYSDEC) may use the Envi-
ronmental Protection and Spill Compensation Fund22 to
clean up a discharge for injured parties. Thereafter the
injured party’s claim is vested in the state.23

Entities having title or possession at the time a con-
taminant spill is discovered are considered to be “dis-
chargers,”24 and no consideration is given for the histor-
ical title or use of the property.25 Once the source of the
contamination is determined, the responsible party can
be compelled either by a private lawsuit or NYSDEC in-
tervention to remediate the affected lands or waters. A
lawsuit can compel the contaminator to indemnify the
affected party for any damage claims that might be
brought by downgradient or downstream landowners.

Under article 27 of the N.Y. Environmental Conser-
vation Law, counties throughout the state are required
to locate “inactive hazardous waste sites” and report
them to the NYSDEC,26 which is mandated to undertake

a comprehensive study and develop a proposed reme-
diation plan.27 The clerk of each county must maintain
an updated index identifying the owner and location of
each such site.28 These indices should routinely be con-
sulted before embarking on a litigation plan.

Getting Involved in an Environmental Case
It is common for prospective purchasers of commer-

cial properties to make closing of the sale contingent
upon a “Phase One” environmental assessment,29 which
determines whether con-taminants are on or affect the

property.30 If contami-
nants are found, a “Phase
Two” assessment is made
of groundwater, air, sub-
strate and buildings set-
ting forth a “cleanup” or
“remediation” plan.31

Under current law, the
record owner of real prop-
erty bears the responsibil-
ity for any cleanup that
may be necessary to bring
the property within the
guidelines of the NYS-
DEC.32 Furthermore, the
engineering firm conduct-

ing an environmental assessment is mandated to report
the existence of contaminants to NYSDEC within two
hours of discovery.33 Upon receiving notification, NYS-
DEC will demand that the contaminator immediately
cease further discharges, commence containment and
remediation measures34 and submit a proposed remedi-
ation plan.35

Obviously, almost all prospective purchasers will
avoid any site that cannot pass the Phase One assess-
ment. The innocent purchaser of contaminated lands
cannot seek the cost of remediation from the New York
Environmental Protection and Spill Compensation
Fund,36 but rather must seek recovery against the seller,
prior owner or causer of the spill.37 If the discovered
contamination flows onto adjacent lands, the owner of
the property either from which it emanated or passed
through is considered a “discharger” of the contaminant
and becomes responsible for all damages, “direct and
indirect,” caused by the contamination.38 A lessor may
be liable for contamination caused negligently by a
lessee regardless of the lease provisions.39

Remediation: What to Expect The cost of remedia-
tion is usually extreme. Expenditures of upwards of
$10,000 for a “Phase I” assessment of even a small par-
cel are the norm, and a “Phase II” study will bring ad-
ditional costs of upwards of $20,000, depending on the
nature and extent of the contamination and the geo-
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graphic area involved. The initial installation of remedi-
ation equipment for even a small contaminant “spill” of,
for example, 5,000 gallons, may cost upwards of
$300,000 with annual costs for monitoring, upgrades,
and technical attention exceeding $100,000 after the
equipment is in place and operational.

When a downgradient landowner is affected by mi-
gration of contamination from another’s land, all is not
lost, even if the affected owner lacks the financial
wherewithal to initiate cleanup. If the emanating
source’s owner is financially sound or adequately in-
sured,40 the injured party may bring an action for a per-
manent mandatory injunction, thereafter promptly re-
questing, by motion, a temporary restraining order
compelling the discharger to cease further contamina-

tion and to immediately install an appropriate remedia-
tion system.41

If diversity of citizenship exists between the emana-
tor and the aggrieved party, damages in almost any con-
tamination case will exceed the $75,000 federal thresh-
old. In Leone v. Leewood Service Station, Inc.,42 the plaintiff
recovered a verdict of $310,000, modified to $285,000 for
a spill of “between 50 and 200 gallons” of gasoline.43

Of course, the amount of any recovery will depend
on the value of the affected real property, the severity
and longevity of the contamination and the efforts and
skill of counsel.

What Experts? What For?
At the outset of environmental contamination, litiga-

tion plaintiff’s counsel must secure the consent of the
client to use several experts including a hydrogeologist,
a licensed environmental engineer, an environmental
scientist and chemist, and a real estate appraiser. Their
work is necessary to establish a prima facie case for dam-
ages to lands or waters. 

By ascertaining the type and levels of contaminant
present in surface or groundwaters, the hydrogeologist
is instrumental in determining the source of contamina-
tion, if unknown, and giving an opinion on whether it is
the result of a single historic event or is ongoing and
current.

The environmental engineer, who is integrally de-
pendent upon the findings of the hydrogeologist, ap-
plies relevant rules, regulations and legislation to the
spill, determines an appropriate remediation or contain-
ment plan and may monitor the contaminator’s remedi-
ation efforts. The environmental engineer will also, after
the fact, determine whether acceptable procedures were
followed by the discharger or if statutory standards or
those common to the particular industry concerned
were violated by the discharger.

The environmental chemist and scientist, using data
compiled and reports made by the hydrogeologist and
environmental engineer, can make extremely accurate
calculations regarding the longevity of the contamina-
tion as well as its toxicity and its effect on the environ-
ment. 

The real estate appraiser’s task is to calculate the
market value of the property unimpaired by contami-
nants versus its value in the contaminated condition. It
is crucial that each expert be supplied with all data rele-
vant to the spill and all reports generated among the ex-
perts.44

The environmental practitioner can make an initial
evaluation of the plaintiff’s case by carefully examining
the data and reports provided by the hydrogeologist.
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Analyzing Levels of MTBE
The process of analyzing a site for contamina-

tion from a substantial gasoline spill provides an
example of how data is developed for contamina-
tion by any type of toxic substance.

A substantial gasoline spill is likely to produce
detectable levels of volatile organic compounds
(VOCs) in groundwater after the contaminant has
passed through the soil layers above. Major com-
ponents of gasoline are methyl tertiary butyl ether
(MTBE) and benzene, toluene, ethylbenzene and
xylene (BTEX).

Recurrent high levels of MTBE suggest an ac-
tive or ongoing gasoline spill because it normally
vaporizes in a relatively short period of time.
Thus, the practitioner should consider obtaining a
mandatory injunction compelling the contamina-
tor or discharger to remove the suspected source,
such as a leaking underground storage tank
(LUST), if the levels of MTBE remain constant. 

New York State now has the lowest MTBE
groundwater level limits in the nation at 10 parts
per billion.1 Both BTEX and MTBE will be found in
air samples, which are usually taken from the low-
est point in an affected building, ordinarily the
basement area. Both compounds migrate with the
groundwater. The greater the amount of either
substance that is found in the air, substrate,
groundwater, or bedrock, the greater the contami-
nation and the longer it will last; also, the greater
the risk to life forms, including humans.

1. Richard Perez-Pena, Stricter Ground Water Limit for
Gasoline Additive is Set, N.Y. Times, Nov. 10, 1999, at B6.

CONTINUED ON PAGE 12



(For an example, see accompanying item on detecting
levels of methyl tertiary butyl ether (page 10).)

The trial proof will likely include background lay tes-
timony concerning the affected property’s ownership,
actual cost of improvements and use. Extensive expert
testimony, however, must be presented to establish the
identity of the contaminant, its source,45 the probable
duration of its effect on the environment, the misfea-
sance/malfeasance and regulatory or statutory viola-
tions perpetrated by the
discharger and, of course,
the damages caused by di-
minished property value.
At current rates for a case
involving only a small
“spill,” the minimum ag-
gregate fees for the services
of these experts, through
trial of the action, can be ex-
pected to exceed $150,000.

In New York State, assuming that the contaminant
spill has been reported, the plaintiff may make Freedom
of Information Law (FOIL)46 demands upon the NYS-
DEC to obtain any data or documentation submitted by
the discharger relevant to the spill. This information is
essential for study by the plaintiff’s experts. Under cur-
rent case law, it is essential that even the real estate ap-
praiser be supplied with documentation establishing
the subject property’s contamination.47 Documentation
filed by the remediation contractor will contain contam-
ination locations, site elevation gradients, underground
or above ground storage tank location, air, soil and
groundwater contaminant values and periodic remedia-
tion reports or summaries.

Practice and Theories of Liability
The statute of limitations for actions brought for the

redress of damages caused by environmental contami-
nation begins to run on the date of discovery of the con-
tamination.48

Based upon the given facts and circumstances, a con-
tamination lawsuit will arise under negligence, trespass,
nuisance, statutory strict liability, and common law
strict liability theories which should be pleaded in tan-
dem. Pleadings should also contain a separate count or
cause of action seeking a permanent mandatory injunc-
tion to compel the defendant to undertake and continue
remediation measures at least until NYSDEC standards
are attained. 

The trespass action and the injunction demand49 are
the springboards for a motion for a temporary restrain-
ing order brought for immediate cessation of ongoing
contamination. Because the effects of most contamina-

tion cannot be stopped simply by closing a valve, the
plaintiff’s papers must educate the court on the steps
that will be required for the defendant to address the
problem properly, as recommended by the plaintiff’s en-
vironmental engineer. The plaintiff’s TRO should, effec-
tively, be the beginning of a recalcitrant defendant’s re-
mediation program at the defendant’s sole expense. 

The practitioner should consult local codes and regu-
lations. For example, the Utica City Code § 2-16-68 pro-
vides in relevant part that “the operation of any device,

instrument . . . machinery
which causes discomfort or
annoyance to reasonable
persons of normal sensitivi-
ties or which endangers the
comfort, repose, health or
peace of residents in the
area shall be deemed and is
declared to be a public nui-
sance and may be subject to
abatement summarily by a

restraining order or injunction issued by a court of com-
petent jurisdiction.” 

Trespass is the invasion of the owner’s interest in the
exclusive possession of its property. If the plaintiff can
establish that the defendant performed an intentional
act responsible for causing the contamination of prop-
erty, he has established a cause of action for trespass.50

New York courts have recognized trespass causes of ac-
tion under varied circumstances involving subterranean
gasoline migration.51 In the case of Gendron v. State,52 the
court allowed the plaintiff’s claims for conversion of
real property, trespass, negligence, “unlawful and reck-
less damage” to property and “intentional and unjusti-
fiable damage” to property.

In New York, an action can be maintained for a pri-
vate nuisance only if the landowner’s actions have an
impact on immediate landowners or their tenants. The
actionability of a suit is determined by whether the cre-
ator of the nuisance has demonstrated unreasonable-
ness in view of the creator’s needs and those of its
neighbors.53 Where an outside source intentionally and
unreasonably, or negligently or recklessly, interferes
with an owner’s use and enjoyment of land, an action
for nuisance is stated.54 In numerous cases, New York
courts have recognized the viability of a nuisance action
in the case of subterranean chemical or gasoline conta-
mination.55

The New York approach contrasts with the rule in
most other states, where the essential element of an ac-
tionable nuisance claim is whether the neighbors have
suffered harm or are threatened with injuries that they
should not have to bear.56 A nuisance may grow out of
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The plaintiff’s papers must
educate the court on the steps that
will be required for the defendant
to address the problem properly.
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negligence, but even if there is no negligence a nuisance
may also exist when the use of property results in dam-
age to another.57 The motive underlying the actions of a
defendant may be considered. Where contamination
could have been avoided if the defendant had taken
minimal precautionary measures, the defendant incurs
liability for nuisance.58 Where the gravity of the harm
outweighs the utility of the defendant’s conduct, liabil-
ity is imposed based upon nuisance.59

Private actions under the strict liability provisions of
Navigation Law § 181 got off to a shaky start with the
Fourth Department’s errant ruling in the case of Snyder
v. Jessie.60 This decision was scuttled when the Naviga-
tion Law was amended by the legislature to include pri-
vate plaintiffs.61 A current decision holds that provisions
of the Navigation Law must be liberally construed.62

Commencing Remediation
A threat of significant daily fines63 or a desire to mit-

igate damages may motivate the contaminating party to
initiate a cleanup. After all reports and data on the re-
mediation effort are obtained either through a FOIL re-
quest made to the NYSDEC or discovery demands
made directly to the defendant and/or its remediation
contractor (and this documentation may be volumi-
nous), it must be examined and understood by the
plaintiff’s counsel, with the assistance of his scientific
experts.

Eventually, patterns will emerge from the data that
will define the following concerns: (1) the composition
of the contamination; (2) the source of the contamina-
tion; (3) the geographic area affected by the contamina-
tion or “plume;” and (4) the environmental impact of
the contamination on surface and groundwater, the sub-
strate, bedrock, structures, air quality and life forms, in-
cluding people.

The plaintiff’s environmental engineer may deter-
mine that the defendant’s remediation effort is insuffi-
cient or that the contamination affects a far greater geo-
graphic area than stated by defendant’s remediation
contractor. If this occurs, counsel should consider draft-
ing a letter to the NYSDEC concisely stating what fur-
ther steps the remediation effort should address. Plain-
tiff may also wish to install its own monitoring facilities
to police the defendant’s efforts and to ascertain the true
nature and extent of the contamination. This is particu-
larly important due to the direct relationship of the
severity of the contamination to monetary damages.

How Will the Case Fare in Court?
In the due course of litigation, the plaintiff will even-

tually face the defendant’s motion for summary judg-
ment and to dismiss the complaint. Plaintiff’s counsel
must meticulously craft opposing papers and diligently
prepare his oral argument to defeat the motion. This
will entail affidavits from plaintiff’s experts supporting
each cause of action together with countless exhibits re-
dundantly verifying every point made in the affidavits.
Case law, statutes, rules, regulations and industry stan-
dards must be cited.64 Organization of extensive opposi-
tion papers will result in a comprehensive consideration
of each issue that must later be proved upon trial.65

Defendant’s Liabilities When evidence is presented
at trial to substantiate all of the plaintiff’s causes of ac-
tion, it may demonstrate an actual or implied inten-
tional course of conduct on the part of the defendant
that will merit a charge permitting the jury to consider
an award of punitive damages.66

Where the defendant knew or should have known
that there was a continual or unexplained loss in the in-
ventory of any substance that could cause contamina-
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Example of
Remediation Project

Federal litigation involving gasoline contami-
nation at the site depicted on the cover began in
March 1994. The location, owned and operated by
Sun Co. Inc. (R&M) of Philadelphia, was aban-
doned as a filling station in October 1997. Evi-
dence showed that several thousand gallons of
gasoline had been spilled, as determined by years
of inventory shortages ignored by the defendant.

The plaintiff, a church that was a downgradi-
ent landowner, reached a seven-figure settlement
with defendant R&M in September 1998. One of
the settlement terms required the defendant to
continue remediation indefinitely until standards
set by the New York State Department of Envi-
ronmental Conservation (NYSDEC) were
achieved.

Even before the defective tanks were removed,
an underground vapor extraction manifold was
installed to extract volatile organic compounds
(VOCs) and water, which is then incinerated, run
through a filter and discharged into the municipal
sewer system. It is still in operation today. Mi-
crobes, which literally consume organic com-
pounds, were placed into monitoring wells sunk
at the site. The microbes travel in the groundwa-
ter and are intended to speed up the remediation
process. An environmental scientist familiar with
the project has said he believes that the spill can
never be completely cleaned up, even if the NYS-
DEC standards are met.
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tion, the defendant has the obligation to ascertain the
reason and to take all appropriate steps to abate the
loss.67

The combined fact patterns demonstrated at trial to
prove the case theories of trespass, nuisance, negligence
and injunction are likely to demonstrate amply that the
defendant, at some point, knew that it was a discharger
but continued to use its faulty facilities nonetheless. 

If the trial court becomes convinced that the acts or
omissions on the part of the defendant were willful, or
if the defendant ratified (repeated) an act it knew was
wrongful, e.g., by filling leaking underground storage
tanks (LUSTs) whose defects have been shown by many
months of inventory shortage,68 the plaintiff will be able
to obtain a charge to the jury to consider rendition of a
verdict for punitive damages.69

An obstinate failure to perform a duty warrants the
presumption of indifference to others’ rights and is tan-
tamount to intentional misconduct. Punitive damages
have historically been awarded against corporations
where a wrongful act is subsequently ratified.70

In federal court, a claim for punitive damages need
not be specifically stated.71 In New York State the de-
mand for relief may include a request for punitive dam-
ages.72

When punitive damages are sought, all circum-
stances immediately connected with the transaction
tending to exhibit or explain defendant’s motivation for
the conduct in question are admissible in the liability
stage phase of the trial.73

The general test of corporate liability for punitive
damages is whether the particular wrongful conduct
was brought to the attention of managerial personnel
with authority to make a decision for the corporation
that would prevent the damage.74 Where there was no

doubt that responsible management officials were cog-
nizant of pollution emanating from an oil company’s
terminal, the question of punitive damages was prop-
erly submitted to the jury.75

It would be reasonable to include expert and counsel
fees as part of the plaintiff’s damages because the
statute makes a discharger of contaminants liable for
“all damages, direct or indirect.”76 Although a defen-
dant can normally be found liable for counsel fees
where its acts necessitated legal action,77 this rule finds
little adherence by New York State courts. In federal ac-
tions, the “prevailing party” may apply for payment of
counsel fees where the defendant is the United States.78

But at least two New York cases have held that “to the
extent that plaintiffs are able to establish that they in-
curred liability for counsel fees . . . [they] may be recov-
ered as ‘indirect damage’ under Navigation Law §
181(1) and (5).”79

There is no action for personal injury under the Nav-
igation Law.80 However, damages for personal injury
may be recovered under common law theories.81

Measuring Damages
Damages in a land contamination case are estab-

lished by comparing the market value of the property as
“unimpaired” by the contaminant versus the value of
the property “as impaired.” It is not unusual for a par-
cel of otherwise desirable property to be appraised at
zero market value because of the “stigma” caused by
awareness of the contamination. Stigma emanates from
the public perception or fear of chemical contamina-
tion,82 as well as the extremely high cost of remediation. 

The plaintiff’s real estate appraiser must be emi-
nently qualified to express an opinion on market value,
diminution and resultant damages. The plaintiff’s ap-
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praisal report might state that the property unimpaired
by contamination has a high market value but that, due
to the “stigma” of the contamination, the property has a
lessened or even zero market value.83

The defendant, attempting to defuse a stigma claim,
might submit an appraisal purporting to use a “market
value approach” to damage. Close examination of the
defendant’s appraisal, however, may reveal that the
appraiser, although claiming to use a “market value ap-
proach,” has actually segued into a “value in use”
approach. The “value in use” theory holds that because
only a portion of the subject premises is affected by em-
anation of contaminants, the majority of it is not because
people continue to use portions of the premises anyway
and thus the portions still used have value to the owner
and thus experience no diminution in market value.84

The defense may adamantly insist that an extremely
low or zero market value must be incorrect because the
property is still in active use. Plaintiff’s counsel should
dismiss this defense argument as fallacious and be pre-
pared to distinguish the concept of “market value” from
“value in use”85 for the court through the testimony of
the plaintiff’s appraiser. It might well be argued that the
defendant discharger has caused the plaintiff to be a
“prisoner” on its own contaminated property because it
lacks the wherewithal to move or acquire a new facility.

The plaintiff may encounter other obstacles in estab-
lishing the market value of contaminated real property,
because structures may have inherent problems such as
asbestos, “sick building syndrome” or general disrepair.
Such conditions are likely to negatively affect value, as
can title problems and actual or potential claims against
the plaintiff by downgradient landowners. Plaintiff’s
counsel must advise his appraiser to consider any
known detriments to the property’s value “as unim-
paired” by contamination. Even though plaintiff’s ap-
praiser will usually seek to disclaim consideration of
any “unknown condition,” the value of the plaintiff’s
case may be negatively affected at trial if the defen-
dant’s appraiser presents mitigating valuation factors
that were unaddressed by the plaintiff. 
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The appraiser must also be kept current on the labo-
ratory analyses of on-site air, soil, groundwater and
bedrock samples, because, at trial, the appraiser must
testify how he/she ascertained that the subject site was
contaminated. In the case of Putnam v. State,86 the defen-
dant convinced the court that “remediation of [the]
property was complete.”87 This case is a gross example
of a plaintiff’s contamination case gone awry. The court
considered the “spill” as a “temporary easement.” The
court apparently was persuaded to adopt the “value in
use” theory of damages, finding that “the owner might
be able to successfully use or rent the commercial
portion of such property.” The court in so doing ignored
the basic tenet of stigma, a corollary of which is that the
property has little or no market value regardless of
the possibility that it might still be used for some actual
or conjectural purpose. Indeed, even when NYSDEC
standards are attained by remediation, many experts
opine that contaminated lands can never be returned to
their pristine pre-contaminated condition and market
value may be forever negatively affected.88 New con-
struction on contaminated lands is impermissible.89

Actions for Personal Injuries Although contami-
nated, the plaintiff’s property may still remain in use.
While the affected property may be usable, the plain-
tiff’s attorney must be alert to anecdotal evidence of dis-
ease, particularly cancers and neurological problems,
among the property’s occupants or users.

Current decisions hold that no action for personal in-
juries can be maintained under Navigation Law § 181.90

However, if a toxicologist’s study demonstrates with a
reasonable degree of medical certainty that the users of
the property have incurred a disease from the contami-
nant, in proving the causes of action for negligence, nui-
sance and trespass plaintiff’s counsel may also establish
a right to damages for personal injury outside the ambit
of the Navigation Law.

Using “The Fund” An entity whose property is con-
taminated may also file a claim for “damage to real es-
tate or personal property, natural resources or loss of in-
come or tax revenue, as the result of a discharge of
petroleum”91 with the New York State Environmental
Protection and Spill Compensation Fund.92

This claim may be referred for arbitration of all is-
sues, including the identity of the contaminator, or dis-
charger, and the particulars of the claimed loss. This
procedure should be used only when there are no iden-
tifiable “deep-pocket” defendants, as recovery will be
minimal, any claim for exemplary damages is fore-
closed, and any right of action is subrogated to the State
of New York.

LUST Cases All unprotected steel storage tanks will
eventually leak.93 In a LUST case, the defendant may
emphasize that its tanks passed “tightness tests” in

Even when NYSDEC standards are
attained by remediation, many
experts opine that contaminated
lands can never be returned to
their pristine condition.



order to justify the continued use of the tanks even as
they continued to leak. New York law, however, re-
quires that tanks be taken out of service when an inex-
plicable product loss is even briefly ongoing.94

The use of unprotected unlined steel tanks for under-
ground storage of hazardous substances is now prohib-
ited under EPA regulations effective as of December 22,
1998.95 Undoubtedly thousands of these tanks remain in
service nonetheless. For example, the New York State
Department of Transportation has begun an effort to
comply with the stricter EPA regulations by cataloging
the location of noncomplying tanks so that they can be
replaced at a (non-specified) future date. Failing to ex-
cavate underground storage tanks which show contin-
ual inventory shortages may constitute evidence of neg-
ligent conduct.96

Failure to have a comprehensive spill remediation
agenda in place,97 and failure to account for all variables
that could affect a product loss,98 may also constitute
negligence on the part of the defendant. When a fuel
supplier has actual or constructive notice of a leak, a
duty arises to inspect the system before making further
deliveries. Violation of that duty is negligence.99

Common Law Strict Liability As yet, because New
York does not consider the storage of gasoline to be “ab-
normally dangerous,” common-law strict liability does
not arise from gasoline “spills.”100

Courts in other states, however, have held that stor-
age of gasoline in a residential area is an abnormally
dangerous activity,101 and that those who attempt to in-
crease profit by locating filling stations near residential
areas should be held liable for harm to persons or prop-
erty from gasoline stored at or leaking from those sta-
tions.102

Persistent pleading of common law strict liability by
plaintiff’s attorneys may eventually find an approving
appellate ear in New York State. The case of Kowalski v.
Goodyear Tire & Rubber Co.103 sets forth criteria for deter-
mining whether the culpable party is engaging in an ab-
normally dangerous activity giving rise to common law
strict liability.

Punitive Damages Plaintiff should consider whether
it can prove that a contaminating defendant has done so
recklessly or willfully or ratified (repeated) a bad act
once it knew of the contamination. This proof may be di-
rect or circumstantial.

As noted above, in establishing the elements of tres-
pass, nuisance, negligence or strict liability, the contin-
ued use of porous storage tanks, the disregard of inven-
tory shortages and the failure to promptly investigate
and cease use of faulty facilities or remediate contami-
nation all militate against the defendant. 

The very real threat of facing a punitive damages
award may be instrumental in bringing the defendant to
the settlement table. 

Recommended Reading
In addition to the other authorities cited herein, the

practitioner should be familiar with the following: New
York State Department of Environmental Conservation,
Petroleum Bulk Storage (1992); Petroleum Contaminated
Soil Guidance Policy, NYSDEC Spill Technology and Re-
mediation Series (STARS) Memo #1; Site Assessments at
Bulk Storage Facilities, NYSDEC Spill Prevention Opera-
tions Technology Series (SPOTS) Memo #14; Environ-
mental Protection Agency, Superfund Innovative Technol-
ogy Evaluation Program. Technology Profiles, EPA/540/
R-97/502 (9th ed. 1996); American Society for Testing
and Materials, ASTM Standards on Environmental Site As-
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sessments for Commercial Real Estate (1997); Lorne G.
Everett, Groundwater Monitoring (Genium Publishing
Corp. 1992).

Conclusion
The pursuit of those responsible for damaging our

environment can reward the practitioners with the un-
derstanding that they have been instrumental in the ar-
duous process of returning our planet to its natural con-
dition. As environmental lawyers we can actively
participate in the Earth’s stewardship.
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Courts May Find Individuals
Liable for Environmental Offenses
Without Piercing Corporate Shield

BY BENEDICT J. MONACHINO

Since the late 1970s when numerous federal and
state environmental laws were enacted, the courts
have grappled with the tension between limiting

personal liability under the corporate form and impos-
ing liability on corporate officers and shareholders for
causing or contributing to environmental pollution.

In interpreting federal environmental statutes such as
the Comprehensive Environmental Recovery Compen-
sation and Liability Act (CERCLA),1 the federal courts
sought to balance the need to preserve traditional cor-
porate principles with the need to ensure that those who
have actually caused or contributed to environmental
damage are held responsible. As one federal court held,
one cannot lightly disregard a dominant characteristic
of corporate law, namely, affording shareholders an op-
portunity to limit their personal liability.2

A significant body of federal case law now provides
diverse standards of liability based on certain recurring
factors. The courts have looked to the corporate indi-
vidual’s degree of authority, the exercise of that author-
ity, the specific responsibility for health and hazardous
waste disposal, and the individual’s personal involve-
ment in the daily operation of the corporation. In fash-
ioning a standard of liability, the courts have imposed
individual liability on corporate officers and sharehold-
ers without piercing the corporate veil.

Given the courts’ willingness to look beyond the cor-
porate veil, corporate lawyers and in-house counsel
need to be aware of the potential individual liability risk
for hazardous waste contamination under existing fed-
eral and state environmental laws. Accordingly, counsel
should be prepared to advise corporate officers and
shareholders on a comprehensive hazardous waste pol-
icy to avoid liability for pollution caused by the corpo-
rations they own or operate. 

Federal Law
In environmental enforcement actions, federal courts

have widely applied the common law principle of im-
posing personal liability on an officer or shareholder of
a corporation, provided that certain standards are met.

Under CERCLA’s statutory framework, the familiar
standard of liability, namely “actual participation” in
the wrongful conduct of the corporation, has generally
been expanded to include the “exercise of control” over
the immediately responsible company and even the
“failure to prevent” the discharge of hazardous waste.

One federal case, however, rejected outright any im-
position of personal liability unless the corporate veil
could be pierced under traditional common law theo-
ries. Still another imposed personal liability on an indi-
vidual who was an officer and shareholder of a com-
pany who leased to a tenant that operated a polluting
facility, without any finding that the individual actually
participated in the operations of the facility or was oth-
erwise involved in or exercised control over the pollut-
ing facility.

Although the standards applied in officer/share-
holder liability cases run the gamut of possibilities, the
weight of authority leans to application of the “actual
participation” or “authority to control” standard or
both.

This lack of uniformity in the standard of liability has
led to inconsistencies in the Second Circuit and the fed-
eral trial courts. In June 1998, the U.S. Supreme Court
decision in United States v. Bestfoods3 increased pre-
dictability by enunciating a standard of operator liabil-
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ity of parent corporations under CERCLA that looks to
whether the parent has directly participated in haz-
ardous waste handling and matters involving environ-
mental compliance. The Court held that, for purposes of
operator liability under CERCLA, “an operator must
manage, direct, or conduct operations specifically re-
lated to pollution, that is, operations having to do with
the leakage or disposal of hazardous waste, or decisions
about compliance with environmental regulations.”4

As indicated below, some courts have begun to adopt
the Bestfoods standard when determining whether cor-
porate officers should be held liable as operators under
CERCLA in disregard of the corporate shield.

Still unsettled, however, is the issue of whether the
“arranger” or “transporter” categories of responsible
parties under CERCLA may be found liable under the
Bestfoods standard. To fully appreciate the impact of the
Bestfoods decision and the questions that remain, it is
helpful to examine how the law developed in this area.

Authority to Control
One of the leading cases in environmental enforce-

ment actions is a 1986 decision by the Eighth Circuit,
United States v. Northeastern Pharmaceutical & Chemical
Co. (NEPACCO).5 It held both senior officers and lower
level employees in a closely held corporation individu-
ally liable under CERCLA.

The Eighth Circuit found that CERCLA § 107(a)
makes the following persons strictly liable: (1) the
owner and operator of facilities from which there is a re-
lease or threatened releases of hazardous substances;
(2) any person who at the time of disposal of any haz-
ardous substance owned or operated any facility at
which such hazardous substances were disposed of;
(3) any person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a
transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by such per-
son; or (4) transporters of hazardous substances who se-
lected the facility in question for the disposal or treat-
ment of those hazardous substances.

The court noted that under CERCLA § 101(21), “per-
sons” include individuals and corporations and does
not exclude corporate officers or employees.6 Further,
the term “owner or operator” is defined in § 101(20), in
the case of a facility, to be any person owning or operat-
ing such facility.

NEPACCO contracted through corporate representa-
tives for the transport to, and disposal of, hazardous
waste at the site. The vice president of NEPACCO and
supervisor of one of its plants had authority to control
handling and disposal of hazardous waste, qualifying

as a possessor of hazardous waste and, therefore, liable
under § 107 for arranging for its disposal.

The court reasoned that it is the “authority to control
the handling and disposal of hazardous substances that
is critical under the statutory scheme.”7 Furthermore,
his liability did not rest on his status as a corporate offi-
cer or shareholder, rather, it rested on the fact that he
was in charge of the transportation and disposal of haz-
ardous waste. The court also held that he was liable in-
dependent of a “piercing the corporate veil” theory be-
cause he personally participated in wrongful conduct
by personally arranging for the disposal of hazardous
substances in violation of CERCLA § 107(a)(3).8 In this
regard NEPACCO can also be included among those
cases employing the “actual participation” standard dis-
cussed below. 

Turning to the issue of individual liability under the
Resource Conservation and Recovery Act (RCRA),9 an-
other federal environmental statute similar to CERCLA,
the court reasoned that its “analysis of the scope of in-
dividual liability under the RCRA is similar to our
analysis of the scope of individual liability under CER-
CLA.”10 The court held that both the vice president and
the president of NEPACCO were liable under RCRA
§ 7003(a) as persons contributing to the disposal of haz-
ardous substances. Although the president was not in-
volved in the decision to transport and dispose the haz-
ardous substances, he was liable because he was
responsible for all of NEPACCO’s operations, and,
therefore, had ultimate authority to control the disposal
of hazardous substances. Hence, the senior officers who
did not participate, as well as a lower-level employee
who actively participated, were all held personally li-
able. 

In NEPACCO, the court imposed individual liability
independent of piercing the corporate veil. The court
merely interpreted CERCLA and found that its broad
definition of “person” invited imposing liability with-
out the necessity of piercing the corporate veil. In addi-
tion, the court used RCRA’s personal liability provisions
to impose liability on a corporate officer who as share-
holder was not directly involved in the final decision
that led to the harm. Thus, senior officers and share-
holders in a closely held corporation could be held re-
sponsible for the acts of lower level employees based on
their ultimate authority to exercise control over the cor-
poration’s activities. Active participation was not neces-
sary for liability.

Under NEPACCO, the absence of day-to-day partici-
pation in the operations of the business becomes irrele-
vant where the individual defendant has ultimate au-
thority to control corporate activities.
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Related Decisions Similarly, other cases have im-
posed individual liability on shareholders and officers
when they exercised control or authority over corporate
activity.

In New York v. Shore Realty
Corp.,11 the Second Circuit
found the individual defen-
dant liable, without piercing
the corporate veil, as an “op-
erator” using the same
analysis and interpretation
of CERCLA as the Eighth
Circuit in NEPACCO. The
court noted that “an owning
stockholder who manages
the corporation . . . is liable
under CERCLA as an ‘owner or operator.’”12 Disregard-
ing the defendant’s status as a shareholder, the court
held that the individual defendant was “in charge of the
operation of the facility in question, and as such [was]
an ‘operator.’”13 Moreover, the court found liability ap-
propriate without piercing the corporate veil where the
corporate officer knowingly directed and actively par-
ticipated in the maintenance of hazardous waste.14

Although the Second Circuit followed NEPACCO in
affixing individual liability based on the exercise of con-
trol over corporate activities, the court’s finding that op-
erator liability is appropriate where the officer manages
or directs disposal of hazardous waste suggests that, ac-
cording to the Second Circuit, the exercise of control
should specifically relate to the management of, or par-
ticipation in, hazardous waste operations in order to
find operator liability. In this regard, Shore Realty may
also be included among those cases employing the “ac-
tual participation” standard discussed below.

Liability When Control Is Exercised Federal district
courts have premised liability on the factor of control or
authority.

In United States v. Carolawn Co.,15 the federal court in
South Carolina ruled that a corporate official with con-
trol and authority over the activities of a facility or who
participated in the management of a facility may be in-
dividually liable under CERCLA § 107 despite the cor-
porate character of the business. In denying the individ-
ual defendants’ motions to dismiss the government’s
complaint for failure to state a claim against them, the
court stated that CERCLA imposes personal liability
against corporate officials who are responsible for daily
operations. The court further noted that CERCLA
broadly defines “persons” who are subject to liability as
including individuals, and that an “owner” or “opera-
tor” may be an individual or a corporation. Hence “to

the extent that an individual has control or authority
over the activities of a facility from which hazardous
substances are released or participates in the manage-
ment of such a facility, he may be held liable for re-
sponse costs . . . notwithstanding the corporate charac-
ter of the business.”16

In Vermont v. Staco, Inc.,17

individual liability as
against some defendants
was found under CERCLA
based solely on such defen-
dants’ positions of ultimate
authority within a rather
complex corporate struc-
ture. For some defendants,
there was no allegation that
the individual defendant ac-
tively participated in the

wrongful acts. The court found the individual defen-
dants were “owning and managing stockholders, [and]
personally liable in their respective executive capacities
in the corporate structure.”18 The court further held that
“each individual defendant here was either personally
involved in the corporate acts of Staco, or was in a posi-
tion as a corporate officer or major stockholder, to have
‘ultimate authority to control’ the proper handling of
mercury at the Staco plant.”19

In Kelley ex. rel. Michigan Natural Resources Commis-
sion v. Arco Industries Corp.,20 a court in Michigan im-
posed individual liability based solely upon a defen-
dant’s position of control and authority. The Arco court
found that the State of Michigan had stated a valid claim
under CERCLA by alleging that one defendant had
“overall responsibility for operation and management”
and that the other defendant “directly” oversaw the op-
erations and management of the plant. The court denied
defendant’s summary judgment motion since power or
authority, responsibility, control and involvement were
factors to be considered.21 Here, as in NEPACCO, direct
officer participation was not relevant to the Arco deci-
sion. There was no allegation that the individual defen-
dant actively had participated in the act. In fact, the se-
nior officer had no particular involvement except that,
as chairman of the board, he had ultimate authority over
the operations of two plants.

In Idylwoods Associates v. Mader Capital,22 the federal
court in western New York considered a summary judg-
ment motion for personal liability under CERCLA even
though the individual controlling shareholder (“Wolf-
son”) of the co-defendant corporation owned the conta-
minated property for only three days. Wolfson owned
11% of the stock and combined with other family mem-
bers, the Wolfson family held approximately 39% of the
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stock of the corporation. On December 18, 1959, Wolfson
purchased 269 acres on which an inactive waste dis-
posal site was located. On December 21, 1959, Wolfson
conveyed his interest in this property to four couples
who soon thereafter conveyed their interest to another
co-defendant, Witben Realty Corporation.

Wolfson, as a shareholder only, was a paid consultant
to the corporation and had a business and personal re-
lationship with the officers and directors of the corpora-
tion. Although Wolfson attempted to portray himself as
a hands-off consultant to the corporation, available only
on an as-needed basis, evidence showed that Wolfson
was the controlling shareholder, that he was in daily

contact with the management of the corporation, and
that he made recommendations to the operating officers
and to its board of directors. Although the court found
that one could draw a reasonable inference from the
record that Wolfson managed and controlled the corpo-
ration, it denied summary judgment against him
brought by a co-defendant because genuine issues of
material facts existed regarding whether Wolfson could
be found to have managed the affairs of the corporation
to such an extent that he would be liable as an owner or
operator under CERCLA.23

No Liability Without Actual Exercise of Control
Two decisions have established the principle that the
mere authority to control the operations of the facility is
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CERCLA vs. Navigation Law
CERCLA was enacted to provide for the cleanup

of hazardous waste sites and spills. Its chief objec-
tive is to “‘initiate and establish a comprehensive re-
sponse and financing mechanism to abate and con-
trol the vast problems associated with abandoned
and inactive hazardous waste disposal sites.’”1

The purpose of the N.Y. Navigation Law is “to
ensure prompt and effective cleanup of environ-
mental pollutants.”2 The Navigation Law applies to
petroleum spills only while CERCLA applies to
those hazardous substances, specifically excluding
petroleum, as defined under the statute.

CERCLA facilitates hazardous waste site
cleanups by placing the financial responsibility for
cleanup on those responsible for the waste.3 Simi-
larly, Navigation Law § 181(5) permits “any injured
person” to bring a claim against one who actually
caused or contributed to the discharge.4

Both statutes provide for the establishment of a
fund to finance hazardous waste cleanups.5 Finally,
both statutes provide for government and private
lawsuits against responsible parties for reimburse-
ment holding owners and operators of polluting fa-
cilities strictly liable for damages.6

One difference is the particular statutory scheme
each statute employs for attaching liability to a
party. 

Specifically, liable parties under CERCLA are:
(1) the owner or operator of the polluting facility, (2)
the owner or operator at the time the hazardous ma-
terials were disposed of at the facility, (3) any person
who arranged by contract, agreement, or otherwise
for disposal, treatment, or transport of the haz-
ardous substances, and (4) any person who accepts
or accepted such substances for transport to a facil-
ity which that person selected.7 On the other hand,
the Navigation Law simply imposes liability on
“any person who has discharged petroleum.”8

CERCLA defines “owner or operator” as any per-
son owning or operating a facility,9 and the defini-
tion of “person” includes an “individual.”10 In con-
trast, the Navigation Law defines “person” as an
individual as well as a corporation.11 Thus, although
each statute employs a different statutory scheme,
the specific objective of affixing liability to one who
caused or contributed to the environmental damage
is, in substance, the same.

1. United States v. R.W. Meyer, Inc., 889 F.2d 1497
(6th Cir. 1989) (quoting H.R. Rep. No. 1016(I),
96th Cong., 2d Sess. 22 (1980)), cert. denied, 494
U.S. 1057 (1990).

2. White v. Long, 85 N.Y.2d 564, 569, 626 N.Y.S.2d
989 (1995).

3. Walls v. Waste Resource Corp., 823 F.2d 977, 981
(6th Cir. 1987).

4. See White, 85 N.Y.2d at 569.

5. 26 U.S.C. § 9507; N.Y. Navigation Law § 179
(“Nav. Law”).

6. 42 U.S.C. § 9607(a); Nav. Law § 181.
7. 42 U.S.C. § 9607(a).
8. Nav. Law § 181(1).
9. 42 U.S.C. § 9601(20)(A).
10. 42 U.S.C. § 9601(21).
11. Nav. Law § 172(14).
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not enough to affix liability if there has been no actual
exercise of that authority. 

Lenders who hold security interests are one benefi-
ciary of this principle. CERCLA provides a liability ex-
emption for those who hold “indicia of ownership pri-
marily to protect [a] security interest.”24 This “secured
creditor” exemption to the definition of owner or oper-
ator insulates holders of security interests against liabil-
ity when they seek to protect their security interests
upon a debtor’s default in real or personal property. 

This situation was addressed by In re Bergsoe Metal
Corp.,25 where the Ninth Circuit rejected the imposition
of CERCLA “owner” liability on a corporate creditor
who had a secured interest in the assets of the operator
of the facility. The court said the focus must be on the
creditor’s actual activity, not the unexercised rights it
may have, and held that there must be some actual man-
agement of the facility before a secured creditor can be
held liable for action or inaction that results in the dis-
charge of hazardous wastes.26

Similarly, in New York v. Exxon Corp.,27 the Southern
District of New York held that the mere authority to con-
trol the operations of a facility was insufficient for lia-
bility where there had been no actual exercise of such
control. This distinction is consistent with the contrast-
ing circumstances in Idylwoods, where the Western Dis-
trict of New York found evidence that the controlling
shareholder was in daily contact with management and
made recommendations to the operating officers and to
the company’s board, thereby exercising his control.

Actual Participation
The cases employing the “actual participation” stan-

dard have imposed personal liability where the evi-
dence indicated that the individual officer/shareholder
actually participated in the operations of the facility.

In United States v. Mottolo,28 the government sought
reimbursement from various chemical companies and
the owner and operator of a hazardous waste site for re-

sponse costs incurred in connection with the cleanup of
the waste site. Richard Mottolo had bought the site in
1964, and in 1973 he purchased a company whose pri-
mary business was cleaning drains, septic tanks and
grease traps. From 1975 on, although neither Mottolo
nor the company had a license to haul hazardous waste,
the company contracted to dispose of chemical wastes,
which were dumped at the site. Until he incorporated
the company in 1980, Mottollo had run it as a sole pro-
prietorship, arranging for the transportation of chemical
wastes to the site and at times driving tank trucks of
waste himself.

Ruling on the government’s motion for summary
judgment, the federal court in New Hampshire held
that Mottolo, as the individual owner and operator of
the waste site, could not escape personal liability by
using the corporate form as a shield. The court noted
that although the corporate form is generally recog-
nized for most purposes, it may not be used to thwart
federal legislative policies as, for example, with CER-
CLA whose expressed goal is to ensure “‘that those re-
sponsible for problems caused by the disposal of chem-
ical poisons bear the costs and responsibility for
remedying the harmful conditions they created.’”29 The
court reasoned that this goal would be frustrated be-
cause an unincorporated violator could escape liability
merely by changing company structure.30

Similarly, in United States v. Ward,31 in disregarding
the corporate form, a federal court in North Carolina
found the individual defendant personally liable under
CERCLA § 107(a) for being responsible for the day-to-
day operations of the corporation and for participating
in arranging for the disposal of the PCB fluids. Follow-
ing the NEPACCO analysis and citing the broad defini-
tion of “person” under CERCLA, the court reasoned
that, as a result of his personal involvement in the deci-
sions regarding disposal of the hazardous waste, Ward
was a “person” who “‘arranged for disposal or treat-
ment, or arranged with a transporter for disposal or
treatment’ of the generators hazardous substances.”32
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This also satisfies both the “authority to control” and the
“actual participation” standards discussed below.

In Columbia River Service Corp. v. Gilman,33 the plain-
tiff sued the individual and corporate defendants as
owners or operators under CERCLA § 107(a) to recover
response costs for cleanup of hazardous substances. In
its decision, a federal court in the State of Washington
applied the principle set forth in NEPACCO that persons
who are officers, directors, shareholders and employees
of a corporation may be personally liable as an operator
under CERCLA for activities over which they had direct
control and supervision.34 Moreover, the court referred
to NEPACCO in finding that individual personal liabil-
ity depends on several factors, namely capacity to
timely discover discharges, capacity to prevent and
abate damages, and the power to direct activities of per-
sons controlling the mechanism causing pollution.35

In Levin Metals Corp. v. Parr-Richmond Terminal Co.,36 a
federal court in northern California granted summary
judgment to a minority shareholder of a corporation,
dismissing the CERCLA claim against him on the
ground that there was no evidence showing that he was
involved in the affairs of the facility or its operations.
Nor was there any evidence that such shareholder ever
exercised control over the affairs of the companies that
did operate the facility, or that he was otherwise inti-
mately involved in those companies’ operations.37

In United States v. Amtreco, Inc.,38 the corporate defen-
dant and its sole owner and shareholder were sued
under CERCLA for recovery of cleanup costs in connec-
tion with contamination resulting from the treatment of
wooden fence posts at a manufacturing facility. In find-
ing personal liability against the individual shareholder,
a federal court in Georgia found that the individual
shareholder controlled all corporate decisions: he had
the authority to hire and fire employees at the site and
to direct their activities; he dealt with customers from an
office on the site; and he actively participated in the
wood-treating process by personally purchasing raw
materials for the wood treating operations. Because the
shareholder actively participated in the management of
the defendant corporation, he was liable as an owner
and operator under CERCLA under the “actual partici-
pation” standard.39

Effects of the Bestfoods Decision In United States v.
Green,40 a case decided after the Supreme Court’s Best-
foods41 decision, the government had sued a resin manu-
facturer and its principal owner under CERCLA to re-
cover response costs incurred in connection with the
release of hazardous substances into the environment
from the manufacturer’s facility. The individual defen-
dant asserted as an affirmative defense that despite his
ownership and control over the facility he did not en-
gage in any illegality that would justify imposing liabil-
ity on him personally for the acts of the corporation. The
United States asserted that the individual defendant
was liable under CERCLA because he exercised control
over corporate activity. 

Relying on Bestfoods, the federal court in western
New York denied the plaintiff’s motion to dismiss the
defendant’s affirmative defense. It construed the defen-
dant’s assertion of no illegality as a denial that he par-
ticipated in the management of the facility’s pollution
control operations including decisions relating to haz-
ardous waste disposal and environmental compliance,
finding that if proved at trial this defense would insu-
late him from liability.42 The court thus departed from
the standard of liability employed in Idylwoods, where
evidence of the individual defendant’s exercise of con-
trol or authority over general corporate activity was suf-
ficient to affix operator liability to an officer of the cor-
poration. By relying on Bestfoods, however, the court
was saying that more than general authority was neces-
sary; the defendant would also have to be found to have
been actively involved in decisions related specifically
to hazardous waste handling and environmental com-
pliance. The Western District of New York is one of at
least two courts that have applied the Bestfoods standard
for determining operator liability of corporate officers
under CERCLA.

In Carter-Jones Lumber Co. v. Dixie Distributing Co.,43

the landowner brought a cost-recovery action against
defendant and its sole shareholder for reimbursement of
costs incurred in the cleanup of hazardous waste. The
Sixth Circuit found the individual liable as an arranger
because he played an active role in arranging for dis-
posal and participating in activity that resulted in the re-
lease of hazardous substances in his capacity as an offi-
cer of defendant corporation. Thus, he satisfied the
Bestfoods standard that an officer must have participated
in operations relating to disposal of hazardous waste be-
fore individual liability may be imposed.44

As the Green and Carter-Jones decisions illustrate, it is
likely that an increasing number of circuit and district
courts will adopt the Bestfoods standard—i.e., examining
whether the parent or officer directly participated in
hazardous waste operations—when determining the li-

30 Journal |  May 2000

It is likely that an increasing
number of circuit and district
courts will adopt 
the Bestfoods standard.

CONTINUED ON PAGE 32



32 Journal |  May 2000

ability not only of owners and operators but also of
“arrangers” and even “transporters” as responsible par-
ties under CERCLA.

Failure to Prevent
The cases employing the “failure to prevent” stan-

dard have imposed personal liability where the evi-
dence shows that the individual officer or shareholder
failed to take steps to abate or avoid hazardous waste
contamination.

A leading case in the “prevention” standard line of
cases is Kelley v. Thomas Solvent Co.45 In articulating a
standard for deciding whether a defendant individual
in a close corporation could have prevented or abated
the hazardous waste discharge, the federal court in
western Michigan suggested that one focus on “the cor-
porate individual’s degree of authority in general and
specific responsibility for health and safety practices, in-
cluding hazardous waste disposal.”46 The court further
advised looking at such evidence as the individual’s au-
thority to control waste handling practices, responsibil-
ity undertaken for waste disposal practices and respon-
sibility neglected, as well as affirmative attempts to
prevent unlawful hazardous waste disposal including
whether the individual made any effort to avoid or
abate hazardous waste contamination.47

Thus the focus in Thomas Solvent is largely on the
question of whether the corporate individual could
have prevented the hazardous waste discharge. The key
to this determination, according to the court, was the ex-
tent to which an individual was involved in the actual
waste disposal practice and the explicit responsibility
undertaken by “job description or agreement” as a
means of determining one’s ability to prevent haz-
ardous discharges.48

The Extremes
There are also courts that refuse to impose liability

unless the corporate veil is pierced and those that find
individual liability even in the absence of control or ac-
tive participation.

In Joslyn Corp. v. T.L. James & Co.,49 the federal court in
western Louisiana, without discussing the facts in a
1988 decision, rejected outright the decisions of other
courts holding that corporate officers may be individu-
ally liable independent of the corporate veil. The court
held that the corporate form with limited liability for
shareholders “is a doctrine firmly entrenched in Ameri-
can jurisprudence that may not be disregarded absent a
specific congressional directive. Neither the clear lan-
guage of CERCLA nor its legislative history provides
authority for imposing individual liability on corporate
officers.”50

While individual liability is nonetheless a question of
state law, it remains to be seen whether the federal court
in Louisiana would retreat from this position in a proper
case that presented circumstances similar to those in the
Supreme Court’s 1998 decision in Bestfoods. 

At the other end of the spectrum, in Nurad, Inc. v.
William E. Hooper & Sons Co.51 the federal court in Mary-
land imposed liability on an officer and shareholder of a
company upon whose property a tenant operated a pol-
luting facility. Here, there was no finding that the indi-
vidual actually participated in facility operations or oth-
erwise had the authority to control the operations of the
company responsible for the site. 

Broad Definitions of “Person” With the exception of
Joslyn, the federal courts have widely interpreted CER-
CLA as having a broad definition of “person” which in-
cludes individuals. The courts are also willing, if certain
standards are met, to disregard the traditional protec-
tion offered by the corporate form. By relying on key
words such as “ultimate authority” and “control over
the operations,” these courts displayed a willingness to
impose liability on senior officers and stockholders for
the acts of lower level employees, even in the absence of
direct officer participation.

None of the decisions have attempted to distinguish
liability based on the quantity of shares owned; minor-
ity shareholders as in Staco were equally liable as were
majority shareholders. All of the decisions involved
closely held corporations where the shareholders were
active in the business or should have known of illegal
activity. Moreover, the “authority to control” cases gen-
erally relied on certain recurring factors in affixing per-
sonal liability: (1) the individual’s degree of authority
within the corporation; (2) the individual’s specific re-
sponsibility for safety and health practices, including
hazardous waste disposal; and (3) the responsibility un-
dertaken by the individual for waste disposal prac-
tices.52

In light of Green and Carter-Jones, the federal courts
are beginning to adopt the Bestfoods standard for opera-
tor liability under CERCLA. As more of these courts fol-
low Bestfoods, a more uniform standard of individual li-
ability will emerge. Ultimately, it appears the weight of
authority in future cases will lean to a standard of “ac-
tual participation,” not just in general corporate activity,
but specifically, in hazardous waste handling and envi-
ronmental compliance matters. 

New York Common Law
Notwithstanding these federal cases, New York com-

mon law has developed some basis for imposing indi-
vidual liability in environmental cases without the ne-
cessity of piercing the corporate veil.

CONTINUED FROM PAGE 30
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New York courts generally disregard the corporate
form reluctantly,53 and only when the opposing party
shows that the corporate form is being used fraudu-
lently or as a means of carrying on business for personal
rather than corporate ends.54 However, New York courts
have held that a corporate officer who controls corpo-
rate conduct and actively participates in that conduct is
liable for the torts of the corporation.55

Bellinzoni v. Seland56 is just one in a line of New York
cases standing for the proposition that personal liability
will be imposed on an officer who participates in tor-
tious conduct on behalf of the corporation. The Appel-
late Division, Second Department, reversed the lower
court’s judgment granting defendant’s motion to dis-
miss the complaint in a negligence action to recover
damages for personal injuries. Citing a line of cases
dealing with the personal li-
ability of a corporate officer,
the court held that an “offi-
cer of a corporation . . . who
participates in the commis-
sion of a tort by the corpora-
tion is personally liable
therefor.”57 The court based
its decision on defendant’s
personal supervision and
participation in the construc-
tion work that the plaintiffs
alleged was performed neg-
ligently.

In Clark v. Pine Hill Holmes, Inc.,58 the Appellate Divi-
sion, Fourth Department affirmed the trial court’s judg-
ment that Pine Hill Holmes, Inc. and its corporate offi-
cer were jointly and severally liable for failure to
construct the plaintiff’s home in a workmanlike manner.
The court’s affirmance was based on the general rule
that an officer of a corporation who participates in the
commission of a tort by the corporation is personally li-
able therefor. The court also found that an officer is not
liable for the negligence of the corporation merely be-
cause of his relationship to it. Moreover, it must be
shown that the officer participated in the wrongful con-
duct.59

In State v. Amicucci,60 a case dealing with an officer
and sole shareholder of a corporation charged with pe-
troleum contamination under the N.Y. Navigation Law,
the court declined to use the reasoning in Shore Realty
and other federal cases to impose liability because those
decisions relied on CERCLA, which does not apply to
petroleum contamination. Nevertheless, the court im-
posed liability by relying on the Pine Hill and Bellinzoni
decisions, holding that a corporate officer may be per-
sonally liable if it can be shown that he participated in
the commission of a tort by the corporation.61

Taken as a whole, these cases illustrate the common
law principle that in New York the actual participation
standard prevails, and individual liability may be im-
posed for individual participation in tortious conduct of
the corporation without piercing the corporate veil.

New York Reliance on Federal Law
More recently, there are indications that New York

courts are prepared to go beyond common law princi-
ples and rely on federal case law in certain circum-
stances.

This use of federal law is illustrated by Malin v. Bill
Wolf Petroleum Corp.,62 a 1999 decision by the Supreme
Court in Nassau County. It relied on federal case law in-
terpreting CERCLA in deciding to impose liability on an
officer/shareholder of a close corporation under provi-
sions of New York’s Navigation Law. Unlike the Am-

icucci case, where the court
declined to draw on CERCLA
case law, the Malin court was
willing to make a comparison
between the state Navigation
Law and CERCLA. The deci-
sion was the first to use the
Navigation Law as the basis
for holding an individual
shareholder of a close corpo-
ration liable for cleanup costs
without piercing the corpo-

rate veil. The costs resulted from a petroleum spill on
property leased and maintained by corporations owned
by a shareholder.

The facts of the case provide an insight into circum-
stances in which liability will be found. In 1957, pur-
suant to a lease agreement with Mobil Oil Co., and in ac-
cordance with plans and specifications supplied by
Mobil, plaintiff Ann Malin constructed a gasoline ser-
vice station with four underground storage tanks on
property she owned. When the lease expired, Ann
Malin leased the property to defendant, 2001 First Ave.
Corp. owned and controlled by defendant Cary Wolf.
Defendant BW Realty Corp., also controlled by Wolf,63

purchased the four underground storage tanks and
other miscellaneous equipment at the station from
Mobil.

As tenant, 2001 subleased the property to various
dealers who operated a gasoline service station on the
property. The subleases did not relieve 2001 of its oblig-
ations under 2001’s master lease with Ann Malin to
“comply with all statutes, ordinances, rules, orders, reg-
ulations and requirements of the federal, state, county,
town village or local authorities” pertaining to the
property; 2001 remained responsible and liable to Ann
Malin for such breaches.

Taken as a whole, these cases 
illustrate the common law 
principle that in New York 
the actual participation standard
prevails, and individual liability
may be imposed.
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The subleases of 2001 required the subtenants to pur-
chase all gasoline from Amoco through defendant Bill
Wolf Petroleum Corp. as broker, which also received a
commission on all gasoline sales. During the lease term,
employees of Wolf Petroleum visited the site at least
once a month and oversaw operations, acting as liaison
between the subtenants and Amoco.64

In 1983, Cary Wolf arranged to have the under-
ground gasoline storage tanks tested. The tests revealed
that two of the tanks were corroding. The following
year, Cary Wolf arranged for the removal and replace-
ment of those two gasoline storage tanks under the
oversight of one of Wolf Pe-
troleum’s employees.

Around this time, BW Re-
alty transferred ownership of
the underground tanks to de-
fendant Route 109 Service
Stations Inc., another Wolf-
controlled corporation. In
1991, as a result of Suffolk
County’s enforcement efforts
to bring the station’s tanks
into compliance with the Suffolk County Sanitary Code,
Wolf Petroleum insisted that Ann Malin share the cost of
bringing the tanks into compliance. Ann Malin refused,
noting that under the parties’ master lease agreement
the tanks were the responsibility of 2001. When no one
responded to Suffolk County’s enforcement efforts, Suf-
folk County cited Ann Malin along with two of the cor-
porations controlled by Cary Wolf for non-compliance.
When Cary Wolf was unable to negotiate with Ann
Malin a new lease agreement having lower rent pay-
ments to defray the costs of the contamination cleanup
and replacement of the tanks, defendant 2001 aban-
doned the property.65

In December 1992, Ann Malin arranged to have three
underground gasoline storage tanks, a fuel oil tank and
a waste oil tank excavated. The excavation of the tanks
revealed extensive petroleum contamination. Although
the New York State Department of Environmental Con-
servation asked Ann Malin and defendants 2001, Route
109 and Wolf Petroleum, among others, to remediate the
site, only Malin responded. Cary Wolf and the Wolf-con-
trolled corporations denied any responsibility for the
petroleum discharge.66

Ann Malin thereupon brought an action against Cary
Wolf individually and against his corporations under
Navigation Law § 181(5) to recover cleanup costs and
indirect damages incurred in the remediation of petro-
leum contamination. The court granted summary judg-
ment to Ann Malin against both the Cary Wolf-con-
trolled corporations and Cary Wolf individually on the
issue of liability. As to Cary Wolf’s individual liability as

an owner and operator, the court, while noting it could
find no case directly on point, reasoned that the statu-
tory language of the Navigation Law does not preclude
the imposition of individual liability. Noting that Navi-
gation Law § 181(5) permits a claim by the injured per-
son against the person who has discharged the petro-
leum, the court found that “under the circumstances
found here, the imposition of individual liability upon
defendant Cary Wolf is most appropriate.”67

Although the Navigation Law does not specifically
address whether a court may hold a corporate officer or
shareholder individually liable for cleanup costs, the

Malin decision addressed the
issue by looking for guidance
in the federal cases that have
interpreted similar federal
environmental statutes. Simi-
lar to the federal courts, the
Malin court weighed the
need to preserve traditional
corporate principles with the
need to ensure that those
who have actually caused or

contributed to environmental damage are held respon-
sible under the Navigation Law. Thus, the issue before
the court was how to resolve the tension between affix-
ing liability to one who caused or contributed to the dis-
charge and the traditional protection of the corporate
structure.

The Malin court resolved this tension by relying on
Shore Realty,68 Idylwoods69 and the federal cases inter-
preting CERCLA. The Malin court noted that Cary Wolf
was president of the defendant corporations, he was
personally involved with the stations’ operations, he
had total responsibility for the underground gasoline
storage tanks, and he made all decisions with respect to
environmental compliance.70 Based on these factors, the
Malin court found that Cary Wolf participated in, and
was directly responsible for, all of the defendant corpo-
rations’ operations, and he had ultimate authority to
control the disposal and discharge of the companies’
hazardous substances. He was, therefore, a person who
qualified as a discharger of petroleum under the Navi-
gation Law.71

By looking to Wolf’s authority to control all aspects of
the operations of the Wolf-controlled companies, the
Malin court, within the context of the Navigation Law,
was able to resolve the tension between recognizing the
traditional corporate structure and holding individual
polluters responsible for the damage they cause. Al-
though the Malin court did not discuss Wolf’s ultimate
power to prevent contamination, its emphasis on Wolf’s
personal involvement with all aspects of the station’s
operation, suggests that it could have predicated liabil-

Sensible corporate risk
management practices should
include a thoughtful, 
well-planned petroleum and
hazardous waste disposal policy.
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ity upon Wolf’s failure to make any effort to prevent or
abate hazardous waste contamination.

Future New York cases will have to determine
whether liability can be predicated upon a more narrow
scope of factors; for example, whether the evidence sat-
isfies only the ultimate authority or failure to prevent
standard. 

Conclusion
In view of the standards of individual liability for en-

vironmental contamination that have evolved under
federal case law, corporate clients need to be advised of
the potential individual liability risks for hazardous
waste contamination under CERCLA, and, in light of
the Malin decision, for petroleum contamination under
New York’s Navigation Law. 

Given the courts’ willingness to look beyond the cor-
porate form, shareholders and high-ranking officers
with responsibility for operating a company should con-
duct an internal review of all hazardous waste handling
practices. Sensible corporate risk management practices
should include a thoughtful, well-planned petroleum
and hazardous waste disposal policy including the
maintenance and periodic testing of underground stor-
age tanks.

Some time and expense spent now devising an envi-
ronmental policy geared to the safe handling and avoid-
ance of petroleum and hazardous substance contamina-
tion could save many times that amount later in cleanup
costs, litigation costs and headaches.
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Adjournments in State Civil Practice:
Courts Seek Careful Balance

Between Fairness and Genuine Needs
BY STEPHEN G. CRANE AND ROBERT C. MEADE JR. 

We know that we should not put off until to-
morrow what we can do today. But in the
busy lives of civil practitioners, postponement

is occasionally necessary.
The judge’s job in the first instance is to secure justice

to the parties in each case. Under some circumstances,
justice may require that a party be given additional
time, and at others that an adjournment be denied lest
the adversary be prejudiced. This involves a careful bal-
ancing of factors that are considered in this article.

Attorneys may sometimes wonder why judges are
not more generous with adjournments. In the busier
metropolitan areas of the state, it might be asked, will
there not always be many more cases to be addressed
even if adjournments are accorded with great liberality? 

It is a source of continual frustration to trial judges
that attorneys too often fail to act upon what they must
know at some level—that if an adjournment is granted
in one case, parties in other matters and the court itself
can be adversely affected. Even in a very busy court, in-
deed especially there, schedules must be made. Undo-
ing the schedule in one case can have a ripple effect on
others. If Case A is postponed, Case B may have to be
dislodged and C and D in turn. 

Furthermore, a judge is continuously faced with an
excess of work and a shortage of time. Efficiency and
conserving time, especially trial time, are critical. An ad-
journment interferes with the court’s efficiency and can
produce downtime. 

In an era of case management, a judge is also obliged
to keep a close watch on the age of the inventory. Some
delay is inevitable, but it must be kept to a minimum. If
it is not, the judge is held accountable to the public, to
the bar and to court administrators (see the box on page
39). Given the caseload carried by many judges, the
aging of an inventory can place great pressure on a
judge to hurry, and this may not benefit the cause of jus-
tice.

Adjournments in General
Adjournments cannot be granted willy-nilly. Nothing

makes a judge see red more easily than the lawyer who

answers a calendar call with, “I don’t really have au-
thority to discuss this case; I was sent here to get an ad-
journment.”1 Regardless of the stage of the case, the at-
torney requesting an adjournment must have a good
reason for doing so. The more critical the point in the
case, or the longer the adjournment sought, the better
this reason must be. If another party to the case will suf-
fer from the adjournment, then the reason must out-
weigh the possible prejudice. 

What is a good reason will depend upon many cir-
cumstances. As a general rule, however, counsel should
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not seek a postponement because of self-created circum-
stances. If an attorney fails to prepare, to request neces-
sary discovery at the proper time, to proceed with pre-
trial proceedings with dispatch, to retain an expert, or to
keep witnesses informed of the court’s schedule, that at-
torney may well find an unsympathetic bench. 

Furthermore, an attorney seeking an adjournment
should be prepared to proceed in the event it is denied.
It is improper to presume that the application will in-
evitably be granted and ac-
cordingly to fail to prepare.
Counsel should also be sure
to review the rules of the
court. It is highly disconcert-
ing to a judge to have an at-
torney seek an adjournment
without having consulted
relevant court rules. Nowa-
days these can be found in a
variety of places, including
the Internet, so there is little
excuse for a casual attitude.

Counsel also should follow this golden rule—always
let the adversary and the court know as soon as possible
about a difficulty on which an adjournment request may
be founded. This is a matter of courtesy and respect.
But, it is also in the interests of the applicant because it
minimizes possible assertions of prejudice by the adver-
sary and the risk of judicial annoyance. 

Adjournments Prior to Trial
The earlier in the life of a case an adjournment is

sought, the more likely it is to be granted. As a case ages,
a judge feels increasing need to see to its disposition,
thus magnifying the substantiality of the reason re-
quired for its adjournment. 

Adjournment of Motions Civil practice cannot pro-
ceed without the reasonably easy adjournment of mo-
tions. The time periods set forth in the N.Y. Civil Prac-
tice Law and Rules (CPLR) are often too short to satisfy
the practical needs of busy practitioners. The attorney
who initiates the motion can generally choose a date
when it is convenient. But, at the moment a motion is
unexpectedly made in a case, an opposing attorney is
likely to have commitments in other cases, whether tak-
ing depositions or preparing or opposing motions, ar-
guing appeals or conducting trials, not to mention other
professional tasks. And, the moving attorney will be
similarly situated when it comes time to reply.

Beyond scheduling conflicts that require adjourn-
ments, the complexity of the motions themselves may
raise the need for time extensions. Frequently, motions
such as applications to dismiss or for summary judg-
ment demand more research and writing than can be ac-

complished properly within the CPLR time frames.
Judges do not seek motions submitted hastily at the ex-
pense of sound supporting or opposing papers. So, ad-
journments are a fact of life.

The Uniform Rules for the New York State Trial
Courts do set a limit, however, on how generous the
court will be or allow the parties to be to one another.
Rule 202.8(e) provides that there shall be no more than
three stipulated adjournments for a total of 60 days un-

less the court specifically
provides for further time in
advance. This rule is moti-
vated by experience with the
unduly slow-moving mo-
tion. Such motions can lead
to serious delay. Attorneys
who procrastinate on one
motion may well be inclined
to do so on the next. Months
can turn into years. Al-
though weighty motions, of
course, require more time

than applications to compel depositions, change venue,
or the like, how many motions for summary judgment,
even embracing all issues in the whole case, really re-
quire six months to brief?

Courts generally are quite reasonable when it comes
to granting adjournments on motions. Probably the
greatest source of difficulty for the court in this area in-
volves over-aggressive, unprofessional attorneys who
refuse to extend one another basic courtesies. Disputes
over adjournments on motions are almost never justi-
fied. Unfortunately, they occur. Sometimes attorneys
will deny a legitimate request for additional time merely
to be difficult or “because my client told me to.” Some
litigators will obtain an adjournment on consent and
later decline to return the courtesy. It is rare that a judge
will refuse to consider papers submitted on motions
(sur-replies apart). Jockeying for advantage or sheer ob-
stinacy and lack of courtesy by attorneys do little except
win them a black mark with the court.

Judges generally will grant reasonable accommoda-
tions to counsel when it comes to argument of motions.
Because argument may be scheduled by the court with-
out advance consultation with counsel, scheduling con-
flicts can arise through no fault of the attorneys. Rea-
sonable adjournments, accordingly, are appropriate.
However, given the time constraints under which the
court must operate, these cannot be overly extensive,
preferably a week or two. Counsel would be well ad-
vised to keep this in mind when seeking adjournments
on motions.

Some judges may be a “hot bench,” that is, they may
review motion papers before argument. Attorneys
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should be mindful of this and show respect for the
judge’s time. It is a great trouble and discourtesy to such
a judge for an attorney to appear in court at the hour ap-
pointed for argument and ask for an adjournment. That
attorney is asking the judge to review the papers twice.
It is even worse if the attorney sends a messenger to
make the plea. Such a tactic is also discourteous to op-
posing counsel. Counsel should inform the adversary
and the court as early as possible of a problem with a
scheduled date.

Adjournments of Conferences In our era of active
case management, court conferences are a staple of pro-
fessional life. In the pre-note-of-issue phase, preliminary
conferences set the basic direction of the case. This is
confirmed or modified as circumstances require at com-
pliance or status conferences. 

It is important that the preliminary conference take
place with dispatch. Even though there is nothing to
prevent attorneys from proceeding with disclosure in
the absence of it, experience shows that, all too often,
cases will drift without judicial direction at the outset.
Accordingly, Uniform Rule 202.12(b) provides that a
date shall be fixed for a preliminary conference to take
place within 45 days after the filing of the Request for
Judicial Intervention (RJI). Uniform Rule 202.19 was re-
cently added to the Uniform Rules as part of the Com-
prehensive Civil Justice Program (CCJP), announced by
the Unified Court System in March 1999. This rule pro-
vides that a preliminary conference shall be conducted
within 45 days after filing an RJI. Sometimes, of course,
an RJI is accompanied by a significant motion, which
may affect the parameters of disclosure or even moot
the case. It may be appropriate in such instances to ad-
journ the conference until the motion is resolved. In any
event, adjournments of preliminary conferences may be
appropriate for the same reasons discussed in connec-
tion with motions. But, given the path-setting function
of this conference, it is important that adjournments be
brief, e.g., a week or two. 

The preliminary conference is an occasion to address
settlement, or, at least, to narrow the issues. Whatever
disclosure schedule is useful to advance the case fairly
and rapidly, including disclosure in stages, should be is-
sued.2 Under the CCJP, the court will assign a case to a
Differentiated Case Management (DCM) track, or con-
firm the track selection made by the filing party in the
RJI, a new form of which became effective January 31,
2000. The track selection will determine the deadline by
which disclosure is to be completed—8, 12 or 15 months
in expedited, standard, or complex cases, respectively.3

The court will issue a preliminary conference order set-
ting the dates by which items of disclosure are to be
completed within the relevant overall deadline.4 A com-
pliance conference date shall be set forth in the order of

DCM cases (no later than 60 days prior to the date for
completion of discovery)5 so that the court can monitor
progress of discovery, explore settlement, and fix a
deadline for filing the note of issue. 

In contrast with the preliminary conference date, the
parties can select a compliance conference date to suit
their convenience. In any event, they know the date
months in advance. There is, thus, less reason to grant
an adjournment of such a date than of the preliminary
conference date or of a return date or argument on a mo-
tion. Furthermore, the compliance conference is a tool to
promote efficient progress in the pretrial phase of the
case and to minimize delay. By that date, much, some-
times all, discovery is to have taken place. The court,
therefore, must be parsimonious about granting ad-
journments. An attorney seeking an adjournment of
such a conference should have a good reason—a gen-
uine problem that arose without counsel’s fault—and
any adjournment should be brief, e.g., a week or two.
This is true even if the request is on consent of all par-
ties.

Adjournments of Discovery Deadlines Another sort
of request for adjournment crops up with frequency in
the pre-note-of-issue phase of the case—the request to
adjourn discovery deadlines. This is sought, not because
of conflicts in counsel’s schedule, but, as with motions,
because counsel needs more time to complete appointed
tasks.

The court has broad discretion to supervise discov-
ery, including fixing deadlines and ruling on requests
for additional time in which to conduct disclosure.6 Re-
quests for adjournments of discovery deadlines are a
major problem for our court system. The preliminary
conference order usually contains deadlines for con-
ducting phases of discovery and for all disclosure. Much
is riding in every case on adherence to deadlines. Un-
fortunately, it is very common, at least downstate, for
discovery scheduling orders to be violated. Sometimes
the violations result in disclosure motions; in other in-
stances, the parties may appear at a compliance confer-
ence when the court finds, to its acute dismay, that there
has been noncompliance with the prior order. Obvi-
ously, a court system that is serious about providing fair
but swift justice cannot be indifferent to such situations.
This is so whether the violation was caused by efforts at
obstruction or lassitude. Attorneys should not expect
the court to countenance de facto “adjournments” of dis-
closure deadlines.7 Sanctions are appropriate in such
cases.8

The importance of complying with discovery obliga-
tions was strongly emphasized in a 1999 decision of the
Court of Appeals. Chief Judge Judith Kaye, writing for
a unanimous court in Kihl v. Pfeffer,9 upheld the dis-

38 Journal |  May 2000



missal of a complaint for failure to provide timely dis-
closure, noting:

[W]hen a party fails to comply with a court order and
frustrates the disclosure scheme set forth in the CPLR,
it is well within the Trial Judge’s discretion to dismiss
the complaint.

Regrettably, it is not only the law but also the scenario
that is all too familiar. If the credibility of court orders
and the integrity of our judicial system are to be main-
tained, a litigant cannot ignore court orders with im-
punity. Indeed, the Legislature, recognizing the need
for courts to be able to command compliance with their
disclosure directives, has specifically provided that a
“court may make such orders * * * as are just,” includ-
ing dismissal of an action (CPLR 3126). Finally, we un-
derscore that compliance with a disclosure order re-
quires both a timely response and one that evinces a
good-faith effort to address the requests meaning-
fully.10

If a party has some basis for failing to provide disclo-
sure as previously ordered, as where a witness has been
taken ill, a judge will respond reasonably. But the party
should seek an extension of a deadline from the adver-
sary and then from the court. The parties cannot extend
a court’s disclosure schedule on their own. The party
should seek approval in advance of the deadline in ques-
tion. Failing to do this not only violates a court directive,
it may also have an adverse impact on other aspects of
the court’s schedule, e.g., the other party may decline to
produce its witness because of the failure to produce the
first one; the deposition may stall for lack of compliance
with a document demand or medical record authoriza-
tions.

A common illustration of problems with “adjourn-
ments” of disclosure dates concerns depositions. Typi-
cally, the preliminary conference order provides for the
plaintiff to be deposed first and then for depositions of
defendants on staggered dates. But, if plaintiff fails to
appear, defendants may refuse to do so as well. Or, if
one defendant fails to appear, those next in line may de-
cline to submit to an EBT until that defendant appears.
These problems can cause serious delay and be quite
unfair. Parties do not have the right to adjournments by
self-help.11

Changes of Counsel A particular variation of the ad-
journment problem is presented by attempts to change
counsel. These can occur, of course, in the post-note-of-
issue phase of the case as well, where they may be even
more disruptive.

When an attorney wishes to end representation of a
party in litigation, a substitution on consent can be
made by filing a form. However, there are many occa-
sions when the attorney must move to be relieved, as
where the client can no longer be located or there are

disputes between attorney and client over the fee or the
manner in which the representation is proceeding. The
attorney seeks leave to be relieved, but granting the mo-
tion involves a stay of proceedings so that the client can
retain a new attorney.12

An attorney needs to be just as energetic in this con-
text as in others. The delay involved in affording the
client an opportunity to obtain new counsel can ad-
versely affect the progress of the case. The new attorney
may well seek a further adjournment in order to become
familiar with the case. Especially on the eve of trial, but
at other key points as well, the outgoing counsel needs
to set forth a good reason for discontinuing the repre-
sentation. Genuine and substantial differences of view
on how the representation should be conducted can
constitute such a reason. In addition, if the withdrawal
comes on the eve of trial or at some other key point,
counsel should explain why the motion for leave to
withdraw was not made earlier. It is frustrating to the
court and to the cause of justice if the outgoing attorney
turns out to have made a motion at an inconvenient
time when it could easily have been made much earlier.
If a motion is made on the eve of a pretrial conference or,
say, a few days prior to trial, but could have been made
four or five months earlier, the court is likely to be un-
sympathetic.13 Counsel again need to realize that late re-
quests of this sort may be unfair to the other side, and
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Time Constraints
on Judges

Time constraints on judges abound in the rules.
They range from CPLR 2219 (“[a]n order deter-
mining a motion relating to a provisional remedy
shall be made within twenty days, and an order
determining any other motion shall be made
within sixty days”) to Uniform Rules for the New
York State Trial Courts, Rule 202.19 (setting forth
the differentiated case management directives for
the completion of discovery in expedited, stan-
dard and complex cases) to Uniform Rules
202.12(b), 202.16(f), 202.26, 202.56(b), 202.60, and
202.64 (regulating the times within which prelim-
inary and pretrial conferences are to be held). 

Together with an overlay of the aspirational
standards and goals that the computerized Civil
Case Information System automatically gives each
case, these deadlines placed on judges represent a
tremendous pressure and a motivational prod that
undergirds their attitudes about adjournments.



they interfere with the judge’s orderly scheduling of
matters for trial, causing derivative harm to other par-
ties in other cases.

In addition, if, as sometimes occurs, the motion for
leave to withdraw is not the first substitution of counsel
in the case, the moving attorney may well encounter
skepticism on the part of the judge. A client who repeat-
edly changes attorneys may appear too fickle or too cal-
culating for his or her own good.14

If a court is of the opinion that granting a motion for
leave to withdraw and allowing the client time to find a
new lawyer would frustrate the cause of justice, the
court should deny the application. It should not grant
the motion but deny the client a chance to find a new at-
torney.15

Adjournments of Trials
Whether to adjourn a scheduled trial date or to grant

a continuance once the trial has commenced16 are mat-
ters committed to the discretion of the judge.17 The
judge needs to weigh carefully and in a balanced man-
ner all considerations relevant to the achievement of jus-
tice under the circumstances.18

Judge (then Justice) Titone wrote in one case:

It is an abuse of discretion to deny a continuance where
the application complies with every requirement of the
law and is not made merely for delay, where the evi-
dence is material and where the need for a continuance
does not result from the failure to exercise due dili-
gence. Liberality should be exercised in granting post-
ponements or continuances of trials to obtain material
evidence and to prevent miscarriages of justice.19

A judge needs to be concerned whether the other
party would be materially harmed by the delay. If the
adjournment is brief, then the harm may be insignifi-
cant, assuming the request is well-founded and not the
result of the attorney’s own conduct. Lack of an adver-
sary’s objection is a factor favoring the grant of the ad-
journment. If the adversary does object, it should artic-
ulate concretely how it will suffer harm.20 But the judge
will also have to consider whether granting an adjourn-
ment would be overly generous and adversely affect
other cases. Will other parties be penalized, in terms of
efficient preparation for trial based upon an expected
trial date or in other respects, if an adjournment is
granted in an earlier case, which will have to be tried
later, on a date originally scheduled for the trial in an-
other case? Will an adjournment create downtime for
the judge?

If trial has actually begun, it may be difficult to give
an adjournment of more than a day or two. More flexi-
bility is available in non-jury cases. As before, there
must be a good reason for the delay being sought. Be-
cause the trial is such a critical stage in the case, and it

generally takes so long to reach it, an attorney should
not seek to move it or interrupt it without a showing of
true need. Minor necessities will not suffice. And, the
reason must not be the result of counsel’s inaction or
other fault. Vacation or business plans of counsel or a
party will probably not suffice if the trial was scheduled
some time in advance.

If there have been previous adjournments of the trial
date, the attorney must expect the judge’s patience and
credulity to be increasingly tried.21 An attorney who, for
instance, obtains an adjournment of the trial to resolve a
problem with an expert will face a difficult time getting
another adjournment if the problem persists. If different
grounds are offered for a series of adjournment re-
quests, the judge is likely to wonder if the truth is not
that the party is trying to avoid the day of reckoning. 

It is true, however, that courts have ruled that the
mere grant of previous adjournments is not a basis for
denying a further request that is well-founded. If the
previous adjournments were brief and the reason for the
latest request lies outside the control of the applicant (as
where an independent medical witness has left town
and not yet returned), then a further adjournment may
be necessary to a fair process.22 Of course, the briefer the
adjournment sought, the better its prospects. Also rele-
vant is whether previous adjournments were given to
the other side. The court may find unacceptable the re-
fusal to consent of a party that itself benefited from pre-
vious adjournments.23

The following are circumstances that may well con-
stitute good reason to adjourn a scheduled trial date or
to adjourn a trial that has already commenced:

• Illness of counsel or a party. If it is the party who is
ill, the judge may require a showing that the presence of
the party is essential to fair proceedings. The judge may
also require a medical affidavit.

• Unanticipated events at trial. Events may transpire at
trial that are unanticipated even by the most diligent
and prepared counsel. Fairness may require a continu-
ance to permit some preparation to address such an
event or collection of proof to respond to it. The court
may issue an unexpected ruling that alters a party’s trial
preparation and strategy.24 A witness may testify in a
manner dramatically inconsistent with past deposition
testimony. Or a document may surface the existence of
which may have been unknown. The opposing attorney
who can show that the testimony or evidence is new
may be able to obtain the relief of a curtailed trial day,
or, perhaps, a day off from the trial to prepare ade-
quately. In some instances of this sort of surprise, the at-
torney may need to take a deposition of the witness on
an issue over a weekend, perhaps, or to contact wit-
nesses to rebut testimony that took an unexpected turn.
The graver the surprise and the more the need for op-
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posing proof, the greater the time counsel may seek. In
a jury trial context, however, the judge is obviously lim-
ited in how much time can be afforded. Even if the
judge were to grant an adjournment of a week or two,
the attorney needs, as a practical matter, to consider the
price to be paid in juror annoyance or, perhaps, a mis-
trial.25

• Unavailability of a witness. If a witness becomes ill
or otherwise unavailable, a continuance may be in
order. The witness should be identified. If illness is in-
volved, again, medical proof should be provided. Of
course, it must be demonstrated that the presence of the
witness is essential to a fair trial. The testimony should
not be cumulative. Mere speculation on this score will
not suffice.26 It must also be shown that the witness will
be available on the requested adjourned date. The judge
needs to be assured that there will not be a continuing
problem.

In addition, the movant must demonstrate dili-
gence.27 Attorneys should give careful attention to this
consideration. The absence of diligence is often appar-
ent to judges, especially the later the application is
made. The pleadings and decisions on motions should
have formed a framework of the case. The applicant
should have been able to tell from this framework and
from discovery what needs to be proven and what
claims or defenses would have to be met. Further detail
may have surfaced at the pretrial conference. If the trial
date had been set with precision or even reasonably
clear approximation, then the judge may well conclude
that a diligent attorney
preparing the case in a re-
sponsible way would have
undertaken to procure the at-
tendance of the witness upon
whose absence an applica-
tion is based.28 Indeed, some
judges give the parties a
short time, say a week, after
the conference at which the
trial date is fixed, to contact
witnesses and experts in a
last-ditch opportunity to
change the trial date. Beyond that one week, if no one
objects, the date becomes fixed. Accordingly, the attor-
ney who seeks a later adjournment had better be pre-
pared with a concrete demonstration of energetic prepa-
ration. A vague affirmation will probably fail of its
purpose.

Trial dates are often set on a tentative basis in a com-
pliance conference or even a preliminary conference
order. Many judges will confirm the date at the final
compliance conference. Under the CCJP, the trial date
must in any event be fixed at a pretrial conference,

which is to take place within 180 days after the filing of
the note of issue. The trial date is to be within eight
weeks of the pretrial conference.29 Thus, attorneys in
many cases will know at least the approximate trial date
well in advance. Major matters of trial preparation, such
as withdrawing from the case if there is a problem or re-
taining an expert or locating fact witnesses, should be
taken care of well in advance, not mere days before trial. 

Attorneys should keep in mind that as trial dates are
confirmed in cases, the judge records them in a book or
computer and makes scheduling decisions for other
cases based upon that information. Once the date is set,
significant disruption can occur to the court from late re-
quests for adjournments. Such requests really should be
confined to serious emergencies that arise at the last
minute through no fault of counsel. 

A problem that recurs with frequency just before and
during trial is obtaining the presence of professionals,
such as physicians, and expert witnesses.30 It is difficult
to predict trial dates with absolute accuracy, and the
schedules of experts are often so complicated that con-
flicts and problems may occur in good faith. Courts are
disinclined to deny a party a day in court, after years of
waiting, because of the absence of a crucial expert wit-
ness where the proponent has been diligent.31 If, for ex-
ample, a party’s counsel has acted energetically but the
expert makes a diary error that is discovered at the last
moment, this may justify an adjournment.32

In general, it should be possible to work around
many such scheduling problems. Modest alterations can

be made in the trial sched-
ule. An adjournment of a
few hours or a day may suf-
fice. Often, it is possible to
take a witness of this sort
out of turn. Although this
may not be ideal trial pre-
sentation, that consideration
can be outweighed by the
need to avoid complications
or delays that would ensue
from an adjournment. At
times it may be appropriate

for the court to direct that the testimony be taken on
videotape and later presented in court that way rather
than through the live witness. Again, counsel might pre-
fer to have the witness appear live before the jury, but
this preference should not be determinative if the only
alternative is a lengthy delay.

Denial of a request for an adjournment of a few hours
or a day because of unavailability of an expert witness,
especially in a non-jury case, may result in a finding of
abuse of discretion if there has not been a lack of dili-
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Major matters of trial prepara-
tion, such as withdrawing from
the case if there is a problem or
retaining an expert or locating
fact witnesses, should be taken
care of well in advance.



gence. If the period sought is longer, an abuse is less
likely to be found.33

Engagement on Trial
If an attorney is obliged to attend a conference in one

court at the same time he or she is supposed to attend a
conference in another, it should be possible to adjourn
one or the other. Flexibility is less available when an at-
torney’s inability to appear in one court for whatever
purpose is due to being on trial elsewhere. This happens
often. Such situations are governed by Part 125 of the
Rules of the Chief Administrator of the Courts.34

That an attorney is engaged in another court is a
ground for an adjournment. “Engagement” is defined
as “actual engagement on trial or in argument before
any state or federal trial or appellate court.”35 What is
“actual engagement on trial” may be subject to different
interpretations. If a trial has actually begun, there shall
be no adjournment to permit counsel to appear else-
where except in the discretion of the trial judge, who
shall grant a reasonable adjournment so that counsel
can appear in an appellate court.36

When an attorney has conflicting engagements, the
courts in question are to determine in which matters ad-
journments should be granted and which are to pro-
ceed. Rule 125.1(c) sets forth a list of proceedings in
order of priority to be accorded by the court. When the
conflict is between two general civil matters, priority is
to be accorded to the one in which there is to be a jury
trial. Beyond this, an attorney in conflicting general civil
matters should proceed in any case given a statutory
preference or, absent that, any case involving excep-
tional circumstances.37 If there is no case of the latter va-
riety, counsel should proceed in the case that was first
scheduled. Illustrations of exceptional circumstances
are provided and may include a case in which a witness
or party may have difficulty attending.38 If a matter has
been much adjourned, that is a factor to be taken into
account by the court in which an application to adjourn
is made.39

The existence of an engagement is to be established
by submission to the judge of an affidavit or affirmation
in accordance with Rule 125.1(e)(1). The attorney should
not rely upon lesser means, such as sending an emissary
to request an adjournment orally, or placing a telephone
call to the court clerk.40 Nor should the attorney submit
an incomplete affirmation. If an affirmation in compli-
ance with Rule 125.1(e)(1) is properly submitted and re-
flects a conflict, a judge in a case of lesser priority may
be found to have engaged in an abuse of discretion if an
adjournment is denied.41

When cases are fixed for trial a significant period in
advance, counsel must appear or send a substitute.42 If a
date for trial has been fixed at least two months in ad-
vance, the attorney who has been designated to serve as

trial counsel must appear on that date unless actually
engaged elsewhere, in which event he or she must sup-
ply substitute trial counsel.43

With the advent of the Comprehensive Civil Justice
Program, which requires elimination of the Trial As-
signment (or “dual track”) Parts, some bar groups ex-
pressed concern that there would be an increase in
scheduling conflicts for attorneys because a greater
number of pure IAS Judges would be vying for their
presence at the same time. Although Part 125 of the
Rules of the Chief Administrator provides a road map to
resolve such conflicts, the fear is that the road has pot-
holes. The court system is installing a computerized
means by which judges can determine the existence of
scheduling conflicts. In New York County Supreme
Court, a local rule is being adopted that will standardize
the method for selecting trial dates. The attorneys will
have the opportunity to consult their trial schedules and
the schedules of parties and witnesses before the date is
finalized. The rule promotes consultation among
judges. The need for adjournments may thus be re-
duced; conflicts can be resolved by reasonable accom-
modation among judges attuned to the legitimate
scheduling concerns of the trial Bar. Part 125 would be
available to resolve conflicts not otherwise avoided. 

Conclusion
There will always be a need for adjournments. But,

the bar can avoid trouble for itself and its clients and dif-
ficulties for the bench by being diligent, seeking an ad-
journment only for good cause, consulting the adver-
sary fully, and respecting the rights of parties in other
cases and the time of the judge. It is best not to put off
anything until tomorrow unless doing so is objectively
necessary rather than the result of inattention or lassi-
tude of counsel.

1. No appearance in court should be for naught. Every time
a case is before the court, it should be for the purpose of
advancing it to the point of disposition.

2. Uniform Rules for the New York State Trial Courts, Rule
202.12(c) (“Uniform Rule”) prescribes the matters that
must be considered at the preliminary conference includ-
ing simplification and limitation of factual and legal is-
sues where appropriate. The Operating Statement of the
Commercial Division of the Supreme Court, New York
County, obligates the parties to cooperate in identifying
and engaging in limited-issue discovery in aid of early
disposition and requires the court at the preliminary con-
ference to directed such limited-issue discovery. Operating
Statement, at 11, 12 (Oct. 1999).

3. Uniform Rule 202.19(b)(2).
4. Uniform Rule 202.12(d).
5. Uniform Rule 202.19(b)(3).
6. See Red Apple Supermarkets, Inc. v. Malone & Hyde, Inc., 251

A.D.2d 78, 673 N.Y.S.2d 672 (1st Dep’t 1998).
7. Id.
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8. CPLR 3126; Uniform Rule 202.12(f).
9. 94 N.Y.2d 118, 700 N.Y.S.2d 87 (1999).
10. Id. at 122-23 (citations omitted).
11. The preliminary conference order can be framed in ways that minimize such disputes.

If the order sets out specific days on which each party is to appear and one day is
missed for some reason, that can knock the entire schedule off track. Instead, the
court can fix a deadline for the completion of all depositions and leave it to the par-
ties to arrive at specific dates within the deadline. The court might also employ a
schedule of fixed dates shortly after the deadline which must be adhered to by the
parties if they are unable to agree on dates of their own.

12. See CPLR 321.
13. See Rosato v. Macier, 222 A.D.2d 865, 635 N.Y.S.2d 726 (3d Dep’t 1995).
14. Schneyer v. Silberg, 156 A.D.2d 200, 548 N.Y.S.2d 458 (1st Dep’t 1989), appeal dismissed,

77 N.Y.2d 872, 568 N.Y.S.2d 914 (1991).
15. J.C.S. Design Assocs., Inc. v. Vinnik, 85 A.D.2d 572, 445 N.Y.S.2d 717 (1st Dep’t 1981).
16. CPLR 4402.
17. Spodek v. Lasser Stables, 89 A.D.2d 892, 453 N.Y.S.2d 706 (2d Dep’t 1982).
18. Le Jeunne v. Baker, 182 A.D.2d 969, 582 N.Y.S.2d 564 (3d Dep’t 1992).
19. Balogh v. H.R.B. Caterers, Inc., 88 A.D.2d 136, 141, 452 N.Y.S.2d 220, 224-25 (2d Dep’t

1982) (citations omitted). See Mura v. Gordon, 252 A.D.2d 485, 675 N.Y.S.2d 142 (2d
Dep’t 1998).

20. See Rodriguez v. Pisa Caterers, Inc., 146 A.D.2d 686, 537 N.Y.S.2d 50 (2d Dep’t 1989).
21. See Wolosin v. Campo, 256 A.D.2d 332, 681 N.Y.S.2d 358 (2d Dep’t 1998); Goldstein v.

Goldstein, 251 A.D.2d 272, 675 N.Y.S.2d 64 (1st Dep’t 1998).
22. See Gombas v. Roberts, 104 A.D.2d 521, 479 N.Y.S.2d 592 (3d Dep’t 1984).
23. See Stabler v. Manhattan & Bronx Surface Transit Operating Auth., 155 A.D.2d 390, 548

N.Y.S.2d 17 (1st Dep’t 1989) (reversal of order denying request for continuance by
plaintiff after 13 previous adjournments had been given to defendant).

24. See id. (bifurcation of liability and damages).
25. Of course, the departure may be so excessive that the surprised party may seek

preclusion of the evidence altogether. This is a subject beyond the scope of this article.
See, e.g., Uniform Rule 202.17(g), (h).

26. Metropolitan Transp. Auth. v. Cosmopolitan Aviation Corp., 99 A.D.2d 767, 471 N.Y.S.2d
872 (2d Dep’t), aff’d, 64 N.Y.2d 623, 485 N.Y.S.2d 37 (1984).

27. Rodriguez v. Pisa Caterers, Inc., 146 A.D.2d 686, 537 N.Y.S.2d 50 (2d Dep’t 1989).
28. See Paulino v. Marchelletta, 216 A.D.2d 446, 628 N.Y.S.2d 541 (2d Dep’t 1995); Wren v.
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29. Uniform Rule 202.19(c).
30. Bruce v. Hospital for Special Surgery, 34 A.D.2d 963, 312 N.Y.S.2d 765 (2d Dep’t 1970)

(abuse of discretion in refusing defendant’s request for adjournment of three weeks so
physician could testify as to crucial factual issue where excuse for unavailability was
reasonable); see Wai Ming Ng v. Tow, 260 A.D.2d 574, 688 N.Y.S.2d 647 (2d Dep’t 1999).

31. Goichberg v. Sotudeh, 187 A.D.2d 700, 590 N.Y.S.2d 283 (2d Dep’t 1992).
32. See Mura v. Gordon, 252 A.D.2d 485, 675 N.Y.S.2d 142 (2d Dep’t 1998).
33. Spodek v. Lasser Stables, 89 A.D.2d 892, 892-93, 453 N.Y.S.2d 706, 707 (2d Dep’t 1982).
34. Uniform Rule 202.32.
35. Rules of the Chief Administrator of the Courts, Rule 125.1(b) (“Chief Admin. Rule”).
36. Chief Admin. Rule 125.1(f).
37. Chief Admin. Rule 125.1(d).
38. See id.
39. Chief Admin. Rule 125.1(e)(2).
40. See Foster v. Gherardi, 201 A.D.2d 701, 608 N.Y.S.2d 289 (2d Dep’t 1994); Maiello v.

Chrysler Corp., 150 A.D.2d 849, 540 N.Y.S.2d 602 (3d Dep’t), appeal dismissed, 74 N.Y.2d
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41. Gage v. Gage, 227 A.D.2d 443, 643 N.Y.S.2d 358 (2d Dep’t 1996); Avital v. Avital, 152
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Summary of Report

Committee Report Recommends
Pension Simplification Commission

BY ALVIN D. LURIE

Pension simplification is not just for pensioniks in
the bar. It has increasingly seeped into the practice
of many related disciplines—estates and gifts, do-

mestic relations, taxation, trusts, state and local, em-
ployment law, elder law, labor relations, and litigation,
to mention just a few.

Few are the lawyers who do not have a vested inter-
est in its simplification. The very complexity of the rules
has kept too many from engaging in this area, with re-
sultant disservice to themselves and their clients.

With these concerns in mind, the New York State Bar
Association’s Special Committee on Pension Simplifica-
tion, in a report approved by the Executive Committee,
has recommended changes in the Employee Retirement
and Income Security Act (ERISA). The principal conclu-
sion of the report, entitled ERISA: A Process Still Awry, A
Need to Simplify, is that the federal government should
create a pension simplification commission. The com-
mission would operate in much the same way as the
New York State Law Revision Commission, which has
exercised a beneficial influence on the development of
coherent, comprehensive revisions in New York statutes.

This article covers the highlights to provide members
with information they can use in helping to shape pub-
lic opinion in the hope that legislators and regulators
will agree on the value of a commission as a vehicle for
carefully considered change. 

The very phrase “pension simplification” is to many
an oxymoron, or at least an unrealistic goal. There have
been calls for simplification of ERISA almost from the
time it was enacted 25 years ago. Instead, each ensuing
session of Congress has introduced an exponential
growth in the complexity of the law.

In the present environment, however, factors seem-
ingly quite unrelated to pension simplification may now
provide the impetus for simplification. The increasing
popularity of measures to “save Social Security” is
likely to lead to moves to strengthen the private pension
scheme. Social Security without the support of a mus-
cular private security system cannot provide a finan-
cially secure retirement for all working Americans.

A simplified ERISA could perform its function of
strengthening and improving pensions for workers

while unshackling the business community from rules
that discourage pension growth.

The issue is not just simplification for its own sake, or
even for the sake of individual plan sponsors for whom
the risks of plan disqualification have grown exponen-
tially and the costs of administration have become in-
creasingly prohibitive. More importantly, the matter has
a macroeconomic dimension. An efficient, cost-effective
pension scheme is critical to the economic health of the
nation, sustaining not only the financial well-being of
retirees, but, also—as the largest single repository of pri-
vate capital and the principal inducement to personal
savings and investment—the greatest private engine for
economic growth. 

Mission and Response
The mission of the committee was set by the specific

direction from the Executive Committee to determine
“whether major simplification of the federal legislation
pertaining to qualified pension . . . plans can be
achieved” and to make recommendations “with the ob-
ject of eradicating rules that burden the system beyond
the benefits they provide.”

The initial response to that mandate was the issuance
of a 1988 report that identified areas of the law believed
to warrant across-the-board simplification. The most re-
cent report focuses instead on what the committee con-
cluded would be the only way to achieve a thorough
simplification—the establishment of a simplification

ALVIN D. LURIE, chairman of the NYSBA’s Special Com-
mittee on Pension Simplification, is engaged in private
practice in New Rochelle. He was the first person to be
appointed assistant commissioner of the Internal Rev-
enue Service for employee plans and exempt organiza-
tions, heading the IRS organization for administering
ERISA. He later served as an adviser to Vice President
Bush’s Task Force on Regulatory Reform. He is a gradu-
ate of Cornell University and received his LL.B. degree
from Cornell Law School.
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commission. The ultimate goal is not to set up another
bureaucracy, but to achieve expansion of coverage of
and benefits for the rank-and-file by discouraging the
abandonment of private pension plans by employers,
large and small, and encouraging the adoption of new
plans by small employers where most of the non-cover-
age has always prevailed. 

The committee found that mushrooming pension
legislation and regulation has had devastating effects on
the survival of private pensions, let alone their future
growth. Conversely, it found, a meaningful simplifica-
tion of the laws and cutting back of governmental regu-
lations would have an enormously salutary effect on fu-
ture growth of the private pension system. 

Legislative History
There were dire predictions, almost as soon as the ink

dried on the signed copy of ERISA,1 that its regulation
of pensions would bring down the private pension
movement; and the cries increased with each succeed-
ing amendment. That the predicted collapse did not
occur was a tribute to the resiliency of the American en-
trepreneurial community.

Nevertheless, the continual assault of the legislative-
regulatory regimes on pension planning has had its ef-
fect. The flight from defined-benefit to defined-contri-
bution plans, and particularly to 401(k) plans, was not
accidental, but rather a direct response to the contrac-
tion of defined benefits and the expanded compliance
costs associated with defined-benefit designs. The more
recent proliferation of unqualified deferred compensa-
tion plans, not just for the highly compensated, reflected
more of the same.

The so-called “success tax,” Internal Revenue Code
§ 4980A (IRC), which imposed a 15% surtax on distribu-
tions from all qualified plans and retirement arrange-
ments over a certain threshold level, forced many of the
participants (including company owners), who were
often the principal beneficiaries of pension plans, to at
last acknowledge that they and their families might be
fortunate to realize, after tax, 10 cents on each pension
dollar they had accumulated over their careers. That led
to a lessening of faith in pension plans as the “quintes-
sential tax shelter” (a phrase that was practically a syn-
onym for “pension plan” before Congress started to
tighten the regulations).

It would be naive to minimize the lure of a tax shel-
ter as an important contributor to the success of the pri-
vate pension system. In the small plan universe at least,
the creation of a pension plan is often due at least as
much to the owner’s search for personal financial secu-
rity as to concern for the retirement security of employ-
ees. Therefore, the subsequent elimination of the success
tax,2 in stages—first, as a three-year moratorium in 1996,
and, then, by total repeal in 1997—is perhaps the single

most positive development in recent years to restore the
enthusiasm of the business community for private pen-
sion plans.

Piecemeal Improvements
Recently there have been other “positive” develop-

ments for pensions of all-sized businesses. Notable ex-
amples are repeal of IRC § 415(e) (limiting the benefits
that can be provided to any individual from a combina-
tion of a defined benefit and defined contribution plan),
of IRC § 401(a)(26) (requiring high-percentage, i.e., 40%,
participation in plans of small employers), and of the
family aggregation rules.

Another was the liberalization, under the Small Busi-
ness Job Protection Act of 1996, of both the employee
leasing provisions and the use of § 530 of the Revenue Act
of 1978 as a defense against worker misclassification in
payroll tax disputes with the Internal Revenue Service.

All have had a significant impact on pension plan-
ning. Provisions later repealed or liberalized have often
not so much been designed to correct perceived unfair-
ness to participants as to raise revenue.

However, simplification of the pension law will not
get far with piecemeal improvements at successive ses-
sions of Congress. Although every session in at least the

Members Sought for
Pension Commission

The Association is seeking additional members to
work on proposals to simplify the pension laws.
One project is being discussed in the press and by
lawmakers in Washington, but the Special Commit-
tee on Pension Simplification believes that more
needs to be accomplished.

The committee is being expanded to continue its
work relating to ERISA as well as identify problems
and devise improvements in other pension provi-
sions. Areas of approach under consideration in-
clude legislation, amendments to pension plan rules
in general, development of special rules to assist
small businesses, or a combination of actions. With a
view toward assisting small businesses, the commit-
tee is examining means of preserving flexibility of
design options, while enabling smaller companies to
be largely freed of legislative and regulatory com-
plexities in matters of plan design, operation, ad-
ministration and reporting. The overall objective is
to eliminate provisions that burden the system be-
yond the benefits provided.

Members interested in joining the committee are
asked to contact the incoming president of the Asso-
ciation, Paul Michael Hassett, in either a letter or a
call to the NYSBA office in Albany.
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last half dozen years has seen the introduction of so-
called pension simplification measures, the proposals
have largely died with the session’s end.

The problem with ERISA is not regulation, but the ex-
tent of regulation—and not so much in the original ver-
sion of the 93rd Congress, as in the accretions, con-
straints, and embellishments added in subsequent
years. Congress has been its own harshest critic, judging
by the changes it has made in the work product of its
predecessors. The special committee has concluded that
cutting back the present complexity is urgently needed.
Even the IRA rules, which once offered a simple alter-
native to qualified plans, have now become so laden
with variations, exceptions, restrictions and penalties—

especially with the advent of Roth IRAs—that
they have become as troublesome to work with
as pension plans themselves.

The occasional demurrer from the call for
simplification is posited not on a defense of
complexity, but on concern that “simplifica-
tion” is merely a cover for emasculation of
hard-won pension benefits. The few small steps
on the way to simplification have not gone far
down that path. The road is long, and there is
no real, organized constituency for simplifica-
tion, not even among lawyers, who are obliged
to master the all-too-frequent revision upon re-
vision, intricacy upon convolution—“reticula-
tions,” the Supreme Court called them in Nach-
man Corp. v. Pension Benefit Guaranty
Corp.,3—often at uncompensable hours. Practi-
tioners’ distaste for this sisyphean exercise is
outweighed by fear that well-intentioned
changes in the rules are more likely to add new
complexities.

With concerns for the future of Social Secu-
rity now taking center stage, it is only proper
that private pensions receive a fresh look. Any-
one who thinks seriously about this problem
recognizes that a sound and expanding private
pension program is a vital complement to So-
cial Security. Together they are two-thirds of the
support for that oft-mentioned three-legged
stool. That means bringing into the rolls of the
private retirement system the great majority of
workers who do not yet have pensions, while
preventing those now covered from losing their
pensions as employers drop their plans. 

The Case for a Simplification 
Commission

This is why the committee proposed the for-
mation of a national commission on pension
simplification—not just a showcase to give the
appearance of momentum but a real, working

body peopled by commissioners serious about getting
the job done. For maximum impact, the recommenda-
tion is that commissioners be jointly appointed from
among the private sector, government and academe by
the president and the leaders of Congress. 

The commission members should serve for a term of
years sufficient to complete a total review and revision
of the pension laws. The commission should be headed
by a well-paid executive director of the highest profes-
sional credentials in the pension community, and one
with a forester’s skill to see the forest for the trees. There
must, of course, be a staff of experts and aides from all
the germane disciplines (the staff of the Joint Committee
on Taxation is a good model). 

Excerpt from Report
The following excerpt from the pension committee’s re-

port illustrates its findings on the difficulties in keeping
abreast of the changes made in ERISA provisions over the
years and the costs involved in the process.

To arrive at some comprehension of the burden of coping
with ERISA’s complexities, one need only sit in on any of the
numerous study groups around the country and listen to the
abstruse comments of experienced practitioners exchanging
views as to the unending problems they continuously en-
counter in their practices, agonizing over minutiae, debating
alternative and often opposing solutions.

Exhilaration may be detected among the participants en-
gaging in these sessions. They do enjoy the intellectual chal-
lenge of what they do; they are no less adept at, nor relish any
less than rocket scientists, their work. But while the expendi-
ture of such erudition is an appropriate use of our nation’s
brainpower to launch us into space, or even cyberspace, it is
dubious whether one can justify its employment in the
launching or sustaining of viable pension plans for our mil-
lions of businesses, many small.

First, there is not enough of such talent to go around. Small
businesses do not have access to it, and, quite apart from that,
should not be obliged to pay for it. The bulk of practitioners
who counsel the bulk of businesses are not sophisticated in
pension matters; and the more the law keeps changing, the
less so they become. As with Gresham’s law, the bad drive
out the good, as businesses are unable to afford the good,
even if they can find them, let alone recognize who are good
enough (query, how long will it be before none are?).

A constantly growing and changing body of qualified pen-
sion rules cannot be sustained by a constantly diminishing
body of qualified practitioners. A regulatory scheme whose
rules are beyond the skills of the regulators cannot long en-
dure. A system whose compliance costs—just the administra-
tive and professional costs of maintaining qualification—
rival the costs of providing the benefits themselves will fall of
its own weight.
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Nor is it enough that the professional disciplines—
actuarial, legal, economic, human relations—get their
share of representation as commissioners and as staff
members. There must be substantial input from (al-
though not necessarily as commission members) the
major sponsors and promoters of pensions—big busi-
ness, small firms, labor unions, multiemployer plans
and single-employer plans.

Simplification does not require unwinding the main
strands of the present law, as some fear. The committee
was sensitive to and sympathetic with those concerns,
but did not think that they should stop the commission
from looking at the law whole, the substance, proce-
dure, sanctions—striking or revamping only what un-
duly complicates without sufficient benefits to partici-
pants (i.e., to sufficient numbers of participants). The
touchstone should be preservation of the voluntary pen-
sion system, not preservation of a structure that drives
sponsors out of the system. Zero tolerance of perceived
instances of plan discrimination might be good for indi-
vidual participants, but, under a law-and-economics
value system, bad for the pension universe. Quite sim-
ply the objective should be to eliminate rules generally
perceived as making it too hard to maintain a plan, traps
for the unwary, costs that make it unduly expensive to
maintain the qualification of a plan, and penalties for
failing that are too numerous and too harsh. 

Of course, the function of the commission must not
be to dismantle participant protections in the guise of
simplification. But its mission statement should carry an
injunction to balance benefit and burden. It should not
be constrained to refrain from eliminating features of
the rules that inflict pain on the many to provide gain to
the few. For example, serious consideration should be
given to a return to the historic reliance on “facts and
circumstances” to administer the antidiscrimination
test, rather than the bright line methodology now man-
dated in the regulations. A relaxation of the hypertech-
nical rules affecting minimum distributions and inci-
dental benefit is another area ripe for simplification
without damage to the equity of the system.

The commission could once and for all resolve some
of the tension between the concepts of “exclusive bene-
fit” and “incidental benefit” with which the courts con-
tinually wrestle—exclusively for participants, inciden-
tally for plan sponsors. Perhaps it is time to recognize
that there are many interests intertwined in the modern
pension plan, just as Professor Berle, writing in his clas-
sic treatise, The Modern Corporation and Private Property
(1932) with Professor Means, “discovered” more than 65
years ago that the modern corporation should reflect the
needs of the employees, the business managers, the
business owners, the community and the nation. Protec-
tion of participants’ rights against alleged “discrimina-
tion,” which figures so largely in much of the statutory,

regulatory and judicial law, could then be viewed from
another perspective. Recommended reading would be
the recent opinion of the Supreme Court in Hughes Air-
craft Company v. Jacobson,4 involving a dispute between
that company and its pension plan participants over
surplus pension assets. The Court wrote that denying
the company’s interest in such surplus “would forestall
employers’ efforts to implement a pension plan. ERISA,
by and large, is concerned with ‘ensuring that employ-
ees will not be left emptyhanded once employers have
guaranteed them certain benefits,’ . . . not with depriv-
ing employers of benefits incidental thereto.”5

Restatement of the Law
The end product of the commission’s work would be

a complete restatement of Title II (the so-called tax title),
where most of the complexity resides. It would also be
desirable to consider a partial rearrangement of both
Title I (the labor title) and Title II to provide a single
statement of the rules common to both titles in one place
in the statute.

The current design, i.e., separately stated rules in each
of the titles, often in identical terms (but sometimes just
enough different to compound ambiguity), is itself an
unnecessary source of complication and is strictly a func-
tion of the way the 93rd Congress so honored the hege-
mony of the respective tax and labor committees that it
gave them each their own separate title in the law. The
predictable consequence has been that where the lan-
guage in the two parts is at variance, or a rule articulated
in one is not replicated in the other, courts have had to
grapple with the question of whether to import material
from one title into the other. This has too easily led into
error judges who lacked an appreciation of the distinc-
tive character and purpose of the tax qualification rules.

It is noteworthy that the call for simplification comes
from the very category of lawyers most comfortable
with—and presumably most benefiting from—the com-
plexities of the law. The committee concluded that the
problems posed by a restatement of the law can be
largely dealt with by an accompanying statement of the
commissioners, explaining exactly where the changes
have been made and their intended effect. That would
be the “legislative history.” The success of restatements
of law by the American Law Institute and other such re-
spected bodies reinforces the committee’s confidence in
the process.

1. Pub. L. No. 93-406, 88 Stat. 829 (1974).
2. IRC § 4980A was repealed by Pub. L. No. 105-34, 111 Stat.

948 (1997).
3. 446 U.S. 359 (1980).
4. 525 U.S. 432 (1999).
5. Id. at 446 (quoting Lockheed Corp. v. Spink, 517 U.S. 882,

887 (1996)).
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York; Harold A. Lubell of New York; Gerald I.
Lustig of New York; John J. Lynch of Albany;
Robert MacCrate of New York; John E.
MacKenty of Edgartown, Mass.; George G.
Mackey of Rochester; Kathryn Grant Madigan
of Binghamton; Harold A. Mahony of Mineola;
Joseph G. Makowski of Buffalo; Michael M.
Maney of New York; Gloria C. Markuson of
Scarsdale; John Marshall of Plainview; Vincent
J. Martorana of Brooklyn; David P. Mason of
New York; William B. Matteson of New York;
Harold A. Mayerson of New York; Bernard W.
McCarthy of Brooklyn; Dennis R. McCoy of
Buffalo; Peter D. McKenna of New York;
Catherine D. McMahon of Houston, Texas;
Ricardo A. Mestres, Jr. of New York; Hon.
Bernard S. Meyer of Mineola; Hon. Millard L.
Midonick of New York; Henry G. Miller of
White Plains; Michael Miller of New York;
Martin Minkowitz of New York; Peter W.
Mitchell of Cazenovia; James C. Moore of
Rochester; James A. Morrissey of Cranbury,
N.J.; Lewis W. Morse, Jr. of Elmira; John F.
Mulholland of Hicksville; Fernando C. Munoz
De Toro of Buenos Aires, Argentina; Archibald
R. Murray of New York; Kay C. Murray of New
York; Gary P. Naftalis of New York; Malvina
Nathanson of New York; Richard P. Neimark of
New City; Edward S. Nelson of Norwich; Frank
A. Nemia of Binghamton; Hon. Edgar C.
Nemoyer of Buffalo; Miriam M. Netter of Troy;
Thomas R. Newman of New York; Bernard W.
Nimkin of New York; Karen Norlander of
Rensselaer; Bernard W. Nussbaum of New
York; Francis J. Offermann, Jr. of Buffalo;
Masatoshi O’Hara of Osaka, Japan; Richard J.
O’Keeffe of White Plains; Avery Eli Okin of
Brooklyn; Stephen W. O’Leary of Garden City;
Sheldon Oliensis of New York; Keith E. Osber
of Binghamton; Melvin Osterman of Albany;
Robert L. Ostertag of Poughkeepsie; Michael J.
Ostrow of Garden City; Anthony R. Palermo of
Rochester; Hon. Mario J. Papa of Gloversville;
James P. Pappas of Boston, Mass.; William
Parsons, Jr. of New York; Charles T. Patterson
of Brooklyn; Gerald G. Paul of New York;
Robert J. Pearl of Rochester; Eugene E.
Peckham of Binghamton; Steven E. Pegalis of
Great Neck; Robert M. Pennoyer of New York;
Irving Perlman of Baldwin; Louis S. Petrone of
Utica; Maxwell S. Pfeifer of Bronx; John J.
Phelan, III of Albany; Benjamin M. Pinczewski
of Brooklyn; Michael J. Pisani of New York;
Morton Porwick of Mamaroneck; Sol Pottish of
New York; John K. Powers of Albany; Gregory
P. Pressman of New York; Joshua M. Pruzansky
of Smithtown; Leon Queller of Scarsdale;
Leonard V. Quigley of New York; Carl Radin of
New City; Edward S. Reich of Brooklyn;
William P. Reilly of New York; William J. Reilly
of Boca Raton, Fla.; Leslie N. Reizes of Ithaca;
George Ribeiro of Central Hong Kong, Peoples
Republic of China; Thomas O. Rice of Melville;
Elinore J. Richardson of Montreal, Can.; M.
Catherine Richardson of Syracuse; Robert S.
Rifkind of New York; Paul E. Roberts of
Boulder, Colo.; Nathan J. Robfogel of Rochester;
Susan S. Robfogel of Rochester; Barbara Paul
Robinson of New York; Edward T. Robinson, III
of Oyster Bay; Leonard Rosenberg of Great
Neck; Seth Rosner of Greenfield Center; Stuart
L. Rosow of New York; Joshua S. Rubenstein of

New York; Seth Rubenstein of Brooklyn; Aaron
Rubinstein of New York; Oscar M. Ruebhausen
of New York; Michael J. Rufkahr of
Washington, D.C.; Si-Chang Ryu of Seoul,
Korea; Irving Salem of New York; Patricia E.
Salkin of Albany; Elliot D. Samuelson of
Garden City; Jon N. Santemma of Mineola;
Arthur V. Savage of New York; Michael M. Sax
of Toronto, Can.; Arnold J. Schaab of New York;
Stanley Schair of New York; Stewart T. Schantz
of Poughkeepsie; Alan D. Scheinkman of White
Plains; David Schlang of New York; Dennis
Schlenker of Albany; Michael L. Schler of New
York; Sanford J. Schlesinger of New York; Leo
L. Schmolka of Armonk; Flora Schnall of New
York; Andrew M. Schnier of New York;
Roderick Schutt of Ridgewood, N.J.; Marvin
Schwartz of New York; Frederick Schwarz, Jr.
of New York; Thomas F. Segalla of Buffalo;
Eugene M. Setel of Buffalo; George C. Seward
of New York; Whitney North Seymour, Jr. of
New York; Steven B. Shapiro of New York;
Frank C. Shaw of Binghamton; Mitchell C.
Shelowitz of Petah Tikva, Israel; Isaac Sherman
of New York; C. Sidamon-Eristoff of New York;
Prof. David D. Siegel of North Egremont,
Mass.; William D. Siegel of Garden City;
Richard L. Sigal of New York; Julius Silver of
Greenwich, Conn.; Georgiana James Slade of
New York; Richard L. Smith of Albany; Lewis
M. Smoley of New York; Donald S. Snider of
New York; Eugene P. Souther of New York;
Thomas J. Spellman, Jr. of Smithtown; Kenneth
G. Standard of New York; Robert J. Stapleton of
Roslyn Heights; Kenneth I. Starr of New York;
Howard D. Stave of Forest Hills; Michael V.
Sterlacci of New York; Milton G. Strom of New
York; Donald M. Sukloff of Binghamton;
Thomas J. Sweeney of New York; John W.
Tabner of Albany; John E. Tavss of New York;
Richard F. Taylor, Jr. of Syracuse; Willard B.
Taylor of New York; Michael F. Teitler of New
York; Lorraine Power Tharp of Albany; Roy
Brian Thompson of Lake Oswego, Ore.; Arthur
H. Thorn of Albany; Dale M. Thuillez of
Albany; Peter T. Tierney of New York; David R.
Tillinghast of New York; Timothy M. Tippins of
Troy; Nicholas E. Tishler of Niskayuna;
Dominick P. Tocci of Albany; Michael T.
Tomaino of Rochester; Randolph F. Treece of
Albany; John N. Tsigakos of Cranbury, N.J.;
Spiros A. Tsimbinos of Kew Gardens; Francis X.
Tuzio of Brooklyn; Leo S. Ullman of Sands
Point; Sydney E. Unger of Larchmont; Hon.
Ellsworth Van Graafeiland of Rochester; John R.
Varney of Syracuse; Thomas O. Verhoeven of
New York; Heinrich L. Videnieks of New York;
Justin L. Vigdor of Rochester; Guy R. Vitacco,
Sr. of Elmhurst; Eugene L. Vogel of New York;
H. Elliot Wales of New York; Cora T. Walker of
New York; Hon. Carrol S. Walsh, Jr. of
Johnstown; Lawrence E. Walsh of Oklahoma
City, Okla.; Melvyn I. Weiss of New York;
Morris Weissman of New York; Monte E.
Wetzler of Essex, Conn.; Dean Joan G. Wexler of
Brooklyn; Lucia B. Whisenand of Syracuse; G.
Warren Whitaker of New York; Robert A. Wild
of Great Neck; J. Joseph Wilder of Buffalo;
David S. Williams of Albany; G. Robert Witmer,
Jr. of Rochester; Michael G. Yamin of New York;
John J. Yanas of Albany; Jiusu Zhao of Shanghi,
Hong Kong; Richard F. Ziegler of New York;
Lawrence A. Zimmerman of Albany; and John
F. Zulack of New York.
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New York Evidence With Objec-
tions, by Jo Ann Harris, An-
thony A. Bocchino, and David

A. Sonenshein, National Institute for
Trial Advocacy, First Edition (1999),
190 pages, $29.95. Reviewed by Paul F.
Kirgis.

With its large number of lawyers, its
multitiered court system generating an
extraordinary amount of published
law, and its reluctance to follow federal
procedural reforms, New York presents
a compelling target for treatise writers
of a procedural bent. New York civil
practice has long been dominated by
David Siegel, but the law of evidence
has yet to be co-opted by so strong a
personality. In recent years, significant
players have entered the evidence field
with offerings ranging from full length
scholarly treatises1 to practitioner-ori-
ented trial manuals.2 This year a new
entrant joins the fray in New York Evi-
dence With Objections, written by Jo Ann
Harris with Anthony J. Bocchino and
David A. Sonenshein.

Ms. Harris is well-positioned to
tackle New York’s occasionally idio-
syncratic law of evidence. A member
of the American College of Trial
Lawyers, she was an assistant U.S. at-
torney in the Southern District for ten
years and a solo practitioner in New
York City for nine more before serving
as assistant attorney general in the
Criminal Division of the Department
of Justice. This year she is scholar-in-
residence at Pace Law School.

New York Evidence With Objections
falls squarely on the practitioner-
oriented end of the spectrum of evi-
dence manuals. Like most NITA publi-
cations, it is written with the trial
lawyer in mind. As Ms. Harris says in
the preface, “This book is designed to
provide the practitioner and student
with a convenient reference for raising
and responding to trial objections.” At
less than 200 pages in a 4” x 6” format,

this slender volume can be easily
transported to court or class. Ms. Har-
ris has not attempted a thorough schol-
arly treatment, and her work should
not be judged by that standard. If the
book provides a user-friendly and ac-
curate synopsis of New York evidence
law, it has succeeded. For the most
part, New York Evidence With Objections
succeeds.

The book is organized alphabeti-
cally by topic. Some topics are quite
narrow. For example, the first subject
treated is “Ambiguous Questions,”
which might be considered a subtopic
of objections to the form of a question.
In other parts of the book, subtopics
are covered within a larger topic
group. The many exceptions to the
hearsay rule, for instance, are all
treated under the topic heading
“Hearsay” instead of being scattered
alphabetically. 

Each entry begins with one or more
sample objections based on the rele-
vant topic. The objections are followed
by one or more responses enunciating
reasons why an objection should not
be sustained. Ms. Harris then lists
leading New York cases on the topic,
complete with parenthetical explana-
tions and accompanied by cross-refer-
ences to any applicable New York
statutes. Finally, Ms. Harris offers her
own capsule summary of the issues
raised by the topic.

Within each entry, the format is
clear and easy to follow, and the refer-
ences to New York cases and statutes
are particularly helpful. Nevertheless,
the book’s organization is its greatest
weakness. The weakness stems not
from the format of the individual en-
tries but from the decision to organize
the book alphabetically. The alphabeti-
cal structure gives the book the feel of
a dictionary, and, not coincidentally,
the book has both the strengths and
weaknesses of a dictionary.

Dictionaries are far more useful to
readers than to writers. A reader who
happens on an unfamiliar word can
easily look up the word in a dictionary
to get its meaning. On the other hand,
a writer in search of the perfect word
typically has little use for a dictionary.
Dictionaries just aren’t very helpful

when a writer has an idea in mind and
needs to come up with the perfect
word.

Similarly, New York Evidence With
Objections is most useful for a litigator
on the receiving end of an objection.
Take as an example a lawyer who, in
cross-examining a witness about the
witness’s prior acts of untruthfulness,
gets an objection to the scope of the
cross-examination. The lawyer could
(in theory) pull out New York Evidence
With Objections and turn to the heading
“Cross-Examination—Scope.” There
the lawyer would find the following
objection: “I object. The question on
cross-examination exceeds the scope of
direct examination.” Reading on, the
lawyer would find, among others, the
following possible response: “The
question seeks to elicit information
that is relevant to the credibility of the
witness.” The lawyer would then see
Ms. Harris’s explanation that normally
cross-examination is restricted to the
subject matter of direct, but that in-
quiry is also allowed into matters af-
fecting the credibility of a witness.

So far, so good. But what of the
lawyer defending a store owner in a
slip-and-fall case who listens in horror
as his adversary elicits testimony that
the store owner stopped using wax on
the store’s floor after the plaintiff’s in-
jury? The lawyer knows there is some-
thing wrong with this line of question-
ing, but can’t remember the correct
terminology. This unlucky lawyer
would page all the way through to the
last entry of New York Evidence With
Objections before finding “Subsequent
Remedial Measures” and enunciating
a proper objection.

Needless to say, no book can deliver
perfect legal acumen on demand, and
every trial lawyer should know basic
principles like the one barring evi-
dence of subsequent remedial mea-
sures to prove negligence. But refer-
ence manuals are most useful when
they are organized around our pre-ex-
isting mental categories. To continue
the writing analogy, often a thesaurus
is more helpful for a writer than a dic-
tionary, because the thesaurus uses in-
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The advent of Qualified State Tu-
ition Programs and Education In-
dividual Retirement Accounts

(Education IRAs), authorized under
§§ 529 and 530, respectively, of the In-
ternal Revenue Code (IRC), has
brought new attention to the need for
planning to meet higher education
costs for children, grandchildren and
other intended beneficiaries. 

Qualified State Tuition Programs,
known by the acronym QSTP, are es-
tablished and maintained by the states.
New York has enacted such a program,
beginning in September 1997. Maine
launched its program last year, which
is managed by Merrill Lynch and is
being offered nationally. Other states
also have such programs. The details of
New York’s QSTP, a program applica-
tion, and other information, are easily
obtained by tapping the program’s web
site, www.nysaves.org. Information is
provided there about how the program
works, and a brochure and application
can be obtained by download. The ap-
plication is submitted to the Teachers’
Insurance and Annuity Association of
America (TIAA), which manages re-
tirement funds for the New York school
system employees, among others.

The first significant advantage of
QSTP accounts is that contributions to
them are considered completed gifts
for federal gift tax purposes, even
though the grantor retains much con-
trol over disposition of the funds, and
such contributions are not taxed in the
grantor’s estate. A retained power to
change beneficiaries and withdraw
funds for the grantor’s benefit, if con-
tained in a conventional trust, would
render the gift incomplete and cause
estate taxation of the trust corpus at
the trust grantor’s death. 

Contributions to a QSTP account
are considered “present interest” gifts
eligible for exclusion from gift and
generation-skipping taxes to the extent

that they do not exceed the traditional
annual exclusion limits (generally
$10,000 per year per donee, or $20,000
for a married couple). This is not, by it-
self, a benefit as distinguished from
other forms of annual exclusion giv-
ing, but a special election is available
that enables a grantor to use up to five
years’ worth of exclusions at once. If
the grantor dies before the end of the
five-year period, the portion of the “ac-
celerated” gifts that has not been
amortized is includible in the grantor’s
estate for estate tax purposes. The chief
benefit of this provision is therefore the
ability to remove a full five years’
worth of income and growth on the
contributed funds from the grantor’s
estate tax base, which is not possible
with a series of annual gifts. 

As enacted, IRC § 529(c)(5)(B)
seems to open up an enormous expan-
sion of the power to make annual ex-
clusion gifts. That subsection provides
that a change of beneficiary has no gift
tax or generation-skipping tax conse-
quences so long as the new beneficiary
is not in a lower generation. Section
529(c)(4)(A) states that (with an excep-
tion discussed above) QSTP accounts
are not subject to estate tax. Does this
mean that a grantor can establish
QSTP accounts for a whole array of
non-descendants (such as nieces,
nephews and the children of friends),
claiming annual exclusion gift treat-
ment, and then change the beneficiary
of all the accounts (during life or by
will) to his own children (subject to the
$100,000 overall per-beneficiary limit)?
The only statutory restriction on such a
plan is that a change to a new benefi-
ciary not in the old beneficiary’s “fam-
ily” may cause income tax under the
annuity taxation principles of IRC § 72.
This is not such bad news if the income
tax consequences are manageable.
However, proposed regulations would
impose adverse gift tax consequences

on inter-family changes.1 Even if those
regulations are adopted, the definition
of “family” is still quite liberal; for ex-
ample, nieces and nephews, and their
spouses, are considered members of a
grantor’s family. 

The second advantage of QSTP ac-
counts is that they are exempt from
federal income tax until distributions
are made, and distributions are taxed
based on an allocation between income
and corpus. This allocation is made by
a formula. If the distribution is “quali-
fied” (that is, made after 36 months to
pay certain described education costs),
the distribution is taxed to the benefi-
ciary, whose bracket is presumably
very low. If the distribution is not
“qualified,” it is subject to a penalty.
There is some confusion about
whether the income portion of a non-
qualified withdrawal is taxed to the
grantor or the beneficiary. The Inter-
nal Revenue Code states that the dis-
tribution is included in the gross in-
come of the “distributee” under IRC
§ 529(c)(3)(A), to the extent not ex-
cluded by a special provision. How-
ever, another provision, IRC
§ 529(b)(3), requires a QSTP to impose
a “more than de minimis penalty on any
refund of earnings from the account”
that are not used in a prescribed man-
ner. It appears that for this purpose the
program treats the grantor as the “dis-
tributee,” so that the income portion of
such withdrawals is taxed to the
grantor. 

A third advantage is that New York
QSTP accounts enjoy highly favored
status for New York income tax pur-
poses. The grantor may obtain a de-
duction from New York taxable in-
come of up to $5,000 per year, and
qualified distributions are exempt
from New York income tax. 

However, QSTP accounts are not an
unmixed blessing. There are signifi-
cant disadvantages as well. First, in-
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vestment options are limited and not subject
to the grantor’s control. A New York QSTP
account is managed by TIAA; neither the
grantor nor the beneficiary has any input.
Second, the consequences of the death or in-
competence of the grantor are unclear. Pro-
gram literature suggests that the executor or
other personal representative will succeed to
control over the account, which can create
problems of fiduciary responsibility, court
supervision and a potential for disputes.
Third, it is not clear what happens to excess
funds in the account after the beneficiary
completes his education or dies. The account
owner can change beneficiaries, but what if
the account owner has also died, or there are
no obvious other beneficiaries? The funds
could presumably be distributed to the bene-
ficiary, with whatever tax consequences, but
what if the account owner would prefer not
to do that because of a perceived lack of fi-
nancial responsibility on the part of the ben-
eficiary, or other problems in the benefi-
ciary’s life? Fourth, “qualified,” and thus
tax-favored, withdrawals are limited to
higher-education costs. Withdrawals to pay
other expenses of the beneficiary, such as pri-
vate elementary or high-school tuition, are
potentially subject to penalties and adverse
tax treatment. Finally, the penalties associ-
ated with certain withdrawals, in the amount
of 10%, are significant.

Education IRAs are simpler than QSTP
accounts but are of little use to high net
worth individuals. Contributions to an ed-
ucation IRA, under IRC § 530, are generally
limited to $500 per year per beneficiary. The
contributions must be in cash, and cannot
be made after the beneficiary attains age 18.
The limit on contributions is reduced as the
grantor’s income (modified in various
ways) exceeds $95,000, or $150,000 for a
married couple filing jointly, under a for-
mula that precludes contributions alto-
gether for an individual with a modified
adjusted gross income exceeding $110,000,
or a couple with a modified adjusted gross
income exceeding $160,000. Contributions
are treated as annual exclusion gifts that
count toward the annual limit, and cannot
be combined with contributions to a QSTP
account. Contributions are not deductible,
so the main income tax advantages of edu-
cation IRAs are that funds in the account
may be invested tax free and under the
grantor’s control (much like a conventional
IRA), and may be withdrawn tax free if

QSTP and Education
IRA Examples 

Allocation rules contained in the proposed regulations for QSTP
accounts, Proposed Treasury Regulation § 1.529-3, illustrate how dis-
tributions from a QSTP educational savings account are taxed. The
earnings portion of a distribution is the product obtained by multi-
plying the amount of the distribution by the “earnings ratio.” The
balance of the distribution is treated as a non-taxable return on in-
vestment. The earnings ratio is the amount of earnings allocated to
the account on the last day of the calendar year, divided by the ac-
count balance on that day (after distributions made that year are
added back to both the numerator and the denominator). 

One example taken from the proposed regulation is as follows:
Initial contribution - 1998 $18,000
Account balance at end of 2011 (including 
distributions made in 2011) 30,000
Earnings as of 12/31/11 (including distributions) 12,000
Distributions in 2011 for tuition 7,500
Earnings ratio for 2011 (12,000/30,000) 40%
Earnings portion of distribution (40% x 7,500)  3,000
Return of investment portion 4,500
The beneficiary in this example reports $3,000 of income on the

distribution, even though the funds were used to pay an education
expense. Note that in a traditional IRA, the contribution is de-
ductible, but the entire distribution ($7,500 in this example) would be
subject to tax.

Distributions from an education IRA are taxed differently. The
portion of a distribution allocable to contributions, and thus not
taxed, is the product obtained by multiplying the distribution by the
ratio of total contributions to the account balance when the distribu-
tion is made. Thus:

Account balance immediately before distribution $10,000
Total contributions 6,000
Distribution 1,000
Distribution allocable to contributions
(1,000 x 6000/10,000) 600
Distribution allocable to earnings 400
If the distribution is applied entirely to qualified higher education

expenses, no portion of the distribution is taxed. Otherwise, a further
allocation is made. Thus, in the above example:

Qualified higher education expenses paid $750
Earnings portion of distribution (see above) 400
Excludable portion (750/1000 x 400) 300
Taxable portion 100
The beneficiary in this example reports $100 of taxable income,

whereas in a QSTP the entire “earnings portion” ($400 in this exam-
ple) would be taxed. Unless an exception applies, the $100 taxable
portion of the distribution will also be subject to a 10% penalty tax,
or $10 in the above example.
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qualified higher education expenses
for the year exceed the amounts with-
drawn. If the amount withdrawn ex-
ceeds the year’s qualified higher edu-
cation expenses, that portion of the
excess attributable to earnings on the
account is subject to tax. In order to
determine the portion of the distribu-
tion attributable to earnings, the pay-
ments for qualified higher education
expenses are pro-rated between con-
tributions and earnings. A 10%
penalty (with exceptions) also applies
to distributions not used for educa-
tion. 

Changes of beneficiary of an educa-
tion IRA are permitted within the fam-
ily of the original beneficiary (accord-
ing to a fairly generous definition of
“family”). The new beneficiary must be
under age 30.2 Unused amounts must
be distributed to the beneficiary at age

30 and will then become partially sub-
ject to tax, so it is highly desirable to
shift the account to another beneficiary
if one is available. However, the statute
is silent regarding the person who has
the right to make the change; presum-
ably it is the original contributor, but
even if that is correct, it is not clear who
may make the change if the original
contributor has died.

The use of education IRAs is com-
plicated by the potential use of Hope
Scholarship Credits and Lifetime
Learning Credits for the same student.
Under IRC § 25A(e), a taxpayer cannot
claim the credits provided under that
section if any exclusion from tax is
claimed for distributions from the edu-
cation IRA in that year. Since both tax
benefits are elective, a determination
can be made whether the better overall
tax result is obtained by claiming

available credits or by excluding an ed-
ucation IRA distribution from income.
Because an education IRA distribution
is taxable to the student, and the cred-
its may be claimed by the parent, the
credits may produce a better result in
those instances where both are avail-
able. One can only hope that tax prepa-
ration software is equal to the task of
sorting it all out.

1. See Proposed Treasury Regulation
§ 1.529-5(b)(3)(i).

2. See IRC § 530(d)(5).

Richard S. Rothberg is a partner at
Kronish Lieb Weiner & Hellman LLP,
New York City. He is a past chair of
the New York State Bar Association
Trusts and Estates Law Section, and a
fellow of the American College of
Trust and Estate Counsel.

formation the writer already knows as
a reference point.

For most inexperienced trial
lawyers (the group at whom this book
is aimed), the pre-existing evidentiary
categories that serve as a reference
point are the federal rules of evidence.
Most lawyers joining the New York
Bar over the last 20 years—even those
from New York law schools—learned
evidence through the lens of the fed-
eral rules. For these lawyers, the
process of becoming a New York litiga-
tor involves incorporating New York’s
peculiarities into the framework of the
federal rule. Recognizing this reality,
most of the existing New York evi-
dence manuals adopt the organization
used by the federal rules. In doing so,
they not only make it easier for the
prospective objector to find the rele-
vant objection, they also simplify the
mental leaps where the two bodies of
law differ. New York Evidence With Ob-
jections would be significantly more
helpful if it followed their lead.

Substantively, the book is very
solid. Ms. Harris has done a good job
of presenting New York law, including
its anomalies, in a clear and under-
standable way. I use a couple of litmus

tests to evaluate a student’s knowl-
edge of New York evidence law, and
New York Evidence With Objections
passed them easily. For example, New
York has idiosyncratic rules governing
the admissibility of habit evidence.
Habit evidence is generally admissible,
particularly where the evidence in-
volves the habit or routine practice of a
business. Habit evidence is not admis-
sible, however, in negligence cases un-
less the action stems from an injury in
the workplace. This is a rule that even
experienced New York litigators may
not know, but Ms. Harris describes it
succinctly in her entry on “Habit and
Routine Practice.”

Unfortunately, because of the limi-
tations imposed by the format of the
book, some important substantive
points are buried. One issue made
prominent by the recent trial stem-
ming from the death of Amadou Diallo
is the scope of New York’s “voucher
rule.” Under the voucher rule, a party
may not impeach its own witness ex-
cept in certain very limited circum-
stances, most notably where the im-
peachment takes the form of a signed
written or sworn oral prior inconsis-
tent statement. Ms. Harris offers a deft
and concise explanation of the rule,
but it appears under the headings for
“Impeachment—Bias, Prejudice, Inter-

est, and Improper Motive” and “Im-
peachment—Prior Inconsistent State-
ments.” An attorney who did not hap-
pen to look at those sections would
miss this important point.

But that criticism may be too picky.
This book is not intended as a compre-
hensive treatment of New York evi-
dence law. It is, instead, designed to be
a basic reference for busy trial lawyers
and law students. Despite an organiza-
tion that may limit its utility for some,
it will serve that fundamental purpose.
Its brevity and plain English make it
non-threatening for novice litigators,
and its relatively low price will make it
enticing to cash-strapped students and
young lawyers.

1. See Robert A. Barker & Vincent C.
Alexander, Evidence in New York
State and Federal Courts (West
Group 1996); Michael M. Martin et
al., New York Evidence Handbook:
Rules, Theory and Practice (Aspen
Law & Business 1997).

2. See David M. Epstein & Glen Weis-
senberger, New York Evidence: 2000
Courtroom Manual (Anderson
1999); Helen E. Freedman, New
York Objections (James Publishing
1999).

Paul F. Kirgis is an assistant professor
at St. John’s University School of Law,
where he teaches evidence.
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Agreat deal of information use-
ful in practicing Social Security
law is available through com-

puter-based resources.
Social Security Plus, published by

West Group is a CD-ROM that con-
tains 12 reference sources, including
basic official sources such as the Social
Security Act, Regulations and Rulings,
as well as Programs Operations Manual
System (POMS) (the Social Security
Administration’s multi-volume man-
ual of directives and procedures),
HALLEX (which sets forth the proce-
dures for administrative appeals), and
The Dictionary of Occupational Titles (a
description of all jobs existing in sig-
nificant numbers in the national econ-
omy as compiled by the U.S. Depart-
ment of Labor). In addition, a database
of the full text of the bulk of relevant
federal case law is provided, as well as
commentary and other ancillary mate-
rial relating to Social Security law, per-
haps most notably the full text of the
treatise Martin on Social Security. 

The references can be searched by
keywords, that is, the user can search
in a single database or multiple data-
bases for documents that contain spe-
cific concepts or references to specific
regulations. All of the sources can be
simultaneously searched, but this is a
practical approach in only a very lim-
ited number of cases because of the
large number of documents. Even a
search of a relatively obscure concept
can result in the user being over-
whelmed with hundreds or even thou-
sands of “matches.”

An alternative to Social Security Plus
is offered in the form of several CD-
ROMs produced by the government
(Superintendent of Documents, U.S.
Government Printing Office, Washing-
ton, D.C. 20402-0001; http://www.

The AMA Directory, a CD-ROM pro-
duced by the American Medical Asso-
ciation (Book and Product Group,
American Medical Association, 515
North State Street, Chicago, IL 60610),
is useful in this regard because it pro-
vides a directory of all physicians
(M.D.s and D.O.s) licensed in the
United States. It provides information
about when a doctor was licensed, the
schools that he or she attended, and
her or his specialty. Also, this product
can be helpful when trying to locate a
client’s past physicians to obtain sup-
porting documentation because it pro-
vides telephone numbers and ad-
dresses. The American Medical
Association offers free access to the di-
rectory through its Internet site,
http://www.ama-assn.org.

Basic knowledge about a client’s
medical problems is essential to pro-
viding effective representation. Conse-
quently, a potentially useful CD-ROM
is STAT!-Ref (800-755-7828), a collec-
tion of medical reference books that
can be searched by keywords, e.g., a
disease or symptom. The books fea-
tured are The Merck Manual of Diagnosis
and Therapy, Mosby’s Complete Drug
Reference, Dictionary of Medical
Acronyms & Abbreviations, The Ameri-
can Psychiatric Association’s Diagnos-
tic & Statistical Manual of Mental Disor-
ders and several other respected titles.
Also, all of the books are cross-refer-
enced with Stedman’s Dictionary, the
leading medical dictionary.

The user of STAT!-Ref is provided a
“search statement” (the more common
computer term is “search engine”). To
use, type in the words that you want to
search in the area below the “search
statement” and adjust for “precision”
(how closely the matches should com-
ply with the keywords) with the “pre-

access.gpo.gov/su_docs). These prod-
ucts are not as extensive as the West
Group product but they may be a more
economical option. They operate along
the same general principles as Social
Security Plus.

SSA Publications on CD-ROM, pro-
duced by the Social Security Adminis-
tration and updated monthly, consists
of four reference sources: POMS, the So-
cial Security Handbook, Social Security
Rulings and Social Security Acquies-
cence Rulings. They can be searched by
keywords and the results can be saved
as a computer file or printed. Similarly,
the government also offers the HCFA
Disc, a database of statutory, regulatory
and administrative material relating to
Medicare and Medicaid issues, as well
as several related medical references.

An excellent free source of informa-
tion is the Social Security Administra-
tion’s Internet site, http://www.ssa.gov,
which provides detailed information
on the basic principles of the various
programs administered by the agency.
In addition, the site includes press re-
leases about the latest changes to the
Social Security Act and Regulations.

Medical issues are a prime concern
in the overwhelming majority of Social
Security disability cases. Therefore,
medical references are important when
practicing in this area.

The regulations and case law pro-
vide that a doctor’s qualifications, in-
cluding whether he/she is a specialist
in the relevant field, are to be consid-
ered when deciding the weight that is
appropriate to give to a medical opin-
ion, and that a chiropractor is not to be
considered as a physician.1 Therefore,
having information about the qualifi-
cations of the author of a medical re-
port or record can be important in a
disability case. 
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cision bar” located on the left of the bottom of the screen.
The results of the search can be “bookmarked” for future
reference or printed but, apparently due to copyright con-
cerns, cannot be saved as a separate computer file.

Effective legal representation can play an important role in
securing the Social Security benefits to which a claimant is en-
titled.2 The digital age offers representatives new tools to reach
this objective.

1. Schisler v. Sullivan, 3 F.3d 563 (2d Cir. 1993); Diaz v. Shalala,
59 F.3d 307 (2d Cir. 1995); Code of Federal Regulations, tit.
20, §§ 404.1527, 416.927; Social Security Ruling 96-2p.

2. Condon v. Bowen, 853 F.2d 66 (2d Cir. 1988).

James Maccaro is a senior attorney with the Social Security Ad-
ministration, assigned to the Office of Hearings and Appeals in
Jericho. He is a graduate of Fordham University and received
his J.D. degree from St. John’s University School of Law.
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MAILBOX

Poem and Women’s Issues
First, I thank Andrea Atsuko Dunham for the poem, “Chal-
lenges.” It brought tears to my eyes and repentance to my
heart.

On the other hand, I resent some of the comments by the
Hon. Francis T. Murphy. When he says the women of the
15th, 16th and 17th centuries still live in the backwaters of
the human mind, he means, of course, the human male
mind. I firmly believe that most men do not beat their wives.
I’m sure someone will quote the so-called “fact” that 50% of
women report being abused. Even if true (it certainly does-
n’t refer to the type of abuse in the article), it means less than
50% of the men are abusers—believe it or not, some men
abuse many women in their lifetime.

I was legal advisor to Family Court intake (Nassau
County) in the late 1960s and have seen the horror and felt
the frustration expressed in the article, but how do you
force someone to testify at the trial even if we prevent her
from dismissing the charges? Do we throw her in jail? The
defendant still has to be proved guilty. How many abused
wives will take the stand and lie by denying they were
beaten or say they attacked the man first? I wish a law
could cure this horror, but I fear only time will as we teach
each generation of women to be stronger and stronger and
not to take it anymore.

Robert Orens
Dunnellon, Fla.
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pressions that when used there by an
English-speaking individual contain a
meaning different than intended. That
list is filed away safely, but I can’t find it
at the moment.

More recently, a reader sent another
list, indicating that translating English
into Spanish has caused considerable
problems for advertisers, as well. Some
items on his list:

Coors’ slogan, “Turn it loose,” emerged
in Spanish as “Suffer from diarrhea.”

Perdue Chicken’s slogan, “It takes a
strong man to make a tender chicken”
became, in Spanish, “It takes an aroused
man to make a chicken affectionate.”

American Airlines’ promotion to ad-
vertise its new leather seats (“Fly in
leather”) translated in Mexico into “Fly
naked.”

And Parker Pen’s “It won’t leak in
your pocket and embarrass you” was un-
derstood in Spanish to mean “It won’t
make you pregnant.”

Spanish/American idioms are not
alone in presenting problems: Clairol’s
“Mist Stick” translated into German as
“Manure Stick,” and Pepsi’s “Come alive
with the Pepsi generation” became, in
Chinese, “Pepsi brings your ancestors
back from the grave.”

Another reader sent a list of problems
encountered by an American woman
married to a Filipino. It began, “When
my husband says yes, he could also mean
one of the following:”

(a) I don’t know.
(b) If you say so.
(c) If it will please you.
(d) I hope I have said yes enthusi-

astically enough so that you
know I mean no.

The author added, “You can imagine the
confusion surrounding movie dates, the
laundry, and who will take out the garbage.”
(This list appeared in Culture Shock: A Guide
to Customs and Etiquette of Filipinos.)

* Writing specialist emeritus and lecturer
at Holland Law Center, University of
Florida, Gainesville, FL 32611, and consul-
tant on language matters. She is the au-
thor of Effective Legal Writing, fifth edition
(Foundation Press, July 1999), and co-au-
thor of Judicial Opinion Writing Manual
(West Group for ABA, 1991). 
The author welcomes the submission of
questions to be answered in this column.
Readers who do not object to their names
being mentioned should state so in their
letters. E-mail: Block@law.ufl.edu

list toolbar, typeover, and endnote (though
tool-box is listed). Data base was listed as
two words; key-board and key-note were
hyphenated. Those hyphens have now
disappeared. I’ll risk a wager that within
the next five years, e-mail will also lose its
hyphen, but majority usage still retains it
today.

Question: Lately, in agreements, I have
been seeing an increased use of the word
violate as in “performance of this Agree-
ment will not violate the terms of any con-
tract, obligation, law, regulation, or ordi-
nance to which it is or becomes subject.”
What has happened to the word breach,
and is the use of the word violate proper in
this context?

Answer: My thanks to Stephen S.
Strunck, staff counsel for IBM Global Ser-
vices, for submitting a question never be-
fore asked.

To answer it, I consulted three author-
ities: Black’s Law Dictionary, Fifth Edition;
Ballentine’s Law Dictionary, Third Edition;
and Words and Phrases. Although the
three sources are in substantial agree-
ment about the meaning of the words,
none provides a definitive answer.

All three define violation as “injury; in-
fringement; breach of right, duty or law;
ravishment; seduction.” All three define
breach similarly, but omit the final syn-
onyms (“ravishment, seduction”), defin-
ing breach legally as: “The breaking or vi-
olating of a law . . . either by commission
or omission. [Breach] exists where one
party to contract fails to carry out term,
promise, or condition of the contract.”

Thus “violation” of a contract seems
to constitute a “breach” of that contract.
But does any “violation” of a contract
“breach” the contract, or does the viola-
tion have to be “material” to do so? All
three authorities consulted skirt this
question carefully, without answering it.
Although the two terms seem to be syn-
onymous, it may be that, of the two,
“breach” is the broader term. 

Perhaps only material violations of a
contract cause it to be breached. Readers
who have practical experience in contract
law may provide a more precise answer
to that question.

Potpourri
Some time ago, an attorney who had

moved to Mexico mailed me a list of ex-

Question: Given the explosion of
Internet and “dot.com” compa-
nies, what is the proper way to de-

scribe electronic mail: email or e-mail? 
Answer: That question, submitted by

New York City attorney Daniel Hollman,
is hard to answer, because there is no de-
finitive response. Hyphenation is merely
a step in the process of merging two sep-
arate words into one word. When related
words are used together frequently, they
first become hyphenated and finally,
with wide usage, are considered one
word. A glance at some pages in the 1985
American Heritage Dictionary (College
Edition) confirms that process: backup,
now considered one word, was still hy-
phenated; background was also hyphen-
ated, although backtalk had already be-
come one word; footnote and nonfat also
had hyphens.

When members of a profession fre-
quently use two words together, the two
become one word although the general
public still thinks of them as two. In the
1985 AHD, for example, foreclose was hy-
phenated although in legal contexts it
was one word. In March 1999, a lawyer
wrote to ask about courthouse. Research
revealed that lay dictionaries such as The
Random House Dictionary (1993) and The
New World College Dictionary still listed it
as two words, but legal writers consid-
ered it one word.

E-mail is still listed with a hyphen in
most sources, although the avant-garde
Webster’s Third New International Dictio-
nary of the English Language lists it as
email. The World Book (1999 printing) and
Black’s Law Dictionary (Seventh Edition)
retain the hyphen. Both The Associated
Press and The New York Times have set-
tled on e-mail.

In short, usage is in flux, but for propri-
ety it is safer to keep the hyphen in e-mail.

Computer language, however, as Mr.
Hollman correctly observed, is exploding.
In its 1985 edition the AHD did not even

B Y G E R T R U D E B L O C K *
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Rifkin, Richard
Roper, Eric R.
Rosner, Seth
Rothberg, Richard S.
Rothstein, Alan
Rubin, Hon. Israel
Schaffer, Frederick P.

* Seymour, Whitney North, Jr.
Shapiro, Steven B.
Sherman, Carol R.
Silkenat, James R.
Souther, Eugene P.
Standard, Kenneth G.
Stenson, Lisa M.
Vitacco, Guy R., Sr.
Wales, H. Elliot
Yates, Hon. James A.

SECOND DISTRICT
Adler, Roger B.
Barone, Anthony P.
Cohn, Steven D.
Cyrulnik, Miriam
Doyaga, David J.
Golinski, Paul A.
Hall, John G.
Hesterberg, Gregory X.
Kamins, Barry
Longo, Mark A.
Morse, Andrea S.
Reich, Edward S.

† Rice, Thomas O.
Sunshine, Hon. Jeffrey S.† Delegate to American Bar Association House of Delegates

* Past President
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