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Risk Management in Cross-Border Transactions

[Editor’s note: This is an edited transcript of the Continuing Legal Education Program held by the International Section of the New
York Bar Association on 23 January 2013, during the Annual Meeting of the NYSBA at the Hilton New York Hotel in New York

City.]

MR. ANDREW D. OTIS: Good morning, everyone.
Welcome to the International Section’s CLE program at
the Annual Meeting entitled “Risk Management in Cross-
Border Transactions.”

I'm Andrew Otis, and I'm the Chair of the
International Section. I am going to speak briefly about
the International Section. Thomas Pieper will then intro-
duce the program and the panels.

The International Section is a little over two thousand
lawyers, several hundred of whom practice outside the
United States. The commonality they share is that their
practices are across borders. I happen to be an environ-
mental lawyer, and you’ll hear a little bit more about that
later, but we have lawyers in almost all the specialties:
antitrust; litigation; dispute resolution; commercial trans-
actions; and even those related to individuals, such as
family law and matrimonial law.

Unique to our organization is our network of sixty-
five Chapters around the world. Those represent lawyers
in various jurisdictions who may or may not be admitted
to practice in New York but have a relationship to New
York law and most likely use New York law as an inter-
national legal standard. That is another significant aspect
of our section: we promote New York law as an interna-
tional legal standard and educate about New York law as
an international standard.

We also are very active in international organizations,
such as UNCITRAL, where we are an accredited interna-
tional nongovernmental organization, and we attempt to
influence policy there. We have a number of publications
that are excellent sources of reference for international
materials.

For those of you who are not members, I would
strongly encourage you to join. In addition to the re-
sources that I've described, we have a very active listserv
where you can not only learn about issues and informa-
tion, but it also serves as a network of our entire Section
and allows attorneys from around the world to connect to
each other.

In addition, we have fantastic meetings, and we have
several coming that allow you to exchange ideas with fel-
low international law practitioners and learn about peo-
ple and legal developments in other parts of the world.

We will have our seasonal meeting in Hanoi,
Vietnam, in October. That’s a very well attended regional

meeting that will include participants from all over Asia,
where we will not only exchange ideas about internation-
al law but also will expand our networks into southeast
Asia.

That meeting in 2014 will be in Vienna, and we will
be reaching out to lawyers in eastern Europe. The person
who will be Chair at that time and focusing on the meet-
ing is Thomas Pieper, and he is also coordinating our
meeting today. I will now ask him to come to the podium.

MR. THOMAS N. PIEPER: Thank you, Andrew.

You've heard about our great upcoming meetings in
Hanoi this year and Vienna next year, but today we focus
on risk management in cross-border transactions.

How did it come about? The idea was to marry cor-
porate litigation and regulatory issues into one topic.
Keeping with tradition, we divided the event this morn-
ing into three panels. The first one will deal with and
explain to us what are these risks in a cross-border trans-
action, how do you allocate this risk and how do you deal
with it. That panel will be chaired by Scott Peeler.

MR. SCOTT PEELER: Good morning.

MR. PIEPER: Who you may remember from Panama,
when he did a great session on the FCPA.

The second panel will discuss a very new and hot
topic. In the past, if there was a dispute in certain transac-
tions you traditionally resorted to the courts, and particu-
larly if lenders or banks were involved. They would say,
“Well, see you in court. If you don’t pay me, I'll sue you.”
But in recent months there is new thinking that maybe
arbitration would be the preferred method of dispute
resolution. And we will talk about this in more detail in
the second panel, which is chaired by my partner, Marc
Rossell.

The third panel, again keeping with tradition, will
be the ethics panel. This panel will be chaired by Gerry
Ferguson, so it is the annual Baker Hostetler lecture,
along with Marc, who has already been introduced. And
Christian Hammerl from Austria will be there as well.

.  Risky Business: How to Identify, Allocate and
Deal With Risks in International Transactions

MR. PEELER: Thank you, Thomas.

And good morning. I want to start off this morning
by emphasizing, on behalf of all of us, not only our thanks
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to you for showing up early for this very engaging panel
but also braving the cold to be here today.

Also, to encourage participation, while I think we
have set aside time at the end for questions, I know all
three of us welcome them throughout. You won’t throw
us, and in fact, we think it enhances the program im-
measurably. If you're hearing something and would like
to know more, shoot up a hand and we will definitely
entertain those questions live as we go along. So please,
don’t be bashful, okay?

I'have the great pleasure of moderating today’s pan-
el, and I would like to start by introducing the gentleman
to my immediate left, and I'm sure many of you know
David.

David Burt is corporate counsel to the du Pont
Company. Since joining du Pont in 1995 David has been
a member and head of the company’s internationally re-
nowned trial team. Since the late 90s his practice has cen-
tered on commercial litigation, with a special emphasis
on international arbitration and other forms of dispute
resolution. To say he is an expert on these matters is a
gross understatement.

David is also on the Executive Committee of CPR, a
global organization for lawyers seeking gold standard
ADR protocols and procedures, recent case decisions and
practice guidelines. I know you’ll be talking about that
during the course of your presentation.

DAVID BURT: I will get my plug in on the CPR.
MR. PEELER: There you go. Fair enough.

Anyone who knows David also knows he finds im-
measurable and meaningful ways to participate in his lo-
cal community as well. I'm sure you'll agree, we are very
lucky to have him, and I hope you’ll help me welcome
him to our panel.

It is also a great pleasure to introduce a man who
requires no introduction to you, your Section Chair and
partner in Curtis, Mallet-Prevost, Colt & Mosle, a dis-
tinguished environmental group, Andrew Otis. Prior to
joining that firm he served at the EPA, where he played
a key advisor role in policy areas such as global climate
change—a topic I'm sure is on none of our minds this
morning—use of market mechanisms, and economic
analysis methodology.

Today Andrew represents a wide variety of clients in
matters involving environmental laws, regulations and
policies as they relate to transactions, litigation and en-
forcement actions. As I'm sure you're all aware, Andrew
is an incredible resource and attorney.

Now this is the awkward part, where I introduce my-
self, so forgive me.

I served as an Assistant District Attorney in the
Manhattan District Attorney’s Office before beginning a
federal white-collar practice in 2000. I served as a partner
in two law firms, Arent Fox and Chadbourne & Parke,
where I met certain people whom you may know at this
table. My practice became focused almost exclusively on
anti-corruption law and compliance about eight years
ago, and it has been my pleasure to represent and advise
some of the largest and most profitable companies in the
world in these difficult areas.

Approximately six months ago—and this is the part
where my story takes a turn that I never foresaw—for
about six months I had been developing software and
some mobile applications. I thought it would be interest-
ing to learn how to do that. Flying all around the world
I'had time in airports and hotels, and I began to teach
myself how to code software and apps for the iPhone and
trying to marry my compliance and anti-corruption expe-
rience with that sort of desire.

About six months ago a company called Stroz
Friedberg acquired the intellectual property to the soft-
ware mobile applications that I had invented and asked
me to come in-house and build out a compliance division
for them. I am proud to say for the last six months I have
been helping to bring all those ideas into fruition. My app
actually exists on this device, and it is going to be rolled
out in the next few weeks. So my career has taken a com-
pletely different turn, but you can see me smiling. It is a
great one.

It is a pleasure to be with you this morning. Again,
forgive the awkwardness of that self-introduction and

plug.

Today’s format is one that we hope will find the right
balance. It is always tricky with these panel discussions,
but here is what we decided to do.

Today’s agenda: we are going to start out with each
of us coming to this from a different topic area. We are
going to summarize what we think are the highlights,
in summary fashion in ten minutes or less. We will start
with David dealing with his area of expertise, alternative
dispute resolution and how that translates into the inter-
national arena. Next we will turn to Andrew, looking at
addressing and allocating risks in the international arena
from the environmental perspective, and we will follow
up with me on the anti-corruption landscape.

So after those ten minutes each, roughly, we will open
it up to a panel discussion where I have prepared ques-
tions. But again, we welcome you not only to ask during
our ten minutes but afterwards as well. Your questions
are always better than those I can prepare.

With that I would like to start off by turning to my
friend to my left, David, to kick off.
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MR. BURT: Okay. Good morning, and thanks for
coming.

Scott, apparently you are now a fugitive from the law.
In your current job it seems you've escaped big law and
are now—which is a little weird for an anti-corruption
guy—on the lam.

There are many more than ten minutes of highlights
about how to think about alternative dispute resolution
in the context of transnational transactions and practice.
So let me sort of start at the top with a few basic things,
and then I'll just run out of time.

How many transactional lawyers do we have in the
room, people who do deals?

(Show of hands).

That is a good representation. How many people are
involved in with litigation and dispute resolution?

(Show of hands.)

Okay, about half and half. The second group is going
to love what I'm about to say. That is, that one thing that
we have found is that it is possible with a concerted edu-
cational effort inside of our company to begin to elevate
the dispute resolution provisions of a contract to almost
the same level as the basic value proposition that’s being
negotiated and to do it early in the process.

The main pitfall that I have faced inside a big multi-
national is, as we call it, to “clean up after the elephants,”
after something big in a transnational transaction goes
wrong. I know everybody is aware of this: it is 11:59
p-m. the night before closing and somebody pulls an
ADR clause off the shelf and plugs it into the contract,
and it contains—or more often does not contain—things
that you would prefer to see, or not to see in the case of
things that do appear. My favorite example in the last
couple of years was when I had a contract that called for
arbitration under the “rules of the American Chamber
of Commerce”: There being no such organization that
has arbitration rules, we actually were able to come to
agreement with the other side on the reasoning that what
must have been intended was the closest acronym, which
was the AAA—, which wasn’t quite right, because that’s
not international. So we settled on the ICDR. But you
shouldn’t have to go through that stuff.

So I would emphasize that the dispute resolution
lawyers should talk to the transaction lawyers and begin
to offer your services. After all, the transactional lawyers
are not to be faulted for not thinking of this stuff early on:
They probably haven't suffered as much as we have from
this sort of lack of planning; it just isn’t traditional. But at
du Pont what we have recognized is that a very signifi-
cant risk of the transaction is that our company now has
almost half of its revenues from abroad, and of those rev-
enues almost half are from what is loosely called the “de-

veloping world,” where the default venues can be quite
unattractive. No offense to anybody, but I'm describing
almost all of Latin America, where, frankly, if one is to
generalize—and you have to generalize for these things
sometimes—although there are excellent courts in many
places, they tend to be very central, and you don’t know
if you're going to wind up in a remote court in some
country. One way to look at it is that Miami is the capital
of South America, and it might be just as well to prescribe
arbitration in Miami under a widely acceptable rule set—
which according to Latin American legal culture often is
the ICC. Now you might not think about that, because the
ICC is based in Paris, and I think they have a Hong Kong
office as well. But knowing these things in advance, or
getting into a discussion with your trading partner in ad-
vance about these matters of selecting the venue, the law
that’s going to be applicable, the rule set and the seat of
the arbitration and the method of selection of arbitrators
can save a world of hurt later on.

While I'm on it, I don’t like to use the word litiga-
tor. It kind of implies things. I tell our outside counsel I
don't hire litigators; I hire trial lawyers. What that means
is that if it’s not going to make a lot difference at trial,
you don’t do it. But I prefer to refer to dispute resolution
professionals.

So for you dispute resolution people, one thing to
know is that, if you're going to prescribe arbitration in a
cross-border transaction, it is good to start with the model
clause from whatever arbitral institution you might be
choosing in the case of institutionally administered arbi-
tration. But from our perspective all of those clauses are
deficient, and they are deficient either because they omit
one of the seven key elements that in our view have to be
present in order for a clause to make for an enforceable
arbitration agreement, or they lack key things that we
almost always want, like severability, confidentiality and
several other things that really ought to be thought about.
If you think about the possibility of the confidentiality of
your trading arrangement being blown and the potential
disruptive effect on upstream and downstream commer-
cial arrangements, you'll be glad you put that in there.
But that’s just one example.

I am going to bang through those seven elements of
arbitration in just a moment, but finally, just a piece of
advice that comes from dealing with in-house corporate
clients for a while now: I find you can never be too basic
in the explanation that you give them of things that seem
perfectly obvious to you. Maybe I'm giving you basic in-
formation and it seems perfectly obvious to you, but I'll
just give you an example.

When I first joined du Pont, very quickly I got this
big case. I guess it was given to the new guy. I'd been in
private practice, and so I went out to meet with the head
of the nylon operation worldwide, which was a big deal
at that time. So I got up to the white board and did what
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I had always done with my clients in private practice,
much smaller scale. I said here is how liability gets cre-
ated. There is a duty, somebody violates the duty, and it
causes damages that are quantifiable and that equals li-
ability. Put the plus signs in there, four elements add up
to liability. And this very senior person in the company
said, “Nobody ever explained that to me before.” So I am
encouraging you, don’t worry about looking un-cool if
you have to explain, for example, the difference between
mediation and arbitration to your clients.

How many have heard the question: But will this be
a binding mediation? No, mediation is not binding;; it is
a voluntary process. To avoid them embarrassing them-
selves, it really is a good idea to take ten minutes at the
outset talking about ADR either during the negotiation
or, hopefully not, during the execution of what the basics
are. As for the basics of an arbitration clause, here are the
seven things.

First, this may seem strange, but define what is ar-
bitrable. If you think about that, what’s the standard
language you see: disputes arising from the contract or
some variant like that. Possibly that is not nearly broad
enough, because what can happen is that the other party
doesn’t want to be in arbitration, but rather wants to be
in his home courts. So he cooks up a cause of action for
tort or something like that out of the same context and
drags you into a court. It is just as well to use a broader
description of what is arbitrable, and there is plenty of
good language out there on the Internet to do that.

Second and even more obviously, the clause needs to
commit the parties to arbitration. That actually is left out
sometimes. You can choose the administering authority
and its rules, that’s fairly obvious. Unless you're going to
provide for ad hoc arbitration, and ordinarily we won't
do that. Where we have a good relationship with an es-
tablished trading partner and we anticipate there may be
a bump in the road we need to get over together, that’s
when we will use it.

Third, provide for entry of judgment in some place
where your opposing party has assets, but just saying in
any court having jurisdiction works just fine. And by the
way, the point to make with your client, backing up just a
second, as for arbitration, when it comes to executing on
an award the client is in much better condition with an
arbitral award enforced under the New York Convention
than it would be with a court award from anywhere in
the world, especially the United States. Because usually
there are not any treaties that provide for the enforce-
ment of the U.S. judgment anywhere else, and principles
of comity don’t get you very far. Whereas the New York
Convention, which is subscribed to by forty-seven coun-
tries, provides for that explicitly.

Fourth, choose the language of the proceeding.

Fifth, choose the seat. Explain to your client that even
though arbitration might be seated in one place, it can be
tried in another. The significance of the seat being that
that’s where the procedural law for the arbitration comes
from.

And then finally, specify the number of arbitrators
and their method of selection.

This is not nearly enough time. Now what have I not
said?

MR. PEELER: Again, the idea with this format is just
to sort of begin to give you this morning some of the key
highlights from our different perspectives, and then we
will follow it up with your questions and some that I've
prepared to dig deeper. For example, I have tons of ques-
tions based on what you said a moment ago.

MR. BURT: Which wasn’t much.

I guess I would add that the world over, as many of
you obviously know already, attitudes toward arbitration
are more uniform than attitudes toward other alternative
methods like mediation. Mediation is in its early matu-
rity in this country, but it is well accepted in the UK. It
is absolutely amazing what a patchwork Europe seems
to be when it comes to the acceptance and awareness of
mandate. You have places in the Balkans where there is
an eager appreciation and a desire to learn about it. But
Germany, no offense, Thomas, seems to me still has some
distance to come from what I hear: I'm not speaking from
firsthand experience, but it seems like there is a prefer-
ence to bypass mediation.

There is curiosity and some limited application in
Asia.

Arbitration is somewhat variable also, and it is well to
be aware of the different cultures. The reason I talk about
mediation so much is because as Mike Mcllrath at GE
says, “Arbitration tends to be where I live, but mediation
is where I would rather live; it is a much better neighbor-
hood for the resolution of business disputes.”

If you think about how a contract is formed, it is
bringing the following dynamic: “I have something that’s
more valuable to you than it is to me and vice versa, and
we put them together and create value and we agree on
how we are going to do that.”

That’s business-like, okay? What could be less
business-like than filing a piece of paper someplace ac-
cusing you of all kinds of horrible acts, fraud, various
other torts, breach of contract, stealing from me, and then
sending you all kinds of insulting questions and wanting
to take depositions of twenty people? That is completely
un-business-like.

If you look at mediation—which is in essence a col-
laborative effort to resolve a dispute—it is much more like
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business and it takes advantage of your client’s talents,
and they feel much more comfortable in that zone, I find,
if well prepared.

So final pitch, and here is the CPR pitch: one thing
I do is to chair the Mediation Committee at CPR, which
has an international focus. Du Pont spent a year creat-
ing what is about a forty-thousand-word internal book
called the du Pont Global ADR Guide. This now is in the
hands of our two hundred lawyers globally, describing
our approach to ADR. This book is being transformed as
we speak into a deskbook for busy in-house practitioners
doing transactional work, and it will be available through
CPR as a member benefit probably later this year. So it
appears to be the only thing of its kind in as short a for-
mat. You all probably have inch-and-a-half-thick books
three feet long on your shelf talking about this subject.
This tries to do a competent job in about forty thousand
words.

MR. PEELER: Well done. Okay, well thank you,
David.

Andy, could we impose upon you now for some
viewpoints and summaries on the environmental front.

MR. OTIS: You can. What I want to talk about a little
bit is to build on something that was said earlier. Scott
talked about elevating the dispute resolution clause in the
agreement to something that’s dealt with prior to closing,
and even prior so that, as part of the value transaction.
And I am going to deliver the same message: I would
like to try to elevate environmental issues into part of the
value transaction. That’s something I try to do with my
clients on a regular basis.

First, I'm going to talk a little bit about what are the
environmental liabilities that we are talking about here.
I'm going to break them down into two categories. First is
contaminated assets. Many of you have heard or read in
the media about various contaminated assets from vari-
ous situations, ranging from Love Canal in the United
States to other contaminated assets around the world. My
presentation focuses on the laws in the U.S. that create
that environmental liability, but they are not restricted to
the United States. I just happen to use that as an example.
There may be a perception, “Well, we are doing business
in Latin America, and they don’t have laws, and even if
they did have laws nobody enforces them.” Or, “Look, it
is China, they just put a pipe out in back and it all goes
away.” Or even in Europe there may be a perception,
“Well, these Europeans, they are not so much into actual
legal liability. They will negotiate with you to come up
with an agreed set of rules that you'll have to follow over
a long period of time.” And while some of that is true,
there are specific rules all throughout the world regard-
ing environmental compliance.

The issue outside the United States, and even in
Europe, is not just the legal structure but enforcement.

So you may find significant variations in enforcement of
environmental obligations in China, say between WOFOs,
wholly owned foreign organizations, and Chinese enti-
ties. So the key to dealing with that is determining what
the potential liability might be in preparation for poten-
tially taking that on. If you're an investor coming into
China and you are buying what was a Chinese entity,
don’t expect that your new entity will be treated the

same by the Chinese government as it was prior to your
purchase.

The liabilities. I will tell one of my favorite stories. I
love to tell it. As most environmental attorneys in trans-
actional practices, I often get contracts sent to me by the
corporate partner saying, “Look, the client has assured
me that there are no environmental issues here. Just take a
look at the representations and warranties, mark it up and
get back to me. It really shouldn’t take any time at all.”
I'love to hear that. I say, “Great, excellent. I'll go home
early. Fantastic.”

So one of my favorite corporate partners said that to
me. We were selling in this particular instance. He calls
me up and he says the buyers would like to do a Phase
II—that is, an investigation of soil and groundwater con-
tamination—and can we stop them? I said, “Well, are they
going to buy the company if you tell them no?” He said
no, probably not so. I said, “Well, you probably can’t stop
them.”

So they went ahead and performed an investigation.
I'said, “Look, you told me your client said there are no
problems, so what could be the issue?” Knowing that
there might be an issue, they went ahead and performed
the investigation and found not only that there was an
issue, but the site itself had years of contamination. The
contamination had spread off-site. It contaminated a
stream. It had gone on to contaminate wells that fed a
dog pound, and so there was concern about whether they
were going to be sued by the dog pound owners because
of the contaminated dog wells. Two and a half million
dollars of remediation later and a two-year delay in the
transaction, and they finally sold the business. That is the
smaller part.

The larger part of cost related to environmental is-
sues can be compliance. It is not uncommon for entities
that are looking to sell business units that are perform-
ing poorly to reduce investment in those units over time.
Reduced investment can lead to a failure to upgrade units
to comply with rules. The rules are not always as clear
as one might think. They can be not only the result of
litigation and disputes or disagreements with regulators,
but they can also be subject to reasonable differences in
opinion as to what’s required to comply with the rule. So
those are the potential liabilities.

How do we deal with them? Due diligence is the an-
swer. What steps to due diligence do you take? You may
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have all heard about a Phase I environmental investiga-
tion. I cannot emphasize it enough. It is an important
investigation usually performed by an environmental
professional. To the extent that there is significant poten-
tial noncompliance, lawyers, like me, are often involved
in such investigations. The style of investigation can
vary from region to region. In North America and South
America investigations tend to look pretty similar. In
Europe it can vary a little bit, having a little more surface
and soil investigation. But usually it is an investigation
that involves visiting the plant, interviewing people,
looking at the assets and trying to review documents. It
is really an attempt to determine if there are indicia of
major issues.

It is also a fantastic initial view of how a company is
run. A company that manages its environmental compli-
ance well tends to be generally well run. A company that
manages its environmental compliance poorly tends to
be a company whose overall management should be fur-
ther investigated.

The environmental due diligence investigation can
take two or three weeks and several thousand dollars,
but it is a good indicator of what happens, or what the is-
sues are. The key point of environmental issues in trans-
actions is determining how those issues fit into the value
proposition, including uncertainty related to potential li-
ability. So the variation on liability uncertainty can affect
value, and there is what I call an “uncertainty premium”:
To the extent that greater uncertainty exists, then buyers
are much less willing to take on risk.

Determining environmental issues in a transaction
can be a matter of reducing uncertainty rather than ac-
tually dealing with a problem. So if a problem can be
fully characterized and fairly certainly denominated
out, it can be incorporated into the price structure of the
transaction. And the other variable is risk tolerance. Risk
tolerance varies greatly amongst buyers and sellers. So
strategic buyers—entities that are in the business—that
are used to dealing with environmental issues in a busi-
ness may be willing to take on environmental issues that,
for example, financial buyers may not. Hedge funds, as
you can imagine, or private equity companies more spe-
cifically, have zero interest in retaining liability. As one
private equity company said to me, “How am I going to
pay for indemnification? Am I going to write a check?

I don’t really have money. I'm moving money around
from transaction to transaction, and oftentimes transac-
tions are subscribed in certain ways.” So the ability of a
financial buyer to retain liability after a transaction can
be significantly different than a strategic buyer.

So what mechanisms do we use? We talked about the
alternative dispute resolution mechanism. There are sev-
eral mechanisms. My favorite and the clearest one I think
is a clear allocation of liability in the agreement, and then
some way to try to have the purchase price reflect that.

I try to minimize the amount of post-closing interaction
that there has to be. In large transactions involving large
companies, often large public companies that have sig-
nificant environmental liabilities, that’s impossible. And
that can lead to post-closing mechanisms for allocating
liability that can result in dispute resolution, mediation,
arbitration, even litigation. They can result in kind of be-
spoke mechanisms for trying to get subject matter experts
together to come to some sort of resolution the parties
agree to. If that sounds vague, it is. I see those clauses ev-
ery once in a while, and every time I see one I say, “What
do you really expect to get out of this?” And the answer
is always to deal with this issue later, to get through the
deal, to close and then deal.

I've been through those situations where it has
worked out fairly well, where the companies have been
able to get together post-closing and decide, okay, here
is how we are going to split things up and over the next
five years we will do these things. I've been in situations
where those procedures have ended in civil litigation in
the Southern District of New York. With that I will close
my opening remarks.

MR. PEELER: Thank you.

Well, the anti-corruption front. Before I begin my
short summary of where we stand in 2013 I should also
bid you a very warm welcome again and good morning.
And hello from a friend of many of you and one of your
former Chairs: I had the privilege of having lunch with
Isabella Franco recently. And of course she wishes you all
a very warm hello from Sao Paolo, literally a warm hello
from Sao Paolo.

I wanted to ask you some questions that I think sort
of highlight some of the main points that I want to drive
home to you in a summary fashion. So please feel free
again to yell out some answers if you think you have it.

We all know the dangers of the FCPA. Just ask Wal-
Mart; they are our current bogie. And I predict that, if
not later this year, early next year, we will see a massive
settlement suddenly. They will be in the Siemens territory.
We have all been reading about those things and tomor-
row we will read about somebody else.

But I want to highlight something for you. If we
looked at the top ten largest settlements of companies that
violated the Foreign Corrupt Practices Act and settled
with our government—we look at the top ten largest fi-
nancially overall settlements—how many of them do you
think were against companies that are not based in the
United States? Meaning they are international, they are
based outside, non-domestics, how many do you think?

AUDIENCE MEMBER: Eight.
MR. PEELER: I hear eight.
AUDIENCE MEMBER: Ten.
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MR. PEELER: I hear a hundred percent of the top ten
are all international companies.

We’ve got 80 percent.
MR. OTIS: Zero.

MR. PEELER: I have zero. We now have a wide
spectrum. The answer is, are you ready? Nine. Currently
the number is nine. It does fluctuate between eight and
nine, depending upon when you ask the question, who
suddenly breaks in or falls out. But the truth is ninety
percent. Even if it is eight percent, that is a staggering
statistic, and one that many of our international friends
and companies and clients who are internationally based
resent: here is a U.S. law being enforced extraterritorially,
aggressively, and in the biggest ways in a vast majority
of the cases against non-U.S. based companies. Kind of
an amazing fact that I would like to start off this morning
with.

Two other statistics I often throw out. What is the lon-
gest term of imprisonment that has been handed down to
an individual for an FCPA violation? What do you think?
A person who didn’t actively perhaps participate in the
bribe but looked the other way and allowed it to contin-
ue. How long do you think the longest sentence that has
been handed down is?

AUDIENCE MEMBER: Ten.

MR. PEELER: I hear ten.
AUDIENCE MEMBER: Five.

MR. PEELER: I hear five. | hear two.
AUDIENCE MEMBER: Three.

MR. PEELER: Three. Four. Six. You're all too low. It’s
fifteen. Fifteen.

Now the interesting thing is you all would have been
right, meaning if I'd asked that question a year ago or
even eighteen months ago, the numbers you just said
in escalating fashion would have been correct at differ-
ent times. It is going like this (indicating upwards) and I
think we will continue to see it rise.

Federal judges are taking their cues from some of the
enforcement agencies, the DOJ, the SEC. And whereas
perhaps yesterday it was treated like a low-end white-
collar issue, where probation or low amounts of incar-
ceration were the answer, today it is being treated much
more seriously, much more broadly.

A third statistic I like to toss out, if we added up how
much in fines and penalties our government, the United
States Government, has collected in just the last three
years alone by enforcing this one law, what do you think?
How much money do we collect in a three-year period by
enforcing one law: Anti-corruption?

AUDIENCE MEMBER: Five billion.
MR. PEELER: I heard five billion.
AUDIENCE MEMBER: Four.

MR. PEELER: It is between those numbers. Depends
on how you're adding it up and between what point, but
generally you are in the right ballpark, between four to
five billion dollars. Besides the laws of the IRS and taxa-
tion laws and perhaps the civil False Claims Act, this is
way up there. So people want to know whether it is going
to continue. The answer is yes, it will, and the enforce-
ment trend will continue to be that aggressive.

I want to end my remarks by talking very briefly
about a story. How many of you have heard—it was a big
story about a year to eighteen months ago and well pub-
licized—about IKEA in Russia? Are you familiar with this
story? If not, let me briefly summarize it like this. I was
actually sitting in Hong Kong when I first heard about it,
and it is a story that I can’t quite forget, but it illustrates
some of the challenges that we were talking about in in-
ternational transactions and anti-corruption. It screams to
be told.

We all come at things with a cultural bias. We try hard
not to, especially people in this room I am sure. We try
very hard to be aware of that and to overcome it. But it
is a constant struggle, and we should be reminded about
it every day. The IKEA story went like this. IKEA recog-
nized after the fall of the Soviet Union that this was going
to become an extraordinary market of people looking
for new, lower-cost furniture. In fact, IKEA still today is
one of the largest retailers in Russia. So they planned to
quickly build up an infrastructure and be able to sell their
products in Russia, St. Petersburg, Moscow, et cetera.
They recognized that corruption was an issue. They went
in with eyes wide open. They were a good client, and
they recognized this was going to be a problem. So they
turned to trusted people; they put the right language in
their contracts. One of the first things that came up was
that someone said, “Look, to turn the power on in your
largest store in St. Petersburg, you're going to have to pay
a bribe to the people who run the power authority.” IKEA
said, “No, we won’t do that. In fact, we will spend money
to build our own generator or to rent generators to get
power through a completely appropriate way rather than
pay the bribe.” They became very public about doing it.

Now, they hired third parties that they believed were
trustworthy to help them implement this non-corrupt
strategy in Russia. Unfortunately, what they found out
was that the third party was in fact paying bribes to get
the generators, claiming that there was no other way to
doit.

So IKEA, again being a responsible corporate citizen,
turned around and sued, brought that third-party’s be-
havior, illegal behavior, to both the criminal authorities
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and the civil courts looking for remedies in Russia, where
they quickly found out that the criminal authorities had
no interest in pursuing the third party. And the third par-
ty filed a cross-complaint in the Russian courts against
IKEA, and those courts found against IKEA. They ended
up getting a judgment against them for several mil-

lion dollars by the third party in damages. And IKEA
publicized this, throwing their hands up in the air a few
years ago, saying, “What do we do? We are trying to do
it right.” My point isn’t that in ten minutes we can’t find
an answer to that particular question. That’s a complex
one, but it is a really good one to illustrate again that you
can’t go in with your blinders on, and that the issues in
one country, Russia, can be similar or completely differ-
ent than an issue in another county, and these challenges
are profound. We will talk during the presentation about
the significance of the same ones Andy talked about a
moment ago.

Here is the message I leave you with this morn-
ing. Doing due diligence on third parties with whom
you are working is extraordinarily important, and put
compliance measures in place to try to mitigate the risk
that your people are making mistakes or are not looking
closely enough at the activities of third parties.

Okay, now putting my moderator hat back on and
sitting back down.

Both of your remarks were very interesting. David,
I wanted to ask a question. You referenced the seven
essential elements, the “big seven,” so to speak. I was
wondering in your experience if you could highlight one
or two of them that you found to be either the most mis-
understood and/or the most valuable, especially in the
international arena?

MR. BURT: Well, I would really emphasize that,
when you do use the ADR clause, it sounds like such a
prosaic topic, but it has such an enormous impact later.
The last clause I guess negotiated is the first one to go
looking for when there is a problem. I would emphasize
a couple of things about that. One is the scope. Typically
one sees any dispute, controversy or claim arising out of
or relating to the contract, but I would also roll in tort,
statute, any other legal or equitable theory arising out of
the contract or the relationship created thereby. That way
you potentially roll in various other causes of action and
prevent venue fight.

Let’s see, the other aspect is of course the choice of
law and of the seat of the arbitration.

MR. PEELER: Do you normally look for New York?

MR. BURT: Well, New York is generally accept-
able to foreign parties in many instances. If not, you can
specify the law of England and Wales. For example, if
you have a contract with India, that’s going to be an ac-
ceptable choice most of the time. You look at where is

the opposite party? Where do they have assets? What

are they accustomed to culturally? Using the India ex-
ample, it would be entirely reasonable to specify the law
of England and Wales and a seat in Singapore, and under
the auspices of the Singapore International Arbitration
Center. That gets you ninety percent of where you need to
go in that clause. The rest should be easy.

MR. PEELER: I'm curious, how often out of a hun-
dred, how often would an international transaction in
New York be accepted versus being pushed back on? You
said widely it is acceptable.

MR. BURT: That’s hard to answer. My impression is
we don’t have much trouble applying New York law.

MR. PEELER: How about you out there, do you find
that to be the case? Have you experienced cases where
New York has been pushed back hard on an international
deal, and you had to find a solution?

(No response.)
The audience sits stunned and amazed.

MR. OTIS: Let me ask you, do you find regional dif-
ferences in acceptable law? Like is it more likely New
York would be accepted in a Latin American transaction
where India would amongst England and Wales--

MR. BURT: Right, probably New York law would be
more acceptable in a Latin American transaction. There is
a big divide in the world between the civil law countries
and the common law countries. I actually had a case in
Singapore that was against the French under Chinese law.

The differences in substantive law the world over
tend not to be enormous. When I first got the Chinese
law case I thought, “Oh, gosh!” I was first chair on that
case, and I thought, “How in the world do you try a case
under Chinese law?” Well, guess what? All the basic stuff
applies. In fact, it is somewhat simpler because it is statu-
tory. So one thing to be aware of is civil versus common
law transaction.

Yes, sir.

AUDIENCE MEMBER: [ think it also depends on
the nature of the transaction. If it is a banking transaction,
and you want participation, English-language documents,
New York law is probably the preference.

MR. BURT: Good point. Excellent. That’s right.
MR. PEELER: Thank you for that as well.

Andrew, I know that you only began to scratch the
surface during your remarks. I was wondering if I asked
my first question to you, as we start this year, as you
look at the landscape out there in the international arena
and from the environmental perspective, where do you
think the greatest risks or dangers are? I was highlight-
ing third parties, and the significance of due diligence on
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the anti-corruption front. You also talked about those,
but if you're looking ahead, where are the biggest danger
points on the environmental front right now?

MR. OTIS: There are a couple of areas shifting. The
biggest danger points in the environmental area tend to
come from changes in environmental regulatory struc-
tures. And there are two changes that have been going
on for some time and look like they are going to continue
and in some cases accelerate in this coming year.

One change is in Europe, a move more towards a
liability scheme that looks a little more like the United
States environmental liability scheme, where you may be
held liable regardless of fault for past acts. That I think
is going to be a change in the liability scheme in Europe
that is going to affect both transactions and compliance
there.

The other thing is what might be considered to
some subterranean. There is a popular perception that,
in regard to greenhouse gas or climate change, there is
no change in the regulation or legislation in the United
States, and that, while other parts of the world are mov-
ing on, the United States is not. Actually, that’s not true.
The Environmental Protection Agency is using its author-
ity under the Clean Air Act to develop a climate change
program that is going to look completely different from
the climate change program in the rest of the world, and
it is going to be very hard to match those two up. The
U.S. program is going to be technology-based. It is go-
ing to be based on industry categories. It is going to start
with the entities—it has already started with the enti-
ties—most easily regulated in the United States, which
are electric utilities and oil refineries. It's going to move
from there to production facilities. And it will be case
by case in the sense that, as entities that emit fairly low
amounts of greenhouse gases get new air permits, they
are going to try to figure out somehow what the best
available control technology is and with a pollutant that
is not susceptible to add-on controls, like every other air
pollutant is.

So that is going to be this developing regulatory re-
gime that is going to start getting people caught up in
dealing with greenhouse gas regulation in the U.S., and it
is going to accelerate in the second Obama term.

MR. PEELER: Interesting. You mentioned President
Obama. I have two follow-ups I wanted to ask you. I'm
sure you noticed, like many of us, the significance of the
environment that the President put into his State of the
Union speech. I'm wondering if I can impose upon you
to sort of imagine for us what you think the government
will be doing?

MR. OTIS: That’s actually interesting, because
certainly President Obama laid out his priorities. He
described climate change and the environment as one
of them, but that’s all done in the context of a totally grid-

locked and dysfunctional Congress. So the ideal structure
would be the creation of a new climate change program
that had some trading component that was linked to trad-
ing components and international agreements and other
trading components in Europe and Japan. A system that
facilitated the worldwide flow of carbon and money that
went to areas—basically just really simple economics
where money went to control carbon at the lowest mar-
ginal cost. That’s not going to happen.

What will happen is that the EPA will continue to use
its existing authority under the Clean Air Act to create a
regulatory program that will look different from regula-
tion in the rest of the world and simply will not facilitate
that flow of capital to least marginally controlled sources
over time.

Now what exactly is that going to look like? I can
describe it technically. Anybody that emits more than
twenty-five thousand tons of carbon per year and wants
to get a new air pollution permit (which is a lot of enti-
ties) is going to have to go through a case-by-case analysis
of the best control for that particular source. That’s going
to be kind of a mystery. I've seen it happen in the mining
industry a little bit. It looks like energy efficiency. In a lot
of places it looks like energy efficiency.

Does that mean that our fairly notoriously inefficient
industry starts really clamping down on energy ineffi-
ciency? It’s possible. But nobody really knows quite yet
what it is.

MR. PEELER: It will be exciting to see how it plays
out.

MR. OTIS: It will be.

MR. PEELER: From your first response I noted you
were talking about the changes in European liability.

MR. OTIS: Correct.

MR. PEELER: It sounds a little bit in your descrip-
tion—and I was going to play with this a little bit—it is
that close to strict liability.

MR. OTIS: It is close to strict liability. It is simi-
lar to the Comprehensive Environmental Response
Compensation and Liability Act. It is strict liability. It is
joint and several with a contribution scheme.

I'have to be honest, I am less of an expert on that par-
ticular scheme, but it looks similar to what we have in the
us.

MR. PEELER: Well, it is interesting, and I'll throw
this in from the anti-corruption perspective. I'm sure
many of you are aware that in 2010 the United Kingdom
announced what was widely expected to be—and turned
out to be exactly what we got—the U.K. Bribery Act.
What was interesting and caught the attention of all of
us and most of our clients is that there was strict liabil-
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ity—or close to it—built in for companies that failed; that
is, where bribery occurred either by their own people or
by third parties and they would not be able to show that
they took meaningful and adequate steps to prevent that
bribery from occurring. And if they couldn’t show that,
strict liability would ensue, which could be catastrophic
and enormous and of course shifts the burdens enor-
mously to the companies.

It seems that, from the European perspective, here
in two different arenas, we are seeing an approach much
more comfortable perhaps with assessing strict liability.

MR. OTIS: That’s right. And I think that they may be
motivated by the same general policy principle, which is
that, with regard to contaminated sites, they need to be
cleaned up. Perhaps somebody that is associated with the
site that has resources. So if you're associated with the
site and have resources, the authorities are going to look
to you to do it.

From what you've described the underlying prin-
ciple is we need to prevent corruption. We are going to
create this liability scheme that has such consequences
that it will induce you to perform the diligence necessary
to prevent corruption going forward.

MR. PEELER: Exactly.

OLIVER ARMAS: David, quick question. Given
your views with respect to mediation, how often do
you recommend to have step-up clauses in your ADR
clauses?

MR. BURT: Most of the time.

MR. PEELER: Would you mind explaining step-up
clauses?

MR. BURT: Sure; right.

The step clause is sort of the first part of a dispute
resolution clause where you provide not only for either
final dispute resolution in the courts or alternatively ar-
bitration. Rather perhaps you build in the requirement
that the parties go through a mediation process prior to
entering formal dispute resolution, and possibly prior to
that you provide that they go through some sort of a ne-
gotiation process.

And by the way, I'm not an enormous fan of step
clauses. But I do think they work. I think most of the time
they should be included, but it’s not dogma. It needs to
be situationally appropriate, and you have to avoid step-
ping in a couple of significant cow patties on your way to
dispute resolution, and here is what I think they are.

First of all, it may not always be appropriate, given
the identity of the parties. If you have a problem of a
very large trading partner and a very small trading part-
ner, then the idea of escalating to less interested, more
authorized senior managers may make no sense at all.

There may be nobody on the other side who is capable of
being escalated to, and that may just be a waste of time.
On the other hand, if you do have similar executive rank-
ings or manager rankings in your organizations, it may
make a great deal of sense. Because when you go to some-
body who has a clean desk and maybe isn’t as emotion-
ally involved and has thirty days to gather the facts and
make some kind of agreement with the other side, that
can be very, very efficient. So that’s a situational hazard.

I think another very important hazard in step claus-
es—if you're going to provide for executive negotiation or
executive escalation and/or mediation—is to be sure that
you put in a time limiter for both of them or whichever
you choose. The reason is that if you don’t, what can hap-
pen is that the opposing party, who perhaps wishes to de-
lay the resolution proceeding, will contend as long as pos-
sible—which can be a very long time indeed—that you
have not complied with the requirement fully. So what
you would say is that in the case of a mediation clause, in
the event of a dispute written notice shall be served of the
dispute and its particulars, and the parties shall proceed
to mediation. If mediation fails to resolve the dispute
within sixty days after the notice of dispute, then either
party may initiate formal resolution response. So put a
time limiter in there. Because otherwise the arbitral panel,
for example, can say, “We don’t have jurisdiction.” That’s
a terrible outcome.

MR. PEELER: Limbo.

MR. BURT: That could lead to litigation, and may not
be what you want.

MR. PEELER: Jim.

JAMES DUFFY: I just wanted to go back to some-
thing Andrew said in his presentation (which I agree with
completely), if you find shoddy EPA compliance, most
likely if you go up the scale you're going to find shoddy
management in general. But I think it’s really the other
way are around. If management is too casual you're go-
ing to find it in EPA and all sorts of regulatory fields. So
I guess the conclusion I would draw from that is if your
view of management is that they are entirely too casual,
you probably have to look at EPA and almost every other
area as well.

MR. OTIS: I wouldn't disagree with that at all. My
characterization was simply, (a) the way I come to it be-
cause that’s the way I get there, and, (b) just as an indica-
tion you need to investigate further. You're right, I agree.
That’s been my experience too.

MR. DUFFY: It isn’t isolated.
MR. OTIS: No, not at all.

MR. BURT: As an indication of overall health I think
it is probably a great diagnostic.
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MR. OTIS: It can be very effective, and not just a di-
agnostic but an excellent early warning.

MR. PEELER: Yes, could I have your name.
CAROLINE RIDER: Caroline Rider.
MR. PEELER: Caroline, good morning.

MS. RIDER: Good morning. If you're dealing with
small to medium-sized enterprises who are trying to do
business internationally—in fact I had a client do this—
they will sometimes form a non-equity alliance with
another smallish or maybe medium-sized company in
another country. They are trying to get something done,
maybe they are trying to market something, distribute
something, whatever. How much FCPA responsibility
does that small U.S. company have for what the alliance
partner is doing? There may or may not be a formal con-
tract between the parties; there certainly isn’t any control,
but you're talking about strict liability.

MR. PEELER: Well, under the UK. Bribery Act,
despite what rumors may have you believe or that it
sounds like the U.S. is enforcing the FCPA rabidly—I
use the word rabidly intentionally—I think that’s exactly
where we are. The U.K. has a stricter law than the FCPA,
namely, the U.K. Bribery Act, but it has only been in place
a short time, and the enforcement is only beginning to
occur, so we don’t have that level. I think it could occur.
That’s what a strict liability piece is.

Can I just ask you with the alliance piece, what’s the
relationship that the small to medium size company in
the U.S. is forming internationally?

MS. RIDER: Yes, with another medium-sized
company.

MR. PEELER: Joint venture?

MS. RIDER: Well, see, that’s the thing, a non-equity
strategic alliance. So they have an ongoing project, but
there is no equity investment of one side or the other, and
there are no financial hostages. There may or may not be
a specific written contract, but they are working together
over time.

MR. PEELER: Are they reaping some benefit from
their combined efforts?

MS. RIDER: Yes, they are.

MR. PEELER: Let me point to this, if I may, in terms
of highlighting why I ask that question. You can look at
percentage of ownership. You could also look at, when
talking about jurisdiction, whether or not the parties are
enjoying a benefit of ill-gotten gains. So a bribe is being
paid by the international partner—let’s say even without
the knowledge of the U.S. side of the equation—but that
bribe assists in the sense of that joint benefit that both
sides are getting. Chances are when a bribe is paid that is

a fact. Most people don’t pay bribes just because; it is to
drive the business forward.

The U.S. has taken an extremely aggressive position,
and I'm happy to explain the jurisdictional way that arm
can reach as far as it can. But over the U.S. party, if I were
representing that U.S. company, I would suggest that they
should take a very strong hand in making sure that that
international partner knew what would not work, what
they would not accept in terms of behavior. If there is no
written agreement, there may not be an ability to put that
language into an agreement. But I would certainly have
documents and as much as I could to point to how strong
a position I took in what would not be allowed. A failure
to do so could and might lead to liability on the U.S. side.

MS. RIDER: Thank you.

MR. PEELER: I will offer this too. A lot of times
people say to me, “But wait, under the law we could
win.” I tell people, “Well, maybe you could, and we could
spend millions of dollars proving that point, but after
we’ve spent the millions of dollars in actual fees and lost
productivity on your part, have we really won?” Isn’t it
better to avoid the problem to begin with? When we are
talking about this rabid level of enforcement, it is a good
thing to be wary of.

Thanks for the question.
Good morning. Your name, please.

FRANCISCO HERNANDEZ: My name is Francisco
Hernandez.

MR. PEELER: Good morning.

MR. HERNANDEZ: Good morning. I will add to that
answer.

MR. PEELER: Please.

MR. HERNANDEZ: The same level of scrutiny that
you will receive for doing business with a third party will
be applicable to this case.

MR. PEELER: Yes.

MR. HERNANDEZ: My suggestion to the company
would be to run a due diligence check. Depending on
whether these other parties will be doing business with
the government and where geographically it is based and
where the business is going to be carried out, you will
have a different scale of risk. And depending on that, you
should run a deeper or stronger or lesser due diligence
process. But certainly due diligence is an obligation that
you would carry out.

MR. PEELER: Could not agree more. The significance
of that due diligence will also—it is not a get-out-ofjail-
free-card or ultimate shield—but it does go a long way to
show that you are a good company trying to do it right,
and it is extremely important.
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MR. HERNANDEZ: And basically it is essential to
know what is that party that you're doing business with
and whether or not you can show the DOJ later on that
you did your due diligence.

MR. PEELER: Absolutely. Any other questions,
Ollie?

OLIVER ARMAS: A question for David. With re-
spect to confidentiality and arbitration, obviously, if you
don’t have it in your clause, or your applicable rules
don’t make the arbitration confidential, then it is not. It
is private but not confidential. So as a matter of course
do you always insert confidentiality into your arbitration
clauses, or do you leave it on a situational basis?

MR. BURT: The question is as follows: given that
confidentiality is not automatic in arbitration, that it is
an inherently private proceeding but it doesn’t have to
be kept confidential unless it is contracted for or perhaps
it appears in the rules of whatever the administering
authority, do we as a matter of course always put in
a confidentiality clause? And the answer really is yes.
Because, although it may not be critical to value, it’s just
a benefit that costs nothing. Most of the time, if we have
something that’s going to arbitration, it is going to be
some kind of a disruption in the supply chain, and those
things can get exaggerated in the press if somebody gets
a hold of it. Such as, “Oh, my goodness, DuPont’s supply
of something or other is insecure or they are having prob-
lems with their distributors.” Well this kind of stuff hap-
pens all the time, and so there is no need to get excited.
Most of the time we are on our way to working it out.

So yes, we do as a best practice include confidential-
ity clauses. I have to say that my attitude used to be dif-
ferent about that, and I would look situationally at every
contract. Because I don’t like to put in superfluities, and I
don’t like to feed the boilerplate beast. So I would do an
evaluation each time, and each time I would find out yes,
that’s what the client always wants. Yes, sir.

MICHAEL GALLIGAN: David, I wanted to just
come back to a point you raised in terms of the relation-
ship between New York and English law. Obviously, the
differences between English law and New York law may
not be as dramatic as the differences between English law
or New York law and maybe French and German law.
But I think it is important not to just sort of pretend they
are totally indistinguishable. New York law has an obli-
gation of good faith; it’s a restrained obligation of good
faith. It is not in the German sort or the possibly broader
French sense. But still there is an obligation of good faith
which you don’t have in English law. I think if you're try-
ing to exclude, if you want to say, “We are going forward
and waive any possible misrepresentations or negotia-
tions before we do our deal,” that is easier to do under
New York law than it is under English law.

New York law is statutorily very clear about the lack
of a need for consideration for contractual amendments,
assignments, or modifications in the way that I think
English law is not as clear. England doesn’t have a statute;
it is all governed by case law.

So I sometimes find when I talk to attorneys about
the distinction of New York law, people just sort of don’t
know what the differences are. Hopefully, the New York
State Bar Association may be putting something out in a
couple of years; we are working on trying to get a book
published which will actually help educate people on
those differences.

MR. BURT: I look forward to that.
MR. PEELER: Were there other hands?

Yes, sir, the gentleman. Can I ask your name, in the
back.

JAMES MOORE: Jim Moore.
MR. PEELER: Hj, Jim.

MR. MOORE: This is to Mr. Burt. When you can per-
suade a foreign entity to participate in a mediated settle-
ment conference, where do you get the mediator? I'm not
asking what is the best way. How do foreign entities re-
spond to having, say, a U.S. mediator, or would you have
to defer to them?

MR. BURT: Most of the time—and maybe this is a
little heretical—but most of the time if the other party
is willing to engage in a mediation and if they have an
idea as to a mediator and that person checks out, I view
it most of the time as an advantage that that mediator
is acceptable to the other party. But what’s important is
that the mediator checks out as somebody who is actu-
ally a member of the international ADR community, has
significant experience, who we don’t believe is going to
bring any sort of local bias and is not in the pocket of the
opposite member. But mediation is inherently coopera-
tive. Particularly if we are in an area of the world where it
is hard to get somebody to agree to negotiate in that fash-
ion, most of the time my advice is sure, if they think this
person is good. Now domestically, that’s almost always
true. Because there are an awful lot of good mediators,
and it is easy to figure out who they are.

As to where they come from, you can go through the
various arbitral centers; it is just a networking thing. You
have to just keep talking to people in bars to find out who
the good mediators are.

MR. PEELER: Bars in both sense of the word I'm
sure.

Any other questions from the audience at this point,
or shall we continue?

14 NYSBA International Law Practicum | Spring 2013 | Vol. 26 | No. 1



Okay, I wanted to throw it back to Andrew for a
quick moment if I could. You talked about the signifi-
cance of compliance. Even pulling your ten minutes of
different themes you talked about due diligence and
compliance. I wanted to spend a minute on the compli-
ance side of that.

I'wonder if you could expand a little bit on your
thoughts and talk about what you're telling your clients
in terms of practical steps they can take in the compliance
arena to mitigate risk.

MR. OTIS: Yes, which is a little different than in the
transactional arena, but I'll talk about it briefly.

There are a couple of elements to an effective envi-
ronmental compliance program. One is that you actually
have one.

MR. PEELER: Good place to start.

MR. OTIS: Yes. That you have an environmental
compliance program that has a written set of procedures.
It has a set of metrics by which you can measure envi-
ronmental compliance. Those metrics are measured on a
regular basis. There is feedback based on those metrics.
The result of those feedbacks is incorporated into the
performance evaluations and remuneration or any other
way that managers are rewarded. Responsibility is clearly
defined, and it is allocated amongst those who are able
to make decisions. It is not that much different than any
other compliance program. The other key—and I have
clients who really vary on this—the other key is culture.
You know, there was a joke when I worked at the EPA.
New people would come in and they always want to
reorganize the agency’s seventy thousand employees,
and the first thing they would say is, “Assume culture
change. Okay, now that we have that done, everything
else is easy.” But creating a culture of compliance is really
important.

I was struck actually when I was at a site recently,
doing a site visit. This was not my client; I was with my
client visiting another site that they were contemplating
purchasing. It was a mine actually. We toured all over the
mine, and we were going all different places. We were
in a truck, and we must have stopped, I don’t know,
thirty times. And every time, they took these chocks that
hold the wheels together out and they put them behind
the wheels, whether we were on flat ground, on paved
ground.

MR. PEELER: Was this a du Pont plant?

MR. OTIS: And we started making jokes about it.
They said, “Look, it may not be necessary every time, but
it just creates the culture of compliance and safety, and
that allows us to press the workers constantly to think
safety first and compliance first. And it works.”

It's annoying, and it is not how we think of things as
lawyers. It is kind of pedantic, but that ultimately is what
ensures compliance.

MR. PEELER: And if I may, if I could dig a little
deeper on that, a lot of times when I would talk about
that same general message, the similarities between what
we are talking about for the anti-corruption and the en-
vironmental is stark. But a lot of times clients are looking
for as much practical advice, like, “"How do I go from
the advice you just gave, which is a very good and right
strategy; how do I begin to turn that culture around in my
company?”

MR. OTIS: In that same trip we were having that dis-
cussion about how you change culture within a company.
And one of the managers made a joke, and he said, “You
fire everybody and you bring in people who have the new
culture.”

MR. PEELER: That’s option one.

MR. OTIS: Right, option one. But that may have
some other issues associated with it. But the key thing
to keep in mind here is key managers have to believe it
and do it. So if you want the first practical step, the client
comes to me, the environmental manager comes to me
and says, “Okay, well, what’s my first step?” I say, “The
first thing you do is you do it every day and all the time.”

The second step is written procedures—like this book
for example—is key, so that everybody has the same point
of reference.

A third practical step is set up an education program.
So whom do you want to educate and how do you want
to do it? How often will your environmental managers
meet together? How often will they go through a re-
fresher course? Will you test them? What are the criteria
by which you want to evaluate their knowledge of your
safety procedures?

The fourth practical thing that you can do is to de-
termine that their compensation is based on it, and that’s
not that hard. And it has to go outside the environmental
area, and it has to go to plant managers in particular.

MR. BURT: Can I just get in on that a little bit.
MR. PEELER: By all means.

MR. BURT: My Cousin Vinny speech. Everything
that guy just said is right, and that’s exactly the way that
we would have said it, which is amazing. It’s got to be
top-down driven. It’s got to be part of an education pro-
gram. When you educate people and the idea catches on,
pretty soon there is a demand for education.

For instance, in the last three months I've had re-
quests to come and discuss alternative dispute resolu-
tion from the IP arm of a legal department and from the
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sourcing function itself. My best client: Sourcing. Which
is interesting. What that means is there is now a demand
for this information, and in that fashion it is getting
driven up the business organization and into the culture.
Linking it to people’s compensation is great.

Just one example of a culture shift that we seem to
have achieved, though it took about ten years, was to
talk about recoveries. To stimulate everybody at every
level of the company to look for opportunities where we
might be leaving value on the table, to get legal interven-
tion where necessary to get that value back. And it’s just
a relentless effort that is required to market this kind of
stuff to create culture change inside a company. A mes-
sage from the CEO really helps. Creating actual market-
ing materials. Having it reinforced in splash screens.
Whenever I flip down the tray table on the airliner and
there is an ad there I think of the recoveries program. The
door magnet, maybe that’s a little old fashioned at this
point. But great answer.

MR. PEELER: And I couldn’t agree more from the
anti-corruption side.

It reminds me of a story in which I was giving these
same messages to a very large multi-national corpora-
tion. One day I found myself in a large factory of that
company in a region in China, and the manager of that
place was an American who had come over and was
beginning to implement many of these things we were
talking about. He was proudly walking me through the
plant and showing me what he had achieved, almost as
if he were literally ticking off the box what he had done.
We got to a large sign that had a hotline information and
what to do if you spotted a problem and all of that. I
said, “You know, Jim, that is fantastic. There is only one
problem.” He almost looked crestfallen. He turned to me
and said, “What?” I said, “I can read it.” He had simply
failed to recognize the fact that it was in English and that
the two of us were the only two people able to read it.
The message was fantastic; it just needed to be translated
into Mandarin.

It goes back to that cultural prism piece, which is not
only that you do the right things, but you have to think
about it as you do it how to be really sensitive in get-
ting it out there. Again, that comes from the top down. A
number of times, when, I've heard a manager say, “I'm
really trying hard,” I have said, “When is the last time
you visited the plant? When is the last time you made a
physical appearance and when you were there were talk-
ing about these issues?” If the answer is none, I've said,
“Then we need to do better.”

MR. OTIS: I just want to respond to one thing. I have
clients who struggle with this: There are a lot of other
large multinational public companies who have one pro-

gram for the entire world, and every facility you go into,
every facility and it is exactly the same. And that is a very
viable way to do it. I have other clients who do it slightly
differently, and they want each facility to structure their
program in a way that is both culturally adaptive and also
fits within the value proposition of that entity. My view

is that that has greater risks. You take those risks and you
make the trade-offs, but I definitely see a couple of differ-
ent ways that it gets done.

MR. PEELER: Yes, a question.

AUDIENCE MEMBER: And this is a question for
Andy, actually, about environmental risk if you are repre-
senting a buyer of real estate, and I'm going back a long
period of time in which charities, for instance, would not
take real estate as a donation—because of the risks. What
type of escrow agreements and for how long a period of
time would you have it be for environmental damages on
real estate?

MR. OTIS: That’s a good question. It really depends
on how much investigation I've done prior to the transac-
tion. So if I've done a significant amount of investigation,
and I feel pretty confident there is not much going on
here, I probably wouldn’t take an escrow agreement if I
didn’t have to. But if I didn’t, and I was kind of going in
with representations only or Phase I, it really depends. It
also depends on the size of the transaction. Escrows are
often pegged to the total amount.

I know that people love to say, “Well, for the statute
of limitations.” In the environmental area it just doesn’t
work. There really isn’t a statute of limitations on contam-
ination. The EPA loves to say that as long as you're not
in compliance you're renewing the statute of limitations
every instance of noncompliance. They don’t always win
that argument, but do you really want to spend your time
fighting with the EPA over whether you've violated the
statute? It really is deal dependent.

My deal on escrows also is that, if you think the par-
ties can interact after the transaction, then escrow is fine.
But escrow is just another opportunity to fight. You need
a real good procedure to determine how to disburse
escrow funds, because an escrow agent is not going to
determine whether remediation is necessary, or reason-
able, or whether this is the right amount of remediation.
All of that needs to be done after the closing, so it really
depends on the nature of the parties involved.

AUDIENCE MEMBER: The reason for the escrow
account is that there will be funds available, even though
it may not be the full amount. I'm reminded of ancient
graveyards found in New York on real property that
stopped all building, that had to be remediated, things
that wouldn’t be found in a normal test of the ground.
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Il. See YalIn...Where? Is Arbitration a Viable
Dispute Resolution Option in International
Financial Transactions?

MR. PIEPER: The topic of our second panel is what if
there is a dispute in an international transaction, how do
you resolve this? And here we want to focus on financial
disputes. Traditionally, I understand, in particular the
banks would go to the courts, but recently there has been
a new development where people are thinking, “Well,
why don’t we try arbitration? Are there advantages, dis-
advantages?” So the old saying, “See you in court,” might
not work any longer in all circumstances. So maybe now
it is, “See you in...I don’t know, in the Hague maybe.”
We have a whole panel to discuss this issue.

My partner, Marc Rossell, is interestingly enough
a capital markets guy, and he will lead the discussion
on arbitration. So I will leave it to Marc to introduce the
panel and to take it from here.

MARC ROSSELL: Thank you, Thomas.

As Thomas mentioned, I'm a poor corporate lawyer,
so I really don’t know much about arbitration or litiga-
tion. But I do have a topic which we are going to discuss
today—which is the use of arbitration or potential use of
arbitration in financial transactions.

Before I start, I'll briefly introduce our panel. We have
Eduardo Lopez-Sandoval, a partner at the Peruvian law
firm of Rodrigo, Elias & Medrano, to provide a little local
flavor on the enforcement issues related to arbitration,
awards and court judgments in local countries. Eduardo
also has the disadvantage of being a corporate lawyer,
but knows enough about this to talk a little bit about it.
Great that you could join our panel.

Giselle Leonardo is a leading practitioner in the area
of arbitration on finance and M&A, and in cross-border
disputes in particular.

Henry Weisburg is a partner at Shearman & Sterling,
a former partner of mine, and has experience in the area
of cross-border litigation and arbitration proceedings,
and he spends approximately eighty-five percent of his
time on arbitration matters.

To his right is Valerie Verberne. She’s a lawyer at
NautaDutilh, based in New York. She will talk a little bit
at some point about PR.I.M.E. Finance, which is an inno-
vative idea in the area of arbitration for financial transac-
tions, which her firm was fairly important in establishing
in Europe as an example of how you might want to ad-
dress financial transactions in arbitration.

The hypothetical is the genesis of this discussion.
This is really an issues awareness panel as opposed to
presentations, apart from Valerie’s presentation. But it is
the following issue.

I grew up in the corporate world in financial trans-
actions, where either you have a syndicated loan agree-
ment, a cross-border syndication, or indentures for bond
issuances, where the normal clause for that agreement
says that, in the case of nonpayment or default, the bor-
rower submits to the jurisdiction of the New York courts,
appoints a process agent, and New York law obviously
governs the debt obligation. The remedy of choice of the
creditor is if I lent a hundred million to this borrower,
the borrower didn’t pay me the hundred million, and if
it doesn’t pay me my hundred million dollars, I will go
into the New York court and get my judgment. He has ap-
pointed the process agent, a very easy way to get a sum-
mary judgment, and I'll go enforce that court judgment in
the local country and undertake a proceeding in the local
jurisdiction to enforce the local judgment and exercise my
remedies, try to attach assets, whatever.

Creditors have sort of shied away from arbitration for
a number of reasons. One is that—and we can talk about
this in a little more detail—they don’t think there is much
to arbitrate about. It is fairly simple. It is not like a big
construction project in a project finance, where you're try-
ing to figure out what the degree of workmanlike conduct
was or if something was subject to a warranty or not. It
is fairly easy. I lent a hundred million dollars and they
didn’t pay it. It is fairly easy. No arbitral issue of fact. The
other thing is it could be lengthy, an arbitration process,
and we will talk about that. Creditors like the idea of be-
ing able to go into a New York court and with a summary
judgment proceeding get something out of the court in
maybe six to eight months, depending on the facts, and
then go enforce it in the local country immediately.

They also don’t like the idea of arbitration because
historically—Henry will disagree with me on this—but
historically what has been viewed a little as a “split-the-
baby” kind of thinking: while a court will very easily
recognize or should very easily recognize the fact that the
debt is owed and under the law the borrower has to pay,
an arbitrator may have a tendency to have equitable prin-
ciples creep into the decision-making—so that you might
not end up with a hundred million dollar judgment, but
you might end up with something else because of some-
thing the arbitrator thinks was equitably involved. So
there is that issue.

So creditors have typically not liked this, and a sub-
stantial majority of all New York law financial transac-
tions have submission to jurisdiction in New York courts,
federal and state courts sitting in New York.

Then some of us who do international financial trans-
actions started talking to local lawyers and asked them
the question, “Have you enforced New York judgments
in that country? How long does it take?” And oftentimes,
in particular the jurisdictions in which I have a habit of
working, like Brazil, Mexico and Argentina, you get the
answer that it takes a long time. Because in theory it is
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easy to get a proceeding started to enforce the judgment,
but the debtor has a lot of defenses that it can interject
into the proceeding, so it takes a long time to actually get
a judgment—if you get a judgment at all. There are pub-
lic policy issues and other defenses they can raise, or the
fact that they haven’t been properly served.

So you ask the lawyers, “Well, what about an arbi-
tration award?” And to the extent that the country in
question is party to the New York Convention, which is a
convention on the recognition of foreign arbitral awards,
then it is oftentimes viewed as easier to get enforcement
of an arbitration award than the judgment of a New York
court.

So as a creditor you start asking yourself the ques-
tion, “Well, why don’t I consider arbitration? Because if
I can get an arbitral decision in the same time frame and
the same speed as a judicial decision, perhaps it is easier
for me or better for me to get an arbitration award and
enforce that in the local country.”

So how many people are litigators here by the way?
(Show of hands.)
Quite a few. I guess I'm in the majority.

So I guess one of the things we might want to do is
ask Eduardo to say whether this is very different depend-
ing on jurisdiction, because based on what I have come
to know, it’s clear that the arbitration award might be a
better option, but not necessarily in all countries.

So Eduardo, maybe you can take a minute to talk a
little bit about in Peru: If you have a court judgment or
an arbitration award, which one would you rather have
to enforce?

EDUARDO LOPEZ-SANDOVAL: Well, thank you,
Marc.

The first thing that we should probably mention
is that this is not something that happens every day in
countries like Peru and around Latin America. You don’t
see foreign awards issued by foreign courts or arbitration
panels recognized and enforced in Peru every day. Based
on that, the amount of case experience that you have in
Peruvian courts on this matter is very limited.

We have had some experience in our firm dealing
with recognition of foreign awards issued by both courts
and arbitration panels. And our first conclusion is that in
both cases it is really, really complicated. It is something
very complex and takes quite a while. If you think en-
forcing a foreign judgment or arbitration award in a for-
eign jurisdiction is quite easy, you should expect to spend
in Peru probably at least two or three years until you get
a final decision or resolution.

When it comes to the requirements of enforcing court
judgments versus arbitration panel awards, I'm going to

discuss some history here. Arbitration in Peru is some-
thing very new. We have been hearing about arbitration
for the past twenty years, so most of the courts at the
moment have little experience enforcing foreign awards.
The experience on arbitration cases is very, very limited
because arbitration is not something that was well-known
in Peru until very recently. In the past twenty years arbi-
tration has become quite fashionable in Peru. Nowadays
there is probably no important commercial mercan-

tile contract in Peru that is not subject to arbitration.
Everything is subject to arbitration, and as such we have
started to develop a system that is very favorable toward
an arbitration award. In part the system that we have cre-
ated is a system of recognition and recognition of foreign
arbitration awards that pretty much replicates what the
New York Convention requires.

We are probably going to talk about the New York
Convention now, and this is probably the cornerstone for
the enforcement of arbitration awards in foreign coun-
tries. Peru is a signatory to the New York Convention,
and we have already passed the internal regulation that is
required to get the New York Convention rules applicable
in Peru.

So when you compare the enforcement of court judg-
ment and arbitration awards, from a substantive point of
view there isn’t much difference. I mean that the issues
that one may raise as a defense are quite similar in the
sense that there are certain matters that cannot be recog-
nized in Peru, whether they come from a foreign court
or an arbitration award, such as matters relating to lands
in Peru, matters relating to family law and those sorts of
things. There is also this other general concept of internal
public policy order that applies both to arbitration awards
and court orders.

Then we get into the field of the procedural issues,
which is pretty much where you see most of the discus-
sions at the local court levels when it comes to enforce-
ment of foreign awards.

The procedural issues and the due process issues,
most of the defenses raised by debtors in enforcement
proceedings in Peru deal with the foreign procedure in
which this resolution or decision was passed. If there was
a mistake in this part of the procedure, then that mistake
makes that whole procedure tainted. It’s the same case
with the arbitration awards. What happens probably is
that if you compare the procedural rules for both the issu-
ance of a foreign court decision and an arbitration award,
arbitration tends to be much more of a simplified proce-
dure, and as such probably the chances of seeing a pro-
cedural mistake identified in the course of an arbitration
proceeding may be less likely to occur than in a foreign
judicial proceeding.
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MR. ROSSELL: Maybe we should stop for a moment
and talk about the New York Convention, since some of
you are not litigators.

Henry, do you want to talk about what is the New
York Convention and why it is important for enforcement
of arbitration awards.

HENRY WEISBURG: And I'm sure Giselle will have
plenty to add.

There is a real irony in the legal world, which has al-
ready been referred to, which is that in most countries—
Peru may be something of an exception—it is far easier
to enforce an arbitration award than a judgment. As you
know, the United States, for example, is not party to a sin-
gle cross-border judgment enforcement treaty. So if you
get a beautiful judgment with a red ribbon on it in New
York, you have to take it to another country to enforce. In
a lot of countries that allows a re-opening of the merits to
some degree, et cetera, and the procedures are extremely
diverse around the world. So a New York judgment is in
some circumstances of limited value—it’s a step forward,
but it’s not that much of a step forward, in terms of en-
forcing your rights against assets of a judgment debtor in
another country.

In contrast, in the arbitration field we have prob-
ably one of the most successful commercial treaties ever
anywhere, which is the New York Convention of 1958, to
which at least one hundred fifty countries are subscribers,
state parties. The New York Convention, which is only
about five or six pages long, basically requires signatory
states to enforce private arbitration agreements so you
can get enforcement against somebody of their obligation
to arbitrate, so that’s at the beginning. And at the end it
requires signatory states to recognize arbitration awards.

There is one critical article, the most critical article
perhaps in the New York Convention, which is Article
5, which has a very limited list of reasons that a court in
a signatory state may use to decline to enforce an arbi-
tration award. It is written in very constitutional terms,
and that list of excuses to not enforce include things like
failure to give notice that the arbitration is afoot, gross
breaches of due process, gross excess of jurisdiction, of
the exercise of jurisdiction by arbitrators. In other words,
they decide something that is not remitted to them under
the relevant arbitration clause. But they are quite limited.

Obviously in those one hundred fifty plus countries
you have judicial decisions construing those provi-
sions of Article 5, which can be more or less favorable to
awarding enforcement. But in concept and in reality in
most or many commercial countries that list is read very
narrowly. So the bottom line is that if I have a hundred
million dollar judgment or a hundred million dollar arbi-
tration award and somebody offers to sell me one of each
of those, against the same obligor with the same credit
standing and the same assets, I'm probably going to pay

more, frankly, for the arbitration award. It's going to be
more enforceable. And in a lot of important commercial
countries—certainly continental Europe, Switzerland,
France—it is pretty much the same. In England and in-
creasingly in the emerging countries—formerly emerging
countries, now emerged, like Brazil—these arbitration
awards are very speedily enforced far more quickly than
ajudgment.

This isn’t to say that there aren’t a lot of other issues
in selecting arbitration, and we can get to those. And
Marc’s hypothetical arbitration is certainly not appropri-
ate for every kind of contract. But at least in terms of that
end product, what you do with what you get, that piece
of paper: litigation just gives you a piece of paper, in the
form of a judgment. It doesn’t give you money necessar-
ily. It is a matter of what you can do with that piece of pa-
per while a judgment. An arbitration award probably in
many countries is a more attractive piece of paper.

AUDIENCE MEMBER: Just a quick question. Does
the arbitration have to have been done under the auspices
of any particular organizations?

MR. WEISBURG: No. The New York Convention is
absolutely agnostic as to whether it is so-called adminis-
tered arbitration or ad hoc arbitration.

MR. ROSSELL: By the way, we welcome questions.

GISELLE LEONARDO: I just want to follow on with
that. Before I was an arbitrator I came from a transactional
background. For many years I was in-house counsel with
a multinational energy developer. To answer this question
specifically, when you draft the clauses, you can set forth
whether it is institutional or ad hoc, and then you can
specify the rules. So the identification of the administer-
ing institution—whether there is one or not or whether it
is going to be ad hoc in the selection of the rules—is inde-
pendent of the recognition and enforcement mechanisms
under the New York Convention.

MR. WEISBURG: My personal view is it’s always a
mistake to go ad hoc, but that’s a separate issue.

AUDIENCE MEMBER: No, I understand. I just won-
dered about the enforcement.

MR. WEISBURG: As far as the New York Convention
is concerned, it doesn’t matter.

MS. LEONARDO: Just to add one quick point
following on Henry’s position there, the New York
Convention does not permit any review whatsoever on
the merits, and the grounds for refusal are exhaustive.
When they list, and Henry mentioned most of them,
but when they list the grounds for refusal of recognition
and enforcement, those are exclusive. Those are the only
grounds.
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MR. WEISBURG: Subject to some exceptions in
some countries, but generally.

MS. LEONARDO: Correct, there are some excep-
tions, and there are some other issues on public policy.
We can get to that if we have time: the public policy in
the country you're looking to enforce, et cetera. But we
can get to that later.

MR. WEISBURG: The main point is that it is a very
confined list. And as Valerie said, no review of the facts,
and in fact, no review of the law—the law as applied by
the arbitrators.

MR. ROSSELL: Henry, have you had experience
with local counsel actually enforcing a judgment for
money owed?

MR. WEISBURG: Do you mean an incoming
judgment?

MR. ROSSELL: No, in the local country, through lo-
cal lawyers.

MR. WEISBURG: Yes.

MR. ROSSELL: What has been your experience in
terms of time horizons?

MR. WEISBURG: Do you mean vis-a-vis an award?
MR. ROSSELL: Yes.

MR. WEISBURG: Again, like any other litigation, it
is highly variable. As I said, the sad reality for litigators
is that at the end of a lawsuit you get another piece of
paper. So how do you turn that into cash? I've had very
good experiences in basically taking New York judg-
ments and getting them enforced in probably as little as
two or three months in some jurisdictions. If you go—I
won'’t pick on countries—but if you go to someplace like
Pakistan, it could be ten, twenty years.

MR. ROSSELL: And in some countries there are ac-
tually other legal constraints in enforcing a foreign judg-
ment at all, as I understand it.

MR. WEISBURG: Right, in offshore jurisdictions.

MS. LEONARDO: Correct. And if you're doing
transitional transactions and you are drafting, one of the
things I would look at before you finish your clauses is
to go look at that country and the enforcement mecha-
nisms. Because, as you pointed out, in Pakistan (I haven’t
looked at the law recently, but I did a deal there many
years ago) one of the things we figured out right away
was that they didn’t enforce foreign judgments—but they
would take the foreign arbitral award.

I would encourage everyone as one of your due
diligence checklist items to look at the country and de-
termine will they recognize the arbitral award or the
judgment.

MR. WEISBURG: Although sometimes you know
where your debtor has its assets, the attraction of the New
York Convention is that it opens the case to one hundred
fifty countries. At the time you made the loan they may
have had large cash collateral in X country, but by the
time of default it may be in my country.

MR. ROSSELL: The simple hypothetical that I've
asked myself is whether a debtor is in—let’s say, pick a
country—Peru or Mexico, with no assets in the United
States and no guarantors of its obligations in the United
States, so in other words you're forced to go to the local
country against the assets there. That’s the end game. If
you had a guarantor in the U.S. or you had assets in the
U.S., you might think twice about arbitration, because a
New York judgment might actually be easier to enforce in
Arkansas where they had a subsidiary with a factory or
something like that. That’s a hypothetical.

Did you have a question?

AUDIENCE MEMBER: I did. I'm thinking back to
a World Bank Lex Mundi study about ten years ago that
I participated in. One of the things that you have to be
looking at here is that, if you're a bank and you have a
note, that’s a financial asset. And you shouldn’t be getting
yourself into a position where you are going to have trou-
ble collecting it, because that infects the integrity of the
asset. So therefore, you have credit committee decisions:
Is this going to be a balance sheet loan or is this going to
be an asset-backed loan, and if so, what assets and how
are we going to back them up so that we have real teeth if
the loan goes into default.

I think one of the things that came out of that study,
which people were talking about earlier, is sometimes ar-
bitrators kick.

MR. ROSSELL: That's the equitable principles issue.

AUDIENCE MEMBER: Something like that, and it
adds a different dimension of risk as to what is the value
to the bank of that financial asset. Unfortunately in arbi-
tration you cannot appeal all the time. As a matter of fact,
you rarely can appeal; there are some jurisdictions where
you can.

So if you have a financial asset at par for, let’s say,
a hundred dollars, and the arbitrator comes in and for
some reason maybe he thinks the interest rate is a little
excessive, and now you have an arbitral award for ninety
dollars, so you've affected the value of that banking asset.
I'm wondering if the panel would care to focus on that?

MR. ROSSELL: Well, Henry, perhaps you can com-
ment on that.

MR. WEISBURG: Yes, again, I'm not deluded about
the strengths or weaknesses of arbitration. I have spent
the last couple decades in debates: Should we use arbitra-
tion? Should we use litigation? And yes, as Marc cata-
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loged and one of the major things that people say is, “Oh,
they are going to cut the baby, you know, it’s too much
equity.” I certainly agree that that’s probably an appropri-
ate attitude sometimes. But if I'm suing on the most plain
vanilla note, or what we call a New York Form Guaranty,
basically to which there is virtually no defense, probably
arbitration doesn’t make sense.

To get to your point. Obviously I am basing this on
my own experience and some research. First of all, there
is no statistical support, I don’t think, for the notion that
arbitrators come down in the middle—you know, cut the
baby in half—any more than judges do. Because judges
do the same kind of application of public policy. They
drag in usury and all kinds of concepts people use to ad-
just financial obligations. In my own experience I haven’t
seen that. I mean I have seen arbitrators—and we spend
a huge amount of time picking our arbitrators obviously,
so we hope that we do the right thing in selecting the
right arbitrators—and that’s what P.R.I.M.E. Finance is all
about—to know the area and to enforce the parties’ inten-
tion as drafted. So that’s my own experience.

AUDIENCE MEMBER: | was going to ask, in the
type of situation that Jim is referring to, are there ways of
giving more protection, such as a requirement that deci-
sions be made as a matter of law, and maybe possibly
other restrictions on the arbitrators?

MR. ROSSELL: That’s a key question. Let’s assume
for a minute that in your country that arbitration might
be appropriate (and we will talk later about whether
it should be an option or mandatory). But let’s assume
you've decided it will be easier to enforce an arbitration
award rather than the court judgment. Let’s assume that
you include in your financial agreement that there is an
option to arbitrate. What should that arbitration clause
look like? Because what you don’t want to do, I think,
is have a situation where I've decided I've increased my
enforcement mechanism, I have enhanced my enforce-
ment mechanism in a local country, making it very easy
to enforce. So I cut down on the enforcement proceedings
from two to three years to six months or nine months,
so I've gained a lot of time there. But what if it takes me
two years to get an arbitration or it takes me six months
to get a summary judgment? How do you construct an
arbitration clause in the financial agreement that works
somewhat like a summary judgment proceeding? We will
talk in a little bit where to find it in the Hague. But Henry,
to get a summary judgment in New York on a note that is
due is between what and what?

MR. WEISBURG: Well, to get back to your ques-
tion, yes, there are a lot of things you can do. There are
some structural deficiencies, however. The real model, to
get back to the hypothetical, in New York we have this
wonderful provision that certainly litigators are familiar
within CPLR 3213, motion for summary judgment in lieu
of complaint. So if you have the simplest financial instru-

ment, promissory note in New York, you can probably get
a summary judgment if you have a cooperative judge in
probably three months, which for litigation is lightning
speed. You probably can’t replicate that in arbitration. You
can work on this in your drafting.

Probably the real structural problem in arbitration
vis-a-vis court at the procedural level is getting the ar-
bitrators installed. I tend to have very large cases, and
I'd say the average time to get the tribunal installed—all
right, so I don’t have cases with notes too often but much
more complicated than that—and usually I would say it
takes four, five months before the tribunal is convened.
That is a very bad statistic. If you gave me a note to sue
on, I could be before a judge before dinner, right? So
that’s a problem.

Now, you can draft various provisions, and the ad-
ministrative agencies like the ICC or AAA, the institu-
tions, will assist you in getting arbitrators in place more
quickly. But that’s always going to be a problem. Once
that’s happened, through your drafting you can pretty
much replicate the speed of court and choose which
advantages in the court system you might want. For ex-
ample—and this is a relatively new development, at least
in terms of what I've seen over the last twenty years—you
can put in basically a summary judgment clause.

Traditionally arbitrators were more reluctant to de-
cide without having a hearing, even if it was just a pure
question of law. I think that culture has now changed.
We quite frequently see in clauses something that basi-
cally empowers the arbitrators to dispose of a matter that
meets certain conditions, like just a question of law, no
questions of fact on a summary judgment type basis. So
that is a great acceleration that I am seeing particularly
more sophisticated arbitrators accept.

In no particular order, another thing somebody
mentioned, one aspect of arbitration, and sometimes it is
viewed as a deficiency and sometimes it is viewed as an
advantage, is no appeal. Now generally as we have said
in the U.S,, there is no judicial review of questions of law
in an arbitration award. But you need to think, we are
talking internationally.

Under the English Arbitration Act there is a provision
that you can opt into which does allow the court to re-
view questions of law decided by arbitrators. So you can
dial that in, if you want, by your drafting.

AUDIENCE MEMBER: Do you think you can do that
under the FAA?

MR. WEISBURG: No, there is decisional law that
you can’t do that. There have been cases where people
have tied to do it and courts have tried to do it and have
been shut down. So I don’t think you can expand that
way. But the English Section 69 of the Arbitration Act very
clearly allows you to do it.
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The other criticism, which Marc didn’t mention, that
comes up a lot in arbitration, as to which there has been
a lot of progress over the last ten, fifteen years, is lack of
ability to get effective preliminary relief. This guy is go-
ing down the tubes or he’s a fraudster and he is moving
his assets to wherever, he is shredding his documents
or burning down his factory for insurance money or
whatever bad stuff people do. One of the traditional ad-
vantages of court was you go in and get an injunction,
maybe you could even get the marshal to go and grab the
factory or whatever it is. Increasingly there are arbitra-
tion clauses and rules of the institutions which allow you
to mimic that kind of emergency relief. And particularly
the ICC mechanism, ICC being a major administrator of
arbitrations, and it has a very effective sort of emergency
arbitrator kind of provision.

So again drafting, you really need to have a menu,
check this off, check this off, we want this, we want that.
You can also have a split clause which allows you to go
to court, particularly during that early period before you
have arbitrators in place to get preliminary relief. But
that is again a common complaint you hear, which you
can actually resolve through drafting.

MS. LEONARDO: Can I just chime in? That’s correct
that you can attack it in the drafting. But additionally, if
you specify certain institutions, and Henry mentioned
the ICC and ICDR and some of these other international
institutions, if your panel is not convened and you have
an emergency or an interim or some kind of issue where
you're seeking emergency relief, injunctive relief or what-
ever, by specifying the institution in those rules you may
have recourse through that. But certainly if you inadver-
tently omitted that, you may still have a saving grace by
the election of the institution.

Recently the ICC and ICDR and some of these oth-
ers have been reviewing and instituting their policies.
For example, if you have an issue of wasting of assets or
depletion of assets or somebody is absconding or wiring
your monies away;, et cetera, you may be able to petition,
put in your motion, say, “We are requesting emergency
or injunctive relief”—or whatever. They will constitute
an emergency arbitrator, which may not be your panel
of three that is constituted. As Henry discussed, there is
a fair amount of time in vetting to get your full panel in
place. But don’t think the arbitration community is not
moving swiftly and quickly to try to give you emergency
and injunctive relief as appropriate.

MR. ROSSELL: If I'm a creditor I guess there are a
couple of things. One you said is lack of effective prelimi-
nary relief. If you have a borrower with no assets in the
U.S. and no guarantors, getting an injunction or specific
performance may not be as important. Does the arbitra-
tion clause foreclose you from doing that in local coun-
try? You may have some remedies there.

MR. WEISBURG: Yes, and again, you should draft
for that.

MR. ROSSELL: To allow for that remedy to be
exercised.

The other thing, in terms of a panel of three, as a cred-
itor, if I want to replicate a fast proceeding in New York
with an arbitration panel, I guess I'd want one arbitrator
as opposed to three, right? In other words, try to make it
simple.

MS. LEONARDO: Right, and you can certainly
specify in your clause drafting that amounts in excess of
X million will be heard by a three-person panel; amounts
less than this by a one-person panel. You can certainly
specify that, or you can specify independent of the
money and the thresholds whether you want one or three
arbitrators.

Going back to a point that both Marc and Henry
touched on, specifically in your drafting in your arbitra-
tion provision, you can craft the remedies that the arbitra-
tion panel is empowered to deal with. And certainly, like
you're talking about this summary judgment standard
and some of these others, you can take a look at that and
include that in the drafting of your clause. Specifically in
a remedy section that grants or confers the certain powers
on the arbitral tribunal to address those matters.

MR. ROSSELL: How much time do you think it
would take, if you tried to construct an arbitration clause
for a financial agreement, what is the period of time that
is the least? How fast could you get an arbitration award
if you had one arbitrator and some sort of process by
which people plead? Could you replicate it and do it in
three months, is that possible?

MR. WEISBURG: Yes, you can. And that would be
lickety-split. But yes, you could do it.

One mechanism that I've seen—and I'm sure Valerie
has seen it even more often, especially in the construction
area—is to select the arbitrator at the time of contracting.
I haven’t seen that in financial contracts, but one could in
the right circumstance think about that. But again, in the
construction field—where no building goes up without a
dispute—you can pick somebody who is on board basi-
cally ready to decide disputes from day one.

MS. LEONARDO: That’s an interesting point, actual-
ly. I was consulted on a matter some years ago involving
some large financial institutions, and they asked, “Would
you be on standby ready to rule on these things? There
are four or five parties; we will get on a conference call.
We will fax you the documents, and you can make some
kind of decision or ruling.” So certainly you can elect an
individual.

I will say there is a downside. Because if that individ-
ual is either not available, no longer in the practice of law,
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deceased, et cetera, you may not have recourse to that
person. Now, what you can do is say, “We all agree on
person John Smith to serve as our arbitrator on whatever.
Absent he or she being able to serve, we would prefer

an arbitrator with twenty years of experience or more in
the financial industry, transactions, et cetera, et cetera.”
But don’t draft that too narrowly. Because what hap-
pens—and that is one of my pitfalls to avoid in the short
list—you are overzealous or over-enthusiastic in your
drafting, you will draft it so narrowly on whom you want
your arbitrator to be that you will end in up in a situation
where you won't get anyone appointed. So if you have
basic things, someone with twenty years of construction
work, someone with twenty years of financial transac-
tions or M&A, leave it wide enough open so you will be
able to find someone. But tailor it to the type of industry
experience or technical experience that you need.

One of the advantages of arbitration is picking your
judge. That is what you are paying for. You are able to
handpick the individual that you want to hear your dis-
pute. So in a construction dispute you may want an en-
gineer or someone with project management experience,
who may also be an attorney. You may want someone
who built ethanol or methanol or whatever type of facili-
ties in Africa. So you can actually pick that type of qualifi-
cation in the selection of your arbitrator.

MR. ROSSELL: This might be a good segue to the
PR.I.M.E. Finance solution to financial transactions.

Maybe, Valerie, you can take a little bit of time to talk
about what that is and the experience so far.

VALERIE VERBERNE: Of course. Thank you, Marc.

Today I'm filling in for Professor Gerard Meijer, who
is Professor of Arbitration Law and Dispute Resolution at
the Erasmus School of Law in Rotterdam, Netherlands.
He is also Secretary General of P.R.I.M.E. Finance and
partner at NautaDutilh. And as Marc mentioned, I'm a
lawyer at NautaDutilh, a law firm that is closely involved
in the establishment of PR.I.M.E. Finance.

Well, today I would like to tell you about the market
response for dispute resolution regarding complex finan-
cial products, being PR.IM.E. Finance. In the past decade
we have observed increasingly the use of complex finan-
cial instruments, such as derivatives. And those instru-
ments cross borders with great speed. And as a result of
these developments, a significant number of contracts are
entered into between parties, and these parties often have
seats in different states. Very often one of these parties
will have a seat in a developing state where court judg-
ments are not or are not so easily enforceable, and where
the judiciary is less familiar with rapid developments in
international financial markets. That is one of the reasons
why we have established a newly created dispute resolu-
tion facility, being PR.ILM.E. Finance, which will be my
topic of presentation.

But first I would like to point out a few reasons to
opt for arbitration. Afterwards, I will outline unique
features of PR.I.M.E. Finance. For starters, the organi-
zational structure; then I will elaborate on the services
of PRIM.E. Finance, PR.I.M.E. Finance expert lists,
and I will conclude with the finance arbitration rules of
PR.I.M.E. Finance.

So why opt for arbitration in the first place? Well, we
just discussed the New York Convention on recognition
and enforcement of foreign arbitral awards, so I will not
go further into that one. But let me point out that, except
for Europe, where we have the Lugano Convention and
the Brussels 1 Regulation, there is no similar mechanism
for recognition and enforcement of foreign court judg-
ments available internationally.

There are also other additional features which will
make arbitration very attractive in comparison with liti-
gation. As Giselle mentioned already, parties are free to
determine the composition of the arbitral tribunal. Nearly
everyone is able to sit as an arbitrator, and therefore par-
ties are able to determine a desired technical expertise of
arbitrators and also they can choose their nationalities.

Secondly, parties are masters of the procedure. They
can modify the rules to suit their needs best in arbitration.
However, they cannot derogate merely from several gen-
erally recognized principles of due process.

Another attractive feature of arbitration over a state
court litigation is confidentiality. Arbitral proceedings are
confidential and only parties and arbitrators are aware of
the issues involved.

Now let me give some background about P.R.IL.M.E.
Finance and what it stands for. It stands for a Panel of
Recognized International Market Experts in Finance. It
is a recently opened dispute resolution facility for the
financial markets, and it is based in the Hague in the
Netherlands.

Conceived against the backdrop of the financial crisis,
PR.IM.E. Finance is a new complement to global regula-
tory reform. It is established both to help resolve and to
assist judicial systems in the resolution of disputes about
complex financial transactions. It’s core activities consist
of arbitration and mediation, but we also provide judicial
training to judges and arbitrators and our experts, and we
provide expert opinions and risk assessments. The tribu-
nal was opened in January 2012 at the Peace Palace in the
Hague by the Dutch Finance Minister. And I am pleased
to report that since then P.R.I.M.E. Finance won the best
newcomer award at the Global Arbitration Review at the
ceremony in Stockholm of last year.

Before establishment of P.R.I.M.E. Finance, a feasibil-
ity study was conducted by leading financial disciplines
in financial markets, like London, New York, Moscow,
Dubai, New York, and Frankfurt, in order to discuss what

NYSBA International Law Practicum | Spring 2013 | Vol. 26 | No. 1 23



services PR.LM.E. Finance should aim to provide and
what should be its scope of expertise. The research con-
cluded that PR.IM.E. Finance has unparalleled expertise.
And it should focus on the wholesale financial market
and resolutions concerning complex financial transac-
tions between highly sophisticated entities, mostly busi-
ness type of cases.

There is an Advisory Board of P.R.I.M.E. Finance,
and a U.S. citizen, Mr. Thomas Jasper, the founder
and Chairman of ISDA, is a member of the Advisory
Board. As for the Management Board, Professor Jeffrey
Golden, Professor at the London School of Economics
and Political Science and a founding partner of Allen &
Overy, is on the management board.

MR. ROSSELL: Valerie, just a question. Is it fair to
say that PR.I.M.E. Finance was set up primarily to deal
with derivatives, or is that unfair characterization?

MS. VERBERNE: No, I would say all complex finan-
cial products.

MR. ROSSELL: So it could include loan agreements
or—

MS. VERBERNE: Yes. Derivatives is just an example
MR. ROSSELL: All right.

MS. VERBERNE: The most distinguishing feature
and a key asset of PR.ILM.E. Finance, I would say, is its
expert list. PR.ILM.E. Finance is now a truly international
panel of the most senior and legal market experts in the
field. If you look at the website, www.primefinancedis-
putes.org, you can see a whole list of arbitrators and
market experts in the field. To mention some names that
might be mean something to you, Professor Jan Paulsson,
Judge Stephen Schwebel and Professor Albert Jan van
den Berg, just to mention a few.

There are three main pillars on which PR.I.M.E.
Finance is based. Those are dispute resolution services,
judicial training, and database services. As already men-
tioned, the dispute resolution services include mainly
arbitration and mediation. However, we also offer expert
opinions and risk assessments.

Also PR.ILM.E. Finance, jointly with other leading
international institutions, will provide training to its
experts to keep their knowledge updated and adequate.
With regard to the database services, in cooperation with
LexisNexis, PR.I.M.E. Finance is now setting up a spe-
cialized database of cases and other resources dedicated
purely to complex financial transactions.

The P.R.LM.E. Finance arbitration rules are based on
the UNCITRAL rules, which were adopted in 1976 and
revised in 2010. As you know, these rules are well tested
and widely accepted, and we decided to make use of
them and only to adjust them where necessary. Under

the UNCITRAL rules parties can make use of the services
of a so-called Appointing Authority. This will mean that,
for example, if parties cannot reach agreement on the ap-
pointment of the arbitrators, the Appointing Authority
may step in, and this might be the Secretary General of
the Permanent Court of Arbitration, which has a seat in
the Peace Palace in the Hague.

P.R.LM.E. Finance will provide services where it
concerns the overall administration of the arbitration
proceedings—for instance, the exchange of documents,
the list of experts, the certification of awards and also the
deposits of costs.

The international financial community is more and
more keen to explore advantages of arbitration in com-
plex financial disputes. This can be illustrated by a con-
sultation process conducted by the International Swaps
and Derivatives Association, ISDA, with its members
including a dispute resolution clause in the ISDA Master
Agreement. This is an alternative to the currently used
jurisdiction clause. I can inform you that the consulta-
tion process is nearly concluded and in fact it has been
announced that in early 2013 it will draft and publish on
its website several more clauses with different arbitration
venues. It will also publish a guide for its users of main
features about arbitration, since financial experts are not
normally familiar with the arbitration practice.

Now let me highlight some of the arbitration rules.
I will start with the appointment of arbitrators. The par-
ties and the Appointing Authority will choose exclusively
from the PR.I.M.E. Finance list of approved arbitrators,
which can be found on the website. And unless it is
agreed otherwise, there will be three arbitrators appoint-
ed. In Article 8 of the rules you can find the procedure for
the appointment of only one arbitrator. In principle this
one arbitrator will be appointed jointly by the parties,
but if the parties fail to agree on the arbitrator, then the
arbitrator can be appointed by the Appointing Authority.
If three arbitrators are to be appointed, then each party
appoints one arbitrator and those two arbitrators together
shall appoint the third one.

The arbitration rules provide for expedited proceed-
ings. These proceedings will lead to an arbitral award on
the merits, albeit in proceedings with shorter time limits.
So we can make it more customized. Also, the rules in-
clude provisions on referee arbitral proceedings, but these
will only be available if the place of arbitration is in the
Netherlands. This can be useful if a party is in need of a
provisional measure, and this will result in a binding and
enforceable award.

An award issued pursuant to the PR.I.LM.E. Finance
rules may be made public if both parties consent to it. But
also PR.LM.E. Finance may publish an award or an order
under the condition that no parties object to certification
of the award within one month after receipt of the award.
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Anyway, PR.ILM.E. Finance is able to include in publica-
tions extracts of certificates of the arbitral awards, albeit
in anonymous form.

The registration fee of PR.L.M.E. Finance will be two
thousand Euros, and there are two ways of calculating
the administrative costs. The first one is an equivalent to
ten percent of the arbitration fees, and the second one will
be determined in accordance with the amount at stake. In
any case, the administrative costs will be no less than ten
thousand Euros and will not exceed sixty-six thousand
four-hundred Euros. This is all regardless of the method
of calculation chosen by the parties.

To conclude my presentation I would like to empha-
size that the current developments indicate that there is
a growing need for services like PR.LM.E. Finance, and I
am convinced that in the future arbitration will gain more
prominence and that it will become the preferred method
of dispute resolution among financial institutions. We
believe that PR.I.M.E. Finance can play a significant role
in this regard.

With that, I am happy to answer any questions, if
there are any.

MR. ROSSELL: Valerie, question: Since January of
2012, since it started up, how many proceedings have
been initiated? Do you know the volume?

MS. VERBERNE: Well, unfortunately there are no
proceedings yet.

MR. ROSSELL: You are in the marketing phase?

MS. VERBERNE: Yes, we are in the marketing phase.
I'have to say that since February last year we get every
day requests for expert opinions already. And also we get
parties who will amend their arbitration clause to include
PR.ILM.E. Finance and ask our help with that. But we
have not had any arbitrations yet.

MR. ROSSELL: How are the panel members select-
ed? How does that work? How do you get on the panel
of ninety experts?

MS. VERBERNE: You can go on the website and see
a list of all the experts and all their resumes. And then
together with PR.I.LM.E. Finance you can discuss which
arbitrator would be appropriate for your proceeding.

MR. ROSSELL: But if one is interested in getting
on—I'm not giving you my resume—but if one is inter-
ested in being an expert, how did you come up with the
list of the ninety experts?

MS. VERBERNE: The people who have established
that are always searching for new faces in the tribunal.
And also some people who believe they should be in it,
they can always contact PR.I.M.E. Finance and send in
their documents, and then they will decide if such people
will be allowed on to the panel.

MR. ROSSELL: The list of experts strikes me as an
interesting feature, which would facilitate the choice of
arbitrators in the financial area.

MS. VERBERNE: Yes.
MR. ROSSELL: Because that sort of solves one issue.
Did you want to make a comment?

MS. LEONARDO: I had a quick question and a com-
ment. You said that the Secretary General will pick the
experts. Is that an expert for the proceeding in front of the
tribunal, or is this a different type of expert? Could you
tell us a little bit on the appointment of arbitrators?

MS. VERBERNE: Yes, if parties fail to appoint an
expert or arbitrator, then PR.I.M.E. Finance can help them
by appointing an arbitrator for the panel. But I told you
that those experts will have to be appointed from the arbi-
tration list, from the panel list. But we are going to change
that in a few months. In the second version of the rules
you can modify the rules to allow that another expert will
be appointed, but then it should be subject to P.R.I.M.E.
Finance approval, and also you have to agree with the
other party, if you want to appoint a member from out-
side the expert list.

MS. LEONARDO: There is a lot of interesting con-
troversy about this concept of the list, and I'm just going
to touch on a couple points, excluding PR.I.M.E. Finance,
because I'm not familiar with that. But for example, there
is a lot of controversy between, for example, the ICC and
ICDR. The ICDR in New York maintains a list. You have
to qualify to get on the list, and it is not so easy to get on
the list. So in the arbitral communities and circles they
will refer to the list kind of in quotation marks—"are you
on the list?”—et cetera.

Other institutions, for example, the ICC, don’t have a
list. So you pick your arbitrators in this very visceral kind
of non-tangible way, kind of word-of-mouth, et cetera.
But they will pick their arbitrators and you will go to
that proceeding. Some of the other institutions, the SIAC
in Singapore, the Hong Kong International Arbitration
Commission, the HKIA, they maintain a list as well.

There are other institutions, for example, the
LCIA out of London, which is the London Court of
International Arbitration, they don’t have a “list” per se,
but they have a roster of neutrals. So upon application
they’ll review—I don’t know if there is some sort of inter-
nal committee, but you have to be reviewed and vetted to
some level—and they will put you on this “roster.” They
have different types of people; they have engineers or
they have arbitrators.

Some of the standards are getting increasingly strin-
gent for inclusion on certain of the lists. For example,
they may do certain types of checks, and generally those
checks are not people that you are friends with or you
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are sitting on a panel with. They may want to interview
counsel that have appeared before you during an arbitral
proceeding, and ask how long was the final hearing, did
you rule for or against those respective parties. So you
may have to submit, for example, a respondent that ap-
peared before you, a claimant that appeared before you,
and they may require other sorts of information.

So one of the things that jumped out is if you have
to go off the list. And now I hear you are amending and
making it open, so upon consent of the parties if you
had two parties and you agree and say, “We want to use
this person but they are not on the list,” I'm assuming
PR.IM.E. Finance would be amenable if they were to ap-
prove that selection of arbitrator.

MS. VERBERNE: Yes.

MS. LEONARDO: So obviously you don’t want to
be mixed up with an institution holding you hostage to a
list. Some of them are flexible. For example, the ICDR in
New York: if you pick your people, you can certainly use
the arbitrators that you are appointing. Otherwise you
can go to a default list they will send out, and you have a
strike: you can strike and disqualify arbitrators that you
are not interested in.

And actually, they do have kind of an evaluation
process of arbitrators where you can interview them.
I have participated in several of these pilot programs.
One was several years back where they had New York
counsel, Texas counsel, and counsel in various jurisdic-
tions, and they got you on the phone with both opposing
sides present, and they interviewed you and asked you
questions. They can’t ask you how you would rule, but
they can inquire as to your substantive knowledge and
background, and that is kind of a verbal way to interview
arbitrators.

What I've seen recently in the last five years is a
move away from this kind of oral interview on the phone
to a written set of documents where they will actually
ask you to answer as to your subject matter expertise in
the following areas. For example, going back to one of
the construction disputes they submitted, they would
ask, “Are you familiar with these type of bridges? These
type of beams? This type of steel?” et cetera. It is one or
two pages that may have five or ten questions. But all of
the arbitrators on the short list, so to speak—it might be
five or ten or so arbitrators—will answer that. That docu-
ment will be disseminated to the parties. They will have
more information than what’s on your standard resume
to enable the parties to make a more informed choice.

MR. ROSSELL: It strikes me as a creditor that, if
want to have an arbitration process that is going to be
substantially similar to what I get in a court, an inter-
viewing process would not be so great: I'd want a list to
make a selection quick.

MR. WEISBURG: Completely disagree.
MR. ROSSELL: No?

MR. WEISBURG: First of all—in a big case and this
is another drafting point—you absolutely do not want
to have just anybody, but rather you and your adversary
pick the arbitrators. And in my experience almost always,
no matter how frosty your relations may be with your
adversary, the adversary will agree that it’s better for
the parties to pick than anybody else. So in most cases,
even outright warfare, I've found that the parties end up
jointly picking the three arbitrators. So each picks one and
they jointly pick the third. Sometimes you get down to
two and you flip a coin or something like that. But at least
you are not letting the institution say it is going to be Joe
Smith who has got the following medical problems and
whatever.

MR. ROSSELL: Well, we don’t pick judges either,
right?

MR. WEISBURG: It always makes sense to be the
one to pick, even if you have to do it with your adversary.

Secondly, a problem with the arbitration world is the
fraternity—it is largely a fraternity—and the fraternity
is pretty small, so the people you really want tend to be
very busy. And arbitration professionals will know who
they are.

Thirdly, in my experience, which may be a little bit
different than Giselle’s, we pretty much always do inter-
view the arbitrators. There is sort of a culture on how it’s
done. In other words, they can’t say they are going to vote
for me, but you can find out how busy they are, about
how many other cases they have had relating to weather-
related derivatives, or whatever your whacky case may
be about. And the people who sit as arbitrators expect
to do that. They will give you meaningful guidance. You
can find a way, you know: are you a strict constructionist
when it comes to contracts? Or do you really want to hear
about the commercial context? Are you just a four-corners
kind of guy? You can find out those things.

So again, these things may not be appropriate for a
case of a million-dollar note, but they are certainly appro-
priate for a highly complicated case of twenty-five million
dollars or a highly complicated financing transaction of
two hundred fifty thousand dollars.

MS. LEONARDO: Just to pick up on that, a couple
of points. Henry discussed the arbitration community be-
ing a very small circle. Indeed, it is true. There are those
who know who is within whatever circle, as with any
other industry. But in the international arbitration context
it seems to be heightened that there is this very small
group of these international arbitration practitioners,
which causes them to be very busy. So the question is, do
you want somebody who has a big famous name who
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isn’t going to get to your case for two or three years, or
do you want to move along? The position is obviously
we should have open minds and consider that there may
be other qualified candidates who are quite capable of
serving in the arbitral capacity who are not these named
individuals.

One thing certainly is how busy they are: that is a
huge factor in the delay of getting your ruling and mov-
ing the arbitration. If they are so busy and they can’t
handle your hearing, you are not going to get a hearing
for two, three years on some of their calendars.

The other thing is that I would like to hope, perhaps
naively, that the institutions, when they have to appoint
a chair in the absence of parties being able to agree on the
chair, will appoint a chair who is well versed in arbitra-
tion, who is well schooled in arbitration, who has stud-
ied, taught, lectured and educated other arbitrators, so
they have some kind of notion of how to do it.

One of the problems is you may have two people
agreeing, “Well, we know this lawyer from here or there,
let’s pick him as the chair.” That is wonderful if both par-
ties agree, and that is great. But if he or she is not well
schooled in arbitration, there may be difficulties: there
are things that happen and go on in a three-person panel,
there are twists with disclosures and conflicts of interest;
there are other things that can go on. So having someone
who is skilled in the practice of being a chairman of the
tribunal is very important.

Just lastly, and I don’t think we have much time to
touch on it, but when you speak with someone in the in-
terview, there is this concept, “Well, this party is appoint-
ing me.” So in the back of your mind as an arbitrator, if
you know that you've interviewed with this party and
they have appointed you, there are two things that arise.

One is the matter of continuing the ex parte com-
munications that occurred before the constitution of the
tribunal: once the tribunal is constituted, there should be
absolutely no ex parte communications. When people are
not skilled in the arbitration in the chair, you may or may
not catch that issue, but I would caution everyone about
that.

The other thing is that there is some talk in the in-
ternational arbitration community that if you have a
party-appointed or party-selected arbitrator, you tell
the institution. They will contact the arbitrator, and
that way the person is put on the panel, but they don’t
know which party selected them. So they know they are
party-appointed, but they don’t know who picked them.
Whereas in the old-fashioned way certainly you know.
So while Henry is correct—you can’t ask are you going to
rule for or against me—but if you know this person hired
me and is paying my bill, there are those kind of ques-
tions. It is my experience that, with sophisticated arbitra-

tors, whether they are party-appointed, institutionally ap-
pointed or parties selected by blind screening, they tend
to be impartial and fair and neutral.

MR. WEISBURG: Just one little off-the-wall idea
to deal with this fraternity. One thing that people rarely
think of, but I've had some very good success with, is that
the arbitrators don’t always have to be lawyers. Again,
it is going to be the unusual case, but I have one case of
mine in particular, which was a case arising with a Latin
American corporation, where we were much more inter-
ested in having someone familiar with how the oil busi-
ness worked in Latin American than having a lawyer. So
we picked a retired controller who spent a lot of time in
his career in Latin America for a major oil company. So
you can expand. The fraternity is all lawyers. In the right
case, again if you have a dispute over a weather deriva-
tive, that might be a case where you may want a deriva-
tive trader as opposed to the lawyer. So you can expand
that community to some extent.

MR. ROSSELL: I think we are being told we are end-
ing our panel here.

MICHAEL GALLIGAN: Just two very quick points.
We didn’t talk very much about the place where you have
the arbitration, but I just wanted everyone in the room
to know that later on in the summer we expect to see the
opening of the New York International Arbitration Center,
which will provide a neutral site and space here in New
York City for the holding of arbitrations, and hopefully
we will do a lot of other good things for the promotion
of international arbitration here in New York City. The
International Section was a moving force in this. That is a
story for another time. But this evening, actually, is a re-
ception at Paul Weiss at which the opening of the Center
will be announced, and many of you have probably got-
ten some sort of word about that.

The other thing, indeed there is another convention
drafted and now signed by many countries but only
ratified by one country so far, which does try to do for
choice of courts, as opposed to choice of arbitration, what
the New York Convention does for choice of arbitration
enforcement of awards, the Hague Convention does on
the choice of courts. The International Section has put a
lot of effort into working with the State Department on
U.S. implementation legislation and trying to move the
ratification through. We actually thought there was a pos-
sibility something might happen in the last Congress. We
are hoping for better chances with the new Congress. The
Administration is very much in favor of it. In fact, I think
later on this week Andrew Otis, our Chair, is making a
presentation to the Executive Committee of the New York
State Bar Association to try to make this a legislative pri-
ority of NYSBA.
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MR. PIEPER: Well, thank you very much. On that
happy note, I think we have concluded this panel.

Illl. Out of Bounds: Ethical Considerations for
Lawyers Operating Outside Their Home
Jurisdiction

MR. PIEPER: Ladies and gentlemen, we are going to
resume our proceedings. We have come to the third and
last of our panels this morning. This is the annual Baker
Hostetler ethics lecture. I will introduce to you a man
who doesn’t need any introduction, Gerry Ferguson. You
know him well. He is going to take you through ethical
issues in international transactions. Right after that we
will have our luncheon, and it is set up right next door.

I'will now hand it over to Gerry. Thank you.

GERALD J. FERGUSON: Thank you, Thomas. I
wasn’t sure how you were going to end “the man who
doesn’t need...” I was afraid you were going to say the
man who doesn’t need ethics. Not true.

The theme that you have been hearing in the presen-
tation today is that, when you enter into international
business, you need to leave your own cultural assump-
tions at the door, and make sure that you understand the
big picture: How someone from another culture is ap-
proaching the problems that you are approaching. This is
particularly critical in the area of ethics and professional
responsibilities, because conceptions that New York law-
yers may take for granted in term of what it means to
practice law, what sort of conversations are privileged,
who is a lawyer—they may not be true or may not be in-
terpreted the same way in the international context.

To start our discussion today we have my partner,
Gonzalo Zeballos, who is currently involved in the
Madoff investigations at Baker Hostetler, is responsible
for our international investigations, and coordinates our
international litigation. Prior to that, he was counsel at
AIG, where he was responsible for supervising inter-
national arbitration and litigation. So he has very much
firsthand experience of what we are talking about today.

Without further introduction, I'll turn it over to
Gonzalo.

GONZALO S. ZEBALLOS: Thank you.

So whenever the issue of foreign attorney-client
privilege comes up, I usually get one of two responses.
The first one is, “Who cares? It doesn’t apply to me, and
it’s privileged anyway, so what’s the big deal?” That is
the response I get when everything is fine. The other re-
sponse I get when everything has gone wrong is: “What
do you mean these communications aren’t privileged?”

That is not how it works. What do I do? And in that
context people are almost always imposing the United

States concept of how the attorney-client privilege works
on foreign proceedings.

So why does it matter? Why should we care? The
answer is that we live in an era of increasingly complex
multinational transactions. It is becoming more and
more popular to see commercial transactions that touch
multiple foreign jurisdictions. You could argue that these
transactions really are not anything new, and you would
be right. But what is new is the speed and ease at which
multinational transactions take place.

We live in an era where huge sums of money can be
moved across national borders with the click of a mouse.
We have recently seen the massive global impact with
various fraudsters, most recently with the LIBOR scan-
dal and Madoff, BCCI, Arthur Andersen and other big
examples. Individual employees, traders, brokers, stock
people—these are folks that, acting alone, can bring major
companies to their knees in a matter of days.

It is really not just the scandals and crises that one
needs to look out for. The risk is really there in every com-
mercial transaction. Nobody wants or expects litigation
when you are closing a transaction, but it happens. When
you are negotiating and preparing a transaction, it’s re-
ally necessary to make sure that you take all the steps you
need to take to make sure that you protect the attorney-
client privilege. In fact you are professionally obligated
to do so. New York Disciplinary Rule 4101 requires you
to protect and preserve the confidences and secrets of a
client, and you really can’t do that unless you understand
how things work abroad.

What we are going to discuss today is how the attor-
ney-client privilege is treated in foreign jurisdictions and
how it is recognized and implemented here, when U.S.
courts are required to apply the foreign privilege and de-
cide which law will apply to a dispute or request for pro-
duction of documents. What is important to know is that
different countries interpret the attorney-client privilege
in vastly different ways. It really matters whether you are
in the private practice or an in-house lawyer. It matters if
you are acting as a lawyer or acting as a business person,
and it very much matters where you are.

In cases involving multinational disputes, U.S. courts
are routinely faced with the question of precisely which
law to apply to the action. The applicability of the attor-
ney-client privilege is a question of law that falls squarely
into a trial judge’s domain. This is a critical question for
the trial practitioner, because not all jurisdictions recog-
nize the existence of a privilege or extend that privilege to
in-house counsel.

In most civil law jurisdictions the privilege is rec-
ognized as the professional secret, which protects the
attorney from having to give testimony, but it is not a
privilege per se. Most civil law jurisdictions don’t recog-
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nize the attorney-client privilege as existing between the
in-house counsel and the client. And this is because of the
perceived lack of independence of the in-house lawyer.
Accordingly, it matters which law applies.

The generally accepted formulation of the attorney-
client privilege in the Southern District of New York is as
follows: Where legal advice of any kind is sought from
a professional legal adviser in his capacity as such, the
communications relating to that purpose, made in confi-
dence by the client, are at his or her instance permanently
protected from disclosure by him or herself or by the
legal adviser until the protection is waived. We are all fa-
miliar with that standard.

The central purpose of this privilege is to encourage
full and frank discussions between attorneys and their
clients. But there is a very, very important point to focus
on here, and that is that disclosure is permanently pro-
tected. It is an absolute privilege. And as you will see in
a few minutes, this aspect of the U.S. rule forms a very
important part of how U.S. courts will analyze the protec-
tions afforded under foreign law.

But before going into how a court chooses the ap-
plicable law, I'm going to pause for a minute to discuss
how evidence of foreign law is adduced in U.S. courts,
because the distinction between questions of law and
questions of fact really is important in this area of law. In
contrast with much of the rest of the world, under Rule
44.1 of the Federal Rules, issues of foreign law, questions
of foreign law, are issues of law and not fact. What this
means in practice is that, although the parties should in-
troduce evidence of foreign law to support their case, the
court may—and this doesn’t mean that it will do so, but it
may—on its own research issues of foreign law and come
to a conclusion that hasn’t been advanced by the parties.
Sometimes this can result in the rejection of an unrebut-
ted position. This also means that on appeal issues of for-
eign law remain open for reargument.

The parties seeking to invoke the protection of the
U.S. attorney-client privilege, regardless of whether it is
being applied under the U.S. or foreign standard, bears
the burden of establishing those facts that establish the
basis of a privileged relationship. In other words, show-
ing that an attorney-client privilege exists as a matter of
law in a jurisdiction isn’t enough. You have to show that
the communications at issue are of the type to which the
privilege applies. And this is the case, as I said, whether
you are applying the U.S. standard or a foreign one.

Rule 501 of the Federal Rules of Evidence provides
that questions of privilege, in other words the fact that a
privilege applies as opposed to whether it exists as a mat-
ter of law, are governed by principles of common law as
they are interpreted by U.S. courts in light of reason and
experience.

To determine the legal framework against which to
apply those facts, the courts have to decide which law
applies. In practice what this means is that courts look
to well-established principles of comity. In assessing the
potential availability of foreign privilege law governing
communications between foreign lawyers and clients,
most courts have engaged in the traditional choice of law
context analysis and looked to things such as whether the
client is foreign or domestic, whether the foreign legal
representative was working on foreign legal matters or le-
gal matters with a direct U.S. component; this is known as
the touch-base standard, which has been summarized as
follows: any communications touching base with the U.S.
will be governed by the federal discovery rules, while any
communications relating to matters solely involving a for-
eign country will be governed by the applicable foreign
statutes. So what this advances is actually a very strong
prejudice in favor of applying the U.S. discovery rules, as
long as you can find a nexus to the U.S. But it really has to
be a nexus to a U.S. legal issue.

So what are the touching base factors? U.S. courts
will generally defer to the jurisdiction that has the pre-
dominant or most direct or most compelling interests
in whether those communications should remain confi-
dential—unless the foreign law is contrary to the public
policy of this forum. And this is an important exception,
because the U.S. courts ascribe tremendous significance to
the attorney-client privilege and the policies underlying
it. The most simple application of this rule would be in
a foreign proceeding when a foreign attorney represents
a foreign client: the U.S. court is almost always going to
apply foreign law, because that would be consistent with
the expectations of all the parties. To the extent there is no
attorney-client privilege in that jurisdiction, no privilege
is going to apply to those communications, and they will
most likely be held to be discoverable. And I say most
likely, because the test for discoverability is a little bit
more complicated than that.

If the matter is in a U.S. court, it will be rare that the
example I just gave you will ever be the case. And the
test will then be the touching base standard that I just de-
scribed to you.

Communications undertaken in connection with U.S.
legal proceedings—and it is not just litigation but things
like patent applications—will likely be held to touch base
with the United States, and the U.S. rule governing the
attorney-client privilege is likely to be upheld in that con-
text. But the questions can get a little bit more muddled
when you have parallel legal proceedings or investiga-
tions. There the parties may have to demonstrate through
fact evidence the applicability of the U.S. privilege to
communications. Having a U.S. lawyer participate in
those communications will help establish that nexus to
the U.S., but standing alone it is not going to be enough to
establish the requisite nexus.
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But even where the relevant legal communications
take place abroad, among foreign lawyer and foreign
client, courts will look to more than just the question of
whether the attorney-client privilege exists. And that
question goes to discoverability, which is the point I was
making a few minutes ago.

Where a jurisdiction doesn’t recognize the existence
of an absolute privilege—but it does have an absolute or
near absolute bar in discoverability—the court may look
not just into the foreign law, but the policy underlying
that law as well. An example of this is the Astra Aktiebolag
v. Andrx Pharmaceuticals case. In that case the Southern
District declined to order the discovery of attorney-client
communications, even though in Korea there was no ab-
solute privilege protecting those discussions. The court
did that because it recognized that Korea was a jurisdic-
tion where the local jurisprudence hasn’t developed an
attorney-client privilege because there was simply no
way for the communications between a lawyer and his
client to be discoverable. So the court was troubled by a
situation where documents would be discoverable in the
U.S. through the application of Korean law, even though
those documents would never be discoverable in Korea.
And the court ruled that, applying Korean law, it would
not order discovery of those documents.

I should point out that this is a very controversial de-
cision, because choice of law rules normally dictate that
you apply a balancing test to determine the applicable
substantive law. But when you are applying procedural
law you apply the law of a forum. So the question of
whether or not a privilege exists is pretty universally
held in the case law to be a substantive question of law.
But the issue of discoverability and discovery is widely
held to be a procedural issue of law. So under that analy-
sis it does seem that Astra case was wrongly decided. So I
would hesitate to rely on that case if this issue arises.

So whether you are negotiating a transaction or en-
gaged in litigation, you really have to determine whether
and how the attorney-client privilege applies in the local
jurisdiction.

Another important point to note as well is the risk of
waiver. If you are in a jurisdiction that doesn’t recognize
the attorney-client privilege and you produce documents
relevant in response to an investigation or a regulatory
investigation or a criminal investigation, even if there
is no basis to resist the production of those documents
in that jurisdiction, and a party then seeks discovery of
those documents in the U.S., you will have waived the
attorney-client privilege even if the touching base stan-
dard would have otherwise been satisfied and the U.S.
attorney-client privilege would have applied to those
documents.

AUDIENCE MEMBER: What's your alternative?

MR. ZEBALLOS: You don’t really have one, but you
need to be aware of what’s going on if this happens to
you.

AUDIENCE MEMBER: If I could just add one other
point to that. There is a European case, I think it is the
AM&M if I'm remembering correctly, but that very situa-
tion occurred. The local authorities were able to get access
to the documents, and once they had access to the docu-
ments at the government level, our government made a
request under an information-sharing protocol, and they
came in that way. So there are many, many ways you can
vitiate the privilege or the obligation of professional se-
crecy. It doesn’t always have to be through discovery.

MR. FERGUSON: So what we are really talking
about in the context of a transaction is being conscious of
what documents you are creating in the first place.

MR. ZEBALLOS: Right. And where they go. And it
also goes to the point of whether you resist, whether you
advise your client to resist on that production on the basis
of privilege. So even if you are abroad, and the foreign
privilege isn’t being recognized—to answer your question
maybe a bit better—maybe what you do is try to resist
production and try to enforce the privilege, and that may
at least give you an argument. But the other side of that is
that, if you are going to lose, it might put you in a better
situation of just discreetly producing the documents here,
rather than having a big fight about it that just draws
more and more attention to the fact that you are going to
have to produce these documents anyway—and it adds
costs to your litigation.

Under U.S. law the party seeking to avoid discovery
has the burden of showing that the foreign statute or
law bars production. It should be noted that, even if the
act of production may violate a foreign statute, such as a
privacy rule or any other privilege or foreign privilege or
secret, production can still be compelled.

To determine whether discovery will be ordered in
this context, the courts typically apply a five-part balanc-
ing test that has been derived from Third Restatement
of Foreign Relations Law. I'll run through this quickly,
because I am running out of time. These elements are: the
importance to the investigation or litigation of the docu-
ments or other information requested; the degree of speci-
ficity of the request; whether the information originated
in the United States; the availability of alternate means of
securing the same information, and the extent to which
noncompliance would undermine important interests of
the United States or compliance would undermine impor-
tant interests of the state where the information is located.

Now, in my experience the balancing test is fine, and
it’s quite well articulated in the law, and your briefs can
and should address this. But courts, particularly in this ju-
risdiction, like to order discovery and like their discovery
requests to be complied with, as long as they are reason-
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able. Where you fall into this trap—if you want to call

it a trap—is when you are using discovery to leverage a
settlement or to put pressure on a defendant. Courts real-
ly don't like that. So if your discovery is clearly aimed at
putting your defendant or the other party between a rock
and a hard place, and what upon discovery will reveal is
that every category of documents you request involves
privacy issue or some kind of professional secret or bank
secrecy—you are playing your hand pretty obviously. So
you have to be discreet and thoughtful on document re-
quests when you are making them abroad.

Lastly, | would like to speak very quickly about the
Malletier decision. The Malletier decision is a relatively
recent decision in the Southern District which held that
communications in the United States in a dispute that
was governed by U.S. law involving in-house coun-
sel—French in-house counsel who were working in New
York—weren't privileged. The court analyzed this under
both U.S. and French law. The French law analysis was
easy, because in-house counsel communications aren’t
protected under French law. And that is because under
French law you can’t be a salaried employee and be a
member of the bar, because it’s found that that vitiates
your independence. So the analysis there is very simple.

But what’s curious about this case is that you have
somebody acting as a lawyer in the U.S. giving legal
advice to a client. And we all know that the attorney-
client privilege can exist as long as the perception of an
attorney-client privilege exists on the part of a client. But
what the court held here is that in order for the privilege
to exist, a prima facie requirement for it is that one of
the parties at least has to be admitted to the bar, has to
be admitted, has to be a practicing lawyer. And because
French in-house lawyers are not practicing lawyers, the
court held that there could be no “functional equiva-
lency” to how an in-house lawyer functions in the United
States and that how those communications all had to be
disclosed.

I'll wrap it up with this thought. One of the com-
ments I got when I pointed this out was, “Well, if you are
relying on a French jurist for legal advice in New York
litigation, you've really got much bigger problems.”

But the reality is you could see how this could arise.
If you have a French contract, if you have a contract
that is governed by French law and the dispute is in
New York—this happens all the time—and you happen
to have in-house lawyers in France in your New York
corporate headquarters, why wouldn’t you go to your
jurist and say, “Hey, are we going to win this case?” The
problem is if your jurist writes back to you and says, “We
are dead; French law is terrible, and we are going to lose
this case.” That is now discoverable, and you've just lost
your case. And you've arguably breached your ethical
responsibility as a New York lawyer to preserve your cli-

ent’s privileges, because you never should have let that
question get asked.

With that I'm going to hand it over to Marco, who is
going to talk a little about European law.

MR. FERGUSON: I'll just introduce Marco. Marco
has both a doctorate of law in Italy and an LLM from
Harvard in the United States. He practices in both corpo-
rate transactional and litigation with his own firm, located
just outside of Milan.

And I'll use this as an opportunity to plug. Marco
is the Chair of our Milan chapter for the International
Section. We have chapters all over the world. The Milan
chapter is going to be having a regional meeting of
European chapters in March of this year. There is infor-
mation on the table as you exit. It’s going to be an amaz-
ing event with real leaders from the fashion industry, with
both the New York and Milan and the Italian bar partici-
pating. I urge you all to consider that if that is of interest
to you.

MARCO AMORESE: Thank you, Gerry, for being so
kind. I feel privileged to be here.

I have a difficult task. First of all, after Gonzalo’s
briefing presentation has set such a high standard, follow-
ing it is very hard. But aside from that, I have ten minutes,
and I have to give an overview of the European perspec-
tive. Obviously, as you know, the European perspective
is quite difficult to give, as we have very different legal
traditions and jurisdictions. But again, I will try, and I will
try to highlight what I think are the major differences be-
tween the U.S. and Europe.

So I want you to bear in mind that from the European
standpoint you have to distinguish between the confi-
dentiality of the information disclosed by clients and
confidentiality during negotiation—the confidential in-
formation disclosed and shared by the negotiating party,
especially the negotiating lawyer.

So Europe has tried to draft a summary of what are
the core principles of legal practice among European
jurisdictions. The Council of Bars and Law Societies of
Europe has drafted a Chapter of Core Principles, and
obviously confidentiality is considered one of the basic
foundations of legal practice. It is considered both a duty
of the lawyer and a human right of the client, so it is con-
sidered a strong principle.

Gonzalo touched upon this issue generally in conti-
nental Europe, where we usually refer to professional se-
crecy—that secrecy that derives from the information that
has been given during your presentation with your client.
But again, even the confidentiality between an attorney
and his client is not absolute. There are general principles
around Europe.
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First of all, there is a duty to avoid imminent death.
That is the case where you are talking with your clients,
you tell him, “Look, the other party is a tough negotiator
and they are not going to give in to these conditions.”
And he answers, “Well, we have to loosen him up.” And
if you know that they are loading a magnum .44, you
have the responsibility to warn the other parties. This is a
principle that never really happens.

But what is more interesting probably is the conflict
between the money laundering provisions and profes-
sional secrecy. Because under the European directives
that are being enacted in most of the European jurisdic-
tions, lawyers have the duty to report cases where there
is a suspicion of money laundering. The distinction is
pretty shady, because obviously lawyers do not have to
report cases where they are asked to assess the situation
by a client. So the client goes to a lawyer and says, “Look,
I'have this situation, is there any risk about money laun-
dering legislation?” Obviously, in that case there is a
confidentiality duty. But if during the negotiation there
is a suspicion of money laundering, lawyers have to re-
port, and they don’t have to say anything to their client.
Actually they are in breach if they say something to their
client. So this is a very important exception.

So the other aspect that I wanted to stress is confi-
dentiality during negotiation. Because in most jurisdic-
tions in Europe there is a duty of confidentiality for in-
formation that lawyers share during negotiation. Usually
that is based on an agreement that is set at the beginning
of the negotiation. But even if there is no agreement,
there are ethical obligations not to disclose that informa-
tion that is considered immensely privileged.

So the rules vary across Europe. Usually there are ju-
risdictions that require a lawyer to specify that the com-
munication that is given to the other lawyer is meant to
be privileged, so it cannot be disclosed. But the problem
arises, as I said before, in Europe there are many jurisdic-
tions and not all of them recognize this principle. So the
Council of Bar and Law Societies of Europe have found
a balance between these different habits. The principle is
that, if the communication is meant to be privileged, but
the receiving lawyer lives in a jurisdiction that doesn’t
recognize such a principle, he has to return immediately
such correspondence and has to specify that his jurisdic-
tion doesn’t recognize that principle. Obviously, that is
an odd situation that everybody should avoid, so it is
often the case that parties define the scope of confidenti-
ality at the beginning of their negotiation.

MR. FERGUSON: Perfect.

Next we are going to be hearing from Derek Jones,
who is going to give us a perspective from Caribbean
jurisdictions on some of these issues that we have been
talking about.

Derek is admitted to practice in Cayman Islands, St.
Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines.
He is also a solicitor in the U.K. I think if you want to
meet with Derek, let’s try to meet in one of his Caribbean
offices, rather than the U.K. office.

He has the rare distinction of being recognized by
Chambers as a leading authority in commercial law both
in Jamaica and in the Caymans.

DEREK JONES: Good afternoon, ladies and
gentlemen.

First of all, I would like to say thanks for the invita-
tion to be here. To Baker Hostetler many thanks. And to
the New York State Bar for the privilege of being here
with you today.

I’'m not sure why all the speakers have decided not
to stand, but in my case it is very simple. When I was in
high school my mathematics teacher accused me of sitting
on my brains. So I decided whenever I would speak, I
would make certain they are adequately ventilated.

It is my pleasure to tell you a bit about the Cayman
Islands so to set the stage for what I can share with you
on this interesting topic. There are three islands: Grand
Cayman, Little Cayman and Cayman Brac, together about
a hundred square miles. But the island upon which we
stand today is called Manhattan, just about one third of
that in size. The name Manhattan is derived from an early
American Indian word called Manahachtanienk, which
means the place where we all got drunk. It is an apparent
reference to the Dutch settlers plying the native inhabit-
ants with booze, or whatever the Dutch call it.

By contrast, Columbus called the Cayman Islands Los
Tortugas because of the number of turtles he saw. But Sir
Francis Drake eventually prevailed when he named them
the Caymans, after a local species of alligator. The famous
pirate Black Beard is reputed to have spent some time
there.

The Cayman Islands are a fabulous tourist destina-
tion, made the more so by the temperature today in
Manahachtanienk. When I got here this morning to reg-
ister the lady told me that the meeting was in the Sun
Room South, and I said you have got to be kidding me!

Anyway, with the passage of time Manhattan is no
longer famous for people getting drunk, and the Cayman
Islands are no longer famous for turtles or alligators for
that matter. They are much maligned because they have
been anointed as the money laundering capital of the
world, which is a gross untruth.

I want to play a children’s game with you. This is
the game of associating objects and places in which we
tell a child to pick the object or the place that does not
fit. For example, knife, fork, spoon, cup, automobile.
The answer is obvious. So let’s try another one. London,
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Tokyo, New York, Singapore, Cayman. Your first guess

is wrong. Cayman does in fact belong in that company. It
is the fifth largest banking center in the world and very
much belongs in the league of cities that I named to you.
It is a former colony of Britain and today is classified as a
British overseas territory, which in essence means there is
internal self-government, subject to top level supervision
by a British Governor, and the Brits are also responsible
for our defense. So don’t even think about attacking us,
because the ghosts of Sir France Drake, and Lord Horatio
Nelson, not to mention Black Beard, will rise up against
you, together with Her Majesty’s Navy.

So what will you find there? Firstly, almost as high
a concentration of lawyers as in New York. Plus foreign
managers, accountants, investment specialists, money
managers and the like. To be a financial center you of
course need to have banks, and in the Cayman Islands
there are several hundred registered banks. These range
from full service retainer banks, like HSBC and Scotia
Bank and Royal Bank, through the private merchant
banks like Cooks and Credit Suisse, and also the big in-
ternational banks, like the Bank of China, which has of-
fices there.

Each of the big four accounting firms—used to be
eight, but now four—has a significance presence, the larg-
est with a staff of close to two hundred people living and
working there.

Another key element of a financial center is its legal
system. And this is a special haven for tax reasons in
most cases; the entity sitting at the top of many structures
is a tax-exempt Cayman company. Those structures often
include companies and entities in different parts of the
world and in very different jurisdictions. But when there
is trouble in the chain down below, it is to Cayman that
the litigation is driven, as that is where the winding up of
the ultimate parent company often takes place.

We have a very good legal system, with strong and
accomplished judges, supported by a sophisticated infra-
structure that works very well. Most of our law we inher-
ited from the British, and there has been some local juris-
prudence as well. The final Court of Appeal is the Judicial
Committee of the Privy Council in London. So I want you
to know that this is a serious place, not just sand, sea and
stingrays.

Given the standards that come along with those ac-
tivities I can assure you that, whatever it is, it is not the
money laundering capital of the world. Opening a bank
account there is not an easy thing. But for those in legiti-
mate business, the rigors of KYC and due diligence are
not hard to endure.

This is a highly regulated jurisdiction, and I like
to think that our Cayman Islands Monetary Authority
is among the best in the world. The consequence of
this is that complex commercial disputes are regular

fare in our courts, and the application of foreign law is
commonplace.

By way of example, I was recently involved in a series
of transactions where there were a Dutch company with
Swedish and Delaware subsidiaries, a Mauritius holding
company, and a Cayman parent manned by U.S. direc-
tors, all the ingredients for trouble. So the rules of ethical
conduct and also the rules of privilege are often tested
and explored in our courts.

When you are involved in transactions that involve
foreign law and foreign funds, it is crucial that you get
yourself good foreign counsel, as the rules in that foreign
jurisdiction may well differ from those to which you are
accustomed. Depending on where litigation ensues, the
rules which apply may prove to be a pleasant or unpleas-
ant surprise.

So what are the rules that affect ethical conduct and
discovery that you will find in Cayman? Time obviously
does not permit a full evaluation, but as the purpose of
the session is to inform and to hopefully provide practical
takeaway guidance, I will identify some of the issues and
concepts with which we contend.

I will start by saying that in my view privilege is re-
garded as an exception to the law of evidence. The law
of evidence is that all relevant material ought to be avail-
able for a tribunal. But if there are privileged documents,
they are excluded. In some jurisdictions this is a matter of
procedural law, and in some it is a matter of substantive
law. You may wish to think about which one it is in your
own jurisdiction. For us legal professionals, privilege is a
manifestation of the principle protecting confidentiality,
which is at the heart of these relationships.

Although it is historically an aspect of the common
law of evidence, it has also been described in more recent
case law as a fundamental human right. This latter trend
is of course consistent with the letter and spirit of the
European Convention on Human Rights.

Legal privilege has for us two aspects: Legal advice
privilege and litigation privilege. Legal advice privilege
essentially protects confidential communications between
a lawyer and his client which come about because a client
wants legal advice in an appropriate setting. You should
note, however, that the privilege does not extend beyond
the lawyer and the client, so communications with third
parties will usually not be privileged. Then we recognize
litigation privilege, which protects confidential commu-
nications and evidence of those communications between
a lawyer and his client and/or a third party or between
a client and a third party, provided that such communi-
cations have been created for the dominant purpose of
obtaining legal advice, evidence or information in prepa-
ration for actual litigation or litigation that is reasonably
in prospect.

NYSBA International Law Practicum | Spring 2013 | Vol. 26 | No. 1 33



The privilege covers all members of the legal profes-
sion: barristers: solicitors and attorneys, as the case may
be.

I pause to tell you that I was originally admitted to
practice as a solicitor. It came as quite a shock to me the
first time I came to the United States and saw a sign that
said no dogs or solicitors allowed.

It was not entirely clear to me into which category I
fell. And I was particularly mystified by how they knew I
was coming.

It applies equally to foreign lawyers, provided the
relationship of lawyer and client exists between them.
And finally in-house lawyers, a phrase I do not like be-
cause that makes me an out-house lawyer. But finally in-
house lawyers have the same privilege in England as by
extension the Cayman Islands. So if you end up advising
clients on employment contracts, it is important the ob-
ligation under the contract is to advise all the companies
in the group, not just the parent, because you never can
tell where the trouble is going to come about. We pro-
ceed on the basis that what matters is not the lawyer’s
job title, but whether he is exercising professional skill as
a lawyer. We take it that privilege belongs to the client.
The rule is established for the client’s benefit and can be
waived by the client.

Foreign courts have their own rules on privilege
and disclosure. Of course it is the view from the court
you are in which dictates what is foreign. If you are in
an American court, Cayman will be the foreigner. If you
are in the Cayman court, then the view of course is quite
different. So you may find that documents privileged
under English law may not necessarily be privileged
in foreign court and vice versa. However, if a request is
made by a foreign court for documents in England or the
Cayman Islands, where a third party is asked to disclose
documents, the recipient of the request will be entitled to
claim legal privilege.

So this, ladies and gentlemen, is a quick summary
of the approach you can expect to find in the Cayman
Islands. So I end as I began, when dealing with matters
that involve a foreign jurisdiction, make no assumptions
about how these matters are treated. Get yourself good
foreign counsel and have them guide you. Modesty of
course prevents me from suggesting whom you might
seek to retain in the Cayman Islands.

MR. FERGUSON: Thank you, Derek.

To conclude our presentation, Christian Hammerl is
going to give us a broader perspective of what it means
to be a practitioner involved in a transnational transac-
tion, particularly where the practitioner has multiple ad-
missions. And Christian is particularly qualified to speak
on this topic, because he is currently with Wolf Theiss,

a large three-hundred-plus-attorney firm primarily in

central and eastern Europe, where he is acting as out-
side counsel for U.S. firms. He previously worked for a
Taiwanese computer company as their chief legal counsel
for foreign transactions.

He is admitted in Austria, New York, California and
as a solicitor in England and Wales. He also serves as our
chapter chair for Austria. So when you are in Austria, be
sure to call on Christian.

CHRISTIAN HAMMERL: Thanks, Gerry, for the
introduction. I am delighted to be here to bore you death,
because I understand that is a requirement for ethics
lectures.

They have to be boring and also rambling and taught
by a semi-retired lawyer, so I think we are halfway there. I
hope to fulfill the rest of the promise.

What I am going to talk about is the dilemma of the
lawyer as a negotiator, the real or perceived conflict be-
tween the duty to provide advocacy and the duty of hon-
esty in dealing with other parties. And I look at that not
in the context of a courtroom setting, although there is the
duty of candor, but in the context of a transactional and
negotiating setting.

To do so I think we need to take four steps. First we
need to look at what law is applicable. There is a specific
conflict of laws, and this is also true for professional rules
of conduct. The conflict may be exacerbated by the appli-
cability of foreign rules of professional conduct. We need
to look at what substantive laws or what substantive rules
of conduct are applicable to practitioners admitted here
and in a foreign jurisdiction. And lastly, we will try to put
this all in context by looking at truthfulness in statements
to others in negotiation settings.

I think it is fairly easy to get a grasp of what the ju-
risdictional issues are, what the choice of law issues are if
you consider the following. There are basically two types
of lawyers and two types of jurisdictions and all the pos-
sible combinations thereof. The first group of lawyers are
those admitted only in one jurisdiction, and what is rel-
evant here is that they are practicing on an incidental ba-
sis in matters where no pro hac vice admission is possible
outside their home jurisdiction.

I certainly am not going to lecture you on multistate
practice in the U.S., because we are here in the tri-state
area. Most of you will be admitted also in New Jersey and
also in Connecticut, and, if not, then you will regularly
handle transactional matters reasonably related to a mat-
ter that you are handling legitimately in the jurisdiction
of your primary litigation. So I don’t have to talk about
fee pay or registration requirements in other U.S. jurisdic-
tions. Where I think my expertise is more helpful is to talk
about how compliance with foreign professional rules of
conduct that may complicate the situation.
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So if we go back to the groups of lawyers we have, I
think it is more interesting to look at lawyers admitted in
two jurisdictions, and the response to that review by the
jurisdictions in which they are admitted can be twofold.
Finally, jurisdiction one and jurisdiction two ignore the
fact that the lawyer is admitted in another jurisdiction
and leave it to the individual to settle those conflicts. That
is unfortunately the case today with respect to lawyers
admitted in a member state of the European Union and in
a jurisdiction of the U.S., and also if the European lawyer
is admitted somewhere for that matter—maybe Algeria
or Israel.

Then, second, there are jurisdictions that to some de-
gree take into account that the lawyer may have obliga-
tions of a professional nature also in another jurisdiction.
And for lawyers practicing in New York the New York
Rules of Professional Conduct apply, and here Rule 8.5 is
the controlling authority. Talking only about transaction
methods, New York is remarkably flexible in that, if the
lawyer has his principal office in a different jurisdiction
than where he is admitted, then those rules control. No
rule without exception: If the effect of the conduct of a
lawyer materializes predominantly in the other jurisdic-
tion, then that will apply.

In the European Union there is also a system of reci-
procity to a certain degree for lawyers admitted in more
than one EU member state. There are two directives: The
directive of 1977 and the directive of 1998. Both of them
regulate some form of practice of a lawyer in another
European member state. The older one simply on a talk
basis, the other one with the purpose of setting up shop
in another European member state. Both of them expect a
lawyer to comply not only with the rules of professional
conduct in the original jurisdiction of admission but also
in the host jurisdiction.

Foreign transactions have a way of getting messy
very quickly. The foreign or dual-qualified lawyer, par-
ticularly if he has superior language skills, is the only one
who is able to read the train schedule, get subway tickets
and things like that. And the more exotic the jurisdiction,
the more likely it is that the client is going to cling to the
lawyer for all sorts of matters: accounting services, real
estate brokerage and referral of local employees.

As far as New York lawyers go, there is really the
temptation to treat the lawyer as a factotum. As far as
New York lawyers are concerned, it is permissible under
Rule 5.7, under certain circumstances, word appropriate
disclosures and consent by the client, pursuant to Rules
1.7(a) and 1.8(a) to perform such types of services.

Foreign jurisdictions may take a different view. They
may take the view that the lawyer is always a lawyer,
and so you just may get into the crosshairs of Rule 5.5,
that you are engaging in an unauthorized legal practice
abroad, and that is again subject to discipline in the New

York rules. Also, we have heard the issues about client
privilege and so forth.

So coming back to the second step that I described in
my introduction, we need to understand the core rules
or the core obligations of lawyers vis-a-vis clients and
third parties. For that reason there needs to be a selective
comparison about duties applicable first vis-a-vis clients
and then vis-a-vis third parties for New York lawyers and
lawyers in Austria.

Not that I intend to lecture you, as qualified and ex-
perienced practitioners in New York State, about what
obligations you have towards your clients. As you will
see, I think you could choose any state, any country in
the western hemisphere, and the picture that emerges
with respect to obligations to its clients will always be the
same. The client is entitled to the services of a competent,
diligent and zealous advocate who does the utmost to
protect the confidence of his client. And while a lawyer
must not counsel a client who assists with the commis-
sion of a crime, if in the course of a representation prior
criminal conduct is revealed or various courses of actions
are discussed that may expose the client in terms of crimi-
nal sanctions, this does not touch the obligation of confi-
dentiality of the client.

Now, a quick look at the situation in Austria. First, we
should note that Austrian lawyers are not officers of the
court, but the preservation of the dignity, of the honor, of
the legal profession is almost as important a policy goal
as the preservation of the interests of the client. I leave it
to you to read Section 9 of the Legal Professionals Code,
the RAO. But what is interesting, I think, is the emphasis
that the lawyer is required to use, without reservation or
fear, arguments which are in furtherance of the client’s
interests.

Let’s now quickly turn to the situation applicable to
transactional settings—the duties towards third parties.
As a negotiator, a lawyer seeks a result advantageous to
the client but consistent with the requirements of honest
dealing with others. This is how the introduction of the
ABA model rules frames the dilemma of the lawyer as a
negotiator. In the course of representing a client, a lawyer
shall not knowingly make a false statement of fact or law
to a third person. So this may affect the ability of a law-
yer to render assistance to a client. To borrow from Judge
Cardozo: If the morals of the marketplace that are com-
mon in a workaday world dictate the norms that are per-
missible for a lone lawyer in negotiations, then the lawyer
may in fact have trouble explaining why he is unable to
secure the best bargain.

However, it is recognized that negotiations have their
own type of hermeneutics, if you will, and that also the
rules governing what is permissible within a negotia-
tion must be construed within these hermeneutics of the
negotiation.
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It is useful to look at Formal Opinion 6439 of the
ABA Standing Committee on Ethics and Professional
Responsibility for guidance on this matter. For one thing,
it is acknowledged that parties are not entirely forthcom-
ing, and that is sort of accepted by everybody when they
enter negotiations. For another, it carves out certain types
of conduct that are not deemed to be in violation of the
rules. First is the so-called puffery, or embellishment and
posturing situation, where simply as a matter of intro-
ductory statements for legal positions, these statements
are not taken as statements of fact. What you have to ask
yourself if you are in negotiations is the following: “What
the type of statements that I am delivering are to be ex-
pected to be taken as a statement of fact by the other side,
or is this something within the usual give and take?”

Also, liability attaches only to statements of fact,
not to mere opinions of lawyers. And in many instances
lawyers sometimes communicate opinion with too much
assertiveness as being a statement of fact, but it is in fact
their own opinion or just a mere assessment. So certainly
there is a danger for lawyers to become enmeshed in
their clients” affairs way too much, and this is typically
something like too much information.

Lastly, non-disclosure. Lawyers do not have an ob-
ligation to speak in transactional settings, absent special
conditions.

If you look to Europe, you will not find an exact
counterpart to Rule 4.1. Austrian lawyers, and European
lawyers in general, will have to be guided here by the
general principles of ethical behavior and behavior con-
sistent with good standing and the requirements of the
bar associations.

Also, you should take into account that there is a
second set of rules that may bring you into trouble in
Europe—particularly when you may be perfectly fine as
far as professional conduct is concerned. Thus, there still
are rules about pre-contractual disclosure which can lead
to exposure to damage claims in cases after the transac-
tion has closed.

So what is the consequence of all of this? What is the
takeaway? I think disclosure, disclosure, disclosure is one
piece of advice I would give you. Plan ahead what your
transaction is going to look like, and don’t get caught up
in a situation where the circumstances where other par-
ties dictate the parameters of your exposure in terms of
professional liability.

Also, sometimes it is necessary to fight sticks with
sticks and knives with knives. Really, if you foresee that
this may be a troubling set of circumstances, then it may
be better to associate with a lawyer only admitted in a
foreign jurisdiction, so that it is absolutely clear what
kind of professional rules this lawyer has to comply with.

Thank you very much, and I hope I did not bore you
too much.

MR. FERGUSON: So I want to thank our panel.
We have a little bit of time for questions at this point.
Mr. Galligan.

MR. GALLIGAN: Two questions for Marco. First of
all, the sets of rules you were talking about, those are ad-
visory rules?

MR. AMORESE: Those are a summary of the fun-
damental rules that are similarly enforced in the member
states.

MR. GALLIGAN: But they are not European
directives.

MR. AMORESE: No. CCBE has summarized those
principles that are recognized in all Europe.

MR. GALLIGAN: Okay, so now I would like to focus
a little on the money laundering.

MR. HAMMERL: Can I add one thing about the
CCBE, because I think there is perhaps a different treat-
ment in various jurisdictions. The Austrian system works
where there is a statute, the legal professionals code, so
what is there is not only binding for lawyers but also on
authorities. Which is important because the lawyer has a
right to have an executive committee of the bar present if
his office is searched. So it’s useful.

And then there are rules adopted by the plenary ses-
sion of the bar, and there we have now very recently had
an amendment that the CCBE rules are mandatory on the
same level as the Austrian, only for outbound transac-
tions to other jurisdictions. So maybe this is different.

MR. AMORESE: If you go on the website there is my
presentation, and there is actually a chart that sets out
for each state the powers of enforcement. For example, in
Italy those rules have been enforced in the code of ethics
for the Italian lawyers.

MR. GALLIGAN: So let me ask you to focus a little
bit on the exceptions to the rule of confidentiality and
privilege in regard to money laundering. Because it seems
to me that that is a big difference between the European
approach and the U.S. approach. Especially since the con-
cept of money laundering seems to be more and more to
embrace tax issues, tax evasion, and so forth.

AUDIENCE MEMBER: Terrorism.

MR. GALLIGAN: Right, but I'm thinking in terms of
transactions. Perhaps even more of an issue for those of
us who are on the tax side and offer private client advice
and so forth is the fact that tax issues seem to be a big ex-
ception and more and more are being encompassed with
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anti-terrorism and anti-money laundering in the more
narrow sense of the term. For instance, in England you
have the Proceeds of Crime Act, so that, in my under-
standing, if a British solicitor or attorney knows his client
is not going to file a return or make a payment, he may
have an obligation to disclose that to the tax authorities.

MR. JONES: We have that in Cayman as well. We
have to file a suspicious activity report, and if you tell
your client, you are guilty of tipping off. That is essen-
tially what you have there.

One of the interesting things that is going to happen
is with the arrival of FATCA, which is extraterritorial
American legislation, where the world becomes an infor-
mation policeman for the Internal Revenue Service, and
how that is going to impact on all of these issues—data
protection, for example, within the jurisdictions—is going
to be a fascinating development of the jurisprudence.

MR. AMORESE: Just a quick thought. It is a difficult
distinction, because we are not obliged to report if what
you learn is what your client actually has specifically
asked you. But it is less easy to understand where the line
is, if the information that is suspicious is counseled on
the side. That is very difficult. It is very difficult for law-
yers to understand. Statistics that were issued last year
revealed that there was not even one report from lawyers.
So that probably exemplifies where at least the feeling is
more toward the confidentiality than abiding by these re-
porting rules. But it is obviously something very difficult
to decide.

MR. GALLIGAN: Do you think it is a little more
strict in England and Caymans perhaps than in other
countries in that respect?

MR. JONES: I think that is so. The Proceeds of Crime
Act is in many respects about terrorist financing, and I
think you will find that lawyers will tend to err on the
side of caution. The key to it, of course, is to have a re-
sponsible financial reporting. So there is no alarmist be-
havior if they get ten reports, then if it starts to walk like a
duck and talk like a duck, it is probably not a pigeon. So I
think that the mix of responsibility between a responsible
borrower and a responsible reporting authority is really
what is required for this kind of thing to work.

AUDIENCE MEMBER: I just wanted to add one
point to all of this on the money laundering. I think most
European jurisdictions have subscribed to the OECD, so
that overarches everything, and they are pretty tough.

MR. HAMMERL: Yes, but there are Swiss authority
and European Union directives on this specific report-
ing and combined obligations, so the OECD is sort of out
there. But what really becomes mandatory national law
are these European Union directives.

For most U.S. clients the embarrassment or the in-
convenience arises when simply forming a completely
innocent nonpublic corporation or venture-backed cor-
poration: it is very difficult for U.S. clients to understand
why the European lawyer at the very beginning of the re-
lationship wants to have intimate details—that in the U.S.
would never be asked—in the form of knowing the ulti-
mate beneficial owner of the top company in the chain.
That is how this money laundering investigation touches
on the ability simply to do business in many respects,
much earlier than reporting to the authorities.

MR. PIEPER: I am sorry to interrupt here, but it is my
ethical obligation to do that and to end on time.
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Cross-Border Mediation: A New Solution for
International Commercial Dispute Settlement?

By Thomas Gaultier

I Introduction

One of the greatest and most noble quests ever to be
undertaken by humankind throughout history has been
the pursuit of justice. Among other functions of justice,
one is to provide a solution for disputes arising between
individuals or entities. When conflicts arise, justice can be
a means to bring an end to them, in a final and compulso-
ry way. Two parties who are experiencing a dispute have
often not had a choice about how to resolve their conflict,
since social codes, customs, laws and even cultural heri-
tage often designate the means of resolution. However,
history has shown that there is no one way by which dis-
putes can be resolved. Indeed, in Greek antiquity, parties
could request private hearings, where the equivalent of a
modern day arbitrator would decide the outcome of the
dispute. In ancient China parties would sometimes use an
intermediary to help them come to a solution that would
settle the dispute. Finally, in most medieval European
monarchies, the king would decide on the outcome of dif-
ferences between two opposing subjects.

There is a correlation between the examples described
above and today’s most common methods for achieving a
sense of justice when two parties are faced with a conflict:
litigation; arbitration; and mediation. Although litigation
is generally seen as the traditional method for resolving
conflict, the other forms of dispute resolution are increas-
ingly being used, since they are sometimes better suited
to achieve the justice that the concerned parties desire.

Contrary to litigation, arbitration and mediation are
considered to be methods of alternative dispute resolu-
tion, in the sense that the parties can elect to submit their
dispute to one of these two procedures instead of going
through the default procedure—litigation. They enter
such alternative procedure either by providing for such
a choice by contract (particularly for arbitration), or on
their own volition (most commonly for mediation).

Today’s society is witnessing an era of globalization,
where state borders can generally no longer prevent com-
munications, trade, or movement of goods and persons,
thus leading inevitably to an internationalization of dis-
putes. This is particularly true for commercial relations,
since the current trend is to become increasingly inter-
national by targeting new foreign markets and feeling
out the best affordable services, even if they are halfway
around the globe. One of the results of this trend is that
commercial disputes have taken on new dimensions,
which include foreign counterparties and multi-national

entities. In dealing with the evolution of commercial con-
flicts, parties have increasingly found the national court
systems inadequate for various reasons, ranging from
cost, delay, inability to handle the technicalities of inter-
national disputes, and lack of qualification of national
judges. Therefore, the actors on the global commercial
scene have turned to alternative means to solve their dis-
putes. They first looked to arbitration, which seemed to
overcome the flaws that are found in litigation, as well as
offering several advantages, such as confidentiality.

However, international commercial entities have
been recently experiencing some drawbacks with arbi-
tration, such as the increasing costs and delays, and are
now starting to turn to another process of alternative
dispute resolution, mediation. Mediation has been in use
ever since conflicts have existed, but was generally, until
recently, limited to local commercial disputes. However,
the evolution of the global market and the demand for an
even quicker, less expensive, and less adversarial dispute
resolution procedure is leading to a new use of media-
tion, namely, in connection with cross-border commercial
disputes.

The goal of this article is to analyze the implications
of using mediation as a solution for reaching international
commercial dispute settlements. In doing so, one must
first define mediation, and then explore the current exist-
ing regulations pertaining to mediation, in order to set the
legal framework applicable to the process. Consequently,
an assessment of the value of cross-border mediation as
applied to transnational disputes will be necessary, as
well as an exploration of cultural issues involved in cross-
border mediation, before concluding with a discussion of
the future of international dispute resolution.

II. What s Mediation?

In order to define mediation accurately, one must first
explore several definitions of the process, then explain
what is the role of the mediator and the lawyer, and final-
ly describe the main types of mediation that can be used
when facing a dispute.

A. Definition

Mediation is a process under which a neutral third
party, or mediator, attempts to resolve a dispute between
parties, in an amicable way. The mediator, unlike a judge
or an arbitrator, assists the parties in reaching a settlement
agreement on their own, without ever imposing a decision
on them. The process is a voluntary one, which is there-
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fore non-binding, even though the parties can agree to
put the terms of their settlement agreement into a legally
binding form,! a contract.

In addition to this definition of mediation, it is worth
including the one given by the European Union Directive
2008/52 of 21 May 2008 on certain aspects of mediation
in civil and commercial matters (“the Directive”), which
defines the process as

...a structured process, however named
or referred to, whereby two or more par-
ties to a dispute attempt by themselves,
on a voluntary basis, to reach an agree-
ment on the settlement of their dispute
with the assistance of a mediator. This
process may be initiated by the parties or
suggested or ordered by a court or pre-
scribed by the law of a Member State.

According to these two definitions, the most impor-
tant element that stands out is the fact that the parties
themselves are the ones who come to an agreement.
Indeed, contrary to arbitration or litigation, the parties
remain in control of the dispute resolution process at all
times, and are free to leave the mediation if they wish
to. In practice, mediation takes the form of a structured
negotiation, where both parties share information, and
exchange offers, with the assistance of a mediator, whose
role is specifically to facilitate communication and col-
laboration between the parties so that they reach a settle-
ment that is acceptable to them. Medjiation is therefore a
very informal process, which differs immensely from the
formality of arbitration and litigation.

B. Role of the Lawyer

The lawyer’s role in mediation is very different from
the lawyer’s role in arbitration or litigation, since the
ultimate goal of mediation is to reach an acceptable settle-
ment, while in the other methods, the goal is to defeat the
other party by means of legal arguments and evidence.
Therefore, the traditional function of the lawyer as an ag-
gressive litigator to crush the arguments of the opposing
party is less welcome in mediation, where, instead, the
lawyer will in turn become a negotiator and an advisor
for the client. In order to be an effective lawyer in media-
tion, a lawyer must be trained in negotiation techniques
and, most of all, should come to mediation with a spirit
of conciliation, prepared to make concessions and give in
to some claims, in return of course for concessions from
the other party, so that all can walk out of the room with
an agreement that each can live with.

In addition to being trained in negotiation and me-
diation, lawyers who wish to be effective in mediation
should properly prepare for mediation. However, this
preparation is very different from the preparation for
trial or arbitration. Indeed, it will consist of separating

information into what can be disclosed and what should
not, or should only be shared later on in the process, but
also putting themselves in the opposing parties” shoes, in
order to predict and identify the interests and needs that
they will have in order to feel satisfied with the agree-
ment that is reached. Also, the lawyers should discuss
beforehand with the client what concessions they are will-
ing to make, and what proposals they would be willing to
offer. Moreover, it will be the lawyers’ role to determine,
with the client, the bottom line for the negotiation, as well
as the best alternative to a negotiated settlement (BAT-
NA), so that, at any phase of the mediation, the client will
be able to assess what is on the table in relation to these
elements.

Finally, since the main focus of this article is media-
tion of cross-border commercial disputes, the lawyers
representing a client in mediation must also have suf-
ficient knowledge of the economic dynamics affected
by the dispute in order to help achieve a resolution that
would place the client in the best business and economic
situation.

C. Role of the Mediator

The role of the mediator in international mediation
will be significantly different than if the dispute were a
local one. Indeed, in addition to being a neutral facilitator
who provides a fresh approach on the situation, acts as a
guide for the reality testing of the positions of the parties,
and assists to establish effective communication between
the parties in order for them to be able to negotiate,? the
cross-border mediator must have sufficient technical eco-
nomic knowledge to grasp fully the commercial issues
at stake in the dispute, but must also be able to master
the underlying cultural issues of international negotia-
tion—issues which will be discussed further down in this
analysis.

Since every mediator is different, due to his or her
mediation training, culture, and personality, the influence
he or she can have over the mediation structure will vary
in accordance with his or her style.

D. Different Styles of Mediation

There are many different styles of mediation which
mediators can choose to adopt, or that the parties can
require the mediator to adopt,? but for the purpose of
this analysis, and in light of the area of commercial dis-
putes, only the three most significant and most frequently
used styles will be discussed: facilitative; evaluative; and
directive.

1. Facilitative

The facilitative style of mediation, also known as the
self-determination approach,* focuses on letting the par-
ties themselves reach an agreement. The mediator will be
a facilitator of communication between the parties, acting
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also as a vessel that carries information and proposals
from one party to another, helping them understand the
issues at stake, and offering creative problem-solving
techniques to help the parties reach their own agreement.
The parties are truly the ones in control of this type of
mediation, and a lot of weight is given to the interests
and needs of the parties, in order for them to be able to
understand the other party’s position, so that a balanced
negotiation can take place.

This style is the preferred style for solving commer-
cial disputes in the United States, since the increased
neutrality of the mediator leaves a place for the direct
and efficient business discussions between the parties,
who, by exchanging information and ideas, can often
come to a sound commercially viable settlement agree-
ment. The popularity of this style in the United States is
partly attributable to the principle of self-determination
of the parties, which is a very highly regarded value, al-
lowing the parties to reach an agreement on their own. In
such a context, it would be perceived badly by the parties
if a facilitative mediator were to evaluate the proposals,
since it is the perception of the parties that the media-
tor does not have the authority to criticize the will of the
parties.

2. Evaluative

In the evaluative type of mediation, the role of the
mediator will be different. Indeed, in such mediations
the mediator can give recommendations and offer his or
her views on the strengths and weaknesses of the legal
aspects of a case, as well as criticize settlement propos-
als, and even suggest what might be a fair settlement.® It
is important to stress, however, that, even if the media-
tor can “evaluate” proposals and situations, in no way
is he or she authorized to force such an evaluation upon
the parties, and cannot force the parties into agreeing to
something that they would not be comfortable with.®

This type of evaluative mediation is often found
in European countries, and the evaluations are gener-
ally highly welcome, especially in commercial disputes,
where the mediator is probably someone with knowl-
edge and know-how in terms of the business aspects of
a dispute, in which case having such a person who can
make suggestions can be beneficial for the settlement
process.

3. Directive

In a directive mediation, the mediator will play the
role of a facilitator, but also the role of a guide, and will
go beyond the roles described in the two previous styles
of mediation, insofar as to influence and persuade parties
to agree to a settlement which the mediator considers to
be a fair solution of the dispute. Professor of Dispute Res-
olution Nadja Alexander explains that in Germany, for
example, dispute resolution processes which take place

within government legal centers tend to follow a “direc-
tive, interventionist and right-based” method,” leading to
a sacrifice of party self-determination for the benefit of an
even more assisted mediation.

Moreover, in some Arab countries, the mediator is
often viewed as a wise person in addition to being a facili-
tator, and his input is valued and respected. John Murray
has commented that in Egypt it is even expected that the
mediator will apply pressure to have the parties reach an
agreement, since that is part of the function of the third
party neutral ®

In a directive mediation, since the parties are expect-
ed to consider the suggestions of the mediator as the opti-
mal solution, the process even draws close to an adjudica-
tion procedure, since the parties are pushed into agreeing
with the settlement proposal of the neutral. Still, such is
the will of the parties to select and accept a mediator who
practices this type of mediation, which in some cultures
will be highly efficient for resolving a dispute. Indeed, as
was mentioned above, in mediation, the parties are the
ones in control, and participate in the process voluntarily,
according to their preferences and needs.

lll. How Mediation Is Regulated

A. Overview of Local Developments in Various
Countries

In order to understand the impact and effectiveness
of cross-border mediation for commercial disputes, it is
useful to provide a brief overview of local initiatives un-
dertaken by various countries.

1. In the United States

The United States has always been known to be a liti-
gious country, and as a consequence, the market for legal
services has exploded, as has the caseload. This has inevi-
tably created an increase in not only legal costs but also
delays in court adjudications. Therefore, parties and orga-
nizations in the United States have always been pioneers
in terms of developing innovative ways to keep parties
away from the courts and arbitration.” A good illustration
of this has been the Uniform Mediation Act (“UMA”"),
adopted in 2001 by the Dispute Resolution Section of the
American Bar Association and the National Conference of
Commissioners on Uniform State Laws.

This UMA offers the different states a model act set-
ting forth provisions concerning mediation for them to
adopt into their state legal systems, so that the rights and
obligations related to mediation can be both simplified
and harmonized across the entire country. Its purpose is
also of course to promote mediation and to protect the
rights of the parties involved in the process.!® One of its
main provisions is a legal privilege related to mediation
communications, made either by the parties or the me-
diator, according to which these communications cannot
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be used in a subsequent court procedure.!’ Another key
provision of the UMA is the requirement for the mediator
to report any situation in which he or she is faced with a
conflict of interest, thus attempting to raise the minimum
standards to guarantee a greater quality of the mediation
process. Finally, the parties must use as a mediator a per-
son who holds himself or herself out as a mediator.'

Virtually all states have either adopted the UMA
directly, or in other cases have adopted local acts which
provide the same minimum standard for mediation, in-
cluding the right for communications to be privileged.

Mediation in the United States has existed for the
past thirty years, and is now a method of choice for
reaching settlement in commercial disputes (dispute reso-
lution centers claim that the rate of cases which end up
in trial varies between five and twenty percent, whereas
the remaining eighty to ninety-five percent of cases are
settled out of court, through mediation or negotiation'®),
and this is probably due to the fact that mediation is
properly and efficiently regulated in this country.

2. In Europe

So far, each member state of the European Union has
witnessed an increase in the use of mediation, as parties
opt for using the method for its advantages compared to
litigation and even arbitration. Therefore, member states
have had to decide whether and how to regulate the use
of mediation.

In Germany, commercial law has been driven by
the principles of private autonomy and contractual free-
dom.!* Therefore there is no legal framework making ref-
erence to how and when parties can negotiate. However,
even though there is no statute regulating mediation, the
German Civil Code (Biirgerliches Gesetzbuch, or BGB) still
provides a certain level of protection for the mediation
process. For example, Section 202 of the BGB states that
the statute of limitations is suspended if the parties are
engaged in negotiations. Thus, since mediation is a form
of assisted negotiation, the parties are protected from the
running of the statute of limitations, and can safely make
all efforts to find an amicable solution through media-
tion. Also, the German Federal Supreme Court (Bundes-
gerichtshof) has decided that, if the parties have drafted a
conciliation clause that clearly reflects their intention to
refer to litigation as a last resort, the court will enforce the
agreement to go to ADR upon objection of either party,
thus rejecting the claim as temporarily inadmissible.!®

In contrast to Germany, Italy has enacted various
statutes and regulations regarding mediation. The most
important one is Bill 5492, which provides a definition of
mediation, as well as its scope within the Italian dispute
resolution system.!® This legislation provides that judges
may refer cases to mediation, thus staying the proceed-
ings; it also imposes upon lawyers a duty to inform cli-

ents about mediation, and defines pecuniary limits and
time frames for mediation. In addition, the Italian legisla-
tion on mediation provides that, if the parties have not
been able to reach an agreement, the mediator can make a
final settlement proposal,’” upon request from the parties.

Concerning England and Wales, a new unified civil
procedural code was introduced in 1999, which encour-
aged the use of out-of-court resolution of disputes!® and
facilitated the settlement of disputes at the earliest stage
possible. These new procedural rules in favor of media-
tion enabled the development of several state-sponsored
mediation institutions, such as the Civil Mediation Coun-
cil and the National Mediation Helpline. These institu-
tions developed mediation in England and Wales through
offering a forum where the process can take place, and
by educating potential users to the mechanisms and ad-
vantages of mediation. In addition to these initiatives, the
Commercial Court in England decided in Cable & Wire-
less v. IBM United Kingdom that the proceedings would
be stayed until the parties had referred their disputes to
alternative dispute resolution. The English courts even
went so far as to impose sanctions on parties who failed
to give proper consideration to a mediation proposal,
even when there was no obligation to mediate in the first
place.?

Belgium enacted a Mediation Act in 2005, providing
some key elements for the protection of the mediation
process. Indeed, the Act requires a judge to stay proceed-
ings at the request of either party if there is mediation
clause in the contract. It also sets forth that the suspension
will only apply to a mediation which is being conducted
by an approved mediator who is certified by an institu-
tion guaranteeing the independence and quality of me-
diators. Finally, among other provisions, the Belgian Act
also states that all documents and communications made
in relation to or during the course of the mediation are
confidential !

In France, where mediation is a relatively new pro-
cess, the legislature has nevertheless integrated a set of
provisions into the French New Civil Procedure Code,
through Decree n.° 96-652 of July 1996. Moreover, the
French Cour de Cassation, which is the highest instance
in France, had already been considering the issues of
enforceability of mediation clauses in decisions which
analyzed whether claims can be temporarily inadmissible
if the parties had not fulfilled their contractual obligation
to mediate.?? These rulings of the French Supreme Court
were harmonized by the Mixed Chamber of the same
Court in the Poiré v. Tripier decision, which states that, if
the language of the mediation clause is sufficiently clear,
French courts will enforce it if either party invokes it as a
bar to litigation.??

These selected European examples of how mediation
is regulated clearly show that there is no uniformity in the
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area of mediation across the European Union, and that
each member state has decided to adopt its own individ-
ual rules and laws concerning the matter. Unfortunately,
this does not favor the development of cross-border com-
mercial mediation if the standards are different from one
country to another within the Union and the rest of the
world.

B. Firsts Attempts at Transnational Regulation

In spite of the local particularities each county has
decided to adopt in terms of mediation regulation, efforts
have also been made on an international level to attempt
to harmonize minimum standards for mediation, as well
as develop and encourage the use of the process. The
first multi-national text which set out the guidelines for
out-of-court settlement with a third-party neutral was
the UNCITRAL Conciliation Rules of 1980. Later, in 2002,
a Model Law on International Commercial Conciliation
was adopted by the UNCITRAL, and finally, more re-
cently, the European Parliament and Council have issued
the directive on certain aspects of mediation in civil and
commercial matters in 2008.

1. The UNCITRAL Conciliation Rules of 1980

With the rise of globalization and the increase of
international trade, the international community felt the
need to establish conciliation ground rules that would be
acceptable in countries with different legal and economic
systems,?* as well as with different cultural perspectives
on disputes. These conciliation rules provide a set of pro-
cedural regulations that are available to parties, and gov-
ern their mediation/conciliation process if they choose
to be subject to them. Some of the elements covered by
the rules relate to the method of appointment of the con-
ciliator, his or her other role, the general conduct of the
proceedings, but also the issues of confidentiality, admis-
sibility of evidence and limitations on undertaking other
adjudicatory procedures during the process of settlement
discussions. In addition, the text suggests a model con-
ciliation clause that can be used in contracts.?®

These rules were the first international step taken to
harmonize international dispute settlement without an
adjudication process.

2. The UNCITRAL Model Law on International
Commercial Conciliation of 2002

The Model Law on International Commercial Con-
ciliation, adopted in 2002 by the United Nations Com-
mission on International Trade Law, is a testimony to the
global recognition of the importance of mediation/con-
ciliation.? These rules are designed to be default rules,
meaning that they will apply if the parties do not provide
for any body of procedural rules to govern their media-
tion.?” When it comes to the specific difference between
mediation and conciliation, the model law uses the terms
interchangeably, and describes the process as one where

parties ask a third party to help them in their efforts to
reach the amicable resolution of a dispute arising from

a legal, contractual or other relations, or linked to such
relations. The Model Law recommends that all states con-
sider enacting legislation in light of these rules, with the
view of creating a uniform legislative framework for the
application of mediation procedures in cross-border com-
mercial disputes.?

As to the content of the Model law, it includes many
important legal issues that may arise in relation to me-
diation. Some of the provisions govern the number and
selection of mediators, the conduct of the procedure, how
communications between the neutral and the parties are
to be regulated, the disclosure of information, confiden-
tiality, matters of evidence, the possibility of having a
hybrid system of mediation and arbitration, and finally
the enforceability of settlement agreements arising from
mediation. The Rules also make a recommendation for
states to enact local legislation that would guarantee the
suspension of the limitations period when mediation
starts, and for it to restart in the event of a failure of settle-
ment discussions.?’

This model law marks a significant step forward in
the area of cross-border mediation, which not only illus-
trates a trend toward the increased use of this means of
dispute resolution, but also provides a solid international
legal basis that can serve as a reference for countries that
wish to adapt their current legislation to a global frame-
work, while guaranteeing a harmonized use of mediation
in situations of transnational commercial disputes. Parties
from different countries can now subject their out-of-
court dispute resolution process to a specific set of rules
that is broad but detailed enough to permit the conduct of
efficient cross-border settlement discussions.

3. The 2008 European Directive on Certain Aspects
of Mediation in Civil and Commercial Matters

In 2008, the European Parliament and the Council
ended a ten-year preparation of the text of a European
Directive that is meant to provide a minimum legislative
framework to all twenty-seven members of the European
Union.® The purpose of this directive is to regulate cer-
tain aspects of mediation in civil and commercial matters,
to harmonize the legal status of mediation throughout the
whole European Union, and to underline the increasing
role mediation is playing in business relations. Finally, the
Directive takes a position on the minimum requirements
for the use of commercial mediation.?!

Moreover, to quote the Directive itself in its Article 1,
the purpose of the Directive is to “facilitate access to al-
ternative dispute resolution and to promote the amicable
settlement of disputes by encouraging the use of media-
tion and by ensuring a balanced relationship between
mediation and judicial proceedings.”
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The scope of the Directive is also defined, in its Ar-
ticle 2, which states, “This Directive shall apply, in cross-
border disputes, to civil and commercial matters except
as regards rights and obligations which are not at the par-
ties” disposal under the relevant applicable law.”

As briefly illustrated above, some states of the Euro-
pean Union have already adopted legislation related to
mediation. However, there has been no uniformity across
the EU as to the legal status of this process. Indeed, some
countries, such as England, have embraced mediation
very rapidly, but others still are not using its possibilities
to the fullest, thus hindering the overall growth of com-
mercial activities between member states.3? Consequently,
and in this context, the European Parliament and Council
have adopted this directive, in order to enhance the de-
velopment of cross-border commercial relations.

Before proceeding with a more detailed analysis of
the content of the Directive, it is useful to mention how
it is situated in the hierarchy of norms within member
states. Since the European Union is not a sovereign state,
the European Parliament does not have the same pow-
ers as a traditional state parliament would. Nevertheless,
member states have granted the European Parliament
the ability to issue “directives,” which are “statements
of political or governmental objectives that each of the
sovereign states constituting the Union must thereafter
achieve by enacting laws that are consistent with those
objectives.”? The Directive, in its Article 12, stated that
the member states had to have transposed it into their
national legal systems by 21 May of 2011, and could do so
by enacting laws of their own, provided that they do not
contradict the general principles set forth in the Directive.
Hence, the Directive is not a uniform law applicable to
all member states of the European Union, but rather a de-
tailed set of principles related to mediation that was to be
adopted in each member state and that would ultimately
provide parties with a consistent and more harmonized
legal framework to govern their cross-border commercial
mediations.

In regard to the scope of the Directive, it was drafted
in such a way as to apply to all cross-border disputes
in civil and commercial matters, but clearly stated in its
explanatory note 8 that nothing should prevent member
states from applying the provisions to internal media-
tion processes as well. Additionally, it was drafted with
the goal of encouraging the use of mediation, and thus
did not prevent state legislatures from imposing the use
of mediation, even though mediation is designed to be a
voluntary procedure. Even though it is predictable that
there would be variations in the domestic transpositions
of the directive, it nevertheless serves as a minimum stan-
dard for mediation involving cross-border disputes.3

The main provisions of the Directive concerned the
quality of the mediation,® the promotion of the use of

mediation,* the enforcement of mediation agreements,*”
the confidentiality of mediation,® and the expiry of limi-
tation periods during the process of mediation.*

(a) The Quality of Mediation

The Directive, in its Article 4, encourages mediators
and organizations to develop voluntary codes of conduct
in order to guarantee better control over the providing
of mediation services. The goal of this aspect is to ensure
that mediation is conducted in an impartial, effective
and competent manner for the participating parties. In
addition, member states are encouraged to develop the
training of mediators, in order to guarantee that the com-
petence and knowledge of mediators are sufficient to pro-
vide adequate and satisfactory mediation services.

(b) Promoting the Use of Mediation

In its Article 5, the Directive invites the courts to re-
fer cases to mediation in order to settle a dispute when it
deems it appropriate, taking all the circumstances of the
case into account. The Directive also invites parties to ed-
ucate themselves as to how mediation works by attending
information sessions if they are available. As mentioned
above, the Directive does not prevent state courts from
making mediation mandatory, either before or during
judicial proceedings, so long as it does not prevent the
parties from their right of access to the judicial system. It
should be noted, however, that when the Directive opens
the door to mandatory use of mediation, it does not aim
at violating the voluntary aspect of this method, since
the Directive never prevents the parties from staying in
control of what happens during mediation, or leaving a
mediation at any time.

(c) Enforceability of Mediation Agreements

Article 6 of the Directive requires member states to
provide for enforcement of mediated settlement agree-
ments that result from mediation.*’ The reason behind
this provision is that parties from different states, and
which fall under different legal systems, will now be able
to enforce a mediated agreement in their respective coun-
tries through a judgment or court order.*!

However, the parties will need to bear in mind that
states will not be required to enforce settlement agree-
ments if these violate other aspects of national law. Since
mediation can often result in finding creative alternatives
for the resolution of a dispute, the parties must make sure
that these alternatives, if any, can be legally enforceable in
one country or another, and can, for example, be executed
by a court order of judgment in the different countries of
the parties.*?

It is also useful to point out that, even though the
Directive provides for enforceability of mediation agree-
ments, it remains silent about the enforceability of agree-
ments to mediate, which leaves up to each state the
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decision on whether and how to regulate agreements to
mediate.*?

(d) Confidentiality of Mediation

One of the strongest aspects of mediation, which is
crucial to the development of this means of dispute reso-
lution, is the confidentiality of documents and communi-
cations arising out of or in connection with the process.
Article 7 of the Directive provides that the mediator can-
not be compelled to give evidence about what took place
during mediation in subsequent proceedings between
the parties. There are, however, two exceptionS to this
principle: (i) “where it is necessary for overriding consid-
erations of public policy of each member state, particu-
larly when required to ensure the protection of the best
interest of children or to prevent harm to the physical
or psychological integrity of a person”; and (ii) “where
disclosure of the content of the agreement resulting from
mediation is necessary to implement or enforce that
agreement.” There is nothing in the Directive preventing
member states from enacting stricter measures to protect
the confidentiality of mediation.

This provision is the first step toward protecting the
confidentiality of mediation, but it has one very impor-
tant drawback: it only prevents the mediator from being
compelled to share information, but not the parties. In
sum, another way of reading this part of the Directive is
that “any statement, offer, demand, or concession made
by any party during mediated settlement discussions can
be repeated, reproduced, compelled, broadcast or entered
in evidence by anybody, except the mediator.”** Need-
less to say, the lack of privilege, when the information
is transmitted by the parties, is a significant flaw in the
Directive, which would technically enable parties subse-
quently to use such information in a court proceeding,
in arbitration, or even to the press.* It will now be up to
each member state to implement the respective provi-
sions concerning confidentiality in a manner that takes
this element into account.

(e) Expiration of Limitation Periods

In Article 8, the Directive covers the issue of the ex-
piry of limitation and prescription periods during the
mediation. As was mentioned above, many member
states have already either enacted legislation on this
issue, or issued court decisions on it. However, the Di-
rective reinforces the fact that, if the parties choose to
attempt to solve their dispute by the means of mediation,
they cannot be prevented from subsequently initiating
judicial or arbitral proceedings due to the expiration of
the limitation or prescription period during the media-
tion proceedings.*® This was motivated by the desire to
protect the principle of fair access to justice should the
mediation fail, hence encouraging parties to try to solve
their dispute through mediation.*’” The limitation period

is not expressly suspended, it simply cannot expire. It will
be up to each state to enact its specific legislation regulat-
ing how this provision is to be applied.

By creating a formal framework for mediation within
the European Union, coupled with the pre-existing model
laws and legislative acts of individual countries, includ-
ing those who are not members of the EU, it becomes
clear that in today’s world cross-border commercial me-
diation is definitely regulated enough to allow parties to
be confident in trying to use the process.

After having explained what mediation is, and how it
is regulated in various areas of the world, one must then
evaluate if cross-border mediation could be an effective
solution for international dispute settlement in today’s
increasingly international business world.

IV. Mediation as a Method of Alternative
Dispute Resolution for Cross-Border Disputes

A. Overview of the Already Available Dispute
Resolution Methods

To understand where mediation stands within the
landscape of dispute resolution methods, it will be useful
to make a summary of the main aspects of negotiation,
arbitration and litigation.

1. Negotiation

Negotiation is the least formal method of solving
commercial disputes, where the concerned parties com-
municate directly in order to try to reach a solution to
their conflict. There is no formal structure for the process
of negotiation, and very little legislation governing it.*
The success of negotiation will depend solely on the will
of the parties, which can be both an advantage but also
a drawback. The advantages of negotiation are that the
parties are free to choose the way the negotiation will be
conducted, and that the information pertaining to the dis-
pute at hand remains between the parties. However, such
an informal process might in practice hinder the success
of settlement, since parties who are facing a dispute are
generally bitter, and sometimes even angry, making direct
communication difficult, and thus minimizing the chanc-
es of reaching a negotiated solution. Moreover, they may
not have a realistic perception of the respective strengths
and weaknesses of their positions.

2. Arbitration

Arbitration is an adjudication method which is less
formal than litigation, but more regulated than any other
method of dispute resolution. Arbitration is generally
initiated at the will of the parties, through an arbitration
clause included in a contract. Pursuant to this clause, an
arbitral tribunal will be constituted, which will contain
one or more appointed or selected arbitrators, who will
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serve as judges of the dispute. Arbitration is often as-
sociated with the concept of privatized justice, since the
procedural rules and substantive rules that will apply to
the arbitration are chosen by the parties. For example,
arbitration allows commercial companies to turn to an ar-
bitration organization which abides by certain procedural
rules and which will appoint arbitrators who are experts
in the commercial field at hand, who will themselves
render an award according to the substantive law of a
certain country. This gives the concerned parties some
control over the process, even though the outcome of the
procedure is entirely out of their hands. Arbitration also
has the advantages of being confidential. The arbitration
award is generally not subject to an appeal, and will be
recognized and enforced in many countries.*” However,
the costs and delays associated with arbitration have
become increasingly high, and the formality of the pro-
cedural rules of the process, in matters such as evidence
and discovery, sometimes makes arbitration very strenu-
ous for the parties.

Arbitration has been up to now the method of choice
for solving cross-border commercial disputes, since mul-
tinational companies did not want their disputes publi-
cized and wished to keep a certain degree of control over
the process, while still wanting the outcome to be bind-
ing, final, and internationally enforceable.

3. Litigation

Litigation is the traditional method of dispute resolu-
tion, by which the parties submit their claim to a court,
and where a judge will decide on the outcome of the
conflict, usually by allocating fault to one party, and sen-
tencing that party to some form of compensation for the
damages incurred by the opposing party or mandating
the defaulting party to specifically perform its obliga-
tions. Litigation is a public process; it is subject to very
formal specific laws, both procedural and substantive,
which the parties cannot choose from, since their applica-
tion is determined by the conflict of laws rules in matters
of international disputes. In addition to the publicity and
mandatory application of state laws, litigation generally
suffers from severe delays, and it can often take over
five to ten years for the court to reach a final decision.
Moreover, that decision is subject to an appeal, and the
appellate court decision can also be appealed in some
jurisdictions. This makes the certainty of a final and bind-
ing solution for the dispute only available many years
after the dispute has arisen. Moreover, the decision, both
in the court of first instance and on appeal, may be made
by judges (or in the court of first instance, lay juries) who
are not experienced in analyzing and resolving complex
cross-border disputes.

It seems clear, with this very brief description of these
three methods, that they each have their advantages and

disadvantages, making them more or less suitable for
solving cross-border commercial disputes. Even though
arbitration has taken the lead as the most used means of
transnational dispute resolution, mediation definitely has
some attractive elements, which could make it the new
solution for reaching international dispute settlement in
matters of transnational business.

B. Advantages of Mediation

The main advantages of mediation which need to be
mentioned are the cost and speed of the process, but also
the rapport that is created between the parties during me-
diation, as well as the control they have over the process.

1. Time and Cost

It is well known in commercial matters that costs and
speed are crucial factors for conducting a business. Thus,
it seems that the best possible method to solve commer-
cial disputes would be a means that offered advantages
both in terms of time frames and modest costs.

Generally, a commercial mediation will take about
one day, and if the complexity of the international com-
mercial dispute is above average, it will sometimes last
a total of two days to reach a mediated settlement agree-
ment.% In order to prepare for mediation (by conducting
pre-mediation meetings between the mediator and the
parties), to schedule the mediation session(s), and to pro-
ceed with the mediation itself, the estimated total time for
cross-border mediation to take place will be about three
months. Parties to an international dispute now have the
chance to bring closure and settlement to their dispute
within such a time frame, which is far more beneficial for
both the parties and the business itself than the year or
more that arbitration may take, or the three or more years
it might take for a court to issue a ruling.

The short period of time it takes to conduct media-
tion influences the cost of the process significantly, since
the time not spent in arbitration and litigation is time that
could be used to conduct more business. But it also means
that companies will have significantly less expense in
court and lawyer fees. In addition, the cost of a mediator
for one day of mediation generally ranges from $5,000 to
$12,000, and considering that commercial mediation rare-
ly takes more than two days, this expense is clearly more
affordable than arbitration. Overall, companies that regu-
larly use mediation benefit from greater savings in legal
costs and less management time spent on dispute resolu-
tion.”! The following chart is an illustration of compara-
tive costs and time frames associated with arbitration and
mediation, and is based on $25 million disputes handled
by the International Chamber of Commerce.>?
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Assumptions Arbitration Mediation orative situation, which requires 'them
Facilitators 3 Arbitrators 1 Mediator to understan‘d, agree Wlth’ and give m
Internal Counsel per Party 1 1 to the opposing party. With the help of
External Counsel per Party 3 [1 Partner + 2 Assoc.) 1 Partner the mediator, parties are able to rebuild
Witnesses for both Parties 10 (6 fact + 4 expert) 0 the trust that was broken, which might
Document Production Moderate None have led to the dispute, or might under-
Venue London, UK London, UK stand more thoroughly the reasons why
Hearing Time 1 week 2 days one party defaulted on its obligation.

Cost [tems Whereas in litigation or arbitration the
Institution 72.500 8,000 search for a culprit is the main element
Arbitrators/Mediator 408,500 25,000 | of the procedure, mediation is really not
Internal Counsel 100,000 10,000 about who is right or who is wrong, but
External Counsel 2,000,000 50,000 | rather about how the parties can make
Facilities 5,000 2,000 | things better in the future. In relation to
Document Production 50,000 0| business relations, the public finding of
Witnesses 100,000 0| wrongdoing in the business setting will
Travel 100,000 25,000 | surely have undesired repercussions on
Total Costs UsS$ 2,836,000 U5% 120,000 | the losing party in arbitration or litiga-

Average Time tion, either for future business transac-
Hearing 1-3 weeks 1-2 days tions or even reputation.®
Preparation 12-18 months 3-5 days . Lo
Overall Resolution Time 18-24 months 2-3 months The dynamlcs of mediation cause

The comparison of arbitration and mediation in this
chart illustrates that the total cost of mediation would
represent less than five percent of what arbitration would
cost, and the time allocated to mediation represents be-
tween ten percent and fifteen percent of the time neces-
sary for arbitration.”

The American Arbitration Association also con-
ducted an international survey in 2006, in which it in-
quired about mediation by questioning one-hundred-one
Fortune 1000 Companies with mean revenues of $9.09
billion.>* The results show that the first reasons for us-
ing mediation include saving money and saving time.
Indeed, ninety-one percent of questioned companies said
saving money was a reason to use mediation, and eighty-
four percent of them listed saving time as one of the rea-
sons. In addition, the responding companies stated that
in seventy-seven percent of cases mediation reduced the
costs to resolve disputes (compared to litigation) and that
in eighty percent of cases mediation decreased the time it
took to solve disputes.

In addition to saving time and money, mediation also
allows the parties to continue their business relations.

2. Rapport Between the Parties

Mediation permits the parties to come to an amicable
solution that will settle their dispute. The result of a me-
diation can therefore be a “win-win” solution, since the
parties need to both agree for there to be a settlement,
and they will obviously only agree to an agreement that
is acceptable for them. In mediation, the parties are not
in a direct adversarial situation as they would be during
arbitration or litigation, and they are rather in a collab-

the parties to put themselves in the oth-
er’s shoes, and to view the dispute from
a different perspective, without focusing on the fact that
the opposing party is an adversary, but instead, consider-
ing them as a partner with whom they must collaborate in
order to find an acceptable solution to the dispute. If par-
ties mediate in good faith, often the commercial relations
resulting from the mediation may even be better than
before they entered into mediation, since they have had
the possibility through the process to be creative and even
develop new business perspectives which would satisfy
them both.

The collaborative aspect of mediation is one of the
main reasons why mediation is perfectly suited for cross-
border mediation, since usually both parties have either
been working together for some time, or are expected to
be working again together in the future. By using media-
tion to prevent their business relationship from negatively
spiraling out of control, business partners are able to put
aside the conflicted aspect of their relation in favor of
more opportunist aspects, have the chance of salvaging a
business deal gone sour, and even have the opportunity
of building on their pre-existing partnership.

Commercial players are now able to solve their dis-
putes in a fast and less expensive manner, while main-
taining ongoing business relations with other players of
the commercial scene, therefore saving money, time, and
the hassle of losing a business partner for good.

The elements clearly illustrate the main advantages of
commercial mediation, which are emphasized in the situ-
ation of a cross-border dispute, but one last element needs
to be explained, and that is the control the parties have
over the process.
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3. Control Over the Process

Mediation is one of the least formal alternative dis-
pute resolution processes there is, since the parties (i)
choose the mediator, (ii) choose which type of mediation
they want, (iii) choose whether to engage in negotiation
discussions during the mediation, (iv) choose whether
to exchange information (v) choose to accept propos-
als as they please, and (vi) can even choose to leave the
process whenever they want to. Mediation is designed
to empower the parties, because parties who feel they
can control the outcome of a dispute tend not to be able
to resist trying to resolve their dispute according to their
own terms. Therefore, with the help of the mediator, who
will maintain the balance of power during the mediation,
the parties are free to go as far as they wish to in order to
put their conflict behind them.

In addition to empowering the parties into having
almost absolute control over the procedure of media-
tion, the parties also are empowered as to the substance.
Indeed, in contrast to litigation or arbitration, which can
offer only a limited number of remedies to resolve the
dispute, there is no limit as to what kind of remedy the
parties can agree to in their mediated settlement agree-
ment. For example, remedies that can be contemplated
with mediation include (i) agreements to work together
in the future, (ii) covenants not to compete, (iii) struc-
tured settlements, (iv) specific performance, (v) earn-outs
and (vi) even apologies,* which are highly regarded in
some cultures in matters of international transactions.”’

This freedom to decide on the practical outcome of
the dispute is a key factor which makes cross-border
commercial mediation a very appropriate means to solve
international business disputes.

After having assessed the advantages of mediation
for international commercial disputes, it is also worth ex-
ploring how effective this process can be.

C. Current Effectiveness of Mediation

In order to evaluate the effectiveness of mediation
for cross-border disputes, three elements should be taken
into consideration: the enforceability of mediation claus-
es; the enforceability of mediated settlement agreements;
and, finally, the success rate of this settlement procedure.

1. Enforceability of Mediation Clauses

In most international commercial contracts, the par-
ties include a dispute resolution clause, which in many
cases is only an arbitration clause, but often there is also a
duty to try to resolve the dispute in good faith in an ami-
cable way. The parties sometimes see this second part as a
negotiation clause, but since negotiation is not regulated,
such a duty is unlikely to be enforced in court. Mediation
on the other hand is increasingly being regulated, both
domestically and internationally, and in some countries,

courts refuse to hear a claim if mediation was not at-
tempted beforehand.

Indeed, in countries such as Germany, England,
Belgium and France, the legislature or the courts have
already provided that in cases where the mediation clause
is sufficiently clear, the courts will not hear a claim if one
of the parties has invoked the duty to mediate and that
duty has not been satisfied.

Even though the European Directive is silent on the
issue of the enforcement of mediation clauses, it appears
that an increasing number of states are already adopting
some form of regulation in order for mediation clauses to
be enforceable. This enforceability contributes greatly to
the development and success of mediation in cross-border
disputes, since the parties are now assured that they can
benefit from trying to mediate their dispute before mov-
ing on to an adjudicative procedure.

2. Enforceability of Mediated Settlement
Agreement

Another important issue related to the effectiveness
of cross-border mediation is whether the mediated settle-
ment agreement can be enforced by state courts. There
are two different ways that courts could be able to enforce
mediation agreements: first, simply ratifying the settle-
ment agreement and issuing a court order for its enforce-
ment; second, recording the settlement agreement in the
form of an arbitral award.

Generally a mediated settlement agreement will
take the form of a legal contract that is signed by the
concerned parties and that puts in writing their respec-
tive obligations. Since it has the legal status of a contract,
the settlement agreement normally has a limited binding
force, since parties are always free to breach a contract,
even though they will have to face the consequences of
such breach. Thus, the mere status of a contractual agree-
ment might make the parties feel insecure about the
outcome of mediation, even if during the process they
actually manage to reach a consensus. The parties to an
international commercial mediation will surely not want
to take their chances in mediation if there is a risk that the
other party then defaults in its obligations, thus forcing
the non-defaulting party to bring a lawsuit for breach of
contract.

It is to avoid this risk that the European Directive on
mediation provided in its Article 6 that member states
must legislate for the right of state courts to enforce me-
diation agreements, by having them become court orders,
judgments, or decisions which can then be enforceable in
all other member states in accordance with already exist-
ing European Union law or domestic law on the recogni-
tion and enforceability of foreign judgments of member
states.?® This measure will definitely, in Europe at least,
ensure the effectiveness of international mediation, since
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there will be a guarantee that the mediation settlement
agreement can be enforced.

The other method for guaranteeing the enforceability
of a mediated settlement agreement is by ratifying it in
the form of an arbitral award. Indeed, whereas mediation
agreements still do not benefit from the international rec-
ognition they deserve, arbitral awards on the other hand
are recognized and enforced in all signatory countries of
the New York Convention on the Recognition and En-
forcement of Foreign Arbitral Awards of 1958. If a media-
tion agreement could enjoy the same regime as arbitral
award, it would immensely benefit the development and
use of mediation in commercial disputes.

So far, very few organizations are proposing to treat
mediated settlements as arbitral awards for the sole pur-
pose of their enforcement, one of them being the Singa-
pore Mediation Centre and the Singapore International
Arbitration Center, also designated as the SMC-SIAC
Med-Arb Service.” The unique feature of this service is
that, after having selected the mediator and having been
through the mediation process itself, if mediation was a
success and the parties have reached a settlement agree-
ment, the parties can then appoint the mediator they
used for mediation as an arbitrator for the sole purpose
of recording any settlement reached in the form of an
arbitral award containing the agreed terms.®® This would
then allow the mediated agreement to be enforceable
extra-territorially in the countries and territories which
have acceded to the New York Convention, while nev-
ertheless still being subject to the prevailing laws of the
relevant jurisdiction in which the award is sought to be
enforced.®!

Similar to the SMC-SIAC Med-Arb Service, the Me-
diation Institute of the Stockholm Chamber of Commerce
has also adopted a rule providing a result that resembles
the Singapore feature. Indeed, Article 12 of the rules of
the Swedish Mediation Institute states that, upon reach-
ing a settlement agreement, the parties may, “subject to
the approval of the Mediator, agree to appoint the Media-
tor as an Arbitrator and request him to ratify the settle-
ment agreement in the form of an arbitral award.”?

In the context of international disputes, being able to
use mediation and have its resulting agreement be able to
be applied almost worldwide definitely is an attraction,
and underlines the concrete effectiveness of cross-border
mediation, even though the process is still at an early
stage.

3. The Measure of Success

Many different factors could be taken into account to
measure the success of mediation. However, for the pur-
poses of this article, only the settlement rate and satisfac-
tion of the parties will be considered.

Most mediation organizations report that the settle-
ment rate is very high through mediation. Indeed, one
study found that the combined average rate for four me-
diation service providers was seventy-eight percent,® but
in matters of commercial mediation, the probability of
settlement is usually in excess of eighty percent.®*

This attractive success rate is understandable in coun-
tries like the United States or England, where mediation
is already a widespread and generally accepted process,
but, surprisingly, the rate is almost just as high in some
European countries as well. The ABC mediation organiza-
tion in the Netherlands, for example, stated that in 2006
the success rate for mediation of commercial disputes,
where there was above €5 million in dispute, reached
seventy-nine percent, and a survey conducted in France
by the CMADP, the “Center for Mediation and Arbitra-
tion of Paris,” revealed that for commercial disputes the
settlement rate was above seventy percent. Some would
argue that an average of eighty percent is not that high,
considering that the overall settlement rate is apparently
closer to ninety-two percent,® a difference which could
lead one to think that mediation is not all that effective.
However, such an argument cannot stand, because in
an overwhelming majority of cases, the lawyers for the
parties had previously attempted to reach a settlement
through negotiation, but after the settlement discussions
failed, they decided to bring their dispute to mediation.
Bearing this in mind, many cases submitted to mediation
are therefore disproportionately tough cases.®® Conse-
quently, an average settlement rate of eighty percent with
mediation becomes much more impressive.

The other main element by which the success of me-
diation can be measured is the satisfaction of the parties
with the process. Studies have indeed shown that the par-
ties are in general very satisfied with the process, as the
ninety-two percent rate of willingness to repeat media-
tion presented by the Dutch ABC mediation organization
in 2006 suggests. The American Arbitration Association
Survey also reported that a vast majority of companies—
eighty-seven percent—were either satisfied, very satis-
fied, or extremely satisfied with their recent experiences
with mediation, as shown in the chart below.®”

Not At All Satisfied

Mot Too
2%
Satisfied - ” I
< xtremely
"'./ -"\”% satisfied
‘ 4%
J l L Very
i' | Satisfied
54%
- satisfied

Company Satisfaction with Mediation
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The satisfaction parties have with mediation prob-
ably originates from the fact that mediated settlement
agreements are reached by the parties themselves and not
through a decision or ruling made by either a judge or an
arbitrator. In addition, parties are probably more inclined
to be satisfied with mediation because, however success-
ful the outcome is, there is no “losing party” in media-
tion, since the ultimate goal is to agree to a “win-win”
solution which is acceptable for the parties, and even if
the process does not end in a settlement agreement, the
parties will have at least believed they have been heard,
will have understood the situation more clearly, and will
have had the opportunity to do some reality testing as to
the strengths and weaknesses of their case.

D. Drawbacks of Mediation

The main drawbacks of mediation come from the
informal aspect of the process, and include the need for
voluntariness, the need to assure confidentiality, and the
need for cooperation of the parties. Another negative ele-
ment that comes into play is the difficulty to ensure that
the mediators are sufficiently qualified. Finally, media-
tion, especially cross-border mediation, can be hindered
by cultural differences between the parties.

1.  Voluntariness

As we have seen, recent legislation or court decisions
in various countries provide for the enforceability of me-
diation clauses. However, this enforceability is limited by
the fact that the parties must try to mediate their dispute
in good faith. One of the main strengths of mediation is
the fact that the parties are in control, but this also leaves
open the option for either party to leave the mediation at
any time. Voluntariness therefore can also be a drawback,
because at any time a party can simply decide to aban-
don all efforts to reach a settlement, and the energy and
expense that will have been invested will be lost. This is
clearly a downside of mediation, and contrasts with the
certainty of an outcome that the parties can find in adju-
dication procedures. Nevertheless, even though the risk
of one party walking away from mediation exists, it may
encourage parties to make the good faith effort to medi-
ate, by never presenting outrageous proposals which
could cause an opposing party simply to leave. With the
risk of having one party abandon the mediation, it brings
some sort of balance to the process, since both parties
know how fragile it can be if one party acts out of line, or
presents offers which are too extreme and can be seen as
insulting.

2. Confidentiality

Confidentiality has always been a very dear issue
to parties that are facing a dispute. This is especially so
when the parties have had a previous business relation-
ship, and each party does not want the other party to be
aware of any vulnerabilities one party may have. This
takes on even greater importance if the mediation fails,

since any information shared during mediation is then
known to the other party. Despite the fact that it might
not be admissible in court or arbitration, the simple fact
of being aware of some information can be useful to one
party in presenting legal arguments to a tribunal.

Mediation is a consensual process, and one factor
necessary for its success is the communication of informa-
tion to the other party. If one party refuses to communi-
cate any information (which could be anything from the
production of a document to the making of a settlement
offer), there is a fair chance that the opposing party will
not want to communicate information either. However,
if parties decide to show some good faith and offer some
information, then the mediation process will make prog-
ress, but will also expose the parties.

In addition to the parties themselves being aware of
confidential information, the mediator will become privy
to confidential information about the disputants, particu-
larly during a “caucus,” which is a private session be-
tween one of the parties and the mediator during which
the mediator assists the party in evaluating and formulat-
ing settlement proposals and understanding the issues
that are being discussed. During one of these caucuses,
one party can share information with the mediator which
they do not want him to repeat to the opposing party, and
for the sole purpose of helping the mediator understand
the situation better. When the mediator will go into cau-
cus with the other party, there is no concrete guarantee
that he will keep the previously shared information con-
fidential, and the professionalism of the mediator is the
only assurance the parties will have.

Finally, concerning confidentiality, there is also a risk
that if the parties fail to reach an agreement during medi-
ation, they will try to invoke information that was shared
during the mediation process to support their claims in
court or arbitration. This was one of the major downsides
of mediation before the process began to become regu-
lated. However, the increasing regulation of mediation is
putting an end to this threat, as most laws on mediation
provide that any information arising from mediation is
inadmissible in court or in arbitration.

3. Cooperation of the Parties

Mediation is a process that can only go as far as the
parties wish to take it. In contrast to court proceedings or
arbitration, where the judge or arbitrator will issue a rul-
ing regardless of how the parties behave, for mediation to
be successful there must be cooperation between the two
opposing parties. This is one of the drawbacks of media-
tion, since it makes the process subject to the mood and
feelings of such party, which unfortunately is often a bar-
rier to settlement. If one party is not cooperative, the en-
tire balance of mediation is lost, and it will be extremely
difficult to reach a settlement. This is where the mediators
have a critical role to play, since one of their roles is to
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maintain this balance, and bring the two parties, who
have every reason not to trust each other, to the table to
discuss ways to resolve their problem. Unfortunately,
sometimes the parties are simply unable or unwilling to
put in the effort to cooperate, or do not succeed in get-
ting past personal feelings, thus leading to an impasse in
mediation. In these types of disputes, when parties are
unwilling to cooperate, mediation reaches its limits, and
another more adjudicative procedure will probably be
best suited to resolve the dispute.

4. Mediator Qualification

The issue of mediator qualification is especially im-
portant for cross-border commercial mediation, since the
complexity of the issues that will be discussed will prob-
ably be greater than in a domestic civil matter. Indeed,
an international dimension will be brought to the table,
with both parties possibly not speaking the same lan-
guage, or not being equally comfortable in a particular
language. The mediator should therefore be very care-
fully chosen, and should be able to be proficient enough
in the languages of both parties, so that if needed, they
can talk to the mediator in their native tongue in order to
make themselves perfectly clear when they negotiate. In
addition, the mediators for a commercial dispute should
be selected based partly on their business perspective,
since the parties will need the mediator to understand
the commercial implications of the dispute, as well as
help the parties find creative but commercially feasible
solutions to solve it. Regrettably, there is little uniformity
in the training of international mediators. Mediators
are often trained in a particular country, and then build
experience, which may or may not be international in
nature, meaning that there is no accurate way to evalu-
ate the level of qualification of mediators. Usually parties
select a mediator who has been recommended to them,
either by a business partner or a trusted contact, but they
can also turn to mediation service providers that require
their mediators to meet certain professional standards. In
order for mediation to be successful, the parties need to
trust the mediator, and it is sometimes difficult for par-
ties who face a highly complex transnational commercial
dispute to find a mediator who is sufficiently qualified.
Although the lack of uniformity in qualifications is one
of the drawbacks of mediation, the parties can overcome
that drawback by simply meeting different mediators
before choosing the one who will mediate their dispute,
allowing them to get to know how the mediators work,
what type of mediation they are most comfortable with,
what level of expertise they have and which languages
they speak. Since mediation is a very personal process
rather than a purely legal one, the parties can trust their
personal judgment when they select a mediator in a
manner that, in spite of the lack of uniformity of media-
tor qualification, allows them nevertheless to find a suf-
ficiently competent mediator to mediate their specific
dispute.

5.  Cultural Differences

When mediating cross-border commercial disputes,
the parties as well as the mediator may find that this
dispute resolution method is hard to apply when those
involved in mediation come from different cultural back-
grounds. Indeed, in addition to the language barrier,
which is relatively easy to overcome in this age of global-
ization, the cultural background of individuals heavily
influences the way they will conduct a negotiation. Even
though the mediator’s role is to maintain balance between
the parties, this is not easily done when the parties, by
their behavior, communicate in different terms, notwith-
standing the fact that they may be speaking the same lan-
guage. Cultural differences will not only influence how
parties will behave during mediation, but will also affect
their perception of what is being presented to them by the
opposing party. The existence of cultural differences can
therefore obstruct the mediation process, and, if not un-
derstood and taken into consideration, can even make the
relationship that the parties had before trying mediation
worse. For international commercial disputes involving
parties from different cultures, mediation may not be the
most appropriate dispute resolution process, since these
differences often lead to negative outcomes. However,
by taking these cultural differences into account, by un-
derstanding and explaining them during mediation, the
parties can still manage to find grounds for an agreement,
and reach a successful outcome, with the help of a cross-
culturally trained mediator.

V. Cultural Issues for Cross-Border Mediation

Every individual or group of individuals has a differ-
ent way of negotiating, which can be explained by many
different factors. However, the predominant factor that
explains these differences is the cultural background of
each negotiator. Cultural differences will thus play a sig-
nificant role in cross-border mediation, especially if the
parties come from very different cultures. It is therefore
important to explore cultural issues for cross-border me-
diation by first defining what culture is, then by analyz-
ing the main elements of cultural divergences, and finally
proposing solutions in order to get past the cultural barri-
ers to settlement.

A. What Is Culture?

Unfortunately there is no one way to define culture,
since the true meaning of this concept is not set in stone.
There have been over years numerous definitions of
culture. Some define culture as including all aspects of a
person’s values, beliefs, perceptions and behaviors; oth-
ers suggest that culture “only includes a person’s thought
process;”% and, finally, culture has also been defined
as “the integrated system of learned behavior patterns
which are characteristic of the members of a society, and
which are not the result of biological inheritance.”®
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These different definitions seem to open the possibil-
ity that no two individuals are alike, which adds another
challenge when mediators enter into a “cross-cultural”
mediation, because according to this idea, every media-
tion can be seen as “cross-cultural.””? Thus mediators
must be able to identify the different particularities of
each culture in order to deal with them in a construc-
tive way when cultural differences arise as barriers to
settlement.

B. Cultural Elements to Take into Consideration
When Mediating Internationally

In spite of the fact that there is no simple way to de-
fine culture, it is safe to say that a person’s culture may
have an impact on that person’s attitudes toward and
during a mediation.”! Indeed, due to cultural differences,
there is no guarantee that what one party is trying to
communicate will be interpreted in the intended manner
by the other party, if the other party is from a different
culture. The major elements, which need to be explained
in order to then propose solutions to go past cultural bar-
riers, are those identified by Edward T. Hall, Geert Hofst-
ede, and Jeswald Salacuse.

1. Edward T. Hall’s High/Low Context
Communication

High/low context communication was pioneered by
Edward Hall, and is probably the most important cultural
difference that one can encounter during cross-border
mediation. According to Hall, in low context cultures,
people communicate directly, explicitly and rely heavily
on straightforward verbal communication. In this type of
communication, important issues are discussed openly,
no matter how sensitive the subject is.”> Low context cul-
tures are more present in the United States, Canada, Aus-
tralia, and most of Northern and Western Europe, where
direct and explicit communication is used.

High context cultures, however, communicate in a
way that the information will lie in the context, and is
not always verbal. In this type of culture, the talk tends
to go around the point. High context cultures value tra-
dition and the past; they also usually feel strong links
to the community, and the common knowledge shared
by the community is for the culture the key to decipher-
ing high context communications that are not explicit.
Asian countries, along with most of the rest of the world
not listed above, use indirect, implicit, high context
communication.”3

Professor Raymond Cohen has described how high/
low context difference can negatively impact on media-
tion, and he points out that American negotiators, for
example, tend to be surprised by their interlocutor’s
preoccupation with history and hierarchy, and preference
for principle over detail. He also describes how Ameri-
cans can get frustrated by opposing parties in mediation
when they are reluctant to “put their cards on the table,”

or when they are evasive or dilatory. On the other hand,
non-western parties can be surprised at the opposing
party’s ignorance of history, preoccupation with indi-
vidual rights, excessive bluntness, constant generation of
proposals and the inability to leave a problem pending.
They can be frustrated by the opposing parties” occasional
obtuseness and insensitivity, readiness for confrontation
and inability to take no for an answer.”* It becomes clear
that during mediation, the high/low context issue arising
from cultural differences can be a serious barrier to settle-
ment, and will need to be addressed by the mediator in
order to make the process a success.

2. Geert Hofstede’s Four Dimensions Related to
Cultural Differences

The first dimension identified by Hofstede is the
power distance index (PDI). According to Hofstede, a
lower power distance culture will value equalization of
power and competence over seniority.”> This PDI can also
be assimilated to a measure of hierarchy. Indeed, status
will be very important in a high power distance culture,
and inequalities in society are expected and even de-
sired.”® In low PDI cultures, however, there is a stress on
equality and opportunity for all. In such a culture, there is
less dependence on superiors and more interdependence
between people.”” Hofstede’s studies have shown that
wealthier countries and countries from northern latitudes
tend to have a low PDI, whereas most Asian, Latin and
South American and Arab countries tend to have a higher
PDI. Needless to say, those from different cultures with
different PDIs can easily develop conflicts regarding sta-
tus, deference and respect, which can be significant barri-
ers during mediation.

The second dimension is that of individualism ver-
sus collectivism. In an individualistic culture, individual
needs and independence are valued over the commu-
nity’s needs. In individualist cultures, individual interests
prevail over those of the group,”® whereas in collectivist
cultures, individuals act as members of a group and put
the interest of the group or organization before their own
personal needs. Americans and Europeans are generally
more individualistic, whereas Asians tend to be more
collectivist. During mediation, these differences can be a
barrier to settlement because opposing parties might be in
a situation where they are seeking to satisfy very different
interests. An illustration would be that individualists fo-
cus primarily on reaching a settlement agreement that the
parties will sign, but collectivists will be more interested
in maintaining a business relationship with the group that
used to be their commercial partners.” In sum, in indi-
vidualistic cultures, the negotiation task prevails over the
relationship, and in collectivist cultures the relationship
prevails over the task.%

Another dimension identified by Hofstede has to do
with what he calls “gender.” This issue relates to whether
the culture is more “masculine,” in that it values asser-
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tiveness, competitiveness, and independence, or whether
the culture is more “feminine,” in that it values nurtur-
ing, cooperation and relationship.81 This distinction,
which can be considered sexist, can equally be defined
as assertiveness versus cooperativeness. A culture of
assertiveness will value achievement, control, power,
money, aggressiveness, dominance, challenge, ambition
and competition, and can be summarized in the phrase
“to win at all costs.”%2 Countries which have a tendency
to be more assertive are Japan, Switzerland, Mexico and
the Arab world, whereas the Scandinavian countries, as
well as Thailand and South Korea, tend to be the most
cooperative. The United States, as well as most Euro-
pean countries, seem to be in mid-scale, according to
Hofstede’s research.® This cultural difference may have
a great impact on mediation, since assertive negotiators
will attempt to dominate the other through power tactics
and will be reluctant to make concessions, in opposition
to cooperative negotiators, who will prefer to discuss
interests, offer concessions and be willing to consider the
dispute in a more neutral way to maximize the chances
of settlement.

The final dimension defined by Hofstede’s model
is whether people in a culture are prone to avoid risks
or to take risks. Risk avoiders tend to dislike risky and
unclear situations, while risk takers will be more open
to new ideas and to be creative in their problem solving
approach.®

Negotiators from cultures that value risk aversion
will prefer to keep the mediation structured, and will
always follow the ground rules set forth by the mediator,
since they are usually not comfortable in unconventional
situations. They tend to value precision, and leave very
little to chance. Countries which have a culture of high
risk aversion are Greece, Portugal, Japan, Spain, Mexico
and Belgium.®> Cultures which tend to have a higher
tendency to embrace risks, such as in the United States,
England, Hong Kong, Sweden, Denmark and Singapore,
usually tolerate uncertainty: they are less rule-oriented
and are open to new situations.

This factor can be very important during a cross-
border mediation, since there is the chance that the par-
ties will find trouble cooperating if one is constantly
proposing new options toward settlement and the other
is unwilling to change its position, or to consider more
creative solutions to the dispute. In addition, it is worth
mentioning that, generally, risk avoiders are driven by
fear of failure, whereas risk takers are motivated by the
hope of success.®

3. Jeswald Salacuse’s Approach to Cultural
Differences When Negotiating

The last author who needs to be discussed in order
to fully grasp the extent of the impact cultural differences

have over mediation in a context of cross-border commer-
cial disputes is Jeswald Salacuse.

Salacuse identifies ten ways that culture could im-
pede reaching an agreement.

The first element pertains to the negotiation goal,
and whether the parties focus on the contractual aspect
of the dispute, or on the relationship they have had with
the other party. Americans tend to insist more on the con-
tractual relation, while the Japanese, for example, focus
more on the relationship. This can lead to barriers during
the mediation, as one party might see it as a sign of lack
of trust if one party is insisting on detailing all the provi-
sions in a contract, while the other party may feel as if the
opposition wants to escape its obligations by not putting
every aspect of the agreement into a contract.”

The next issue concerns the negotiating attitude.
Some parties will have a win-win approach to the settle-
ment negotiations, while other parties will have more
of a win-lose approach.8® It will therefore be up to the
mediator to make sure all parties are clear about what
the process is about, so that the mediation can still be
constructive.

Salacuse also mentions the formality aspect of the
mediation. Indeed, some cultures, such as in the United
States, find it normal to call each other by first names, or
behave or dress in a casual manner. However, in other
cultures, such as in France, Japan or Egypt, for example,
this lack of formality will be seen as a sign of disrespect,®
and will greatly hinder the mediation.

Another point is that of direct or indirect communica-
tion, as discussed above.

Depending on their culture, Salacuse also explains
that parties might not have the same sensitivity to time.
For example, Americans are usually perfectly on time:
they reduce formalities to get down to business quickly,”
and decide rapidly on the closing of an agreement, where-
as in Japan, negotiations are taken slowly. Some parties
will feel that spending time in mediation strengthens the
relationship between the parties, which is an important
factor when two business partners are in mediation to
settle a dispute but still want to maintain some kind of
commercial relation, while others will see the extra time
spent in mediation as a waste.”! These different percep-
tions, if not expressed and explained, can also be barriers
to settlement.

Emotion is an additional factor that can come into
play during mediation, and can be either a liberating ele-
ment for a party which will permit it to mediate more
openly, or it can be a hindrance. Some cultures, particu-
larly in Latin America, tend to show their emotions dur-
ing mediation, whereas others, such as in Japan, hide
their emotions at the bargaining table.”> Unfortunately, for
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some more reserved cultures, showing emotion might be
interpreted as a sign of aggression.

Also, Salacuse points out the element of the form of
the agreements, whether it be a general one or a more
specific one. Americans tend to desire a lot of detail in
their agreements, providing for a legal remedy for any
possible solution, whether predictable or not, while in
China, for example, parties will prefer a more general
contract, with the intent of maintaining a future business
being the guarantee to the execution of the unwritten mu-
tually accepted obligations. However, the American view
is often seen by the Chinese as a sign of not wanting to
maintain a long-term relationship, which can cause seri-
ous damage to the mediation process.

Another element put forth in the author’s research
is the way to build the agreement. Indeed, some cultures
tend to build an agreement from the top down while oth-
ers build it from bottom up. Americans, for example, like
to build a settlement agreement from bottom up, discuss-
ing each and every issue step by step, one after the other,
while in France, for example, negotiators tend to aim for
a general framework agreement, and in a second phase
will fill in the specific issues that need to be covered.”

Another aspect that can impede a settlement agree-
ment is the way the parties are organized. Indeed, in
some cultures, there is only one leader who will make the
decisive decisions, while in other cultures, for a proposal
to be accepted, it has to be agreed to by a group consen-
sus.”* The American style is that there is generally one
person with the authority to negotiate, while in Japan,
for example, there is often a delegation of negotiators
who do not necessarily have full authority to negotiate,
and must refer to a company hierarchy for final approval
once the delegation itself has agreed to the proposal.
These differences can be misinterpreted by parties, since
Americans sometime believe the Japanese counterparty is
not taking the negotiation seriously if they are not able to
settle the dispute themselves.

Finally Salacuse describes the element of risk, which
has already been discussed above.

With the study of all these different factors which can
come into play during a cross-border mediation, it may
seem that these differences cannot be overcome, and that
mediation is maybe not the best solution to deal with
these types of international commercial disputes that in-
volve cross-cultural issues. However, where direct nego-
tiations between very different parties have a significant
chance of failure, mediation on the other hand can still be
effective, since the parties are assisted by a mediator, who
can use his knowledge in inter-cultural differences to get
past these seemingly overwhelming barriers and facilitate
the negotiations so that an acceptable settlement agree-
ment is reached.

C. Getting Past Cultural Barriers Toward Settlement

It should now be clear that cross-cultural mediation
is more challenging than domestic mediation because of
the numerous cultural differences the parties will face
during the process. Nevertheless, with good preparation,
by keeping an open mind, and by communicating these
differences, the mediator can still help the parties reach a
mediated settlement agreement.

1. Good Preparation

Cross-cultural mediation can only be successful if
both parties and especially the mediator prepare for the
process thoroughly. Part of this preparation will involve
learning about the culture of the parties before entering
into the mediation itself: that is, familiarizing oneself with
the stereotypes about the culturally different parties who
will be present.”> Another element of the preparation will
involve investigating the people who will be present, as
well as the problem itself. The goal is to try to understand
beforehand how each person feels about the problem,
and how each person views the dispute. In addition, col-
lecting all available information concerning the different
cultural differences will help understand each person’s
behavior during the mediation, and ultimately smooth
the process.

Mediator Julie Barker listed the top ten elements that
she uses when dealing with inter-cultural mediation, and
some of these include learning not only to recognize how
culture affects bargaining tactics and positions, but also
how to respond accordingly. Another very important ele-
ment she points out is the need to do some research in
order to understand the importance some cultures give to
non-business factors such as family, religion, and histori-
cal influences. She also points out that, when preparing
for mediation, the mediator should know some basics of
the counterparts’ languages, and if the mediator is not
comfortable enough in that language, to choose a trusted
interpreter who is very capable.

Raymond Cohen also made a top-ten list of elements
that should be taken into consideration when dealing
with a cross-cultural mediation, and he equally insists on
learning each party’s culture and history, in addition to
understanding thoroughly the problem at hand. More-
over, he points out that the mediator should spend time
before the mediation to create a warm and personal rela-
tionship with the parties he will be assisting during the
mediation.

2. Keeping an Open Mind

The best quality a mediator can bring to a cross-
cultural international commercial mediation is having an
open mind. This is harder to apply than one might think,
because the mediator will necessarily have been brought
up in one particular culture, and the mediator must man-
age to detach himself or herself from that culture to be
able to embrace all the cultures present during mediation
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without being judgmental or acting solely based on cul-
tural stereotypes. That is no easy task.

Keeping an open mind can refer to many things, one
of which is to be conscious of one’s own behaviors and
predisposition, and what impact they can have on the
parties.?® It also can mean not to assume that what one
has said is being understood, or that one understands
what has just been said.”

An open mind will also be aware of the words and
contexts surrounding the mediation, in addition to the
indirect formulations and non-verbal gestures. This will
require the mediator to read between the lines.

Mediators help parties come to an agreement with
even greater success if the mediators learn to identify all
the cultural elements listed in the previous section, and
act in accordance with the approach each party has to
them. For example, the mediator should not be surprised
if the parties decide to continue the mediation even after
an agreement has been reached, and should pay great
attention to politeness, status, and deference.

Keeping an open mind before and during the me-
diation will allow the mediator to adapt to each party’s
cultural background, which will create a relationship
of trust between the two, an essential element for the
success of the process. Moreover, by being open, the me-
diator will be able to adapt instantly to one party or to
another, and therefore facilitate communication between
the parties.

3. The Importance of Communication

The mediator must be sufficiently knowledgeable
and comfortable with the cultural differences present at
the mediation, and be able to act as a cultural translator
from one party to another, to avoid one of them being
offended or frightened by what one would consider to be
abnormal in their own culture.

What the mediator can do in order for the parties
to communicate effectively, despite the cultural differ-
ences they might have, is to explain these cultural differ-
ences to both parties, preferably during a caucus. This
will have the effect of warning the parties of what they
should expect, and reassuring them that the other party
is in fact not trying to bully, insult, or show them disre-
spect. If the mediator manages to “cushion the cultural
blows” between the parties,’® the mediator will increase
the chances of success, since the parties may be able to
get past these cultural differences that they will now un-

derstand in order to focus on solving the dispute at hand.

Communication is often the key to a successful me-
diation, because by communicating the parties and the
mediator can create rapport, exchange information about
one another, and, without even realizing it, develop their
relationship. The mediator must be a catalyst of commu-
nication, who can intervene to explain, reframe or ques-

tion what has been said for the sake of clarity. The impor-
tance of communication has even more impact in a cross-
cultural mediation, since there will be at least two levels
of communication, the factual and the cultural, which

the mediator must be able to understand and explain so
that the parties are on the same page, and are going in the
same direction toward a settlement. Moreover, the media-
tor must defuse any problem arising from a misinterpre-
tation or misunderstanding due to cultural differences.
The mediator must always reassure the parties that the
“problem” is not personal, but rather simply a different
approach to a situation that can often be rationalized and
can be put aside, since it does not have anything to do
with what is actually being negotiated, but rather concerns
how it is being negotiated.

Cross-border commercial mediation is clearly more
complex than any type of domestic mediation, particu-
larly if the parties come from different cultures. However,
it has also been shown that it is possible to overcome this
complexity and find solutions to overcome barriers to
settlement, and reach an agreement that the parties will
be comfortable with.

VI. The Future of International Conflict
Settlement

After having discussed mediation, how it is regulated
and how it can be used to solve cross-border commercial
disputes effectively, it seems clear that this dispute reso-
lution process can play a significant role on the stage of
dispute resolution. Mediation definitely has its strengths,
which parties are increasingly experiencing. As a result,
new uses of mediation are emerging. In addition, in or-
der to ensure that mediation continues to play such an
important role in international conflict settlement, more
guarantees are being given to the parties in relation to the
process. And, finally, due to the obvious evolution of the
way settlements are increasingly being reached, both law-
yers and mediators must adapt to the future of dispute
resolution.

A. New Ways to Use Mediation in a Cross-Border
Dispute

Parties are beginning to understand that mediation
can effectively help them resolve their disputes, while
saving them time and expense. Therefore, some parties
are now using mediation as part of a larger dispute reso-
lution process, particularly in international commercial
disputes, and relaxing the formality of arbitration by mix-
ing some elements of mediation into it.

1. Negotiation-Mediation-Arbitration

This three-step method for solving international con-
flicts is being applied even more frequently, since it al-
lows parties to take advantage of trying mediation if their
direct negotiations fail, while still permitting them to go
to arbitration afterwards if the mediation is unsuccessful.
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Using mediation before arbitration has a dual advantage:
it will offer the parties the possibility of reaching a settle-
ment agreement before having spent the money and time
they would spend in arbitration; and it also permits the
parties to use mediation to filter the dispute, and settle
certain issues that they do not want to leave in the hands
of an arbitrator, but rather wish to settle themselves. In-
deed, mediation can definitely be used as a filter,” so that
part of the dispute is settled during mediation, whereas
the fundamental issues of law, for example, are left for
an arbitral tribunal to decide. As mentioned previously,
mediation will go only as far as the parties are willing to
take it, and if they want to decide to mediate only certain
aspects of their dispute, they are perfectly free to do so,
and can still be assured that some other elements will be
decided by an arbitrator. Some might argue that, if the
parties are planning on going to arbitration anyway, then
what is the use of going to mediation, since in any case
the arbitrator would have decided on all matters that the
parties submit? The first reason is that settling on part of
a dispute will save time and expenses for the arbitration,
since those elements will not have to be heard during
arbitration. In addition, parties may wish to settle the
very intricate technical business aspects of the disputes
between themselves, while leaving the more general legal
implications to the consideration of the arbitral tribunal.

In addition to using mediation as a filter before arbi-
tration, parties are increasingly using a mixed process of
mediation and arbitration.

2. Med-Arb

Med-Arb is a process which is gaining a lot of popu-
larity, since it is a process by which the arbitrator can in
turn act either as an arbitrator or a mediator during the
same procedure. The advantages of this are that often
parties can come to an agreement on certain elements of a
dispute, and the arbitrator can therefore easily function as
a mediator, solve those specific elements, and incorporate
the mediated outcome into the arbitral award that will be
rendered at the end of the process. In this sense, the arbi-
trator can hear both sides of the case during an adversar-
ial hearing with presentation of legal evidence, and when
he has had sufficient information about the issues at hand
he can change his role into that of a mediator, to help the
parties reach a settlement, on either part of or the whole
of the dispute if possible.'® In China, this mechanism is
even provided for in the China International Economic
and Trade Arbitration Commission Arbitration Rules,
which state that “where both parties have the desire for
conciliation,[...]Jthe arbitral tribunal may conciliate the
case during the course of the arbitration proceedings,|...]
where the conciliation fails, the arbitral tribunal shall pro-
ceed with the arbitration and render an award.”'!

These new uses of mediation, such as the integration
of mediation into more traditional methods of resolving
conflicts, show how beneficial the mediation process can

be when the parties are faced with a dispute. Neverthe-
less, since cross-border commercial mediation, albeit
growing at a rapid rate, is still in the early stages of its de-
velopment compared to international commercial arbitra-
tion, certain guarantees need to be given to the parties for
them to feel confident in using the process.

B. Future Guarantees for the Parties

Two main guarantees can be given to parties in rela-
tion to mediation: the adoption by mediators of profes-
sional codes of conduct; and the existence of minimum
legal standards which protect the rights of the parties.

1. Professional Codes of Conduct

In 2005, the European Union published a European
Code of Conduct for Mediators, which sets out a number
of principles to which individual mediators can volun-
tarily commit. Some of the principles covered by this code
relate to competence, appointment and advertising of
mediators’ services, independence, neutrality and impar-
tiality, mediation agreements, fairness of the process, the
end of the process and finally fees and the confidential-
ity of the process.!?? By a mediator adopting this code of
conduct, even though it is not enforceable in the event of
a violation by the mediator, parties should feel more con-
fident in the mediation process. Indeed, from a business
perspective, the mediator has all the reasons to abide by
the Code if the underwriter still wants to practice media-
tion, since a mediator who violates the code of conduct
will acquire a bad reputation and is risking his or her en-
tire mediation career.

Another way to guarantee the competence of the me-
diators is by selecting the mediators from a recognized
mediation institution. The International Mediation Insti-
tute,'% for example, provides parties with a list of certi-
fied mediators whose competence has been verified, who
must continue their mediation education to stay certified,
and who commit to a professional code of conduct which
is available online. By selecting mediators from an institu-
tion such as this one, the parties can be confident about
the competence of the mediator.

2. Minimum Legal Standards

In addition to providing the parties with the guaran-
tee that mediators will abide by a code of conduct, many
countries, as we have seen above, are now legislating on
matters of mediation. These usually new laws provide
minimum legal standards that can be enforced by a court,
and should reassure the parties of the fact that their essen-
tial rights are protected.!® As was shown in the section
on the regulation of mediation, even though the media-
tion process is still not harmonized, there have been some
international attempts to regulate it, in order to guarantee
that the parties are entitled to a minimum legal standard
of protection when they are using mediation, which
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should definitely contribute to the further development
of this method of dispute resolution.

Although professional codes of conduct and mini-
mum legal standards provide guarantees for the quality
of the process, the effectiveness of mediation also re-
quires both lawyers and mediators to adapt their respec-
tive role, particularly when faced with a cross-border
commercial mediation.

C. The Modern Lawyer

With the increasing use of alternative dispute resolu-
tion methods, including mediation, but also of settlement
in general, the legal profession must adapt to the modern
practices in order to best satisfy clients.

The traditional role of the lawyer was to be a legal
expert on the technicalities of the law; he had to be ad-
versarial and able to represent and defend adequately his
client, even if that meant threatening the other party into
giving in. The defense of the client was to be done at all
costs, and costs were often unimaginably high.1%

Lawyers tend still to have this mind frame that win-
ning a case means crushing the other party, or at least
having them lose. Lawyers of the past generation took
pride in being sharks, aggressive to a point that even
other lawyers who believed in their adversarial role
feared to face them in court. However, such a lawyer can
only be comfortable in an adjudication situation, and
taking the recent average settlement rate of ninety-two
percent into account, this would mean that these lawyers
are really only effective in an average of eight percent of
disputes.

In order to satisfy clients’ needs, the modern lawyer
must adopt a whole new perspective of conflict and of
the opposing party. Indeed, the modern lawyer needs to
be a legal entrepreneur, always in search of the best pos-
sible overall deal for his or her client; the modern lawyer
must be open minded and welcome new ideas and alter-
native means of representing a client in a dispute, so that
his or her role fits the current demands of the legal mar-
ket. And the legal market today needs more cooperative
lawyers and fewer aggressive lawyers: it needs lawyers
who can focus on generating value instead of crushing
an opponent.'%

The 21st century lawyer must be able to represent
his or her client while taking time, cost and energy into
consideration, and must be a proficient negotiator in ad-
dition to being able to support his or her clients’ legal
claims before a court. The quest of a chance of winning in
court must be replaced by the search for a solution that
will be more beneficial for the client, even if this means
making concessions in order to improve the odds of
reaching an agreement which will satisfy the client, while
avoiding spending incredible amounts of money and
time in a legal proceeding.

In addition, in this era of globalization, disputes are
increasingly international, and despite the often domestic
legal education lawyers have, they must be knowledge-
able in foreign legal systems, speak multiple languages,
and understand cross-cultural differences, so that they
can be the most effective when representing the interests
of a client.

The face of the legal profession has changed with new
methods such as mediation, and the lawyers will have no
other choice but to adapt to this change.

D. The Modern Mediator

In the same way that the role of the lawyers must
adapt to the globalization of disputes, mediators must
also be able to respond to the new needs of the interna-
tional legal market. Particularly in the aspect of cross-
border commercial disputes, mediators must be trained
in business technicalities in order to understand the com-
mercial issues at hand, but also need to be able to identify
and deal with cultural differences if they intend to make
mediation a success.

Moreover, in spite of the fact that mediation has
not yet become completely harmonized like arbitration,
modern mediators must commit to professional codes
of conduct and always satisfy the constantly increasing
legal requirements called for by both domestic and inter-
national regulations. In doing so, mediators are ensuring
the sustainability of mediation, by constantly aiming for
party satisfaction, so that they will keep trying mediation.

VIl. Conclusion

In conclusion, one can say that, even though media-
tion in cross-border matters is still in its infancy,'? it has
great potential. Indeed, mediation is now a process which
is very well defined, both domestically and now interna-
tionally, and can be used to solve any type of commercial
dispute, as long as the parties decide to turn to it, either
consensually or by including a mediation clause in their
contracts.

Mediation currently has many advantages to offer.
The main advantages are that the process is faster and
less costly, while empowering the parties with control
over the process itself and the outcome. Indeed, the
mediated settlement agreement can provide for a much
wider variety of remedies than those available in court or
arbitration.

The progressive regulation of mediation, both at state
levels as well as on international levels, including the Eu-
ropean Directive on certain aspects of mediation in civil
and commercial matters and the UNCITRAL conciliation
rules, will only make mediation a stronger and more reli-
able tool for the parties, by providing, for example, for
settlement agreements to be recognized and enforced by
state courts just as arbitral awards currently are.
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It is true that mediation does have some disadvan-
tages, which must not be overlooked. Nevertheless, the
success rates of mediation as well as the satisfaction rates
of the parties tend to prove that, despite these disadvan-
tages, mediation is becoming the method of choice for
solving disputes.

In regard to the cross-border aspect of mediation, the
greatest challenge of this new solution is for it to find its
place in the current international legal framework. This
seems to be taking place, here again with the initiatives of
international institutions and organizations.

One must not forget to mention the impact of cultural
differences when dealing with cross-border commercial
disputes, but even though it may seem as if some of these
differences are unfathomable barriers to settlement, we
have seen that it is still possible to overcome them and
avoid an impasse. Cross-border mediation is reshaping
the face of international dispute settlement, and this sug-
gests that both lawyers and mediators need to adapt to
this evolution, in order to provide the best possible ser-
vices to clients or parties in terms of representation and
facilitation.

For all the reasons presented in this analysis, cross-
border mediation is now a dispute resolution method to
be reckoned with, which has shown both its suitability
and effectiveness in matters of international commercial
disputes.
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Private Mergers and Acquisitions—Global Trends in
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and Ronaldo C. Veirano

1. Introduction

In this article, we focus on five issues of relevance in
negotiating a purchase agreement for the acquisition of
a business and, in particular, provisions protecting the
buyer against deficiencies in the business acquired. The
issues are discussed against the background of differ-
ences in the practice in certain countries and also how the
use of certain provisions may vary over time. As regards
four of the issues, studies relating to the issues have been
made by the American Bar Association (“ABA”) and such
studies are therefore referred to in the discussion below.

Specifically, we discuss: (1) the allocation of certain
risks between signing and closing; (2) the use of sandbag-
ging provisions; (3) the survival time of representations
and warranties; (4) indemnity baskets, deductibles and
caps; and (5) the use of escrow, holdbacks, bank guaran-
tees and representation and warranty insurance.

Il. Allocation of Certain Risks Between Signing
and Closing

A number of matters are customarily resolved be-
tween signing and closing. In particular, these may in-
clude filings for governmental approval under regulatory
(including antitrust merger) regimes. Also, financing may
need to be obtained. The failure to satisfy these require-
ments may well jeopardize the deal.

The common element is that the closing risks relat-
ing to financing or antitrust generally do not exist in the
abstract—meaning that they are both linked to the seller’s
views as to its negotiating options and the price differen-
tial between the prospective buyer’s offer and the next
best offer to buy. If, for example, the seller is in a situation
where the price on the table is materially better than one
without the same closing risks, the seller may well be pre-
pared to invest the time and effort it takes to see whether
the favoured transaction will close. If the price is high
and the risk low, it may be preferable to work with the
buyer to close the deal rather than move to the next best
offer (where the closing risks may be less than in the best-
price offer). On the other hand, if the closing risk is high
and the seller just wants out (for example, it expects the
business to deteriorate with time), then the closing risks
may well outweigh the price differential.

The bottom line is that, if the price is right, the seller
will be motivated to share the closing risk (even if that
risk is high). However, if the seller places more weight

on the certainty of closing than on the price obtained, the
buyer must adjust its bid to that reality.

A. United States

One significant development in acquisition agree-
ments in recent years is the evolution of provisions relat-
ing to a seller’s remedies for a buyer’s failure to close and
the allocation of risk. In U.S. deals, there are typically two
areas where risk allocation is of heightened importance to
the negotiating parties: regulatory and financing risk.

With respect to regulatory risk (in the United States
this almost invariably means antitrust risk), parties take
varying approaches depending on the level of the regula-
tory risk and the negotiation dynamic. Sometimes a buyer,
in order to give the seller maximum comfort that the deal
will close despite a high risk of antitrust opposition, will
agree to what is known as a “hell or high water” provi-
sion, in which the buyer agrees to do virtually anything
(divestitures, litigation and/or licensing of technology)
in order to clear the regulatory hurdle. In other cases,
buyers will negotiate for less broad divestiture require-
ments, oftentimes limited to non-material assets. Another
alternative is the use of a regulatory “break fee,” payable
by the buyer in the event that regulatory authorities block
the proposed deal on the basis of antitrust. The amount
of these fees can be higher than typical break fees pay-
able by the seller, and buyer break fees are not regulated
and restricted by state law as seller break fees are. For
instance, in Google’s 2011 US$12.5 billion acquisition of
Motorola Mobility, the agreement provided that if Google
were to walk away from the deal, either voluntarily or
because it was forced to by regulators, Google would pay
to Motorola Mobility a reverse break fee in the amount
of US$2.5 billion, which represented about 20% of the
transaction value. This fee was significantly higher than
the US$375 million straight break fee payable by Motorola
Mobility if it accepted another bid.

The mechanism chosen is, at bottom, a matter of ne-
gotiation between the parties and creativity in this area is
often observed, most prominently in the area of regulatory
break fees. For instance, in the proposed AT&T/T-Mobile
transaction, the merger agreement included provisions re-
quiring AT&T to pay Deutsche Telekom US$3 billion and
transfer spectrum rights if the deal failed to win antitrust
clearance. (AT&T ultimately withdrew the deal amid reg-
ulatory opposition and paid Deutsche Telekom this fee.)
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With regards to financing risk, historically speaking,
private equity transactions typically included a closing
condition that permitted the buyer to walk from the deal
in the event that it could not obtain financing. When deal
size began to swell and leveraged buyout (“LBO”) financ-
ing became ever more easily available during the private
equity boom of 2005 to 2007, however, sellers became
more successful in eliminating the financing condition.
Instead, agreements began to include a reverse break fee,
payable by the buyer in the event of a failure to close due
to an inability to obtain financing (and in some cases for
failure to close for any reason). The reverse break fee was
often the seller’s sole remedy in the event that it became
payable, and to buttress this construct, the acquisition
agreement would often provide that the seller could not
obtain specific performance of the buyer’s obligation to
close. Because the buyer entity that actually signed the
acquisition agreement was typically just a shell company,
the private equity fund would often sign a limited guar-
antee of the buyer’s obligation to pay the reverse break
fee.

Before the recent financial crisis, these reverse break
fees created a sort of option contract, with the buyer af-
forded the choice to simply walk away from the deal
and pay the reverse termination fee without having any
further liability to the seller. Sellers took comfort from the
fact that private equity buyers operated in an environ-
ment where reputation was of paramount importance,
and a private equity fund that walked from a deal would
be hard pressed to secure a future deal. After the financial
crisis, however, circumstances again changed. Private
equity buyers, once constrained by strong reputational
concerns, began to either break the deal and pay the
modest fee or use the threat of walking away as leverage
to renegotiate the deal on more buyer-friendly terms. The
financial crisis and credit crunch thus posed severe chal-
lenges to this paradigm.

Some practitioners, in the wake of the financial crisis,
expected a paradigm shift in the break fee mechanics
or the way that risk was allocated between buyer and
seller, but such a shift was not observed. Sellers do now,
however, demand a higher reverse break fee, which is
typically 5% to 10% of the transaction value (sometimes
much higher).

In addition, sellers today also limit the buyer’s ability
to simply walk from the deal and pay the reverse break
fee. Many private equity transactions now require the
buyer to use its efforts to force lenders and sponsors to
deliver committed funding, and in some cases specifically
require the pursuit of litigation in furtherance of this goal.
However, debt commitment letters usually do not allow
buyers to seek specific performance directly against lend-
ers or name sellers as third-party beneficiaries. Lenders
have in some cases sought to include provisions directly
in acquisition agreements that limit their own liability

(commonly referred to as “Xerox provisions,” having
been used in the Xerox/ACS transaction).

B. Canada

With respect to allocation of financing closing risk, the
general comments above on negotiation dynamics apply
to parties transacting in a Canadian context. Two recent
contrasting experiences may be used to illustrate.

One case involved the purchase of a specialized phar-
maceutical chain that was in receivership. In Ontario,
a majority of the shares of each class in the capital of a
corporate pharmacist must be owned by a licensed in-
dividual pharmacist. However, there is an exception for
shares in a corporate pharmacy that pre-date a point in
1953. In this case, the target was indeed grandfathered—
meaning that the buyer could be a passive investor and
need not find a licensed pharmacist to be the controlling
shareholder. However, the acquisition of the shares would
in this case have required a bankruptcy reorganization of
the target, and this would take time and entail significant
closing risk. The receiver had already entered into one
sale agreement that had failed to close at enormous cost
and, therefore, was unwilling to entertain another new
offer that entailed a material closing risk—the price dif-
ferential did not matter. The receiver and its counsel, who
by this point were both owed substantial unpaid fees,
preferred to sell the assets to a limited pool of potential
buyers at a steep discount rather than take the chance on
a high price/high risk offer.

More recently, a NASDAQ-traded client successfully
acquired a software company (whose only assets con-
sisted of its proprietary software program and licence fees
generated from its customer base) in a highly leveraged
transaction. The client only put about C$0.8 million into
the transaction and had to creatively finance the rest (al-
most 95% of the full price) from a syndicate of three banks
and an earn-out arrangement. This deal took several
months to close—including three months after signing the
purchase agreement just to put the financing in place. The
sellers endured and stuck with the buyer over the many
months despite enormous difficulties and closing risks.
Why? For no other reason than no one else came along to
offer a better price than this buyer’s deal.

Much the same experience applies to antitrust (“com-
petition” in Canadian legal parlance) risk. In one case, the
seller (second largest in Canada in its industry) put all the
risk of closing risk on our buyer client (largest in Canada).
Indeed, if the Commissioner of Competition had moved
to force dissolution of the transaction (as she can do for
the first year from closing under the Competition Act), the
buyer was required to restore the assets for a price equal
to C$1 plus the value of the real property. In this case, the
buyer was prepared to accept that risk (which never ma-
terialized) rather than forgo the opportunity to make an
important strategic acquisition.
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More recently, a seller was party to a high-profile
transaction (in the financial services sector) in which
there was considerable media speculation as to how the
Commissioner of Competition would eventually rule.
One of the risks was that, while the Commissioner might
allow the transaction to go through, it might come with
restrictions applicable to the post-closing price behaviour
of the merged firms. This, in turn, could result in a signif-
icant downward adjustment in the buyer’s pricing mod-
el. The buyer sought to have the sellers share some of this
valuation risk. Some sellers were prepared to accept a
corresponding post-closing downward price adjustment
(subject to arbitration). Others were not so prepared and
required the buyer to take all post-closing regulatory risk
(i.e., factor that risk into the offered price). Nevertheless,
all parties were accommodated to their satisfaction and
the deal was recently consummated.

C. Portugal

In Portugal, it is quite common that, when antitrust
clearance is applied for, a decision by the Competition
Authority might not be obtained prior to signing or clos-
ing of the transaction. Thus, agreements will necessar-
ily include provisions defining the consequences to the
various possible decisions of the Competition Authority.
Such consequences may differ depending on the busi-
ness and the parties involved. The examples included
above concerning Canada and the U.S. are sometimes
seen in Portugal as well, as Portugal tends to welcome
solutions defined abroad and in a way tailor-make them
to local transactions, more than invent solutions from
scratch. This is also so because in many transactions the
Portuguese entities are one of the many involved subsid-
iaries or branches of a group located outside of Portugal,
and the structure of the transaction is defined centrally
by the group and not locally.

The same rationale applies to financing risk, as fi-
nancing, under the current economic and financial condi-
tions of Portugal and Europe (and the world) in general,
becomes of even higher importance and difficulty to
obtain. In the last one-and-a-half to two years, a consid-
erable number of transactions have been initiated, due
diligence conducted, and then either lack of financing
or unexpected problems and risks in the target or the
target’s business (discovered further to financial, tax and
legal due diligence) have led to such transactions being
aborted or postponed.

D. Sweden

In Sweden, the main contingency post-signing is
clearance from competition authorities and financing.
There may also be other risks—not least regulatory risks
should the target be a regulated business such as a phar-
maceutical business or a target in the financial sector. As
indicated above, it is largely a matter of negotiation and
the bargaining power of each party which determines
how the risk will be allocated between the parties. Often,

the buyer is obliged at least to divest of non-core business
should this be required to obtain clearance from competi-
tion authorities. In principle, one may imagine a reverse
break fee payable by the buyer should clearance not be
obtained, but such fees are not common. It could be said
to be more likely that the buyer would be subjected to a
reverse break fee should the buyer fail to obtain the neces-
sary financing.

E. India

It is fairly common in India to allocate risks between
signing and closing. A large part of this is due to the regu-
latory regime applicable in India. India is an exchange-
controlled economy. In quite a few sectors, any foreign in-
vestment or investments above a certain specified thresh-
old require prior regulatory approval. In such sectors,
almost in every case, such approvals are sought only after
signing and as a condition precedent to closing. There
may also be regulatory approvals required for other rea-
sons depending on the transaction structure—such as the
price being paid by the foreign investor, the time at which
such price is being paid, whether the stock exchange is
being accessed, etc.

The antitrust regulation in India (the Competition
Act, 2002) came into full force and effect only a couple of
years ago. It is now fairly established practice for parties
to “notify” the regulator of a combination post-signing
the acquisition agreement. Under the Competition Act,
2002, this has to be done within thirty days of execution
of a binding agreement.

F. Brazil

It is not yet a common practice in Brazil to regulate
in detail in the purchase agreement the responsibility of
buyer and seller during the pre-closing period, nor to
include reverse break-up fees in case one of the parties
fails to resolve matters which should be resolved between
signing and closing. More often, the parties deal with the
issue by providing for a joint duty of buyer and seller to
use best efforts (or at least reasonable efforts) in proceed-
ing with the necessary steps for the successful closing
of the transaction (in addition to relying on the general
principle of good-faith provided under Brazilian statutory
law). Therefore, although not normally expressly provid-
ed for in Brazilian M&A agreements, either seller or buyer
may have a claim related to non-compliance with clear-
ances between signing and closing before a court of law
or arbitral tribunal based on the general notion of fault.

With respect to antitrust approval, it is important to
note that a new Antitrust Act came into force in Brazil in
2012. Before the new statute was enacted, antitrust ap-
proval occurred post-closing, with a duty of the parties to
submit the transaction to the antitrust authorities within
fifteen days from the closing date. Since the analysis of
the regulatory agency usually took a long time, generally
any non-conformity with the antitrust law was resolved
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in damages—simply because the unwinding of the deal
would turn out to be impossible at the time the antitrust
decision was made public.

On the other hand, with the new antitrust statute,
deals must be previously submitted to the Antitrust
Agency’s (Conselho Administrativo de Defesa Economica—
CADE) control and approval prior to the closing. It is yet
to be seen with a

transaction in which the purchase agreement is meant to
be the comprehensive statement of the obligations of the
parties or where the buyer has a large due diligence team
and, therefore, a concern with imputed knowledge).

In the Deal Points studies published by the ABA’s
Section of Business Law’s M&A Committee, the use of
sandbagging provisions may be summarized as follows:

sufficient sampling U.S. Study! European Study? Canadian Study?
basis how parties — - - -

will regulate risk al- Provisions included 46% 58% 33%
location in this new | Pro-sandbagging 41% 7% 24%
regulatory environ- ' st sandbagging 5% 51% 9%

ment. However,
since the new
anti-trust statute forbids any interference of the buyer in
the development of the target’s business before antitrust
clearance, the best guess is that parties will deal with the
issue by establishing covenants and negative covenants
which, if breached, may result in contractual remedies.

lll. “Sandbagging” Provisions and How the
Buyer’s Knowledge Affects Claims Under
Share Purchase Agreement

The buyer will, as a result of due diligence, and also
through other sources, have knowledge about the target
and its business. The term “sandbagging” refers to the
situation where the buyer has acquired knowledge (either
before signing the purchase agreement or before closing)
that a specific representation or warranty of the seller is
incorrect or inaccurate, but the buyer remains silent and
later claims indemnification based on alleged misrep-
resentation or breach of warranty by the seller. In some
jurisdictions, this knowledge may prevent the buyer from
effectively raising a claim under contractual warranties
in the purchase agreement or otherwise to hold the seller
liable. In these jurisdictions, this may be the effect of law
or of customary wording in the purchase agreement. The
customs as to how this knowledge is handled appear to
vary widely from one jurisdiction to another.

“Sandbagging” provisions are sometimes included in
the agreement, either in the form of “pro-sandbagging”
provisions (where the buyer’s right to an indemnity for
inaccuracies is explicitly stated not to be affected by any
knowledge of the buyer prior to signing or closing) or
“anti-sandbagging” provisions (where the buyer is dis-
entitled to indemnity to the extent the buyer had knowl-
edge prior to signing or closing of the inaccuracy in the
seller’s representation or warranty).

Again, a sandbagging provision cannot be looked
at in isolation from the deal as a whole, including the
purchase price and the buyer’s overall comfort level. An
anti-sandbagging provision may be more appropriate in
some cases (such as a management buyout of a passive
shareholder) than in others (such as a straightforward

A. United States

The U.S. Study found that of the 100 acquisition
agreements surveyed, 54% of the agreements were silent
on sandbagging, while 41% of the agreements included a
so-called “pro-sandbagging” provision (i.e., the provision
expressly states that knowledge acquired through due
diligence will not affect the right to indemnification for
breaches of representations, warranties and covenants)
and 5% of the agreements included a so-called “anti-sand-
bagging” provision (i.e., the provision expressly denies
indemnification to a party seeking it who had knowledge
of the breach for which indemnification is being sought).

At first glance, it may come as a surprise that over
half of the agreements surveyed were silent on sandbag-
ging. However, because parties to an acquisition agree-
ment in the United States typically perform extensive pre-
signing due diligence, issues about which the parties have
knowledge are as a general matter expressly excluded
in the acquisition agreement as possible grounds for a
future claim for indemnification without the need for a
typical anti-sandbagging provision. More specifically, the
disclosure schedules to the acquisition agreement will set
forth diligence items provided by seller to buyer (subject
to negotiation between the parties). These schedules serve
as express exceptions to the representations and warran-
ties. As such, buyers may not refuse to close a transaction
based on items disclosed in the disclosure schedules and
may not make indemnity claims with respect to those
items.

B. Canada

In Canadian common law, there is no implied term
to the effect that the buyer is prohibited from claiming
indemnity if it is aware of a potential claim under the pur-
chase agreement on the date of closing. However, if the
buyer is aware that a seller’s representation is inaccurate
at the time of signing the purchase agreement, the buyer
may not be able to establish that it relied on the fact (i.e.,
the representation or warranty) as stated by the seller.
These issues have not been the subject of a definitive ju-
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dicial ruling in Canada but are largely a distillation of
general principles of Canadian contract law.

Against this background, the Canadian Study found
anti-sandbagging provisions in 9% of the agreements.
While pro-sandbagging provisions were only found in
24% of the agreements, as stated, knowledge of a misrep-
resentation acquired between the date of signing and the
time of closing would not affect the buyer’s rights to in-
demnification. Thus, it is fair to say that 91% of the agree-
ments do not provide the party in breach (i.e., the seller)
with a sandbagging defence. By way of comparison, the
U.S. Study found express sandbagging provisions more
often than the same are found in Canadian agreements
(U.S. 46%; CDN 33%). However, in the U.S. Study, anti-
sandbagging provisions comprised a smaller proportion
than in Canada (US 5%; CDN 9%); however, the gap has
narrowed significantly since the 2012 Canadian Study.

While anti-sandbagging provisions are not market
in Canada (given the 9% figure), they are evidently ac-
cepted more commonly than in the U.S. In one large
transaction recently, an anti-sandbagging provision was
accepted in the purchase agreement. Many of Canada’s
largest and most sophisticated financial institutions were
on one side or the other of this transaction, and several
major law firms were negotiating on their behalf. An
anti-sandbagging provision was accepted in the unique
circumstances of this transaction (where some parties
were on both sides as buyers and sellers and the buyers
were highly motivated and faced a competitive bid).

If the seller’s counsel insists on including an anti-
sandbagging provision, it is often useful to ask whether
the seller is prepared to remove the non-reliance provi-
sion stating that the seller makes no representations/
warranties other than those expressly set forth in the
purchase agreement and that the buyer is not relying on
any such representations/warranties not embodied in
the text of the purchase agreement. That has made the
sandbagging issue disappear in some recent negotiations.
If the seller can seek to introduce external evidence as
to what the buyer knew at various stages of the negotia-
tions, perhaps the seller is also prepared to allow the
buyer to do the same.

C. Portugal

In Portugal, it is common to include sandbagging
provisions in the purchase agreements, especially in the
form of “anti-sandbagging” provisions not entitling the
buyer to indemnity to the extent the buyer had knowl-
edge prior to signing or closing. As mentioned concern-
ing Sweden below, it is common that also “what the pur-
chaser should have known upon reasonable inquiries or
customary due diligence” is included, serving the same
purpose. Portuguese practice could be said to be con-
sistent with European practice as reflected in the ABA’s
European Study.

D. Sweden

In Sweden, it would arguably follow from statu-
tory law that a buyer is not entitled to effectively raise a
claim for a “defect” or discrepancy which the buyer had
knowledge of at the time of signing. However, freedom of
contract applies and, if the claim is based on a warranty
or other contract wording, the effect of the knowledge
would largely depend on how the warranty provision,
indemnities and other provisions have been drafted. For
this reason, it is most customary to explicitly set out in
the purchase agreement what effect the knowledge of
the buyer shall have and then often a substantial amount
of time is spent on negotiating the definition of “knowl-
edge.” It is probably fair to say that it is customary for
anti-sandbagging provisions to be included in the pur-
chase agreement, i.e., the buyer accepts that his actual
knowledge of a circumstance, and that such circumstance
gives rise to a claim, will prevent such buyer from effec-
tively making a claim. It is also not unusual that “what
the buyer should have known upon reasonable inqui-
ries or making a customary due diligence” pursuant to
contractual provisions may serve to prevent an effective
claim being raised.

E. India

The presence of pro-sandbagging or anti-sandbag-
ging provisions in contracts in India is to a very large
extent dictated by the negotiations between the parties.
Warranties qualified only by specific disclosures are usu-
ally considered to be “fair.” Anti-sandbagging provisions
that qualify the warranties by any knowledge, including
the data room, are not very common in Indian practice.

F. Brazil

“Sandbagging” provisions are relatively common
in Brazilian deals. Frequently, one comes across a spe-
cific agreement provision dealing with the extent of the
knowledge exchanged during due diligence and the deal
preparation in general and how it may, or may not, af-
fect the subsequent claims of the parties. As is the case
in the United States, in Brazil, the predominance is of
“pro-sandbagging” provisions, in preference to “anti-
sandbagging,” in purchase agreements. In fact, usually
the buyer is able to include a clause in which the seller
acknowledges that no investigation by, or furnishing of
information to, the buyer may affect the buyer’s indemni-
fication rights under the agreement.

Although freedom of contract enables the parties to
set forth a wide range of provisions, including those re-
lated to “sandbagging,” some of them may have their va-
lidity challenged before a court of law or arbitral tribunal,
especially if they violate cogent rules or essential legal
commands, including good-faith imperatives.
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IV. Survival Time of Warranties

Is the survival time of warranties fairly universally
set at somewhere between twelve and twenty-four
months? The answer appears be: “not everywhere.”

The general survival period is typically subject to
various carve-outs or exceptions. With respect to each ex-
ception, there may be no survival period or the survival
period may be longer than that generally applicable to
most representations/warranties. Taxes are one custom-
ary exception to the general survival time. Other excep-
tions are common in some jurisdictions while less com-
mon in others. Transacting parties in some jurisdictions
commonly deal with gross negligence and fraud, while
parties in other jurisdictions do not. Practices in specific
areas such as environmental claims, intellectual property
and third party claims also vary.

In the ABA Deal Points studies, the following data is
found as regards survival of warranties:

(1) Survival Time

period (34% of the acquisition agreements surveyed) or

a survival period that is between twelve and eighteen
months (14% of the acquisition agreements surveyed).
Twelve percent of the agreements surveyed provided

for a two-year survival period. Approximately 1% of the
agreements provided that the representations and war-
ranties would survive for a period of less than six months
and another 2% provided for a survival period of exactly
six months.

In addition, most acquisition agreements included

in the U.S. Study carved out different survival periods

for specific representations and warranties that are typi-

cally longer than the general survival periods outlined

above. In particular, the survival periods for representa-

tions and warranties regarding a party’s capitalization,

due authority and due organization (often referred to as a

party’s “fundamental representations”) were carved out

of the general survival period in 61%, 74% and 53% of the

acquisition agreements surveyed, respectively. Parties to
private acquisition
agreements also

U.S. Study European Study Canadian Study generally carve out
. N 5 " specific survival
Silence 3% 9% 7% periods for rep-
Up to 6 months 4% 1% 2% resentations and
7-12 months 25% 22% 17% Warranfie;é ;n tfaxh
13-18 months 48% 28% 15% matters (727 of the
agreements), ab-
19-24 months 14% 31% 49% sence of fraud (82%)
Above 24 months 4% 9% 8.5% of the agreements),
breaches of the
(2) Customary Carve-Outs to Survival Limitation seller/target’s cov-
enants (77% of the
U.S. Study European Study Canadian Study agreements), own-
Intentional breach NA 27% 32% ership of the shares
— " - - to be transferred
Due organization 53% 45% 41% (45% of the agree-
Stock ownership 45% 65% 34% ments), broker’s/
Tax 72% 78% 66% finder’s fees (38%

; - - ” of the agreements),
Environmental 36% 27% 28% employee benefits
Intellectual property 13% NA Not tested matters (33% of the
Fraud 82% 34% 66% agreemenfSi and en-

T o o vironmental matters
Capitalization 61% NA 25% (36% of the agree-
Due authorization 74% NA 46% ments). Although
Breach of covenant 77% NA 24% I?SS frequgnt, par-
Title to/sufficiency of 25% NA 51% ties sometimes a}lso
assets carve out specific

survival periods for
No conflict/ Violations 20% NA 20% intellectual prop-

A. United States

erty matters (13% of
the agreements), no

The U.S. Study found that most acquisition agree-
ments provide for a 12-month survival period (25% of the
acquisition agreements surveyed), an 18-month survival

conflicts (20% of the agreements) and title to/sufficiency
of assets (25% of the agreements).
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The fundamental question of how long a given sur-
vival period should be is often a focal point in negotia-
tions, with the buyer desiring a longer period of time
and the seller a shorter one. In any event, buyers usually
demand that the survival period extends for at least one
financial audit cycle (which is generally one year) to en-
sure that breaches of representations and warranties can
be properly identified.

B. Canada

In Canada, a twenty-four month survival period is
most common. Some carve-outs requests are also com-
mon. Others are more unusual.

By way of background, on a share purchase (53% of
the transactions in the Canadian Study), a closing auto-
matically triggers a deemed year end for the target for in-
come tax purposes. No tax year end is triggered on an as-
set disposition. Corporate law provides that audits are to
be completed within six months of year end. In combina-
tion, these facts mean that, within eighteen months, the
target company in a share acquisition will have complet-
ed two full audits while under the buyer’s ownership.
However, in an asset transaction (44% of transactions in
the Canadian Study), the buyer may not have completed
two complete audit cycles until thirty months (2.5 years)
after closing. That is the theory. Does the survey evidence
support this hypothesis?

In the Canadian Study, a wide range of survival pe-
riods were reported. The shortest was six months (7% of
sample survey). The Study does not say whether these
were all asset transactions. The maximum was stated
to be more than thirty-six months (3.5% of sample sur-
vey). The most common period chosen was twenty-four
months at 47%, followed by twelve months (17%), eigh-
teen months (26%) and thirty-six months (5%). About 9%
of agreements were silent, expressed no survival or relied
on the statute of limitations period. Thus, the data shows
that, of those agreements that included a survival period,
a survival period of twenty-four months accounted for
52%.

The most common exceptions from the general sur-
vival period are for taxes (66%), fraud (66%), title to or
sufficiency of assets (51%), due authorization (46%), due
organization (41%), ownership of shares (64% after ad-
justing to exclude asset transactions) and capitalization
(47% after also adjusting to exclude asset transactions).
Less common exemptions are environmental (28%),
breach of covenants (24%) and no conflict or violations
(20%). Perhaps surprisingly, the duration of environ-
mental representations/warranties was only provided
for separately in 28% of the purchase agreements (which
may reflect the nature of the assets in the survey sample).
It may be that a high proportion of targets in share trans-
actions never held any real property (the usual occasion
where environmental warranties are de rigeur).

Indeed, this last point can be enlarged. Without
knowing more about the nature of the specific deals in-
cluding in the Canadian Study, the figures on carve-outs
may merely show that carve-outs are tailored to the spe-
cifics of the assets included in the transaction and that ag-
gregate figures on carve-outs have little to say about what
passes for “market” in Canada.

Clearly, survival periods and their exceptions are one
of the areas that is not standard but frequently negoti-
ated in Canadian M&A deals. That said, the parameters
are well enough defined that neither the survival peri-
ods nor the carve-outs consume inordinate time in most
negotiations.

Further, M&A practitioners in Canada have started to
see the Canadian Study (and sometimes the U.S. Study)
invoked as a tool in the negotiations if one side deviates
far from the mid-point of the accepted range. It is, how-
ever, a tool that cuts both ways—as some of the survey
results may help the client but others may hurt it. For ex-
ample, there are, after adjustments, only four carve-outs
that are found in more than 50% of Canadian purchase
agreements (viz., taxes, fraud, title to or sufficiency of
assets and, where applicable, ownership of shares). By
invoking the survey in support of tax, fraud and these
other carve-outs, the buyer will necessarily undermine its
arguments for the remaining carve-outs. Thus, it is impor-
tant to use survey evidence with caution. For example, a
lawyer may wish to avoid invoking survey results into
the negotiations except (a) if opposing counsel is clearly
off the charts and there is no other way of moving him or
her to a more reasonable position or (b) to close on a spe-
cific sticking point.

C. Portugal

In Portugal, the survival period of warranties is
commonly established between twelve to twenty-four
months, even though the exact specification really de-
pends on the circumstances of the particular transaction.
Common exceptions include tax matters, where the stat-
ute of limitations tends to apply. Concerning environ-
mental matters, warranties may also survive for a longer
period, or at least for the mentioned period of between
twelve and twenty-four months—however, when parties
are able to determine, during the due diligence process,
the extent of such environmental liability, it may rather be
reflected in the purchase price.

D. Sweden

The survival period for warranties is almost always
somewhere in the range of twelve to twenty-four months.
The only customary exception would be for taxes, which
remain the seller’s liability until the statute of limita-
tions has expired. Oddly enough, you will often see that
not even a longer survival period is expressly set out for
such fundamental warranties as title warranties. This is
because Swedish lawyers rely on the passing of title being
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of such fundamental nature that any deficiency will give
right to a claim anyway. However, there may be other
“fundamental warranties” where the indefinite survival
is not to be taken for granted and needs to be provided
for in the purchase agreement.

An extended survival period is often considered rele-
vant for environmental and intellectual property matters,
but one would rarely see other areas being made subject
to a longer survival period than the general twelve to
twenty-four months.

E. India

Under the general law of limitation in India, a claim
for breach of contracts or warranties usually would have
to be made within three years. Therefore, the survival
period for warranties usually ranges between six months
to three years. Tax warranties usually survive for a period
of up to eight years as the tax authorities in India can re-
open proceedings during that period.

The customary carve-outs in India would be the war-
ranties relating to the title of the securities and the au-
thority of the seller.

F.  Brazil
It is fair to say that in Brazil the survival time of war-

V. Baskets/Deductibles and Caps

In case of a breach of a warranty, there are typically
various limitations as to the amount to be claimed. A
claim must typically exceed a de minimis level. Either the
amount of the claim in excess thereof entitles to compen-
sation (a “deductible”) or the full amount may be claimed
as long as the aggregate claim is above the de minimis
level (a “basket”). It is also common to have a cap on the
aggregate amount of compensation to be claimed; it may
be the full purchase price but (perhaps more commonly) a
much smaller amount.

A deductible (or basket) prevents the buyer from
making a nuisance claim for non-material amounts.
As well, provision for a deductible or basket reduces
(but does not entirely eliminate) the need for copious
materiality and knowledge qualifiers in the seller’s rep-
resentations/warranties. Even if the representation/
warranty proves to be inaccurate, it will only matter if
the claim reaches the specified level. Stated otherwise, the
deductible or basket serves as an aggregate materiality
threshold.

In the ABA Deal Points studies, the following data re-
lating to caps, deductibles and baskets may be found:

ranties generally

. . U.S. Study European Study Canadian Study

comprises a wider
time frame than the Deductible 59% 13% 14%
twelve to twenty- Basket 31% 72% 59%
four months usually - I'c)pination 5% 5% 7%
found in purchase
agreements governed No basket or deductible 5% 10% 20%
by the laws of other | Basket amount-as me- 0.65% 0.7% 0.36%
jurisdictions. dian of value

The survival Cap amount-as median 10% 20% 25%
time of warranties of value

in Brazil takes into
consideration mainly

the different applicable statutes of limitation. Precisely
for that reason, the relevant agreements do not indicate

Again, the ABA Deal Points studies demonstrate that
indemnification deductibles, baskets and caps and the

a unique survival period, but rather indicate a series of
distinct survival periods based on the applicable statutes
of limitation. The chart below illustrates what may be
considered current practice in Brazil with respect to the
survival time of warranties:

related carve-outs vary widely and are heavily negotiated
in M&A transactions.

A. United States

Most private deals in the United States in which in-
demnification is a

Type of Claims Typical Survival Periods remedy include the
General 2 to 5 years concepts of baskets

(or deductibles)
Tax related 5 to 6 years (rarely less) and caps. The U.S.
Environmental related 2 to 10 years Study found that
Labor related 1 to 2 years of the agﬁ‘eerr(}/ents
Social Security related Often aligned with general, surveyed, 9%

. included a pure
but sometimes more . .

deductible (i.e.,

Fraud Typically not subject to any time limitation the seller is not
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required to indemnify the buyer for losses until the ag-
gregation of losses meet a specified dollar threshold, in
which case the seller is only responsible for losses in ex-
cess of that threshold) and 31% included a “first dollar” or
“tipping basket” deductible (i.e., the seller is not required
to indemnify the buyer for losses until the losses meet a
specified dollar threshold, in which case the seller is re-
sponsible for all such losses). Of the remaining 10%, 5%

of the agreements included no deductible at all, and 5%
included a combination between a pure deductible and

a “first dollar” deductible (i.e., the seller is not required

to indemnify the buyer for losses until the aggregation of
losses meets a specified dollar threshold, in which case the
seller is only responsible for losses in excess of a different,
slightly lower threshold).

Baskets also vary in size. Of the deals that included
baskets, 47% and 41% of the deals analysed in the U.S.
Study had baskets that were between 0.5% and 1% of the
transaction value and less than 0.5%, respectively. Twelve
per cent of the deals included a basket that was between
1% and 2% of the transaction value.

Some deals (approximately half of the deals surveyed
in the U.S. Study) include what is known as a “material-
ity scrape.” Under this approach, generally materiality
or “material adverse effect” qualifiers contained in the
representations are disregarded for all indemnification-
related purposes. Transactions that include baskets typi-
cally do not include a materiality scrape because small or
insignificant claims are not indemnifiable until the basket
is satisfied.

In terms of caps on a party’s aggregate indemnifica-
tion liability, 79% of the deals surveyed in the U.S. Study
included caps that were less than the purchase price, 7%
of the deals were silent, 7% included a cap that was not
determinable, and 7% included a cap that was equal to the
purchase price. Of the deals with determinable caps, 43%
had a cap that was less than 10% of the purchase price.
Fourteen per cent and 17% of the deals included a cap that
was 10% of the purchase price and between 10 and 15%,
respectively. Fourteen per cent of the deals had a cap that
was between 15 and 25% of the purchase price, 4% of the
deals had a cap that was between 25 and 50% of the pur-
chase price, and 9% included a cap that was equal to the
purchase price.

In addition, parties may negotiate to have certain
specified items fall outside of the basket such that they
are indemnifiable from dollar one and may negotiate for
higher caps for these specific items.

B. Canada

In Canada, it is market to include either a deductible
or basket (as described in the background above). It is also
market to include a cap on aggregate damages (with some
carve-outs). Nevertheless, while the basic ground rules are
seldom in dispute, the devil is always in the details.

The Canadian Study shows that tipping baskets ac-
counted for 59% of all agreements and true deductibles

accounted for 14%. Thus, Canadian deals see both de-
ductibles and baskets, but baskets are significantly more
prevalent than deductibles. Of the remainder, 20% pro-
vided for no basket/deductible and 7% used a combina-
tion of thresholds and deductibles. Recall that 44% of the
Canadian Study consisted of asset transactions.

Of the deductible provisions, deductibles ranged from
a low of 0.9% of transaction value to a high of 1.38% of
transaction value, a narrow range. The median deductible
was 1.09% of transaction value—which was more than
double from the 2008 Canadian Study:.

Of the first dollar or tipping basket provisions, they
ranged from a low of 0.01% to a high of 1.21%. The me-
dian was 0.36% of transaction value—approximately the
same as in the 2008 Canadian Study. All else being equal,

a tipping basket is more favourable to the buyer than a de-
ductible. Accordingly, if a tipping basket is used, the seller
arguably should expect a marginally higher proportion of
transaction value than if a deductible is used. Nevertheless,
at face value, the Canadian Study suggests the opposite:
that the proportion of transaction value is significantly
lower with tipping baskets than with deductibles. The like-
ly explanation is that sellers who are in strong negotiating
position can demand both deductibles and higher propor-
tions to transaction value. Eager buyers may be prepared
to be softer on both counts.

Again, the Canadian Study shows various carve-outs
from the general indemnity basket regimes. None of these
carve-outs reached 40% of all purchase agreements. A
fraud exception was highest at 37% (but would probably
be implicit in the remaining 73%). Other exceptions include
intentional breach (23%), due authorization (20%), taxes
(18%), due organization (16%), ownership of shares (21%
after adjustment) and capitalization (25% after adjustment).
Despite these low figures, a case can be made for each of
these carve-outs. They may simply not have been war-
ranted in the transactions included in the survey.

Caps were found in 72% of the agreements. The re-
maining agreements were silent. Of the determinable caps,
26% were equal to the purchase price and 74% were for
less than the purchase price. Specifically, about 14% were
between 50% and the purchase price; 25% were for <10% of
the purchase price and another 18% were for between 25%
and 50% of the purchase price. The median cap (including
caps at the purchase price) was 25% of transaction value
(much higher than the 10% median in the U.S. Study).
Again, caps may be subject to various carve-outs. As in the
case of carve-outs from the general indemnity basket, the
most common carve-out was for fraud (35% expressly).
Notably, Canadian deals provide for a cap equal to the pur-
chase price much more frequently than in U.S. transactions
(Canada 40%; U.S. 9%). In general, Canadian transactions
have significantly higher caps than U.S. transactions, which
probably reflects the smaller average transaction values
in the Canadian Survey and the diminished presence and
influence of private equity sellers in Canada as compared
with their influence in the U.S. market.
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C. Portugal

In Portugal, it is quite common to have a cap on the
aggregate amount of compensation to be claimed in trans-
actions of a certain size. Such cap may be the purchase
price or a smaller amount which the parties agree to—
reaching such an agreement is not always easy and some-
times leads to protracted negotiations between the parties.

D. Sweden

In any deal of any significance, one would expect
to have a de minimis level which must be reached before
claims are indemnified. Such level would most often be
expressed as a basket where the full amount of the claims
is indemnified once a certain de minimis level is reached.
In the European Study, a basket was found to be used in
more than 72% of the purchase agreements but a deduct-
ible only in 13%. It is notable how much more common
a basket is found to be in Europe compared to the U.S.,
where the U.S. Study found a deductible to be used in 59%
of the purchase agreements surveyed.

In the past, it was not unusual to see an uncapped
indemnity for claims under the warranties. However, for
several years now, indemnification in a transaction involv-
ing a going concern most commonly would be capped

Baskets vary considerably depending on the results of due
diligence, acquisition price, etc.

In Brazil, it is also common to include caps on a party’s
aggregate indemnification liability, which usually vary
between 100% of the purchase price and 30%. It is rare
for agreements to have caps that are less than 30% to 50%
of the purchase price. However, when it comes to claims
related to fraud or gross misrepresentation, indemnifica-
tion caps generally are not applicable and the seller has full
liability.

VI. Escrow, Holdbacks, Bank Guarantees and

Warranty Insurance

There are various ways to facilitate and secure collec-
tion of compensation for any claims raised under represen-
tations and warranties. There are the traditional and more
customary means such as holding funds in escrow. As
well, representation and warranty insurance provided by
an insurance carrier has become more common in certain
jurisdictions as a substitute or complement to the seller’s
warranties.

Relevant data in the ABA Deal Points studies may be
summarized as follows:

at below 50% of

. U.S. Study European Study Canadian Study

the purchase price. .
Indeed, it is probably No Securlty NA 34% NA
gair tofsaﬁr that a}lloout No escrow /holdback 14% NA 48%

5./0 of the purchase Escrow /Holdback 85% 37% (escrow) 52%
price is a typical cap.
This is also consistent | Bank guarantee NA 6% NA
with the result of Other security NA 23% NA
the European Study
where the median cap A. United States
was 20%. Eighty-five per cent of the deals surveyed in the 2011
E. India U.S. Study that included a survival provision also included

In most significant deals, de minimis limits and bas-
kets are common. Thus, there would be a de minimis limit,
and a claim below that limit would not be treated as a
valid claim at all. For claims that meet the de minimis limit,
they would have to be accumulated together in a basket,
and once the value of the claims so accumulated reaches
a specified limit, then the purchaser may bring a claim
against the seller. In many cases, this process would be dic-
tated by the sophistication of the parties and the advisors
involved.

Indemnities today are mostly capped. This would
normally vary from 5% to 60% of the purchase price. There
have been a few deals where the cap has been 100% of the
purchase consideration—but this would be quite difficult
to negotiate today.

F. Brazil

A considerable number of M&A purchase agreements
in Brazil include baskets, deductibles and caps. Among
those agreements which include basket concepts, it is fair
to say that more agreements include “tipping basket” de-
ductions rather than pure deductibles, and a few of them
include a mix of a pure deductible and a tipping basket.

an escrow or holdback provision. Of that 85%, 57% pro-
vided that the escrow /holdback was not an exclusive rem-
edy while 24% provided that the escrow /holdback was the
exclusive remedy. The remaining 4% provided that the es-
crow /holdback and earn-out setoff are the exclusive rem-
edies. The average escrow /holdback as found by the 2011
U.S. Study was 9.3% of transaction value, with over 75% of
all agreements that contained an escrow /holdback provi-
sion calling for a holdback/escrow of an amount between
5% and 15% of the transaction value.

In the United States, an escrow /holdback provision
is a negotiation point between the parties and is often re-
quested by a buyer who harbours fears about the seller’s
creditworthiness or ability or willingness to satisfy its in-
demnification obligations after closing. Variation is found
among escrow /holdback provisions with respect to how
and when the escrow /holdback amount is released to the
seller. Depending on the circumstances and negotiation
dynamic, the escrow /holdback amount is either incre-
mentally released over time (often over a period of several
years commensurate with the survival period for the rep-
resentations and warranties), or is released all at once in a
lump sum at the end of the escrow period.
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While very uncommon, as an alternative, in deals
involving non-U.S. companies, the seller will sometimes
ask the buyer to issue a letter of credit to back up its in-
demnification obligations. For instance, in the failed 2005
deal between Unocal Corp. and CNOOC, Unocal asked
CNOOC to provide a bank guarantee to back up its obli-
gations under the agreement.

U.S. companies sometimes avail themselves of rep-
resentation and warranty insurance, which in effect is
an insurance policy that serves as a substitute for an in-
demnification provision where the parties are unable or
unwilling to agree to such a provision. The insurance is
most commonly utilized in deals in which a private equity
firm is the seller and a public company is the buyer. The
reason for this trend is that private equity firms typically
must distribute the proceeds of a sale to investors in short
order (or are pressured to do so) and do not want to be
burdened by a holdback, escrow or partial refund of part
of the purchase price—and public company buyers (who
often require indemnification for at least significant claims,
for obvious economic reasons but also public relations
considerations) can utilize representation and warranty
insurance as a way to navigate negotiating roadblocks
with private equity firms that as a matter of policy will not
agree to provide indemnity.

An example of this dynamic playing out in practice
was private equity firm Apax Partners L.P.’s 2010 sale of
Tommy Hilfiger B.V. to Phillips-Van Heusen Corporation,
a U.S. public company. Representation and warranty in-
surance, however, is not a perfect substitute for customary
indemnification provisions. This is so because the insur-
ance must be negotiated with an insurance company, often
does not cover all possible claims for breaches of represen-
tations and warranties, and can be fairly cost inefficient.
Parties also must discuss who should bear the cost for
such insurance.

B. Canada

The Canadian Study shows that holdbacks or escrows
were present in 52% of purchase agreements, which is
exactly double the proportion in the 2010 Canadian Study
results at 26%. Whether a holdback or escrow (which the
Canadian Study uses as the same) is appropriate in one
transaction is driven by factors that have nothing to do
with what is done in other transactions.

Escrows and holdbacks as a proportion of transaction
value ranged from a low of 3% (in 12% of agreements) to
a high of 25% to 50% (in 12% of agreements). The most
common proportion to transaction value was 5% to 10%
(47% of agreements) and 10% to 25% (23% of agreements).
The minimum proportion was 1.5% of transaction value
and the maximum was 50%. The median figure was 10%
of transaction value. Again, these figures have little to say
about the appropriate proportion to transaction value in a
given transaction.

If an escrow is used, it is important not to mix the es-
crow that may be used for the purchase price adjustment
in respect of closing date working capital with an escrow

needed to cover the seller’s representations and warran-
ties. Separate escrow amounts, using the same escrow
agent and escrow agreement, should be used. Otherwise,

a downward purchase price adjustment will erode the
buyer’s security for the seller’s representations/warranties.

Standby letters of credit (“L/Cs”) are seen more often
in Canadian M&A practice than independent bank guaran-
tees. This is likely a spillover from the prevailing practice
south of the border—where U.S. banks are generally pro-
hibited from providing guarantees in favour of third par-
ties. That said, there is little to choose between a standby
L/C and an independent bank guarantee.

A standby L/C is an extremely flexible tool that can
perform a wide array of useful functions in an M&A
transaction. For example, a seller may have its bank issue
an L/C to the buyer as collateral security for the seller’s
representations /warranties—as a partial substitute for a
prolonged escrow. The L/C may provide that the buyer
can only draw down on the L/C by delivering a certified
copy of one or more arbitral awards in its favour before
expiry date of the L/C. Introducing an L/C may be used to
resolve difficult impasses in negotiations. In another case,
an L/C was issued to cover-off the seller’s 50% portion
of post-closing soil remediation expenses that the buyer
would incur.

Buyers have also used standby L/Cs as security for the
deposit under their purchase agreements (partly because it
is less expensive than setting aside funds). A standby L/C
may be issued as security for the seller’s take-back (“VTB”)
note. The L/C gives the seller the security of having a bank
payment obligation (rather than a pledge of shares or a
subordinate security interest on the assets, which may be
less satisfactory). Posting an L/C spares the buyer from
having to arrange some other, more complex, form of secu-
rity. However, in such case, the buyer sacrifices the ability
to set-off against the VTB note any indemnification claims
it may have arising under the purchase agreement. The
L/C is an autonomous obligation of the bank and is pay-
able against delivery of the documents specified in the L/C
irrespective of any other claims that the buyer may have
against the seller. These are just some of the many potential
uses of an L/C in an M&A transaction.

Insurance to cover the seller’s representations and war-
ranties was in fashion in Canada a few years ago. Perhaps
due to the cost or complexity of putting such insurance
in place, it seems to have receded in the current market.
Occasionally, however, such insurance ideally fits the needs
of the parties.

C. Portugal

Bank guarantees and letters of credit used to be more
commonly used in Portugal in the past, whereas today
escrow is a more popular means to facilitate and secure
collection of compensation for any claims raised under the
seller’s representations and warranties. Representation
and warranty insurance provided by an insurance car-
rier is also seen in certain transactions as a substitute or
complement to seller’s warranties—but again more when
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Portuguese entities are one of the involved subsidiaries
or branches of a group located outside of Portugal and
the structure of the transaction is defined centrally by the
group and not locally.

D. Sweden

Escrow remains the most popular manner to secure
claims on the Swedish market. Certain banks offer effec-
tive services as escrow agents and such banks are therefore
typically engaged as escrow agents. Bank guarantees are
less common due to costs involved. Escrow arrangements
are also considered more straightforward and practical.

In addition, the use of insurance to cover any repre-
sentation and warranty claims has become increasingly
popular. Among others, private equity funds have found
that they can close a fund and terminate any contingent li-
abilities much sooner with an insurance arrangement. The
seller may then remain liable only for an amount equal to
a deductible under the insurance and for an initial period
which may be more limited than the claims period under
an insurance policy. The buyer would direct any claims
under representations and warranties directly to the insur-
er. In the Scandinavian market, insurers have become very
eager to make sure that a policy may be put in place with a
minimal amount of additional work or delay.

E. India

Escrows and holdbacks were fairly common when
India opened up in the early 90s. However, today these are
extremely rare and very difficult to negotiate. This position
has mostly been a function of the market. With India being
a “hot market” for investments over the last decade or so,
escrows and holdbacks have become rare. However, with
the market not being as robust as it used to be, these could
make a comeback. There are also some regulatory chal-
lenges as in principle Indian exchange control regulations
prescribe that all of the consideration should be brought
up-front. Any form of a “deferred consideration” would
require a prior government approval.

F. Brazil

In Brazil, there are multiple accepted manners to
provide the level of comfort expected by the parties in
M&A transactions (escrow, holdback, bank guarantees
and representation and warranty insurance are all seen in
Brazilian deals). Nonetheless escrow accounts and hold-
backs are undoubtedly the mechanisms most commonly
seen. Representation and warranty insurance is not really
used in Brazil.

VIl. Conclusion

As this survey of buyer protection provisions in pri-
vate M&A transactions demonstrates, there is much in
common in the extent of buyer protection provision be-
tween the North America, Europe, India and Brazil. It is
evident that buyers and sellers in all jurisdictions accept
a wide range of provisions dealing with the allocation of
closing risks, sandbagging, survival periods for representa-
tions and warranties, indemnification deductibles, baskets

and caps, escrows and holdbacks—tailored to fit the bar-
gaining strengths of the parties and the needs of the trans-
actions. Doubtless, the wide range of what is found to be
acceptable for these second-tier issues reflects the emphasis
that the parties place on the primary issues: valuation of
the business; price; and overall closing risks.

Endnotes

1. The 2011 U.S. Private Target M&A Deal Points Study is the most
recent of the U.S. M&A market conducted by the American Bar
Association (the “U.S. Study”). The U.S. Study covered transactions
completed in 2008 and including private targets being acquired by
U.S. public companies in transactions material enough to be covered
to those companies to be required to be filed on the U.S. Securities
and Exchange Commission’s Electronic Data Gathering Analysis
and Retrieval system (“EDGAR”). Deals having a transaction size of
less than US$25 million or more than US$500 million were excluded
as were transactions deemed inappropriate for inclusion such as
targets in bankruptcy and reverse mergers. The U.S. Study covered
106 deals and 83% of those were share deals and 17% asset deals.
Source: Business Law International Vol. 12 No. 2 by the International
Bar Association Legal Practice Division.

2. The 2010 European Private Target M&A Deal Points Study is
the most recent of the European M&A market conducted by the
American Bar Association (the “European Study”). In Europe, there
is no publicly available depository for acquisition agreements.
Therefore, lawyers from various law firms throughout Europe
identified share purchase agreements of relevance for the European
Study and data was provided in response to questionnaires. The
European Study covered 97 deals closed in 2008 with a value above
€25 million.

3. The 2012 Canadian Private Target M&A Deal Points Study is the
most recent survey of the Canadian M&A market conducted by the
American Bar Association (the “Canadian Study”). The Canadian
Study analyzes publicly available acquisition agreements for
transactions completed in 2010 and 2011 that involved Canadian
private targets being acquired by Canadian reporting issuers.
Canadian reporting issuers must file versions of the acquisition
agreements on the System for Electronic Document and Analysis
(“SEDAR”) maintained by Canadian securities regulatory
authorities for reporting issuers. The Canadian Study consists of 64
acquisition agreements. Excluded from the sample are transactions
with a deal value under CDN$5 million, transactions where the
target was in insolvency proceedings, transactions involving
related parties, transactions not governed by the law of a Canadian
jurisdiction, and transactions deemed inappropriate for inclusion
for other reasons. The deal size ranged from a low of CDN$5
million to a high of CDN$2.25B. Note that the sample included both
asset and share transactions, with share transactions constituting
approximately 53% of the total and asset transactions 44%.

This article was prepared for a session on “Private
Mergers and Acquisitions—Trends in Buyer’s
Protection,” sponsored by the International Section of
the New York State Bar Association, held on 11 October
2012 in Lisbon, Portugal, and was updated to include
the 2012 Canadian Private Target M&A Deal Points
Study. The panel consisted of Ms. Ana Sofia Batista
(Abreu Advogados, Lisbon, Portugal) and Messrs. Carl-
Olof Bouveng (Advokatfirman Lindahl KB, Stockholm,
Sweden), Wayne D. Gray (McMillan LLP, Toronto,
Canada), Abhijit Joshi (AZB & Partners, Mumbai, India),
Gregory E. Ostling (Wachtell, Lipton, Rosen & Katz
LLP, New York, NY) and Ronaldo C. Veirano (Veirano
Advogados, Rio de Janeiro and Sao Paulo, Brazil).
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