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Summary of Decisions and Statutes
ARBITRATION
26-1. An arbitrator’s determination that an owner
had properly terminated the construction contract was
res judicata and precluded the surety from relitigating
that issue when the owner sued on the performance
bond for completion of the work. Huntington Fire District
v. Steven Handlik Construction Corp., ___ A.D.2d ___, 699
N.Y.S.2d 454 (2d Dep’t 1999).
26-2. As a matter of public policy, Lien Law article
3-A remedies cannot be contractually waived, but that
principle does not vitiate the parties’ agreement to arbitrate contractual disputes. David B. Lee & Company, Inc. v.
Ryan, ___ A.D.2d ___, 698 N.Y.S.2d 377 (4th Dep’t 1999).

ARCHITECTS, ENGINEERS & SURVEYORS
26-3. The seller of a building stated viable causes of
action for common-law or implied indemnification, professional malpractice and breach of contract against a
mechanical engineering firm which negligently
designed a smoke purge system. Exclusive responsibility for the design of the system had been delegated by
the seller to the engineer. The buyer’s loss, for which it
sought damages from the seller, was actually caused by
the negligence of the engineer, thereby entitling the seller to indemnification. 17 Vista Fee Associates v. Teachers
Insurance and Annuity Association of America, 259 A.D.2d
75, 693 N.Y.S.2d 554 (1st Dep’t 1999).

INDEMNITY
26-4. While the validity of partial indemnity agreements appears to be unsettled under New York law, a
construction manager’s claim for partial contractual
indemnification from a subcontractor, whose employee

was injured after falling from a scaffold, could not be
resolved until it was determined whether and to what
extent the construction manager was negligent. Only
then could an allocation of liability be made, if necessary. As a matter of public policy, General Obligations
Law section 5-322.1 precludes the enforcement of agreements to indemnify against the promisee’s own negligence in connection with construction projects. Common-law indemnification requires proof that the
negligence of the proposed indemnitor in some way
caused or contributed to the accident for which the
indemnitee was held liable to the injured party solely
because of some obligation imposed by law on the
indemnitee. In order to enforce contractual indemnification, the indemnitee need only establish that it was itself
free from any negligence and was held liable solely by
virtue of a statutory obligation, irrespective of the negligence of the indemnitor. Correia v. Professional Data Management, Inc., 259 A.D.2d 60, 693 N.Y.S.2d 596 (1st Dep’t
1999).

INSURANCE
26-5. The concrete slab on the fifth floor of a building under construction was defective and had to be
removed. In addition to removing the concrete slab
itself, it was necessary to remove and reinstall heating,
ventilating and air conditioning ductwork, electrical fixtures, and plumbing. Furthermore, the full height of the
building had to be shored during the corrective work.
The District Court rejected the contractor’s contention
that the defective installation of the concrete “physically
damaged” the building as a whole because the concrete
was incorporated within the larger structure. Accordingly, the “ensuing loss” exception to the builder’s risk
insurance policy exclusion against coverage for faulty or

defective workmanship did not afford coverage for the
cost of any of these repairs. Laquila Construction, Inc. v.
Travelers Indemnity Company of Illinois, 66 F.Supp.2d 543
(S.D.N.Y. 1999).

LABOR LAW §§ 200, 240, 241
26-6. A carpenter was injured after jumping about
six feet from a stalled freight elevator to the floor below
under circumstances which did not constitute an emergency. The Court of Appeals held that the carpenter’s
conduct was unforeseeable and superseded any alleged
negligence of defendants, thereby foreclosing his Labor
Law section 200 claims. Egan v. A.J. Construction Corp.,
___ N.Y.2d ___, ___ N.Y.S.2d ___, 1999 WL 1202226
(1999).
26-7. A construction worker was injured while
working on a floating raft secured to a land-based structure. The First Department held that federal maritime
law does not preempt the strict liability provisions of
Labor Law section 240(1). This decision conflicts with
the position adopted by the Second Department. Cammon v. City of New York, ___ A.D.2d ___, ___ N.Y.S.2d
___, 1999 WL 1081544 (1999).
26-8. A divided panel of the Fourth Department
affirmed summary judgment for a roofer injured when
he slid 25 to 30 feet down a frost-covered roof while
unloading felt. His pants snagged on nails, preventing
him from falling off the roof. The majority concluded
that the roofer’s slide was caused by the effects of gravity, invoking liability under Labor Law section 240(1).
Striegel v. Hillcrest Heights Development Corp., ___ A.D.2d
___, 698 N.Y.S.2d 379 (1999).
26-9. Owners of one- and two-family residences are
exempt from Labor Law sections 240(1) and 241(6)
unless they direct or control the work being performed.
Labor Law section 200 liability is imposed where the
owner supervises or controls the work performed or has
actual or constructive notice of the unsafe condition
which allegedly causes the accident. Murray v. South End
Improvement Corporation, ___ A.D.2d ___, 693 N.Y.S.2d
264 (3d Dep’t 1999).

PUBLIC CONTRACTS
26-10. Section U of the New York City public works
construction contract includes utility interference work
within the specifications for public work, obligates the
apparent low bidder to negotiate directly with the
respective utilities to achieve a prompt resolution of economic issues related to the utility interference work, and
compels the apparent low bidder and the utilities to
engage in expedited and binding arbitration conducted
by the American Arbitration Association if a dispute
cannot otherwise be resolved. The contract is awarded
based on the lowest responsible bid for the public work
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alone. The First Department concludes that Section U
does not impermissibly impose preconditions on the
competitive bidding process within the context of General Municipal Law section 103(1). General Contractors
Association of New York, Inc. v. Tormenta, ___ A.D.2d ___,
696 N.Y.S.2d 155 (1999). See Public Contracts 25-12, Construction & Surety Law Newsletter (Fall 1999).

PRINCIPAL AND SURETY
26-11. Interpreting State Finance Law sections 137(3)
and (4), the Court of Appeals concluded that the oneyear limitations period on a payment bond issued in
connection with a public works project commences
when a subcontractor demands final payment from the
general contractor and 90 days have passed since the
subcontractor ceased work on the project. This statutory
limitations calculation cannot be altered by the terms
and conditions of the subcontract. Windsor Metal Fabrications, Ltd. v. General Accident Insurance Co. of America, 94
N.Y.2d 124, 700 N.Y.S.2d 90 (1999).
[Query: Can the limitations calculation be altered by
the terms and conditions of the payment bond itself?]
26-12. The surety on a payment bond was liable to
unpaid subcontractors even though the subcontracts
designated the general contractor as agent of the owner
for payment. The payment bond contains an unqualified promise to pay any claimant having a direct contract with the general contractor. That promise is subject
to defeasance by certain conditions subsequent. The
agency status of the general contractor according to the
subcontracts does not preclude the unpaid subcontractors’ claims against the general contractor for unjust
enrichment, and to the extent this contractual arrangement would cut off the subcontractors’ mechanics’ lien
claims, it violates public policy. Blandford Land Clearing
Corp. v. National Union Fire Insurance Co., ___ A.D.2d ___,
698 N.Y.S.2d 237 (1st Dep’t 1999).

STATUTES
26-13. Chapter 458 of the Laws of 1999 amends Section 220(3-a) of the Labor Law to prescribe that a weather-proof sign, setting forth all wage rates and supplements in plain English, be posted by the contractor and
every subcontractor on public works projects at the site
where the work is performed. Effective March 6, 2000.
26-14. Chapter 521 of the Laws of 1999 adds Section
7308 to the Education Law and requires mandatory continuing education for architects as a condition to practice in the State and as a condition for issuance of a certificate of registration. Effective January 1, 2000.

SUBROGATION
26-15. A burst water pipe damaged a building under
construction. The anti-subrogation rule did not protect
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defendant plumbing subcontractors who were not
named as insureds on the builder’s risk policy and who
merely had insurable interests covering their own work
as incorporated into the building. The insurer’s subrogation claims against them were limited only to the
extent of defendants’ insurable interests. St. Paul Fire &
Marine Insurance Company v. L.E.S. Subsurface Plumbing
Company, Inc., ___ A.D.2d ___, 699 N.Y.S.2d 31 (1st Dep’t
1999).

WORKERS’ COMPENSATION
26-16. The right to commence a third-party action
against responsible parties is forfeited and statutorily
assigned under Workers’ Compensation Law section

29(2) to the workers’ compensation carrier which pays
benefits pursuant to an award, unless the injured worker commences such action within the statutorily prescribed period and within 30 days after the insurance
carrier delivers written notice in strict conformity with
the statute. Allocation between the injured worker and
the insurance carrier of the proceeds of any recovery
from such a third-party action is also statutorily prescribed, but following the assignment, the absolute
ownership of the action and the right to dispose of it at
any stage belongs to the assignee. Treadway v. Agricultural Insurance Company, Inc., ___ F.Supp.2d ___, 1999 WL
649056 (S.D.N.Y. 1999).

Save the Dates!!!

New York State Bar Association

TORTS, INSURANCE AND
COMPENSATION LAW SECTION

Fall Meeting
September 21-24, 2000
Kiawah Island Resort
Kiawah Island, South Carolina
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NYSBACLE

Publications

Products Liability in New York:
Strategy and Practice
Products Liability in New York: Strategy and Practice is a comprehensive,
practical guide for instituting or defending a products liability case. All
aspects of handling a products liability case—from both the plaintiff’s and
the defendant’s perspectives—are covered in this landmark text.
Edited by Neil A. Goldberg, Products Liability in New York: Strategy and
Practice is written by some of the leading practitioners in the field. Fact patterns from actual cases, some of which were handled by the authors, are
used to illustrate what constitutes design or manufacturing defects, failureto-warn liability and other features unique to a products liability case.
The seasoned authors of individual chapters share the strategies and tactics they have used successfully in handling products liability cases. Any
attorney who is or may be involved in such a case, regardless of his or her
experience, will benefit from this practical reference. Periodic supplements
will make this book even more valuable.

Contents:
Elements of a Plaintiff’s Case • The
Law of Manufacturing and Design
Defect Liability • Liability for Failure to Warn under New York Law
• A Critical Analysis of On-Product
Warning Theory • Discovery/Pretrial Issues • Corporate Discovery
Strategy in Complex Products Liability Litigation in Federal Court
• Successfully Defending Products
Liability Cases • Defending the
Design Defect Case: Strategic Considerations • Modern Techniques in
Demonstrative Evidence • Utilization of Industry Standards in New
York Products Liability Litigation •
Issues Unique to Automobile and
Crashworthiness Litigation • Evidentiary Issues Unique to Products
Liability Litigation • Culpable Conduct/ Comparative Fault Issues as
Applicable to a Products Liability
Case • Procedural Issues Unique to
a Products Liability Lawsuit: Collateral Estoppel, Statute of Limitations
and Jurisdiction • How to Utilize
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an Expert Witness in Products Liability Litigation • Accident Reconstruction and Demonstrative Evidence: New Techniques and
Developments • Preparing a Challenge to the Admissibility of Expert
Testimony in the Federal and State
Courts of New York • A Cost-Effective Approach to Defending Products Liability Litigation • Contribution, Indemnification and
Settlement Issues in Products Liability Actions • Addressing Insurance Coverage Issues Specific to
Products Liability Litigation • The
Jury’s Perspective in Products Liability Litigation: The Role of Communication Theory • The Preemption Issue, the Government
Contractor Defense, Market Share
Liability and Other Developing
Issues • Motions In Limine in New
York Products Liability Litigation •
The Seventh Juror’s Approach to
Cross-Examination in the PostDaubert Era

Editor
Neil A. Goldberg, Esq.
Saperston & Day, PC
Buffalo, NY

1997 • 1,016 pp., hardbound
• PN: 4197

List Price: $115 (incls. $8.52 tax)
Mmbr. Price: $95 (incls. $7.04 tax)

To order
Call 1-800-582-2452
Source code: cl1051

New York State
Bar Association

NYSBA Construction & Surety Law Newsletter | Spring 2000 | Vol. 26 | No. 1

NYSBACLE

Publications

Preparing For and Trying the
Civil Lawsuit
In this valuable book, 20 of New York State’s leading trial practitioners
reveal the techniques and tactics they have found most effective when trying a civil lawsuit.
The new practitioner will benefit from the comprehensive coverage of
this book. A thorough discussion of pretrial preparation and investigation
will aid the attorney in obtaining an advantageous settlement even if the
case never goes to trial. Numerous practice tips from some of the leading
practitioners in New York State provide excellent background for representing your client whenever your case goes to trial.
Especially helpful are excerpts from actual trial transcripts, which illustrate the effectiveness of certain lines of questioning. Experienced trial
attorneys will benefit by supplementing and reinforcing their own methods of practice. Periodic Supplements make this book even more valuable.

Contents:
Pleadings and Motions Directed to the
Pleadings • Disclosure • Investigation
of Case and Use of Experts •
Ethical/Good Faith Obligations of
Insurance Counsel
• Settlement • Selecting the Jury
• Motions In Limine/Opening Statements • Direct Examination of Lay Witnesses • Cross-Examination of the Lay
Witness • Direct Examination of the
Technical/Medical Witness
• Cross-Examination of the Technical/Medical Witness • Use of Demon-

strative Evidence During Trial
• Summations • Jury Instructions
• Post-Trial Motions • Strategies and
Tactics in the Wake of Tort Reform •
The Conduct of the Deposition: Some
Guidelines and Ground Rules

1987; Supp. 1997 • 448 pp.,
hardbound • PN: 4195

List Price: $95 (incls. $7.04 tax)
Mmbr. Price: $80 (incls. $5.92 tax)
(Prices include the 1997 Supplement)

Editors-in-Chief
Neil A. Goldberg, Esq.
Saperston & Day, PC
Buffalo
Gregory P. Joseph, Esq.
Fried Frank Harris Shriver &
Jacobson
New York City

“This publication should be on the desk of
every litigator, young and old alike. . . . It
thoroughly examines the litigation process
from the pleading stage to post-trial
motions with insightful comments from a
host of distinguished practitioners.”
Henry G. Miller, Esq.
Clark, Gagliardi & Miller
White Plains

About the 1997 Supplement
Editor-in-Chief
Neil A. Goldberg, Esq.
In addition to case and statutory law updates, the 1997 cumulative
supplement expands the coverage of the original text with additional
sample testimony and practice tips.

1997 • 240 pp., softbound • PN: 51956

List Price: $55 (incls. $4.07 tax)
Mmbr. Price: $45 (incls. $3.33 tax)
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To order
Call 1-800-582-2452
Source code: cl1052

New York State
Bar Association
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New York State Bar Association
CLE Seminar Coupon Plan
The New York State Bar Association can help guarantee for
two years your own, your
office’s or your firm’s CLE
seminar budget with our twoyear seminar coupon book
plan. Pay as little as $95 for
any NYSBA CLE seminar for
the next two years . . . price
guaranteed! Save on the current registration fee structure
and beat any seminar fee
increase in the next two years
while choosing from upwards
of 75 seminar topics over a
two-year period.
Order your economical, flexible
coupon book guaranteeing your
NYSBA CLE seminar fees by calling our toll-free number, 1-800-5822452 (in Albany and surrounding
areas, dial 463-3724) and charging
your purchase on American Express,
Discover, MasterCard or VISA.
For further information or a seminar
schedule, call our toll-free number.

Here’s how the NYSBA CLE Coupon Book works:
•

Books of five or ten individual passes may be purchased at any time.

•

Each individual pass is valid for any seminar (except for multi-day programs) occurring
within the two years between the book’s purchase date and expiration date. For multi-day
programs, please call our Registrar’s Office for instructions on using the passes. They are
“bearer-type” passes, which means, once purchased, anyone can use them. You may use the
passes for our half-day programs, video replay sessions and individual Practical Skills seminars, but their most advantageous use will be toward our seminar offerings which are one full
day in length and price.

•

There is no limit on the number of books an individual, firm or office may purchase, but all
individual passes must be used for seminars occurring by the expiration date or they become
void. Passes are not replaceable if lost.

•

You will continue to learn of our seminar offerings via publicity flyers, NYSBA’s Internet
Connection and our Fax-on-Demand Service; simply attach the pass to the completed, standard program registration form included with each notice and mail to our CLE Registrar in
advance. You are paid-in-full for that seminar! If you plan to use the pass as a “walk-in,”
please call our Registrar’s Office to verify that the program date or location has not been
changed.

•

Passes are valid for any NYSBA seminar presented or co-sponsored by the Association’s
Committee on Continuing Legal Education. Passes are not valid for NYSBA Annual Meeting functions or NYSBA Section meetings. No refunds are available for books or for unused
or expired passes. Also, partial refunds are not available if a nonmember purchaser of a book
becomes an Association member during the two-year life of the book.

•

If you register in advance for a seminar using a pass and find that you must cancel, our
normal cancellation policy applies: a replacement pass will be sent to you if we receive
notice by 4:30 p.m. on the day before the date of the program for which you have registered.
If you do not cancel and do not attend the program, a complete set of the program’s materials will be forwarded to you in consideration of the seminar pass. Again, passes must be
used for CLE seminars occurring before the passes’ expiration date or they become void.

Here’s how you save as a Coupon Book purchaser:*
NYSBA Member

Non-NYSBA Member

Number of Seminar Discount Passes in Book

5

5

10

Total Fees for that Number of Full-Day Seminars if No
Discount Available

$650
$1300
(based on regular member
registration fee of $130
per program)

$925

$1850

Total Fees With Discount Passes (Cost of Book)

$500

$950

$775

$1500

Your Cost Per Full-Day Program With Discount Passes

$100

$95

$155

$150

Your Total Savings Off Regular Full-Day Seminar Fee

$150

$350

$150

$350

10

(based on regular
non-member registration
fee of $185 per program)

* Once these bearer-type passes are purchased, anyone can use them.
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Looking for a new position?
• Create your own Public Profile online – FREE*
• Confidential listings also available
• Exclusive database of current advertised legal positions
• Discounts for New York State Bar Association members
* For NYSBA members

www.nysba.org/lawmatch

Need to fill a position?
• Review an unlimited number of resumes – FREE
• Post classified ads for legal positions online
• Have qualified resumes on your desk – in seconds
• SearchAlert feature automatically notifies you of new qualified candidates
• Discounts for New York State Bar Association members

Call 1.800.529.6282
for details.

New York State
Bar Association
Operated and maintained by Lawmatch™A NYSBA-sponsored program.
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