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The older I get, the more 
often I am reminded how “time 
fl ies.” It truly seems like just 
last week (it was really June of 
2011) that I settled into my role 
as Chair-elect of the Section 
and just yesterday (it was really 
June of 2012) that I took over as 
Chair. To say that even now, as 
another year has gone by and 
my term has come to an end, the 
time has gone by in a fl ash is an 

understatement.

Of course, a big reason for this has been the people 
I have been fortunate enough to work with as Chair. 
Whether Past Chairs Al Feliu, Mairead Connor, Don 
Sapir and many others; our new Chair Jon Ben-Asher; 
the other offi cers this past year (Ruth Raisfeld and 
Willis Goldsmith); our Executive Committee members; 
or, perhaps most importantly, our NYSBA Liaison Beth 
Gould, to a person they were endlessly supportive, 
immensely helpful, and a pleasure to work with. From 
this vantage point, I have been constantly reminded of the 
collegiality that marks our Section.

On a more substantive note, I fi rmly believe the 
Section had yet another outstanding year. We hosted 

Message from the Outgoing Chair

very successful CLE programs both in conjunction with 
our Fall Meeting and the Bar’s Annual Meeting, as well 
as several stand-alone programs. We continue to make 
strides with respect to Committee activities. We will soon 
have completed a Handbook for new Committee Chairs. 
Our mentoring program has had a great start and we 
enter our second year with a new group of mentors and 
mentees. And our Diversity Initiatives are really “paying 
off,” not only in terms of NYSBA recognition, but far 
more importantly in the addition of new members from 
very diverse backgrounds, especially on our Executive 
Committee. 

I suspect like most Chairs at the end of their terms, 
I reach this point with mixed emotions. In many ways, I 
am sorry to see this time come to an end. But at the same 
time I am excited about the promise that accompanies the 
next wave of leadership as it takes over. 

In closing, my thanks to all who helped me this past 
year (those named above and so many others), and “best 
wishes” to Jon, Willis, Ron Dunn, and Sheryl Galler as 
they prepare to take the Section to even greater heights.

John Gaal 

Request for Articles

www.nysba.org/LaborJournal

If you have written an article you would like considered 
for publication, or have an idea for one, please contact 
the Labor and Employment Law Journal Editor:

Allan S. Bloom
Paul Hastings LLP

75 East 55th Street
New York, NY 10022

allanbloom@paulhastings.com

Articles should be submitted in electronic document format 
(pdfs are NOT acceptable), along with biographical 
information.



NYSBA  Labor and Employment Law Journal  |  Summer 2013  |  Vol. 38  |  No. 2 5    

Commissioner Chai Feldblum. Commissioner Feldblum 
discussed issues arising under the ADA with her trade-
mark insight, directness and humor. Many thanks to 
Orrick Herrington & Sutcliffe for hosting, and for arrang-
ing the excellent catering. Jill and Wendi have also been 
working to recruit our Diversity Fellows. Based on their 
efforts, our Section received a NYSBA Diversity Chal-
lenge Award for 2012-13. 

Rachel Santoro and Genevieve Peeples have done 
great work chairing our New Lawyers Committee. They 
continue to oversee our Mentoring Program, which 
matches mentors and mentees based on practice area, 
geography, and other commonalities. Genevieve and Ra-
chel would like to expand the program, and so welcome 
Section members who would like to serve as mentors. 
The Committee organized a successful reception at Paul 
Hastings in June with Magistrate Judge James C. Francis 
(S.D.N.Y.). Judge Francis spoke with candor and wisdom 
about employment litigation and professional civility. 
The Committee is also surveying mentors and mentees to 
get their feedback about their experiences in the Mentor-
ing Program, and how it could be improved. 

Thanks to the Communications Committee, chaired 
by Mark Risk and Jim McCauley, our Section website is 
thriving. Mark and Jim welcome your contributions and 
news of committee activities, so please contact them with 
your ideas and copy. The Committee has posted CLE 
papers from recent Section conferences on the website, 
arranged by subject, and is seeking additional bloggers. 
Meanwhile, NYSBA is revamping its overall website, 
with a new look, which should be online this fall.

Our substantive law Committees have been particu-
larly active. For example, the ADR Committee (headed 
by Abigail Pessen, John Higgins and Joni Kletter) orga-
nized a program on mandatory arbitration in class ac-
tions, with Magistrate Judge Robert Levy (S.D.N.Y), Ted 
Rodgers, and Adam Klein. Thanks to Nixon Peabody for 
hosting. Also, thank you to Glenn Doherty for his work 
over the years as Committee co-chair. The Equal Employ-
ment Opportunity Law Committee (Chris D’Angelo and 
David Fish) met in March, to hear EEOC Supervisory 
Attorney Nora Curtin speak about the agency’s enforce-
ment efforts. 

Earlier this year, Bruce Levine, who for many years 
was co-chair of the Labor Relations Law and Practice 
Committee, stepped down. Thanks so much to Bruce for 
his many contributions to the Section. Allyson Belovin 
has succeeded Bruce as co-chair.

Labor and employment 
lawyers are lucky. Every day we 
get to learn about the workplace, 
immerse ourselves in the criti-
cal legal, economic and human 
issues our clients face, advocate 
for them in taxing confl icts, and 
work toward solving their prob-
lems. Our work has drama and 
meaning, and we always have 
good stories to bring home. 

We are particularly lucky 
in our Section, because this is a place where we can 
learn from the lawyers who in another context might be 
our opponents. We have a tradition of ensuring that all 
constituencies are valued in our activities, and we place 
a particular value on collegiality. This allows us to at 
least hear the other side’s perspective, learn from it, and 
become better lawyers. 

Starting my year as Section Chair, I am lucky to have 
learned over the past two years from John Gaal and Al 
Feliu, who have done a huge amount to re-energize our 
Section and move it forward. Section Secretary Ruth 
Raisfeld was always a source of creativity and ideas. This 
coming year, I am glad to be able to work with Chair-
elect Ron Dunn, our new Secretary Willis Goldsmith, and 
Secretary-elect Sheryl Galler. And our NYSBA Liaison, 
Beth Gould, is extraordinary in every way, masterfully 
handling the always complicated logistics for our meet-
ings, communications and fi nances. She is always orga-
nized and calm, and never loses her sense of humor.

Most importantly, we are lucky for the hard work 
of our Section’s Committees. Since the last issue of the 
Journal, they have been active and productive. Some 
highlights:

In June, our CLE Committee, chaired by Seth Green-
berg and Sharon Stiller, presented live and webcast pro-
grams on Employment Law for the General Practitioner 
and Corporation Counselor, in Albany and New York. 
Seth and Sharon have also been putting the fi nal touches 
on our Fall Meeting, October 4–6, at Niagara-on-the Lake, 
Ontario. Come for three days of incisive CLE, socializing 
and recreation. (Remember, you’ll need a passport.) The 
CLE Committee is also seeking to sponsor new stand-
alone programs, including those with other Sections. 

The Diversity and Leadership Development Commit-
tee, chaired by Jill Rosenberg and Wendi Lazar, spon-
sored a well-attended reception in March with EEOC 

Message from the Incoming Section Chair
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the impact of class actions, and the implications of
e-discovery for employment litigation. 

 Our Section prides itself on its openness to our mem-
bers’ contributions and new ideas. I hope you will join a 
Committee, write an article for the Journal, or post on our 
website. I encourage you to consider what you would 
like from the Section, what you can contribute, and 
what you think we can do better. Feel free to contact me 
either by phone ((212) 321-7075) or e-mail (jben-asher@
RCBALaw.com) with your ideas or questions. 

Jonathan Ben-Asher

Over my year as Chair, I want to focus on increasing 
the active participation in Section activities of all con-
stituencies, with a special emphasis on recruiting lawyers 
from the in-house, employee, union and governmental 
sectors, as well as new and diverse lawyers. I would also 
like to foster discussion of some of the new and challeng-
ing issues that are reshaping labor and employment law: 
the outsourcing and off-shoring of technical, professional, 
customer service and so much other work; the increasing 
use of independent contractors; the rise of social media 
as a benefi t and peril to both employers and employees; 
the diffi cult position of unions, particularly in the public 
sector; the changing demographics of the workforce, in 
gender, race and age; and the prevalence of arbitration, 
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II. Circuit Split
The federal circuit courts that have considered CFAA 

in the employment context may be grouped into those 
favoring a broad application and those favoring a more 
narrow application. The First, Fifth, Seventh, and Elev-
enth Circuits have ruled that the language of the Act is 
broad enough to encompass “the situation in which an 
employee misuses employer information that he or she 
is otherwise permitted to access.”9 The Fourth and Ninth 
Circuits have ruled “that the statute does not reach the 
mere misuse of employer information or violations of 
company policies.”10 These two sets of rulings have been 
coined the “broad approach” and the “narrow approach,” 
respectively.  

The courts applying the “broad approach” have relied 
on “agency” principles to rule that the Act applies when 
employees use their access to their employers’ computers 
in contravention of their employers’ interests.11 Accord-
ing to those courts, an employee who uses his authorized 
access for purposes other than those aligned with his em-
ployer’s interests is accessing his employer’s computers 
without authorization. Stated differently, the courts apply-
ing the “broad approach” have determined that employ-
ees who violate their duty of loyalty to their employers 
also have violated CFAA.12 Other courts have applied the 
“broad approach” when an employee is alleged to have 
violated his employer’s computer use policy or employee 
handbook, determining that such actions are deemed to 
exceed the employee’s authorized access under the Act.13 
This latter interpretation arguably poses a signifi cant 
fl oodgate issue for the federal courts because routine com-
puter use by employees may exceed their authorization 
under their employers’ computer use policies.14 Whatever 
the rationale, the “broad approach” permits the applica-
tion of CFAA to current and former employees who were 
authorized to access their employers’ computers during 
the term of their employment but who, as alleged by their 
employers, exceeded their authorized access.  

Conversely, the courts applying the “narrow ap-
proach” have relied on three general rationales in declin-
ing to extend CFAA to employees. First, the courts have 
differentiated initial access from later use, determining 
that CFAA does not prohibit misuse or misappropriation; 
rather, it merely prohibits improper access by employees. 
Second, since CFAA is primarily a criminal statute, courts 
have noted that ambiguities should be interpreted nar-
rowly pursuant to the rule of lenity.15 Third, courts apply-
ing the narrow approach point out that the plain language 
of the statute and the legislative history show that Con-

The Computer Fraud and Abuse Act (CFAA or “the 
Act”)1 is mainly a federal criminal anti-hacking statute 
enacted in the 1980s to provide federal court jurisdiction 
to prosecute attacks from computer hackers.2 The Act 
prohibits a list of computer crimes involving the unau-
thorized access to computer systems.3 In addition to its 
criminal provisions, the Act also provides a civil cause of 
action.4 Employers have been asserting civil CFAA claims 
against former employees, alleging that those employees 
violated the Act by accessing and retaining information 
to be used to compete against the former employer in 
the future. The Act’s civil provisions enable employers 
to bring what essentially are common law misappropria-
tion claims in federal court. Using the Act to prosecute 
disloyal employees arguably tests the boundaries of the 
Act, calling for examination of its purpose and targeted 
audience. 

I. CFAA’s Apparent Ambiguity 
An increasing number of employers are fi ling claims 

for CFAA violations in situations where employees alleg-
edly took confi dential information from their employers’ 
computer systems, where the employees allegedly lacked 
authorization to access such information or exceeded their 
authority in accessing such information. Although the Act 
was designed to prohibit third-party hacking, CFAA also 
may apply to an individual who “intentionally accesses 
a computer without authorization or exceeds authorized 
access, and thereby obtains…information from any pro-
tected computer.”5 A computer is a “protected computer” 
under the Act when it “is used in or affecting interstate or 
foreign commerce.”6 Given this defi nition, many em-
ployers’ computers will qualify as protected computers 
under the Act. As applied to employees, CFAA seemingly 
imposes liability against an employee who acts “without 
authorization” or who “exceeds authorized access”7 when 
accessing his employer’s computers. The Act defi nes 
“exceeds authorized access” as “to access a computer 
with authorization and to use such access to obtain or 
alter information in the computer that the accesser is not 
entitled so to obtain or alter.”8 The Act does not, however, 
defi ne “without authorization.” The apparent ambigu-
ity of these terms (“without authorization” and “exceeds 
authorized access”) as defi ned by the Act has led to a split 
among the federal circuit courts. The courts have wrestled 
with these terms, trying to balance the Act’s focus on third 
party hackers with the plain meaning of “without autho-
rization” and “exceeds authorized access.” In applying 
the Act to the employer-employee relationship, the courts 
have reached confl icting results.  

Disloyal Employees Under the Computer Fraud and Abuse 
Act: Recent Splits of Authority Within the Second Circuit
By Stephen W. Aronson and Ian T. Clarke-Fisher
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fi dential information in violation of a written Intellectual 
Property Agreement (the “IPA”) which included language 
that the employee “shall have access to such confi dential 
information solely for performing the duties of [the em-
ployee’s] employment….”21 There was no dispute that the 
former employee had permission to access his employer’s 
computers during his employment. The employer argued 
that, even though the employee had lawfully accessed 
the employer’s computers during his employment, his 
retention of information following the end of his employ-
ment resulted in a violation of the IPA, and effectively 
retroactively rescinded the employee’s once lawful access. 
Essentially, the employer argued that any actions taken by 
the employee after his employment that were not solely 
for his employer were in violation of the IPA. Thus, such 
actions were without authorization or in excess of the em-
ployee’s authorized access. The alleged breach of the IPA 
was determined by the court to satisfy CFAA. 

In reaching its decision to apply the “broad ap-
proach,” the Amphenol court explained: “[Employee] did 
not hack into [employer’s] computer system to obtain 
information nor did he access [employer’s] information in 
the ordinary course of his duties. Until the second circuit 
determines that the CFAA does not encompass this al-
leged misconduct [misappropriation], the court concludes 
that it is appropriate to deny the motion to dismiss.”22 
Notably, this holding references the varying decisions and 
rationales among the district courts within the Second 
Circuit and beyond, and in so doing, applied the “broad 
approach” without explicitly weighing the merits of either 
approach.

In contrast, the JBCHoldings court, which issued 
its decision only a week before the Amphenol decision, 
analyzed the varying approaches of CFAA as applied 
to employee misappropriation cases, determined under 
similar facts that the narrow approach should apply, and 
dismissed the CFAA count.23 The relevant facts are similar 
to the allegations in Amphenol: the defendants allegedly 
misappropriated information from their employer in 
violation of the employer’s electronic media policy.24 The 
court decided to apply the “narrow approach” based not 
only on Congressional intent and the plain language of 
the Act, but also on general policy considerations. The 
court explained that applying CFAA in such a broad-
based manner so as to encompass allegations of employee 
misuse is unnecessary as there exist multiple claims that 
cover these areas, both in contract and tort, and “because 
computers today are ubiquitous, the broad reading of the 
CFAA would permit such localized wrongs—breaches of 
contract, in form or substance—to be litigated in federal 
court.”25 The court concluded that the alleged actions, 
although arguably in violation of the plaintiff’s computer 
media po licy, did not amount to a claim under CFAA “be-
cause an employee does not ‘exceed authorized access’ or 
act ‘without authorization’ when she misuses information 
to which she otherwise has access.”26 

gress intended to address outside computer hacking and 
not to provide federal jurisdiction to protect trade secrets 
or address misappropriation of properly obtained materi-
als.16 Thus, the “narrow approach” confi nes the applica-
tion of the Act to those more egregious instances where 
a former employee truly went outside the scope of his 
authorization or was never authorized to begin with, and 
differentiates between an employee’s access and later use 
of appropriated information. 

While the current split among the circuit courts is 
clear and the potentially broad application of CFAA to 
virtually every employee who uses a computer is rec-
ognized, neither the United States Supreme Court nor 
Congress has yet to address these issues. In fact, following 
a recent Ninth Circuit decision the U.S. Solicitor General 
declined to petition for certiorari. Following the Fourth 
Circuit decision, a petition for certiorari was fi led but, in 
January of 2013, the petition was dismissed at the parties’ 
request as they apparently reached a settlement. In the 
Second Circuit, the scope of CFAA remains undecided 
and the Act’s application continues to be a tool, at least at 
the pleading stage, for employers to bring actions in fed-
eral courts and to address alleged employee wrongdoing 
with respect to the employers’ computer systems.   

III. Recent District Court Decisions Within the 
Second Circuit

While the Second Circuit has not yet ruled on the 
scope of CFAA in the employment context, district 
courts within this Circuit have done so with increasing 
frequency and varied results. Some district courts have 
used the “broad approach” and permitted claims under 
CFAA for alleged violations of an employer’s computer 
usage policies, while other courts have adopted the 
“narrow approach” and prohibited such claims against 
former employees sounding primarily in misuse and 
misappropriation.17 

In March 2013, district courts within the Second 
Circuit issued two decisions, one in the U.S. District 
Court for the District of Connecticut and the second in 
the U.S. District Court for the Southern District of New 
York, which interpreted CFAA in differing and, arguably, 
confl icting manners.18 In Amphenol Corp. v. Paul,19 the 
Connecticut court denied a former employee’s motion to 
dismiss his former employer’s claim, ruling that CFAA 
could apply to an employee who allegedly misappropriat-
ed computer information even though he had authoriza-
tion through the course of his employment to access such 
information (the “broad approach”). In JBCHoldings NY 
LLC v. Pakter,20 the New York court granted the defendant 
employee’s motion to dismiss, ruling that CFAA could 
not apply to the mere misuse of employer information or 
violations of an employer’s computer policies (the “nar-
row approach”). 

In Amphenol Corp. v. Paul, the plaintiff employer 
alleged that the defendant former employee accessed con-
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downloaded an employer’s confi dential information, emailed it to 
his personal account, and provided that information to employer’s 
competitor was not liable under CFAA); United States v. Nosal, 676 
F.3d 854, 863 (9th Cir. 2012) (en banc) (ruling that “the CFAA does 
not extend to violations of [employee] use restrictions,” where 
employee of executive search fi rm used employer’s information, 
in violation of a non-compete agreement, to set up competing 
executive search fi rm).

11. See Int’l. Airport Ctrs., L.L.C. v. Citrin, 440 F.3d 418 (7th Cir. 2006).

12. Id. at 420-21. 

13. United States v. Rodriguez, 628 F.3d 1258, 1263-64 (11th Cir. 2010); EF 
Cultural Travel BV v. Explorica, Inc., 274 F.3d 577, 581 (1st Cir. 2001). 

14. The criminal component of the act has likewise received signifi cant 
press in recent months following the tragic suicide in January, 
2013, of Aaron Swartz, an internet activist, who was facing felony 
charges under the CFAA as a result of attempts to download 
academic articles from JSTOR. Following Mr. Swartz’s death, 
there has been an outcry among certain communities and groups, 
including the ACLU, to reconsider the CFAA. See https://www.
aclu.org/secure/help-protect-the-next-aaron-swartz.  

15. The rule of lenity directs courts to construe statutory ambiguities 
in criminal statutes in the defendant’s favor. See U.S. v. Bass, 404 
U.S. 336, 347 (1971).

16. Univ. Sports Publ’ns Co. v. Playmakers Media Co., 725 F. Supp. 2d 378, 
383-84 (S.D.N.Y. 2010).

17. Compare Advanced Aerofoil Techs., AG v. Todaro, 2013 U.S. Dist. LEXIS 
25711 (S.D.N.Y. Jan. 30, 2013) (narrow approach); Westbrook Techs., 
Inc. v. Wesler, 2010 U.S. Dist. LEXIS 70901 (D. Conn. July 15, 2010) 
(narrow approach); Univ. Sports Publ’ns Co. v. Playmakers Media 
Co., 725 F. Supp. 2d 378 (S.D.N.Y. 2010) (narrow approach), with 
Mktg. Tech. Solutions, Inc. v. Medizine LLC, 2010 U.S. Dist. LEXIS 
50027 (S.D.N.Y. May 18, 2010) (broad approach); Starwood Hotels & 
Resorts Worldwide, Inc. v. Hilton Hotels Corp. n/k/a Hilton Worldwide, 
et al., 2010 U.S. Dist. LEXIS 71436 (S.D.N.Y. June 16, 2010) (broad 
approach).

18. Schaeffer v. Kessler, 2013 U.S. Dist. LEXIS 38781 (S.D.N.Y. Mar. 20, 
2013), presents a third CFAA/employee decision in the Second 
Circuit during the month of March; however, the allegations in 
that complaint include the destruction of computer fi les, making 
the decision inapposite from the two discussed. 

19. Amphenol Corp. v. Paul, No. 3:12-cv-543 (D. Conn. Mar. 28, 2013) 
(Doc. 143).

20. JBCHoldings NY, LLC v. Pakter, 12-Civ. 7555, 2013 U.S. Dist. LEXIS 
39157 (S.D.N.Y. Mar 20, 2013).

21. Amphenol, supra note 19, at 4.

22. Id. at 14.

23. See JBCHoldings, supra note 20, at *16-17 (“This Court fi nds the 
narrow approach to be considerably more persuasive: When 
an employee who has been granted access to an employer’s 
computer misuses that access, either by violating the terms of use 
or by breaching a duty of loyalty, the employee does not ‘exceed 
authorized access’ or act ‘without authorization.’”).

24. Id. at *24-27.

25. Id. at *24.

26. Id. at *25.

Stephen W. Aronson is a partner and Ian T. Clarke-
Fisher is an associate in the Labor & Employment 
Practice Group of Robinson & Cole LLP in Hartford, 
Connecticut. Their practice includes the representation 
of companies in federal and state courts and before 
administrative agencies in the full range of employment 
law claims.

IV. Consequences and Application
As a clear split of authority exists in the Second 

Circuit, and among other circuits, employers, employees, 
and their legal counsel are left with continued ambiguity 
and varied approaches to addressing the scope of CFAA 
in employment disputes. If the “broad approach” is ap-
plied, such as in the recent Connecticut decision, em-
ployers have a direct route to federal court where claims 
related to violations of CFAA, such as breach of written 
confi dentiality agreements, conversion, and misappropri-
ation, increasingly will be litigated. In addition, although 
not addressed in this article, the “broad approach” may 
lead to the application of the Act’s criminal penalties to 
disloyal employees who are found liable under the Act. To 
take full advantage of the broad approach as it presently 
exists, employers may benefi t from implementing or re-
vising their computer use policies, either through general 
usage policies or in non-compete/confi dentiality agree-
ments. Employers may establish boundaries to address 
unfaithful employees and to provide a foundation for 
asserting claims under CFAA. If the “narrow approach” is 
applied, however, such as in the recent New York deci-
sion, employers may have to rely on common law con-
tract and tort claims, primarily in state court, as they have 
in the past, and will not have a direct route to the federal 
courts. In any event, employers should be wary of grant-
ing access to their employees, securely store confi dential 
information, and continue to establish proper usage poli-
cies and employment agreements to protect themselves 
regardless of the eventual interpretation of CFAA.

Endnotes 
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3. 18 U.S.C. § 1030 (a)(1)-(7).

4. 18 U.S.C. § 1030 (g).

5. 18 U.S.C. § 1030 (a)(2).
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*13 (S.D.N.Y. Mar. 20, 2013); see United States v. John, 597 F.3d 263, 
271-72 (5th Cir. 2010) (employee “exceed[ed] authorized access” 
when he used employer information, to which he had access for 
other purposes, to perpetrate a fraud); United States v. Rodriguez, 
628 F.3d 1258, 1263-64 (11th Cir. 2010) (employee “exceed[ed] his 
authorized access” when he accessed information for a non-
business reason in violation of employer policy); Int’l. Airport Ctrs., 
L.L.C. v. Citrin, 440 F.3d 418, 420 (7th Cir. 2006) (based on principles 
of agency, employee’s authorization to use employer’s laptop 
ended once he violated duty of loyalty to employer, and thus 
employee accessed computer “without authorization”); EF Cultural 
Travel BV v. Explorica, Inc., 274 F.3d 577, 581 (1st Cir. 2001) (disloyal 
employee “exceed[ed] authorized access” when he breached 
employer confi dentiality agreement by helping competitor obtain 
proprietary information).

10. JBCHoldings, 2013 U.S. Dist. LEXIS at *14; see WEC Carolina 
Energy Solutions LLC v. Miller, 687 F.3d 199, 203-07 (4th Cir. 2012) 
(rejecting agency-based theory and holding that employee who 
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• Attorney-client privilege abroad as contrasted with 
the privilege in the U.S.

• Effect of foreign “blocking statutes” and foreign 
data protection laws on U.S. litigation “ediscovery”

• Contrasts between the U.S. Foreign Corrupt Prac-
tices Act and the UK Bribery Act 2010

• U.S. bank secrecy laws in the international context

• “Suspicious activity reports” of infractions commit-
ted abroad and “self-reporting” to U.S. government 
agencies

• Overseas whistleblower denunciations under the 
U.S. Dodd-Frank whistleblower “bounty” program 
and the extraterritorial reach of U.S. Sarbanes-Oxley 
“report procedure” provisions

• U.S. “deferred prosecution” and “non-prosecution” 
agreements in the cross-border context

• Prosecutorial cooperation among enforcement 
authorities, parallel criminal proceedings in foreign 
jurisdictions and cross-jurisdictional settlements of 
criminal charges

• Credit for foreign corporate compliance programs 
under U.S. criminal sentencing guidelines

These issues can be vital when investigating border-
crossing charges that implicate U.S. criminal or civil laws 
and litigation (although these issues are less relevant to an 
overseas investigation into charges under foreign domes-
tic law with no U.S. exposure). But because these issues 
are all anchored in U.S. law, these issues are distinct from 
the separate challenge, in a cross-border or foreign- do-
mestic internal investigation, of complying with the local 
domestic law of the overseas workplace. Of course, a U.S. 
multinational conducting a local investigation abroad 
needs to comply with local host-country law as well as 
U.S. law.

Indeed, U.S. headquarters may have to investigate 
not only the occasional “extraterritorial” charge under 
U.S. federal law but also far more common claims under 
foreign local laws that do not trigger exposure under U.S. 
laws. These foreign domestic investigations are becom-
ing increasingly common. Companies based in Australia, 
Canada and England have adopted U.S.-like investigatory 
practices. In some parts of the world, conducting an inter-
nal investigation is actually mandatory in certain contexts. 
For example, Austria’s Supreme Court requires employers 
to investigate sex harassment complaints,1 as do statutes 
in Chile, Costa Rica, India, Japan, South Africa, Venezuela 
and elsewhere. The British Columbia Worker’s Compen-
sation Act requires employers to conduct immediate in-
vestigations into workplace accidents that require medical 
treatment, as do other workplace safety laws.

Internal investigations in the Unites States have 
become high-profile and big business. Corporate investi-
gations can be hugely expensive: One American personal 
care products company disclosed in an SEC fi ling that 
it had spent U.S.$247.3 million on a single investigation. 
And these investigations can be long and drawn-out: 
By the time ex-FBI director Louis Freeh wrapped up his 
thorough internal investigation into child rape allegations 
at Penn State University, his chief targets were either dead 
or in prison—Penn State launched its investigation after 
the scandal broke in late 2011; Joe Paterno died in Janu-
ary 2012; a Pennsylvania jury convicted Jerry Sandusky 
on 45 counts of child molesting in June; the investigation 
wrapped up that July.

The highest-profile internal investigations tend to 
be complex, drawn-out and expensive. Stakes are high 
when an allegation involves millions of dollars and seri-
ous charges—bribery, sabotage, embezzlement, tax fraud, 
insider trading, antitrust collusion, workplace violence, 
environmental crime, audit/accounting fraud, conflict of 
interests. That said, huge internal investigations are the 
exception. Most internal investigations tend to be fairly 
streamlined, inexpensive and fast. Investigations into, for 
example, run-of-the-mill claims of petty theft, bullying, 
harassment, workplace accidents and expense-account 
fraud often get wrapped up quickly and inexpensively. 
But in this era of Sarbanes-Oxley, Dodd-Frank and close 
scrutiny into corporate compliance and ethics, an internal 
investigation, be it slow and expensive or fast and stream-
lined, needs to get done right. Wrongdoers need to be 
punished.

U.S. multinationals conducting cross-border internal 
investigations inevitably want to export and use their 
sophisticated toolkit of American investigatory strategies, 
which they see as vital in confronting a border-crossing 
criminal prosecution or civil lawsuit such as a charge 
under extraterritorial U.S. federal laws like the Foreign 
Corrupt Practices Act, terrorism financing rules, trade 
sanctions laws, the Alien Tort Claims statute, internation-
al-context violations of Sarbanes-Oxley and Dodd-Frank, 
extraterritorial provisions of U.S. discrimination laws—
even the UK Bribery Act 2010 (which can reach U.S.-based 
employers).

Recent increases in international criminal and civil 
charges have focused multinationals on the legal chal-
lenges to border-crossing internal investigations. Recent 
conferences and articles (even some books) explicate 
many of the legal issues in play here. These conferences 
and articles tend to focus on the U.S. law doctrines reach-
ing U.S.-driven international investigations. Common 
themes include:

Internal Investigations in Overseas Workplaces
By Donald C. Dowling Jr.



NYSBA  Labor and Employment Law Journal  |  Summer 2013  |  Vol. 38  |  No. 2 11    

criminal investigation, no corporate internal investigator 
ever wants to stand charged with breaking the law.

Here is a 30-point checklist for adapting domestic 
American investigatory practices and tools for overseas 
investigations. The 30 points fall into the four stages of a 
thorough American-style internal investigation:

(A) Launching an international investigation protocol 
or framework

(B) Initial response to a suspicion or allegation arising 
abroad

(C) Interviewing witnesses outside the U.S.

(D) Communications, discipline and remedial mea-
sures in a cross-border investigation

A. Launching an International Investigation 
Protocol or Framework

Americans like flexibility. As to investigatory practices, 
Americans are reluctant to lock themselves into formal protocols 
or frameworks that mandate specific steps for conducting all 
internal investigations. But overseas, an investigation protocol 
or framework can be helpful for a number of reasons. An Aus-
tralian law firm addressing Australian clients about internal 
investigations explains that “[l]ong before a complaint is made 
or an incident occurs, there are some steps an employer can take 
that will make it easier to conduct an [internal] investigation 
when the need inevitably arises.”3 To pave the way for future in-
ternal investigations overseas, take affirmative steps to empower 
investigation teams that will later look into overseas suspicions 
or allegations of wrongdoing. Build an investigatory protocol or 
framework to facilitate a rapid headquarters response.

1. Implement a Code of Conduct: Impose on all 
affiliate employees worldwide a well-thought-out 
internal code of conduct or business ethics. In the 
code, forbid all acts the organization has a compel-
ling business reason to prohibit— insider trading, 
environmental crime, conflict of interests, bribery/
payments violations, intellectual property infrac-
tions, audit/accounting impropriety, discrimina-
tion/harassment, other offenses. Having drafted, 
communicated and imposed a tough internal code 
of conduct becomes essential when an allegation 
of wrongdoing surfaces later and the organiza-
tion needs to point to a clear rule that prohibited 
the alleged misdeed. Without a tough code of 
conduct, the target may be able to argue he did 
nothing wrong or even claim he tried to help the 
organization by, say, paying a bribe or colluding 
with competitors or cutting corners in disposing of 
hazardous waste. Be sure both the code of conduct 
content and the code launch (roll out) comply with 
local employment law in each affected jurisdiction.

2. Launch a Whistleblower Hotline: In the U.S., 
communicating a whistleblower hotline is a clear 
best practice for eliciting allegations, complaints 

Because American investigatory tools were forged in 
the uniquely American environment of employment-at-
will, U.S. multinationals exporting and using these tools 
in overseas investigations run into problems. The law of 
the U.S. workplace imposes fairly few constraints on how 
American employers can investigate suspicions of em-
ployee wrongdoing (Weingarten rights and Upjohn warn-
ings aside). Overseas, though—especially in Europe—the 
environment differs greatly. Internal investigations abroad 
are subject to a panoply of restrictions under the local law 
and culture of the foreign workplace. A General Electric 
in-house lawyer, speaking at an American B ar Association 
conference in Atlanta (November 1, 2012), put it simply: 
“One of the biggest mistakes an investigator can bring to 
a foreign investigation is an American mindset.”

So a U.S.-headquartered multinational conducting 
an internal investigation across borders needs to retool 
American-forged investigatory practices for the very dif-
ferent workplace regulatory environment abroad. Because 
foreign workplace laws that reach internal investigations 
tend to have no counterpart under U.S. employment-at-
will, they often spring up and catch American investiga-
tors off-guard. In this particular respect, lawyers and 
investigators based overseas actually wield an advantage 
over their U.S. counterparts because they escape the coun-
terproductive “American mindset.” A London solicitor 
addressing American lawyers about internal investiga-
tions outside the U.S. explains:

Most corporations that have faced a 
significant [international] investigation 
will be familiar with the need to balance 
the thoroughness of the investigation 
with the need to respect the [overseas] 
suspect and the informant’s data protec-
tion rights. Increasingly we are seeing 
[overseas employee] suspects and their 
advisors seek to exercise these rights to slow 
down or halt an investigation [outside the 
U.S.]. In at least one case where I have 
been involved, injunction proceedings were 
threatened [to stop the U.S.-driven internal 
investigation].2

Having to retrofit investigatory tools for more-regu-
lated overseas environments can frustrate an American 
investigator reluctant to tamper with effective strategies 
and unwilling to compromise best investigatory practices. 
But failing to modify American investigatory practices 
abroad, when necessary, threatens a serious consequence: 
It exposes an investigator himself to a charge of breaking 
the law. Investigators might get denounced (perhaps over 
a company whistleblower hotline) for breaking the local 
law of the workplace if they investigate illegally. Then 
another investigatory team might have to investigate the 
original investigators. Just as no police detective ever 
wants to face charges of violating suspects’ rights in a 
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protection agency) has considered imposing EU-
wide restrictions specifically on exporting investi-
gatory data.

 So before launching any overseas investigation in 
a jurisdiction with a comprehensive data protec-
tion law, build channels that facilitate the export of 
internal investigation data or expand any existing 
channels so they specifically reach internal investi-
gation data. Building and expanding these chan-
nels can be slow and expensive, but waiting until 
a specific allegation or suspicion triggers an actual 
investigation will be too late. 

4. Grant Necessary Data Subject Access: Ameri-
can investigators keep their investigation files 
confidential, safeguarding the integrity of inves-
tigations and protecting witnesses and whistle-
blowers. Counterintuitively, data protection laws 
in Europe, Argentina, Canada, Hong Kong, Israel, 
Japan, Mexico, Uruguay and beyond expressly 
require “data controllers” such as employers to 
turn personal data, including internal investigation 
notes, reports and files, over to the very investiga-
tion targets and witnesses identified in these files, 
at least if they ask to see the information. This is 
because in Europe and elsewhere targets and wit-
nesses in internal investigations, as “data sub-
jects,” enjoy broad rights to be told investigation 
files exist in the first place, then to access the files, 
and ultimately to request deletion or “rectification” 
of information that names or identifies them. 
(The employer should redact others’ names when 
showing each witness the file.) In jurisdictions 
like Hungary, employee rights in this regard are 
particularly strong. One EU body has decreed that 
employers must tell investigation targets they are 
being investigated and that an investigation file 
exists as soon as there is no substantial risk that 
notice to the target “would jeopardize” the inves-
tigation.6 This said, though, not all data protection 
laws are so strict in the investigatory context. The 
British Columbia (Canada) Personal Information 
Protection Act, for example, offers an investigatory 
exception that relieves certain obligations to collect 
employee consents to processing data.

 Having to clue in investigation targets and wit-
nesses about the existence of files naming them 
while an investigation is in full swing frustrates 
American investigators. Indeed, some investi-
gators have actually breached data access laws 
in the name of upholding the integrity and 
confidentiality of the investigation. Yet again, a 
rogue investigation that breaches local laws is itself 
illegal and could itself become the target of denun-
ciations and enforcement proceedings—a scenario 
every employer needs to avoid. So balance investi-
gatory confidentiality against targets’ and witness-

and denunciations for an employer to inves-
tigate and then remedy. By law, U.S. publicly 
traded companies and “foreign private issuers” 
must make available report “procedures” for the 
“confidential, anonymous submission by employ-
ees” of “complaints and concerns regarding ques-
tionable accounting or auditing matters.”4 Liberia 
and perhaps other jurisdictions have mandated 
whistleblower hotlines even at non-publicly traded 
organizations. Further, the U.S. Dodd-Frank gov-
ernment whistleblower bounty program motivates 
employers to launch robust international hot-
lines to attract whistleblower denunciations that 
might otherwise go straight to U.S. government 
enforcers.

 So launch an effective global whistleblower hotline 
that complies with applicable laws. Overseas, es-
pecially in Europe, regulations specifically regulate 
whistleblower hotlines and are surprisingly com-
plex—Europeans actively invoke their data protec-
tion laws to rein in American-style anonymous 
hotlines. Germany, the Netherlands and other EU 
member states require consulting with employees 
before launching a hotline. Belgium, France, Spain 
and other EU states require government filings 
that disclose hotlines—and in some cases a govern-
ment agency must affirmatively approve a hotline. 
France, Germany and others confine hotlines to 
accepting denunciations about only a limited pool 
of infractions. Spain, Portugal and perhaps France 
prohibit employers from accepting anonymous 
whistleblower calls (or at least from disclosing that 
their hotlines accept anonymous calls; France’s 
data protection authority has flip-flopped on this 
point). Beyond Europe, in Hong Kong and else-
where employees may need to consent to a whis-
tleblower hotline.5

3. Build Channels for Cross-Border Data Exports: 
A U.S. multinational conducting a cross-border 
investigation inevitably sends (“exports”) back 
to U.S. headquarters personal information that 
identifies overseas employees—whistleblowers, 
targets, witnesses. Data protection (privacy) laws 
in Europe and parts of Latin America and Asia 
prohibit exporting employee data without first 
building data export channels. In Europe these chan-
nels are currently “model contractual clauses,” 
“safe harbor,” “binding corporate rules” and (in 
some contexts only) employee consents. (Europe’s 
data protection law regime will change under an 
incoming EU data protection “regulation” that will 
replace the 1995 EU data “directive.”)

 Local data protection laws in Belgium, the Nether-
lands and elsewhere specifically limit cross-border 
transmissions of workplace accusations, and the 
Article 29 Working Party (the EU’s advisory data 
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allegation and to local laws. Begin with a strategic initial 
response.

6. Appoint an Investigator or Investigation Team: 
An employer might conduct a streamlined inves-
tigation into a simple allegation using just a single 
investigator (supervisor, outside expert or lawyer) 
who checks a few records and asks a few ques-
tions. At the other end of the spectrum, a complex 
internal investigation can be a costly months- or 
years-long project that requires mobilizing a team 
of internal executives, experts, human resources 
leaders and in-house counsel as well as company 
directors, outside lawyers, accountants, consul-
tants, forensic experts and translators.7 Depending 
on the complexity of a given overseas investiga-
tion, either appoint a single investigator or assem-
ble an investigatory team. Select an investigator or 
team leader competent in investigatory technique, 
familiar with applicable law and experienced with 
how investigations in the jurisdictions at issue 
differ from U.S. domestic investigations. Avoid 
appointing an all-star team of Americans expert in 
U.S. law, U.S. investigatory best practices and U.S. 
criminal prosecutions but with little experience 
abroad. Many U.S.-led investigations purposely 
exclude target-country locals from the investiga-
tion team on the theory that locals might be in-
competent investigators susceptible to bias, prone 
to confidentiality leaks, or too likely to fall under 
the influence of the local target himself. In some 
contexts these might be legitimate concerns. But 
where appropriate, consider including at least one 
local outsider (consultant or outside lawyer) on the 
investigation team who knows the local players, 
culture, language, and law.

 Be sure no one on the investigation team has a 
conflict of interest or might be a witness. Include 
on the team someone with expertise in the subject 
of the allegation. Consider language fluency. Con-
sider including someone from the internal audit 
function and an in-house or outside lawyer who 
can invoke attorney-client privilege (below ¶12). 
As to outside lawyers, consider tapping investiga-
tory counsel who is not the organization’s regular 
advisory counsel and so is less likely to trigger a 
lawyer-as-witness conflict.

7. Impose Immediate Discipline if Necessary; Take 
Interim Steps: Even where a target’s guilt seems 
clear at the outset, employers conducting internal 
investigations never want to impose discipline 
until after they complete their investigation. After 
all, the very purpose of an internal investigation 
is to find out whether discipline is appropriate. 
To impose discipline at the outset of an investiga-
tion flies in the face of what an investigation is 
supposed to be. We do not “shoot first and ask 

es’ legal rights to access data about themselves. 
Strike this balance before a real-world investigation 
target comes forward and demands access in the 
heat of a specific investigation. As part of an inter-
nal investigation framework, articulate a legitimate 
business case for delaying employee access until 
an investigation reaches a stable point. Then grant 
access requests later, after access becomes legally 
unavoidable.

5. Disclose Investigation Procedures: Europe and 
other jurisdictions with robust data protection 
laws might deem an employer’s in-house internal 
investigation framework or protocol a system for 
processing personal data, and therefore subject 
to data laws, even before a specific investigation 
launches implicating actual personal data about 
individual employees. Many European jurisdic-
tions affirmatively require that employers disclose, 
both to the local “Data Protection Authority” 
and to employee “data subjects,” “personal data 
processing systems” including an investigatory 
framework. In addition, labor laws in Europe and 
elsewhere can require disclosing (“informing”) 
in-house investigatory frameworks to employee 
representatives like “works councils” and “health 
and safety committees.” Labor laws may also re-
quire bargaining (“consulting”) over these frame-
works with employee representatives. To Ameri-
cans, all this disclosure and consultation over an 
investigation protocol seems intrusive—American 
multinationals like keeping their investigatory 
tactics confidential for the same reasons the Secret 
Service and the CIA do not broadcast investigatory 
techniques. But a multinational that “bites the bul-
let” and discloses the outline of its investigatory 
framework or protocol both complies with local 
data protection laws and frees itself up to conduct 
broader international internal investigations when 
the need arises later.

B. Initial Response to a Suspicion or Allegation 
Arising Abroad

International internal investigation protocol/framework in 
hand, a multinational is ready to investigate any suspicion or 
whistleblower allegation that comes in from abroad. When one 
comes in, first decide whether it is investigation-worthy—too 
many multinationals claim to investigate “all” allegations 
when in fact many are unworthy of investigating (some are 
too vague, some are obviously groundless, some, even if true, 
amount to merely questionable judgment or rude behavior, 
and some are merely mischaracterized human resources gripes 
best referred to the HR team). Also be sure upper management 
will support an investigation, whatever the result—avoid the 
scenario of an investigation report that strongly points to firing 
a target whom the ultimate decisionmaker insists on protect-
ing. In conducting an investigation of an investigation-worthy 
suspicion or allegation, tailor the investigation to the specific 
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law firm advising on internal investigations in 
Australia:

An investigation plan should be 
drawn up. Key witnesses should be 
identified, and persons potentially 
affected by the investigation should 
be listed. Practical details, such as lo-
cation and order of witnesses, should 
be set out. An outline of the questions 
to be asked should be drawn up. The 
objective of the investigation should 
be noted.10

 Any investigative plan of this nature needs to 
account for data subject access rights in the plan 
itself (above ¶ 4). If the investigatory plan can 
somehow avoid identifying the whistleblower, tar-
get and witnesses, then the plan will not be subject 
to data law disclosure.

9. Comply with Investigatory Procedure Laws: Un-
der American law, a nongovernment employer’s 
internal investigation for the most part is a busi-
ness matter, not a matter of criminal procedure, be-
cause there is no “state action.” Not so everywhere 
abroad. In some jurisdictions in Eastern Europe 
and beyond, local criminal procedure laws can 
restrict, even prohibit, private parties such as non-
government employers from conducting an inves-
tigation—the theory is that private parties cannot 
intrude on the exclusive investigatory power of 
government law enforcement. In other countries, 
bar association rules may limit or prohibit lawyers 
(even American lawyers not on the local bar) from 
conducting internal investigations—especially but 
not exclusively if the investigator needs someone 
to administer an oath, such as for an affidavit or 
deposition. Before embarking on any cross-border 
internal investigation, research local procedural 
rules restricting private-party and lawyer-led 
investigations. Adapt the investigation to conform. 
Sometimes it might be enough to recharacterize an 
internal investigation as mere “analysis,” “check-
ing,” “verifying” or “asking questions” (below ¶ 
19).

 In some contexts it might be possible to conduct 
the investigation outside the territorial reach of lo-
cal restrictions against private investigations.

 Separately, comply with local laws that require dis-
closing evidence to law enforcement (below ¶ 28). 
And comply with local laws that restrict specific 
steps within an internal investigation, such as laws 
regulating: how to conduct searches of employee 
emails/computers/internet records (below ¶ 17); 
physical searches of lockers and desks; criminal 
background checking; video surveillance; and 
intercepting phone calls.

questions later.” Indeed, to fire even a seriously 
implicated employee at the launch of an investiga-
tion would defeat the purpose of the investigation 
itself.

 This logic seems sound, but it betrays an American 
mindset. In an overseas investigation, immediately 
check whether local law imposes an almost-instant 
discipline deadline. Jurisdictions like Austria im-
pose tight deadlines of only hours or days during 
which an employer can legally invoke evidence 
of misbehavior as good-cause support for a firing. 
In Iraq, an employer firing an employee for cause 
must notify the Iraqi Labour office within 24 hours 
of the time of the incident—not 24 hours after an 
internal investigation winds up. In Belgium, an 
employee dismissal for good cause “must occur 
within three working days from the moment the 
facts are known to the [employer, and then] the 
facts must be notified to the dismissed [employee] 
by registered mail within three working days from 
the date of dismissal.”8 In these jurisdictions, the 
“clock” might start as soon as an employer gets 
solid, credible evidence—not after it formally 
wraps up a full-blown internal investigation.

 Even where local law does not require imposing 
fast discipline, at the outset of an internal investi-
gation take any necessary interim personnel mea-
sures like imposing a suspension (paid or unpaid) 
or separating an accused harasser from an alleged 
victim.

8. Define Investigation Scope and Draft an Inves-
tigation Plan: An investigation without a well-
defined scope can take unpredictable turns. Re-
member the sharp criticisms Ken Starr drew when 
his Whitewater investigation abruptly shifted into 
an investigation of Monica Lewinsky.9 Delineate 
the investigation’s scope. Define its goals and set 
its boundaries. If a corporate board of directors 
resolution is necessary to launch the investigation, 
the resolution should clearly define parameters. 

 In defining the scope of an overseas investigation, 
factor in the nature of the allegation and the logis-
tical, linguistic and geographic barriers. In some 
European states, where a whistleblower allegation 
is anonymous, the fact of anonymity itself restricts 
the scope of the investigation—under data protec-
tion law in some European jurisdictions, an anony-
mous tip is per se less credible and hence weaker 
“probable cause” for conducting a broad internal 
investigation leading to employee discipline.

 In an international investigation, a good practice 
is to draft an outline or plan of what the investiga-
tory team will and will not do, consistent with the 
investigation’s scope. According to an Australian 
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thought...at the very beginning of the process…
as to whether you wish the investigation process, 
report and surrounding communications to be 
privileged. It is much easier to attempt to set this 
up at the beginning of the [investigation] than 
mid-way through.”12 While the attorney-client 
privilege can be vital in an internal investigation, 
discovery is far less robust abroad, so overseas 
attacks on the attorney-client privilege may be less 
frequent. But foreign government agents do seek 
documents from private parties, and a foreign 
privilege issue may arise in a U.S. proceeding. So 
preserving attorney-client privilege in an overseas 
investigation can be vital.

 Decide who will advise the investigation team on 
applicable law in relevant jurisdictions. Account 
for lawyer-as-witness and legal privilege issues 
including any foreign law analogue for the U.S. 
domestic investigatory-context privilege.13 Under-
stand whether lawyers on the investigation team 
can implicate the attorney-client privilege under 
applicable law. Depending on the jurisdiction, the 
local privilege may reach locally licensed outside 
law firm counsel and maybe locally licensed in-
house counsel—although jurisdictions like China 
may not recognize any attorney-client privilege. 
Always check whether a jurisdiction extends its 
attorney-client privilege to foreign (such as U.S.) 
lawyers not on the local bar. Never assume a U.S.-
licensed lawyer falls under a foreign-law attorney-
client privilege.

 Privilege issues are much less settled in most juris-
dictions outside the common law world. In some 
jurisdictions the privilege belongs to the lawyer, 
not the client. Some European Union member 
states recognize a rudimentary in-house counsel 
privilege, but there is no European-wide doctrine 
protecting in-house counsel with attorney-client 
privilege.14 Hungary, for example, recognizes no 
viable in-house lawyer privilege, and in France 
lawyers who go in-house must resign from the bar, 
therefore surrendering any claim to privilege. A 
broad overview published in Inside Counsel15 lists 
the “EU member states that recognize privilege for 
the in-house bar” as including “Denmark, Germa-
ny, Ireland, Luxembourg, Netherlands, Portugal, 
Romania, Spain, UK,”—but the Akzo Noble case 
seems inconsistent as to the Netherlands, so Inside 
Counsel’s list seems wrong. Always check.

13. Account for U.S. Government Enforcement Is-
sues: Increasingly, American multinationals launch 
cross-border internal corporate investigations 
responding to inquiries or enforcement actions 
from U.S. agencies such as the Department of 
Justice (DOJ), the Securities Exchange Commission 
(SEC) and (potentially) the Equal Employment 

10. Research Substantive Law: The purpose of an 
internal investigation is to uncover evidence of 
wrongdoing or illegality. So always ask: Is the 
alleged behavior wrong or illegal? Violating an 
organization’s internal policies is wrong; violating 
applicable law is illegal. So check internal poli-
cies and then ask: What is applicable law? In over-
seas investigations, U.S. investigators sometimes 
get consumed by U.S. laws with extraterritorial 
effect—U.S. trade sanctions laws; U.S. antitrust, se-
curities and discrimination laws; the Foreign Cor-
rupt Practices Act; the Alien Tort Claims Act. Yes, 
these U.S. laws are “applicable law” abroad to the 
extent they reach extraterritorially. But never forget 
local substantive laws. For example, a U.S. organiza-
tion’s international bribery investigation should of 
course investigate possible breach of the U.S. FCPA 
and maybe the UK Bribery Act 2010. But do not 
forget to check for a breach of local domestic bribery 
laws. For example, one “American businessman” 
found “guilty of taking nearly U.S.$5.5 million in 
bribes as head of [a] Dubai-based company” was 
sentenced to 15 years in a UAE prison, even as the 
U.S. government sought to defend him.11

 Similarly, in an international investigation into au-
dit/accounting fraud under SOX and Dodd-Frank, 
check whether the target violated local audit/ac-
counting mandates.

11. Safeguard Confidentiality: To guard against data 
privacy and defamation claims, and to avoid 
human resources and public relations problems, 
contain investigation-uncovered information to 
those with an actual need to know—the investi-
gation team, retained experts, auditors, counsel, 
upper management, maybe the board of directors. 
Resist the temptation to keep too wide a circle 
informed as the investigation proceeds. (Whom 
to brief about the results of an investigation at the 
end is a separate issue, below ¶ 25.) Also, transmit 
investigation data back to U.S. headquarters only 
pursuant to local legal restrictions on data exports 
(above ¶ 3).

 Unless a self-identified whistleblower expressly 
consents otherwise, overseas data protection 
laws may in theory mandate preserving whistle-
blower confidentiality. But in practice, maintaining 
whistleblower (and witness) confidentiality can 
be a tough challenge where circumstances point 
to a source and where the whistleblower becomes 
a complaining witness. This is virtually inevitable 
with a harassment complaint. A best practice is 
never to guarantee whistleblowers or witnesses 
absolute confidentiality.

12. Secure Legal Advice and Attorney-Client Privi-
lege: A Canadian law firm recommends, as to 
Canadian internal investigations: “Give some 
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16. Secure Evidence Within Management’s Physical 
Custody: Actively collect and preserve documents 
and electronic files relevant to the investigation 
that management can readily get its hands on 
without breaking into employee-held files and 
systems. Data laws in Argentina, Canada, Costa 
Rica, Europe, Hong Kong, Israel, Japan, Mexico, 
Uruguay and elsewhere may prohibit manage-
ment from “processing” for investigatory purposes 
even information already in company files unless 
the reasons the data had originally been collected 
expressly included “investigatory purposes”—
which too often will not be the case. Therefore (as 
discussed above ¶ 5), when structuring HR data 
processing and export systems, be sure expressly 
to include “processing/storing personal data and 
documents for internal investigatory purposes” 
as an express reason for processing. And because 
data laws can restrict “exporting” personal data 
to the U.S., consider warehousing investigatory 
information locally without transmitting it state-
side (unless appropriate data export channels are 
in place—above ¶ 3).

17. Gather Evidence Outside Management’s Physical 
Custody: Perhaps the highest legal hurdle in inter-
national investigations is gathering up employee 
documents and data not yet in management’s 
readily accessible files—emails on the company 
server, internet-use records, Word documents on 
an employee’s hard-drive, papers in an employee’s 
desk. Staff in Europe and elsewhere may firmly 
believe that their personal business records, even 
though warehoused on company systems and on 
company property, are completely off-limits to 
their employer. And perhaps surprisingly, foreign 
local data protection laws may support this view 
even if the employer had issued a U.S.-style policy 
purporting to reserve its right to search and (osten-
sibly) defeating employee expectations of privacy 
in company systems. Employer reservation-of-
right-to-search policies are as vital internationally 
as they are stateside, but American headquarters 
should not “believe its own PR” and assume its 
purported reservation of the right to search works 
overseas the same way it works stateside. Abroad, 
reservation-of-right-to-search policies may be a 
mere first step in analyzing whether, or how, the 
employer can legally access staff emails/internet 
records/documents.

 Understanding when and how foreign law lets em-
ployers conduct these searches is a research project 
unto itself. Do a country-by-country analysis in 
light of the specific facts. In Continental European 
jurisdictions like Austria, Italy, Germany and 
Poland, a key issue in this analysis will be whether 
the employer had previously forbidden local staff 
from using company-owned computers/systems 

Opportunities Commission. Internal investigations 
responding to U.S. government inquiries and pro-
ceedings raise unique issues of government-con-
text attorney-client privilege waiver and advanc-
ing defense fees. The U.S. government has taken 
formal but changing positions here: Compare 
the SEC Seaboard Report and the DOJ McNulty 
Memorandum that replaced the DOJ Thompson 
Memorandum and the McCallum Memorandum, 
later withdrawn. Government context privilege 
waiver and defense fee issues outside the U.S. 
get even more complex; indeed, the various U.S. 
government positions and memos here have been 
criticized to the extent they are said to ignore is-
sues under foreign law. Proceed carefully.

14. Safeguard Disclosures to and from Experts: 
Always have retained outside experts (including 
forensic accountant, forensic computer special-
ist, investigation consultant, e-discovery pro-
vider, translator) contractually commit to uphold 
confidentiality and applicable data laws. Safeguard 
the attorney-client privilege over disclosures to 
experts (above ¶ 12). In Europe and other jurisdic-
tions with robust data laws, an expert’s report that 
identifies specific individuals may be subject to 
witness disclosure, even to the investigation target 
(above ¶ 4). Proceed carefully.

15. Impose an Enforceable Litigation Hold: “Spolia-
tion” claims (destruction of documents relevant to 
litigation) are increasingly common in U.S. do-
mestic lawsuits. A strong best practice is to require 
that employees, worldwide, preserve data possibly 
relevant to a cross-border investigation at least 
until the investigation and any litigation wind 
down. During investigations, multinationals often 
order staff, across borders, to suspend routine data 
destruction practices like automatic email dele-
tion and document-destruction policies. Software 
exists for implementing and enforcing these 
internal document retention orders, often called 
“litigation holds” or “DRNs” (document retention 
notices). Outside the U.S., litigation holds/DRNs 
are equally important but are less routine and so 
are less familiar. Fortunately, an overseas litiga-
tion hold/DRN rarely raises high legal hurdles, 
but better explanations and better enforcement 
become important in countries where these holds 
are unfamiliar. That said, in Europe and beyond 
an overbroad litigation hold/DRN in place too 
long butts into the data protection law prohibition 
against retaining obsolete personal information. In 
jurisdictions that require purging obsolete personal 
data, be sure to articulate a defensible business 
rationale for any long-term litigation hold. Review 
the need for the hold frequently.
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itself. Investigators might refer to their internal 
investigation and their interrogations as merely 
“some questions,” “talks,” “checking” or “verify-
ing.” They might refer to an allegation, suspicion, 
complaint or denunciation as merely an “issue” 
or “question.” Documentary evidence and proof 
can be mere “papers” or “files.” Call whistleblow-
ers, informants, sources and witnesses simply 
“employees” (those not on the payroll are “busi-
ness partners”). Call the target of an investigation 
“our colleague.” And an investigator zeroing in on 
a confession can request a mere “affirmation” or 
“acknowledgement.”

 When conducting staff interviews, always be sensi-
tive to local conceptions of privacy. Outside the 
U.S., the Ken Starr/ Monica Lewinsky investiga-
tion shocked foreigners—a sitting U.S. president 
actually had to answer a private lawyer’s ques-
tions about his sexual life (foreigners often do not 
understand U.S. civil procedure and deposition 
testimony subject to the felony of perjury). Outside 
the U.S., expect staff actually to believe they have a 
right to refuse to answer questions about their sex 
lives, hobbies, workplace friendships and personal 
notes, documents, emails and social media post-
ings. In investigatory interviews abroad, show 
sensitivity for this viewpoint.

20. Instruct Witnesses to Cooperate, as Permissible: 
An American investigator ghost writing an em-
ployers’ staff memo announcing an internal inves-
tigation might announce that all employees “must 
cooperate” with the internal investigation. And 
American investigators like to begin employee 
questioning by insisting that each witness “must 
cooperate.” We get away with this in the United 
States because this approach works under U.S. 
employment-at-will. But this can backfire abroad. 
Almost universally outside the United States, for-
eign laws let employees refuse to cooperate with 
an employer investigation. Most overseas employ-
ees enjoy a labor-law right to remain silent roughly 
analogous to the American Fifth Amendment in 
the police-investigation context. Americans may 
think they have “good cause” to fire an employee 
for refusing to cooperate in an internal company 
investigation, but little if any authority abroad 
supports this view. Indeed, whistleblowing rules 
in Europe actually forbid employers from unilater-
ally imposing mandatory reporting rules, such as 
in codes of conduct, to force witnesses to disclose 
incriminatory information about their co-workers 
(above, ¶ 2). An employer order (as opposed to 
request) to “cooperate” with an internal investiga-
tion likely triggers the same legal concerns and 
so is an impermissible mandatory reporting rule. 
The lesson: Investigators should speak accurately 
and think carefully before requiring overseas em-

for even incidental personal use. In other countries 
a key issue will be whether employees grant “un-
ambiguous,” situation-specific consents to search, 
especially in the “bring your own device” [BYOD] 
context.

 Even where an employer purportedly reserved 
its “right” to access employee emails/internet 
use/documents, always get tailored advice under 
foreign law before actually searching and before 
ordering polygraphs or drug tests, before launch-
ing surveillance tools or video monitoring, before 
surreptitiously monitoring employees in other 
ways and before invoking employer-favorable 
terms in a BYOD policy. Local laws on these issues 
can be unpredictable. In France, for example, an 
employer must bring in a court officer or bailiff to 
oversee its accessing of staff files and documents.

C. Interviewing Witnesses Outside the U.S.
After securing documents, the time comes to interview 

witnesses. Work out a strategic order for interviews, such as ac-
cuser, then witnesses, then target. In conducting each interview, 
factor in overseas cultural and strategic issues. During inter-
views, comply with local workplace laws (employment laws and 
employment-context data protection laws).

18. Verify Sources: When interviewing a whistle-
blower or complainant, check whether the accuser 
will stand by the accusations. Firm up the source 
of the allegations and seek corroborating evidence 
and witnesses. As mentioned (above ¶ 8), under 
law in Europe an investigation into an anonymous 
whistleblower tip cannot plow as deep as an inves-
tigation into a tip from a verified source. So where 
channels to an anonymous overseas whistleblower 
remain open, try to get him to self-identify.

19. Neutralize or “Demilitarize” Interrogations: 
Sometimes an American interrogating an over-
seas employee conveys an air of professionalism 
and authority that may prove counterproductive 
and culturally inappropriate. The witness might 
“clam up.” Consider neutralizing the international 
interrogation process by “demilitarizing” witness 
interviews, coaxing out better information with a 
softer touch. For example, an internal investiga-
tor’s background as a former prosecutor enhances 
credibility stateside but overseas might be offput-
ting—foreign witnesses actually have alleged 
harassment when an interrogator introduced 
himself as an American ex-prosecutor and played 
up criminal law themes. American witnesses may 
respect police authority, but abroad, downplaying 
prosecutorial credentials and criminal issues may 
help open up a foreign witness.

 During overseas employee questioning, actively 
neutralize the semantics of the interrogation 
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telling each staff witness that the investigator 
represents the employer and may be covered by 
confidentiality obligations and attorney-client 
privilege, and explaining that the employer might 
waive its privilege and offer up interview informa-
tion to third parties including law enforcement.19 
As U.S. domestic law, Upjohn is not authoritative 
abroad, but giving Upjohn-style warnings is a clear 
best practice worldwide.

 Beyond Upjohn, internal investigators should 
always warn overseas employee witnesses to 
keep the interrogation and investigation strictly 
confidential, not discuss it with other workers. 
Indeed, to let a (foreign) witness talk about a pend-
ing internal investigation could actually violate 
overseas data protection laws. However, Ameri-
can investigators have recently become reluctant 
to demand witness confidentiality because, as of 
2012, demanding confidentiality in domestic U.S. 
investigatory interviews risks violating American 
labor law as an impermissible restriction on “pro-
tected concerted activity.”20 Therefore, as of 2012, 
many American investigators stopped demanding 
confidentiality of stateside investigatory witnesses. 
But this issue is confined to U.S. soil. The American 
“protected concerted activity” doctrine is all but 
unknown abroad—even in Canada. Banner Health 
System raises a purely domestic U.S. issue; multi-
nationals should always impose a confidentiality 
mandate on overseas witnesses.

 Upjohn warnings and the Banner Health System 
confidentiality issue aside, be sure to conduct over-
seas investigatory interviews legally, complying 
with local laws. Be careful debriefing employees as 
to what they may have told local police in crimi-
nal-context interviews—some jurisdictions pro-
hibit this line of questioning. When electronically 
recording staff interviews, get recording consents 
from witnesses that comply with local law (in writ-
ing as necessary).

D. Communications, Discipline and Remedial 
Measures in a Cross-Border Investigation

After collecting documents and conducting investiga-
tory interviews in an internal investigation, what had been an 
information-gathering process becomes active decisionmaking. 
Decide on the investigation findings. Address discipline and re-
medial measures. Take these steps consistent with investigation 
findings and with applicable employment, data protection and 
criminal laws. Memorialize, preserve and report on investiga-
tion results.

24. Involve the Audit Function and Comply with 
FCPA Accounting Rules: Where an investigation 
uncovered financial impropriety, money losses or 
bribery/improper payments, tackle the account-
ing and financial-statement issues. Comply with 

ployees to cooperate in internal investigations or 
investigatory interviews.

21. Comply with Consultation and Representation 
Rules: Labor laws in many jurisdictions (France, 
for example) require consulting with employee 
representatives before launching a slate of staff in-
terviews. American investigators who bust into an 
overseas workplace and question workers without 
any advance word to their local labor representa-
tive (union committee or works counsel) fall into 
a legal trap. A separate but related issue is foreign 
local Weingarten rights.16 In jurisdictions including 
the U.S., to interrogate a specific employee witness 
implicated in an allegation without first notifying 
his labor representative is an unfair labor practice 
(just as a lawyer interrogating a witness known to 
be represented by counsel without first telling that 
employee’s representative breaches ethics rules). 
Be sure to respect mandatory interview-context 
consultation and representation rights.

22. Notify Target and Witness of Their Rights: 
Americans expect police to read criminal suspects 
their Miranda rights. But in the non-government 
American employer investigation context, an em-
ployee witness enjoys few if any affirmative rights 
(beyond Weingarten, above ¶ 21, and Upjohn, below 
¶ 23). Not so abroad. Employees in many countries 
enjoy robust procedural rights in the workplace 
investigation context. One sweeping right, in 
Europe, is the right to be told precisely what an 
employee’s other investigatory rights are. Even in 
countries outside Europe where local law does not 
force internal investigators to brief witnesses on 
their rights, local best practices may be to begin an 
investigatory interrogation by advising each wit-
ness that he enjoys due process protections. Aus-
tralian lawyers, for example, recommend this.17 
Further, data law in Europe and elsewhere requires 
telling targets and witnesses about internal investi-
gation notes and files that identify them, and then 
requires offering targets and witnesses limited 
access to these files and a right to “correct” them 
(above, ¶ 4)—even while the internal investigation 
is still pending. This obviously conflicts with the 
investigatory best practice of keeping an evolving 
investigations strictly confidential. Strike a balance 
to comply with legal mandates. Genuinely “ano-
nymizing” names and identities in investigation 
files eliminates the data-law disclosure obligation 
here. But in the context of an active investigation, 
anonymizing is rarely practical.

23. Give Upjohn Warnings, Demand Witness 
Confidentiality, and Conduct Interviews Le-
gally: A lawyer interviewing domestic American 
employee witnesses in an internal investigation 
should always give so-called Upjohn warnings18 
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nal investigations, a multinational might prefer 
to keep its investigation results under wraps. But 
in the real world, especially in high-profile cases, 
internal and even external communications can be 
necessary: Employees may demand to know what 
happened, and word of some internal allegations 
may inevitably make the newspaper.

 As to post-investigation reporting, a good practice 
is to close the loop with the original whistleblower 
(where that channel is open)—tell him what the 
investigators found out and what the employer 
will do about it. In internal and external report-
ing about an investigation, be alert to defamation 
and tortious invasion of privacy claims. Ensure 
that mentions of the investigation and the fate of 
the target are defensible. Heed applicable data-
law restrictions against disclosing and exporting 
personal information.

28. Disclose to Authorities Appropriately: Consider 
turning over to local police or enforcement author-
ities investigation-uncovered evidence of criminal 
acts, especially where local or U.S. law imposes a 
self-reporting obligation. However, absent a valid 
court order, data protection law in some jurisdic-
tions actually restricts an employer’s freedom 
to volunteer, even to government law enforcers, 
personal information learned in an investigation. 
Reporting to police could also raise an employment 
law challenge—fired staff in some jurisdictions can 
actually argue that a police denunciation amounts 
to additional, illegal employer discipline: Under 
local employment law, a dismissal may be legal 
but a denunciation to police may be excessive. 
On the other hand, local law in other jurisdictions 
actively requires denunciations to local police. Slo-
vakia, for example, requires that parties, including 
employers with knowledge of a criminal act, notify 
authorities21 and New South Wales (Australia) re-
quires parties, including employers with evidence 
about a “serious indictable offence” to report that 
to local police. Heed these laws.

29. Implement Appropriate Remedial Measures: Im-
plement remedial measures—steps to prevent the 
problem from recurring, such as new work rules 
and new tools for oversight, security, monitoring 
and surveillance. Be sure new measures comply 
with substantive law, such as data protection rules 
that restrict employee monitoring: Overseas, an 
employer cannot always unilaterally start video 
or computer monitoring, for example, without 
employee consent. (For that matter, this is also the 
rule in the U.S. union context.22)

 Also comply with procedural rules. Overseas, col-
lective labor representation laws as well as vested/
acquired rights concepts restrict an employer from 
tightening terms and conditions of employment 

U.S. Foreign Corrupt Practices Act accounting 
(payment-disclosure-reporting) rules as well as 
SOX accounting mandates and foreign Generally 
Accepted Accounting Principles. Financial losses 
at an overseas affiliate reach the “bottom line” of a 
U.S. parent, so at a publicly traded multinational 
an overseas investigation might implicate U.S. 
securities mandates and auditing/accounting dis-
closures. Manage strategy with inside and outside 
auditors. Involve the audit function. Implement 
auditor/accountant recommendations.

25. Report to Upper Management: Consider the 
pros and cons of delivering an oral versus written 
report to upper management detailing investiga-
tion findings. Keep in mind data subject rights of 
access to a final written report and restrictions on 
“exporting” investigation data (above ¶ 3). Data 
protection laws and privilege rules may weigh 
against a written report. Draft any report carefully 
with findings of fact grounded in evidence. Refrain 
from declaring anyone guilty of a crime (internal 
investigators are powerless to declare guilt in any 
criminal justice system). And limit the circle of up-
per management receiving an investigatory report 
to those with a demonstrable need to know.

26. Impose Post-Investigatory Discipline: Where an 
investigation uncovers solid evidence of wrongdo-
ing (and where the employer did not already take 
action at the beginning of the investigation, above 
¶ 7), impose discipline consistent with investiga-
tion findings and upper management buy-in. If the 
investigation exposed enough evidence to dismiss 
the suspect for good cause under local law, struc-
ture the dismissal as for good cause. But some-
times an investigation uncovers enough evidence 
of wrongdoing to convince an employer to dismiss 
the target but not enough evidence to support a 
good-cause dismissal under tough local employ-
ment laws. In those situations the employer (where 
legal) might decide to dismiss the target for no 
good cause, paying notice and severance pay.

 In dismissing a guilty target (whether or not for 
good cause), follow local-law dismissal proce-
dures. Chad, France, UK and many other countries 
impose detailed dismissal procedures on employ-
ers firing even obviously culpable staff. When dis-
ciplining a witness, whistleblower or target who 
had lodged a workplace complaint, comply with 
anti-retaliation law, such as the laws in Europe that 
prohibit “victimising” whistleblowers. (U.S. anti-
retaliation prohibitions are particularly strict, but 
most court decisions construing the extraterritorial 
reach of U.S. retaliation law tend to confine these 
rules to U.S. citizens or residents.)

27. Ensure Internal and External Communications 
Comply: With confidentiality paramount in inter-
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(such as by imposing unpopular new remedial 
measures) without first consulting with employee 
representatives.

30. Preserve Investigation Data Appropriately: 
Preserve the investigation file (notes, interview 
transcripts, expert reports, summary report) 
consistent with applicable law and investigatory 
best practices. In America, the best practice here is 
simple: “The details of every investigation should 
be memorialized in writing, regardless of the 
findings, including a description of the allegation, 
the steps taken to investigate it, factual findings 
and legal conclusions, and any resultant disciplin-
ary or remedial actions”—of course, the employer 
then retains that “writing” in case it may be 
needed later.23 Even where an investigation finds 
no probable cause, investigation records will be 
invaluable if a similar allegation later arises among 
the same suspects.

 But this best practice of retaining investigation 
documents can be flatly illegal abroad. In some ju-
risdictions, investigatory file preservation conflicts 
with the data-law duty to purge obsolete personal 
information that there is no compelling business 
case to retain. Of course, any American multina-
tional can articulate a business case for retaining 
investigation records indefinitely. The problem is 
that data protection authorities, at least in parts of 
Europe, will reject that argument as spurious. This 
can mean destroying or completely anonymizing 
an investigation file (including even an unanony-
mized summary report) surprisingly soon after 
an investigation ends—within two months, under 
one influential EU recommendation, particularly 
where the investigation did not lead to discipline.24

 That said, an employer might be able to justify 
retaining an investigation file until any relevant 
statute of limitations runs. One tactic, probably not 
strictly compliant, is to export investigation data 
files outside those jurisdictions that impose strict 
duties to purge, maintaining the files (or copies) 
offshore, such as in the United States.

* * *

American best practices for investigating a suspicion 
or allegation of employee wrongdoing are well-developed 
and sophisticated. U.S. multinationals strongly believe in 
the value of our evolved American investigatory practic-
es, preferring to export them when looking into an allega-
tion overseas—especially when a domestic U.S. complaint 
alleging a violation of American law implicates evidence 
or witnesses abroad. But exporting U.S. internal inves-
tigatory practices requires advance planning, flexibility, 
adaptation and compromise. Adapt U.S. investigatory 
strategies to the very different realities and the seemingly 
quirky mandates of the law of the overseas workplace.
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(the “General Counsel”) and decisions issued by the 
Obama Board7 in order to explore how the Board’s recent 
efforts to craft remedies have navigated this tension. 

II. General Counsel Memoranda on Remedies
The General Counsel has recently announced initia-

tives to seek more effective remedies for violations in ini-
tial organizing campaigns and in fi rst-contract bargaining 
cases, as well as to improve the manner in which back-
pay is calculated.8 These are not new concerns. General 
Counsel Solomon is only the most recent NLRB General 
Counsel to consider these issues.9

A. Remedies in Initial Organizing Campaigns

In 2010, the General Counsel announced a prosecu-
torial priority of ensuring that “effective remedies are 
achieved as quickly as possibly when employees are 
unlawfully discharged or victims of other serious unfair 
labor practices because of union organizing at their work-
places.”10 GC Memo 10-07 set forth a timeline for Region-
al processing of such “nip-in-the-bud” cases, including a 
timeline for considering whether to seek injunctive relief 
under Section 10(j) in each case. This Memo thus posited 
that timeliness of remedies was essential to effectuating 
the Act’s policies, presumably those of protecting free-
dom of association, self-organization, and designation of 
representatives of employees’ own choosing.

A few months later, in GC Memo 11-01, the General 
Counsel elaborated on the “nip-in-the-bud” priority by 
specifying types of remedies Regional offi ces should 
consider in such cases.11 The Memo identifi ed the goal of 
these remedies as obtaining “prompt and effective relief 
to best restore the status quo and recreate an atmosphere 
in which employees will feel free to exercise their Section 
7 right to make a free choice regarding organization.”12 
Specifi cally, under this Memo, Regions were authorized 
to plead in complaints in appropriate cases: (1) notice-
reading by or in the presence of a responsible manage-
ment offi cial; (2a) union access to the employer’s bulletin 
boards; and (2b) provision of a list of employee names 
and addresses to the union by the employer.13 The Memo 
further instructed Regions to seek authorization from 
the General Counsel to plead additional remedies where 
appropriate: (1) granting a union access to nonwork areas 
during employees’ nonwork times; (2) giving a union 
notice of any address by the employer regarding the is-
sue of representation and providing the union with equal 
time and facility for the union to respond to such ad-
dress; (3) affording the union the right to deliver a speech 
to employees at an appropriate time prior to any Board 

I. Introduction1

The National Labor Relations Act (the “Act”) autho-
rizes the National Labor Relations Board (the “Board”), 
when it determines that a respondent has violated the 
Act, to issue an “order requiring such person to cease and 
desist from such unfair labor practice, and to take such 
affi rmative action including reinstatement of employees 
with or without backpay, as will effectuate the policies of 
this Act.”2 In order to consider whether a remedy “ef-
fectuates the policies” of the Act, it is necessary to fi rst 
identify those policies. The Act explicitly sets forth its 
“Findings and Policies” in Section 1 of the Act:

It is declared to be the policy of the 
United States to eliminate the causes of 
certain substantial obstructions to the 
free fl ow of commerce and to mitigate 
and eliminate these obstructions when 
they have occurred by encouraging the 
practice and procedure of collective 
bargaining and by protecting the exercise 
by workers of full freedom of associa-
tion, self-organization, and designation 
of representatives of their own choosing, 
for the purpose of negotiating the terms 
and conditions of their employment or 
other mutual aid or protection.3

Thus, after linking the Act to Congress’s commerce clause 
power, the preamble explicitly identifi es as its policies: (1) 
encouraging collective bargaining; (2) protecting employ-
ees’ freedom of association; (3) protecting employees’ 
self-organization; (4) protecting employees’ designation 
of representatives of their own choosing; and (5) thereby, 
protecting employees’ negotiation of terms and condi-
tions of employment and other mutual aid or protection.

The Supreme Court has said that the “power” of 
fashioning remedies to “undo the effects of violations” 
of the Act “is a broad discretionary one…for the Board 
to wield, not for the courts.”4 However, the Court also 
determined early on that the Board’s remedial author-
ity was limited to make-whole awards and could not be 
“punitive” even where the Board determined that such 
an award would effectuate the policies of the Act.5 In-
stead, the Board may only order affi rmative action that is 
purely “remedial.”6 Accordingly, practitioners interested 
in shaping remedies must learn to manage the tension be-
tween the goal of devising make-whole remedies which 
“effectuate the policies of the Act” and the requirement to 
avoid “punitive” pitfalls. This article will review memo-
randa issued by Acting General Counsel Lafe Solomon 
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edies. “Extraordinary” remedies is a term of art that the 
Board and courts have used to describe those remedies 
that are ordered in atypical cases where the Board deter-
mines that “traditional” remedies will not be suffi cient to 
remedy the wrongs infl icted by the respondent.22 

A. Adjustments to Traditional Remedies

In a series of recent cases, the Board has made modi-
fi cations to its traditional remedies of backpay and notice 
posting. Backpay serves the goal of making whole an 
individual who was injured by an employer’s legal viola-
tions, while notice-posting serves the purpose of reassur-
ing the collective of employees that their rights will be 
respected.23

First, in J. Picini Flooring, the Liebman Board adjusted 
its notice-posting remedy to make it better suited to “to-
day’s workplace.”24 The Board set forth its new policy: 

As a matter of general policy, it follows 
that, in addition to physical posting, no-
tices should be posted electronically, on 
a respondent’s intranet or internet site, 
if the respondent customarily uses such 
electronic posting to communicate with 
its employees or members. Similarly, 
notices should be distributed by email if 
the respondent customarily uses email 
to communicate with its employees or 
members, and by any other electronic 
means of communication so used by the 
respondent.25

Thus, in each case, the General Counsel must present 
evidence concerning the respondent’s customary uses of 
internet, intranet, email communications, or any other 
“electronic means of communications” in order to dem-
onstrate that such means of notice posting is proper in 
that case. 

Next, in Latino Express,26 the Pearce Board accepted 
the General Counsel’s proposal to make certain adjust-
ments to the calculation of backpay.27 As proposed by 
GC Memo 11-08 and pled in subsequent complaints, 
the Board ordered SSA reporting and reimbursement of 
excess income tax liability based on the rationale of “en-
suring that discriminatees are truly made whole.”28 The 
Board’s decision observes that courts and other admin-
istrative agencies have handled backpay awards in these 
ways for decades.29 

Thus, the Board’s recent adjustments to traditional 
remedies appear designed to bring these clearly reme-
dial, make-whole measures in line with “today’s work-
place” and today’s legal environment.

B. Orders of Extraordinary Remedies 

The Obama Board’s decisions ordering various kinds 
of extraordinary remedies provide a valuable look at how 

election.14 None of these remedies were novel; all were 
previously ordered by the Board in prior cases, as noted 
by citations in the Memo.

The General Counsel advised supporting requests 
for these remedies with a showing that the remedy was a 
make-whole, remedial measure. Specifi cally, “[i]n argu-
ing for such remedies, Regions should articulate the 
lasting or inhibitive coercive impact inherent in the viola-
tions alleged…use additional evidence adduced, where 
available to demonstrate the actual impact of the viola-
tions, and…explain how the remedy sought will remove 
that impact.”15

B. Remedies in Initial Contract Bargaining 

Next, GC Memo 11-06 discussed enhanced remedies 
for violations in the context of fi rst-contract bargaining.16 
Elaborating on the policies of former General Counsel 
Meisburg,17 this Memo authorized Regional offi ces to 
plead certain remedies where appropriate: (1) notice 
reading; (2) requiring bargaining on a prescribed or 
compressed schedule; (3) periodic reports on bargaining 
status; and (4) a minimum six-month extension of the cer-
tifi cation year.18 The Memo also instructed Regional Of-
fi ces to request authorization from the General Counsel 
to plead additional remedies where appropriate: (1) re-
imbursement of bargaining expenses; and (2) reimburse-
ment of litigation expenses. Again, these remedies were 
not new, and were supported by citations to prior Board 
cases ordering such remedies. The Memo explained 
that these remedies were make-whole, not punitive, as 
they were intended to “restore the pre-violation condi-
tions and relative positions of the parties,” which can be 
viewed in terms of the Act’s stated policies of ensuring 
that employees have freedom of choice on the issue of 
union representation, free of coercion by any party.19

C. Announcements Concerning Traditional 
Remedies and Procedural Matters

The Acting General Counsel has endeavored to mod-
ify backpay awards in order for “employees to be made 
whole” and “to put the discriminatee back into the same 
situation s/he would have been in had it not been for 
the discrimination against her/him”20—clearly remedial 
goals. Specifi cally, the General Counsel instructed Re-
gions to include specifi ed language in appropriate com-
plaints seeking (1) reimbursement for excess taxes owed 
in cases where a lump-sum backpay award covers more 
than one year of backpay; and (2) a requirement that the 
respondent provide notifi cation to the Internal Revenue 
Service (IRS) and Social Security Administration (SSA) of 
the periods to which backpay should be allocated.21 

III. Recent Board Decisions Relating to 
Remedies

The Board’s decisions in the area of remedies can best 
be viewed as falling into two categories: adjustments to 
traditional remedies and awards of extraordinary rem-



NYSBA  Labor and Employment Law Journal  |  Summer 2013  |  Vol. 38  |  No. 2 23    

bargaining process to such an extent that 
their “effects cannot be eliminated by 
the application of traditional remedies,” 
NLRB v. Gissel Packing Co., 395 U.S. 575, 
614 (1969), citing NLRB v. Logan Packing 
Co., 386 F.2d 562, 570 (4th Cir. 1967), an 
order requiring the respondent to reim-
burse the charging party for negotiation 
expenses is warranted both to make the 
charging party whole for the resources 
that were wasted because of the unlaw-
ful conduct, and to restore the economic 
strength that is necessary to ensure a 
return to the status quo ante at the bar-
gaining table. [T]his approach refl ects the 
direct causal relationship between the 
respondent’s actions in bargaining and 
the charging party’s losses.46

Thus, the standard established in Frontier Hotel and reit-
erated in HTH Corporation permits awards of negotiating 
expenses where (1) unfair labor practices were suffi cient-
ly “substantial” to “infect[] the core” of the bargaining 
relationship; (2) traditional remedies will not eliminate 
the effects of the unlawful conduct; (2) the charging party 
will not be made whole without reimbursement of the 
wasted expenses; (3) a restoration of the charging party’s 
economic strength is necessary to restore the status quo 
at the bargaining table; and (4) there is a direct, causal 
relationship between the respondent’s unlawful conduct 
and the charging party’s losses. These factors appear to 
emphasize the harm that is caused by the employer’s vio-
lations, and thus the purely remedial goals of the Board’s 
affi rmative orders in remediating these harms. 

While the Board elaborated on the specifi c policies 
that the notice-reading remedy was designed to effec-
tuate—“enabl[ing] employees to exercise their Section 
7 rights free of coercion”47—the Board was less explicit 
about the policies underlying the reimbursement remedy. 
However, the decision appears to further the policies of 
“encouraging the practices and procedures of collective 
bargaining,” as described in the Act’s preamble. 

Following HTH Corporation, the Board, through the 
same panel but with Member Pearce now elevated to 
Chair, issued decisions in Whitesell Corporation48 and 
Camelot Terrace.49 The Board in these cases makes more 
explicit the injury and remedial goals, even if not the un-
derlying policies effectuated by the remedies. In Whitesell, 
the Board awarded reimbursement of bargaining expens-
es and notice-reading. There, the employer had prema-
turely declared impasse three weeks into negotiations 
and one day after contract expiration, and then unilater-
ally implemented provisions of its fi nal offer.50 Based on 
this conduct, the General Counsel successfully petitioned 
for a 10(j) injunction against the employer, based on 
charges that the Board later agreed established violations 

the Board navigates the tension of effectuating the poli-
cies of the Act while not crossing the line into “punitive” 
remedies. These remedies have included an extension of 
the certifi cation year,30 a notice-reading remedy,31 bar-
gaining schedule,32 and issuance of a broad cease-and-
desist order.33 In addition, the Board has ordered access 
remedies, including provision of employees’ names and 
addresses to the union.34 Even more interesting, however, 
are cases where the Board has awarded reimbursement 
of bargaining or litigation expenses. As GC Memo 11-06 
remarked, the General Counsel and other practitioners 
“have not had as much experience” with reimburse-
ment remedies as they have had with these other sorts of 
extraordinary remedies.35 For that reason, a close review 
of recent Board cases awarding these remedies may be 
instructive. 

Reimbursement remedies are not new. They were es-
tablished by the Board in the early 1970s,36 and the most 
in-depth discussion in recent years came in Frontier Ho-
tel.37 Following the Frontier decision, these remedies have 
been awarded infrequently by some Boards and even 
more rarely under others. Negotiating-expense remedies 
were awarded in a limited number of cases under both 
the Clinton- and Bush-era Boards.38 Litigation-expense 
reimbursement has been rejected in far more cases than it 
has been granted.39 

The fi rst Obama Board case granting notable extraor-
dinary remedies was HTH Corporation,40 a decision by 
the Liebman Board, with a panel composed of Members 
Becker, Pearce, and Hayes. The Board, over Member 
Hayes’s objection, ordered a notice-reading, extension of 
the certifi cation year, and reimbursement of the union for 
its negotiating expenses. In this case, the employer had 
discharged seven employees who were members of the 
union’s bargaining committee, bargained in bad faith for 
an initial contract with the union, unlawfully withdrawn 
recognition from the union, made various unilateral 
changes to employees’ working conditions, and engaged 
in an assortment of other violations of the Act.41 In af-
fi rming the awards of reimbursement of negotiating ex-
penses and a notice-reading, the Board set forth various 
reasons. First, the Board cited the employer’s “proclivity 
to violate the Act,”42 as evidenced by two earlier Board 
decisions fi nding that the employer had committed un-
fair labor practices and engaged in objectionable conduct 
during the critical period before an election.43 

Next, the Board cited the Gould Board’s decision in 
Frontier Hotel,44 in which the Board established a standard 
for the award of negotiating expenses.45 The standard 
established in Frontier Hotel, as quoted in HTH Corpora-
tion, was the following: 

In cases of unusually aggravated mis-
conduct…where it may fairly be said 
that a respondent’s substantial unfair 
labor practices have infected the core of a 
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Explaining the negotiation-expenses award, the 
Board articulated the injury caused by the violation and, 
on that basis, emphasized that the award was purely 
a remedial measure to make whole the injured party. 
The Board explained that the employer, by its unlawful 
acts, “directly caused the Union to waste considerable 
resources” and “deprived the Union of any real opportu-
nity to achieve contracts that would be acceptable to unit 
employees.”61 A bargaining-expense remedy was there-
fore a necessary make-whole remedy in order to “restore 
the Union’s previous fi nancial strength and consequent 
ability to carry out effectively its responsibilities as the 
employees’ representative.”62 This decision appears to 
implicitly posit that in order to effectuate the Act’s poli-
cies of protecting the exercise by workers of designation 
of representatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their employ-
ment, it is necessary for the employees’ designated rep-
resentative to maintain its “fi nancial strength” in order to 
“effectively” carry out its representational duties.

In awarding litigation expenses, the Board high-
lights the need to protect the integrity of the Board’s own 
adjudicative process. In a lengthy discussion, the Board 
located its decision within a well-established tradition 
of courts’ and administrative bodies’ “inherent author-
ity” to control their own processes. The Board quoted 
Supreme Court precedent in asserting that the bad-faith 
exception to the American Rule permits reimbursement 
of litigation expenses when a party has “‘acted in bad 
faith, vexatiously, wantonly, or for oppressive reasons,’” 
based on the party’s “‘actions giving rise to the litigation, 
in the conduct of the litigation itself, or in both.’”63 

The Board’s stated reasons for fi nding litigation ex-
penses warranted in Camelot Terrace focus on the specifi c 
facts of the case before it. Nonetheless, it is possible to 
discern certain underlying principles and themes. As 
with its decisions awarding bargaining expenses, the 
Board here identifi ed an injury and a consequent make-
whole award to remediate that injury. The Board asserted 
that the award was necessary to “protect litigants from 
the signifi cant economic consequences of such wanton 
misuse of legal processes in support of a party’s unlawful 
objectives.”64 Because the General Counsel and the union 
had “incurred the additional expense of the resumed 
litigation” following the respondent’s breach of settle-
ment agreements, the award would make them whole for 
having suffered that economic injury.65 Additionally, the 
litigation-expense award can also be viewed as provid-
ing a remedy for an injury to the Board’s own process. 
The Board explained that it possesses the authority to 
order such a remedy in order to “preserve the integrity 
of [Board] processes”66 and asserted that such an award 
is proper where a respondent “made the Board into an 
instrument of its own unlawful conduct.”67 

Accordingly, a litigation-expenses award may be 
viewed as remedial in two senses. First, the award 

of the Act.51 Subsequent to imposition of the injunction, 
which ordered the employer to bargain in good-faith, the 
employer made regressive proposals “clearly designed 
to frustrate bargaining and negate the possibility of 
reaching agreement.” insisted on retaining control over 
mandatory subjects through proposals which the Board 
concluded “would have left the employees signifi cantly 
worse off than they were without a contract,” refused 
to provide requested information about its bargaining 
proposals, and then obstructed the scheduling of further 
bargaining sessions.52 Faced with the threat of a petition 
seeking to hold the employer in contempt of the 10(j) in-
junction, the parties entered into a settlement agreement 
setting a bargaining schedule for ninety days.53 After the 
conclusion of those ninety days, the employer returned 
to regressive bargaining and then again declared impasse 
and implemented new terms and conditions.54

Based on these facts, the Board ordered reimburse-
ment of bargaining expenses and a notice reading. The 
Board identifi ed the injury to be remediated, stating 
that the respondent’s tactics “effectively reduced the 
negotiations to a sham and wasted the Union’s time and 
resources.”55 Based on this harm, the Board emphasized 
that its “traditional remedy of an affi rmative bargaining 
order, standing alone, will not make the Union whole,” 
and thus a negotiating-expense award was a non-
punitive, make-whole measure “warranted to make the 
Union whole and to restore the status quo ante so far as 
possible.”56 While not specifi cally identifying the poli-
cies effectuated by this remedy, by defi ning the injury in 
this way, the Board appeared to connect the remedy to 
the underlying policies of encouraging the practice and 
procedure of collective bargaining and protecting em-
ployees’ designation of representatives for the purpose of 
negotiating terms and conditions of employment. 

Three months later, the Pearce Board again awarded 
additional extraordinary remedies in Camelot Terrace, 
including bargaining expenses to the Union and litigation 
expenses to both the Union and the General Counsel.57 
Camelot Terrace, similar to HTH and Whitesell, involved an 
employer with a history of legal violations and involve-
ment in Board processes. In a case three years earlier, 
the General Counsel alleged bad-faith bargaining and 
other violations by the employer with respect to the same 
union and bargaining unit, which resulted in a post-
hearing settlement agreement approved by the adminis-
trative law judge.58 On the basis of the allegations in the 
complaint before the Board in Camelot Terrace, the Gen-
eral Counsel successfully moved to set aside the prior 
settlement agreement and consolidate hearing the prior 
charges with the ones underlying the later complaint. 
Based on exceptions only to the remedies and not to the 
fi ndings of unlawful conduct,59 the Board affi rmed the 
judge’s fi ndings that the employer had engaged in both 
sets of unlawful conduct, including bad-faith bargaining, 
surface bargaining, refusal to provide requested informa-
tion, direct dealing, and unilateral changes.60 
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a comprehensive discussion of remedies available under the Act 
based on Board and court precedent).

3. 29 U.S.C. §151.

4. N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1953). Dannin 
observes the “tautology” of the Court’s statement that remedies 
must be “remedial.” “No Rights without a Remedy,” p. 11.

5. Consol. Edison Co. v. N.L.R.B., 305 U.S. 197, 235-36 (1938) (“[w]e 
think that this authority to order affi rmative action does not go 
so far as to confer a punitive jurisdiction enabling the Board to 
infl ict upon the employer any penalty it may choose because he is 
engaged in unfair labor practices, even though the Board be of the 
opinion that the policies of the Act might be effectuated by such 
an order”).

6. Republic Steel Corp. v. N.L.R.B., 311 U.S. 7, 12 (1940).

7. I refer to the “Obama Board” in the same sense as former Board 
Member Craig Becker defi ned it—beginning on March 27, 
2010, the fi rst date on which a Board possessed of a quorum 
of members, a majority of whom were appointed by President 
Obama, was constituted. See Craig Becker, “The Continuity of 
Collective Action and the Isolation of Collective Bargaining: 
Enforcing Federal Labor Law in the Obama Administration,” 33 
Berkeley J. Emp. & Lab. L. 401, 402 n. 2 (2012). The Obama Board 
may be further divided between the 17 months when Wilma 
Liebman was Chair, and the current Board, beginning August 28, 
2011, with Mark Gaston Pearce serving as Chair. See “Members 
of the NLRB since 1935,” available at <http://www.nlrb.gov/
members-nlrb-1935>. 

8. General Counsel memoranda serve two functions: fi rst, they are 
public documents which communicate the Agency’s prosecutorial 
priorities to the public; and second, they instruct the General 
Counsel’s fi eld staff in the performance of their duties.  

9. See NLRB General Counsel Mem. 07-08 (May 29, 2007) and 06-05 
(April 19, 2006) (memoranda issued by General Counsel Meisburg 
regarding remedies in fi rst-contract bargaining cases); Operations-
Mgmt. Mem. 99-79, 1999 WL 35013069 (Nov. 19, 1999) (in memo 
signed by Associate General Counsel Richard Siegel, during 
term of Acting General Counsel Frederick Feinstein, considering 
various remedial initiatives, including to remedy unlawful 
organizing interference, “[i]n order to improve the effectiveness 
of the Agency’s remedial arsenal” and observing that it is “the 
Board’s institutional role to serve as a remedial laboratory”).

10. NLRB General Counsel Mem. GC 10-07 (Sept. 30, 2010) 
(hereinafter, “GC Memo 10-07”).

11. NLRB General Counsel Mem. GC 11-01 (Dec. 20, 2010) 
(hereinafter, “GC Memo 11-01”). 

12. Id., p. 1.

13. Id., p. 6-9.

14. Id., p. 10-11.

15. Id., p. 6.

16. NLRB General Counsel Mem. GC 11-06 (Feb. 18, 2011) 
(hereinafter, “GC Memo 11-06”). 

17. GC Mems. 07-08, 06-05.

18. Id., p. 1.

19. Id. (citing GC Mems. 06-05 and 07-08).

20. NLRB General Counsel Mem. GC 11-08, p.4 (March 11, 2011) 
(hereinafter, “GC Memo 11-08”).

21. Id., p. 3-4.

22. The term appears to stem from Gissel, in which the Supreme Court 
approved issuance of a bargaining order based on a card-majority, 
stating, “The only effect of our holding here is to approve the 
Board’s use of the bargaining order in less extraordinary cases 
marked by less pervasive practices which nonetheless still have 
the tendency to undermine majority strength and impede the 
election processes.” N.L.R.B. v. Gissel Packing Co., 395 U.S. 575, 

reimburses the charging party which has suffered the 
“economic consequences” of the respondent’s bad-faith 
conduct, and second, reimbursement to the General 
Counsel—the prosecutor in this “quasi-judicial body”68—
remedies the injury to the “integrity” of the Board pro-
cess. Such awards may be viewed as effectuating various 
policies of the Act. First, reimbursement to the charging 
party, in a case where the underlying unlawful conduct 
involved bad-faith bargaining and related violations, en-
courages the practice and procedure of collective bargain-
ing and the employees’ full freedom of association. Sec-
ond, an award intended to “protect the integrity” of the 
Board’s process may be viewed as effectuating a policy 
set forth in Section 10(a) of the Act: “empower[ing]” the 
Board to “prevent any person from engaging in any un-
fair labor practice.”69 While the Board in Camelot Terrace 
does not make such principles explicit, instead emphasiz-
ing the employer’s “bad faith” by setting forth a litany 
of facts concerning the employer’s unfair labor practices 
and conduct in the litigation, this framework provides a 
useful lens to make sense of the Board’s decision. 

The Board has ordered reimbursement of bargaining 
expenses in at least one subsequent case,70 but does not 
appear to have ordered reimbursement of litigation ex-
penses in any subsequent cases. Such remedies appear to 
have been requested in at least three subsequent cases in 
which the Board deemed them unwarranted.71 It remains 
to be seen whether the Board will continue to support 
its remedial orders through fact-specifi c decisions or 
whether it will articulate more general principles for the 
availability of these awards. Nonetheless, in formulating 
their own arguments and litigation strategies, practitio-
ners may wish to consider these fundamental principles 
of injury, remedial goal, and policies effectuated by a 
given remedy. Such a strategy would be consistent with 
the General Counsel’s view that in arguing for a given 
remedy, Regions “should articulate the lasting or inhibi-
tive coercive impact inherent in the violations alleged,” 
“explain how the remedy sought will remove that im-
pact,” and show how remedies are intended to “restore 
the pre-violation conditions.”72 By doing so, practitioners 
may invoke the Board’s “unique role in determining 
how best to remedy violations of the [Act]”73 while still 
avoiding overstepping into the forbidden “punitive 
jurisdiction.”74

Endnotes 
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This article will discuss the development of the law, 
from the time governments enjoyed absolute sovereign 
immunity and onwards.17 It will explore the doctrine of 
negligent hiring in both federal law as well as in state 
law.18 

Although the Circuit Courts have split over whether 
intentional torts caused by negligence are included in the 
“assault and battery exception” of the FTCA, the Court’s 
recent support for the government’s broad utilization of 
background checks in NASA clearly indicates that the 
government should be held to a higher standard—at least 
as high of a standard as private employers are held. 

This article will discuss how negligent hiring claims 
relate to the “discretionary function exception” to the 
FTCA.19 Additionally, this article will discuss how major 
scandals in recent times have arguably derived from 
negligent decisions made by employers.20 This article 
will discuss why, particularly after the NASA decision, 
the government should unquestionably have liability for 
negligent hiring claims. 

II. The Doctrine of Negligent Hiring

A. Prima Facie Case of Negligent Hiring 

Negligent hiring is a breach of an employer’s duty to 
make an adequate investigation of an employee’s fi tness 
before hiring him.21 To make a negligent hiring claim, a 
plaintiff must prove a prima facie case like most ordinary 
tort claims.22 A plaintiff must fi rst show that there was 
a duty owed to the plaintiff by the employer.23 Next, a 
plaintiff must show that the employer breached that duty, 
namely that the employer knew or should have known 
about the employee-tortfeasor’s unfi tness for the particu-
lar job.24 A plaintiff must then show that the employer’s 
breach of that duty—negligently hiring the unfi t employ-
ee—was the proximate cause of the plaintiff’s injuries.25 
To prove that, a plaintiff must show that the employer’s 
failure to make a reasonable inquiry into the employee-
tortfeasor’s fi tness resulted in his hiring and that a rea-
sonable inquiry would have yielded information which 
would have convinced a reasonable employer not to have 
hired the employee-tortfeasor in the fi rst place.26 Lastly, 
the plaintiff must have incurred damages.27 

Negligent hiring is a tort that stems from primary 
liability, not respondeat superior’s vicarious liability.28 In 

I. Introduction 
Hiring decisions by employers may often have far-

reaching effects. They not only affect the business of an 
employer. They may also have major effects on the lives 
of other employees and those who have relationships 
with the company.

Private employers, upon making employment 
decisions, are legally liable for the action and inaction 
of their employees.2 One such liability is encompassed 
in the doctrine of negligent hiring.3 Negligent hiring is 
the breach of an employer’s duty to make an adequate 
investigation of an employee’s fi tness before hiring him 
which proximately causes an injury.4 Under the doctrine 
of negligent hiring, an employer may even be held liable 
for an employee’s acts or omissions that occur outside the 
scope of that employee’s duty.5 

Public employers, on the other hand, have long en-
joyed sovereign immunity, a centuries-old doctrine that, 
under most circumstances, immunizes the government 
from any liability.6 Although the government has long 
enjoyed absolute sovereign immunity, Congress placed 
on it a signifi cant constraint by enacting the Federal Torts 
Claim Act (FTCA) in 1946.7 This essentially allowed tort 
suits to be brought against the government.8 Neverthe-
less, the statute lists several exceptions to this rule, such 
as the “assault and battery exception”9 as well as the 
“discretionary function exception.”10 

Courts have long deliberated over whether tort 
claims which are caused by negligence may be brought 
against the government—namely, whether they fall 
within the “assault and battery exception” of the FTCA.11 
Several United States Circuit Courts of Appeals decisions 
have split over this issue.12 The United States Supreme 
Court, however, has yet to fi rmly resolve this discrepancy 
and thus far has failed to take a side on this issue.13 

Like private employers, the government is free to uti-
lize extensive background checks to screen both potential 
and current employees in making employment deci-
sions.14 This notion was reinforced in a recent Supreme 
Court case, NASA v. Nelson.15 Nevertheless, the Court has 
still failed to fi rmly conclude whether the government 
should be liable for intentional torts caused by negli-
gence, including negligent hiring claims.16 

Limits on Sovereign Immunity
in the Post-NASA v. Nelson Era:
Greater Government Liability for Negligent Hiring
By Zachary Rothken and Jonathan Sturm

“You cannot escape the responsibility of tomorrow by evading it today.”
—Abraham Lincoln1
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more importantly, he would have saved children from 
the sexual abuse. 

Similarly, in Arizona, an employer failed to conduct 
a competent background check of a nanny who molested 
two boys.49 The aberration was apparent because the 
nanny had a prior history of child abuse and had mo-
lested a child of a parent whom he listed as a reference.50 
Like the case above, expert testimony was used in the 
settlement proceedings and the case settled for around 
$1 to $2 million.51 An employer is only likely to concern 
himself with the effect his employees have on others to 
the extent that he will be held liable. These cases prove 
that a wider reaching concern exists, one that is real and 
important. The outcome of these cases, monetarily and 
socially, should be alarming for employers.  

There are a few ways that an employer can protect 
his business and create a safe workplace.52 First, an 
employer should conduct pre-employment screenings.53 
This includes providing employees with verbal notifi ca-
tion with the intent to run a background check in accor-
dance with state and federal laws, specifi cally Title VI, 
Section 606 of the Fair Credit Reporting Act (FCRA).54 It 
also includes obtaining written authorization from the 
employees in order to research their “fi nancial, medical, 
criminal, prior employment, drug testing, personality 
evaluation, education and mode of living checks such 
as neighbor interviews and character references.”55 An 
employer can, and should, ask a candidate for personal, 
work, or community references. Second, an employer 
should provide awareness and training for all employ-
ees in case violence erupts in the workplace.56 Lastly, 
the employer should plan for long-term security.57 If the 
employer creates a safe and secure environment, it will 
be less likely that violence will occur at the workplace. If 
an employer prevents violence at the workplace then he 
prevents the negligent hiring suits that could stem from 
that violence. 

B. The Background Check and Negligent Hiring 

To protect themselves from negligent hiring suits, 
background checks appear to serve as reasonable safety 
nets for employers.58 However, they alone do not always 
protect employers from liability.59 Employers are often 
irresolute as to how deep they should dig into a poten-
tial employee’s background.60 Employers must offset 
this duty alongside the effi ciency of probing beyond an 
ordinary criminal background check.61 While employers 
want nothing less than to confi dently ensure that they 
employ only those who pose no risk to others, they often 
lack the resources required to do so.62

As stated above, for a negligent hiring claim, a 
plaintiff must prove that the employer failed to make a 
reasonable inquiry into the employee’s fi tness.63 Such 
an inquiry may be in the form of a background check.64 
There is a vast amount of precedent for this notion.65 A 

respondeat superior, an employer can only be held liable 
for an employee’s acts or omissions within the scope of 
the employee’s duty.29 In negligent hiring, on the other 
hand, an employer may be held liable for an employee’s 
acts or omissions outside of the scope of the employee’s 
duty.30 Essentially, the tort of negligent hiring is based 
upon the conduct of the employer.31

The doctrine of negligent hiring originally developed 
from the common law’s “fellow servant rule.”32 The 
“fellow servant rule” operated to absolve an employer 
from tort liability when his employee was injured due to 
another fellow employee’s negligence.33 Under the fellow 
servant rule, employers were traditionally absolved from 
liability for the torts of their employees upon the no-
tion that the risk of injury to an employee caused by the 
actions of his fellow employee is an ordinary risk associ-
ated with employment.34 As tort law expanded, however, 
courts created several exceptions to the harsh fellow 
servant rule and soon began to acknowledge an em-
ployer’s duty to afford employees a safe place to work.35 
Courts soon recognized within this the duty to hire safe 
employees.36 With this the doctrine of negligent hiring 
has its roots. 

As the courts gradually became comfortable with the 
application of the negligent hiring theory, the doctrine 
began to be applied more broadly.37 Courts soon devel-
oped the scope of the doctrine to “create a duty between 
employers and third parties based upon the third party’s 
relationship with the employer.”38 Thus, the modern ver-
sion of negligent hiring was created.39

According to the Applicant Screening Company 
of America, three people a day are killed or assaulted, 
verbally or physically, in the workplace.40 If precautions 
are not taken by employers to create a safe work environ-
ment, many lawsuits, including negligent hiring suits, 
could arise. Many negligent hiring lawsuits are settled for 
a large sum of money.41 For example, a negligent hiring 
case involving a security guard with a history of sexual 
misconduct settled for $2.4 million.42 In that case the 
security guard was hired by a drug store without a com-
petent background check.43 The security guard went on 
to sexually harass a thirteen and fourteen year old girl.44 
At fi rst the employer offered a settlement in the hundred 
thousand dollar range, but after expert testimony the 
employer raised the settlement to $2.4 Million.45 

Another case settled in the amount of $5.4 million.46 
The District Attorney involved in the case referred to 
the employee as “the most prolifi c serial sex offender we 
have ever prosecuted in the State.”47 The employee is 
now serving three life sentences for the sexual molesta-
tion of children at a home for the disadvantaged.48 If, 
in this case, a background check had been conducted, it 
is highly unlikely that the employer would have hired 
such a man to look after disadvantaged children. The 
employer would have saved himself $5.4 million, but, 
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to the decedent’s apartment, and in doing so failed to 
inquire about the painter.81 The court reasoned that a 
woman living alone could assume that the manager of 
her building would not give unlimited access to a dan-
gerous stranger.82 These two cases exemplify that when 
an employee is more likely to interact with others, there 
exists a heightened need for background checks. 

As long as an employer makes a reasonable inquiry, 
he is not required to research a prospective employee’s 
criminal record.83 An employer is required to perform 
a criminal background check if he “is on notice of the 
need for one,”84 or state law provides as such. Employers 
should be held liable for a failure to perform a criminal 
background check only when on actual notice because 
“[t]o hold the [employer] liable…without some knowl-
edge or notice of some kind that the employee was a dan-
gerous individual would require an exploration into the 
fi eld of intangibles and the adoption of some method not 
yet devised of determining the unknown and unusual 
desires of the employee.”85 

Even if an employer looks into the criminal record of 
a prospective employee, a negative criminal record alone 
does not constitute a prima facie case of negligent hir-
ing.86 The existence of a criminal record would only help 
a plaintiff in his negligent hiring claim if the nature and 
circumstances of the employee’s past criminal conduct 
related to the work he was hired to perform.87 The court 
in Evans v. Morsell reasoned that an employer does not 
have to search for an employee’s criminal record because 
to do so is diffi cult, placing too high of a burden on an 
employer, and the employer can assume that the employ-
ee has been amended under the legal system.88 

A duty owed to the public is another reason for a 
higher standard background check.89 Where an employ-
ment decision has a chance of affecting the public at 
large, an employer has a responsibility to protect those 
that would come in contact with that employee.90 For 
example, the court in Burch held that “there is an indica-
tion that carriers might be held to a higher standard in 
the hiring of their employees than other employers.”91 
That higher standard requires a background check, and 
exists in order to ensure that dangerous individuals are 
not hired for such a position.92 What follows Burch is that 
a background check should be required for any employ-
ment with a possible effect on the public at large. Similar-
ly, just like a job that entails a high interaction with others 
requires a stricter background check, the same should 
hold true for jobs that require interaction with the public 
at large. 

C. Background Checks of Prospective Employees: 
Statistical Trends in the Private Sector

The use of background checks to evaluate both cur-
rent and prospective employees has become increasingly 
more prevalent in recent years.93 In 2004, the Society for 

plaintiff with a negligent hiring claim can assert that if a 
background check was performed, a reasonable employ-
er would not have hired that employee or the reasonable 
employer would have taken adequate precautions know-
ing there was a possible danger in hiring that employee.66 
In response, an employer could argue that he did not 
breach any duty owed to the plaintiff.67 

Courts look at the following factors when analyzing 
whether such a duty exists: “‘(1) the degree of relation-
ship between the plaintiff and the employer; (2) whether 
the plaintiff was brought into the path of the tort feasor 
[sic] for some purpose of the employer; and (3) the posi-
tion which the state’s courts have taken in similar cas-
es.’”68 Along these factors, if an employer had used a rea-
sonable amount of care in the hiring process, he would 
not have owed the plaintiff any duty, and therefore 
would not be liable for a negligent hiring suit.69 There are 
different ways an employer could go about using reason-
able care in the hiring process; for instance, verifying 
information from an employment application, a pre-
employment investigation by the local police, conducting 
an interview, or performing a background check.70 Even 
if an employer conducted a background check, the em-
ployer would not be held liable for a negligent hiring suit 
if there was nothing in the employee’s history indicating 
that he would exhibit that type of behavior.71 

The extent of a background check depends on the 
work for which it is being conducted.72 A job that re-
quires a high amount of interaction with others would 
require a more in-depth background check than a job 
that requires a lesser amount of interaction with others.73 
In McLean v. Kirby Co., a Div. of Scott Fetzer Co., the court 
held that Kirby, a manufacturer of vacuums, which em-
ployed door-to-door salesmen, had a duty to perform a 
background check on its salesmen.74 In that case, a Kirby 
Salesman raped a prospective client in her own home.75 
The court found that had Kirby conducted a background 
check, the company would have found the salesman to 
be a dangerous person.76 A door-to-door salesman is a 
type of job that requires a high amount of interaction 
with others, which is why the employer, Kirby, should 
have performed a background check. 

In a similar case, an owner of a building was sued for 
negligent hiring because the manager of the build-
ing raped a tenant.77 The justice of the case stated that
“[l]iability is predicated on the negligence of an employer 
in placing a person with known propensities, or propen-
sities which should have been discovered by reasonable 
investigation…”78 The court found in favor of the plain-
tiff because the owner would have discovered the man-
ager’s evil propensities through a reasonable inquiry.79 

Similarly, in Kendall v. Gore Properties, Inc., a painter 
hired by the manager of a building killed a female ten-
ant.80 The court found in favor of the deceased tenant 
because the manager gave the painter unlimited access 
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aggrieved parties to their status quo.”111 The issue in 
just punishing the blameworthy employee, who prob-
ably would not be able to fi nance the lawsuit, is that the 
victim would not be restored to the status quo; some may 
argue that to punish the employer is to punish a non-
blameworthy party. 

In order to accomplish these goals, the responsibility 
has to be placed on the party who can bear the respon-
sibility best, namely the employer.112 This is so because 
employers are in the best position fi nancially and are 
authorized to make the ultimate decisions when hiring 
an employee.113 Employers are in the best position to 
compensate those harmed by an employee because most 
employers have insurance to cover such lawsuits and 
employers have the ability to raise prices for goods or 
services in order to outweigh potential lawsuits.114 In es-
sence, employers pass on the fi nancial burden to society 
as a whole when they increase prices.115 In turn, that 
spreads the cost of negligent hiring suits, and the burden 
does not fall solely on the employers. 

Furthermore, the fault should be placed on the 
employer because he should have used reasonable care 
when hiring the employee.116 There will always be gray 
areas, where the employer does not seem to be at fault. 
However, on the whole, the employer is still in the best 
position to compensate those harmed by his employees, 
both fi nancially and morally.

III. Criminal Background Checks and Negligent 
Hiring: State Law 

A. State Negligent Hiring Law

Most states’ negligent hiring statutes follow the 
common law set forth above.117 Some states’ statutes 
include a presumption against negligent hiring suits if 
an employer conducted a background check before the 
hiring.118 According to Florida’s negligent hiring statute, 
a presumption against a negligent hiring suit exists when 
an employer conducts a background check that includes: 

(a) Obtaining a criminal background in-
vestigation on the prospective employee 
under subsection (2); (b) Making a rea-
sonable effort to contact references and 
former employers of the prospective em-
ployee concerning the suitability of the 
prospective employee for employment;

(c) Requiring the prospective employee 
to complete a job application form that 
includes questions concerning whether 
he or she has ever been convicted of a 
crime, including details concerning the 
type of crime, the date of conviction and 
the penalty imposed, and whether the 
prospective employee has ever been a 
defendant in a civil action for intentional 

Human Resources Management (SHRM) conducted a 
survey which revealed a staggering jump in pre-employ-
ment background checks.94 The survey found that prior 
to hiring new employees, eighty percent of companies 
run criminal background checks.95 Compared to the 
results of a survey conducted by SHRM in 1996, in which 
fi fty one percent of companies ran pre-employment crim-
inal background checks, SHRM’s 2004 results signifi ed a 
twenty-nine percent growth in less than a decade.96

Similarly, in 2010, EmployeeScreenIQ surveyed over 
600 employers to identify certain trends in the area of 
employment background checks.97 The survey revealed 
that background checks have become increasingly im-
portant in the minds of employers and will continue to 
become progressively popular.98 It found that ninety-two 
percent of employers would reconsider hiring prospec-
tive employees when a background check reveals certain 
unfavorable information.99 Eight percent of surveyed 
employers said that when faced with such a situation, 
they would reject that candidate.100 Forty-three percent of 
surveyed employers perform background checks prior to 
extending an offer to a prospective employee.101 Sixty-
eight of those surveyed conduct background checks for a 
prospective employee’s history of substance abuse.102 

When asked about the qualitative importance of 
background checks, nineteen percent said that it was the 
single most important factor in hiring prospective em-
ployees.103 This is a far cry from employee qualifi cations, 
which was ranked the single most important factor in 
hiring prospective employees by seventy percent of those 
surveyed.104

As would be expected in today’s digital age, em-
ployees utilize social media in researching prospective 
employees’ backgrounds.105 Fifty-three percent of those 
surveyed make use of LinkedIn, forty-eight percent use 
Google and other Internet search engines, thirty-nine 
percent use Facebook, and twenty-seven percent use 
Twitter.106 Among those that make use of social media to 
research a prospective employee’s background, seventy-
three percent said that lies about a candidate’s qualifi ca-
tions would prevent his being hired by the employer.107 
Sixty-fi ve percent said that discriminatory remarks made 
by the candidate on the social networking site would 
prevent his hiring.108 Only two states, Connecticut and 
Delaware, require employers to notify their employees if 
they monitor their usage of the internet and social media 
while on the job.109

D. The Public Policy Underlying the Doctrine of 
Negligent Hiring

Negligent hiring claims exist in order to compensate 
victims injured by employees.110 The legal system cre-
ated a liability for the commission of a tort, especially 
negligent hiring, in order to “punish blameworthy par-
ties, to fulfi ll society’s demand for justice, and to restore 
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must look not only to the crime committed but also to 
the circumstances surrounding the crime.130 The second 
“element-of-the crime inquiry” method, employed by 
Wisconsin, looks to statutory elements of the committed 
crime in deciding its relatedness to the employment.131 

New York has the model “fact-specifi c inquiry” 
anti-discrimination statute.132 New York’s statute lists the 
following eight factors for an employer to consider when 
hiring an ex-convict: 

(a) The public policy of this state, as 
expressed in this act, to encourage the 
licensure and employment of persons 
previously convicted of one or more 
criminal offenses.

(b) The specifi c duties and responsi-
bilities necessarily related to the license 
or employment sought or held by the 
person.

(c) The bearing, if any, the criminal of-
fense or offenses for which the person 
was previously convicted will have on 
his fi tness or ability to perform one or 
more such duties or responsibilities.

(d) The time which has elapsed since 
the occurrence of the criminal offense or 
offenses.

(e) The age of the person at the time of 
the occurrence of the criminal offense or 
offenses.

(f) The seriousness of the offense or 
offenses.

(g) Any information produced by the 
person, or produced on his behalf, in 
regard to his rehabilitation and good 
conduct.

(h) The legitimate interest of the public 
agency or private employer in protect-
ing property, and the safety and welfare 
of specifi c individuals or the general 
public.133

In Ford v. Gildin, a New York court used these fac-
tors in analyzing a negligent hiring suit.134 The employee 
committed manslaughter in 1955, and was then hired as a 
porter of a residential building in 1964.135 During his em-
ployment, the employee befriended a resident and sub-
sequently became the godfather of the resident’s child.136 
Sometime thereafter, the employee sexually abused the 
resident’s child.137 The resident brought a negligent 
hiring suit against the owner-manager of the building, 
alleging that because of the employee’s manslaughter 
conviction, he never should have been hired as a por-

tort, including the nature of the inten-
tional tort and the disposition of the 
action;

(d) Obtaining, with written authoriza-
tion from the prospective employee, a 
check of the driver’s license record of the 
prospective employee if such a check is 
relevant to the work the employee will 
be performing and if the record can rea-
sonably be obtained; or

(e) Interviewing the prospective 
employee.119

The statute proceeds to state that just because an em-
ployer did not use a method listed above does not mean 
he failed to use reasonable care.120 This indicates that an 
employer can save himself from a negligent hiring claim 
by implementing a method not listed in the statute as 
long as he used reasonable care in hiring the employee. 
To be on the safe side, an employer should follow the 
methods outlined in the statute above in order to have 
an assumed reasonable care argument against a possible 
negligent hiring claim. 

B. Criminal Anti-Discrimination Statutes

Fourteen states have statutes banning employ-
ment discrimination based on an employee’s criminal 
record.121 Nine of the fourteen cover the public sector 
only.122 Five of the states statutes also disallow discrimi-
nation based on a criminal record in the private sector.123 
The intent of these statutes is to open up the job market 
for those who “have been rehabilitated and are ready to 
accept the responsibilities of a law-abiding and produc-
tive member of society.”124 

Most of the statutes stipulate that an employer is 
allowed to discriminate based on a criminal record if 
the employee’s past criminal activity will have an effect 
on the employment.125 In New York, an employer can 
only discriminate based on a criminal record if there is a 
direct relationship between the employee’s criminal past 
and the employment or if the hiring “would create an 
unreasonable risk to property or to public or individual 
safety.”126 Similarly, in Connecticut a state agency may 
take into consideration the relationship between the 
conviction and the job, the employee’s rehabilitation from 
the convicted crime and the time that has elapsed since 
the crime was committed.127 In a handful of states—Ari-
zona, Kentucky, Colorado, Louisiana, New Mexico, and 
Washington—law enforcement agencies are exempted 
from the law.128

There are two methods states use in judging whether 
the employee’s past criminal conduct is related to the 
employment in question.129 The fi rst “fact-specifi c inqui-
ries” method, employed by New York, Connecticut, and 
Minnesota, is a multi-factor test in which the employer 
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to their criminal ways in order to support their families. 
Even if a person does not want to take that far of a leap, 
without a job, ex-convicts have more free time that could 
be occupied by committing more crime.152 Furthermore, 
employment is usually one of the conditions for parole.153 
Society can blame a person for committing a crime, but 
should not fault a person, more than necessary, to make 
amends for that crime. If it is the government that makes 
it a condition for ex-convicts to be employed, then many 
more, if not all, states should have anti-discrimination 
laws for ex-convicts, as seen in the state statutes above. 

After balancing the public policies and statutes 
above, employers operating in states similar to New York 
and Wisconsin have a twofold concern. On the one hand, 
they cannot discriminate based on a criminal record, yet 
employers can still be held liable for a negligent hiring 
suit. On the other hand, employers can expose them-
selves to a charge of discrimination if they refuse to hire 
an ex-convict; or, if they hire an ex-convict, all employers 
can do is hope it will not lead to a negligent hiring suit.154 

States with ex-convict anti-discrimination statutes 
and negligent hiring statutes are on the path to rehabili-
tating criminals, whilst still protecting society. Employ-
ment stemming from the anti-discrimination statutes will 
make sure the ex-convicts do not commit further crimes, 
and at the same time negligent hiring suits will protect 
society from a possible harm if the integration through 
employment does not work. The duty falls on the states 
to create a system outlining how an employer can go 
about hiring an ex-convict, yet still protect employers 
from negligent hiring claims. This can come in the form 
of a guideline that employers would have to follow when 
interviewing candidates, one of the criteria being how to 
handle hiring ex-convicts. If the employer did not follow 
the proper steps, then he would be liable for negligent 
hiring. In conclusion, the job falls on the state legisla-
tures to fi nd a middle ground between protecting society 
with negligent hiring suits and rehabilitating ex-convicts 
through employment. 

IV. Sovereign Immunity
According to the common law doctrine of sover-

eign immunity, without the United States government’s 
consent, it may not be sued.155 This is not based on “any 
formal conception or obsolete theory.”156 Rather, it is 
based on the “logical and practical ground that there can 
be no legal right as against the authority that makes the 
law on which the right depends.”157 

Historically, the doctrine can trace its roots to the old 
English courts, where the rule was “well established that 
‘no lord could be sued by a vassal in his own court.’”158 
Although for many years the doctrine was only discussed 
in dicta, sovereign immunity is now established judicial 
precedent.159 

ter.138 The court held that the employee’s manslaughter 
conviction twenty seven years ago was not related to 
being employed as a porter.139 The court did not want to 
preclude everyone with a prior conviction from employ-
ment, stating that “[i]mposing liability upon an employer 
under the circumstances presented herein would have an 
unacceptably chilling effect on society’s efforts to reinte-
grate ex-offenders into mainstream society, contrary to 
precedent and the explicitly stated public policy of this 
State.”140 

In Soto-Lopez, a similar New York case, an employee 
who had a manslaughter conviction was denied employ-
ment as a housing caretaker.141 Using the eight factor 
test laid out in the statute, the court did not fi nd a direct 
relationship between the past conviction and the employ-
ment in question because the employee “had completed 
probation and his manslaughter conviction was approxi-
mately nine years old[,]…the city’s refusal to hire him…
would have been unlawful.”142 

In the past, Wisconsin had used a fact-specifi c test 
similar to New York’s.143 However, more recently the 
Wisconsin Supreme Court held that an employer could 
make a reasonable employment decision under Wiscon-
sin law by focusing on “the elements of the crime for 
which [the applicant] was convicted,” and those elements 
of the crime constitute as the circumstances substantially 
related to the employment.144 Wisconsin courts no longer 
partake in a fact-detailed inquiry into whether a discrimi-
natory employment decision was based on a criminal 
record.145 

In Gibson, the Court reasoned that a conviction of 
armed robbery indicated “a propensity to use force or 
the threat of force to accomplish one’s purposes.”146 The 
Court did not inquire into the purpose behind the crime 
that was committed; rather, it focused on the threat of 
violence that stemmed from the elements of robbery.147 
This means that no matter the purpose behind the crime, 
an employer could refuse to hire an applicant convicted 
of any violent crime.148 For example, there would be 
no difference in an employer’s eye between a woman 
convicted of killing her abuser and a woman convicted 
of manslaughter.149 The elements of the crime are the 
same for both convictions, yet many assume the abused 
woman had reason to kill and would most likely not 
have committed manslaughter outside of an abusive 
relationship.150 Yet under Wisconsin law, both crimes are 
viewed equally when it comes to employment decisions. 
This type of inquiry will hinder more ex-convicts than 
necessary because the circumstances of their past crimes 
do not come into play. 

The idea in employing ex-convicts is to integrate 
them into regular society as a form of rehabilitation.151 
Once free, ex-convicts have a need to support themselves 
and possibly family. Many times, if not done through 
legal means such as working, ex-convicts can go back 
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A. The Intentional Tort Exception to the FTCA

1. Introduction 

Although Congress waived the government’s sov-
ereign immunity by enacting the FTCA, Congress still 
retained the authority to limit that waiver.171 The FTCA 
does not authorize all tort suits to be brought against 
the United States government; there are, in fact, many 
exceptions to the rule.172 Among those exceptions are the 
“intentional tort exception” and the “discretionary func-
tion exception.”173 Accordingly, if an alleged tort does fall 
within such exceptions, courts must dismiss the claim for 
lack of subject matter jurisdiction.174

Under the “intentional tort exception,” the govern-
ment retains its sovereign immunity for “any claims aris-
ing out of” assault and battery claims.175 Courts have since 
struggled to conclusively identify exactly which claims 
“arise out of” assault and battery claims. For intentional 
torts proximately caused by governmental negligence 
there have been no fi rm conclusions in caselaw since the 
enactment of the FTCA.176 Commentators have explained 
this phenomenon by noting how Congress, when enact-
ing the intentional tort exception, deliberately considered 
only purely intentional and purely negligent torts, but 
failed to consider intentional torts caused by negli-
gence.177 The U.S. Supreme Court has twice declined to 
rule on the matter, leaving the issue unresolved to this 
day.178

B. The Heretofore Gray Area: Intentional Torts 
Caused by Negligence

1. Supreme Court Decisions: Small Yet Insuffi cient 
Steps Forward 

a. United States v. Shearer—A Failed Attempt

In 1985, the Supreme Court was given its fi rst op-
portunity to contend with the issue in United States v. 
Shearer.179 In Shearer, an army private recently released 
from prison killed a fellow army private, Private Shear-
er.180 The bereaved family brought a suit against the 
United States for damages under the FTCA, claiming that 
the government’s negligent supervision of the perpetra-
tor caused Shearer’s death.181 The Court of Appeals for 
the Third Circuit had reversed the district court’s rul-
ing, holding that the Feres doctrine, which provides that 
under the FTCA a soldier may not recover for injuries 
that “arise out of or are in the course of activity incident 
to service,” is inapplicable to a soldier harming another 
soldier, and therefore Shearer should be able to recover.182 

The Supreme Court, however, reversed the Third Cir-
cuit’s ruling, and held that the Feres doctrine is in fact ap-
plicable to a case such as this, and therefore a soldier may 
not recover damages for an injury committed by another 
soldier.183 Referring to Senate hearings, the Court con-

The doctrine of sovereign immunity is nowhere 
to be found explicitly set forth in the Constitution.160 
Nevertheless, only Congress has the power to “qualify 
or waive” the sovereign immunity of the federal govern-
ment.161 Still, even when sovereign immunity is qualifi ed 
or waived, “[t]he limitations and conditions that Con-
gress imposes on waivers of sovereign immunity must 
be strictly observed.”162 Sovereign immunity has been 
described as “the moat protecting the United States from 
suit.”163

V. The Federal Tort Claims Act of 1946
In 1946, Congress enacted the Federal Tort Claims 

Act (FTCA).164 This law signifi cantly affected the gov-
ernment’s age-old enjoyment heretofore of sovereign 
immunity.165 Essentially, by enacting the FTCA, Congress 
authorized tort suits to be brought against the govern-
ment.166 Until the enactment of the FTCA, despite many 
attempts by both citizens and politicians alike to convince 
Congress to do so, no legislation had been enacted that 
granted a fi nancial remedy for particular torts caused by 
the government.167

According to the FTCA statute, individuals may sue 
the government for injuries suffered “caused by the neg-
ligent or wrongful act or omission of any employee of the 
Government while acting within the scope of his offi ce 
or employment.”168 The statute states the following, in 
pertinent part:

Subject to the provisions of chapter 171 
of this title, the district courts, together 
with the United States District Court 
for the District of the Canal Zone and 
the District Court of the Virgin Islands, 
shall have exclusive jurisdiction of civil 
actions on claims against the United 
States, for money damages, accruing on 
and after January 1, 1945, for injury or 
loss of property, or personal injury or 
death caused by the negligent or wrong-
ful act or omission of any employee of 
the Government while acting within the 
scope of his offi ce or employment, under 
circumstances where the United States, 
if a private person, would be liable to 
the claimant in accordance with the law 
of the place where the act or omission 
occurred.

The FTCA’s enactment granted subject matter 
jurisdiction to federal courts to hear tort claims against 
the government.169 By granting the federal courts juris-
diction, the FTCA “effectively transferred responsibility 
for deciding disputed tort claims from Congress to the 
courts.”170
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battery torts caused by governmental negligence. If a 
government employee commits an assault or battery 
outside of his “scope of duty” which was caused by 
negligence on the part of the government, the govern-
ment could be held liable for that tort.196 Nevertheless, 
the Court expressly refused to discuss whether negligent 
hiring which then leads to an assault and battery outside 
of an employee’s scope of duty could provide a basis for 
governmental liability under the FTCA.197 Concurring 
in judgment, Justice Kennedy essentially justifi ed the 
Court’s reluctance to decide on the matter based on poli-
cy reasons, noting how “many, if not all, intentional torts 
of government employees plausibly could be ascribed to 
the negligence of the tortfeasor’s supervisors.”198

2. Circuit Court Split: Paving the Way for a Supreme 
Court Showdown

While the Supreme Court has failed to decide wheth-
er negligent hiring is included in the intentional tort 
exception, circuit courts across the country have diver-
gent opinions on the matter.199 As the Supreme Court’s 
decisions failed to decide on the issue of intentional torts 
caused by governmental negligence, a circuit court split 
followed, with the Ninth Circuit deviating from the other 
circuit courts in deciding not to be bound by the plural-
ity opinions in both Shearer and Sheridan.200 Although the 
circuit court split weighs heavily in favor of including 
negligent hiring in the FTCA’s intentional tort exception, 
commentators have not ignored the persuasiveness of the 
minority view. 201 

Most circuit courts have held that if the government 
owes a duty to the victim of the intentional tort inde-
pendent of the government’s employment relationship 
with the tortfeasor, the government can be held liable, 
but to the exclusion of negligent hiring, which leads to 
intentional torts committed outside of an employee’s 
scope of duty.202 These courts have thus read the inten-
tional tort exception to cover claims of negligent hiring of 
government employees who commit assault and battery 
torts.203 Such courts include the Second Circuit,204 Fourth 
Circuit,205 Fifth Circuit,206 Eighth Circuit,207 and Tenth 
Circuit208 Courts of Appeals.

In Guccione, a Second Circuit case, Robert C. Guc-
cione, a businessman, charged that the FBI had negligent-
ly failed to prevent Melvin Weinberg, a paid operative, 
“from defaming Guccione to potential lenders and oth-
erwise tortiously interfering with his attempt to secure 
fi nancing for completion of a casino and hotel project in 
Atlantic City, New Jersey.”209 Weinberg had been known 
for most of his life as “a ‘con man’ operating in the gray 
area between legitimate enterprise and crude criminal-
ity.”210 The Court affi rmed the lower court’s decision in 
holding that the government was immune from suit in 
this case based on the “intentional tort exception” to the 
FTCA.211

cluded that the congressional intent in enacting the FTCA 
was “on the straightforward assurance that the United 
States would not be fi nancially responsible for the as-
saults and batteries of its employees.… No one suggested 
that liability would attach if the Government negligently 
failed to supervise such an assailant.”184 However, Shearer 
failed to resolve the issue of how to properly interpret the 
FTCA’s intentional tort exception.185 

b. Sheridan v. United States: Another Missed 
Opportunity

In 1988, in Sheridan v. United States,186 the Supreme 
Court once again had its chance, and came closer than 
ever, to address the issue of how to treat intentional torts 
caused by negligence. In Sheridan, a man enlisted in the 
United States Navy, Carr, was found unconscious and 
intoxicated by three naval corpsmen.187 The corpsmen 
decided to bring Carr to an emergency room, but, on 
the way there, Carr regained consciousness, displayed a 
weapon to the corpsmen, and fl ed—while still intoxicat-
ed throughout.188 According to the Court, Carr was “ob-
viously intoxicated.”189 The corpsmen failed to alert any 
appropriate authorities about the situation.190 Later, Carr 
ended up fi ring at passing vehicles on a public street.191 

Since the government had sovereign immunity under 
the FTCA for intentional torts, the plaintiffs could not sue 
the government based on Carr’s fi ring at them.192 The 
plaintiffs therefore decided to sue the government for 
the negligent failure of the corpsmen to alert appropriate 
authorities of Carr’s threat to the public safety.193

The Sheridan court essentially distinguished employ-
ees “acting within their scope of duty” from employees 
“acting outside their scope of duty,” stating the follow-
ing, in pertinent part:194 

Although the words “any claims aris-
ing out of” an assault or battery are 
broad enough to bar all claims based 
entirely on an assault or battery, in at 
least some situations the fact that in-
jury was directly caused by an assault 
or battery will not preclude liability 
against the Government for negligently 
allowing the assault to occur.195 Even 
assuming that, when an intentional tort 
is a sine qua non of recovery, the action 
“arises out of” that tort, nevertheless 
the § 2680(h) exception does not bar 
recovery in this case. The intentional tort 
exception is inapplicable to torts that fall 
outside the scope of the FTCA's general 
waiver of the Government's immunity 
from liability.

The Court then proceeded to adopt a framework in 
which the government could be liable for assault and 
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C. NASA v. Nelson: One Last Hope for 
Reconciliation of the Law

Although most courts of appeals have held that 
negligent hiring is barred by the FTCA’s intentional tort 
exception, the Ninth Circuit’s persuasive arguments may 
still infl uence a future Supreme Court decision or spur 
legislative reform.232 The Supreme Court case of NASA 
v. Nelson can have potentially signifi cant ramifi cations 
regarding the government’s long-standing presump-
tion of sovereign immunity from negligent hiring under 
the FTCA. The holding in NASA may pave the way for 
the confl icting opinions of the circuit courts to eventu-
ally be reconciled in a future Supreme Court decision by 
providing valuable precedent pertaining, albeit indi-
rectly, to negligent hiring and the FTCA’s intentional tort 
exception.

D. The Discretionary Function Exception to the 
FTCA and Negligent Hiring 

1. Overview of the Discretionary Function 
Exception

Notwithstanding the circuit court split, the govern-
ment may be immune from negligent hiring claims under 
the “discretionary function exception” to the FTCA.233 
Under this exception, the government is immune from 
“[a]ny claim based upon an act or omission of an em-
ployee of the Government, exercising due care, in the 
execution of a statute or regulation...or based upon the 
exercise or performance [of] a   discretionary function.”234 
Congress implemented the discretionary function excep-
tion to protect the government from an abundance of pri-
vate lawsuits.235 The exception applies to governmental 
bodies and federal programs created by those bodies.236 
The discretionary function goes so far as to immunize the 
government even if the government acted negligently.237 
The plaintiff has the burden to prove both that the gov-
ernment waived its sovereign immunity and that none of 
the FTCA exceptions apply to the claim.238 If a plaintiff 
cannot prove as such, his claim must be dismissed.239

The key issue when dealing with the discretionary 
function exception is what falls in the scope of the excep-
tion; not all governmental acts are immune from liabil-
ity.240 At fi rst, the Supreme Court, in Dalehite v. United 
States, held that the government would be liable for 
decisions “made at [the] planning rather than operational 
level.”241 In Dalehite, the plaintiff’s father and husband 
were killed in an explosion caused by fertilizer that was 
manufactured by the government.242 The government 
was not liable for negligently labeling the fl ammable 
material as fertilizer because the decision was made at 
the planning level.243 The Court set out the Planning-Op-
erational Standard in which the planning level consists 
of policy based decisions, whereas the operational level 
consists of day-to-day decisions.244 After Dahelite, many 

In Leleux, a Fifth Circuit case, Catherine E. Leleux, a 
naval recruit, sued the U.S. government for negligence af-
ter she contracted a sexually transmitted disease after be-
ing seduced by a military recruiter.212 The court affi rmed 
the lower court’s holding and held that such a claim was 
barred under the “assault and battery exception” to the 
FTCA.213

Many district courts have also interpreted the inten-
tional tort exception to bar claims against the govern-
ment for assault and battery caused by negligence.214 
In Badjkowski v. United States,215 the Eastern District of 
North Carolina court barred such a claim with regard 
to negligent retention and supervision.216 Similarly, in 
Malone v. United States,217 the Southern District of Geor-
gia court barred such a claim with regard to negligent 
supervision.218 

The Ninth Circuit, however, has long maintained, 
even prior to Sheridan, that negligent hiring is not includ-
ed in the FTCA’s intentional tort exception.219 In Bennett 
v. United States, for example, the Ninth Circuit held that 
claims of negligent supervision are not barred by the 
FTCA’s intentional tort exception.220 In Bennett, Terry Lee 
Hester, a teacher with a seedy past, applied for a teach-
ing position at a boarding school for the Bureau of Indian 
Affairs (BIA).221 The BIA is a governmental agency in the 
U.S. Department of the Interior.222 In the employment 
application, Hester admitted to having been arrested 
and charged with violating an Oklahoma statute.223 He 
also admitted that a bench warrant was outstanding on 
that charge.224 Hester was never investigated based on 
that charge, and he was eventually hired as a teacher in 
the BIA boarding school.225 Hester, while off duty and in 
his own quarters, later kidnapped, assaulted and raped 
several children who were students at the boarding 
school.226 According to the court, “[a]ny investigation 
of Hester’s admissions on his employment application 
would have shown that Hester had been charged with 
acts of child molestation similar to those he committed at 
the [BIA] school.”227

A class of parents and children sued the United 
States for damages caused by the government’s negli-
gence which resulted in the sexual abuse.228 In holding 
the government liable, the court stated that the “sole 
question is whether the retention of sovereign immunity 
for claims ‘arising out of assault [or] battery’…insulates 
the government from liability where its own negligence 
was the proximate cause of the injury.… We hold that it 
does not.”229 The court admitted that “the Supreme Court 
ultimately could decide that the government is not liable 
for batteries by negligently hired employees on duty or 
off duty even though the negligence in hiring and super-
vision is clear.”230 Nevertheless, it held that the FTCA’s 
intentional tort exception does not bar intentional torts 
caused by negligence.231
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Under the second step of the Berkovitz test, an act by 
the government is grounded in public policy when the 
government’s decision is economic, political and social 
in nature.265 Furthermore, the conduct has to involve the 
formulation of a policy, not the execution of a policy.266 
In Briggs v. Washington Metro. Area Transit Auth., the 
government was immune from liability for the negligent 
construction of a wooden enclosure because the deci-
sion in how to effectively use its resources was grounded 
in public policy.267 On the other hand, the government 
was liable for failing to maintain effective lighting in the 
enclosure because having only one working light was not 
an economic, political or social issue that required policy 
judgment.268 In summary, the “discretionary function 
exception” to the FTCA subjects a governmental actor 
to immunity when that actor make a judgment decision 
based on a public policy. 

2. Negligent Hiring Falls Under the Discretionary 
Function Exception to the FTCA

The Federal Government employs about two million 
civilians.269 Under the FTCA, the Federal Government is 
considered to employ an individual if the Government 
“supervised the day-to-day operations or controlled the 
detailed physical performance of the [individual].”270 On 
the other hand, an independent contractor would not be 
considered a government employee under the FTCA.271 

 Such a large workforce opens up the potential for 
many lawsuits against the government. The discretionary 
function exception is one protection the government has 
afforded itself from the plethora of possible private law-
suits.272 One of the private torts that falls under this pro-
tection is negligent hiring.273 The hiring of an employee 
was precisely the kind of conduct Congress had intended 
to shield under the discretionary function exception to 
the FTCA.274 Congress hoped to prevent judicial second-
guessing by prohibiting negligent hiring claims against 
the government.275 

The decision to employ an individual falls under the 
exception to the FTCA because such conduct passes both 
steps of the Berkovitz test without issue. Hiring an em-
ployee passes the fi rst step because judgment and choice 
are necessary when deciding whom to employ.276 The 
decision to hire an employee “involves the weighing of 
individual backgrounds, offi ce diversity, experience and 
employer intuition.”277 It would seem that unless there 
were abnormal circumstances, a statute, or a law requir-
ing a specifi c person to be hired, the decision to employ 
an individual requires the use of judgment and choice. 
Hiring an employee then passes the second step because 
it “involves several public policy considerations includ-
ing the weighing of the qualifi cations of candidates, 
weighing of the backgrounds of applicants, consideration 
of staffi ng requirements, evaluation of the experience of 
candidates, and assessment of budgetary and economic 
considerations.”278 

lower federal courts used the Planning-Operational 
standard.245 It was not until later that a new standard was 
implemented.246 

The Supreme Court, in Berkovitz by Berkovitz v. United 
States, tinkered with the Planning-Operational test and 
in its place created a two-step test to decide what falls un-
der the discretionary function exception of the FTCA.247 
The fi rst step is to determine whether the challenged con-
duct involved the exercise of judgment or choice by the 
federal employee.248 If answered in the affi rmative, the 
second step is whether the judgment or choice in ques-
tion was grounded in “considerations of public policy” 
or susceptible to policy analysis.249 In Berkovitz, the Court 
held that the decisions of two government agencies were 
not immune from the FTCA.250 First, the decision of 
the National Institutes of Health’s Division of Biologic 
Standards (DBS) to license a drug without receiving its 
safety data was not immune from liability because the 
agency failed to comply with a mandatory and statutory 
directive; a discretionary decision was not involved.251 
Second, the decision by the FDA to release an unsafe 
lot of the drug in question was not subject to immunity 
because the act to release unsafe drugs was not grounded 
in considerations of public policy.252 

Following the Berkovitz decision, the Supreme Court 
refused to apply the Planning Operational standard, and 
instead applied the Berkovitz test.253 The Court in United 
States v. Gaubert chose not to implement the Planning-
Operational standard because, along with policy-making 
and planning, the government also uses discretion 
and judgment in day-to-day management decisions.254 
Here, the government, specifi cally the Federal Home 
Loan Bank Board (FHLBB), got involved in the day-to-
day management of a private company, Independent 
American Savings Association (IASA).255 The FHLBB 
forced out Gaubert, the largest shareholder, as Chairman 
of the Board and recommended a new Board of Direc-
tors.256 As a result, the FHLBB became more involved 
in the day-to-day affairs of the company.257 Soon after, 
the new directors announced a substantial negative net 
worth of the company.258 Following the announcement, 
Gaubert sued the government for lost value of his shares 
on the grounds that FHLBB had been negligent for what 
it had done.259 The Court reasoned that the acts of the 
FHLBB were discretionary because there were no statutes 
regulating what it did.260 The FHLBB used its judgment 
as an agent of the government to take on the day-to-day 
operations of IASA for the purpose of “policy reasons 
of primary concern”261 and therefore was immune from 
the FTCA.262 An act by an agent of the government is 
discretionary when the agent uses judgment or choice in 
deciding how to proceed on the issue.263 An action would 
not be discretionary if the government body’s action 
was mandated by law because no judgment would be 
involved.264 
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treated as a private institution unless the case falls under 
one of the exceptions.291 In this case, the offi cer was act-
ing under the auspices of the state as a state employee.292 
It would seem that GSP had waived its immunity and 
would be held liable; however, the tortious act fell under 
the assault and battery exception of the Georgia Tort 
Claims Act, and therefore the state was not held liable for 
the offi cer’s misconduct.293 

Similarly, Alaska’s Tort Claims Act includes both an 
assault and battery exception as well as a discretionary 
function exception.294 In Industrial Indemnity Company v. 
State, the insurance company of a worker killed in a car 
accident during the scope of his employment brought 
suit against the state of Alaska under Alaska’s Tort Claim 
Act for being negligent in its decision not to build a 
guardrail on a highway.295 The state countered with a 
motion for summary judgment, arguing that the deci-
sion to build the guardrail fell under the discretionary 
function exception to Alaska’s Torts Claims Act.296 The 
court held that the discretionary function exception to the 
Alaska Tort Claims Act “applies to government decisions 
entailing planning or policy formation.”297 The Alaska 
Supreme Court implemented the old planning-operation 
test once used by the Supreme Court of the United States, 
as discussed above.298 This is the test that Alaskan courts 
use in deciding cases under the discretionary function ex-
ception to its Tort Claims Act.299 The decision not to build 
the rail was “made at the discretionary level in order to 
advance the chain of events to the operational stage… 
Decisions regarding the allocation of scarce resources 
are usually discretionary, and thus immune from judicial 
inquiry.”300 

Although Alaska uses a different test than the Su-
preme Court of the United States, the outcome of this 
case is similar to the Supreme Court cases mentioned 
above. One can imagine that a negligent hiring suit under 
the discretionary function exception to Alaska’s Tort 
Claims Act would be decided similar to federal cases. 
As mentioned above, the hiring of an employee is the 
type of conduct that Congress intended to shield under 
the discretionary function exception to the FTCA, and 
the same would most likely hold true under Alaska law. 
Through state tort claims acts many state governments 
have opened themselves up to liability for tortious acts. 
However, like the federal government, these states have 
allowed themselves protections through exceptions to 
their tort claims acts. These exceptions protect state gov-
ernments from negligent hiring suits. 

VI. Potential Effects of the Outcome in NASA 
v. Nelson on Government Liability for 
Negligent Hiring Claims 

A. NASA v. Nelson: Introduction

Although the Supreme Court in NASA v. Nelson did 
not focus on negligent hiring, it did focus on the related 
topic of employee background checks.301 As explained 

The court in LeRose v. United States used the precise 
logic above in its decision to bar a negligent hiring claim 
against the government under the discretionary func-
tion exception.279 In that case, the plaintiffs asserted a 
negligent hiring claim against William Coger, a former 
federal correctional offi cer.280 The plaintiffs claimed that 
“Coger infl icted intentional emotional distress upon 
them ‘by attempting to extort and extorting money and 
other property from each of them.’”281 The court rea-
soned that hiring an employee was the exact conduct 
Congress had intended to shield under the discretionary 
function exception because the hiring of a correctional 
offi cer involved a decision that weighs different public 
policy considerations.282 The policy decision entailed the 
“weighing of the backgrounds of applicants, consider-
ation of staffi ng requirements, evaluation of the experi-
ence of candidates, and assessment of budgetary and 
economic considerations,” making the decision more 
than mundane.283 

Negligent hiring claims against the government 
appear to be an easy issue for courts to deal with. The 
government is immune from negligent hiring claims, 
even if the use of this immunity is abused, because hiring 
involves many public policy considerations.284 It seems 
that as long as the government is doing the hiring, it will 
almost always be protected under the discretionary func-
tion exception. 

E. State Tort Claim Statutes

State governments are afforded the same freedom 
from lawsuit under the doctrine of sovereign immu-
nity as the federal government.285 Along those lines, 
most states have adopted tort claims acts similar to the 
FTCA.286 Just as the FTCA has exceptions to liability so 
do these states’ tort claims acts.287 

For example, Georgia’s Tort Claims Act states the fol-
lowing, in pertinent part:

The state shall have no liability for losses resulting 
from:…

      (2) The exercise or performance of or the 
failure to exercise or perform a discre-
tionary function or duty on the part of a 
state offi cer or employee, whether or not 
the discretion involved is abused;…

   (7) Assault, battery, false imprisonment, 
false arrest, malicious prosecution, abuse 
of process, libel, slander, or interference 
with contractual rights;…288

This statute refl ects the two exceptions under the 
FTCA as discussed above. A plaintiff in a Georgia case 
sought damages for sexual misconduct by a state police 
offi cer during a regular traffi c stop.289 The plaintiff sued 
both the offi cer and the Georgia State Patrol (GSP) under 
the Georgia Tort Claims Act.290 The court stated that 
under the Georgia Tort Claims Act, the government is 
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from negligent hiring lawsuits. Luckily for NASA, this 
might not be the case because, as a government agency, 
NASA already has protection under the two exceptions 
to the FTCA and would likely already be immune from 
a negligent hiring claim. Perhaps a government agency 
such as NASA should not be awarded the protections 
granted by the exceptions to the FTCA. If this is indeed 
the case, then the outcome in NASA, allowing back-
ground checks for federal contractors, should become a 
requirement, to ensure that only fi t individuals are hired 
for such jobs. 

C. NASA’S Relation to the FTCA

The employees in NASA were federal contract em-
ployees, JPL, under the auspices of NASA, a government 
agency.314 NASA is considered a government agency as 
an executive department under the FTCA.315 A contractor 
is considered an employee under the FTCA if the govern-
ment agency manages the details of the contractor’s work 
or supervises him in his daily duties.316 The employees in 
NASA would fall under the protections of the FTCA be-
cause “the extent of employees’ ‘access to NASA…facili-
ties’ turns not on formal status but on the nature of ‘the 
jobs they perform,’” and “the work that [the] contract 
employees perform is critical to NASA’s mission.”317

D. Sovereign Immunity Despite Utilizing Broad 
Background Checks 

Due to the Supreme Court’s decision in NASA, in 
which it reaffi rmed the government’s broad authori-
zation to conduct certain comprehensive background 
checks, the fact that the government still enjoys sovereign 
immunity seems inequitable. Although the government 
may be sued under the FTCA, the Court has yet to fi rmly 
declare whether the government may be sued for negli-
gent hiring.318 According to the Court, the Government 
“has a strong interest in conducting basic background 
checks into…contract employees.…”319 Such a consid-
eration could have future infl uence in the domain of 
negligent hiring.320 These statements may fi nd their way 
into negligent hiring cases which seek to hold employers 
to a standard of conducting at least the most basic back-
ground checks.321 

 The Government’s broad leeway with regard to 
performing background checks seems to contradict the 
broad sovereign immunity it has always enjoyed. “An 
early jaundiced judicial attitude has resolved into a 
greater respect for the legislative pledge of relief to those 
harmed by their government.”322 Commentators have 
begun to suggest, rightfully so, that sovereign immunity 
should not shield the government from liability when it 
is negligent.323 

In fact, in 2005, six years prior to NASA, the United 
States Merit Systems Protection Board (MSRP) provided 
the President and Congress with a report which advised 
the Federal Government to be aware of certain issues 

above, an employer could be held responsible under 
a negligent hiring claim for actions committed by his 
employee during the scope of employment.302 What fol-
lows is how much leeway an employer should have in 
researching possible employees. If an employer could be 
held liable for hiring an unfi t individual, he should be al-
lowed to conduct a background check in order to protect 
himself. Such is the case in the private sector; a private 
employer is permitted to conduct a background check 
before hiring an employee.303 Background checks are 
also standard for federal civil servants, but were not for 
employees of federal contractors.304 The question facing 
the Court in NASA was whether the government held the 
same right to conduct background checks on employees 
of federal contractors.305 

In NASA, the employees of the Jet Propulsion Labo-
ratory (JPL), a National Aeronautics and Space Admin-
istration (NASA) facility, fi led for an injunction against 
NASA, alleging that the newly imposed mandated back-
ground checks under the National Agency Check with 
Inquiries (NACI) were unconstitutional.306 The employ-
ees claimed the mandated background checks violated 
their constitutional right of informational privacy.307 The 
Supreme Court ruled that no such right exists, and gov-
ernmental background checks on employees of a federal 
contractor are allowed.308 In doing so, the Court reversed 
the ruling of the U.S. Circuit Court of Appeals for the 
Ninth Circuit.309

B. NASA v. Nelson’s Relation to Background Checks

Even though the Court in NASA did not discuss the 
issue, the outcome of the case relates closely to negligent 
hiring. After the NASA decision, federal contractors were 
given the same right to conduct background checks as 
most other employers.310 

This is a very important development for policy rea-
sons. As stated above, a job that has the possibility of af-
fecting the public at large creates a need for employment 
background checks.311 The jobs at issue in NASA seem to 
be the type of employment that could have an effect on 
the public. The NASA agency, specifi cally JPL, employed 
many individuals to develop and build spacecrafts to 
send missions into space.312 Such employment requires 
careful detail in the hiring process because a misstep in 
any stage of development of a spacecraft could mean 
a possible danger for those in the vessel, as well as the 
people on earth in the trajectory of the mission. “JPL also 
conducts a number of space technology demonstrations 
in support of national security and develops technologies 
for uses on Earth in fi elds from public safety to medicine, 
capitalizing on NASA’s investment in space technolo-
gy.”313 Such development in technology could also affect 
many people, and therefore JPL owes a special duty to 
the public at large. 

It would seem that NASA should be required to per-
form background checks in order to make itself immune 
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sistant coach Jerry Sandusky was a major news story in 
late 2011.332 In one Sandusky civil case, an alleged abuse 
victim of Sandusky sued both The Second Mile, a private 
nonprofi t organization,333 and the Pennsylvania State 
University, a governmental public research institution,334 
claiming his injuries were a result of the negligent reten-
tion of Sandusky.335 In delineating the charges against 
Sandusky, a grand jury found that “several university of-
fi cials had reason to suspect the abuse, but didn’t report 
it to authorities.”336 

However, Professor Doriane Coleman of Duke Uni-
versity School of Law predicted at the time that, despite 
the horrid abuse and pain that the plaintiffs allegedly 
suffered, it would be very diffi cult for the plaintiffs to 
prevail in such a case due to Penn State’s sovereign im-
munity.337 Professor Coleman distinguished the Penn 
State case from recent lawsuits against the Catholic 
Church involving allegations of sexual abuse338 in that 
Penn State is a state institution protected by sovereign 
immunity.339 Coleman noted the diffi culty in overcom-
ing this hurdle.340 Indeed, Penn State may seek shelter in 
a Pennsylvania state law that protects universities that 
receive state funding from specifi c types of litigation.341 

However, prominent Philadelphia attorney Gerald 
McHugh, Jr. indicated that since Penn State is categorized 
as a “state-sponsored” institution, and not a governmen-
tal entity, it would therefore not be afforded the defense 
of sovereign immunity.342 McHugh explained that Penn-
sylvania’s university system is structured differently than 
other states’ university systems and therefore it is essen-
tially in a category of its own.343

VII. Conclusion
Although there is a lack of uniformity in the vari-

ous Circuit Courts of Appeals, the time has come for the 
government to take the responsibility it appropriately de-
serves to bear. While sovereign immunity is an important 
right of the government, it is inappropriate to afford the 
government such broad authority to perform broad back-
ground checks on its potential and current employees 
without bearing some responsibility. Although private 
employers are afforded the authority to perform broad 
background checks on potential and current employees, 
this power is counterbalanced with the looming threat of 
suit should they act—or fail to act—negligently in their 
employment decisions. Government employers, who are 
afforded the same sweeping authority to perform broad 
background checks, should face the same looming threat 
of being sued for negligent hiring that private employers 
face every day. After all, “[t]he real and effectual disci-
pline which is exercised over a workman, is not that of 
his corporation, but that of his customers. It is the fear of 
losing their employment which restrains his frauds and 
corrects his negligence.”344

regarding reference checking, including the likelihood 
of potentially being sued for negligent hiring.324 The 
report noted that “[t]he courts have rejected FTCA claims 
involving negligent hiring, supervision and training of 
employees, fi nding that they fall within the ‘discretionary 
function exception.’ Nonetheless, a prudent course may 
be to assume that such immunity is never certain.”325 
MSRP advised the Government that “an employer’s best 
protection against a negligent hiring claim is to conduct 
a reasonable inquiry into an applicant’s work history—a 
reference check—and, of course, an employer must do 
this effectively and impartially with each applicant under 
serious consideration for employment.”326 

Thus, with the MSRP report, the Government was 
not only aware of the possibility of liability for negligent 
hiring claims, it even went so far as to seek advice re-
garding how to avoid liability for negligent hiring claims. 
Therefore, it would seem only fi tting that six years later, 
especially after NASA, sovereign immunity would be 
restrained by negligent hiring. Indeed, suits against pub-
lic employers with regard to negligence in employment 
decisions have “become suffi ciently commonplace that 
public employers need to be aware of the potential li-
ability threat.”327 “Although there may be sound reasons 
of governance to shield federal employees from some tort 
claims, blanket immunity is diffi cult to reconcile with the 
goal of forcing the government to account for the cost of 
its actions.”328

E. Negligent Hiring and Sovereign Immunity:
What Lies Ahead

Some commentators have suggested that negligent 
hiring suits have been on the decline due to the growth 
in the number of companies performing background 
checks.329 However, the logic of such a notion is some-
what fl awed in that companies that perform background 
checks should be held to a higher standard than those 
that do not perform background checks. After all, if an 
employer would do his homework properly, danger-
ous employees would never make their way into his 
workforce.

With the rapid, seemingly unstoppable growth of 
technology, information about both current and potential 
employees is readily and easily available with the click of 
a button.330 One commentator has suggested that fi nd-
ing suggestive pictures of an employee on social media 
should send a signal to the employer that he could poten-
tially face future negligent hiring or negligent retention 
claims, as these pictures may suggest that the employer 
had, or should have had, knowledge of an employee’s 
particular risks.331

Further, negligent hiring cases have made front page 
news in recent times. For instance, the infamous and 
disturbing sex abuse scandal of Penn State’s former as-
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ing career in 197511 when, at the tender age of 10, she was 
hired to pose nude for a photo shoot in New York for a 
publication known as Sugar and Spice.12 The photographs, 
fi nanced by Playboy Press and taken by famed photogra-
pher Garry Gross,13 portrayed Shields “in thick makeup 
and bejeweled, sitting and standing in a steaming, opu-
lently decorated bathtub,”14 all while shockingly visibly 
nude. In order for Shields, who was legally considered 
an infant, to be permitted to participate in such a risqué, 
controversial and adult-like display of modeling,15 her 
mother, Teri Shields, granted written consent to the de-
fendant in two respects.16 These included both the right 
to use, reuse and publish the photographs taken, and the 
waiver of any right to approve of the means in which the 
photographs were used.17 

Five years later, after discovering that these photo-
graphs, with Gross’s permission, had been published in 
a French magazine, Shields brought suit to permanently 
enjoin Gross from any future use or distribution of the 
photographs.18 Shields claimed that based on common 
law and Section 3-105, the section of McKinney’s General 
Obligations Law pertaining to the protection of infants,19 
a court was required to review the contracts of infants 
before any terms could be consented to.20 However, the 
Court of Appeals of New York did not agree with Shields, 
instead fi nding that neither the statute in question nor 
the common law applied to child models; instead only 
the contracts of infant child performers could be reviewed 
prior to their inception.21 Therefore, due to Shields’ status 
as an infant model, the consent given by her mother was 
valid and could not be negated by the aforementioned 
Section 3-105 of McKinney’s, and consequently Shields 
was barred from bringing legal action.22 Despite her 
deep desire to put these photographs behind her and 
move on with what was to become an illustrious career, 
due to the state of New York’s labor laws, Shields could 
not enjoin Gross from using, reusing or publishing the 
photographs.23

On the surface, the Shields case seems to be rela-
tively procedural: since she was a child model and not 
a child performer under the statute, she did not have a 
claim to revoke the previously given consent to take and 
use the photographs.24 However, the precedent that this 
case sets—and its overall impact going forward—speaks 
volumes. Based on her mother’s consent,25 Shields was, 
and remains to this day, barred from preventing the 
photographs from being used in any and all (non-porno-
graphic) publications and displays.26 Since she was not, 

“It’s never too late to have a happy childhood.”1

Introduction
There are few institutions as rich in history over the 

past century as New York’s fashion modeling industry.2 
Beginning in 1903, when Ehrlich Brothers, a specialty 
store in New York City, conducted what is widely consid-
ered to be America’s fi rst fashion show, the fashion and 
modeling industries became a national phenomenon.3 A 
few decades later, the seeds for what is now known as 
the semiannual New York Fashion Week were planted 
when, in 1943, a fashion publicist named Eleanor Lam-
bert organized a convention to allow American fashion 
designers to exhibit their latest creations, via the use of 
runway shows.4 

While the modeling industry may not be novel, in 
today’s age of social media, the industry is in the public 
eye more than ever. Through a growing social and online 
media presence, the industry is reaching out and connect-
ing to a wide consumer base;5 due to this increased me-
dia exposure, more young boys and girls may be aware 
of the opportunity to try the trade than ever before. In 
fact, Funnyface Today Inc., a modeling agency in New 
York, saw a 50% increase in child model applications 
between 2006 and 2009.6 However, despite the longstand-
ing presence of the modeling scene in New York, and the 
increasing number of youths seeking to break into the 
industry, the New York legislature continues to statuto-
rily discriminate against child models by excluding them 
from the defi nition of “child performers” under state 
labor laws.7 This exclusion prevents child models from 
enjoying the physical, educational, and fi nancial protec-
tion that New York labor laws allot to those children the 
legislature considers to be performers.8

With the average model’s career over by age 20,9 this 
quickly extinguishing fl ame of fame often means that 
their stories are never told, that any adversity, mistreat-
ment or unfair labor practices that they were subjected to 
will forever be stifl ed and hidden under the surface of, 
say, the latest Louis Vuitton advertisement in last month’s 
edition of Vogue. Yet when a young model defeats the law 
of averages and continues to model as an adult, his or 
her trials and tribulations have a much greater chance of 
being heard.10 One young model to accomplish this rare 
career feat was Brooke Shields.

Shields, well known as a model, actress, and former 
wife of tennis great Andre Agassi, continued her model-

A Model for Success:
Why New York Should Change the Class ifi cation
of Child Models Under New York Labor Laws
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York’s existing legislation designed to protect child 
performers. 

1. Defi ning “Child Performer”

The Child Performer Education and Trust Act of 2003 
(CPETA)46 amended New York labor law by adding Ar-
ticle 4-A, entitled “Employment and Education of Child 
Performers.”47 The purpose of this amendment was to 
provide detailed regulations of both the employment and 
education of these young performers, as well as to out-
line civil penalties for failure to enforce the regulations.48 
According to former State Senator Guy Velella, who was 
Chair of the New York Senate Labor Committee at the 
time the bill for this Act was passed, “this bill will ensure 
that child performers receive an adequate education and 
have better protections for their earnings.”49 Article 4-A 
begins with a lengthy list defi ning what constitutes an 
artistic or creative service, which includes “actor, actress, 
dancer, musician, comedian, singer, stunt-person, voice-
over artist…songwriter, musical producer or arranger, 
writer, director,” among others.50 However, the lengthy 
list does not include models.51 Article 4-A proceeds to 
defi ne a “child performer” as any child younger than 18 
years of age who either “resides in the state of New York 
and who agrees to render artistic or creative services” or 
who “agrees to render artistic or creative services in the 
state of New York.”52 This provision has proven particu-
larly frustrating for Model Alliance founder Sara Ziff in 
her quest to prove that child models deserve to be on 
equal footing with child performers.53 While testifying 
in front of the New York State Department of Labor in 
September 2012, Ziff stated that “children who are paid 
to model render the same ‘artistic or creative services’ as 
dancers, actors, and other children who are protected by 
the regulations…modeling in a runway show…before an 
audience is no different than any other choreographed 
stage performance in which a dancer or actor might 
engage.”54 

2. Necessity of Work Permits

Article 4-A also includes a number of requirements 
which outline the process for a child to obtain a work 
permit, a necessity in order to receive and maintain 
employment as a performer.55 One such requirement 
makes it absolutely mandatory for a child performer to 
have an employment permit,56 and another allows that 
as long as such a permit has been issued, “a child per-
former may be employed, used or exhibited in any of 
the…performances set forth in…section 35.01of the arts 
and cultural affairs law.”57 In consideration for the safety, 
physical and educational well-being of child performers, 
Article 4-A includes a provision under which the Depart-
ment of Labor can refuse to grant a permit in the event 
that granting it would “allow a child to participate in an 
exhibition, rehearsal, or performance which is harmful 
to the welfare, development or proper education of such 
child.”58 This provision also grants the Department of 
Labor the authority to revoke, for good cause, any permit 

as a child model, provided adequate protection under the 
law, Shields will forever be subject to reminders of her 
participation in an activity as a child that she would not 
have participated in as an adult;27 the photographs will 
forever remain an albatross on her otherwise illustrious 
career.28 

While Brooke Shields was able to have a successful 
and profi table career despite the inadequate protection 
available under the labor laws of New York, she is vastly 
in the minority.29 Every year, an increasing number of 
teen and pre-teen models30 fl ock to the fashion mecca of 
New York City31 in an attempt to break into the industry. 
As Amy Odell phrases it in her piece The Struggles of Girl 
Models, “like the clothing business, the modeling business 
has trends, and the look of very young girls has been a 
fairly long-lasting one with troubling repercussions.”32 
Unlike Shields, most of them do not go on to glamorous 
careers, but rather work for a short period of time, earn-
ing a minimal amount of money.33 In New York, these 
short bursts occur primarily during New York’s Fashion 
Week, which takes place every February and Septem-
ber.34 During all modeling jobs, not just Fashion Week, 
these young models are exposed to the sexualized, adult-
like modeling industry at a very tender and impression-
able age.35 This industry is entirely focused upon physi-
cal appearance which, according to Sara Ziff, president of 
the Model Alliance,36 “has no restrictions regarding who 
can model clothing for adults.”37 These models are regu-
larly without supervision by parents or guardians, leav-
ing them exposed to sexual harassment by the fashion 
designers or photographers who employ them.38 Addi-
tionally, the constant pressure on these young models to 
be as thin as possible exposes them to a variety of mecha-
nisms for losing weight, including anorexia, bulimia, and 
even hard drugs like cocaine.39 Aside from this persistent 
pressure, these models are simply worked to the bone.40 
While on paper there are restrictions on work hours for 
models under the age of 18,41 they are rarely adhered to, 
and “plenty of young girls will fi nd themselves working 
long, late hours without proper meal and rest breaks or 
chaperones, with little or no money to show for it.”42 

As highlighted by Brooke Shields’ ordeal, the hard-
ships faced by young models in New York are largely 
attributable to the subpar and rarely enforced labor laws 
that protect child models.43 Whereas other states, such as 
California, include models in their defi nitions of “minors 
in the entertainment industry,” ensuring that they receive 
the same protection as other child performers,44 New 
York continues to keep models and performers statuto-
rily separate.45 

I. The Current State of New York Labor Law 
Legislation

A. New York’s Legislation for Child Performers

Before exploring the lack of adequate child model 
labor protection, it is important to fi rst examine New 
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also comply with the “Trust Account” provisions; the law 
states that “within fi fteen days of the commencement of 
employment the child performer’s guardian or custodian 
must establish a child performer trust account,” and 
must subsequently notify the employer of its existence.74 
Additionally, as a “safety net” offering further fi nancial 
protection, “once the child performer’s trust account 
balance reaches two hundred fi fty thousand dollars or 
more a trust company shall be appointed as custodian of 
the account.”75 Once the child performer reaches the age 
of 18, the legislation permits him or her to terminate the 
Trust Account.76

The passing of the CPETA was undoubtedly a major 
recognition by the New York State Senate of the signifi -
cant problems plaguing children employed in the enter-
tainment industry. As then-State Senate Majority Leader 
Joseph L. Bruno stated, “this legislation will protect New 
York’s children working in the entertainment industry 
while providing them an education outside of their trade 
and ensuring their fi nancially stable future.”77 Senator 
Bruno also stated that “safeguarding our children has 
always been a priority of the Senate, as it should be for 
each person who raises a child.”78 However, it seems 
as though by failing to include child models under this 
Act, the New York Senate chose to only safeguard some 
children, while leaving those in the modeling industry 
signifi cantly less protected.79

B. New York’s Legislation for the Employment of 
Minors

While the CPETA amended the New York Labor Law 
to include Article 4-A, which pertains specifi cally to child 
performers, the New York legislature enacted Article 4 
in 1962, which pertains generally to the employment of 
minors.80 

1. Limitations Based on Age-Bracket

Throughout Article 4, the legislature drafted a 
number of different provisions for minors of different 
age brackets.81 For minors under 14 years of age, the 
legislature expressly prohibits the employment of mi-
nors “in connection with any trade, business, or service,” 
unless they fall under one of the exceptions listed in the 
section.82 One such exception allows the employment of 
a minor under 14 years of age as a child performer, as 
long as such employment complies with the Department 
of Labor’s child performer laws (as discussed above in 
Part I-A).83 Another exception allows the employment 
of a minor less than 14 years of age as a child model, as 
long as such employment complies with the Education 
Department’s child model laws (as discussed below in 
Part I-C).84 Whereas Article 4 imposes heavy restrictions 
on the employment of minors under 14, it is more lenient 
for minors between the ages of 14 and 17.85 Article 4 only 
prohibits the employment of these minors when “at-
tendance upon instruction is required by the education 
law.”86 

that may have already been granted.59 In similar fashion, 
the Department drafted a section of 4-A that incentiv-
izes employers to ensure that their child performers have 
the required permits.60 Under this provision, “failure 
to produce any permit or certifi cate either to work or to 
employ is prima facie evidence of the illegal employment 
of any child performer whose permit or certifi cate is not 
produced.61

3. Education Requirements

In addition to employment requirements, the New 
York legislature also drafted a number of education 
requirements as part of Article 4-A.62 These requirements 
mandate that “a child performer shall fulfi ll educational 
requirements as set forth in part one of article sixty-fi ve 
of the education law.”63 Should the child performer 
be unable to meet these educational requirements, the 
employer must “provide a teacher, who is either certifi ed 
or has credentials recognized by the state of New York, 
to such child performer to fulfi ll educational require-
ments pursuant to the education law.”64 In addition, the 
legislature included a provision ensuring that the parents 
of child performers stay involved in their educational 
well-being, mandating that the parents “shall work with 
the certifi ed teacher provided to the child performer and 
the child’s school of enrollment to fulfi ll such educational 
requirements.”65

4. Enforcement Mechanisms

While it may be diffi cult to pass legislation of any 
type, it is even more diffi cult to ensure that such legisla-
tion is enforced without the proper mechanisms in place. 
The New York legislature created such a mechanism 
in the form of civil penalties.66 Should the Department 
of Labor fi nd “that a child performer’s employer has 
violated any provision of this article [4-A],” the Depart-
ment is entitled to assess civil penalties of up to $3,000 
per violation.67 The money collected for these violations 
is subsequently placed in the Child Performer Trust Ac-
count (Trust Fund or Trust Account).68 

5. Trust Accounts

In addition to creating Article 4-A of the New York 
Labor Law, the CPETA also provided for the creation of a 
Trust Fund.69 This provision created a formal procedure, 
via the establishment of a trust account, for the handling 
of fi nances for child performers.70 This legislation was 
added primarily to avoid a situation in which employ-
ers take advantage of the youth of the performers by 
withholding money owed to them.71 Under this statute, 
within 30 days of employment, an employer “is required 
to transfer fi fteen percent of gross earnings to the custodi-
an of the child performer’s trust account.”72 If no account 
has yet been established by the parents or guardians 
of the performer, then the employer must transfer the 
money “to the state comptroller for placement into the 
child performer’s holding fund.”73 Aside from employ-
ers, the custodians or guardians of child performers must 
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offer minimal protection for the models, they make 
it diffi cult for people, mainly the employers who are 
supposed to abide by these laws, to even locate them to 
know what the laws mandate.102 Even Sara Ziff, founder 
of The Model Alliance and a former child model, had 
a diffi cult time locating the rules contained in the child 
model regulations.103 In an interview with Buzzfeed.com, 
Ziff voiced her frustrations with the oversight for child 
models.104 Ziff stated that “one day she decided to call 
the Department of Labor in New York to fi nd out if the 
laws for child models are on the books anywhere. Within 
a few hours and ‘after getting passed around to like 50 
different people’ because ‘no one knew anything’…she 
found them.”105 

1. The Education Department’s Work Permit 
Requirement

In wording quite similar to that required by the 
New York Department of Labor for child performers, 
the Education Department mandates that “it shall be 
unlawful to employ, use, exhibit, or cause to be exhib-
ited a minor as a model unless…a child model work 
permit has been issued.”106 However, unlike the labor 
laws for child performers, under this law, employment 
of a minor as a model must be “in accordance with the 
rules and regulations promulgated by the commis-
sioner of education,”107 rather than by the Department 
of Labor. In order to obtain a permit allowing a minor to 
be employed as a model, the minor or his or her parent 
or guardian must apply to the commissioner of educa-
tion, and must include with the application a certifi cate 
from a physician showing that the minor is physically 
fi t to be employed or exhibited as a model.108 Once the 
child model work permit has been issued by the commis-
sioner of education, the permit must be “signed by each 
person employing, using or exhibiting the minor prior 
to the commencement of the minor’s employment,” and 
such employment cannot commence unless the permit 
has been signed by the employer.109 In order to enforce 
these permits, the “commissioner of education may 
promulgate rules and regulations…designed to protect 
the health and welfare of child models,”110 and the per-
mits “may be revoked by the certifi cating offi cer at any 
time for good cause.”111 Additionally, the Department of 
Education claims that “violation of this section shall be 
a misdemeanor.”112 However, despite this declaration, 
the Department of Education provides no guidelines or 
mechanisms to enforce these requirements.113 While this 
law does not state what types of child models it applies 
to, it explicitly states that “this section shall not apply to 
the employment…of a minor as a model…in a television 
broadcast or program for whom a permit has been issued 
pursuant to section one hundred fi fty-one of the labor 
law.”114 

2. Supervision and Age Restrictions

In addition to work permits, the Education Depart-
ment has also drafted legislation requiring the supervi-

Aside from discussing whether or not minors are 
allowed to work, Article 4 also outlines restrictions for 
those minors who are permitted to obtain employment.87 
Minors 14 and 15 years of age may not work “more than 
three hours on any school day,” or “more than eight 
hours on any day when school is not in session,” nor 
may they work more than “eighteen hours a week,” 
“more than six days a week,” or “after seven o’clock in 
the evening or before seven o’clock in the morning.”88 
However, these work restrictions do not apply to child 
models whose employment is governed by the Education 
Department’s child model laws (as discussed below in 
Part I-C).89 

2. Enforcement Mechanisms

Additionally, Article 4 contains mechanisms to 
enforce the previously discussed provisions, in the form 
of both civil and criminal penalties.90 If it is discovered 
that any provision of Article 4 has been violated by an 
employer of minors, the Department of Labor may “as-
sess the employer a civil penalty of not more than one 
thousand dollars for the fi rst such violation, not more 
than two thousand dollars for the second violation, 
and not more than three thousand dollars for a third or 
subsequent violation.”91 Additionally, should a minor 
suffer serious injury or death in relation to an employer’s 
violation of Article 4, “such penalty shall be treble the 
maximum penalty allowable under the law for such a 
violation.”92 Aside from civil penalties, employers who 
knowingly violate Article 4 may face criminal penalties, 
as they will be “guilty of a misdemeanor, and upon con-
viction therefore shall be punished by a fi ne of not more 
than fi ve hundred dollars or imprisonment for not more 
than sixty days.”93

As demonstrated by the highlighted provisions of 
Article 4 of the New York Labor Law, there are many 
enforcement mechanisms in place to ensure a safe 
environment for minors in the work force, such as age 
restrictions,94 a concern for school days,95 limitations on 
working hours,96 and both civil penalties97 (monetary) 
and criminal penalties98 (either monetary, imprisonment, 
or both) for lack of enforcement. However, the New York 
legislature, in every one of the provisions mentioned 
above, goes out of its way to state that Article 4 (and all 
of its safety mechanisms) does not apply to child mod-
els; instead one must look to the Education Department, 
rather than the Department of Labor (whose entire pur-
pose is to regulate the work force) for any law regarding 
the employment of child models.99 

C. New York’s Existing Legislation for Child Models

Under New York Law, unlike child performers, child 
models are not regulated by the Department of Labor; 
instead they are regulated by the Department of Educa-
tion via N.Y. Arts & Cultural Affairs Law § 35.05100 and 
the New York Compilation of Codes, Rules and Regula-
tions § 190.2.101 Not only do these entangled regulations 
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leads to an overabundance of direct violations of these 
permit, age and hourly provisions; according to Ziff, 
“in my 15 years working as a model, I have never seen 
a child model carrying a work permit, nor has a single 
agent I’ve asked.”131 A signifi cant part of the problem is 
that, as Ziff pointed out earlier, the child model regula-
tions are extremely diffi cult to locate, and they are more 
than likely unbeknownst to potential employers.132 As 
Buzzfeed.com writer Amy Odell notes:

Inspectors certainly don’t roam castings 
and fashion shows to make sure 16 and 
17-year-old models are getting their per-
mits signed. That’s good for the foreign 
models who are just here for a couple 
of weeks to see if they can “make it,” 
aren’t legal to work here, and probably 
wouldn’t be able to get permits—but not 
so great for the industry as a whole.133 

As a result, countless numbers of these young mod-
els, who are simply happy to fi nd employment, even on 
short term bases, are more than likely at the complete 
control of their employers or photographers, no mat-
ter what that might entail. If by some small chance the 
model was aware of these regulations, and attempted to 
enforce them, the employer could easily choose another 
off of the endless assembly line of young models, one 
who would be more willing to adhere to his or her condi-
tions. It is this fear of unemployment that keeps these 
models from protesting,134 and these inadequate and 
rarely enforced regulations allow this cycle to continue.

II. The Detriment Faced by Child Models
In the Brooke Shields case examined above, Shields 

was fortunate enough to be in a position to both over-
come the adversity she faced as a 10-year-old child,135 
and to continue on to have a celebrated career despite 
her unsuccessful suit to enjoin the photographer from 
continuing to use the photos.136 However, Shields is in 
the minority. The vast majority of young runway and 
print models are too afraid—of losing out on an oppor-
tunity to break into the industry, or of being forced to go 
back empty handed and unemployed to the country or 
city from whence they came—to bring attention to issues 
that they might face.137 In her interview with Odell, Sara 
Ziff stated, “I don’t think anyone would disagree that 
really young models generally are not willing or able to 
stand up for themselves or ask to be paid for their work 
or set limits on the kind of pictures they want to take and 
whether they want to appear nude or not.”138 

This article will now examine the physical health 
and safety detriment, the educational detriment, and the 
fi nancial detriment that regularly plague child models. 
Additionally, it will examine how these dangers and 
detriments can be diminished to the point of near extin-
guishment by a classifi cation of child models as “child 
performers” under the New York Labor law.

sion of child models.115 This law provides that a minor 
employed as a model “shall be accompanied by the 
parent or guardian of such minor or by an adult desig-
nated in writing by such parent or guardian,” and that no 
minor shall be employed as a model “during the hours 
he is required to be in attendance in the school which he 
is enrolled.”116 

The Education Department additionally provides a 
list of restrictions on working hours for minors employed 
as models based on their ages.117 Children under the 
age of seven may not be employed as a model “for more 
than 2 hours in any 1 day and not more than 10 hours 
in any 1 week, nor shall such minor be so employed…
between the hours of 6 p.m. to 9 a.m.”118 For those child 
models between the ages of seven and 13, they may not 
be employed during the school year for “more than three 
hours in any one day in which school is in session or four 
hours in any one day in which school is not in session, 
but not more than 18 hours in any such week,”119 and “no 
such minor shall be employed…between the hours of 6 
p.m. and 9 a.m.”120 For those child models aged 14 or 15, 
they may not be employed during the school year “more 
than three hours in any one day in which school is in ses-
sion or eight hours in any one day in which such school 
is not in session, but not more than 23 hours in any such 
week.”121 When school is not in session,122 they may not 
be employed “more than 40 hours in any such week,”123 
and they shall never be required to work between the 
hours of 6 p.m. and 9 a.m.124 

For the slightly older models, those between 16 and 
17 years of age, they may not be employed as a model 
during the school year for “more than four hours in any 
one day in which such school is in session or eight hours 
in any one day in which such school is not in session, 
but not more than 28 hours in any such week.”125 When 
school is not in session, no such minor may be employed 
as a model “more than 48 hours in any such week.”126 
Additionally for this age bracket, “no male minor 16 or 
17 years of age shall be employed…as a model between 
12 o’clock midnight and 6 a.m. and no such female minor 
shall be so employed between 10 p.m. and 7 a.m.”127 In 
addition, these age restrictions reiterate the necessity of 
a child model work permit, stating that these permits 
“shall accompany each minor…employed as a model,”128 
and notes that these permits “may be revoked by the 
certifying offi cer at any time for any violation of law 
or of these regulations or for any other good cause.”129 
However as discussed immediately below, the Educa-
tion Department has failed to provide a system to enforce 
these regulations.

3. The Lack of Enforcement Mechanisms

While the permit process and the age and hour 
restrictions seem thorough on their own, there are practi-
cally no mechanisms for enforcement of these provisions 
by the Education Department, aside from the vague 
threat of a misdemeanor.130 This lack of enforcement 
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up, suggests that she tell the casting directors she is 15 
rather than 13, as it would be easier for her to fi nd work 
that way.154 Throughout the fi lm, 13-year-old Nadya is 
seen trying to navigate Tokyo by herself, in order to make 
it from one casting call to another, while failing to receive 
monetary compensation from any of them.155 In fact, she 
is forced to live in a tiny apartment with other aspiring 
models while paying rent directly out of her pocket, a 
pocket that, as a poor 13-year-old from Russia, is not par-
ticularly deep.156 In one heart-wrenching scene, Nadya, 
after leaving a casting call, is seen hysterically crying 
on the phone to her mother and begging to come home, 
while her mother insists that she stay.157 While the fi lm 
is left open-ended regarding Nadya’s career prospects, 
the statistics are not encouraging. According to Ashley 
Arbaugh, a modeling scout featured in the fi lm, “fewer 
than a handful of recruits will ever actually make it as a 
model,” and subsequently the rest of these aspiring mod-
els are sent home to their parents in severe debt, without 
any of the money that they may have been promised at 
the outset.158 

Girl Model, while not taking place in New York, 
should, as Amy Odell writes, “resonate with a lot of 
models currently walking the runways at New York 
Fashion Week.”159 

2. Sexual Exploitation and Harassment

In addition to cruel labor practices, another constant 
threat to the physical harm and safety of child models 
is the ever-present threat of sexual exploitation and 
harassment.160 Whereas New York’s labor laws require 
a highly strict degree of supervision for actors, singers, 
and other types of child performers, due to the lack of 
regulation of the child modeling industry, models often 
fi nd themselves unsupervised at a very young age (like 
Nadya in the Girl Model documentary), leaving them 
quite vulnerable to advances by agents, employers, or 
photographers.161 These young models are often put into 
compromising positions where they feel that, out of fear 
of losing out on a job or modeling opportunity, they are 
not in a position to reject such advances, no matter how 
unwanted they may be.162 

In a recent survey conducted by the Model Alliance, 
an astounding 87% of the underage models surveyed 
claim that they have been asked to pose completely nude 
during a modeling job or a casting session without any 
form of advanced notice; of those models put in such an 
uncomfortable position, 27% agreed to the request, be-
cause they felt that they had to out of fear of losing their 
job.163 Additionally, not only did 30% of the models sur-
veyed say that they have been touched inappropriately 
during modeling jobs, but an eye-opening 28% confessed 
that they had actually been pressured to engage in sexual 
acts with someone at work.164 While New York’s labor 
laws provide child performers with an outlet, in the form 
of unions,165 to bring forth their problems, no such outlet 

A. The Physical Health and Safety Detriment 

While certainly not the only detriment that child 
models regularly face, arguably the most prominent issue 
in the public eye is the constant compromise of models’ 
physical health and safety.139 Due to the lack of legis-
latively mandated regulation over the child modeling 
industry, young models are frequently unsupervised.140 
Consequently, these young models are often left to essen-
tially supervise themselves, which leaves them vulner-
able to pressures from their employers or the industry in 
general.141 

1. Cruel Labor Practices

Of the various harms that frequently envelop these 
young models, one of the most signifi cant is the fre-
quency of cruel labor practices.142 According to Sara Ziff, 
16-hour work days were common for her and her peers 
when she was a 15-year-old model in the late 1990s.143 
Additionally, according to Amy Odell, the majority of the 
teenage models hired to work during New York Fashion 
Week do not have the required permits, and are often 
required to work until extremely late hours,144 which 
blatantly ignores the regulations for child models145 as set 
out by the New York Education Department.146 For many 
young models, the extended working hours simply mean 
they will get back to their homes at a later time than they 
anticipated. Yet there are just as many of these young 
models who come from around the world seeking to 
break into the modeling industry, and these unfair labor 
practices have signifi cantly more of a detrimental effect 
upon them.147 

This behavior by the modeling industry and the 
impact it has on foreign child models is at issue in the 
2012 documentary Girl Model.148 The fi lm provides an 
unfl attering and realistic depiction of the exploitive 
nature of the modeling industry, focusing in particular 
on very young models who travel to faraway countries 
“without chaperones or things as basic as work hour 
limits and monetary compensation.”149 The fi lm focuses 
on a 13-year-old aspiring model from Russia named 
Nadya. Naïve Nadya, who speaks no language but her 
native tongue, is plucked from her home by an intimidat-
ing Russian agent and whisked to Tokyo, because “the 
Japanese like their models young and fresh.”150 Young 
Nadya has an ominous fi rst experience in Tokyo, where 
she is dragged to the city morgue by the Russian agent, 
a common practice of his that he claims to do to “show 
them just how badly things can end for a recruit who 
doesn’t do what she is told.”151 The fi lm proceeds to fol-
low Nadya to casting calls, where she is forced to stand 
in a skimpy bathing suit amongst hundreds of similarly 
clad girls.152 These girls are required to stand in front of a 
panel of casting directors and judges who take their mea-
surements with a tape measure and poke and prod them 
like farm animals.153 At one of these casting calls, one 
man, while helping Nadya with her wardrobe and make-
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With the nature of the modeling industry being com-
petitive, and with careers being short-lived,181 countless 
former child models are left facing the majority of their 
lives with their intended career already in the rearview 
mirror, and due to their minimal education, there are not 
a surplus of doors open to them. According to Ziff, “with-
out provisions for tutors, many young models drop out 
of school to pursue short-lived careers that leave them in 
debt to their agencies.”182 By classifying child models as 
child performers under New York labor laws, it would go 
a long way towards ensuring not only that these children 
who fi nd themselves in the modeling industry keep up 
with their schoolwork, but that they also are put on a 
path to succeed in the inevitable life after modeling. 

C. The Potential for Financial Exploitation by 
Parents

A major issue regarding the fi nancial well being of 
child models involves the potential for fi nancial exploita-
tion by their own parents. While Brooke Shields certainly 
may have been a photogenic child, she most certainly 
did not approach photographer Garry Gross or Sugar and 
Spice magazine183 as a 10-year-old seeking to be pho-
tographed nude in a bathtub for national publication. 
Rather the “method behind the madness” was Shields’ 
ambitious mother, Teri.184 Teri Shields began exploiting 
her daughter’s photogenic qualities when Brooke was 
only 11 months old, putting her in magazine advertise-
ments and television commercials.185 The exploitation 
continued as Brooke aged, as in addition to the infamous 
bathtub photo shoot, Teri also helped Brooke land roles 
in the movies Pretty Baby, where as an 11-year-old she 
played a prostitute, and Blue Lagoon, where at 14 years 
old she was required to repeatedly be nude186 (although a 
body double was used for the nude scenes). When inter-
rogated about her decisions regarding her daughter, Teri 
responded that “fortunately, Brooke was at an age where 
she couldn’t talk back,” and that “people who accused 
her of exploiting her child were jealous.”187

While some parents, like Teri Shields, might exploit 
their children as models out of greed, many force their 
children into modeling out of economic necessity.188 
In the wake of the economic downturn of recent years, 
many parents are signing their children up with model-
ing agencies to add some extra income to the house-
hold.189 In an interview with the Wall Street Journal, the 
mother of a 4-year-old girl said of signing her up with 
a modeling agency, “in a weak economy, with fi ve kids’ 
college tuitions to plan for…I want to make the most out 
of whatever resources we have.”190 Consequently, with 
more parents out of work during harsh economic times, 
they have more free time to take their children to model-
ing auditions.191 Therefore the competition is stiffer, and 
parents are more likely to put their children in less-than-
ideal situations in order to bring home a paycheck.192 
Essentially these parents are admitting to exploiting their 

exists for child models.166 In the same survey, only 29% of 
models who had been sexually harassed during a model-
ing job felt that they could tell their agencies, and two-
thirds of those who had the courage to speak up found 
that their agents failed to take any action.167 The fact that 
over 70% of the models surveyed felt that they could not 
come forward to their agencies168—the very entities that 
matched them up with their sexually exploitive employ-
ers in the fi rst place—speaks volumes about the need for 
reform, so that these young models can have powerful 
outlets to bring forth their problems and concerns with-
out fearing for their jobs. 

3. The Presence of Cocaine

Aside from overbearing labor practices and the 
constant presence of sexual harassment and exploitation 
by employers, child models regularly face a plethora of 
other threats and exposures that put their health at risk. 
Young models are regularly pressured to lose weight by 
both their agencies and employers.169 In fact, according to 
the survey conducted by the Model Alliance, over 64% of 
models have been asked to lose weight by their agencies 
or employers, and over 31% have subsequently devel-
oped an eating disorder.170 Due to the constant threat to 
lose weight, young models are regularly exposed to the 
dangerous drug cocaine.171 Since suppressed appetites 
are a major side effect of the drug,172 it is quite commonly 
found throughout the modeling industry.173 In the Model 
Alliance’s survey, over 50% of the models surveyed claim 
to have been exposed to cocaine in the workplace, and 
almost 25% surveyed say that such exposure has led to 
a development of a drug or alcohol problem.174 As child 
models are not protected by New York’s labor laws, they 
do not have outlets such as labor unions to turn to with 
their issues or who will negotiate solutions for them.175 
Consequently, almost 30% of these young models lack 
health insurance,176 causing the metaphorical knife of the 
health risks of the modeling industry to dig even deeper.

B. The Educational Detriment

In addition to the various physical health and safety 
issues that could be signifi cantly mitigated by the reclas-
sifi cation of child models, these models are also at risk 
of being educationally disadvantaged by their exclusion 
from the labor laws. As examined above, the CPETA 
requires that the employers of child performers provide 
a teacher to the performers if the minors are required to 
miss a substantial amount of normal schooling, and the 
employers must also coordinate with the child’s school to 
ensure that all educational requirements are being met.177 
However, there exists no such requirement for child 
models.178 

With days routinely extending to 16 hours179 there is 
not much time left in the day to devote to studying, and 
without supervision, these young models are likely to 
advance into adulthood without much of an education.180 
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agency scams that these parents are likely to encounter 
along the way.208 In one segment of the show, a hidden 
camera was set up in a fake modeling agency offi ce in 
midtown Manhattan, where parents, with young children 
by their side, met with an “agent” (played by an actor).209 
The parents were asked questions pertaining to what 
their children would be comfortable doing for a model-
ing opportunity.210 One parent, when told that before 
any casting decisions for her daughter would be made, 
she would need to pay $750 to $1,000 up-front to have 
photographs taken, agreed without hesitation.211 Sub-
sequently one of Cooper’s correspondents entered the 
room to explain the ruse, pointing out that the parent did 
not make any effort to research who this modeling agent 
was before either going to speak with him or offering to 
hand him large sums of money up-front.212 While Coo-
per’s hidden-camera experiment may have saved a few 
young models from fi nancial exploitation by agencies, 
countless others will not be as fortunate, and will naïvely 
end up paying large sums of money to agencies for little 
to no return on their investment. 

Aside from modeling agencies, child models in New 
York are often left extremely vulnerable to fi nancial ex-
ploitation by their employers.213 A main reason for such 
exploitation is that due to a lack of a governing agency, 
union, or regulator over the models, there is no industry 
standard that mandates how models receive payment for 
their work.214 Consequently, at many modeling jobs and 
opportunities, especially during New York’s high-paced 
Fashion Week, “payment for runway modeling often 
comes in the form of clothing or accessories (known as 
“working for trade”) instead of actual money.”215 While 
on paper, receiving free clothing may seem like a nice 
perk that comes with the territory of being a model, 
when it comes in substitution of an actual paycheck, it is 
blatantly problematic. 

It would be easier to rationalize the “working for 
trade” phenomenon if it was being orchestrated by up-
and-coming companies, who might not have the dispos-
able income necessary to pay their models at events such 
as New York’s Fashion Week. However, this practice is 
widely conducted by large-name brands in the fashion 
industry.216 One top designer, Marc Jacobs, whom Ziff 
describes as “at the helm of a big global brand,”217 is 
notorious for this behavior.218 This issue was brought to 
the forefront when a 17-year-old model named Hailey 
Hasbrook publicly complained about her treatment when 
employed by Marc Jacobs.219 Hasbrook complained that 
she was required to often work until 4:30 in the morning 
while working with the Jacobs team.220 Marc Jacobs him-
self, in response to Hasbrook’s accusations, responded 
seemingly indifferently, stating that “models are paid in 
trade. If they don’t want to work with us, they don’t have 
to.”221 According to Odell, there was a rumor in the in-
dustry that the Marc Jacobs label was to begin paying its 
models in 2013.222 However, one young model told Odell 

children as models for monetary purposes, but using the 
rationale of economic necessity to shield themselves from 
liability or criticism.

Whether the child models later become famous (like 
Shields) or are attempting to break into the industry, 
there is an actual danger of fi nancial exploitation by these 
models’ parents.193 If child models were to simply be in-
cluded under the classifi cation of child performers under 
New York Labor Laws, then the CPETA would apply to 
them, thus requiring these ambitious parents to establish 
a trust.194 By requiring a large percentage of the model’s 
earnings to be placed in the trust, becoming accessible 
only to the model upon his or her 18th birthday,195 it 
would essentially add a speed bump between a child 
model’s earnings and the parents’ bank accounts, and 
it might make some of these parents think twice before 
thrusting their children onto runways in provocative out-
fi ts,196 or into the pages of magazines wearing little to no 
clothing,197 and would further protect the young models 
of New York. 

D. Potential for Financial Exploitation by Employers 
and Agents

Under current New York law, child models are left 
extremely vulnerable to the possibility of fi nancial exploi-
tation by not only their own parents, but their agencies 
and employers as well.198 Due to the youth of these mod-
els and their lack of life experience, they rarely have the 
upper hand in any sort of fi nancial negotiation.199 Says 
Amy Odell, “many of these young girls haven’t had more 
than a babysitting job, much less the experience to know 
how to negotiate complicated contractual agreements 
with their agencies and clients as freelance workers.”200 

For every legitimate agency on the market there 
are a number of “scam” operations, which take ad-
vantage of naïve young models.201 One such operation 
commonplace in the modeling industry is the “photo 
mill” modeling scam, where models are recruited by an 
“agent” to have expensive photographs taken on site.202 
These operations “travel the country setting up shop in 
a mall, a convention hall, a hotel, a studio, or any other 
venue that they can fi t many people into.”203 The models 
are required to both pay for the photographs up front 
and to leave their contact information so the “agency” 
can fi nd placements for them, which of course they rarely 
do.204 Aside from high start-up costs,205 it is common for 
agencies to take advantage of young models, who either 
through naïveté, a language barrier, or some combina-
tion thereof, are oblivious of the specifi cs of the fi nancial 
arrangements into which they are contracting.206 When 
disputes arise, these models are left unaware of how to 
handle them.207 

In 2012, Anderson Cooper conducted an expose of 
the child modeling industry in order to illustrate the 
expenses that parents are willing to incur to break their 
children into the business, as well as the frequency of 
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(15) days…to age eighteen (18).236 However, in addition 
to being an actual teacher of educational material, studio 
teachers also serve as a general guardian for the minors 
in their care.237 The studio teachers “shall also have re-
sponsibility for caring and attending to the health, safety, 
and morals of minors under sixteen (16) years of age for 
whom they have been provided by the employer, while 
such minors are engaged in or employed in any activity 
pertaining to the entertainment industry.”238 

Additionally, whereas the models of New York are 
regularly exposed to dangerous working conditions, 
cruel labor practices, drugs and sexual exploitation,239 in 
California the studio teachers can act as a buffer to shield 
young models from such perils.240 In the course of his 
or her employment, “the studio teacher shall take cog-
nizance of such factors as working conditions, physical 
surroundings, signs of the minor’s mental and physical 
fatigue, and the demands placed upon the minor in rela-
tion to the minor’s age, agility, strength, and stamina.”241 
Subsequently the studio teacher, if he or she feels that 
working conditions are not or are no longer ideal for the 
minor, “may refuse to allow the engagement of a minor 
on a set or location and may remove the minor therefrom, 
if in the judgment of the studio teacher, conditions are 
such as to present a danger to the health, safety, or morals 
of the minor.”242 California’s labor laws also require an 
employer in the entertainment industry to obtain permits 
from the Division of Labor Standards Enforcement.243 
Whereas the permit process for models outlined by the 
New York Department of Education244 has no true en-
forcement mechanism, any violation of California’s child 
labor regulations by an employer can result in the revo-
cation or suspension of a permit.245 Additionally, such 
employers are prohibited from taking action against any 
studio teacher who may have reported such a violation of 
the labor laws.246

IV. Why Child Models Should Be Classifi ed as 
Child Performers Under New York Labor 
Laws

In order to ensure their utmost protection from the 
perils of the modeling industry, New York’s Department 
of Labor should classify child models under the defi ni-
tion of child performers. Procedurally, this reclassifi cation 
would have the effect of providing child models with 
the protections granted by the CPETA.247 Under this Act, 
child models, like their child performer counterparts, 
would be required to obtain permits from the Depart-
ment of Labor, which employers would be mandated to 
check at the risk of facing civil penalties.248 Additionally, 
this Act would ensure that child models would receive 
proper education, by requiring employers to provide 
teachers to the model minors if their modeling sched-
ule prohibits them from receiving adequate and regular 
schooling.249 This teacher would also serve as a supervi-
sor or chaperone of sorts, and would provide a buffer 

that the Jacobs label has regularly made such promises, 
but has never made any signifi cant attempts to follow 
through.223 A consequence of this behavior by Marc Ja-
cobs, and other large brands in its class, is a trickle-down 
effect.224 If these large, global brands are not paying their 
models, it takes away the incentives for smaller brands 
to do so, leading to this behavior becoming the standard 
within the industry.225

Unfortunately, in New York models are legally 
treated as independent contractors, making it impossible 
to unionize.226 Without unionization, there is neither a 
governing body nor a negotiating committee to ensure 
that models are even paid in actual currency.227 There-
fore, even if child models were included in the defi ni-
tion of child performers under New York labor laws, 
there would still be a signifi cant amount of loopholes for 
employers themselves to continue to fi nancially exploit 
child models.228 Additionally, the modeling agencies 
cannot guarantee employment to the child models they 
represent, so even if child models were reclassifi ed as 
performers, there is no guarantee of income that would 
be protected by the CPETA.229 Amending New York’s 
labor laws would contribute signifi cantly to reducing the 
potential for physical and educational harm, and would 
substantially hinder fi nancial exploitation by the parents 
of models. However, making such an amendment would 
not cut off all avenues of exploitation, and it is conceded 
that other avenues of progress must be considered in 
order to pave the way for complete protection of New 
York’s child models. 

III. Looking to California as a Standard
Aside from the state (and city) of New York, the 

most prominent state in the entertainment industry is 
California.230 With Los Angeles, its most populous city,231 
producing a signifi cant quantity of the world’s televi-
sion shows, fi lms, stage productions and music, there is 
a substantial need for proper labor laws to ensure that 
the industry continues to run smoothly. In response to 
this need, California’s Department of Industrial Relations 
(Division of Labor Standards Enforcement) decided, un-
like its East Coast counterpart, to classify models under 
its defi nition of the “Entertainment Industry.”232 Under 
these regulations, the division lists minors engaged in 
“modeling” alongside those engaged in motion pictures, 
theatrical or musical performances, photography, circus-
es, rodeos, and “any other performances where minors 
perform to entertain the public.”233 

One of the most prominent features of these Califor-
nia laws is the institution of what they refer to as a “stu-
dio teacher.”234 A studio teacher, by defi nition, is a “certi-
fi ed teacher who holds one California teaching credit…
that is valid and current, and who has been certifi ed by 
the Labor Commissioner.”235 Additionally, employers of 
minors in the entertainment industry are required to pro-
vide a studio teacher on “each call for minors age fi fteen 
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child. A permit may be revoked by the department for 
good cause.”260 By strengthening the permit-checking 
and monitoring process, especially at major events such 
as New York Fashion Week, it could at least lighten the 
load of child models who are unfi t to be working or who 
are forced to work under dangerous conditions.261 

Additionally, New York should take a page from 
California’s book and institute a version of the “studio 
teacher” required by the latter’s labor laws.262 In Califor-
nia, these studio teachers are required not only to serve 
as tutors for the child performers, but they also must 
keep up with the physical and mental well-being of the 
performers, as well as monitor the environment in which 
they work.263 If a problem arises, these studio teachers 
have the ability to report it directly to California’s Divi-
sion of Labor Standards Enforcement.264 If the New York 
Department of Labor were to require some form of a 
guardian akin to these studio teachers to accompany un-
derage models, even if feasible at only larger events, such 
as runway shows or photo shoots for major publications, 
it would be a step in the right direction. These guardians 
would go a long way towards protecting young models 
from the perils of the modeling industry, while holding 
employers to a higher standard of accountability.265 The 
presence of such protective fi gures could also contribute 
signifi cantly towards the educational well-being of un-
derage models, by ensuring that they obtain the appro-
priate schooling, and subsequently remain on a positive 
educational track.266 

Conclusion 
The New York Department of Labor should amend 

its labor laws, specifi cally the CPETA, to include child 
models under the defi nition of child performers. This 
amendment would substantially protect child models 
from the physical, fi nancial and educational perils they 
regularly face, while granting them the same privileges 
and protections allotted to their colleagues in other areas 
of the performance industries.267 If the New York legis-
lature is not willing to fully amend the statute, it should 
look to California’s standard of requiring a studio teacher 
to chaperone child models, which would go a long way 
towards protecting the overall well-being of young 
models.268 As the opening quote of this article states, “It 
is never too late to have a happy childhood,”269 and by 
reclassifying child models as child performers, New York 
could do its part to ensure that such a mantra for child 
models remains true.

Postscript
On June 12, 2013, a bill recognizing runway and print 

models under 18 years of age as child performers was 
passed by both houses of the New York State legislature. 
As of this writing, it is awaiting Governor Cuomo’s sig-
nature to become law.

between the child models and an array of dangerous or 
exploitative behavior. This Act would also establish a 
trust account for child models, which would help reduce 
the incentive for, and results of fi nancial exploitation by 
parents and employers.250

Without proper protection, or mechanisms to enforce 
those protections, young models will continue to be 
vulnerable to a number of dangerous physical workplace 
situations. Sexual exploitation or harassment by employ-
ers who threaten that the models could lose their jobs 
unless they comply, or the ever-present access and pres-
sure to use cocaine to aid in weight loss, will continue to 
run rampant throughout the industry.251 Additionally, for 
models who proceed to illustrious careers, like Brooke 
Shields, or those who fi nd less success, like Nadya from 
the fi lm Girl Model, the possibility of fi nancial exploita-
tion by parents, employers, and agents will continue to 
be a persistent threat.252 Aside from physical and fi nan-
cial detriment, these young models will continue to be 
educationally disadvantaged, as there will be nothing to 
require them to keep up with their schooling.253 This lack 
of educational supervision could prove extremely disad-
vantageous for aspiring models, who more often than not 
are subject to short-lived careers.254 

Despite the dangers and detriments child models 
regularly face, a signifi cant reason why they continue to 
be statutorily segregated from child performers is due in 
large part to the inherently fl eeting nature of the model-
ing industry.255 Unlike actors or other performers who 
work on either a movie or television studio or at a theater 
or concert venue for long periods of time, modeling jobs 
are quite irregular.256 Due to this irregularity, New York 
seems, in the opinion of this author, reluctant to subject 
the employers of models to the same high standards that 
it has for the employers of other performers. A major 
reason for this could be that if all of these employers are 
suddenly subject to signifi cantly more liability, it could 
subsequently lead to an infl ux of litigation against such 
employers. This added liability could cause a massive 
hindrance to not only the modeling industry, by intro-
ducing many obstacles to the process of hiring a model 
for such a short period of time,257 but to the court system 
as well, due to the fl ood of litigation that is sure to occur 
against modeling agencies and employers by jilted mod-
els who wish to take advantage of their new-found legal 
basis.258 

If the New York legislature is not willing to change 
the statute completely, thus holding employers to a much 
higher burden, it should at least institute a more strict 
policy of checking the permits for child models required 
under N.Y. Arts & Cultural Affairs Law 35.05,259 similar 
to that required by the New York Labor Law. Under this 
law, “no permit shall allow a child to participate in an 
exhibition, rehearsal, or performance which is harmful 
to the welfare, development, or proper education of such 
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minor employed as a model in a television broadcast or program 
to § 151 of the N.Y. Labor Law, which applies to child performers. 
Therefore, there seems to be historical evidence that the N.Y. 
legislature has always considered child models appearing on 
television to be performers, and thus separate from other child 
models.

46. This law took effect on March 28, 2004.

47. See S. 4696-B, Reg. Sess. (N.Y. 2003), the New York Senate Sessions 
Law on describing the passing and content of this Act, available 
at  http://www.labor.ny.gov/workerprotection/laborstandards/
PDFs/Child%20Performer%20law%204696-B.pdf. 

48. Id. 

49. Senate Passes Child Performer Education and Trust Act of 2003, 
Serphin R. Maltese Archives (June 24, 2003), http://www.
serfmaltesearchives.com/index.php?option=com_content&view=
article&catid=16%3A2003&id=143%3A2403--senate-passes-child-
performer-education-and-trust-act-of-2003&Itemid=6. 

50. N.Y. Lab. Law § 150 (McKinney 2004).

51. Id. 

52. Id.

53. Odell, supra note 32. 

54. Kelli, Testimony to the New York State Department Of Labor, 
ModelAlliance.org (2012), http://modelalliance.org/2012/
testimony-to-the-new-york-state-department-of-labor/testimony-
to-the-new-york-state-department-of-labor. 

55. N.Y. Lab. Law § 151 (McKinney 2004).

56. See id. § 151(1)(b) (McKinney 2004).
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105. Id.

106. N.Y. Arts & Cult. Aff. Law § 35.05(1)(a) (McKinney 2004). 

107. N.Y. Arts & Cult. Aff. Law § 35.05(1)(b) (McKinney 2004). 
Emphasis added. 

108. See id. § 35.05(3)(c) (McKinney 2004). 

109. See id. § 35.05(6)(a) (McKinney 2004). Emphasis added.
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111. See id. § 35.05(6)(d) (McKinney 2004).

112. N.Y. Arts & Cult. Aff. Law § 35.05(9) (McKinney 2004).

113. Id.

114. See id. § 35.05(8)(a) (McKinney 2004). This is essentially the 
Education Department’s statement that it does not regulate child 
“models” who are classifi ed under § 151 of the labor law, which as 
examined above applies to child performers. 

115. N.Y. Comp. Codes R. & Regs. tit. 8 § 190.2 (1962).

116. See id. § 190.2(a) (1962).

117. See id. § 190.2(c) (1962).

118. See id. § 190.2(c)(1) (1962).

119. See id. 190.2(c)(2)(i) (1962).

120. See id. § 190.2(c)(2)(iii) (1962).

121. See id. § 190.2(c)(3)(i) (1962).
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131. Ziff, supra note 37.
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133. Id. 

134. Phelan, supra note 38.

135. As of January of 2013, “there remains no policy of informed 
consent for jobs involving nudity.” Sara Ziff, Regardless of Age, It’s 
About Rights (NYT.com, September 14, 2012). Additionally, there 
remains no regulation of whether a model even has a say over 
whether or not a photographer can Photoshop a picture of child 
model’s face onto a nude body. Odell, supra note 32.

136. Shields, 58 N.Y.2d at 346.

137. Odell, supra note 32.

138. Id. 
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140. Id. 

141. Id. 

142. Ziff, supra note 37. 

143. Id. 

144. Odell, supra note 32.

145. An example of this is discussed infra Part II-D, in which a 17-year-
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for squandering a large part of his $17 million earned through his 
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between Culkin’s parents over who would control what remained 
of his fortune. Brentrup v. Culkin, 166 Misc. 2d 870, 635 N.Y.S. 2d 
1016 (Sup. Ct. 1995) rev’d sub nom. P.B. v. C.C., A.D. 2d 294, 647 
N.Y.S. 2d 732 (1996).

76. N.Y. Est. Powers & Trusts Law § 7-7.1(2)(c) (McKinney 2004).
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intend for the New York Department of Labor to be regulating 
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Department of Arts and Cultural Affairs.

85. N.Y. Lab. Law §§ 131, 132 (McKinney 2004).
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87. See id. § 142 (McKinney 2004).

88. Id. Emphasis added. 
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in the aforementioned provisions disclaiming their applicability 
to child models, these civil penalties of § 141 do not apply to the 
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175. Again since models are classifi ed as independent contractors 
rather than employers, it is impossible for them to unionize. 
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177. N.Y. Lab. Law § 152 (McKinney 2004).
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the specifi city of the discovery requests; (2) the likelihood 
of discovering critical information; (3) the availability of 
such information from other sources; (4) the purposes 
for which the responding party maintains the requested 
data; (5) the relative benefi t to the parties of obtaining 
the information; (6) the total cost associated with produc-
tion; (7) the relative ability of each party to control costs 
and its incentive to do so; and (8) the resources available 
 to each party.6 Then, a slightly different seven-factor test 
was established by the court in Zubulake v. UBS Warburg 
LLC7: (1) the extent to which the request is specifi cally 
tailored to discover relevant information; (2) the avail-
ability of such information from other sources; (3) the 
total cost of production, compared to the amount in con-
troversy; (4) the total cost of production, compared to the 
resources available to each party; (5) the relative ability 
of each party to control costs and its incentive to do so; 
(6) the importance of the issues at stake in the litigation; 
and (7) the relative benefi ts to the parties of obtaining 
the information. These Zubulake factors, which have been 
regularly followed in federal courts, are to be weighed 
in descending order, with the fi rst factor being the most 
important and the seventh factor the least important.8 

On the other hand, in New York state courts, until 
very recently, the general rule applied was that the party 
requesting the ESI generally pays the costs of ESI discov-
ery.9 In MBIA Ins. Corp. v. Countrywide Home Loans, Inc., 
however, the court declined to follow the “well settled 
rule” in New York that the party seeking discovery 
should bear the costs and denied defendant’s motion for 
a protective order to require plaintiff to bear the cost of 
defendant’s production ESI.10 Then, on February 28, 2012, 
in a unanimous decision, the Appellate Division, First 
Department, held in U.S. Bank N.A. v. GreenPoint Mort-
gage Funding, Inc., that the better approach was “to place 
the cost of discovery, including searching for, retriev-
ing and producing ESI, at least initially, on the produc-
ing party.11 The First Department adopted the Zubulake 
seven-factor test for determining whether to shift ESI 
discovery costs to the requesting party. Until the ap-
proach taken by the First Department in MBIA Ins. Corp. 
v. Countrywide Home Loans, Inc. is followed by the Court 
of Appeals, however, or at least the other departments of 
the Appellate Division, the law on cost-allocation in New 
York courts will remain unsettled.

Moreover, even if a requesting party is not required 
initially to pay the costs of ESI discovery, it could be 
required to reimburse ESI discovery costs incurred by 
a prevailing party under Federal Rule of Civil Proce-

As the explosion of technology continues, particu-
larly the growth in electronic social media, there is no 
doubt that electronic discovery is here to stay. It can only 
be anticipated that as time moves forward, the need 
to discover Electronically Stored Information (ESI) in 
employment litigation will dwarf paper discovery and, 
for all we know, may render it extinct. Procedures for 
conducting electronic discovery are in the process of be-
ing formulated in both federal1 and New Yo rk state2 civil 
procedure rules. In the absence of defi nitive action in the 
form of new rules, some courts and judges are making 
their own rules,3 and various bar associations and bar 
committees have issued reports and guidelines on ESI 
discovery.4 Everyone affected—litigants, counsel, judges, 
court personnel, arbitrators, and others—has started to 
and will continue to deal with ESI discovery on a regular 
basis. 

As the explosion of technology continues, 
…[i]t can only be anticipated that as time 
moves forward, the need to discover 
Electronically Stored Information in 
employment litigation will dwarf paper 
discovery and, for all we know, may 
render it extinct.

The increasing prevalence of ESI discovery has raised 
important questions regarding the scope of ESI discovery, 
in what format it should be produced, how to prevent 
and handle issues of inadvertent disclosure in ESI, and 
many other issues. What is becoming of paramount 
concern, however, is who will pay for it? Especially here 
in New York, the law on cost allocation for ESI discovery 
has been in fl ux. 

In federal court, the presumption is that the party 
producing the ESI pays for the cost of production, unless 
there are special circumstances, a court order, or a party 
agreement. In Rowe Entertainment, Inc. v. William Morris 
Agency, Inc., Judge James Francis recognized that under 
the federal rules, the presumption is that the respond-
ing party bears the expense of complying with discovery 
requests, but that under FRCP 26(c), a court may protect 
the responding party from “undue burden or expense” 
by shifting some or all of the costs of production to the 
requesting party.5 Judge Francis recognized that there 
are eight relevant factors to determine when discovery 
costs should be shifted back to the requesting party: (1) 

The End of the World as We Know It? The Impact of 
e-Discovery on Individual Employment Cases
By William D. Frumkin and Elizabeth E. Hunter
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to retain an expert to due cost could result in effectively 
not being able to engage in discovery at all. 

In light of the above, the question becomes whether 
we are getting to the point where a plaintiff’s practitioner 
with limited resources (who is representing an unem-
ployed client who can barely afford to pay even the most 
minimal costs) is going to be forced to abandon the case 
before litigation has commenced. Without examining any 
statistical studies, just based on looking at the member-
ship of the National Employment Lawyers Association, 
which is the largest plaintiffs employment bar association 
in the country, the number of solo and small (less than 
5 attorneys) law fi rms representing employees pre-
dominates over larger fi rms to a signifi cant degree. The 
question we need to ask ourselves, as stated in the title 
of this article, is: will ESI discovery be the death knell 
for the individual plaintiff’s employment case? It would 
appear that larger fi rms, especially those interested in 
class actions, will be able to afford at least to advance the 
costs and hopefully be repaid either through settlement 
or a successful litigation. Cost sharing may be available, 
but can the individual plaintiff even afford to pay his or 
her share of the cost? If these issues cannot be resolved, 
the impact that limited fi nancial resources will have upon 
the outcome of a case will shift from potentially caus-
ing a negative outcome to preventing a case from being 
pursued in the fi rst place.

As for a solution, it would appear at this point that 
this issue of cost allocation for ESI discovery at least 
needs to be studied and considered much further. Or-
ganizations such as the National Employment Lawyers 
Association will certainly have to explore this and pos-
sibly come up with recommendations to be considered 
by lawmakers and the court systems. Likewise, the Labor 
and Employment Law Section of the New York State Bar 
Association would do well to study the issue and make 
recommendations as well. Lawyers and their clients 
contribute through their taxes and fi ling fees to enable 
the court system to exist, and judges’ salaries, court 
personnel’s salaries, utility costs, rent, building manage-
ment, etc. are all addressed through these taxes and fees. 
Should the cost of ESI for a plaintiff who cannot afford it 
be considered as a basic cost along with fi ling fees? While 
that may seem far-fetched, the federal, state, and munici-
pal anti-discrimination statutes will be rendered moot 
if the ultimate impact of technology on the litigation 
process will prevent those designed to be protected from 
discrimination from vindicating their rights. While the 
poor may be assisted by legal service organizations, this 
issue is even more extensive because there are even many 
middle-class individuals who cannot afford to advance 
the costs of obtaining ESI. At this point, there are more 
questions than answers, but the bottom line is: what will 
our litigation system look like ten years from now if the 

dure 54(d)(1) and 28 U.S.C. § 1920(4). Federal courts 
have taken varied approaches to this issue, with some 
limiting taxation of ESI discovery costs to the costs of 
conversion and transferring between different formats 
and the scanning of documents, as these services are 
seen as equivalent to making copies of materials,12 other 
courts allowing taxation of costs related to ESI experts or 
project managers,13 other courts allowing broad taxa-
tion of many costs related to ESI discovery,14 and other 
courts not allowing taxation of any costs related to ESI 
discovery.15 

Given the lack of clear guidance or certainty from 
the rules or case law on how ESI discovery costs should 
be allocated, the burning question becomes how will a 
litigant, particularly an individual plaintiff, and/or his or 
her attorney (who cannot afford to advance or reimburse 
the cost of obtaining the requisite experts or software 
to assist in dealing with ESI) continue to avail himself 
or herself of the courts? None of the caselaw or proce-
dural rules seem to deal with the issue of what happens 
when the plaintiff simply cannot afford to engage in 
e-discovery.16 

This problem is like no other. We are not talking 
about case law that impacts negatively on a plaintiff in 
terms of winning or losing. Historically, there have been 
cases that have changed the applicable legal standards, 
and there have been efforts to undo or circumvent those 
cases. For example, in 1991, the Civil Rights Act of 1964 
was amended to rectify a number of decisions that 
impacted negatively on plaintiffs, by securing the right 
to trial by jury on discrimination claims and introducing 
the possibility of emotional distress damages. Moreover, 
in recent years there have been United States Supreme 
Court cases that have also negatively affected plaintiffs’ 
ability to win their cases on the merits.17 These cases and 
their impact upon employment litigation, while signifi -
cant, do not inhibit a plaintiff’s practical ability to litigate 
his or her case. It may be harder in certain ways to get 
around the impact of these cases, but overall, their impact 
is not a game changer in the sense of whether a case can 
be pursued on a practical level. When we consider the 
impact of not being able to afford to obtain ESI, we are 
potentially not just talking about a game change, we are 
talking about game over. 

The cost of engaging a vendor, consultant or expert 
for purposes of obtaining ESI discovery can be stagger-
ing.18 While plaintiffs have always been confronted with 
having to pay or advance costs for economic, psychiatric, 
vocational, and other experts, these costs are not compa-
rable to ESI discovery costs. In those situations, counsel 
and clients may engage in strategic decisions that may 
result in deciding to forgo the retention of an expert due 
to the cost of retaining one, which could have the result 
of risking or forgoing a component of the plaintiff’s dam-
ages. With respect to e-discovery, however, a decision not 
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3. In Manhattan, Commercial Division Justice Jeffrey K. Oing, Part 
48 is utilizing an ediscovery pilot program. The Commercial 
Division, Nassau County has issued the Guidelines for Discovery 
of ESI (Nassau Guidelines). In January 2013, the New York Offi ce 
of Court Administration sought public comment on a proposal to 
expand the rule for addressing e-discovery issues in Commercial 
Division cases, and to extend that rule to cases where e-discovery 
is likely in all of the state’s trial courts, under 22 N.Y.C.R.R §§ 
202.12 & 202.70.

4. The Association of the Bar of the City of New York (ABCNY) 
Joint Committee on Electronic Discovery issued a report in 
August 2009, “Explosion of Electronic Discovery in All Areas of 
Litigation Necessitates Changes in CPLR, available at http://
www.nycbar.org/pdf/report/uploads/20071732ExplosionofEle
ctronicDiscovery.pdf. The ABCNY Joint Committee on Electronic 
Discovery also issued a Manual for State Trial Courts Regarding 
Electronic Discovery Cost Allocation, in Spring 2009. NYSBA’s 
E-Discovery Committee released a report entitled, “Best Practices 
in EDiscovery in New York State and Federal Courts.” in July 
2011. The ABA has an active E-Discovery Committee that has 
issued lengthy books, guidelines, practice guides, and up-to-date 
articles. The Sedona Conference Working Group on eDiscovery 
has also issued various reports, guidelines, and principles that are 
followed by many courts.  

5. 205 F.R.D. 421, 428 (S.D.N.Y. 2002). 

6. Id. at 429. 

7. 217 F.R.D. 309, 322 (S.D.N.Y. 2003) (Zubulake I).

8. Id. at 323. 

9. See, e.g, Waltzer v. Tradescape, 31 A.D.3d 302 (1st Dep’t 2006) 
(noting that “as a general rule, under the CPLR, the party seeking 
discovery should bear the cost incurred in the production of 
discovery material; however,…[t]he cost of an examination 
by defendants’ agents to see if they should not be produced 
due to privilege or on relevancy grounds should be borne by 
defendants”); T.A. Ahern Contractors Corp. v. Dormitory Auth. of the 
State of N.Y.,  875 N.Y.S.2d 862, 869 (N.Y. Sup. Ct., N.Y. Co. Mar. 
19, 2009) (stating that it was “not empowered—by statute or case 
law—to overturn the well settled rule in New York state that the 
party seeking discovery bear the cost incurred in its production” 
and observing that the requester pays standard gives a party “a 
strong incentive to formulate its discovery requests in a manner 
as minimally burdensome as possible.”); Finkelman v. Klaus, 856 
N.Y.S.2d 23 (Sup. Ct., Nassau Co. 2007) (subpoenaing party must 
bear “the costs incurred in producing the email records.”); Lipco 
Electrical Corp. v. ASG Consulting Corp., 798 N.Y.S.2d 345 (Sup. Ct., 
Nassau Co. Aug. 18, 2004) (under the CPLR, the party seeking 
discovery should incur the costs incurred in the production).

10. 895 N.Y.S.2d 643, 654 (N.Y. Sup. Ct., N.Y. Co. Jan. 14, 2010).

11. 94 A.D.3d 58, 63 (1st Dep’t 2012).

12. See Race Tires Am., Inc. v. Hoosier Racing Tire Corp., 674 F.3d 158, 
164-67 (3d Cir. 2012) (Race Tires II) (limiting the taxation of 
ediscovery costs to the conversion and transferring between 
different formats and the scanning of documents, as these services 
were equivalent to making copies of documents); BDT Prods. 
v. Lexmark Int’l, Inc., 405 F.3d 415, 420 (6th Cir. 2005) (electronic 
scanning and imaging could be interpreted as exemplifi cation and 
copies of papers); Hecker v. Deere & Co., 556 F.3d 575, 591 (7th Cir. 
2009) (costs of converting computer data into a readable format 
in response to plaintiffs’ discovery requests…are recoverable); 
Brown v. The McGraw Hill Cos., Inc., 526 F. Supp. 2d. 950, 959 (N.D. 
Iowa 2007) (electronic scanning of documents is the modern day 
equivalent of “exemplifi cation and copies of paper.”); Country 
Vintner of N.C., LLC v. E & J Gallo Winery, Inc., No. 5:09CV326BR, 
2012 U.S. Dist. LEXIS 108905, 2012 WL 3202677, at *23 (E.D.N.C. 
Aug. 3, 2012) (only awarding costs for the “tasks that involve 
copying [such as] the conversion of native fi les to TIFF and PDF 
formats and the transfer of fi les onto CDs.”).

cost of engaging in e-discovery does not become more 
manageable?

For those of you who represent management, you 
may be saying to yourself: I am glad I do not represent 
plaintiffs. However, there is no doubt that small busi-
nesses are going to be strapped with the same costs and 
same burdens of having to engage in e-discovery. Even 
those that have Employee Practices Liability Insurance 
will certainly be affected when the insurance companies 
themselves are forced to pay signifi cantly more in terms 
of representation costs due to the impact of e-discovery. 
In addition, this issue is likely to affect parties even prior 
to litigation, as ESI may be sought in investigations at the 
Equal Employment Opportunity Commission, New York 
State Division of Human Rights, and other anti-discrimi-
nation agencies. 

For those of you who are neutrals, you may be say-
ing: I am glad I am not an advocate. However, because the 
costs of arbitration of employment disputes are already 
signifi cant, the cost of engaging in e-discovery will likely 
cause those costs to go through the roof. How this will 
impact upon the ability of plaintiffs to engage in arbitra-
tion remains to be seen. Furthermore, since the fi nancial 
cost-sharing fairness has been a hallmark of enforceabili-
ty of such arbitration provisions,19 how the cost of obtain-
ing ESI is going to be factored in to the consideration of 
whether such provisions should be enforced (if a plaintiff 
cannot afford to engage in e-discovery) also remains to 
be seen. Maybe this problem will move cases away from 
arbitration and more toward court, if in fact the court sys-
tem at some point picks up on subsidizing the plaintiffs’ 
ability to engage in e-discovery.

In sum, could this be the end of the world as we 
know it? The challenge becomes how to prevent this 
from happening. No one can stop progress, and there 
is no doubt that e-discovery is here to stay. What the 
ultimate impact on employment litigation will be for the 
individual plaintiff (and small business) is unclear. To 
negate shutting the courthouse doors to those affected, 
we should be exploring ways to address this potentially 
system-crashing problem.

Endnotes
1. Federal Rule of Civil Procedure (FRCP) 26 was amended in 2006 

to include ESI discovery (both in the scope of discovery and in the 
discovery planning process), and FRCP Rule 34 was also amended 
in 2006 to cover the production of ESI. In addition, Federal Rule of 
Evidence 502 was amended in 2007 to address concerns of waiver 
of attorney-client privilege or attorney work-product protections 
in the context of ESI discovery.

2. New York Civil Practice Law and Rules (CPLR) 3122(c) provides 
for production of documents as they are kept in the regular 
course of business or labeled to correspond to the categories in 
the request. New York Uniform Trial Court Rules, 22 N.Y.C.R.R §§ 
202.12 and 202.70, provide for discussion of ESI discovery at the 
preliminary conference. 
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2343(2009) (precluding use of a mixed-motive instruction in an 
age discrimination case, and requiring proof of but-for causation). 

18. E-discovery litigation support vendors may charge from $75,000 
to $180,000 per 100 gigabytes for assisting with deduplication, 
culling, processing and analyzing of data, including the vendor’s 
software and related fees and costs. “Accounting for the Costs 
of Electronic Discovery,” by David W. Degnan, published in the 
winter 2011 issue of the Minnesota Journal of Law, Science & 
Technology, available at http://mjlst.umn.edu/previousissues/
vol12iss1/home.html. In addition, as of 2007, electronic 
discovery consultant fees were starting at $275 an hour, and 
costs of collecting, reviewing and producing a single e-mail were 
running between $2.70 and $4. See “Rising Costs of EDiscovery 
Requirements Impacting Litigants,” by Ann G. Fort, available 
at http://www.depo.com/resources/aa_thediscoveryupdate/
rising_costs_ediscovery.html. 

19. See, e.g. Green Tree Fin. Corp.Ala. v. Randolph, 531 U.S. 79, 90 (2000) 
(noting that the existence of large arbitration costs could preclude 
a litigant…from effectively vindicating her federal statutory rights 
in the arbitral forum).
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associated with hiring an ediscovery project manager to oversee 
the data conversion process); Tibble v. Edison Int’l, No. 075359, 2011 
U.S. Dist. LEXIS 94995, 2011 WL 3759927, at **67 (C.D. Cal. Aug. 
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to unearth electronically stored information are [recoverable]” as 
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1920 with respect to electronic discovery production costs and 
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Cal. Apr. 11, 2011) ([t]he reproduction costs defendants incurred 
in collecting, reviewing, and preparing client documents for 
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equity for the revocation of any contract.”9 This statute 
was enacted to combat judicial hostility to arbitration.10 
The FAA permits courts to enforce arbitration agreements 
in a wide variety of contexts, including agreements to 
arbitrate employment claims.11 The Supreme Court has 
recently interpreted the provisions of the FAA increas-
ingly broadly.12 The Court has explained that the FAA ar-
ticulates a “liberal federal policy favoring arbitration,”13 
and it has insisted that arbitration agreements are to be 
enforced just like any other contracts.14

On most counts, the FAA, as interpreted by the 
courts, has been successful in its goal of promoting 
arbitration.15 Arbitration has become extremely common-
place. Although it is diffi cult to gauge how many cases 
are arbitrated or how many people consent to binding 
arbitration each year, the American Arbitration Associa-
tion alone conducts over 100,000 cases per year.16 Arbitra-
tion has been an especially useful dispute resolution tool 
in the labor and employment context, and the Supreme 
Court has placed its imprimatur on this mechanism and 
has credited it with contributing to industrial peace.17

B. AT&T Mobility LLC v. Concepcion

The most recent development in the Court’s juris-
prudence regarding the FAA is AT&T Mobility LLC v. 
Concepcion.18 At issue in Concepcion was an adhesionary 
agreement that required consumers to resolve their legal 
disputes with AT&T individually through arbitration. 
The plaintiffs attempted to bring a class action claiming 
that AT&T engaged in false advertising and fraud by 
charging $30.22 in sales tax on cell phones that the com-
pany advertised as free.19

Because California law empowers courts to invali-
date or limit unconscionable clauses in contracts,20 and 
many California courts have struck down class-action 
waivers in arbitration agreements as unconscionable 
pursuant to that authority,21 the plaintiffs argued that 
the arbitration agreement was unenforceable22 under the 
exception in section 2 of the FAA for defenses that “exist 
at law or in equity for the revocation of any contract.”23

The Supreme Court rejected the plaintiffs’ argument 
and upheld the agreement, concluding that it barred con-
sumers from pursuing their claims in a consolidated liti-
gation or arbitration.24 The Court reasoned that because 
the California policy disfavored enforcing arbitration 
agreements in accordance with their terms, it was incon-

I. Introduction
As it prepared for the busy holiday shopping season, 

eBay implemented a new policy requiring its online ven-
dors to submit to arbitration to resolve any legal disputes 
that may arise during their relationship with the popular 
website.1 While arbitration agreements have become 
commonplace,2 one term eBay included in its agreement 
has not met such universal approval: its requirement that 
all claims be resolved individually in arbitration.3 Be-
cause such an agreement requires users to preemptively 
waive their rights to pursue class and collective actions, 
it might fundamentally alter or even eliminate the legal 
claims and remedies eBay users may pursue.4

While eBay’s arbitration policy may be a cause of 
concern for the site’s users, perhaps more troubling is 
employers’ increasing tendency toward requiring em-
ployees to sign similar agreements.5 First, employees lack 
two alternatives would-be eBay users had when pre-
sented with the agreement: they could sell their wares on 
other sites, or they could exercise their right to opt out of 
the agreement.6 Second, and more importantly, employ-
ees have rights under the National Labor Relations Act 
(NLRA or the “Act”) to engage in protected concerted 
activity with a nexus to their terms and conditions of em-
ployment.7 Recently, the National Labor Relations Board 
(NLRB) held that mandatory arbitration agreements that 
require employees to waive their right to pursue collec-
tive legal claims unlawfully abridges their federal right to 
engage in concerted activity.8

Part II addresses the enforceability of mandatory 
arbitration clauses that curtail access to collective and 
class remedies. Part III provides background on em-
ployees’ section 7 rights and especially focuses on the 
context of employees pursuing collective legal claims. 
Part IV discusses the Board’s decision in D. R. Horton and 
determines that D. R. Horton was correctly decided. This 
part also considers why allowing employees to pursue 
collective legal claims is a core component of section 7’s 
protective ambit. Part V concludes. 

II. Recent Developments Under the Federal 
Arbitration Act 

A. Background: The Road to D. R. Horton

The Federal Arbitration Act (FAA) provides that 
arbitration agreements are “valid, irrevocable, and en-
forceable, save upon such grounds as exist at law or in 

“Other Mutual Aid or Protection”:
Collective Legal Claims as Concerted Activity
in D. R. Horton, Inc. and Beyond
By Amanda Jaret
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IV. D. R. Horton Was Correctly Decided

A. The Board’s Decision in D. R. Horton

In D. R. Horton, Inc., the NLRB addressed whether a 
mutual arbitration agreement that an employer required 
its employees to sign as a condition of employment 
unlawfully abridged employees’ section 7 rights.46 The 
charging party in D. R. Horton, Michael Cuda, initiated a 
putative class action arbitration claiming that the com-
pany systematically misclassifi ed workers as supervisors 
when in fact they were employees entitled to the Fair 
Labor Standards Act’s protections.47 When the employer 
asserted that the mutual arbitration agreement prohib-
ited arbitration of collective claims, Cuda fi led an unfair 
labor practice charge claiming that the employer violated 
sections 8(a)(1) and (4) of the Act by limiting employees’ 
ability to pursue collective claims or have recourse to the 
NLRB’s processes.48

The Board determined that an employer violates 
section 8(a)(1) of the Act49 by requiring employees to sign 
agreements that limit their ability to fi le “joint, class, or 
collective claims addressing their wages, hours or other 
working conditions against the employer in any forum, 
arbitral or judicial.”50 Because the Board viewed employ-
ees’ right to “join together to pursue workplace griev-
ances” as foundational, it concluded that “employees 
who join together to bring employment-related claims on 
a classwide or collective basis in court or before an arbi-
trator are exercising rights protected by Section 7 of the 
NLRA.”51 Accordingly, the mutual arbitration agreement, 
which curtailed employees’ ability to seek collective 
redress for their grievances, violated the Act by requiring 
employees to prospectively waive their rights to engage 
in section 7 activity.52 The Board likened this agreement 
to a yellow-dog contract and emphasized that it is also 
likely unlawful under the Norris-LaGuardia Act.53

The Board also concluded that the FAA did not con-
fl ict with federal labor law and policy.54 The Board recog-
nized that the potential confl ict between the FAA and the 
NLRA was an issue of fi rst impression and emphasized 
its intent to resolve the issue “in a way that accommo-
dates the policies underlying both statutes to the greatest 
extent possible.”55 Because the Supreme Court has held 
that contracts that interfere with the functions of the 
NLRA must “yield or the Act would be reduced to a futil-
ity,”56 the Board determined that the contract could be 
invalidated on the basis of a defense that was not solely 
applicable to contracts related to arbitration, as required 
by Concepcion.57

B. Analysis of D. R. Horton

D. R. Horton was correctly decided for three main 
reasons.58 First, the Board’s holding is crucial to pre-
serving employees’ substantive section 7 rights.59 The 
Supreme Court has consistently reaffi rmed the central 
importance of employees’ right to seek “to improve their 

sistent with the policy underlying the FAA.25 The saving 
clause in section 2 of the FAA, therefore, could not apply 
because the act could not be held “‘to destroy itself.’”26 

The Court also went further in Concepcion, opining 
that class-wide arbitration is inconsistent with the FAA.27 
While it recognized that parties could consensually agree 
to class-wide arbitration, courts could not “manufac-
ture[]” requirements that arbitration be class-wide.28 The 
Court observed that the principal benefi t of arbitration is 
its informality and determined that class-wide arbitration 
sacrifi ces that benefi t by making the process slower and 
more costly.29

III. Primer on Employees’ Rights Under the 
National Labor Relations Act

The NLRA protects employees’ rights to engage in 
concerted protected activity.30 While some associate the 
Act with collective bargaining and assume it only applies 
in unionized work settings,31 it protects all those defi ned 
as “employees,”32 including those who are not union 
members.33 Some regard the Act’s broad applicability as 
one of the “best-kept secrets of labor law”34 because so 
few are aware of its potential protections for non-union-
ized employees.35

Section 7 of the Act is generally regarded as the heart 
of the NLRA because it enumerates employees’ core 
rights.36 Section 7 safeguards all employees’ rights to 
“self-organization, to form, join, or assist labor organiza-
tions, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection.”37 Section 7 also provides that 
employees are free to refrain from engaging in the above 
conduct and proscribes discrimination against anti-union 
employees.38 The protections of section 7 extend not 
only to communication that has the immediate goal of 
organizing, securing, or enforcing collective bargaining 
rights,39 but also to discussions about improving terms 
and conditions of employment,40 communications pur-
porting to induce group activity or on behalf of at least 
one other employee,41 and, most importantly for this 
article, the act of joining together to pursue workplace 
grievances.42

As a general matter, section 8(a)(1) of the NLRA 
provides for the enforcement of these section 7 rights by 
making it an unfair labor practice for an employer “   to in-
terfere with, restrain, or coerce employees in the exercise 
of” their section 7 rights.43 A violation of section 8(a)(1) 
may exist even absent evidence that policies abridging 
section 7 rights are actually enforced;44 the mere existence 
of policies that threaten employees’ ability to engage in 
concerted activity may constitute an unfair labor prac-
tice if they either explicitly restrict section 7 activity or 
would be reasonably construed as prohibiting section 7 
activity.45 
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of employment through pursuing their collective legal 
claims.73

The second reason D. R. Horton was correctly decided 
relates to the Board’s conclusion that the NLRA and the 
FAA do not confl ict where an arbitration agreement re-
quires employees to waive other substantive rights they 
possess under federal law.74 Although the Court found 
that the FAA trumped a contrary California Supreme 
Court doctrine in Concepcion,75 the Court has never been 
presented with the question of whether the FAA pre-
empts the NLRA.76 As the Board emphasized in D. R. 
Horton, the FAA was intended to leave other substantive 
rights under federal law undisturbed.77 Although the 
FAA is intended to facilitate arbitration and requires that 
arbitration agreements stand on the same footing as other 
types of contracts,78 it is meant to function as a shield, 
not a sword.79 When enforcing an arbitration agreement 
has the result of infringing on other substantive rights an 
employee has under the NLRA, Gilmer teaches that the 
substantive rights ought to take priority.80 This reason-
ing also explains why the apparent ban on class action 
arbitrations the Supreme Court located in Concepcion is 
inapposite in the context of the NLRA, where collective 
participation in bringing legal claims takes on substan-
tive, and not merely procedural, signifi cance.81

Finally, even if the FAA does apply to the kind of 
arbitration agreement at issue in D. R. Horton, the sav-
ing clause in section 2 of the FAA would allow a court 
to invalidate a contract that requires employees to 
prospectively waive their section 7 rights.82 Although 
the Supreme Court found this defense did not apply 
in Concepcion when presented with similar facts,83 the 
crucial distinguishing factor is that the defense plaintiffs 
proffered in Concepcion was unique to the arbitration 
context.84 The Court found the unconscionability defense 
at issue in Concepcion to be at odds with the policies 
underlying the FAA. No analogous concern should arise 
if the limited section 7 right to engage in collective action 
is found to be applicable in this context because this de-
fense does not operate to disadvantage arbitration.

Section 2, by its own terms, recognizes that arbi-
tration agreements may be unenforceable “upon such 
grounds as exist at law or in equity for the revocation 
of any contract.”85 There are two potential defenses that 
would render arbitration agreements like the one at issue 
in D. R. Horton unenforceable if they would abridge em-
ployees’ section 7 rights under the NLRA. Restatement 
(Second) of Contracts provides that a contract is unen-
forceable as against public policy if “legislation provides 
that it is unenforceable or the interest in its enforcement 
is clearly outweighed in the circumstances by a public 
policy against the enforcement of such terms.”86 

First, section 7 of the NLRA and the provisions of the 
Norris-LaGuardia Act are examples of legislation provid-
ing that an arbitration agreement that cabins the scope of 

working conditions through resort to administrative and 
judicial forums.”60 As the Board observed in D. R. Horton, 
the same is “equally true of resort to arbitration.”61 

The substantive section 7 right to act for mutual aid 
and protection is separate from any procedural rights 
to raise collective claims employees might have.62 The 
Board castigated the employer and amici’s attempts to 
confl ate procedural rules like Rule 23 of the Federal Rules 
of Civil Procedure with employees’ substantive right to 
act collectively to pursue their legal claims.63 Indeed, the 
very act of joining together to pursue legal claims falls 
comfortably within the Board’s interpretation of section 
7’s guarantee that employees have the right to act in 
concert for their “mutual aid or protection.”64 This broad 
language embraces a wide swath of activity so long as it 
pertains to workers’ “terms and conditions of employ-
ment.”65 Although the paradigm examples of concerted 
activity tend to revolve around employees attempting 
to organize a union or striking, “the class plaintiff” is 
also “invoking a Section 7 right” when she joins with her 
fellow employees to attempt to improve their terms and 
conditions of employment.66 

Some have been less sanguine about the Board’s 
conclusion that the NLRA provides employees with the 
right to pursue collective legal remedies. Former NLRB 
Member Marshall Babson, who assisted the United States 
Chamber of Commerce in writing an amicus brief fi led in 
D. R. Horton, expressed concerns that the NLRB’s reading 
of concerted activity is too broad.67 He emphasized that 
the NLRA “was not intended to be a ‘super class action 
statute’ that protects and preserves the right to proceed 
as a class in all circumstances without regard to the usual 
considerations by the court.”68 Professor Kenneth T. 
Lopatka also questions whether section 7 rights confer 
any special standing to pursue class claims, concluding 
that the Court would likely fi nd that the FAA’s policy 
in favor of arbitration and enforceability of arbitration 
agreements outweighs any other rights employees have 
under the NLRA.69 Because the Court rejected an attempt 
to invalidate a class action ban in Concepcion, in Professor 
Lopatka’s view, a similar rationale would be viewed as 
an “arbitration-frustrating contrivance” of the sort that 
“failed to persuade” the Court before.70 

These commentators miss the mark for several 
reasons. First, the NLRB expressly cabined the scope of 
its holding in D. R. Horton, emphasizing that section 7 
does not create a right to class certifi cation and does not 
displace procedural rules that might deprive employees 
of the opportunity to mount a successful class action.71 
The unlawful aspect of the kind of arbitration agreement 
at issue in D. R. Horton is instead in its requirement that 
employees preemptively waive the ability to act collec-
tively to pursue a potential class action in the fi rst place.72 
Whether a class is certifi ed or not is immaterial to the 
NLRB’s analysis; what counts is employees’ full and free 
ability to attempt to better their terms and conditions 
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(1983).

14. E.g., Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 
(2006).

15. See, e.g., Farmer, supra note 2, at 2351.

16. See id. 

17. See, e.g., United Steelworkers of Amer. v. Warrior & Gulf Navigation 
Co., 363 U.S. 574, 578 (1960) (“A major factor in achieving 
industrial peace is the inclusion of a provision for arbitration of 
grievances in the collective bargaining agreement.”).

18. 131 S. Ct. 1740 (2011).

19. Id. at 1744.

20. Cal. Civ. Code Ann. § 1670.5(a) (West 1985).

21. See, e.g., Discover Bank v. Super. Ct., 113 P.3d 1100 (Cal. 2005); Cohen 
v. DirecTV, Inc., 48 Cal. Rptr. 3d 813 (Cal. Ct. App. 2006).

22. Concepcion, 131 S. Ct. at 1746-47.

23. 9 U.S.C. § 2 (2006).

24. Concepcion, 131 S. Ct. at 1748. 

25. Id. at 1748-49.

26. Id. at 1748 (quoting Amer. Tel. & Tel. Co. v. Cent. Offi ce Tel., Inc., 524 
U.S. 214, 227-28 (1998)).

27. Id. at 1751.

28. Id. 

29. See id.

30. See 29 U.S.C. § 157 (2006).

31. See Gary W. Spring, A New Methodology for Testing Politically 
Permissible Political Communications in the Workplace, 2008 Mich. 
St. L. Rev. 1023, 1029 (2008) (“While the NLRA is universally 
recognized as governing union and management relations, it also 
provides guarantees to employees in the private sector, even those 
who are not members of labor unions.”); cf. Greenhouse, supra 
note 5 (describing business managers’ confusion when the NLRA 
is applied in non-union environments).

32. See 29 U.S.C. § 152(3) (2006).

33. See, e.g., NLRB v. Wash. Aluminum Co., 370 U.S. 9, 14 (1962) 
(holding that employees involved in a walkout were covered by 
section 7 of the NLRA despite their non-union status).

34. See IBM Corp., 341 N.L.R.B. 1288, 1306 (2004) (Liebman, 
dissenting).

35. See Greenhouse, supra note 5 (describing businesses’ lack of 
awareness of the breadth of the Act’s protections).

36. See William R. Corbett, Waiting for the Labor Law of the Twenty-First 
Century: Everything Old is New Again, 23 Berkeley J. Emp. & Lab. 
L. 259, 270 (2002).

37. 29 U.S.C. § 157 (2006).

38. See id.

39. See, e.g., Cent. Hardware Co. v. NLRB, 407 U.S. 539, 542 (1972) 
(explaining that section 7 “includes both the right of union 
offi cials to discuss organization with employees, and the right of 
employees to discuss organization among themselves”).

40. E.g., Eastex Inc. v. NLRB, 437 U.S. 556, 565 (1978) (extending 
section 7 protection to the distribution of newsletters promoting 
legislation that would advance employees’ interests).

41. E.g., NLRB v. City Disposal Sys., Inc., 465 U.S. 822, 831 (1984).

42. See Le Madri Rest., 331 N.L.R.B. 269, 275 (2000) (“[T]he fi ling of 
a civil action by employees is protected activity unless done 
with malice or in bad faith.”); United Parcel Serv., 252 N.L.R.B. 
1015, 1018 & 1022 n.26 (1980), enforced 677 F.2d 421 (6th Cir. 1982) 
(concluding that an employee class-action lawsuit was protected 

employees’ rights is unenforceable.87 Because arbitration 
agreements that cause employees to prospectively waive 
their section 7 rights violate section 8(a)(1) of the NLRA, 
they might be unenforceable for illegality.88 Second, the 
common law of contracts and many statutes confi rm that 
agreements that violate public policy are unenforceable.89 
Because this “generally applicable contract defense[]”90 
does not “apply only to arbitration,” it does not run 
afoul of the rule announced in Concepcion, which only 
forbids invalidating arbitration agreements on the basis 
of defenses that apply only to arbitration or “derive their 
meaning from the fact that an agreement to arbitrate is at 
issue.”91

V. Conclusion
As our online vendors discovered when eBay im-

posed ne w conditions for resolving legal disputes, 
arbitration agreements continue to proliferate.92 For em-
ployees faced with a requirement of signing agreements 
that prevent them from joining together to assert mu-
tual claims that pertain to their terms and conditions of 
employment, however, there may be an even bigger cost. 
While the Board’s decision in D. R. Horton is pending be-
fore the Fifth Circuit,93 a number of courts have rejected 
the Board’s reasoning.94 It is crucial that the Fifth Circuit 
uphold the Board’s decision to ensure adequate protec-
tion of employees’ section 7 rights under the NLRA. 
The precedent could not be clearer: when employees act 
together for “mutual aid or protection” concerning their 
terms and conditions of employment, they are entitled to 
protection. Workers’ substantive rights cannot yield for 
the sake of potential procedural effi ciencies.
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The working group drafted the Initial Discovery 
Protocols for Employment Arbitration Cases, which borrows 
many provisions from the federal protocols but has been 
carefully tailored for both promulgated and individually 
negotiated employment arbitration cases. These new 
protocols, while not mandatory, are presumptively 
applicable to all AAA employment arbitration cases 
subject to the pilot program unless determined otherwise 
by the arbitrator or mutually agreed by the parties not to 
be applicable or appropriate.

The following is the protocol prepared by the 
working group:

Pilot Project Initial Discovery Protocols for AAA 
Employment Arbitration Cases

Defi nitions 

The following defi nitions apply to cases proceeding 
under the Initial Discovery Protocols for Employment 
Arbitration Cases.

a. Concerning. The term “concerning’’ means 
referring to, describing, evidencing, or 
constituting.

b. Document. The term “document” includes 
writings, drawings, graphs, charts, photographs, 
sound recordings, images, and other data. The 
term “document” also includes electronically 
stored information in any medium, including 
emails, text messages and similarly stored 
information that can be obtained either directly or, 
if necessary, after translation by the responding 
party into a reasonably usable form. 

c. Identify (Documents). When referring to 
documents, to “identify’’ means to give, to the 
extent known: (i) the type of document; (ii) the 
general subject matter of the document; (iii) the 
date of the document ; (iv) the author(s), according 
to the document; and (v) the person(s) to whom, 
according to the document, the document (or a 
copy) was sent; or, alternatively, to produce the 
document.

d. Identify (Persons). When referring to natural 
persons, to “identify’’ means to give the person’s: 
(i) full name; (ii) present or last known address 
and telephone number; (iii) present or last known 
place of employment; (iv) present or last known 
job title; and, (v) relationship, if any, to the 

In the fall of 2012, the American Arbitration 
Association (AAA) brought together seasoned New York 
employment arbitrators to form a working group and 
review early discovery protocols being piloted by judges 
throughout the United States District Courts. Because of 
concerns about rising costs and delays in employment 
arbitration cases, the working group wanted to assess 
if similar protocols tailored to employment arbitration 
would benefi t the process. This article will discuss the 
background behind the federal protocols and recent 
efforts to introduce similar protocols to the arbitration 
process. 

The federal protocols were developed in 2011 by a 
committee led by United States District Judge John G. 
Koeltl of the Southern District of New York. By design, 
the committee had a balance of both plaintiff and defense 
attorneys from across the nation. As noted in the federal 
protocols, “[t]he project grew out of a 2010 Conference 
on Civil Litigation at Duke University, sponsored 
by the Judicial Conference Advisory Committee on 
Civil Rights, for the purpose of re-examining civil 
procedure and collecting recommendations for their 
improvement. During the conference, a wide range of 
attendees expressed support for the idea of case-type-
specifi c ‘pattern discovery’ as a possible solution to the 
problems of unnecessary cost and delay in the discovery 
process.” There was consensus at the conference that 
employment cases would be best suited for any type of 
experimentation because they are regularly litigated and 
have recurring issues. 

Following the conference, the committee led by 
Judge Koeltl worked diligently over the course of one 
year to develop what is now called the Initial Discovery 
Protocols for Employment Cases Alleging Adverse Action. 
The stated purpose of the protocols is to “encourage 
parties and their counsel to exchange the most relevant 
information and documents early in the case, to assist in 
framing the issues to be resolved and to plan for more 
effi cient and targeted discovery.”

Application to Employment Arbitration
Recognizing the signifi cant differences between 

arbitration and litigation, the members of the AAA 
working group agreed that the arbitration process could 
be made far more effi cient and economical and generally 
benefi t from similar protocols tailored to employment 
arbitration. The consensus of the working group was that 
protocols tailored for employment arbitration should be 
drafted and piloted in New York. 

Early Discovery Protocols for Employment
Arbitration Cases
By Jeffrey T. Zaino
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a. All communications concerning the factual 
allegations or claims at issue in the arbitration 
between the claimant and the respondent.

b. Claims, lawsuits, administrative charges, and 
complaints by the claimant that rely upon any 
of the same factual allegations or claims as 
those at issue in the arbitration.

c. Documents concerning the formation and 
termination, if any, of the employment 
relationship to the extent either is relevant 
to the claims or issues in the arbitration, 
irrespective of the relevant time period.

d. Documents concerning [the terms and 
conditions] of the employment relationship, to 
the extent relevant and material with respect 
to the claims or issues in the arbitration.

e. Diary, Journal, and calendar entries, whether 
written or electronic, maintained by the 
claimant concerning the factual allegations or 
claims at issue in the arbitration.

f. The claimant’s current resume(s).

g. Documents in the possession of the claimant 
concerning any application or claim for 
unemployment benefi ts, [unless production is 
prohibited by applicable law].

h. If mitigation of damages is an issue in the case, 
documents concerning: (i) communications 
with potential employers; (ii) job search efforts; 
(iii) offer(s) of employment, job description(s), 
and income and benefi ts of subsequent 
employment, and (iv) the termination of any 
subsequent employment. The respondent 
shall not contact or subpoena a prospective 
or current employer to discover information 
about the claimant’s claims without fi rst 
providing the claimant 30 days’ notice and an 
opportunity to fi le a motion for a protective 
order or a motion to quash such subpoena. 
If such a motion is fi led, contact will not be 
initiated or the subpoena will not be served 
until the motion is ruled upon.

i. Any other document(s) upon which the 
claimant relies to support the claimant’s 
claims.

(3) Information that Claimant must produce to 
Respondent

a. Identify persons the claimant believes to have 
knowledge of the facts concerning the claims 
or defenses at issue in the arbitration, and brief 
description of that knowledge.

claimant or respondent. Once a person has been 
identifi ed in accordance with this subparagraph, 
only the name of that person need be listed in 
subsequent discovery requesting the identifi cation 
of that person.

e. Initial Discovery. Initial Discovery comprises the 
documents and information specifi ed below in 
Part 2 (for claimant) and Part 3 (for respondent).

Instructions

a. For this Initial Discovery, the time period being 
no more than three years before the date of 
the matter(s) in controversy, unless otherwise 
specifi ed.

b. This Initial Discovery is not subject to objections 
except with respect to (i) claims of privilege and 
(ii) specifi c limitations based on electronically 
stored information from sources that the party 
identifi es as not reasonably accessible because 
of undue burden or cost. On a motion to compel 
discovery or for a protective order, the party from 
whom discovery is sought must show that the 
information is not reasonably accessible because 
of undue burden or cost. If that showing is made, 
the arbitrator may nonetheless order discovery 
from such sources if the requesting party shows 
good cause. The arbitrator may specify conditions 
for the discovery.

c. A party or counsel is required to certify, by 
signature, that the discovery provided is complete 
and correct at the time it is produced. If a partial 
or incomplete answer or production is provided, 
the responding party shall state the reason that 
the answer or production is considered partial or 
incomplete. 

d. Documents must be produced as kept in the 
normal course of business, and must be organized 
and labeled to correspond to the numbers of the 
requests. Electronically stored information must 
be produced in a form in which it is ordinarily 
maintained or in a reasonably usable form and 
must be organized and labeled to correspond to 
the numbers of the requests. 

Part 2: Production by Claimant
(1) Timing

a. The claimant’s Initial Discovery shall be 
provided within 30 days after the respondent 
has submitted a responsive pleading or 
motion, unless the arbitrator rules otherwise.

(2) Documents that Claimant must produce to 
Respondent 
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e. Documents relied upon to make the 
employment decision(s) at issue in the 
arbitration.

f. Workplace policies or guidelines relevant to 
the claimant’s claims or respondent’s defenses 
and/or counterclaims in effect at the time 
of the adverse action, including policies or 
guidelines that address:

(i) Discipline;

(ii) Termination of employment;

(iii) Promotion; 

(iv) Discrimination;

(v) Performance reviews or evaluations;

(vi) Misconduct;

(vii) Retaliation; and

(viii) Nature of the employment relationship.

g. The table of contents and index of any 
employee handbook, code of conduct, or 
policies and procedures manual in effect at the 
time of the adverse action.

h. Job description(s) for the position(s) that the 
claimant held if relevant to the claimant’s 
claims or respondent’s defenses.

i. Documents showing the claimant’s 
compensation and benefi ts. Those normally 
include retirement plan benefi ts, fringe 
benefi ts, employee benefi ts summary plan 
descriptions, and summaries of compensation.

j. Documents concerning investigation(s) of 
any complaint(s) about the claimant or made 
by the claimant, if relevant to the claimant’s 
factual allegations or claims at issue in the 
arbitration and not otherwise privileged.

k. Documents in the possession of the respondent 
and/or the respondent’s agent(s) concerning 
claims for unemployment benefi ts unless 
production is prohibited by applicable law.

l. Any other document(s) upon which the 
respondent relies to support the defenses, 
affi rmative defenses, and counterclaims, 
including any other document(s) describing 
the reasons for the adverse action.

(3) Information the Respondent must produce to 
Claimant

a. Identify the claimant’s supervisor(s) and/or 
manager(s).

b. Describe the categories of damages the 
claimant claims and the amounts of damages 
with respect to each category to the extent 
feasible.

c. State whether the claimant has applied for 
disability benefi ts and/or social security 
disability benefi ts after the adverse action, 
whether any application has been granted, and 
the nature of the award, if any. Identify any 
document concerning any such application.

Part 3: Production by Respondent
(1) Timing

a. The respondent’s Initial Discovery shall be 
provided within 30 days after the respondent 
has submitted a responsive pleading or 
motion, unless the arbitrator rules otherwise.

(2) Documents that Respondent must produce to 
Claimant [See comments to prior section about 
terminology]

a. All documents concerning the factual 
allegations or claims at issue in the arbitration 
among or between:

(i) The claimant and the respondent;

(ii) The claimant’s manager(s) and/or 
supervisor(s), the respondent’s human 
resources representative(s) and any other 
decision maker.

(iii) Respondent and any non-party (except to 
the extent a privilege applies).

b. Responses to claims, lawsuits, administrative 
charges, and complaints by the claimant that 
rely upon any of the same factual allegations 
or claims as those at issue in the arbitration.

c. Documents concerning the formation and 
termination, if any, of the employment 
relationship to the extent either is relevant 
to the claims or issues in the arbitration, 
irrespective of the relevant time period.

d. The claimant’s personnel fi le, in any form 
maintained by the respondent, including 
fi les concerning the claimant maintained 
by the claimant’s supervisor(s) and/or 
manager(s), respondent’s human resources 
representative(s) and any other decision 
maker, irrespective of the relevant time 
period. If not included in the personnel fi le, 
the claimant’s performance evaluations and 
formal discipline reports or write-ups.
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information to any third party concerning 
such application(s). Identify any document 
concerning any such application or any such 
information provided to a third party.
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b. Identify the individual(s) who were involved 
in making the decision to take the adverse 
action.

c. Identify individual(s) the respondent believes 
to have knowledge of the facts concerning the 
claims or defenses at issue in the arbitration, 
and a brief description of that knowledge.

d. State whether the claimant has applied for 
disability benefi ts and/or social security 
disability benefi ts after adverse action. 
State whether the respondent has provided 
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