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blog. I also thank our many other 
Committee chairs, Jerry Antetomaso, 
Joel Binstok, Lauren Breen, Peter 
Coffey, Nancy Connery, Anne Copps, 
Karla Corpus, Lew Creekmore, Joe 
DeSalvo, Ed Filemyr, Richard Fries, 
Matt Fuller, Garry Graber, Dennis 
Greenstein, Laureen Harris, Jimmy 
Lathrop, Linda Margolin, Laura Ann 
Monte, Greg Pressman, Chip Russell, 
Frank Sarratori, Richard Singer, Sam 
Tilton, Gino Tonetti, Stacy Wallach, 
Nick Ward-Willis, David Zinberg, and 
Bob Zinman. They have all arranged 
and conducted numerous commit-
tee meetings, keeping the Section 
active, vital and interesting for all of 
our members. We have also been the 
benefi ciaries of the special assistance, 
particularly with membership and 
recruitment, of our thirteen District 
Representatives, all of whom are 
listed on p. 36 in this Journal and to 
whom we extend our sincere thanks 
and appreciation.

Also in the past year, we have 
signifi cantly increased our role with 
the NYSBA through the activities of 
our representatives to the House of 
Delegates. Ira Goldenberg parlayed 
his position as one of our four del-
egates into the Chair of the Caucus 
of Section Delegates and, from there, 
he was unanimously selected to 
serve as one of the fi rst two Section 
representatives on the Executive 
Committee of the NYSBA. Ira now 
represents all of the many Sections of 
the NYSBA and makes all of our own 
Section members proud of his work 
and our association with him. At the 
same time, our four delegates have 
become active members of the Section 
Delegates Caucus, with Joel Sachs, 
Trish Watkins, Larry Wolk and Sam 
Tilton accepting membership on the 
continuing legal education, member-
ship and fi nance committees of the 
Caucus.

On the legislation front, one 
long-awaited success we achieved 
was with the legislation making the 
unlicensed practice of law a felony. 

2014 Summer Meeting. Our new, 
incoming Secretary, Mindy Stern, has 
been one of the most active members 
of our Section, having served most 
recently as co-chair of our Commit-
tee on Not-For-Profi t Entities and 
Concerns, as Chair of our Task Force 
on Attorney Escrows, as a member of 
our Diversity Committee and as the 
Chair of our Lorraine Power Tharp 
scholarship award committee. Finally, 
we continue to benefi t from the long-
time service of Spencer Compton, as 
our watchful and protective Budget 
Offi cer. A superb team indeed.

During the past year, several 
members have rendered service to 
our Section well above and beyond 
the call of duty. I particularly rec-
ognize and thank Karl Holtzschue, 
winner of our most recent Profession-
alism Award, for his continuing lead-
ership of our Legislation Committee 
and his organization and leadership 
of our annual Lobby Day in Albany 
(where we regularly meet with mem-
bers of the State Senate and Assembly 
and where George Haggerty has 
enabled us to meet with the Governor 
as well), the father-son team of John 
and Tom Hall, who continue to vol-
unteer, respectively, as leaders of our 
Task Force on Publications and our 
always active Title and Transfer Com-
mittee, Larry Wolk and Joe Walsh for 
their superb service in organizing and 
arranging our many well-attended 
CLE programs and events, Harry 
Meyer for promoting both increased 
membership and diversity for our 
Section and for serving as a mentor to 
many younger members, Brian Lust-
bader and Ken Block for making our 
relatively new Real Estate Construc-
tion Committee a resounding suc-
cess, Vince Di Lorenzo, Bill Colavito, 
Marvin Bagwell and Bill Johnson 
for obtaining articles and producing 
and publishing our N.Y. Real Prop-
erty Law Journal, and Mike Berey for 
wearing several hats as Chair of our 
Task Force on e-Recording Legisla-
tion and overseeing our website/

One year 
ago, when 
I wrote my 
message as 
the incoming 
Section Chair, 
I said I was 
fortunate to 
follow a long 
line of terrifi c 
chairs who 

left the Section in fantastic shape. 
Now, I am pleased to report that I 
am equally fortunate to precede a 
line of stellar chairs, vice chairs and 
a secretary who will keep the Section 
in wonderful shape and will continue 
to carry on the Section’s mission of 
providing fi rst-rate continuing legal 
education programs, books and 
materials, creating and advancing a 
cooperative and collegial real estate 
Bar, proposing and monitoring leg-
islation affecting real estate and real 
estate lawyers, and developing fair, 
just, necessary and appropriate real 
property law in New York State.

Ben Weinstock, the incoming Sec-
tion Chair, has already distinguished 
himself by planning, organizing, and 
overseeing our 2012 Summer Meet-
ing and our 2013 Annual Meeting. 
Both meetings were truly sensational 
and the Summer Meeting was the 
fi rst meeting to produce a signifi cant 
profi t for the Section. David Ber-
key, the incoming First Vice-Chair, 
has already broken important new 
ground for the Section. David cre-
ated, nurtured and leads our student 
intern program, lining up half a 
dozen law schools around the State to 
provide law student interns, specifi -
cally interested in real estate law, to 
work with active real estate lawyers 
in large and small law fi rms, which 
David recruited to participate in the 
program. Leon Sawyko, having faith-
fully and accurately kept detailed 
minutes of our Executive Committee 
meetings, now moves up the ladder 
to become Second Vice-Chair, and 
he is already deep into planning our 

Message from the Outgoing Section Chair
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Please be sure to keep July 11-13, 
2013 on your calendar and join us 
at the gorgeous Mohonk Mountain 
House in New Paltz, New York for 
our 2013 Summer Meeting. The facili-
ties are amazing; we are arranging 
some new, unique activities (fl y fi sh-
ing, for example), and David Berkey 
has assembled a superb line-up of 
speakers to deliver an educational 
and enjoyable two days of continuing 
legal education, including presenta-
tions on 1031 exchanges, current 
mortgage fi nancing and foreclosure 
issues, the right to enter upon neigh-
boring property for construction, 
lease escalation clauses, a panel on 
real estate broker issues, and Anne 
Copps’s chocolate-covered course on 
ethics.

 In closing, I thank you for my 
tenure as an offi cer of the Section. I 
am honored and delighted to have 
been given the opportunity to serve 
you. I thank you all for enriching my 
life with this experience.

Steven M. Alden

Lorraine Power Tharp scholarship 
and the Mel Mitzner scholarship. 
We now expect to be able to provide 
meaningful assistance to those stu-
dents to whom these scholarships are 
awarded.

I have truly enjoyed my three 
years serving as an offi cer of the Sec-
tion and working closely with all of 
our offi cers, committee chairs, task 
force chairs and district representa-
tives. I also appreciate the attention, 
assistance and participation we’ve 
received from Seymour James, Jr., 
immediate past President of the 
NYSBA, and from Rich Martin, Lori 
Nicoll, and Vincent Titus, all of whom 
work for all of us in Albany, and 
from Tom Myers, our liaison with the 
NYSBA Executive Committee. There 
is, however, one person who is truly 
the absolute best, Tiffany Bardwell. I 
have especially enjoyed and benefi ted 
from her wonderful work as our liai-
son and meetings coordinator at the 
NYSBA in Albany. She is always there 
for our Section, watching out for us 
and watching over us.

Several of our members, George Hag-
gerty (now the Deputy Secretary for 
Financial Services under Governor 
Cuomo in Albany), Karl Holtzschue, 
John Hall and Harry Meyer promoted 
this legislation for several years and 
their success resonates well beyond 
our Section; it is a benefi t to all law-
yers in New York State.

On the fi nancial front, after three 
years of running annual defi cits, 
we returned to a signifi cant surplus 
thanks to the groundwork laid by 
Heather Rogers, my immediate pre-
decessor as Chair, and the help of Ben 
Weinstock, my immediate successor 
as Chair.

In January, we awarded the 
Lorraine Power Tharp scholar-
ship to Alyssa Fortuna, a third-year 
student at Buffalo Law School. I am 
also pleased to report that since our 
Section has returned to generating a 
surplus, we were able to take the im-
portant step of increasing the amount 
we will provide to the New York Bar 
Foundation for the awarding of both 
of our sponsored scholarships— the 

Follow NYSBA 
on Twitter visit

www.twitter.com/
nysba

and click the link to follow us and 
stay up-to-date on the latest news 

from the Association
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Our outgoing Chair, Steve Al-
den, deserves special recognition 
and thanks. I am astounded by his 
nearly immediate response to Section 
emails. It’s not just the speed that 
is so impressive. The wisdom and 
thoughtfulness of his decisions and 
recommendations are uniquely note-
worthy. He astutely identifi es the core 
of the issue and lasers in on a solution 
instantaneously. 

The work that that our Section 
has accomplished is exceptional, and 
it is due to the stellar work of the of-
fi cers in charge. David Berkey, our 
First Vice-Chair, has planned a terrifi c 
Summer Meeting and is already plan-
ning the Annual Meeting for January. 
Second Vice-Chair, Leon Sawyko, 
has the most compelling soft-spoken 
style of reasoning that I have ever 
encountered. Finally, our incoming 
Secretary, Mindy Stern, brings broad 
knowledge and keen insight to the 
table. I have high expectations for the 
increased success of our Section due 
to their leadership.

With our collective expertise 
and dedication I look forward to 
the achievement of our goals and a 
productive tenure as Chair. I look for-
ward to greeting you and spending 
time with each of you at our upcom-
ing summer meeting. 

Benjamin Weinstock

Above all, our 
members lead 
by example 
with wisdom, 
humor, grace, 
dignity and 
a unique 
camaraderie

Every new 
year brings 
challenges and shared goals. Para-
mount is the growth our Section’s 
membership. We value our long-
standing existing members and look-
forward to welcoming new members 
and their active participation. Several 
signifi cant legislative issues are pend-
ing that we must address decisively. 
We are fi rmly committed to the ex-
pansion of the internship program 
and dedicated to enhancement of 
diversity in our Section generally, 
and on our Executive Committee 
specifi cally.

My thanks go out to each Com-
mittee Chair, member at large and 
district representative for their de-
voted service to our Section. There-
fore, I express on behalf of the entire 
State Bar a collective thank you for a 
job well done and a prayer that they 
remain encouraged to continue to 
serve for the good of the public and 
our profession

It is with a tremendous sense of 
pride and honor that I embark upon 
my new role as Real Property Law 
Section Chair of the New York State 
Bar Association. It has been a privi-
lege to be actively involved for many 
years in a Section that is, by the num-
ber of its members, among the largest 
in the Bar. More signifi cant than its 
size, however, is the fact that it is the 
most active. Our committee chairs 
and members are devoted to improv-
ing the profi ciency of our profession 
by offering so many continuing legal 
education programs and other edu-
cational presentations. The number 
and variety of scholarly and practical 
articles, books and other communi-
cations published by the brightest 
minds in our profession is staggering. 
Our members teach, mentor and pro-
vide internships. They readily serve 
in pro-bono positions and devote 
their time and energy to helping oth-
ers without the expectation of recog-
nition or gain. They actively review 
and comment on existing and pend-
ing legislation, and offer guidance to 
public offi cials, judges and the media 
on the principles and precedents of 
real property law. 

Our Section is very well repre-
sented at all levels of NYSBA’s gov-
ernance and our members help shape 
the policies of the entire State Bar. 

Message from the Incoming Section Chair

Looking for Past Issues of the Looking for Past Issues of the 
N.Y. Real PropertyN.Y. Real Property

Law Journal?Law Journal?

www.nysba.org/Real PropertyJournalwww.nysba.org/Real PropertyJournal
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ately in the proceeds of the 
mortgage security in any 
foreclosure action. Thus, 
when a mortgage given as 
security for multiple debts 
or obligations contains 
a maximum-amount-
secured provision, the 
mortgage must identify 
the fraction of the cap that 
applies to each debt. 
Otherwise, the cap will be 
prorated based on the bal-
ance of each debt over the 
total balance of all debts at 
the time the mortgage is 
executed.

This approach also ensures 
that the proper mortgage 
recording taxes related 
to each secured debt are 
paid when the mortgage 
is recorded, and that the 
mortgage is enforceable 
against each debt. It is also 
necessary to determine 
the portion of the cap that 
applies to each debt in 
order to determine if one 
or more of the secured 
debts is paid down below 
the secured amount, and 
a supplemental instru-
ment is recorded refl ecting 
further advances subject to 
mortgage recording tax.

The following are drawn from 
examples in the Tax Bulletin.9

ABC Bank and XYZ Bank each 
make a separate $10,000,000 term 
loan to the mortgagor. A mortgage, 
under which the lenders are co-mort-
gagees, is recorded with a maximum 
amount clause of $10,000,000 on 
which amount mortgage tax is paid. 
The mortgage recites that it secures 
the fi rst sums advanced and the last 
and fi nal amounts repaid. The mort-

Department has informally advised 
that it interprets the 1993 Advisory 
Opinion, setting forth mortgage text 
that the “[s]ecured amount repre-
sents only a portion of the fi rst sums 
advanced,” as requiring that such a 
mortgage also identify the fi rst sums 
advanced, or a portion thereof, as the 
amounts to be secured. The partial 
securing of multiple obligations by a 
single mortgage has not previously 
been addressed.

When a mortgage secures more 
than one obligation, and the stated 
maximum amount to be secured on 
which the mortgage recording tax is 
paid is less than the sum of the obli-
gations or, alternatively, the mortgage 
does not contain a distinct maximum 
amount clause and separate “last dol-
lar” text for each obligation, mort-
gage tax will be payable on the stated 
maximum amount secured when 
the mortgage is recorded. However, 
under the Bulletin, the maximum 
amount secured, absent an express 
allocation of the cap amongst the 
obligations partially secured, is to be 
deemed allocated amongst the vari-
ous obligations. 

Further, if an obligation, which is 
one of multiple obligations partially 
secured by a mortgage, is paid down 
below its allocated portion of the cap, 
additional mortgage recording tax 
can be paid to enable the mortgage 
to be enforced as to an additional 
portion of that obligation up to the 
amount of the allocated cap. 

As stated in the Bulletin: 8

Unless the mortgage 
provides otherwise, when 
different notes or bonds 
are secured by the same 
mortgage, the holders 
of the various notes or 
bonds share proportion-

New York State’s Department of 
Taxation and Finance (the “Depart-
ment”) has issued a Bulletin on ap-
plying the State’s mortgage recording 
tax to a mortgage partially securing 
multiple obligations.1 A commercial 
mortgage may secure term loans, 
revolving credit loans, agreements to 
reimburse lenders issuing letters of 
credit, and guarantees of loans made 
to someone other than the mortgagor. 

Mortgage recording tax is pay-
able in New York on the amount of 
principal indebtedness which is, or 
under any contingency may be, se-
cured on the execution of a mortgage 
or at any time thereafter, unless a 
mortgage is exempt from imposition 
of the tax. The applicable mortgage 
tax rate, as much as $2.80 for each 
$100.00 of principal indebtedness 
in The City of New York, is the rate 
in effect in the county2 in which the 
mortgage is to be recorded. If less 
than the proper amount of mortgage 
recording tax due is paid, the mort-
gage and the note it secures, even if 
the mortgage is not recorded, cannot 
be enforced.3 Mortgage tax is payable 
only through the recording process.

In 1993, the Department issued 
an Advisory Opinion on the imposi-
tion of mortgage recording tax on a 
mortgage securing a portion of a sin-
gle, larger obligation.4 In such a case, 
mortgage recording tax can be lim-
ited by stating the maximum amount 
secured, or “cap,”5 by providing that 
the mortgage partially secures a large 
obligation, and by adding a so-called 
“last dollar” clause, stating that the 
secured amount is the last dollars of 
the loan to be repaid.6 If the loan is 
revolving credit, the last dollar provi-
sion will also provide that only the 
amount above the cap will revolve, in 
effect rendering the secured portion 
of the loan a term obligation.7 The 

New York’s Mortgage Tax Partially Securing
Multiple Obligations
By Michael J. Berey
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ment requires that the mortgage (a) 
contain a maximum amount secured 
provision on which mortgage tax will 
be paid on recording, (b) identify the 
portion of each obligation that may 
be enforced under the maximum 
amount provision (or there will be 
a deemed allocation), (c) include a 
statement that the mortgage secures 
the fi rst sums advanced or a portion 
thereof, and (d) include the “last dol-
lar” text stating that the mortgage se-
cures the last amounts to be repaid.10

The Bulletin cannot address all 
situations. When a mortgage se-
cures both a direct obligation of the 
mortgagor and an obligation which 
is primarily secured by a separate 
mortgage on which mortgage tax was 
paid, will the Department allocate the 
cap between the obligation primar-
ily secured by the new mortgage and 
the obligation which is collaterally 
secured, notwithstanding that the 
mortgage tax was previously paid 
on the collateral obligation? Absent 
formal guidance on this issue, it will 
be prudent to separately secure the 
collateral obligation by a different 
mortgage  executed for that purpose, 
claiming in a Tax Law Section 255 
affi davit, that the collateral mortgage 
is exempt from mortgage tax as a 
“supplemental” instrument. 

The Bulletin needs to be reviewed 
when a mortgage will be executed 
to partially secure multiple obliga-
tions. An experienced title insurance 
underwriter will be able to assist in 
its application. 

Endnotes
1. N.Y. Dep’t Tax & Fin. Taxpayer Guidance 

Div. Tax Bull. MR-580 (TB-MR-580) (Jan. 
7, 2013), available at http://www.tax.
ny.gov/pubs_and_bulls/tg_bulletins/
mrt/multiple_obligations.htm (one of 
the series of Bulletins being issued by the 
Department on mortgage recording tax, 
the state’s transfer tax and Mansion Tax.); 
see, e.g., Tax Bulletin TB-MR-30 (June 
5, 2012) (“Application of the Mortgage 
Recording Tax to Breakage Costs Secured 
Under Interest Rate SWAP Agreements.” 
The Bulletins are posted at www.tax.
ny.gov/pubs_and_bulls/tg_bulletins/
default.htm).

A mortgage is executed to 
secure a guarantee of a term loan 
of $45,000,000 and a guarantee of 
the borrower’s obligations under a 
revolving credit facility under which 
$15,000,000 can be outstanding at 
any one time. The maximum amount 
secured under the mortgage, on 
which amount mortgage tax is paid, 
is $50,000,000. The mortgage secures 
the fi rst $50,000,000 of the guaranteed 
obligations advanced and the last 
and fi nal amounts to be repaid. The 
guarantee of the term loan is secured 
and the mortgage is enforceable as 
to that obligation up to $37,500,000 
($50,000,000 cap X $45,000,000 term 
loan/$60,000,000 total loans). The 
guarantee of the revolving line of 
credit is secured and the mortgage 
is enforceable as to that obligation 
up to $12,500,000 ($50,000,000 cap X 
$15,000,000 line of credit/$60,000,000 
total loans). 

If the guaranteed revolving line 
of credit is paid down below the al-
located cap of $12,500,000, to enforce 
the guarantee mortgage as to addi-
tional advances, further mortgage tax 
computed on the difference between 
the allocated cap and the outstanding 
amount of the credit line is pay-
able. Once paid, the mortgage will 
again be enforceable as to advances 
made under the credit line up to the 
amount of the cap. To secure addi-
tional amounts under the mortgage 
as to the guaranteed term loan when 
a payment on the term loan is made, 
additional mortgage tax is payable 
computed on the difference between 
the allocated cap of $37,500,000 and 
the outstanding amount of the term 
loan. Once paid, the mortgage will 
again be enforceable as to the term 
obligation up to the amount of the 
cap. 

Accordingly, when a mortgage 
partially secures more than one obli-
gation, that is, when mortgage tax is 
not paid on the entire amount of all 
obligations intended to be secured or 
when there is not a separate maxi-
mum amount clause and “last dollar” 
provision as to each debt, the Depart-

gage does not identify the amount of 
the cap that applies to each loan. Ac-
cordingly, the mortgage secures and 
is enforceable only as to $5,000,000 
of the loan made by ABC Bank and 
$5,000,000 of the loan made by XYZ 
Bank. 

A mortgagor obtains a term loan 
of $6,000,000 and a revolving line of 
credit for $4,000,000 with the same 
lender, both loans being secured by 
a single mortgage. The maximum 
amount secured, on which amount 
mortgage tax is paid, is $6,000,000. 
The mortgage recites that it se-
cures the fi rst sums advanced and 
the last and fi nal amounts repaid. 
The mortgage does not identify 
the amount of the cap that ap-
plies to each loan. The maximum 
amount secured is therefore allo-
cated. $3,600,000 of the cap applies 
to the term loan ($6,000,000 cap X 
$6,000,000 term loan/$10,000,000 
total loans), and $2,400,000 ap-
plies to the revolving line of credit 
($6,000,000 cap X $4,000,000 credit 
line/$10,000,000 total loans). The 
mortgage is enforceable as to the term 
loan up to $3,600,00, the amount of 
the $6,000,000 cap allocated to that 
obligation. The mortgage is enforce-
able as to the revolving credit loan 
up to $2,400,000, the amount of 
the $6,000,000 cap allocated to that 
obligation. 

If the outstanding balance of the 
term loan falls below $3,600,000, to 
enforce the mortgage as to additional 
amounts advanced under the term 
loan, mortgage tax must be paid on 
the difference between the cap and 
the outstanding balance of the term 
loan. The term loan will then again 
be enforceable up to the amount of 
the cap. If, for example, the term loan 
is paid down to $2,000,000 and the 
lender has or is to advance addi-
tional amounts under the term loan 
which it wishes to enforce under the 
mortgage, mortgage tax is payable 
on $1,600,000 (the $3,600,000 cap less 
$2,000,000, the outstanding balance 
of the term loan), and the mortgage 
would again be enforceable up to 
$3,600,000. 
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Michael J. Berey is Senior Vice-
President and Chief Underwriting 
Counsel at New York First American 
Title Insurance Company, Chair-
person of the Law Committee, and 
President-elect of the New York 
State Land Title Association.

The views and opinions expressed 
in this article are solely those of the 
author, and do not necessarily refl ect 
the views, opinions, or policies of the 
authors’ employer, First American 
Title Insurance Company.

7. See N.Y. TAX LAW § 253-b (McKinney 
2013) (exempting certain revolving 
credit mortgages from mortgage tax on 
re-advances); see also Michael J. Berey, 
Commercial Credit Line Mortgages and 
Mortgage Recording Tax, N.Y. L.J., July 27, 
2011, at 4; Michael J. Berey, Credit Line 
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property and any loan advances 
secured thereby, except for prior ad-
vances made pursuant to a properly 
fi led building loan agreement. 

This leads us to the second 
benefi t afforded to contractors by 
the New York Lien Law: notice. The 
provisions at the heart of New York’s 
Lien Law, §13 and §22, through their 
fi ling requirements, were designed 
to incentivize construction lend-
ers into providing contractors with 
constructive notice as to the amount 
of the construction loan proceeds 
that will be available to the owner 
for payment of contractors’ claims. 
As a result of the New York Lien Law 
requirements, construction lenders 
bifurcate their loans. A fi rst priority 
loan is issued pursuant to a building 
loan agreement, and the proceeds 
of this building loan may be used 
solely to fund “costs of the improve-
ment.”3 Unlike garden variety loan 
agreements, the building loan agree-
ment must be fi led of record with the 
county clerk’s offi ce for the county 
where the property is located.4 In 
addition to fi ling its building loan 
agreement, the construction lender 
is also required to fi le a §22 affi da-
vit, signed by the borrower under 
oath, which states the amount of the 
building loan, subtracts from that 
amount the consideration paid for the 
building loan (the commitment fee, if 
any), and further subtracts all other 
“soft” costs and expenses that are still 
nonetheless properly deemed “costs 
of the improvement” (such as real 
estate taxes, architect’s fees, recording 
fees, lender’s legal fees and interest 
on the building loan). The difference, 
which is also stated in the affi davit, is 
the amount of building loan proceeds 
available for payment of the contrac-
tors. In theory, then, for any given 
project a contractor can review the 
building loan agreement and §22 af-
fi davit fi led of record before starting 
work to get a sense of whether there 
will be adequate available funds to 
make payment in full.5 

the right to constructive notice of the 
amount of loan proceeds that will be 
available to pay contractors’ claims, 
and the right to be designated as a 
benefi ciary of a trust imposed over 
the loan or sales proceeds from the 
property. 

“Like Rip Van Winkle 
awakening from a 
long sleep to find a 
changed world, New 
York construction lenders 
are arousing from their 
recession-induced slumber 
to find certain subtle yet 
significant transformations 
to the landscape since 
their last forays into 
construction lending.”

The fi rst benefi t granted to con-
tractors by the New York Lien Law 
is that a contractor may fi le a me-
chanic’s lien as an encumbrance on 
the real property and any improve-
ments thereon improved by the work 
or materials supplied by such lien 
fi ler for failure to receive payment. A 
notice of lien may be fi led at any time 
during the progress of work and/
or furnishing of materials or within 
eight months after the completion of 
the fi nal contract, fi nal performance 
of the work or the fi nal furnishing of 
materials (unless the improvement is 
single family dwelling, in which case 
the eight-month time frame is re-
duced to four months). The mechan-
ic’s lien is effective for one year from 
fi ling, unless an action is commenced 
and a notice of pendency is fi led 
within such period. New York pro-
hibits the execution of mechanic’s lien 
waivers and such waivers are there-
fore void and unenforceable unless 
executed on or after the date payment 
is due.2 A properly fi led mechanic’s 
lien has priority over any construc-
tion loan mortgage fi led against the 

Like Rip Van Winkle awakening 
from a long sleep to fi nd a changed 
world, New York construction lend-
ers are arousing from their recession-
induced slumber to fi nd certain 
subtle yet signifi cant transformations 
to the landscape since their last forays 
into construction lending. One such 
change in New York concerns when 
a construction lender is required to, 
or for prudence sake should, fi le a 
Notice of Lending (NOL) under New 
York’s Byzantine Lien Law. 

Prior to the middle of the last 
decade, construction lenders, already 
faced with a cumbersome fi ling 
process unique to  New York, rarely 
felt the need to fi le a NOL. In fact, the 
practice of fi ling a NOL was gener-
ally limited to the scenario where 
the construction lender, prior to the 
initial advance of its construction 
loan, had already disbursed funds 
to the borrower for costs associated 
with the applicable project. However, 
an unexpected ruling by New York’s 
highest court in Aspro Mechanical Con-
tracting Inc. v. New York City Housing 
Authority,1 handed down just prior to 
the pricking of the 2000s’ real estate 
bubble, necessitates that the prudent 
New York construction lender now 
consider fi ling a NOL for all or most 
of its construction loans.

The primary purpose of New 
York’s Lien Law is to reduce the 
number of projects in which labor-
ers and materialmen are not paid for 
their work and/or the materials they 
supply, and to eliminate the practice 
of “pyramiding,” in which develop-
ers use the loans or payments ad-
vanced in the course of one project to 
complete another. The New York Lien 
Law affords a contractor, subcontrac-
tor, materials supplier, laborer and 
certain others (for simplicity sake in 
this article I shall collectively refer to 
such parties as “contractors”) three 
essential protections: the right to fi le 
a mechanic’s lien against the prop-
erty for failure to receive payment, 

New York Lien Law Notice of Lending
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to recover assets diverted 
from the trust or to recover 
damages from the diver-
sion, a transferee named 
in an…[NOL]…shall be 
entitled to show by way of 
defense that the transfer 
was made as security for 
or in consideration of or 
in repayment of advances 
made to or on behalf of 
the trustee in accordance 
with such…[NOL]…and 
that prior to making of 
such advance the trans-
feree procured from the 
trustee the written agree-
ment of the trustee that he 
will receive the advances 
and will hold the right 
to receive such advances 
as trust funds to be fi rst 
applied to the payment of 
trust claims…, and that 
he will apply the same to 
such payments only, be-
fore using any part of such 
advances for any other 
purpose.13

Prior to the Aspro Mechanical case, 
it was generally thought that, for 
a typical construction loan, fi ling a 
building loan agreement and §22 af-
fi davit and recording a building loan 
mortgage with the trust fund cov-
enant constituted all that a construc-
tion lender needed to do to preserve 
the priority of its building loan 
advances over any subsequently fi led 
mechanic’s liens. More to the point, 
construction lenders believed that 
they were not required to fi le a NOL 
or take any other action specifi cally 
to comply with the trust provisions of 
Article 3-A of the New York Lien Law 
(other than to include the trust fund 
covenant in the building loan mort-
gage to insure the borrower’s compli-
ance). The borrower, as a recipient of 
loan proceeds, to be sure, was treated 
as a trustee of those funds and there-
fore needed to be concerned about 
the fi duciary duties that implied, but 
the lender who, after all was advanc-
ing loan proceeds, not receiving 
them, had no reason to believe that it 
also would be treated as a trustee.14 

arguably the least understood of the 
rights granted to contractors. Still, 
New York’s Lien Law makes it clear 
that the funds received by an owner 
for or in connection with an improve-
ment—including the proceeds of a 
construction loan and the proceeds 
from the sale of the property or a por-
tion thereof—form a separate trust 
fund, with the property owner the 
trustee of such trust.10 The import of 
this designation is that the proceeds 
from a construction loan or the sale of 
the property, as trust assets, must fi rst 
be used by the owner to pay for costs 
of the improvement associated with 
the development project. In order 
to insure the owner complies with 
its obligations as trustee, New York 
requires that a construction lender 
insert into its:

building loan mortgage 
and every mortgage re-
corded subsequent to the 
commencement of the im-
provement and before the 
expiration of the period…
for fi ling of a notice of lien 
after the completion of the 
improvement…a covenant 
by the mortgagor that he 
will receive the advances 
secured thereby and will 
hold the right to receive 
such advances as a trust 
fund to be applied fi rst for 
the purpose of paying the 
cost of the improvement, 
and that he will apply the 
same fi rst to the payment 
of the cost of the improve-
ment before using any part 
of the total of the same for 
any other purpose.11 

This covenant is known as the “trust 
fund covenant.” 

It is to establish a defense against 
a claim that trust assets—loan or sales 
proceeds—were improperly diverted 
that a construction lender will fi le a 
NOL.12 The relevant section of the 
New York Lien Law provides with 
respect to NOLs:

In any action against a 
person to whom trust as-
sets have been transferred, 

If the construction lender satis-
fi es the foregoing New York Lien 
Law requirements, the advances 
it makes pursuant to the building 
loan agreement receive priority over 
subsequently fi led mechanic’s liens, 
although building loan advances will 
have priority over a fi led mechanic’s 
lien only to the extent made before 
the lien is fi led (hence the need to do 
a title update every time an advance 
is made as assurance before making 
such advance that no new mechanic’s 
liens have been fi led).6 The result 
of not following these requirements 
or fi ling a materially false lien law 
affi davit is that the building loan 
mortgage will be subordinated to 
even subsequently fi led mechanic’s 
liens, thus creating a strong incentive 
for the construction lender to comply 
with the New York Lien Law notice 
requirements.

The second priority loan, which 
funds expenses related to the project 
that are not “costs of the improve-
ment” (such as marketing expenses 
and borrower’s legal fees), is issued 
pursuant to a project loan agree-
ment that does not have to be fi led 
of record; however, advances made 
pursuant to the project loan agree-
ment do not have priority over 
subsequently fi led mechanic’s liens.7 
The concept behind the project loan 
is that this portion of the construction 
loan is being used to fund costs that 
are not directly connected to the im-
provements and as a result the project 
loan mortgage does not deserve to 
have priority over a mechanic’s lien 
fi led by a contractor for payment in 
respect of work or materials that were 
integral to the improvements.8

As a third benefi t to contractors, 
the New York Lien Law, in Article 
3-A, entitles contractors to a trust 
claim arising out of the improve-
ments.9 Unlike the right of a contrac-
tor to fi le a mechanic’s lien, which 
is a right granted by most or all of 
the states and therefore generally 
well appreciated by construction 
lenders and their counsel, the trust 
fund concept as a means to protect 
contractors is virtually unheard of 
outside New York and is therefore 
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adopted by the Legislature to safe-
guard benefi ciaries. Potential trust 
benefi ciaries might have been able to 
ascertain Fleet’s claim of priority as a 
secured mortgage lender but nothing 
in the mortgage documents identi-
fi ed Fleet as a trustee of the Article 
3-A assets.”17 Signifi cantly, the court 
reached this conclusion even though 
Fleet had fi led a building loan agree-
ment and §22 affi davit and recorded 
a mortgage with a trust fund cove-
nant. The problem was that “[e]ven if 
[the contractors] had surmised Fleet’s 
role as the trustee by examining the 
mortgage documents, those fi lings 
would not have informed benefi cia-
ries that Fleet planned to use trust 
assets to repay itself.”18

What could Fleet have done to 
protect itself? The court went on to:

conclude that the fi ling 
by Fleet of a Notice of 
Lending—although not 
necessarily the only device 
available—would have 
satisfi ed Fleet’s fi duciary 
duty to provide notice to 
the trust benefi ciaries of its 
use of trust assets to dis-
charge Berry Street’s debt. 
Such a fi ling would fulfi ll 
the legislative purposes of 
Article 3-A and eliminate 
any taint of self-dealing 
by a trustee who is also a 
trust benefi ciary. Notably, 
had Fleet fi led a notice of 
lending regarding its use 
of the trust assets to repay 
itself, the benefi ciaries 
could have ascertained 
that (1) the trust assets 
were being depleted and 
(2) Fleet was a trustee act-
ing as both transferor and 
transferee of those funds.19 

While allowing that there may have 
been devices other than fi ling a NOL 
that could have saved Fleet under the 
circumstances, the Aspro Mechanical 
court unfortunately did not set forth 
what those other options might be, 
meaning construction lenders want-
ing to be sure of complying with 
Aspro Mechanical’s dictates have no 
real choice but to fi le a NOL. 

erty in Brooklyn owned by NYCHA, 
construct multifamily buildings on 
such land and then re-convey title of 
the improved land back to NYCHA 
in consideration for payment of a 
purchase price. The project was to 
be developed in stages. Fleet (now 
part of Bank of America) provided 
fi rst priority construction fi nancing 
for the project. Fleet made a building 
loan, fi led a §22 lien law affi davit and 
inserted into its building loan mort-
gage the trust fund covenant required 
by §13 of the New York Lien Law, 
none of which were challenged dur-
ing the course of the case. As part of 
its security for the construction loan, 
Fleet received a collateral assignment 
of the turnkey contracts. As buildings 
were completed and re-conveyed to 
NYCHA, NYCHA paid the purchase 
price directly to Fleet for application 
to repayment of the building loan. 
While the mortgage contained a refer-
ence to the collateral assignment of 
the turnkey contracts, the assignment 
itself was not recorded. 

The court, not surprisingly, 
found that the funds NYCHA owed 
the developer under the turnkey 
contract were trust assets, that the 
contractors working on the job were 
benefi ciaries of that trust and that the 
developer was a trustee of the trust. 
The court went on to fi nd, however, 
that when Fleet accepted the collat-
eral assignment of the developer’s 
rights in the turnkey contracts, it 
stepped into the developer’s shoes, 
and as a result Fleet had become a 
statutory owner-trustee that owed 
a duty to the contractors as trust 
benefi ciaries. Suddenly, a construc-
tion lender could be considered a 
trustee under New York’s Lien Law. 
The court then concluded, “In these 
circumstances, Fleet’s application of 
the trust assets to repay its loans to 
Berry Street—without acknowledg-
ing its status as trustee and provid-
ing notice to trust benefi ciaries of 
the transfer—constituted a breach of 
fi duciary duty.”16 Fleet’s attempted 
defense that it had complied with §12 
and §22 of the New York Lien Law, 
in the court’s opinion, “overlooks the 
important fi duciary considerations 

Moreover, because repayment of the 
building loan is legitimately consid-
ered a “cost of the improvement,” it 
was generally believed by the real es-
tate bar that so long as a construction 
lender complied with the require-
ments of §13 and §22 of the New York 
Lien Law, any payments made to the 
construction lender by its borrower in 
respect of repayment of the building 
loan were permissible payments of 
trust assets by the borrower/trustee. 

It did become common practice, 
however, for construction lenders to 
fi le a NOL in one situation: when the 
lender had made an unsecured loan 
advance for costs of improvements 
prior to execution of the building loan 
agreement. In a typical scenario, the 
construction lender is asked to make 
an unsecured loan to the borrower 
to pay for pre-development costs, 
such as architect’s fees and survey-
ing costs, prior to the time when both 
parties are ready to enter into the 
construction loan. After making the 
initial unsecured pre-development 
loan, the construction lender will 
subsequently enter into a building 
loan that, in addition to funding con-
struction of the project, will be used 
to repay the earlier unsecured loan 
amount. The construction lender thus 
becomes a direct transferee of the 
construction loan proceeds/trust as-
sets. So that the use of building loan 
proceeds to repay the earlier loan will 
not be deemed a diversion of trust 
assets by the borrower/trustee, the 
construction lender will fi le a NOL 
at the time it makes the initial unse-
cured loan,15 thereby establishing the 
defense codifi ed in New York Lien 
Law §73(2). Absent these particu-
lar circumstances, however, no one 
found a need to fi le a NOL. 

Aspro Mechanical has forced those 
of us representing construction lend-
ers to rethink that position. The case 
arose with respect to a government 
assisted project in Brooklyn, New 
York developed by Berry Street Corp. 
The developer entered into a turnkey 
contract of sale with the New York 
City Housing Authority (NYCHA) 
pursuant to which the developer 
agreed to acquire certain real prop-
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sibility? The argument could be made 
that in each of these cases the initial 
construction lender has not taken an 
assignment of the right to funds from 
its borrower, is therefore not stepping 
into the borrower’s shoes as a trustee 
and as a result fi ling of a NOL is 
unnecessary. On the other hand, the 
construction lender cannot be sure 
that future court decisions will hold 
that the mere knowledge that the 
borrower will or might be repaying 
the loan out of funds that otherwise 
could have been used to pay contrac-
tors (without the added weight of 
the construction lender having taken 
an assignment of a sales contract) is 
insuffi cient to require the fi ling of 
a NOL. Until future case law or the 
New York state legislature provides 
clear answers to these questions, the 
prudent practitioner needs to weigh 
the burden of fi ling the NOL and 
the verifi ed statement of advances 
against the comfort of knowing the 
client, by fi ling a NOL in addition 
to satisfying the requirements of §13 
and §22, has taken every step possible 
to fend off a future claim that repay-
ment of its loan was not an improper 
diversion of trust assets.

Endnotes
1. See Aspro Mech. Contracting, Inc. v. Fleet 

Bank, N.A., 1 N.Y.3d 324, 805 N.E.2d 1037 
(2004).

2. See N.Y. LIEN LAW § 34 (McKinney) 
(explaining that mechanic’s lien waivers 
in New York are void and unenforceable, 
unless executed on or after the date 
payment is due).

3. See N.Y. LIEN LAW § 71(1) (McKinney) 
(Pursuant to New York Lien Law 
§2 a “cost of improvement,” means 
“expenditures incurred by the owner 
in paying the claims of a contractor, 
an architect, engineer or surveyor, a 
subcontractor, laborer and material-man, 
arising out of the improvement, and in 
paying the amount of taxes based on 
payrolls including such persons and 
withheld or required to be withheld 
and taxes based on the purchase price 
or value of materials or equipment 
required to be installed or furnished 
in connection with the performance 
of the improvement, payment of taxes 
and unemployment insurance and 
other contributions due by reason of 
the employment out of which any such 
claim arose, and payment of any benefi ts 
or wage supplements or the amounts 

sally accepted practice to fi le a NOL 
on all New York construction loans, 
perhaps because the fi ling of a NOL is 
not without potential peril or added 
work for the construction lender. 
While the fi ling of the NOL itself is 
fairly straightforward, a mechanic’s 
lien claimant is also entitled to receive 
from any construction lender who has 
fi led a NOL, within ten days of writ-
ten demand, a verifi ed statement as 
to the construction lender’s advances. 
If the construction lender fails to 
comply in a timely manner it will lose 
the benefi t of the NOL.22 The burden 
of complying with the statement of 
advances needs to be added to the 
equation for determining whether a 
NOL should be fi led.

Today, in addition to any transac-
tion where building loan advances 
will be used to fund repayment of 
prior loan advances, a construction 
lender should without hesitation fi le 
a NOL in any transaction where it 
will be taking a collateral assignment 
of the borrower’s right to receive 
sales proceeds, such as for a turnkey 
project (like the one at the heart of 
the Aspro Mechanical case) or a typical 
condominium construction project 
(where the proceeds of the sale of in-
dividual units are used to pay down 
the construction loan). Additionally, if 
the borrower has entered into a com-
mitment for take-out fi nancing that is 
collaterally assigned to the construc-
tion lender, the construction lender 
will want to fi le a NOL. 

What if the construction loan is 
for an offi ce building or shopping 
center where the construction lender 
expects to be repaid partially out of 
excess operating cash fl ow once the 
project is open for business and then 
ultimately in full when its borrower 
refi nances through a permanent loan? 
What if the project develops problems 
during construction, the borrower 
defaults under its obligations and the 
initial construction lender ends up 
getting taken out by a new construc-
tion lender willing, for whatever rea-
son, to take on the troubled project, a 
scenario no one expected at the outset 
of the initial construction loan but 
which was always a foreseeable pos-

The Aspro Mechanical court may 
have placed too much reliance on 
the benefi ts afforded by a construc-
tive notice fi ling.20 As with the fi ling 
of the building loan agreement and 
§22 affi davit, it is highly question-
able whether contractors will actu-
ally search for and review the NOL 
prior to starting work on a project. 
One could reasonably ask whether 
a NOL’s only practical benefi t to a 
contractor is that its absence is now 
another piece of ammunition afford-
ed to the contractor in a lawsuit fi led 
after the fact when the project has 
already gone bad. 

Following Aspro Mechanical, 
when exactly does a construction 
lender need to fi le a NOL? Since the 
decision in Aspro Mechanical, there 
has been a paucity of new case law on 
the topic that might provide guid-
ance. You can be sure, however, that 
contractors’ counsel have read Aspro 
Mechanical backwards and forwards 
and that they are hard at work devis-
ing creative arguments as to why 
Aspro Mechanical should be applied 
broadly to cover any situation where 
the construction lender is repaid out 
of cash proceeds from the property, 
even if that means construction lend-
ers will never, or virtually never, be 
able to satisfy their New York Lien 
Law requirements simply by fi ling a 
building loan agreement and §22 affi -
davit and recording a mortgage with 
the trust fund covenant. Virtually the 
fi rst question a contractor’s counsel 
will now ask when retained on any 
New York project gone bad is wheth-
er the construction lender properly 
fi led a NOL in addition to its build-
ing loan agreement and §22 affi davit. 
Keeping that in mind and given the 
loss of priority that noncompliance 
with the trust fund provisions entails 
and the relative ease of fi ling a NOL, 
many commentators and counsel 
have started advising construction 
lenders to simply fi le a NOL on all of 
their New York construction loans as 
a matter of pre-emptive protection.21 

Still, even though the fi ling of 
NOLs has become more common 
today than it was prior to Aspro Me-
chanical, it has hardly become univer-
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may be fi led extending the date of 
termination so long as such amendment 
is fi led within 60 days of the termination 
date. The NOL is effective with respect 
to all advances made (i) on the date of 
fi ling, (ii) subsequent to the date of fi ling 
and (iii) up to fi ve days before the date of 
fi ling. 

13. N.Y. LIEN LAW §73(2) (McKinney).

14. In fact, there is a line of cases that 
expressly states that a construction lender 
is not a trustee under the N.Y. Lien Law. 
See, e.g., In Re: Elm Ridge Associates, Elm 
Ridge Associates II, Nob Hill Partners III, 
L.P. and Ritz-Craft Corporation of PA, 
Inc. v. National Electric Benefi t Fund, 234 
F.3d 114 (2d Cir. 2000) citing In Re: ALB 
Contracting v. York-Jersey Mortgage Co., 
60 A.D.2d 989, 401 N.Y.S.2d 934 (App. 
Div. 1978).

15. In addition, when making the building 
loan, the lender will disclose in the 
§22 affi davit that a portion of the loan 
proceeds are being used for repayment of 
the prior loan.

16. Aspro Mechanical, 1 N.Y.3d at 331.

17. Id. 

18. Id.

19. Id.

20. See Aspro Mechanical, 1 N.Y.3d 324 at 331 
(holding that a Notice of Lending would 
have allowed the trust benefi ciaries 
suitable notice of Fleet’s use of the trust 
assets).

21. See, e.g., Joshua Stein, Stein on New York 
Commercial Mortgage Transactions, § 5.14 
(2008).

22. N.Y. LIEN LAW § 73(4) (McKinney).
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lien; but such building loan mortgage, 
whenever recorded, to the extent of 
such advances made before the notice 
of fi ling of such lien, shall have priority 
over the lien, provided it or the building 
loan contract contains the covenant 
required by subdivision three hereof, and 
provided the building loan contract is 
fi led as required by section twenty-two of 
this chapter.”).

7. If the proceeds of the loan are also being 
used to fund acquisition of the property, 
a third loan may be created to fund 
the acquisition costs. The acquisition 
loan will not have a future advance 
component but will have priority over 
subsequently fi led mechanic’s liens.

8. As any practitioner who has tried to 
complete or carefully review a §22 
affi davit can tell you, the line between 
what constitutes a “cost of improvement” 
and what does not is often a fuzzy and 
not necessarily logical one. For instance, 
funds used to pay the lender’s counsel 
are considered a cost of improvement 
and therefore may be included in a 
building loan and receive priority over 
subsequently fi led mechanic’s liens. 
Conversely, funds used to pay borrower’s 
counsel are not considered costs of the 
improvement, must therefore be included 
in the project loan, and consequently do 
not receive priority over a subsequently 
fi led mechanic’s liens. See N.Y. Lien Law 
§22 (McKinney).

9. N.Y. LIEN LAW §70(1) (McKinney) 
providing that (“The funds described 
in this section received by an owner 
for or in connection with a contract for 
the improvement of real property in 
this state…or received by a contractor 
under or in connection with a contract 
for an improvement of real property...
or received by a subcontractor…shall 
constitute assets of a trust….”).

10. N.Y. LIEN LAW §70(2) (McKinney). 

11. N.Y. LIEN LAW §13(3) (McKinney). 

12. N.Y. Lien Law §73(3)(b) (McKinney). Like 
the building loan agreement and the §22 
affi davit, the NOL is fi led in the county 
clerk’s offi ce where the improvement is 
located. The requirements for an NOL are 
fairly simple: it must contain (a) the name 
and address of the lender making the 
loan advances, (b) the name and address 
of the borrower receiving the advances, 
(c) a description of the improvements 
and real property to which the advance 
relates, (d) the maximum amount of all 
advances which may be made pursuant 
to the NOL and (e) the date of any 
advance made on or prior to the date of 
fi ling for which the NOL is intended to 
be effective. If the NOL relates to several 
or undetermined projects, the NOL must 
contain a termination date which may 
not be later than two years after the date 
of fi ling, provided that an amendment 

necessary to provide such benefi ts 
or furnish such supplements, to the 
extent that the owner, as employer, is 
obligated to pay or provide such benefi ts 
or furnish such supplements by any 
agreement to which he is a party, and 
shall also include fair and reasonable 
sums paid for obtaining building loan 
and subsequent fi nancing, premiums on 
bond or bonds fi led pursuant to section 
thirty-seven of this chapter or required 
by any such building loan contract or 
by any lease to be mortgaged pursuant 
thereto, or required by any mortgage 
to be subordinated to the building loan 
mortgage, premiums on bond or bonds 
fi led to discharge liens, sums paid to take 
by assignment prior existing mortgages, 
which are consolidated with building 
loan mortgages and also the interest 
charges on such mortgages, sums paid 
to discharge or reduce the indebtedness 
under mortgages and accrued interest 
thereon and other encumbrances upon 
real estate existing prior to the time when 
the lien provided for in this chapter may 
attach, sums paid to discharge building 
loan mortgages whenever recorded, 
taxes, assessments and water rents 
existing prior to the commencement 
of the improvement, and also those 
accruing during the making of the 
improvement, and interest on building 
loan mortgages, ground rent and 
premiums on insurance likewise accruing 
during the making of the improvement. 
The application of the proceeds of 
any building loan mortgage or other 
mortgage to reimburse the owner for 
any payments made for any of the above 
mentioned items for said improvement 
prior to the date of the initial advance 
received under the building loan 
mortgage or other mortgage shall be 
deemed to be an expenditure within the 
‘cost of improvement’ as above defi ned; 
provided, however, such payments are 
itemized in the building loan contract 
and/or other mortgage other than a 
building loan mortgage, and provided 
further, that the payments have been 
made subsequent to the commencement 
of the improvement.”).

4. See N.Y. LIEN LAW § 22 (McKinney) 
(explaining that a building loan 
agreement must be fi led of record with 
the county clerk’s offi ce for the county 
where the property is located).

5. The practical benefi ts afforded by 
this type of notice system are open to 
conjecture. Do contractors really take the 
time to review these documents prior to 
starting a job? Or does their counsel only 
seek them out once the project has gone 
bad?

6. N.Y. LIEN LAW §13(2) (McKinney) (“When 
a building loan mortgage is delivered 
and recorded a lien shall have priority 
over advances made on the building loan 
mortgage after the fi ling of the notice of 
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ruptcy courts generally lack jurisdic-
tion to determine the tax liability of a 
non-debtor.5

Provisions contained in the 
statutes imposing the NYSRETT, 
NYCRPTT and the Mortgage Tax, 
or the regulations promulgated pur-
suant thereto, all reinforce or even 
expand the exemption in 11 U.S.C. 
Section 1146(a). Pursuant to Section 
1405(b)(8) of the New York Tax Law, 
conveyances made “pursuant to the 
federal bankruptcy act” are exempt 
from New York State Real Estate 
Transfer Tax.6 This exemption applies 
whether the bankruptcy is a Chapter 
7, 11 or 13, or whether or not the con-
veyance is made pursuant to a con-
fi rmed plan.7 The regulations relating 
to the Mortgage Tax affi rm but do not 
expand on the 1146(a) exemption.

There is no exemption contained 
in the NYCRPTT, or in the regulations 
promulgated thereunder. In the past, 
the New York City Department of Fi-
nance had expressed a willingness to 
allow deeds executed and delivered 
pursuant to a bankruptcy court order 
to sell under 11 U.S.C. Section 363 to 
be recorded without payment of the 
NYCRPTT before the confi rmation 
of a plan provided that (i) the bank-
ruptcy was a Chapter 11 proceeding,8 
(ii) the bankruptcy court order ap-
proving the sale exempted the trans-
fer from NYCRPTT, (iii) the bankrupt 
agreed to promptly cause a plan of 
reorganization to be confi rmed, and 
(iv) adequate security was posted to 
make certain that the tax was paid 
should the conditions not be fulfi lled. 
That procedure went by the wayside, 
however, only after the U.S. Supreme 
Court, in Florida Department of Rev-
enue v. Piccadilly Cafeterias, Inc., held 
that the Section 1146(a) stamp-tax 
exemption applies only to transfers 
made pursuant to a Chapter 11 plan 
that had been confi rmed before the 
transfer.9

tax having all or most of the follow-
ing characteristics:

1. the amount of tax is determined 
by the consideration recited in 
the document;

2. the taxes must be paid as a 
prerequisite to recording the 
document;

3. the use of a stamp or other de-
vice to conveniently provide 
for clear and visible evidence of 
payment;

4. the tax relates to a written 
document;

5. the written documents to which 
the tax relates are recognized in 
law as important evidence of the 
enforcement of legal rights.1

Under that criteria, the New 
York State Real Estate Transfer Tax 
(the “NYSRETT”), the New York 
City Real Property Transfer Tax (the 
“NYCRPTT”) and the New York 
Mortgage Recording Tax (the “Mort-
gage Tax”) have all been viewed as 
stamp or similar taxes;2 the now-
repealed Tax on Gains Derived from 
Certain Real Property Transfers (New 
York Tax Law Article 31-B) was not.3

In addition, in order to assert this 
exemption the transfer must be made 
pursuant to a confi rmed plan of re-
organization under 11 U.S.C. Section 
1129. The requirement that the trans-
fer be a transfer under a plan does 
not mean that the transfer be men-
tioned or authorized under the plan 
of reorganization,4 but it does require 
that the transfer be one over which 
the bankruptcy court has jurisdiction. 
Accordingly, a mortgage that was ex-
ecuted and recorded by a purchaser 
from a debtor, the proceeds of which 
were used to fund that purchase, was 
not exempt under 11 U.S.C. Section 
1146(a) since the mortgage was argu-
ably an event over which the court 
lacked jurisdiction and since bank-

Having worked as a title attorney 
for many, many years now, I have 
seen my share of bad real estate mar-
kets. I started in the business in 1981, 
and those of you who were around 
in those days remember that things 
were bad then. I worked my way 
through the steep but short recession 
of 1990-91 and the little downturn in 
1999-2000, and have had the pleasure 
of participating in the Great Reces-
sion and its aftermath. I would like 
to think that I have learned a lot from 
these experiences, but if there is one 
thing I have learned from these expe-
riences it is this: there is a connection 
between bankruptcy and real prop-
erty law, and it is helpful when prac-
ticing one to have at least a working 
understanding of how the other one 
affects what you do.

Coming fresh off of several recent 
title matters where the owner was in 
bankruptcy and where I had to wade, 
once again, into the bankruptcy wa-
ters, I thought it a good opportunity 
to visit on fi ve situations that com-
monly arise in a bankruptcy context 
with the hope of giving a basic ex-
planation of how these play out. I 
tried to hit on situations where, in my 
experience, the bankruptcy lawyers 
and the title lawyers seem to speak 
different languages, hoping, perhaps, 
to bridge a gap or two. The issues, 
and my discussion of each of them, 
are set forth below.

Is My Transaction in Bankruptcy 
(Sale or Mortgage) Exempt from 
Transfer Tax or Mortgage Tax?

The bankruptcy code contains a 
provision at 11 U.S.C. Section 1146(a) 
that exempts “the issuance, trans-
fer, or exchange of a security, or the 
making or delivery of an instrument 
of transfer under a plan confi rmed 
under section 1129 of this title” from 
“a stamp or similar tax.” Courts have 
defi ned a “stamp or similar tax” as a 

Five Issues in Bankruptcy with Which a Real Estate 
Attorney Should Be Familiar
By Thomas A. Glatthaar
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vide debtors with temporary respites 
from their creditors so that they may 
have the opportunity to develop and 
implement plans of reorganization to 
satisfy their creditors and, if possible, 
resuscitate their businesses.14

The Bankruptcy Code’s auto-
matic stay is extremely broad, and 
it needs to be to accomplish its in-
tended purpose. However, there are 
some exceptions to the stay that are 
important to the real estate practi-
tioner. First, the perfection of liens, 
the priority of which “relates back,” is 
not stayed by 11 U.S.C. Section 362.15 
Since the New York Lien Law creates 
a mechanic’s lien that relates back to 
the date that work was completed,16 
mechanic’s liens on New York real 
property come within the safe harbor 
11 U.S.C. Section 362(b)(3), and a lien 
that arises for work done, materials 
furnished or services rendered prior 
to the fi ling of a bankruptcy petition 
can be perfected by the lien claimant 
after the commencement of the case 
notwithstanding the automatic stay.17 
Such a lien constitutes a valid, per-
fected and secured lien in the bank-
ruptcy case. Similarly, the action to 
continue a fi led lien is also not stayed 
by the bankruptcy18 whether such 
continuation occurs by virtue of an 
extension of the lien or the fi ling of a 
notice of pendency.19

Second, any act to perfect, main-
tain or continue the perfection of 
an interest in real property is not 
subject to the stay “to the extent that 
such act is accomplished within the 
period provided under” 11 U.S.C. 
Section 547(e)(2)(A).20 This section of 
the bankruptcy code deals with the 
authority of a debtor-in-possession 
or trustee to void certain transfers 
of property interests made less than 
ninety days before the commence-
ment of the case21 and which oth-
erwise meet the standard of being 
a “preference” as defi ned therein. 
Subsection (e)(2)(A) defi nes a transfer 
of property interests to have occurred 
“at the time the transfer takes effect 
between the transferor and trans-
feree, if such transfer is perfected at, 
or within 30 days after, such time.” 
All of this means that a transfer that 

pre-petition taxes, or working out an 
arrangement between the parties for 
dealing with the prospect that the 
taxing authority will not discharge 
the lien for pre-petition taxes. Any 
such arrangement should be set forth 
in the plan of reorganization that is 
approved by the court or, should the 
sale be a Section 363 sale, in the con-
tract that is ultimately approved by 
the court so that there is no question 
regarding the special treatment of this 
obligation.

What Is the Status of Liens 
Filed or Docketed After 
the Commencement of the 
Bankruptcy Case?

As you know, the fundamental 
purpose of bankruptcy law is to 
maximize the size of the bankruptcy 
estate so that it can be used to eq-
uitably pay creditors in accordance 
with certain rules of distribution. This 
purpose would be defeated if credi-
tors of the bankrupt were concerned 
(rightfully) that every other creditor 
of the bankrupt was feverishly en-
forcing remedies such that at the end 
of the day there was nothing left to 
distribute. To solve this problem, the 
Bankruptcy Code includes an auto-
matic stay provision12 that arises at 
the commencement of the case and 
that bars creditors from, among other 
things:

1. commencing or continuing any 
action or proceeding against the 
debtor;

2. enforcing a pre-petition judg-
ment against the debtor or its 
property;

3. any effort to obtain possession 
or control of debtor assets or 
property;

4. any act to create, perfect or en-
force any lien against the proper-
ty of the estate, whether the lien 
is pre-petition or post-petition.

The purpose of the automatic 
stay is to prevent chaotic and uncon-
trolled scramble for debtor’s assets in 
a variety of uncoordinated proceed-
ings in different courts13 and to pro-

What Happens to Pre-Petition 
Ad Valorem Real Estate Taxes 
That Are Covered by an Order 
or a Plan of Reorganization That 
Contemplates a Sale “Free and 
Clear” of Liens?

As a matter of law, real estate 
taxes that are a lien at the time of the 
commencement of the bankruptcy 
case are a secured claim in a bank-
ruptcy proceeding,10 and a plan of re-
organization can call for the property 
to be sold free and clear of the liens, 
which liens would attach to the pro-
ceeds. The same is true for a sale pur-
suant to a court order under 11 U.S.C. 
Section 363. Real estate taxes that are 
a lien due and payable after the com-
mencement of the case, however, can-
not be treated so specifi cally because 
they arise after the commencement 
of the case; they are either admin-
istrative expenses of the estate that 
are paid during the pendency of the 
bankruptcy proceeding,11 or they 
must be paid out of the proceeds of 
sale. If not, the lien survives the sale 
of the property.

Problems arise all of the time in 
the context of a bankruptcy where the 
real estate taxes are not paid at the 
time of closing. In many instances, 
the taxing authority was not named 
and served in the bankruptcy (and 
was therefore not subject to the 
court’s jurisdiction). Often, the tax 
collector will step up collection efforts 
after the property has been sold, and 
will pressure the new owner. Other 
times, when the post-petition taxes 
are paid, the payments are posted 
(as is the taxing authority’s practice) 
against the oldest open liens, so that 
it is actually the pre-petition taxes 
that are paid off.

In short, this situation always 
seems to be a problem whenever it 
arises. Prudent practice dictates that 
special arrangements be made for 
dealing with the lien of pre-petition 
real estate taxes. These arrangements 
can include actually paying the taxes 
out of the sales proceeds with the 
court’s approval (rather than having 
them paid post-closing), having the 
court direct special payment of the 
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The fi ve requirements, when read 
together, cover a wide variety of situ-
ations and would, accordingly, allow 
a large number of transactions to 
proceed under Section 363(b) and (c). 
It is true that real property law rarely, 
if ever, allows the nonconsensual sale 
of property free and clear of existing 
liens, and requirement (1) is rarely 
used, especially in a real property 
context. A consent requirement, how-
ever, is more broadly applicable, and 
makes sense, especially in the context 
of notice and a hearing, from a policy 
perspective.26 Similarly, since the pro-
posed sales price exceeded the “val-
ue” of the aggregate amount of liens 
on the property (such “value” being 
either the face amount of the liens,27 
or more likely, the actual value of the 
liens as determined by the court28), 
the provision allowing for a sale free 
and clear where the proceeds of sale 
will be more than adequate to pay the 
claims of all lienholders makes policy 
sense—if a lienholder gets paid in full 
(or at least to the extent that the party 
can establish a valid lien), its consent 
should be a given. This requirement 
should cover any instance where the 
debtor has equity. Further, the court 
can act where there is an interest 
in the property asserted, but such 
interest is in bona fi de dispute. The 
debtor’s interest in the property must 
be substantial and the debtor must be 
the one disputing the interest of oth-
ers,29 but the interests can range from 
an ownership interest30 to a mortgage 
lien31 to a judgment creditor,32 so long 
as the dispute is bona fi de. As for the 
last requirement, it is well-established 
that most real property interests can 
be satisfi ed by the payment of money, 
and that in most instances the holder 
of a real property interest could be 
compelled to accept money in satis-
faction of such an interest; it certainly 
covers the interests of all lienholders 
and secured creditors.

In addition to establishing that 
the proposed sale meets one of the 
foregoing requirements, the court 
must also determine that the pro-
posed sale is in the best interests of 
the estate, including all creditors, 
secured and unsecured,33 that the 

the courts. However, the “ordinary 
course” standard turns out to be a 
pretty high standard to meet. The 
sale must be of the sort that a credi-
tor could have reasonably foreseen 
as occurring at the time that credit 
was extended—the creditor cannot be 
put in a position of being subjected 
to unforeseen risk. Further, the sale 
must be the type of transaction that 
the debtor or its industry competitors 
would enter into regularly, and can-
not be so large that it, by its nature, 
is extraordinary.24 Accordingly, most 
of the Section 363 sales occur under 
sub-section (b), which allows sales 
“other than in the ordinary course of 
business” after notice and a hearing. 
Such sales, whether or not in the ordi-
nary course of business, can be made 
free and clear of interests,25 including 
liens, only if the standards set forth in 
Section 363(f) are met. Section 363(f) 
requires that one of the following ap-
ply to the proposed sale:

(1) applicable nonbankruptcy law 
permits sale of such property 
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the 
price at which such property is 
to be sold is greater than the ag-
gregate value of all liens on such 
property;

(4) such interest is in bona fi de dis-
pute; or

(5) such entity could be compelled, 
in a legal or equitable proceed-
ing, to accept a money satisfac-
tion of such interest.

Any order to sell free and clear 
under Section 363(f) should clearly 
set forth which of the above stan-
dards are met to support the order. 
Net sale proceeds are generally 
turned over to the bankruptcy court 
or held under the court’s supervision, 
so that it can determine the priority 
of claims and direct their payment. 
Any excess proceeds are retained by 
the debtor and could be used to help 
fund a plan, pay creditors or be used 
as needed (subject, obviously, to the 
court’s jurisdiction and oversight).

occurs prior to the commencement of 
the bankruptcy case can be perfected 
after the commencement of the bank-
ruptcy case without being subject 
to the automatic stay provisions of 
11 U.S.C. Section 362 provided that 
the interest is perfected within thirty 
days of transfer.

For example, assume that ABC 
LLC (“ABC”) is the owner of certain 
real property known as Blackacre. On 
August 1, 2012, ABC executes and 
delivers a mortgage to Sunshine Bank 
in the amount of $100,000.00, the pro-
ceeds of which are delivered to ABC 
at closing. On August 8, ABC fi les a 
petition in bankruptcy, and at that 
time Sunshine Bank had not recorded 
its mortgage. Realizing its problem, 
Sunshine becomes aware of the bank-
ruptcy a week later and then rushes 
and gets its mortgage recorded on 
August 23. The automatic stay provi-
sions of 11 U.S.C. Section 362 would 
generally bar perfection of Sunshine’s 
security interest after the bankruptcy 
fi ling. However, the exception de-
scribed above would allow the inter-
est to be perfected by Sunshine if 
it was accomplished within thirty 
days of the closing of the transaction. 
This would allow Sunshine to get a 
perfected, secured claim in the bank-
ruptcy case.22

What Is a “363 Sale” and How 
Can the Sale Be Free and Clear 
of Existing Mortgages and 
Other Liens?

The bankruptcy code allows, at 
Section 363, a debtor to sell assets of 
the bankruptcy estate after the com-
mencement of the case. That concept 
in and of itself is not surprising; oft-
times assets need to be liquidated in 
order to raise the funds needed to 
right the foundering business. These 
sales can take place without even the 
need for notice and a hearing where 
the sales are in the ordinary course 
of business of the debtor.23 It would 
seem this power exists so that the 
business of the debtor can be operat-
ed “day-to-day” without the need to 
run into court with every move and 
without the risk of over-burdening 
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be challenged on appeal if the sale 
has already been consummated in 
good faith without an intervening 
stay.43 It derives from Article III of the 
Constitution, which states that courts 
only decide on actual controversies. 
The nature of the appeal is, in theory, 
not relevant—both jurisdictional and 
non-jurisdictional challenges will be 
barred provided that the order was 
not stayed at the time of the sale and 
the purchaser acted in good faith.44 
Knowledge of a pending appeal af-
fects neither the validity of the same 
nor the fi nding that the purchaser 
was acting in good faith.45 The pre-
sumption in favor of fi nality in Sec-
tion 363(m) is so strong that it has 
been held to apply even where the 
bankruptcy court may have lacked 
subject matter jurisdiction,46 or where 
the asset that is the subject of the sale 
order is not even part of the bank-
ruptcy estate.47

A purchaser under a confi rmed 
plan of re-organization is similarly 
protected by this doctrine of constitu-
tional mootness, which is evidenced 
by Bankruptcy Rule 8005. So long as 
a purchaser is a good faith purchaser 
for value, the sale is protected in the 
same manner as is a sale under Sec-
tion 363(b) or (c) provided there is no 
stay in place at the time of sale.48

There are some holes, however, in 
the protection that Section 363(m) or 
Rule 8005 affords to purchasers under 
these sales (and to those who take by, 
through or under them). Two promi-
nent exceptions to the protections 
afforded to purchasers under Section 
363(m) and Rule 8005 are the “good 
faith” exception and the “equitable 
mootness” exception.49

Any sale that is protected by 
Section 363(m) or Rule 8005 is only 
protected to the extent that the pur-
chaser acted in “good faith,” and any 
appeal challenging the “good faith” 
status of the purchaser cannot be ren-
dered moot by a sale of the property 
even without a stay.50 Though it is 
not mandatory to do so, courts will 
generally make an affi rmative fi nd-
ing that a prospective purchaser has 
acted in “good faith.” The concept 

for the sale was fair and reasonable 
and met the requirements of the 
bankruptcy rules (including those 
with respect to notice), that the price 
being paid was fair and reasonable,38 
that the proposed sale is based on 
the highest or otherwise best bid for 
the property at arm’s length and in 
good faith, and without collusion,39 
and is in the best interests of the 
debtors, their estate, their creditors 
and other parties in interest. Such an 
order is stayed until 14 days after the 
date of entry unless the court orders 
otherwise.40

I Have Been Told That if a 
Bankruptcy Court Issues an 
Order Authorizing the Sale 
of Property and the Closing 
for That Sale Occurs Either (i) 
During the Appeal Period if the 
Stay Period Is Shortened, or (ii) 
in the Face of a Filed Appeal if 
There Is No Stay in Place, That 
the Sale Cannot Be Upset or 
Overturned on Appeal. Is This 
Correct?

The purpose of Bankruptcy Code 
Section 363(m) is to offer “fi nality 
to bankruptcy court judgments by 
protecting good faith purchasers, the 
innocent third parties who rely on 
fi nality of bankruptcy judgments in 
making their offers and their bids.”41 
It states:

A reversal or modifi cation 
on appeal of an authoriza-
tion under subsection (b) 
or (c) of this section of a 
sale or lease of property 
does not affect the valid-
ity of a sale or lease under 
such authorization to an 
entity that purchased or 
leased such property in 
good faith, whether or not 
such entity knew of the 
pendency of the appeal, 
unless such authorization 
and such sale or lease were 
stayed pending appeal.42

The statute affi rms that an ap-
proved sale of property under Sec-
tion 363 (b) or (c) generally cannot 

parties are acting in good faith and 
at arm’s length,34 and that the proce-
dures utilized were reasonably calcu-
lated to cause the resulting purchase 
price to be a fair and reasonable price 
for the asset, taking into account 
the surrounding facts and circum-
stances.35 Most Section 363 orders 
affi rmatively indicate that the court 
has made a fi nding not only as to the 
requirements in Section 363(f), but 
also the good faith of the parties, the 
procedures utilized for the sale were 
suffi cient and the resulting purchase 
price being fair and reasonable under 
the circumstances regarding such 
sale. 

There is no mandated procedure 
for the sale of property under Sec-
tion 363(b). Such a sale can occur by 
private sale or by public auction.36 
One common procedure used in-
cludes fi nding a prospective buyer 
and entering into a contract with that 
buyer for the purchase of the real 
property, and then going to the bank-
ruptcy court on motion (obviously, 
with notice to all interested parties) 
to approve the contract as well as a 
procedure for an auction. This motion 
must be made in accordance with 
Bankruptcy Rule 9014 and must be 
served on the parties who have liens 
or other interests in the property to 
be sold. Oftentimes, the contemplated 
procedure allows the contract vendee 
to get a small advantage over other 
prospective purchasers through the 
use of breakage fees payable to the 
contract vendee should the auction 
result in the sale of the property to 
another.37 The bid procedure takes 
place under the general supervision 
of the court and utilizing the proce-
dure that the court has previously ap-
proved in its Order.

Once the bid procedure is com-
pleted a determination is made as to 
whether any bids (should there be 
any) are high enough to award the 
property to a person other than the 
vendee. The court will then, on mo-
tion of the debtor served as aforesaid, 
issue its Section 363 order to sell free 
and clear. This order must fi nd that 
the sale met the requirements of Sec-
tion 363(f), that the procedure utilized 
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1. Increase in market rent rates 
when rent is payable to a person 
having paramount title to the les-
sor under the lease;

2. If the tenant’s leasehold im-
provements are not substantially 
completed at the time of eviction, 
the cost, less the salvage value, 
for the leasehold improvements 
up to the time of eviction (includ-
ing costs of: land use, zoning, 
building and occupancy per-
mits; architectural, engineering 
and construction management 
fees; environmental testing and 
reviews; landscaping; and fees, 
costs and interest on acquisition 
and construction loans);

3. Cost of relocating and repairing 
movable equipment and per-
sonalty to a new site within 100 
miles;

4. The cost to secure a replacement 
leasehold equivalent to the lost 
leasehold;

5. Rent the tenant must continue to 
pay its landlord if the tenant is 
evicted from part of the lease-
hold estate;

6. The fair market value of the 
insured’s interest as lessor in any 
lease or sublease of all or part of 
the leasehold estate or the ten-
ant’s leasehold improvements;

7. Damages the tenant may be 
obliged to pay its subtenant; and

8. Defense of title claims adverse to 
the tenant’s leasehold estate.

Coverages 1 through 7 above 
have no corresponding pro visions 
in fee title insurance policies. These 
unique coverages have been expressly 
crafted to protect leasehold owners 
and lenders and address critical fi nan-
cial risks. Practitioners should discuss 
the value of these protections with 
their tenant clients before electing 

(2) What judgments and liens have 
been recorded against the fee 
estate? Does this raise credit-
worthiness concerns about the 
landlord?

(3) If there is a (re) mortgage(s) re-
corded against the fee estate, is it 
current or in foreclosure? If cur-
rent, does this raise consent/non-
disturbance/estoppel issues?

(4) Are there any covenants or 
restrictions in deeds or ease-
ments of record that might limit 
the tenant’s intended use of the 
premises? A covenant prohibiting 
the sale of alcoholic beverages 
could be disastrous to a tenant 
who intends to open a restaurant.

(5) Are there any purchase options 
or reversionary rights? Chang-
ing landlords in the middle 
of the term of a lease can be 
problematic.

The answers to these questions 
can provide valuable negotiating 
leverage (or at least a reality check) 
to a prospective tenant or assignee. A 
leasehold title report is inexpensive, 
can provide possibly critical due dili-
gence, and, just as in a fee transaction, 
will establish a pathway to closing by 
identifying issues to be resolved prior 
to lease execution.

But what about paying the pre-
mium to turn that title report into a 
leasehold owner’s policy?

What Does a Leasehold Owner’s 
Policy Insure?

Leasehold title insurance has 
evolved since the fi rst ALTA forms 
were introduced in 1975, tracking 
the growing complexity of leasehold 
transactions. In addition to insuring 
the possessory rights conferred by 
the lease, the Leasehold Endorsement 
to the 2006 Revised ALTA Owner’s 
Policy addresses a host of collateral 
concerns:

Law school teaches that real 
property consists of a bundle of 
rights associated with certain estates 
or interests, foremost of which is the 
fee simple absolute. Much has been 
written about the insurability of fee 
estates. This article will discuss title 
insurance products for leasehold 
estates and their practical value in 
consummating signifi cant commercial 
lease transactions. 

Just like fee owners and fee mort-
gagees, certain prospective tenants, 
tenants’ assignees and leasehold lend-
ers can benefi t from the information 
furnished in a title report and the sub-
sequent protections of a leasehold title 
insurance policy. Nonetheless, only 
a few long term lessors of high value 
real property with costly leasehold 
improvements purchase leasehold 
title insurance unless their lenders 
simultaneously purchase it, thus 
affording such lessors a discounted 
premium rate. This is counter-intui-
tive, given that the impairment or loss 
of a long term leasehold estate due to 
a title claim or failure of title can be 
every bit as devastating to the tenant 
as such a loss or claim might be to 
a fee owner. In addition, the lease-
hold endorsement to the 2006 ALTA 
owner’s policy expands the policy as 
to the computation of loss or damage 
and identifi es compensable items of 
loss for a policy insuring a leasehold. 

The value question of whether or 
not to purchase a Leasehold Owner’s 
title insurance policy is a secondary 
consideration. First, let us focus on 
what information can be derived from 
a leasehold title report: 

(1) Who is the fee owner of the 
premises (and thus the party 
with the authority to execute 
the lease as landlord)? Is there 
an overlandlord? Does this raise 
consent/recognition/ estoppel 
issues? 

Leasehold Title Insurance: A Pathway to Closing?
By S.H. Spencer Compton
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lease together with all modifi ca-
tions, amendments, extensions and/
or agreements pertaining thereto. It 
should state that the lease “remains 
in full force and effect and that no 
event has occurred, or failed to occur, 
which, with notice or the passage of 
time, or both, shall become a default 
or Event of Default thereunder.” In 
the case of a leasehold mortgage and/
or lease assignment, the certifi cate 
should set forth the landlord’s con-
sent to the mortgage and/or assign-
ment, unless such consent is expressly 
not required by the terms of the lease. 
Where a new lease is being executed 
at closing, the landlord’s estoppel is 
usually not necessary (unless it is an 
overlandlord who must consent).

Approval Rights of the Fee 
Mortgagee

Where there is fee mortgage 
fi nancing in place, any lease transac-
tions will exist in the shadow of the 
mortgage loan documents. Lease-
holds will likely be subordinate to the 
fee mortgage, unless and to the extent 
a subordination, non-disturbance and 
attornment agreement (“SNDA”) is 
negotiated. If the title report turns out 
a fee mortgage, the tenant’s attorney 
may want to inquire whether the 
lender’s consent is required for the 
lease transaction and, if the size of the 
lease transaction warrants it, whether 
an SNDA can be obtained.

Conclusion
When negotiating a signifi cant 

commercial lease or ground lease, a 
savvy tenant’s attorney, as part of his 
or her due diligence process, should 
consider mining the information con-
tained in a leasehold title insurance 
report. Whether or not to turn that 
title report into a leasehold insurance 
policy by the payment of a premium 
can be decided as the transaction ap-
proaches closing. 

S.H. Spencer Compton is a vice-
president and special counsel with 
the New York offi ce of First Ameri-
can Title Insurance Company’s na-
tional commercial services division. 

Section 7(A) also includes meth-
odology for calculating the amounts 
of insurance applicable for (i) pro-
posed construction (“the projected 
cost of improvements may, at the 
option of the insured, be added to 
the amount specifi ed in (1 through 
4, above)”; and (ii) an assignment of 
a leasehold estate (“the minimum 
amount of insurance is calculated by 
the greater of:

(a) The full consideration for the 
leasehold estate, including all 
mortgages assumed or taken 
subject to; or

(b) The value of the leasehold estate 
calculated by the method out-
lined in Section 7(A)(1) or Section 
7(A)(2), above”).

Certain other states, such as Cali-
fornia, use the same formula to cal-
culate the liability insurance amount, 
but use a different number of years in 
the lease term periods set forth in 1 
and 2 above. 

Recorded Interest
Absent a recorded interest, a 

lease will not be fi nanceable and it 
may not be title insurable. Typically, 
the landlord and the tenant may 
enter into a lease memorandum or, 
in some jurisdictions, a short-form 
lease in recordable form, which 
sets forth certain of the lease provi-
sions (the parties; the lease term; the 
description of the leased premises 
at a minimum). It is unusual (but 
not unheard of) to record the entire 
lease. Where evidence of a leasehold 
interest is not already on record, even 
where the lease requires the landlord 
to enter into a lease memorandum 
or short-form lease, it can be a long 
negotiation to get the landlord to co-
operate. The need for and status of a 
recorded leasehold interest should be 
addressed early on in any leasehold 
fi nance transaction or other leasehold 
transaction where title insurance may 
be required. 

Landlord Estoppel Certifi cate
The certifi cate, executed by 

the landlord, should reference the 

not to purchase a leasehold owner’s 
policy.

How is the value of a leasehold 
estate determined?

While the liability amount of a 
lender’s leasehold policy is based on 
the amount of the mortgage (just as in 
insuring a mortgage on a fee estate), 
various states use a formula similar to 
New York’s to determine the amount 
of insurance to purchase for a lease-
hold owner’s policy.

In New York, Section 7(A) of the 
Title Insurance Rate Manual of the Ti-
tle Insurance Rate Service Association, 
Inc., approved by the New York State 
Department of Insurance (now a part 
of the State’s Department of Financial 
Services), provides in pertinent part:

(1) For leases having a 
term of six (6) years or less, 
an amount equal to the 
aggregate of the total rents 
payable under the lease; or

(2) For leases having a 
term of more than six (6) 
years, an amount not less 
than the aggregate of the 
total rentals for the six (6) 
years immediately follow-
ing the closing of the lease 
transaction…; or

(3) Not less than the fair 
market value of the land 
and improvements at the 
time of closing of the lease-
hold transaction; or

(4) Not less than the ap-
praised value of the land 
and improvements at the 
time of the closing of the 
leasehold transaction.

Note that, in (A) (1) above, 
whereas the six years or less term is 
regardless of whether part of the term 
has elapsed, it is unclear whether “to-
tal rents payable” includes only the 
base rents (thus excluding so-called 
additional rent comprised of real 
estate taxes, insurance premiums and 
other charges). (A)(2) specifi es that 
“on percentage leases, a statement of 
estimated rent may be used.”
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stored. Courts recognize this doctrine 
but are extremely hostile to it and 
assembling convincing proof of it is 
both expensive and diffi cult. Tenants 
can also call in the City’s Department 
of Buildings to place violations for 
storm-related failures of the building’s 
structure (such as sidewalks torn up 
by fallen trees). Such things are pros-
ecuted before the Environmental Con-
trol Board (the ECB), rather than the 
courts. Generally, before the ECB, only 
the owners and the City participate in 
the hearings, but the ECB can allow 
tenant testimony. In the regular courts, 
the tenants normally testify.

QDoes it make any difference if the 
landlord did nothing wrong?

AExcept for damages that can actu-
ally be traced to the landlord hav-

ing failed to do proper repairs before 
the storm, the fact that there is no fault 
of the landlord makes no difference in 
the legal rights and responsibilities of 
the parties.

QDoes the landlord have any re-
sponsibility for loss of value of the 

apartment due to the storm damage or 
due to the apartment’s now apparent 
vulnerability to storms?

ANeither in a conventional rental 
nor in a cooperative will any loss 

of value of the apartment make any 
difference in the economic responsibil-
ities of the parties in nearly all cases. 
The one place where this may make a 
difference is in apartments newly en-
tering the rent stabilization system for 
any reason (decontrol, J51, 421-a, etc.) 
where a new rent has to be set at fair 
market value for that neighborhood. 
The tenants may be able to dispute the 
validity of the proofs of comparable 
rents in the neighborhood by proving 
that due to the effects of Sandy, that 
neighborhood could no longer com-
mand those rents.

QDoes the tenant have to pay rent 
for the period the tenant is sitting 

for tenant-caused damage and rent 
that should have been paid. In most 
of the Sandy cases, it will be hard to 
show that the damage was caused 
by the tenant, but whether the rent 
should have been paid will be a ques-
tion of whether the tenant really had 
to live in a substandard apartment or 
had to move elsewhere.

QWhat if the tenant is allowed back 
in the building after a week or 

less?

AUnder nearly all leases, the lease 
would be in full force, but the ten-

ant would be entitled to a rent credit 
for each of the days of forced absence.

QDoes the landlord have to pay for 
the tenant’s hotel or other emer-

gency accommodations?

ANo, the landlord does not have to 
pay for the tenant’s hotel, emer-

gency accommodations, or eating out 
expenses.

QCan the landlord be compelled to 
repair the building?

AIn both regulated and unregu-
lated buildings, tenants who are 

forced out of the building by storm 
damage can compel the landlord to 
repair the building by bringing an HP 
action in the Housing Court. While 
such proceedings can compel the 
landlord to restore the building’s abil-
ity to accept utilities (safe wiring, safe 
plumbing, etc.), it cannot compel the 
utility companies to restore those utili-
ties. In some extremely rare cases, the 
landlord can claim “economic infeasi-
bility” by showing that the expense of 
repairing the building would exceed 
the value of the building once re-

QIs there any difference in the 
law between how regulated and 

unregulated apartments are handled 
when the tenant cannot live there be-
cause of storm damage?

ARent regulation makes almost no 
difference in the legal treatment 

of storm-damaged or destroyed apart-
ments. In unregulated apartments, 
the lease may give the landlord the 
option to cancel the lease in the event 
of serious damage to the apartment 
or the building in which the apart-
ment is located. However, in regulated 
apartments, such clauses are almost 
completely unenforceable. Normally, 
if there is serious damage to the build-
ing, New York State’s Division of 
Housing (the DHCR) will allow the 
tenants to move away temporarily 
and pay rent at $1/month to hold on 
to their tenancies post-reconstruction.

QWhat if a building is subject to a 
vacate order?

AIn regulated buildings, the rent 
gets reduced to $1/month. In 

unregulated buildings, the rent goes 
to zero and, if the lease allows, either 
party can cancel the lease.

QWhat if the tenant won’t be al-
lowed back in the building for a 

month or more?

AUnder nearly all leases, the lease 
would be in full force, but the ten-

ant would be entitled to a rent credit 
for each of the days of forced absence. 
If the building can be fi xed up in a 
month, the tenant may not be allowed 
to break the lease. However, under 
many leases, if it would take the land-
lord a month or more to fi x the build-
ing, the landlord may be entitled to 
cancel the lease.

QIs the tenant entitled to a return 
of the security deposit in a storm-

damaged or destroyed apartment?

AThe landlord is only allowed to 
deduct from the security deposit 

Post-Sandy Landlord-Tenant Questions and Answers 
About Your Apartments 
By Adam Leitman Bailey and Dov Treiman
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person, the tenant can simply pay the 
rent and if the parties cannot agree 
on an appropriate deduction to it, the 
tenant has the option of going to Small 
Claims Court to recover it. While the 
tenant could theoretically refuse to 
pay the next month’s rent in order to 
recover the loss, this would be a very 
bad idea. Provoking a lawsuit would 
show up both on the tenant’s credit 
report and tenancy history, making 
it diffi cult to rent somewhere else. If 
the landlord has previously proven 
irresponsible or unethical, the tenant 
could make the decision to withhold 
the rent at the risk to credit rating and 
tenancy history. Although it won’t 
help with either of these ratings, plac-
ing the funds in an escrow account 
could have two possible benefi cial 
effects. First, the tenant will not get 
caught short in the event the court 
fi nds that the money is owed. Second, 
with the funds escrowed, the tenant 
can more easily convince the landlord 
that the money is available and that 
negotiations should simply proceed in 
good faith.

QIs loss of income due to the storm 
a valid excuse for not paying rent?

ALoss of income or increased ex-
penses because of the storm are 

no excuses to stop paying rent. Pru-
dent landlords will give the tenants 
some leeway as the courts are not like-
ly to have much sympathy for land-
lords who come across as being Sandy 
Scrooges. Thus, it is wise to waive late 
fees and legal fees, but subject to the 
matters we have discussed above, the 
rent will have to be paid reasonably 
quickly and close to on time. 

QIs lack of subway service a valid 
excuse for not paying rent?

AA landlord has no responsibility 
at all for continued neighborhood 

amenities. Subway and other trans-
portation outages will generally have 
no legal effect.

Adam Leitman Bailey is the 
founding partner and Dov Treiman 
the landlord-tenant managing part-
ner of Adam Leitman Bailey, PC. 

AIn regulated apartments, the 
landlord cannot cancel the lease 

except under exceptional circum-
stances. In unregulated apartments, 
it depends on the wording of the 
lease. While some residential leases 
allow the landlord to cancel the lease 
if the apartment is totally or partially 
unusable and the tenant may cancel 
the lease if it becomes completely 
unusable, not all leases contain such 
a clause. In unregulated apartments, 
there is no doubt that the landlord can 
always enforce these clauses. There is 
such a clause in paragraph 21 of many 
Real Estate Board leases. There are 
other leases commonly used, but these 
are among the most common. Differ-
ent form leases have different clauses. 
In regulated apartments, the exact cir-
cumstances of the case will determine 
whether the courts (and DHCR) will 
or will not allow the landlord to en-
force these clauses.

QCan the tenant cancel the lease?

AIn both regulated and unregu-
lated apartments, this depends 

on the terms of the lease. In Bailey/
Treiman leases and some Real Estate 
Board leases, the tenant can only can-
cel the lease if the apartment is made 
completely unusable or is not repaired 
within thirty days.

QWhat if there is no lease?

AIn an unregulated apartment 
without a lease, the landlord 

has to give 30 days notice to cancel 
the tenancy in New York City or one 
month’s notifi cation outside the City. 
Inside the City, the tenant has no ob-
ligation to give notice, but outside 
the City the tenant must notify the 
landlord one calendar month ahead of 
time.

QShould the tenant escrow the 
rent?

AThere is no legal authority for a 
tenant to escrow the rent. Howev-

er, failing to do so under some circum-
stances could be a serious mistake. If 
the landlord is generally responsible 
and appears to be an honest business-

in an apartment with no electricity 
and no heat?

AIn both regulated and unregu-
lated buildings, the requirement 

to pay rent in a less than completely 
functional apartment is on a sliding 
scale, not an on/off switch. Unless the 
parties can agree to an appropriate 
dollar adjustment to the rent while 
the apartment or building is being 
repaired or while certain utilities are 
shut down, it will be up to the Hous-
ing Court (principally, but it could 
be other courts, even including Small 
Claims) to fi gure out how much is a 
reasonable discount. If the apartment 
is both unusable and the tenant actu-
ally goes somewhere else during the 
period of un-usability, the courts will 
likely fi nd that the tenant is entitled 
to complete rent forgiveness on a per 
diem basis for that period the tenant is 
absent. If the apartment is substantial-
ly unusable, but the tenant is still liv-
ing there anyhow, the court will have 
to determine a reasonable percentage 
downward adjustment to the rent for 
the affected period. Some outages 
are fairly predictable from the case 
precedents: 25% for lack of hot water, 
25% for lack of heat, 50% for lack of 
electricity, 10% for broken windows, 
10% for plaster damage from water 
penetration, and so on. None of these 
fi gures are hard and fast.

QIs the landlord liable for damage 
to the tenant’s property caused by 

the storm?

AGenerally speaking, the landlord 
is not liable for damage to the 

tenant’s property caused by the storm. 
However, there is an exception for 
conditions of which the landlord had 
notice that were defective prior to the 
storm, conditions that allowed the 
storm to do damage when a proper 
apartment would not have. Examples 
of this are missing window panes 
and façade brick work damaged to 
the point that the exterior walls of the 
apartment were already leaky prior to 
the storm.

QCan the landlord cancel the lease?
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supports such a procedure.) Foreclos-
ing plaintiffs’ attorneys, however, will 
confi rm that such motions for sanc-
tions are almost invariably futile and 
are hardly worth making.

In the recent case, the motion 
for sanctions was by the borrower 
against the lender—and the bor-
rower won. The court found that 
the plaintiff had submitted various 
affi rmations and affi davits in which 
it made a certain representation that 
proved to be false and then persisted 
in making that representation after it 
knew or should have known it was 
false. Therefore, the trial court was 
affi rmed in granting the imposition 
of sanctions upon the plaintiff (citing 
22 NYCRR 130-1.1[c][3]; Schwab v. 
Philips 78 A.D.3d 1036, 1036-1037, 912 
N.Y.S.2d 255).

Yes, as Chuck Berry sagely ob-
served, it goes to show you never can 
tell.

Mr. Bergman, author of the 
three-volume treatise, Bergman on 
New York Mortgage Foreclosures, 
LexisNexis Matthew Bender, is a 
member of Berkman, Henoch, Pe-
terson, Peddy & Fenchel in Garden 
City. He is a fellow of the American 
College of Mortgage Attorneys and 
a member of the American Col-
lege of Real Estate Lawyers and the 
USFN. His biography appears in 
Who’s Who in American Law and he 
is listed in Best Lawyers in America 
and New York Super Lawyers.

Copyright 2013, Bruce J. Bergman 

submit the motion seeking to dismiss 
the complaint until October 21, 2009. 
(He also moved for sanctions against 
the plaintiff pursuant to 22 NYCRR 
130-1.1.) 

“Not only do courts 
often ignore many time 
limits, they only very 
rarely impose sanctions, 
this to the chagrin of 
rectitudinous counselors.” 

Having not requested an exten-
sion of time to make the motion to 
dismiss, and offering no good cause 
excuse for his delay in making that 
motion to dismiss—indeed, he didn’t 
even address the untimeliness of the 
motion—the court should not have 
accepted such a motion. The trial 
court did, but on appeal, there was a 
reversal. The borrower was defeated 
here, albeit at the cost of an appeal 
to the plaintiff and the time that 
involved.

Not only do courts often ignore 
many time limits, they only very 
rarely impose sanctions, this to the 
chagrin of rectitudinous counselors. 
Foreclosing plaintiffs are frequently 
dismayed by outrageous and base-
less charges assessed by defaulting 
borrowers in mortgage foreclosure 
actions. On some occasions, the 
foreclosing plaintiff is so exercised 
by the nonsensical responses, it seeks 
sanctions against the borrower as a 
punishment for the abusive asser-
tions. (The previously cited court rule 

Suggesting 
to attorneys 
that the out-
come of cases 
is unpredict-
able is rather 
gratuitous; they 
already know 
that too well. 
And it is what 
they tell their 

clients with regularity. Nonetheless, 
a recent case which catches our at-
tention is an odd confl uence of two 
unusual, indeed unexpected, events: 
a defaulting borrower’s motion to 
dismiss is denied for lateness, but 
the lender is sanctioned for misstate-
ments to the court. [U.S. Bank Nat. 
Ass’n v. Gonzalez, 99 A.D.3d 694, 952 
N.Y.S.2d 59 (2d Dept. 2012)]. 

First, as to a motion to dismiss, 
of course a defendant can make such 
a motion—even before it is required 
to answer the complaint—but it must 
do so no later than its time to answer 
expires [CPLR 3211(a)]. Generally, 
the courts tend to be very liberal with 
time limits. Thus, experience suggests 
that if a party is late with an answer 
or a motion or a response, the courts 
are most often overwhelmingly 
accepting of such tardiness. That is 
another subject, but the point is that 
time limit rules are typically only 
honored in the breach. 

Here, though, the defendant 
borrower was obliged to have made 
his motion to dismiss thirty days 
after March 6, 2009 (this is pursu-
ant to CPLR §3211). But he did not 

BERGMAN ON MORTGAGE FORECLOSURES:
Unusual Events: Borrower Loses Motion to Dismiss; 
Lender Is Sanctioned
By Bruce J. Bergman
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lowing a loss, that it made a request 
for the relevant coverage from its 
broker, but it was not forthcoming.16 
After the Petrocelli decision, insur-
ance brokers should take precaution 
to document their clients’ requests 
and communications suffi ciently, and 
comply with such requests, in order 
to protect themselves. 

Endnotes
1. Am. Bldg. Supply Corp. v. Petrocelli 

Group, In c., 19 N.Y.3d 730, 979 N.E.2d 
1181, 955 N.Y.S.2d 854 (2012). 

2. Id. (citing Metzger v. Aetna Ins. Co., 227 
N.Y. 411, 416, 125 N.E. 814 (1920)). 

3. Id. at 733.

4. Id. at 734.

5. Id. 

6. Id. 

7. Am. Bldg. Supply Corp., 19 N.Y.3d at 734.

8. Id. at 735 (citing DRK, LLC v. Burlington 
Inc. Co., 74 A.D.3d. 693, 905 N.Y.S.2d 
58, holding that Burlington Insurance 
Company had no duty to defend or 
indemnify ABS based on the cross 
liability exclusion clause).

9. Id. 

10. Am. Bldg. Supply Corp. v. Petrocelli Group, 
Inc., 2010 N.Y. Slip Op. 30611 at *6 (Sup. 
Ct., New York County 2011).

11. Am. Bldg. Supply Corp. v. Petrocelli Group, 
Inc., 81 A.D.3d 531, 918 N.Y.S.2d 28 (1st 
Dep’t 2011). 

12. Am. Bldg. Supply Corp, 19 N.Y.3d at 735. 

13. Id. at 736. 

14. Id. 

15. Id.

16. Id. at 738. 

Joshua Asherian is a second-
year student at St. John’s University 
School of Law and a Staff Mem-
ber of the N.Y. Real Property Law 
Journal. 

employee was injured on the insured 
premises, and ABS was not covered.8 
As a result, ABS brought suit against 
Petrocelli for negligence and breach 
of contract in connection with defen-
dant’s procurement of insuffi cient 
insurance.9

The Supreme Court denied Petro-
celli’s motion for summary judgment, 
holding that an issue of fact existed 
as to whether ABS made a “specifi c 
request” for liability coverage.10 The 
Appellate Division reversed, holding 
that ABS’s failure to “read and under-
stand the policy” precluded recovery 
in the action.11

In its opinion, the Court of Ap-
peals stated that in order to set forth a 
case for negligence against the broker, 
a specifi c request for coverage must 
be made by the insured. A general 
request is insuffi cient.12 The Court 
also noted that there was corroborat-
ing evidence supporting ABS’s claim 
and the respective coverage it needed 
for its business.13 Although appellate 
courts are split on the issue of wheth-
er the “conclusive presumption rule” 
applies to protect an insurance bro-
ker, the Court of Appeals found that 
the receipt and presumed reading of 
the policy does not act as an absolute 
bar of an action for negligence against 
the broker.14 Rather, the Court em-
phasized that an insured should have 
a right to “look to the expertise of its 
broker with respect to insurance mat-
ters.”15 The failure to read the policy, 
at most, may give rise to the defense 
of comparative negligence but does 
not bar, altogether, an action against 
the broker.

In the dissent, Judge Pigott 
argued that the majority opened the 
door for the insured to complain, fol-

On November 19, 2012 the Court 
of Appeals held, in American Building 
Corp. v. Petrocelli Group, Inc., that an 
insured’s failure to read and under-
stand the general liability policy ob-
tained by its broker was not an abso-
lute bar to recovery on its negligence 
and breach of contract claims against 
the broker for failure to procure 
adequate insurance coverage.1 This 
ruling clarifi es that the “conclusive 
presumption rule,” which provides 
that the insured knows and assents to 
the contents of the insurance contract 
when he or she signs or accepts the 
contract, does not apply to protect 
a broker that has allegedly failed to 
obtain the requested coverage.2

Plaintiff American Building Sup-
ply Corp. (“ABS”) was the sole tenant 
of a building subleased from DRK, 
LLC (“DRK”).3 As the sublessee, ABS 
consented to all the terms of DRK’s 
lease agreement with DRK’s lessor.4 
In October 2004, ABS hired defendant 
Petrocelli Group, Inc. (“Petrocelli”) to 
replace its current insurance broker 
because its current policy did not 
comply with the requirements set 
forth by the lease agreements.5 ABS 
claims that in its discussions with 
Petrocelli regarding the new policy, 
it specifi cally requested liability 
coverage for its employees in case 
of injury, as required by the lease 
agreements. In addition, Petrocelli 
visited the premises and assured the 
lessor that the insurance defi cien-
cies would be corrected.6 The new 
policy that Petrocelli provided for 
ABS was essentially the same as the 
coverage ABS previously had and, as 
such, was not in compliance with the 
lease agreements.7 Neither ABS nor 
Petrocelli read the insurance policy 
upon receipt. Subsequently, ABS’s 

STUDENT CASE COMMENT:
American Building Supply Corp. v. Petrocelli Group, Inc.:
The Court of Appeals Rules Against a Conclusive 
Presumption Protecting Insurance Brokers
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live rent-free for an extended period 
of time without any recourse. As a re-
sult, the courts interpreted the statute 
with some fl exibility in order to reach 
a different outcome.16 

However, the Court of Appeals 
did not fi nd suffi cient justifi cation 
to depart from the strict reading of 
the statute even though it might 
make sense “from a practical point 
of view. ”17 In fact, the Court con-
cluded that a different holding could 
not be “reconciled with the text of 
the statute.”18 Section 302(1)(b) of 
the Multiple Dwelling Law bars not 
only an action to recover rent but 
also an “action of special proceed-
ing…for possession of said premises 
for nonpayment of such rent.”19 The 
Court concluded that if that result is 
undesirable, the problem is one to be 
addressed by the Legislature.

Endnotes
1. Chazon, LLC v. Maugenest, 19 N.Y.3d 

410, 413, 971 N.E.2d 852, 853, 948 
N.Y.S.2d 571, 572 (2012).

2. Id.

3. Id. 

4. N.Y. MULT. DWELL. LAW 284(1)(vii).

5. Id.

6. Chazon, LLC, 19 N.Y.3d at 414.

7. Id. at 413.

8. Id.

9. Id. 

10. Id. at 414. 

11. N.Y. MULT. DWELL. LAW 281(1).

12. N.Y. MULT. DWELL. LAW 285(1).

13. Chazon, LLC, 19 N.Y.3d at 414.

14. Id. 

15. Id.

16. Id. at 415.

17. Chazon, LLC, 19 N.Y.3d at 416.

18. Id. at 415.

19. Id. 
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year student at St. John’s University 
School of Law and a Staff Mem-
ber of the N.Y. Real Property Law 
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City were common and in an effort 
to encourage owners to bring these 
buildings into compliance, it en-
acted the Loft Law.10 The Loft Law 
redefi nes these illegal buildings as 
“interim multiple dwellings” and 
allows for owners to convert them 
into residential buildings without 
penalties as long as they meet the 
requirements specifi ed in the provi-
sions of the Multiple Dwelling Law.11 
According to Section 285(1) of the 
Multiple Dwelling Law, “an owner 
of an interim multiple dwelling may 
recover rent payable…and maintain 
an action or proceeding for posses-
sion of such premises for nonpay-
ment of rent, provided that he is 
in compliance with this article.”12 
The Loft Law established a series of 
deadlines by which owners of interim 
multiple dwellings were required to 
alter them to conform to safety and 
fi re protection standards. If a land-
lord was unable to meet the deadlines 
“for reasons beyond his/her control” 
an extension could be granted if the 
landlord demonstrated to the Loft 
Board that he/she “has made good 
faith efforts” to comply. Failure to 
satisfy the requirements of the Loft 
Law, within the stated or extended 
deadlines it imposes, prevents the 
owner from recovering unpaid rent 
or evicting the tenant. 

Although the law may have en-
couraged some loft owners to comply 
with the law, it has not been a com-
plete success as the Court in this case 
acknowledged.13 The Court noted 
that after 30 years of the law being in 
effect, over 300 buildings still remain 
as “interim multiple dwellings,” 
almost one-third of the 1983 total.14 
Citing the “slow pace of legaliza-
tion,” the Court concluded that there 
appears to be a “signifi cant practical 
problem.”15

Lower courts recognized the 
unfavorable result of having a tenant 

On June 7, 2012 the New York 
Court of Appeals in Chazon, LLC v. 
Maugenest held that the landlord of 
a New York City loft who had not 
complied with the Loft Law and had 
not received an extension of time to 
comply may not maintain an eject-
ment action based on nonpayment of 
rent.1 

The plaintiff was the landlord of 
a loft building in Brooklyn where de-
fendant failed to pay rent since 2003.2 
As a result, the loft owner brought 
an action in ejectment. The Supreme 
Court granted summary judgment 
awarding plaintiff possession of the 
apartment, and the Second Depart-
ment Appellate Division affi rmed.3

In this case, the landlord failed to 
comply with the Loft Law or get an 
extension. Section 284(1)(vii) of the 
Multiple Dwelling Law states that 
“[a]n owner who is unable to satisfy 
any requirement…of this subdivision 
for reasons beyond his/her control…
may apply to the loft board for an 
extension of time.”4 Moreover, “[t]he 
loft board may grant an extension of 
time to meet a requirement…provid-
ed that the owner demonstrates that 
he/she has made good faith efforts 
to satisfy the requirements.”5 In 2006, 
the Loft Board rejected the landlord’s 
claim that compliance was hindered 
by circumstances beyond his control. 
Therefore, the Loft Board did not 
grant an extension.6 

In declaring that the owner 
would not be able to prevail on the 
circumstances of this case, the Court 
discussed the historical background 
that led to enactment of the Loft 
Law.7 The term “lofts” is used to 
describe rental apartments that were 
once used for commercial purposes.8 
These apartments lack a residential 
certifi cate of occupancy and therefore 
residential occupancy was illegal.9 
The legislature acknowledged that 
illegal occupancies in New York 

STUDENT CASE COMMENT:
Chazon, LLC v. Maugenest: The Court of Appeals Applies 
a Strict Interpretation of the Loft Law
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We are reaching out to you in 
seeking nominations of individuals 
who fulfi ll the ideals listed above. 
We are hopeful that we can identify 
outstanding real estate practitioners 
throughout the State, thereby bring-
ing recognition to these individuals 
and to their locale. 

We have no forms. We do ask 
that we receive a letter of recommen-
dation and will certainly entertain 
additional letters and, of course, 
endorsements by local county bar 
associations.

Thank you for your attention to 
this matter.

Letters, endorsements, etc. 
should be mailed to :

Peter Coffey
 Awards Committee Chair
224 State Street
Schenectady, New York 12305 
or
e-mail: pcoffey@ecmlaw.com

4. The nominee over the years has 
engaged in mentoring of young-
er attorneys.

5. The nominee has involved 
herself/himself in Bar activities, 
both on the local level and the 
State level, holding positions as 
an offi cer or chairing commit-
tees, etc.

6. The nominee has been a voice on 
legal issues. 

7. The nominee has throughout 
his/her career maintained the 
highest ethical standards.

Real Property Law 
Section Professionalism 
Award

Over the years the Real Property 
Law Section has honored individual 
real estate practitioners with its Pro-
fessionalism Award. 

Some of the criteria which are 
used to identify an individual are as 
follows: 

1. The nominee possesses in her/
his practice a continuing civility 
and appreciation for others.

2. The individual possesses an out-
standing level of competence—
legal ability—and achievement.

3. The nominee has in her/his 
practice made a strong contribu-
tion to the development of the 
practice of law, the improvement 
of the practice of law, particu-
larly in the fi eld of education—
frequent lectures in CLE pro-
grams—writings—publications. 

SECTIONSECTION
NEWSNEWS

NYSBA CD and DVD Recordings
Recently redesigned and expanded to offer you the 
most complete digital media package available in 
the market today!

Check out the new feature to our CD and DVD packages—an extra data 
disc containing that program’s entire set of lectures (in mp3 format) and 
course materials (in pdf format) that you can:

*  copy and transfer to other devices (iphones, tablets, mp3 players and 
other computers and laptops)

* upload to “cloud”-based fi le-sharing

The extra data disc now included in each 
package is in addition to the traditional CDs 
and DVDs with the program’s presentations 
(playable in computers, laptops and CD/DVD 
players) you receive with the program.
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Summer Meeting
Mohonk Mountain House
New Paltz, New York

July 11 – 14, 2013

Real Property Law Section

Section Chair
Benjamin Weinstock, Esq.

Ruskin Moscou Faltischek, P.C.
Uniondale

This program will provide you with a total of 
7.5 MCLE credit hours, consisting of 6.5 in 
Professional Practice and 1 in Ethics.

NYSBA

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Program Chair
David L. Berkey, Esq.

Gallet Dreyer & Berkey LLP
New York City
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Thursday, July 11
1:00 p.m. – 6:00 p.m. Registration – Lake Lounge

1:00 p.m. – 3:00 p.m. Offi cers’ Meeting – Mountain View Room

3:00 p.m. – 5:00 p.m. Executive Committee Meeting – Parlor Room

6:30 p.m. – 7:30 p.m. Cocktail Reception – Parlor Porch

7:30 p.m. – 9:30 p.m. Dinner – West Dining Room

Friday, July 12
7:30 a.m. – 8:15 a.m. Committee on Condominium and Cooperatives Breakfast Meeting
 Committee on Not-For-Profit Breakfast Meeting
 Committee on Real Estate Construction Breakfast Meeting
 Committee on Title and Transfer Breakfast Meeting

8:00 a.m. Registration – Outside Parlor Room

8:15 a.m. – Noon General Session – Parlor Room

8:15 a.m. – 8:30 a.m.  Welcome and Introductory Remarks

  Benjamin Weinstock, Esq., Ruskin Moscou Faltischek, P.C., Uniondale

 David M. Schraver, Esq., President, New York State Bar Association, Nixon Peabody LLP, Rochester

8:30 a.m. – 9:20 a.m. 1031 Exchanges (1.0 Professional Practice)
A thorough discussion of IRC Section 1031 Exchanges, including Forward 1031 Exchanges, 
qualified like-kind property, the role of the Qualified Intermediary, Reverse Exchanges, Construction 
Exchanges, LLCs, Corporations and Partnerships, state and federal law updates and the impact of 
Tax Reform on Section 1031, will be presented by experts in the field.

Speakers: S.H. Spencer Compton, Esq., First American Title, New York City
 Michael S. Brady, Esq., Riverside 1031, LLC, Kings Park
 Hugh E. Pollard, CES, Vice-President, First American Exchange Company, LLC, Northbrook, IL

9:20 a.m. – 10:10 a.m. Consumer Financial Protection Bureau Mortgage Regulatory Updates for 2013 and 2014 
 (1.0 Professional Practice)

The Consumer Financial Protection Bureau (CFPB) has implemented sweeping mortgage regulatory 
updates that will have a direct and lasting impact on real estate practitioners. This presentation 
will discuss how these changes will play out. The discussion begins with an overview of mortgage 
servicing issues and then details updates in the arena of federal foreclosure protection. It also 
includes information on how the CFPB’s developments impact specific mortgage servicing issues 
such as mortgage modifications. The new sweeping rules on qualified mortgages will be addressed 
as well as some updates to loan officer compensation. The presentation concludes with the new 
TILA Rule of Appraisals.

Speaker: Daniel M. Shlufman, Esq., Classic Mortgage LLC, Maywood, New Jersey

10:10 a.m. – 10:20 a.m. Refreshment Break

10:20 a.m. – 11:10 a.m. Alternatives to Mortgage Foreclosure and What You Need to Know
 (1.0 Professional Practice)

A review of foreclosure alternatives will be presented, including refinancing under the Home 
Affordable Refinance Program (HARP), loan modification using the Home Affordable Modification 
Program (HAMP), use of special forbearance agreements, loan reinstatement, and short sales using 
the Home Affordable Foreclosure Alternatives Program (HAFA), and HAFA deed in lieu of transfers; 
and the role of the Federal Housing Finance Agency.

Speaker: Michael Adges, Esq., Law Offices of Michael C. Adges, Williston Park

S C H E D U L E  O F  E V E N T S

F O R  M O R E  I N F O R M AT I O N ,  G O  TO  W W W. N Y S B A . O R G / R E A L S U M M E R 1 3
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11:10 a.m. – Noon RPAPL 881 Entry Upon Neighboring Property for Construction (1.0 Professional Practice)
Construction in close proximity to a neighbor’s property poses special problems that may be 
overcome by using negotiated licenses or those obtained using Real Property Actions and 
Proceedings Law Section 881. This program will explore the competing interests of builder and 
adjoining owners, how to negotiate an effective license agreement, litigation issues and strategies 
if a Section 881 proceeding is needed, and insurance and practical concerns for the builder and the 
neighboring owner.

Speaker: Brian G. Lustbader, Esq., Mazur Carp & Rubin, P.C., New York City

1:00 p.m.  Golf – Mohonk Golf Course
Mohonk’s 116-year-old course is a shot-maker’s paradise. Like other early courses in America 
designed at the turn of the 19th century, the golf course has a strong Scottish infl uence. It was fi rst 
laid out by Mother Nature and Albert Smiley (Mohonk’s founder), along with two house guests, E.E. 
Schermerhorn and Mr. James Talcott. Mohonk’s golf course features undulating fairways that require 
you hit to fl at landing areas called bowls. The course protects itself with blind tee shots and uneven 
lies. Mohonk’s 19th century design is able to battle 21st century equipment.

  There is no charge for green fees for overnight guests. There is a cart rental fee and boxed lunch fee 
for a total of $38.00 per person. (Advance sign-up and payment is required) 
Golf Chair: Ken Block 

1:00 p.m. Hiking is back! Mohonk is a hiker’s paradise! Hike one or more of the many local trails.
Bob Hoffman will organize a family event and we’ll design a hike to fit the group’s ability. Please sign 
up on registration form, or email Bob for more information: bob@hoffnavlaw.com

6:30 p.m. – 7:30 p.m. Cocktail Reception – Pavilion
 Dinner is on your own this evening and is included in your Full American Plan room charge. 
 Reservations in Mohonk’s main dining room are recommended.

Saturday, July 13
7:30 a.m. – 8:15 a.m. Committee on Workouts and Bankruptcy Breakfast Meeting

8:00 a.m. Registration – Outside Parlor Room

8:30 a.m. – Noon General Session – Parlor Room

8:30 a.m. – 9:10 a.m. Lease Escalation Clauses, Operation, Computation (.5 Professional Practice)
Lease escalation clauses are often difficult to understand and greatly affect the economic impact of 
a lease negotiation for both landlord and tenant. Our program will explain the economic reasons 
for the lease escalation clauses, how they function, what the landlord and tenant obligations are 
pursuant to these clauses, how consultants are used by landlords and tenants to bill and review and 
challenge escalation charges, and explore alternatives to the escalation clauses in use today.

Speaker: Joel I. Binstok, Esq., York Consulting, New York City

9:10 a.m. – 10:50 a.m. Can’t We All Just Get Along? Commercial Real Estate Brokers and Lawyers at Work   
 Together (2.0 Professional Practice)

This panel will explore how real estate lawyers can best work together with the commercial real 
estate brokers engaged by their clients (property owners, landlords, and tenant/space users). Topics 
will include: (i) how to help your client find (and recognize) a top-notch commercial real estate 
broker who’s right for the specific task at hand; (ii) how to recognize and deal with a less-than-
sterling broker your client has already hired; (iii) contractually, how to engage and how to terminate 
a broker; (iv) what to expect from a competent broker; (v) how to ensure your client gets what’s 
been promised; and, in addition (vi) the panel will explore selected issues in the most common 
commercial brokerage agreements: (a) leasing agency agreements covering the leasing of buildings 
on behalf of owners and landlords; (b) tenant representation agreements; and (c) brokerage 
commission agreements. The panelists are Wanda Goodloe/CBRE-NYC, Andrew Herz/Patterson 
Belknap, Richard Sleasman/CBRE-Albany, Stacy Wallach/Pace Law School—who collectively have 
over a century of practical experience in this area.
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Speakers: Wanda N. Goodloe, Esq., Senior Vice President, General Counsel, New York Tri-State Region CBRE,  
 New York City
 Andrew L. Herz, Esq., Patterson, Belknap, Webb & Tayler, LLP, New York City
 Richard P. Sleasman, SIOR, President/Managing Director, CBRE, Albany
 Prof. Stacy Wallach, Pace Law School, New York City

10:50 a.m. – 11:00 a.m. Refreshment Break

11:00 a.m. – Noon  Ethics Update (1.0 Ethics)
This will be an interactive program using fact patterns derived from recent cases and opinions. 
Chocolate will be provided.

Speaker: Anne Reynolds Copps, Esq., Law Office of Anne Reynolds Copps, Albany

1:00 p.m. Tennis – Two courts have been reserved for those who wish to play. No fee is charged for overnight   
 guests. Just bring your rackets, tennis balls and enjoy your game. 
 Tennis Chair: John Privitera (Sign up on meeting registration form)

1:00 p.m. Disc Golf - Learn one of the world’s fastest growing sports on Mohonk’s own 18 basket disc golf 
course. Fun for the whole family. (Think ball golf, but substitute a Frisbee-like disc instead of a ball, 
thrown into a basket). Bob Hoffman will conduct a beginner’s clinic and supervise play on the newly 
designed Mohonk course. No cost - Loaner discs available. Please sign up on registration form, or 
email Bob for more information: bob@hoffnavlaw.com

2:00 - 4:00 p.m. Geology Tour – Join Naturalist Michael as you explore the wonders and mysteries of the local   
 geology. Approximately 2 miles. Moderate pace. Meet on the Lake Porch. No charge. 
 (Sign up on meeting registration form)

2:00 - 4:00 p.m. Fly Fishing - (2 hours - $108 per hour per person). Fly fishing is the art of fishing using a rod,
reel, line, and a lure specifically designed to resemble a fly and its activity. The first hour will be on 
land where fly fishing expert Bert Darrow will teach you how to cast. The next hour Bert will take you 
on the water where you will actually fish. You can sign up for a one hour fly fishing lesson or 
both lesson and fishing on the meeting registration form. Fee is inclusive of equipment. Meet 
at the Information Summer House, which is next to the boat dock.

6:30 p.m. – 7:30 p.m. Cocktail Reception – Parlor Porch

7:30 p.m. – 9:30 p.m. Dinner – West Dining Room
Dinner Speaker: John Privitera, Esq.
 McNamee, Lochner, Titus & Williams, P.C.

Sunday, July 14
Departure - Breakfast is included in your Full American Plan room charge. Enjoy!
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The New York State Bar Association’s Meetings Department has been certified by the NYS Continuing Legal Education Board as 
an accredited provider of continuing legal education in the State of New York. Under New York’s MCLE rule, this program will pro-
vide you with a total of 7.5 credit hours, consisting of 6.5 in Professional Practice and 1 in Ethics. 

DISCOUNTS AND SCHOLARSHIPS: New York State Bar Association members and non-members may receive financial aid to attend 
this program. Under this policy, anyone who requires financial aid may apply in writing, not later than two working days prior to the 
program, explaining the basis of his/her hardship and, if approved, can receive a discount or scholarship, depending on the circum-
stances. For more details, please contact: Lori Nicoll, New York State Bar Association, One Elk Street, Albany, New York 12207 or e-mail 
lnicoll@nysba.org.

Accommodations for Persons with Disabilities: NYSBA welcomes participation by individuals with disabilities. NYSBA is commit-
ted to complying with all applicable laws that prohibit discrimination against individuals on the basis of disability in the full and equal 
enjoyment of its goods, services, programs, activities, facilities, privileges, advantages, or accommodations. To request auxiliary aids or 
services or if you have any questions regarding accessibility, please contact Lori Nicoll at 518-487-5563.
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where that information is required.

•   Smart Formatting — Calculations are performed  automatically 
and intelligently. All pronouns and verbs are grammatically correct, 
paragraphs properly numbered.

•   Save Information — after completing a form, save the data you enter 
into an “answer fi le” and use it to automatically complete other forms.

•   Easy-to-Use — Dates and other information can be viewed through 
pop-up calendars and tables.  A “Find” feature allows you to locate 
any of the forms you need quickly and easily.

•   Comprehensive — Includes brokerage contracts; checklists; contracts 
of sale; contract addenda/riders; forms relating to contracts of sale; 
notes and mortgages; forms relating to loans, notes and mortgages; 
deeds; closing statements and forms; state and local tax forms.

PRODUCT INFO AND PRICES
CD Prices*
PN: 6250

NYSBA Members $603

Non-Members $706

Members
1 compact disc (single-user, annual subscription)
PN: 6250 • Annual Renewal $500

Non-Members
1 com pact disc (single-user, annual subscription)
PN: 6250 • Annual Renewal $588

Multi-user pricing is available. 
Please call for details.

*Prices subject to change without notice.

Free shipping and handling within the continental 
U.S. The cost for shipping and handling outside 
the continental U.S. will be added to your order. 
Prices do not include applicable sales tax. 

HotDocs® renewal pricing does not include 
shipping or applicable sales tax 
as charged by LexisNexis.
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ADDRESS SERVICE REQUESTED

Are you feeling 
overwhelmed?  
The New York State Bar Association’s Lawyer 
Assistance Program can help. 

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

We understand the competition, constant stress, 
and high expectations you face as a lawyer, judge 
or law student. Sometimes the most diffi cult 
trials happen outside the court. Unmanaged 
stress can lead to problems such as substance 
abuse and depression.  

NYSBA’s LAP offers free, confi dential help. All 
LAP services are confi dential and protected 
under section 499 of the Judiciary Law. 

Call 1.800.255.0569


