Domestic Abuse in Custody Cases:
Do Courts Really Care Enough?
By Esther M. Schonfeld
Domestic violence continues to be a prevalent problem that has a profound impact on family law. As such,
the attention paid to domestic violence in custody disputes is imperative. It is important that courts seriously
consider domestic violence a significant factor in custody
determinations. And, in fact, the New York courts are
mandated by statute to consider the impact of domestic
violence on the child in custody disputes.1 While it is well
settled law that the courts must consider the best interests of the child in making a custody determination,2 the
courts must consider the effect of domestic violence upon
the best interests of the child where allegations of domestic abuse are proven by a preponderance of the evidence.3
The legislative policy behind this statute sets forth
that “rather than imposing a presumption, the legislature
hereby establishes domestic violence as a factor for the
court to consider in child custody and visitation proceedings, regardless of whether the child has witnessed or
has been a direct victim of the violence.”4 In the matter of
E.R. v. G.S.R., 5 the Family Court Judge, quoting from the
legislative history of the statute, noted that the State Legislature “put it best” when it enunciated its policy stating,
in pertinent part, “A home environment of constant fear
where physical or psychological violence is the means of
control and the norm for the resolution of disputes must
be contrary to the best interests of a child.”
As set forth above, while the courts must consider
domestic violence in a custody determination, the burden
of proving the abuse can be a real challenge and is often
difficult for the victim to handle. Some cynics, both in
the mental health arena and the legal field, would argue
that incidents of domestic violence are sometimes exaggerated to bolster a custody claim.6 Sadly, some victims
are simply unable to prove their case. Others may have
sufficient evidence to prove their case but the court may
find their complaints are insignificant. Dr. Peter G. Jaffee,
a psychologist and renowned researcher, notes that cases
involving domestic violence are a special challenge for
Judges who may have compassion for or believe that the
batterer can change his or her behavior or that the child
would still benefit from a relationship with the batterer
no matter how dangerous the abuse was, or they may
simply be swayed by the passionate pleas of the abuser.7
In the Yves M. v. Mildred C.,8 the Family Court gave
little weight to the mother’s testimony regarding the
alleged domestic violence, finding that the mother’s
testimony “was broad and vague and there was no evidence to substantiate the mother’s claims that the father
committed a family offense against her.”9 The court took
judicial notice that the mother had filed for an order of
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protection the same time she filed for custody of the child
and the case was dismissed without prejudice. We don’t
know what really happened in that case. The mother was
unable to meet the burden of proof and she may have, in
fact, been using this domestic violence claim to bolster her
case. On the other hand, however, the fact that she was
unable to meet the burden of proof does not mean that
abuse did not actually occur—domestic abuse is by nature
often secretive. We will never know for sure.
In Mary E. v. Usher E.,10 the trial court found that
the mother’s testimony about physical violence was not
credible. In so holding, the court found the mother’s inconsistent statements, her failure to reveal her true assets
and source of income, and the motive for her decision to
live in a shelter for one year, among some of the reasons
for this conclusion. The court found credible, however,
the father’s claim that he had to exercise control over
finances due to the mother’s secreting assets, manipulation of finances and the fear she imposed on her children
regarding access to food.11 The forensic evaluator testified
that he did not believe that domestic violence took place
and the court found the forensic evaluator’s conclusion
that the mother alienated the affections of the children
toward the father to be valid. The court held that when
the mother’s actions were all taken in context, it appeared
that she falsely reported that she was a victim of physical abuse to gain entry into the homeless shelter in order
to obtain benefits at no cost. In conclusion, the court
awarded custody of the two minor children to the mother
but awarded the father full decision making authority for
medical and mental health issues.12 In this decision, it is
clear that this Judge took the issue of domestic violence
very seriously but the mother was simply unable to meet
prove her case. Justice Jeffrey S. Sunshine, in his decision, acknowledged, “even one (1) act of violence against
a spouse violates human dignity” and he further noted
that domestic violence “is damaging both to society, the
individual against whom the acts of violence were perpetrated and the family unit.”13
One issue that is facing victims of domestic violence
is that some courts and forensic evaluators are beginning
to look at both parents as equal partners having an active
role in raising their child. While this is certainly very
beneficial and a long-awaited positive development for
both fathers and children, it can have a negative impact
on victims of domestic violence. This is a drastic change
from long ago. Historically, the placement of children in
relation to their parents has varied. When the English
Common Law system was established, it was common
for children to essentially be considered property of their
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fathers and since women were not granted the right to
own property during that time, custody went to the fathers.14 The common law “tender years doctrine,” a legal
principle which has existed in family law since the late
nineteenth century, presumed that during a child’s tender years, the mother should have custody of the child.15
The tender years doctrine was also frequently used in
the 20th century until it was gradually replaced towards
the end of the century by the “best interests of the child”
standard. More and more expert testimony was being
presented by child psychologists regarding the negative
impact of presuming that one parent is more fit than the
other as a matter of law. Research showed that children
need a significant relationship with both parents in order
to survive the emotional impact of divorce and continue
to thrive thereafter.
Today, sole custody awards are giving way to joint
custody or parenting plans.16 This is because of the belief
and desire that children should keep and maintain strong
relationships with both parents whenever possible. Thus,
the “tender years doctrine” was replaced with the notion
that both parents play an important role in a child’s development and the best interest of the child became the
paramount concern. Since both parents are beginning to
be viewed as having equally important roles in a child’s
life, there is a strong push in settling divorce cases for
both parents to share joint legal and sometimes, shared
parenting. For some, this is great news, but for those victims of domestic violence, this is another obtrusive hindrance. Joint custody and/or shared parenting plans are
not a viable option in a case with domestic violence. The
fact is that domestic violence not only makes joint custody a bad idea, but potentially places all of the family
members at risk. According to Peter Jaffee, Nancy Lemon
and Samantha Poisson, the presence of domestic violence in a custody dispute “demands a different analysis
and distinct interventions by Judges, policymakers and
mental health professionals.”17 There is a good reason
why domestic violence cases must be treated differently,
as shared or joint custody is particularly harmful to children when one of the parents is an abuser. Where there
is a history of domestic abuse, parents cannot be advised
to simply “put the past behind.”18 A parent cannot coparent with an abuser because it is unsafe to challenge
him or her and compromise is impossible when there is
unequal power. Parenting access and custody plans must
safeguard both the well-being of the mother (or father,
as the case may be) and the children. Citing Dr. Janet
Johnson, a renowned expert in this area, Jaffee, Lemon
and Poisson state that the notion of joint custody in these
cases must be abandoned and replaced with specific custody and visitation plans.19 Judicial authorities strongly
urge against an award of joint custody in custody disputes where domestic violence is an issue.20
One of the challenges that victims of domestic abuse
often face is getting the court to take them seriously, es-
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pecially as many abusers completely deny the allegations.
The fundamental problem, too often missed by courts, is
that abusers are willing to see their children harmed in order to maintain what they believe is their right to control
or punish their partner. Not all judges fail to understand
the dynamics of domestic violence, and more and more
are taking this issue very seriously, as is evidenced by a
recent case in Essex County, New York.
In Rutz v. Rutz,21 the Family Court, Essex County,
made a bold and important statement relating to domestic
abuse when it awarded sole custody of the parties’ two
children to the mother, stating, “The effect of domestic violence by the father against the mother is of deep concern
to this court, particularly in its pervasive effect upon the
development of the parties’ children and the children’s
relationship with the mother.”22 In Rutz, among a laundry
list of the father’s abusive behavior toward the mother
and the children, there were two incidents of domestic
violence which involved police involvement, the children
had been modeling the father’s disrespectful and insulting behaviors towards the mother, and the father had
exhibited poor parental judgment when he had the children pray for a reconciliation and alienated the children
against the mother. In awarding the mother sole legal
and physical custody of the children, the court reasoned
that “the effect of any alleged domestic violence upon the
children is a factor that must be conserved, among others, in custody cases.”23 Interestingly, in response to the
father’s presentation at trial of several witnesses to vouch
for his “good character,” the court noted, “It is intrinsic
to the nature of domestic violence based relationships
that the controlling and harmful behaviors accompanying
such abuse are often limited to inside the four walls of the
home, and remain a secret to on lookers.”24 It is encouraging to see a judge who understands the dynamic of an
abusive relationship and who did not fall into the trance
of a seemingly charming manipulator.
Similarly, in an earlier case, Felty v. Felty,25 the Appellate Division, Second Department, affirmed the lower
court’s award of custody to the mother, finding that the
Family Court properly found that the domestic violence
perpetrated by the father upon the mother “demonstrates
that the Mother is better suited to provide the children
with moral and intellectual guidance.”26 The Appellate
Court reasoned that the Family Court, which had the
benefit of observing the witnesses first-hand, credited the
mother’s allegations of domestic violence by the father
and found that his denials of domestic violence toward
the mother “lacked veracity.”27
The process by which custody decisions are reached
is similarly significant in cases involving domestic abuse.
It is typical that the same power dynamic between the
spouses exhibited in the marriage and home will carry
though to their custody proceedings. As matrimonial
and family law attorneys, we often encourage the couple
to consider mediation as a constructive alternative to
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traditional litigation. As expressed in the New York State
Bar Association, Task Force on Family Court: Final Report, “one of the most potentially beneficial Family Law
initiatives in recent years has been the establishment and
expansion of mediation, as well as other alternate dispute
resolution programs.”28 The report made a recommendation to continue to expand and fund mediation programs
to the benefit of all families. However, it strongly cautioned against using mediation in circumstances involving domestic violence.29
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Judges, attorneys, mediators, clergy, and all decisionmakers must exercise great caution in assuring that firstly, the process by which the custody arrangements will
be made is fair and balanced and in avoiding awarding,
agreeing to or even suggesting sole custody or shared
parenting to perpetrators of domestic violence. Sensitivity toward the unique issues and challenges presented in
domestic abuse cases is of paramount importance to a fair
disposition. Both parties must be represented by strong
and knowledgeable representatives who can advocate
for them in an adversarial scenario and not mediation.
A far-reaching and forward thinking plan must be put
into place so as to insure the safety and well-being of all
parties while preemptively leveling the playing field for
future custody questions that might arise. It is imperative that we do everything we can to protect the children
and the victims of domestic abuse so that they can move
forward with their lives as survivors and not be further
victimized by an unsympathetic or flawed system.
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