A “Sweet 16” Primer on the “SUNY Cap”
By Hon. Richard A. Dollinger and Hillary E. Panek
The Sweet 16: every college basketball coach’s dream.
But, there’s another “Sweet 16” for divorcing parents
of college-bound students—the “Sweet 16 Steps” to better
use of the often-uttered, seldom artfully utilized or thoroughly understood “SUNY cap.”
The phrase, well-familiar to matrimonial practitioners,
refers to the attempt to limit a parent’s college education
contributions to the amount of costs charged at the State
University of New York (SUNY). Although frequently
suggested by counsel, the concept has pitfalls aplenty for
clients and attorneys alike.

The Courts’ “Pro-Child” Approach to College
Obligations
While parental funding of a child’s college education
is not mandatory in New York, the courts have, nonetheless, transformed the state’s broad child support obligations into a child-friendly approach to parental obligations
to finance a college education. The Legislature has directed
courts to order a parent to contribute to a child’s college
education, dependent on the circumstances of the case
and abiding by the child’s best interest.1 In implementing
this Legislative command, the courts, as demonstrated in
Tishman v. Bogatin,2 have even ordered parents to cover the
costs of expensive private colleges, if justified by the parent’s background and resources.
In the face of this expansive pro-child approach, parents often seek to define their own obligations for college
education costs by invoking the “SUNY cap” in agreements or stipulations. The “cap” sets an upward limit on
the total combined contribution of parents to each child’s
college costs. Some rules of thumb are then essential.

The “Sweet-16” Steps
1. An ill-defined reference to the “cap” can cause complications. The tuitions—and other costs—at New
York’s public universities varied significantly in
2013: the tuitions at the University at Buffalo, SUNY
Geneseo, and SUNY Oswego were $10,182.75,
$2,935, and $4,315.50, respectively.3 Therefore, the
“cap,” if inserted into a separation agreement,
should specify the exact SUNY college to which the
cap will be referenced.
2. Practitioners should specify whether the “cap” applies to tuition at the time of the agreement or at the
time the child applies: with escalating tuitions, even
in the state system, the future consequences for parents could be substantial.
3. Parents need to understand that if the cap is merely
tuition, then neither parent will be obligated to contribute anything to room and board, fees and other
college costs, which, in the state system, can escalate as fast as tuition.
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4. If parents choose the SUNY cap in their agreement,
there is no case law suggesting that a court could
override that provision and impose a more expensive financing option on the parents. New York
courts have enforced the agreed SUNY cap, even
after the child has enrolled in a higher cost college.4
The appellate divisions have also imposed SUNY
caps, on appeal, when lower courts, without reliance on an agreement, declined to cap college costs.5
But, practitioners who blithely insert language leaving the question to “another day” or stating that the
couple will pay “according to their means,” may
find that a future court orders a parental contribution to college costs in excess of the SUNY cap.
There is no judicial rule favoring a SUNY cap, and
the Second Department has held that any presumption of its applicability is inconsistent with the broad
“parents-should-pay-tuition” concept enshrined in
the Domestic Relations Law and the common law of
New York.6
5. Any parent, under an agreement with a broad command to “pay college costs,” who seeks to impose a
SUNY cap on his or her soon-to-be college student,
should seek court intervention well in advance of
the student’s enrollment. When the child is already
enrolled at a private college, a parent may find it
impossible to have a court interpret general college
support language to limit expenses to a SUNY cap.7
6. Parents may often fund Uniform Gift to Minor Act
accounts or other tax-deferred college accounts (e.g.,
state 529 accounts) for their children and seek to
use those available funds to cover their contributions to the SUNY cap. However, at least one court
held that, unless the agreement “unambiguously”
provided that the already accumulated funds could
be credited against the parental contribution, the
parental contribution could not be reduced by these
already funded accounts.8 Any parent who already
has these accounts created at the time of the divorce,
or who seeks to fund such tax-deferred accounts after the divorce, should carefully review the scope of
the language in any judgment or separation agreement before utilizing these devices, as absent specific language sanctioning the use of these tax-deferred
funds to reduce parental out-of-pocket costs, these
accounts will likely inure solely to the benefit of the
child.
7. Parents should also specify whether student loans
reduce the parental contributions to the SUNY cap.
Numerous New York courts have required parents
who undertake a general obligation to “pay according to their means” or “their then ability” to pay for
loans incurred by a student, even though the underlying agreement never required it.9 Any ambiguous
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language describing the allocation of student loans
in an agreement will, in New York’s pro-child
environment, be interpreted against the parent
and result in the parent covering their child’s loan
obligations.
8. Practitioners should be alert to a lack of specific
language on pre-college expenses under the SUNY
cap—the ever present fees, application costs and
testing fees for college entrance. These fees, which
can be sizable, can easily be read into a broad
agreement to “pay college costs,” and the parents
may face additional costs even before the child is
admitted to college.10 If parents seek to curb their
contributions to these costs, the courts will need
specific language to justify excluding them.
9. Parents in their agreement must exactingly specify
whether gifts or scholarships inure to the benefit of
the child or reduce the parental contribution. This
court recently held that a tuition benefit, obtained
through the father’s second wife, inured solely to
the benefit of the child and did not offset either
parent’s obligation to finance college expenses
when they had agreed to a SUNY cap.11
10. In considering the SUNY cap, the parents and
practitioners should be alert to a potential “Rohrs”
credit, which may permit the parent paying support to a dollar-for-dollar reduction in child support payments equivalent to the room and board
expenses paid by him for each child residing away
from home while attending college.12 The credits
are optional and only applied to a parent’s outof-pocket costs.13 The parents could agree that the
payor spouse is entirely responsible for the room
and board expenses, up to his share of the SUNY
cap, an allocation which could maximize the
payor’s “Rohrs” credit. The “Rohrs” credit is not
unlimited: even if the credit is granted, the reduction in support should not drop below the floor of
support for any remaining non-college children or
children who are not yet emancipated.
11. Failure to provide for a “Rohrs” room and board
credit against the child support obligation in the
parties’ Agreement will prohibit a later claim by
the payor that the credit should be awarded.14
12. In many cases, costs under the SUNY cap are often
divided pro rata between the parents.15 Calculating
the pro rata contribution—if it is the only descriptive language in an agreement—can cause complications. Some courts have favored an “income
only” approach to pro rata contributions.16 While
parties may choose phrases like “available means”
or “then current resources” to describe how the
“pro rata” contribution is calculated under the cap,
these ambiguous phrases can require extensive
review of household incomes, assets and liabilities,
incomes or assets of new spouses, and contributions to or borrowings against retirement accounts
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to determine “available” resources.17 To avoid these
complications, practitioners should better define
what assets or whose income will be considered in
the pro rata calculation.
13. Parents should be alert to other anticipated costs
impacting the SUNY cap: summer school may not
be covered by a general college costs obligation.18
The now seemingly universal “semester abroad”—
with its added travel and accommodation costs—
may be covered, even though there is no New York
precedent on this issue.19
14. The parents’ obligation to finance any college expenses ends when the child turns 21, unless there
is evidence of an agreement to extend the college
obligation beyond that date.20 If the parents agree,
however, to a SUNY cap for “four years after high
school,” the obligation exists even if the child turns
21.21 If a child transfers for valid reasons or defers
education, the obligation to pay a SUNY-capped
cost to make the child eligible for graduation may
still exist after 21.22 If the parties agree to finance
“college education costs,” then a party seeking to
stop paying at age 21, even though the child has
not graduated, may have the burden to prove, by
parol evidence or express language, that the parents
sought to limit college costs to something short of
graduation.23 If parents have taken steps to plan
for financing college costs—e.g., funding savings
plans—the courts will likely find an obligation to
spend accrued funds for college and a further obligation to supplement those funds, even if there is
no agreement.24
15. Regardless of whether the SUNY cap is utilized,
practitioners should never allow anyone to guarantee paying education costs “beyond the high school
level.” One parent agreed to that language in his
separation agreement. When he tried to introduce
parol evidence that he never intended to fund his
child’s graduate school and medical school costs,
the court would not hear the evidence and told him
to start writing checks.25
16. Federal tax credits should be a factor in allocating
college costs even under a SUNY cap. Section 25 (A)
of the Internal Revenue Code (26 U.S.C. § 25A) provides for two different higher education tax credits—the “Hope Scholarship Credit” under Section
25(A)(b) and the “Lifetime Learning Credit” under
Section 25(A)(c).26 These college tax credits generally go to the primary residential parent but if the
non-residential parent is paying the substantial portion of college costs, an agreement should consider
allocating the dependency exemption—and the tax
credits to the extent permitted by the Internal Revenue Code—to the non-residential parent during the
child’s college years, or at least divide the benefit of
those credits between the two parents.
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Conclusion
The SUNY “cap,” thoroughly considered, is a “slam
dunk” way to cap college expenses for cost-conscious parents facing divorce. Practitioners would be well advised to
“pick” the cap and “roll” it, thoughtfully, into their separation agreements to shelter their clients from increased college costs in the future.
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