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PRESIDENT’'S MESSAGE

Pro Bono: Serving the Public,
Making a Difference

ational Pro Bono Week is
October 20-26. Launched in
2009 by the ABA, the goal

of the week-long celebration of pro
bono is threefold: (1) to recognize the
significant contributions made by
thousands of attorneys who serve the
public by performing pro bono legal
services; (2) to educate the public and
the legal profession about the ever-
growing unmet legal needs of low-
income people; and (3) to encourage
more attorneys to volunteer.

The Albany Kkick-off celebration,
held on Friday, October 18, recognized
area judges who have made signifi-
cant contributions to pro bono. Hon-
orees included retired U.S. Magistrate
Judge George H. Lowe, co-chair of
the NYSBA President’s Committee on
Access to Justice; Hon. Christine Clark
(Fourth Judicial District); Hon. Gary
Stiglmeier (Third Judicial District);
Hon. Richard Littlefield (U.S. Bank-
ruptcy Court); and retired Justice of the
Supreme Court George Ceresia (for-
mer Administrative Judge of the Third
Judicial District). Chief Judge Jonathan
Lippman was joined by representa-
tives of the Albany Law School Pro
Bono Society to present the awards.

On October 24, the NYSBA will
join with the Honorable Fern Fisher,
Deputy Chief Administrative Judge
for the Civil Courts and Director of the
Access to Justice Office of the Courts,
representatives from the New York
City Mayor’s Office, and the leaders of

the New York County Lawyers Asso-
ciation at NYCLA's headquarters to
recognize the pro bono contributions
of New York City attorneys.

We again congratulate those mem-
bers of the State Bar Association who
participated in the Empire State Coun-
sel program. Initiated by Past Presi-
dent Mark Alcott, the Empire State
Counsel program recognizes members
who have performed 50 or more hours
of pro bono service in the preceding
year. In 2012, 1,606 NYSBA members
enrolled in this program and donated
294,218 pro bono hours.

President-elect Glenn Lau-Kee, Past
President Vince Doyle and I are par-
ticipating in the Chief Judge’s Hear-
ings on Civil Legal Services in the
four Judicial Departments. Starting in
September and continuing through
October, these hearings include topics
such as the impact of legal services
funding on meeting legal needs of the
poor and those affected by natural
disasters, understanding the economic
and social consequences of the lack of
sufficient legal services, and exploring
the potential for reducing unmet legal
needs. It is estimated that less than
20% of the legal needs of low income
New Yorkers are currently being met.

Just as an indigent defendant in a
criminal case cannot be assured of a
fair trial unless counsel is provided,
indigent parties in civil cases who
appear in court without a lawyer can-
not be assured of a fair hearing in

matters involving basic issues such as
family matters, housing, health care,
subsistence income or domestic vio-
lence. In this year, we celebrate the
50th anniversary of Gideon v. Wain-
wright and on October 3 we hosted a
Civil Gideon Law School Symposium
in which all New York law schools,
plus the Rutgers, Seton Hall and Yale
law schools, participated by linking
electronically to the NYSBA for the
first half of the event.

By encouraging and supporting pro
bono, advocating increased funding for
civil legal services, and advancing the
concept of “Civil Gideon” (the right
to legal representation in civil cases
involving life’s necessities), the State
Bar continues its commitment to access
to justice. Thanks to all our members for
helping to make justice for all a reality.

This month, we also celebrate the
50th anniversary of New York’s Civil
Practice Law and Rules. This issue of
the Journal is devoted to a discussion
of the history and development of
those rules and their status in prac-
tice today. We hope you will find this
background on the evolution of the
CPLR interesting, and we thank our
contributors to this special issue for
their excellent work. |

DAVID M. SCHRAVER can be reached
at dschraver@nysba.org.
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The 50th Anniversary
of the CPLR

By David Paul Horowitz

month’s Journal to join our celebration of the 50th

anniversary of the CPLR. Effective September 1, 1963,
New York replaced the Civil Practice Act (C.P.A.), which
had served as New York State’s code of civil procedure
since 1921, with a new code titled the Civil Practice Law
& Rules (hence, CPLR).

This anniversary issue contains reprints of previous
Journal articles addressing the CPLR, and new articles
as well — ranging from a piece on the progress of the
committee that drafted the CPLR to a look at whether
the CPLR is still relevant given the changes in technology
and practice in the past half century.

We open with an article titled “Revision of New York
Civil Practice,” which provided an update on the progress
being made in the process of drafting a new code of civil
procedure. First published in the Journal in 1958 (then the
N.Y. State Bar Bulletin), the article was written by then
Columbia Law School Professor Jack B. Weinstein (now
United States District Court Judge of the Eastern District
of New York), the captain responsible for steering the
draft code through the dangerous shoals that threatened
to capsize it. I think it is fair to credit Judge Weinstein as
the “father” of the CPLR. What is most remarkable to me
is that this achievement, which would be the pinnacle of
any lawyer’s professional life, came at the beginning of
Judge Weinstein's career; it turned out to be but one of
many stellar accomplishments.

The second article, “Happy Anniversary to the CPLR,”
is written by Pace Law School Professor of Law Jay C.
Carlisle, one of the leading authorities on, inter alia, New
York Civil Practice (and, on a personal note, my teacher,
mentor, and friend). Professor Carlisle gives us a lively
and informative historical perspective of the long, and at
times fraught, process of delivering the CPLR. That the
code was ever enacted seems, with the benefit of 20-20
hindsight, remarkable.

Next is “CPLR Provided Escape From Common Law
Technicalities,” which first appeared in the Journal in

It is with great pleasure that I welcome readers of this

2001. Written by the Dean of New York Practice, Albany
Law School Professor (now Emeritus) David D. Siegel,
the article brings readers from the enactment of the CPLR
through many of the seismic changes that have occurred
throughout the statute’s life, including the switch to
commencement by filing, expansion of disclosure, and
the rise of arbitration.

“The Emergence of ‘E-Service’” Under CPLR 308(5)”
by John R. Higgitt, Esq., principal court attorney-referee
to Administrative Judge Douglas E. McKeon, traces the
evolution of alternate means of service under CPLR
308(5), from early experiments with alternative methods
of mailing and service upon individuals not expressly
provided for by CPLR 308(1)—(4), through service by email
and beyond. A frequent contributor to the Journal, John
Higgitt has earned his place alongside the preceding legal
luminaries, and I am fortunate to count him too as a friend.

Then, two Burden of Proof columns. One, a reprint
of the January 2010 column titled “CPR for the CPLR,”
discusses a number of factors that make the relationship
between the bench and bar, on the one hand, and the
CPLR, on the other, a complex and often frustrating one.
The second, and final piece on this topic, is a new column,
“DNR for the CPLR?” considering three alternative paths
forward in the 21st Century: maintaining the status quo,
retirement or remodeling.

We close the celebration on a lighter note with a
reprint of Professor Siegel’s essay “To Fly, or Not to
Fly...,” about how the CPLR got him flying. This piece
delighted Professor Siegel’s then-current and former
students when it was published in the Journal in 2005, and
we hope it brings a smile to your face.

So, whether you pick up this issue with a pre-
disposition to praise the CPLR or to bury it, I hope you
will share my enjoyment in our contributors’” articles. W

DAviD PauL Horowitz (david@newyorkpractice.org) writes the “Burden
of Proof” column for the Journal. He is guest editor of this issue.




Jack B. WEINSTEIN is a United
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on June 28, 1958.

Revision of New York

Civil Practice

By Jack B. Weinstein

the work being done on revision of the Civil Practice

Act and Rules of Practice by the Advisory Committee
on Practice and Procedure. For, ultimately, the success
of this enterprise will depend upon the Bench and Bar’s
interest, understanding and support.

Many of you know what we are doing and many of
you have helped us by suggestions as well as by friendly
expressions of support. But I will have something to say
about the genesis of our work and our mode of operation
to those who are unfamiliar with it.

The Temporary Commission on the Courts, during
its first two years, held hearings and conducted confer-
ences throughout the state soliciting suggestions for the
improvement of the administration of justice. On one
subject there was a consensus. New York civil practice
was in need of a thorough overhaul.

This opinion took account of the fact that since the
Field revision of 1848 the history of change in this state
has been one of constant accretion of provisions with
many fine details but without successfully dealing with
the practice as a whole in order to provide an integrated
procedure, set out in clear language, designed to vindi-
cate substantive rights as cheaply and quickly as possible.

The Throop code of 1880 was little more than a recodi-
fication of the mass of detailed provisions added since
1848. Judge Rodenbeck, working in the first and second
decades of this century, did provide a simple draft. His
tour de force was admired by many reformers, but the
legislature rejected it.

Iam most grateful for this opportunity to tell you about

12 | October 2013 | NYSBA Journal

The revision of the early 1920’s made little change of
substance or language — it was essentially a shifting of
the Code sections into the Consolidated Laws, a new act
and rules. There were, of course, admirable provisions
introduced into the practice. Noteworthy were those on
joinder of parties and summary judgment, modeled upon
the English practice.

Momentum for reform did develop, partly as a result
of the work of the Commission on the Administration of
Justice, and in the mid-thirties the Judicial Council was
organized. Its procedural studies are excellent and many
of its proposals were adopted. But, as you know, the
Council restricted itself to amending individual provi-
sions and worked in relatively small areas. Without any
denigration of the superb job done by the Council, its
efforts can, because of its limited terms of reference, be
characterized as “patchwork.”

I think that the situation was summarized yesterday
when our Chief Judge told us that Court of Appeals Hall,
now over a hundred years old and last reconditioned
forty years ago, was beginning to crumble and needed a
through reconstruction. Substitute the New York Practice
for Court of Appeals Hall and his words are still appro-
priate. (Any relation between Field and his builders of
practice and the convict laborers from Sing Sing who
quarried the stone for Court of Appeals Hall is, of course;
wholly allegorical.)

Early in 1955, the Temporary Commission on the
Courts appointed an Advisory Committee on Practice
and Procedure under the chairmanship of the late Dean



John F. X. Finn. He has been succeeded by Colonel Jack-
son Dykman, an outstanding member of the New York
Bar, and a former President of this Association. Other
members of the Committee are: your President, S. Hazard
Gillespie, Jr.; Professor Samuel M. Hesson of Albany Law
School, past president of the Schenectady Bar Associa-
tion; former Federal Judge for the Eastern District Harold
M. Kennedy; Professor John W. MacDonald of Cornell
Law School, chairman of the New York Law Revision
Commission; James O. Moore of Buffalo, former Solici-
tor General of New York State; and Gilbert Hughes of
Utica and George Coughlin of Binghamton, two very
sound and experienced practitioners. This representa-
tion of upstate and downstate practitioners insures full
consideration of the problems of every geographic area
as well as every specialty. When we began our discussion
of the jury, for example, the reaction of Messrs. Coughlin,
Hughes and Moore was immediate and forceful that,
“Our people upstate don’t want any diminution of the
right to jury trial.” There was no dispute on the matter
because everyone on the Committee shared this view.

I have been honored by being appointed reporter to
the Committee. We now have a staff of three full-time
people with outstanding academic and professional back-
grounds who work at Columbia Law School, using office
space supplied by the school. At their head is Dan Distler,
a former individual private practitioner. Harold Korn
clerked for Judge Stanley Fuld of the Court of Appeals
and Milton Schubin clerked for Federal Judge Irving
Kaufman. Other attorneys of varied experience and fine
scholastic background have worked with us and we also
receive the assistance of some of the most competent
third-year students at the Law School on a part-time
basis.

In some specific areas we have had the help of profes-
sors of other law schools: Louis Prashker of St. John's,
Thomas E. Atkinson of N. Y. U., David R. Kochery of
Buffalo and Louis R. Frumer of Syracuse have been of
great help.

Our method of work is this: we first review the New
York statutes, cases and literature in the particular field
and the experience of other jurisdictions, and confer
among ourselves and with outside specialists. The staff
then decides in a preliminary way how they think the
first draft should be written. After working back and
forth through successive drafts, a first mimeographed
draft with notes is submitted to the Advisory Commit-
tee for study. Then, at monthly meetings, the Committee
goes over it word by word.

On the basis of this discussion, a second draft is drawn
up with notes, and again submitted for the approval of
the Advisory Committee. This continues until a final
preliminary draft satisfies the Committee in every detail,
and only then is it printed in a preliminary report. This
Committee is no rubber stamp group. It has required as
many as half a dozen separate drafts before it was willing

to permit publication. Each of our published drafts and
reports are plainly marked “preliminary” and “tentative”
to make it clear that, while they represent the Commit-
tee’s current thinking, they are not definitive. They are
published now to precipitate your comments, criticisms
and suggestions.

Our first preliminary report, published last year,
covered venue, parties, joinder, pleading, summary judg-
ment and disclosure. It was distributed to law libraries,
judges, bar associations and to any attorney who asked
for it. There are still some copies of this report and if
those of you interested in receiving one will write to me
at Columbia, we shall be delighted to place you on our
mailing list. Our second report is in the hands of the
state printer. Much of it has been published in Pamphlet
Number 7 of the 1958 McKinney Session Law News.
Incorporated in this second report are drafts on jurisdic-
tion; statutes of limitation; evidence; arbitration; appeals;
service, form and filing of papers; motions generally;
pre-trial conferences; oaths and affirmations; trial, gener-
ally and by court, jury and referee; trial motions; infants,
incompetents and poor persons; and actions against a
body or officer.

The abolition of the Temporary Commission, which
had supplied funds — but which gave the Advisory
Committee complete freedom in its deliberations -
made us fearful that the work would have to be termi-
nated. However, the legislative leaders and particularly
Speaker Heck and Senator Mahoney were most gener-
ous in finding funds to permit the job to continue after
the legislative session ended. Our financing has been
undertaken by the legislative fiscal committees under
Senator Erwin and Assemblyman MacKenzie. Both of
these latter gentlemen have been most helpful. My fail-
ure to mention by name the many others in government
and practice who have given us encouragement and
assistance — and they included the Governor’s Counsel,
Judge Daniel Gutman - is due to lack of time and not
lack of gratitude.

We expect that, during this year, we will complete a
replacement for all of the C. P. A. and Rules except for
provisions affecting real property, matrimonial actions,
and a few special proceedings such as those for the
appointment of the committees of incompetents. We
should be in a position to present the entire work to the
1960 Legislature.

There have been some 30 bar association commit-
tees set up throughout the state to work on our printed
reports. It is contemplated that the Advisory Committee
will, on the basis of recommendations of local bar associa-
tions and you, as well as hearings throughout the state,
make revisions in its proposals in time, as I have already
indicated, to be submitted to the 1960 Legislature.

Before giving you some example of what we are doing
let me indicate what I think is the philosophy of the Com-
mittee doing this work:
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First: The test of procedure is the pragmatic one: does
it work to permit substantive rights to be vindicated
as quickly, inexpensively and justly as possible; is it
flexible enough to permit justice to be done when pro-
cedure gets in the way of substance.

Second: We ought to preserve what is sound in the
practice while taking advantage of the experience in
this and other jurisdictions. In other words, change
for change’s sake is as bad as avoidance of change just
because it’s new; accordingly, we are examining each
provision with our minds as well as our eyes wide
open.

Third: The language and organization of the practice
provisions should be easily understood so that the
lawyer and judge can readily determine what they are
supposed to do.

in the pleadings with a demand for a bill of particulars
(and there are 10,000 motions a year resulting from such
demands in the Supreme Court alone) with still more
appeals. He can then begin to use depositions, examina-
tions and notices to admit — which in part serve the same
purpose as the bill of particulars. The new readiness rules
give the laggard additional protection, for while these
preliminary skirmishings are going on, he can keep the
case off the calendar where, in many parts of our state, it
must thereafter languish for some time before advancing
to trial.

The Committee has devoted considerable attention to
the rules affecting litigation up to the time of trial. The
pleading problem has caused a good deal of needless
litigation with its concomitant expense and delay. The

There are no dreamers on the Committee, but

sound and experienced practitioners.

In some cases the very piecemeal improvements of
procedural devices over the years by the legislature and
by the courts to existing procedures served to complicate
matters. Let me cite two areas at the opposite ends of a
litigation where that is true.

In the area of enforcement of judgments, the same
assets of a judgment debtor may be discovered and
applied to the satisfaction of the judgment by four
complex and overlapping enforcement systems — execu-
tion, supplementary proceedings, statutory receivers and
judgment creditors” actions. Unfortunately, each of these
systems gives only the most cursory recognition to the
existence of the others. Thus, different systems of liens
and priorities and in some instances different exemptions
result from the different procedures. The provisions for
each enforcement device are diverse and overly techni-
cal and, in some instances, they are inconsistent. When
different creditors follow different procedures, the result
verges on utter chaos. Our unpublished drafts have faced
up to the problems in this field and we hope to provide
viable solutions.

In present procedures for shaping a case for trial —
pleading, motion and deposition-discover practice — there
has been a constant addition of “improvements” but no
real attempt to integrate them with existing practice.
Superimposing new devices on existing procedures has
created unnecessary steps, paperwork and expenses, as
well as excessive delays. A litigant bent on utilizing the
practice to its fullest extent for delay and harassment can
make a series of motions directed at putting the plead-
ings into technically acceptable form (with appeals to
the appellate division from each adverse ruling), then
make his motions directed at the substance of the plead-
ings, with more appeals, then try to limit the allegations
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New York concept that one must plead “material facts”
constituting a “cause of action” has created a great part
of the problem. Too much particularity in pleadings is
condemned as an attempt to plead “evidence”; too little
particularity becomes “conclusions.” In considering all
the recently reported pleading cases, we found many
motions to strike material that was too detailed and many
to compel pleaders to elaborate general statements. We
did not find a case definitely disposed of as a result of this
motion practice. Almost without exception, the pleader
was granted leave to re-plead correctly.

We have attempted to state more clearly the require-
ments of pleading, phrasing our standard in terms of
the particularity required. We hope thereby to avoid
the characterizations of “evidence” and “conclusions,”
while at the same time avoiding the lack of information
and the amorphous pleadings possible under the federal
rules. The Committee considers that the primary purpose
of pleading is fair notice to the parties and court of the
transactions or occurrences intended to be proved and of
the nature of the cause of action or defense.

In specific types of action the particularity required
can be stated explicitly. For example, there is no reason in
the average negligence case why a demand for the same
bill of particulars — normally a printed or mimeographed
form — must be made in every case. These particulars are
rightfully a part of the complaint. Having them at once
saves a full step with all its paperwork, and may well
increase the chance of early settlement and reduce the
need for discovery procedures. The proposed rules spec-
ify the details required in other specific kinds of cases —
contract and defamation, for example — which constitutes
the vast bulk of our litigated matters. This change will
enable us to propose abolition of the bill of particulars. In



this connection, it is interesting to note that New Jersey,
which adopted the Federal pleading rule, has now modi-
fied its rule (4:8-1) to require the serving of what amounts
to a bill of particulars with the complaint in a negligence
action arising out of the operation of a motor vehicle.

Our motion practice in New York, especially with
respect to motions designed to dispose of litigation at
preliminary stages, contains many obsolete and useless
provisions. The restriction of some motions to the original
papers while others may be made on affidavit is unneces-
sary shackle on practitioners and courts alike. Pleading
motions, except to clarify pleadings which are so vague
as to prevent response, are largely useless. Restriction
of summary judgment to nine enumerated grounds has
little justification today. It should not even be neces-
sary to await an answer before moving for summary
judgment in cases which are, for example, based upon
documents. The proposed rules attempt to afford a useful
motion practice, but at the same time restrict preliminary
motions to those which are essential or have some hope
of disposing of the litigation.

The most notable change proposed in motion prac-
tice is the abolition of the motion to dismiss for failure
to state a cause of action. For many years the Civil
Practice Act has stated that “the demurrer is abolished.”
Our Advisory Committee has proposed that this aboli-
tion take place at last. They have done so because they
consider that the pertinent question is not whether a
pleader has stated a cause of action, but whether he has
a cause of action. If he has a cause of action and has not
stated it clearly, in most cases his opponent is not preju-
diced or deceived. Experienced attorneys are reluctant
to use the motion in such a case, since its only result is
to educate a poor pleader. The courts in New York have
rightfully permitted such a litigation to proceed despite
weaknesses in the drafting of pleadings. The sanction
for failure to follow the rules on details of the complaint,
where there is a valid cause of action, should be assess-
ment of costs and not dismissal. If, on the other hand,
the pleader has failed to state a cause of action because
he has none, the appropriate remedy is a motion for
summary judgment which would be dispositive of the
case on the merits.

The proposed rules on disclosure before trial have
been drafted in an attempt to prevent overburdening our
courts and lawyers with a large number of motions. But
power is given the courts to prevent abuse and to closely
supervise deposition practice where the nature of the case
or the tactics of the attorneys require supervision. Techni-
cal distinctions in our present law, such as those between
witnesses and parties and between different types of
cases, have been largely abolished. We have come a long
way from the sporting-contest theory of litigation, and it
is the judgment of experience that when parties are aware
of all the facts, more cases are settled, the issues are more
clearly drawn, and trials are shorter.

We have also sought to reduce the number of interme-
diate appeals by permitting such appeals as of right only
in specified cases — those that require an appeal at once
because there is a substantial chance that it will end the
litigation or because fairness dearly requires a prompt
review. Permission for all other intermediate appeals will
be required. Here again we propose what we conceive to
be a sound solution avoiding the drawbacks of the pres-
ent New York rules permitting an excessive number- of
appeals from non-final orders and the federal rule rigidly
barring all such appeals.

Time and procedures for appeal have been made uni-
form in all courts.

The use of the appendix method has also been pro-
posed, to permit substantially shorter reproduced records.
The mimeographing of briefs and appendices, permitted
by our proposals, should still further reduce the cost of
appeals.

Changes such as those I have outlined can be accom-
plished without any modification of our institutions. No
new judges or clerks or courthouses are needed. Such
practical considerations are most important to us. Thus,
for example, we have not adopted the federal system
requiring issuance of summonses by a clerk of court and
service by a marshal. We had no hesitancy in rejecting this
procedure, for, whatever its advantages, such a change
would require addition of a whole corps of new public
employees. The so-called “hip pocket” filing system in
New York is retained because it works. Required filing
of papers patterned on the federal system would result
in increased burdens on clerks and necessitate a physical
expansion of storage facilities.

Some changes cannot be avoided, and some of them
may produce negative reactions from interested groups.

Some printers may, for example, oppose our provi-
sions permitting the use of shorter records and methods
of reproduction other than printing.

Some newspapers may be saddened by proposals in
our service rules for reducing the required number of
publications and their size.

Even some of our doctors may not care for our sim-
plification of the statute of limitations, which proposes
treating malpractice actions like other tort cases.

Sheriffs, marshals and constables may not ardently
embrace our abolition of unnecessary steps in execution
which require their services.

Process servers, too, may be critical of changes that
will reduce the expenses of personal service and thus
their income, under our proposal abolishing the order for
substituted service and utilizing the rule, widely used in
this country, permitting delivery to a person of suitable
age and discretion at the defendant’s home or business.
But they will not, we think, object to our erasing of the
distinctions between employees to be served in a domes-
tic and foreign corporation, and they may even acknowl-
edge the soundness of our removal of other impediments
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to the lawyer, such as the requirement that two county
officers be served in a suit against a county.

Lawyers themselves may feel that they have a vested
interest in their knowledge of some details of practice.
Section 347 of the Civil Practice Act — the dead man’s
statute — evokes a warm glow for those of us who have
spent time mastering it. Defective though it may be, one
does not readily cast out a long-time companion. The
Committee believes that the substitute proposed is a
sound one. It would permit the hearsay declarations of
the deceased as well as the testimony of the interested
witness to be introduced and require the court and jury
to evaluate this evidence in the light of inadequate cross-
examination and opportunity to contradict. This proposal
has worked exceedingly well in those states that use
it. Of course, if this change is adopted, the substantial
volume, Greenfield, A Treatise on Testimony under §347,
Civil Practice Act, formerly §829, Code of Civil Procedure
(published in 1923 and now badly in need of a two-vol-
ume revision), will have an interest only for the historian.

In addition to what I would call changes in the sub-
stance of procedure designed to increase the quality and
efficiency of justice, we have addressed ourselves to the
problem of rules versus act. Let me make it clear that
there is not the slightest desire on the part of the Commit-
tee to deny the legislature control over practice. We think
the New Jersey position that the legislature has no power
to control procedure is unsound; certainly it would be an
impossible position in New York, in view of our history
in the matter. On the other hand, much of the details of
practice might well be shifted to court-made rules, subject
to the supremacy of any inconsistent legislation and the
right of legislative veto.

In accordance with these principles, we have shifted
many provisions dealing with procedural details to rules,
leaving matters involving substantial policies in the Act.
Our printed drafts replace 536 sections of the Civil Prac-
tice Act plus 126 rules of civil practice with 61 sections
and 217 rules. An additional 32 sections of the C.P.A. have
been transferred to the Consolidated Laws, and seventy
sections of the Consolidated Laws have been amended.

Finally, there are what might be considered the aes-
thetic aspects of the draft. To some extent we have tried
to codify decisional law, which is supplementary to, and
even inconsistent with, the language of our present pro-
visions. Everywhere we have tried to simplify language,
clarify meaning, make treatment consistent and language
uniform, and consolidate subject matter so that an attor-
ney can quickly find the provisions bearing upon his
problem. We have been able to reduce verbiage drastical-
ly, primarily though excision of overlapping provisions.
The proposed draft of both act and rules should be in
the order of one half the length of the present provisions.
We have tried, too, to avoid the 3000-word, twenty-five
subdivision sections in the present act in favor of a more
consistent and easily understood organization.

16 | October 2013 | NYSBA Journal

In the course of revision we are, of course, chopping
out a good deal of dead wood.

Section 401 is one illustration of the type of piecemeal
amendment that has made the Civil Practice Act a con-
fusing and prolix document. The section provided that
a certificate of population to be introduced into evidence
must be attested by the Secretary of the Interior. In 1935,
the phrase “or the Secretary of Commerce” was added.
Apparently, someone had discovered that the Bureau-of
Census was under the jurisdiction of the Commerce
Department. The transfer of jurisdiction had actually
taken place in 1903. The provision was not only amended
thirty-two years late, but it permitted, and still permits,
attestation by the Secretary of the Interior, who has not
had this authority for the past fifty-five years.

One provision in the habeas corpus section has
remained untouched since 1829, despite the fact that it is
clearly inconsistent with a line of United States Supreme
Court decisions beginning after the war — I refer, of
course, to the Civil War.

I invite those of you who are troubled about the value
of the dollar to look at section 686, entitled “Levy upon
money.” It is there provided that a levy “upon current
money of the United States” must be paid over “as so
much money collected, without exposing it for sale.”
Perhaps I'm wrong in thinking we can do without such
a provision — they tell me a dollar is only worth about 50
cents today. The provision, incidentally, made some sense
in the post-Civil War greenback days when the sheriff
was required to sell gold coin. L. 1877, ch. 416.

If you are familiar with the common rule of construc-
tion, embodied in section 35 of the General Construc-
tion Law, that words in the singular include the plural,
perhaps a recital of the opening of section 699 will be
interesting:

Where an action to recover a chattel or chattels here-
after levied upon by virtue of an execution, or several
executions, or a warrant of attachment, or several war-
rants of attachment, or to recover damages by reason
of a levy or levies upon detention, sale or sales of
personal property hereafter made by virtue of an
execution or several executions, or a warrant of attach-
ment, or several warrants of attachment, is brought
against an officer, or against a person who acted by his
command or in his aid, if a bond or bonds or written
undertaking or undertakings indemnifying the officer
against the levy or levies, or other act or acts, has been
given in behalf of the judgment creditor or the several
judgment creditors, or the plaintiff in the warrant or
the plaintiffs in the several warrants, either before or
after the commencement of the action, the persons or
person or the several persons who gave it to them, or
the survivors if one or more are dead . . .

Let me conclude by frankly putting to you the major
problem our work faces. What I fear is that the scope of
the project and the immensity of the burden assumed on



your behalf by the Advisory Committee will cause the
project to fail; that the Bar will be too lethargic to stir
itself to the thought required if it is to evaluate what
is proposed. I have heard it said, “I am for this, but
most lawyers won't take the effort to think about these
questions. They prefer the difficulties of what we have
to something new that may be unsound.” What we are
doing should hold no terror for you. If you will only
take the effort to study what the Committee has done
and open your minds to the possibility of change you
will, I think, agree that what the Committee is proposing
is sound and workable, is conservative in the best sense
of that word.

There are no dreamers on the Committee, but sound
and experienced practitioners. Every word is tested
around the table by their collective experience. Repeat-
edly, in our discussions, the members will say, “I've
had a case involving so-and-so that created this or that
difficulty. Would this provision solve it?” or “This won't
work well because our clerks or our judges are faced
with such and such a problem.” In short, the Committee
is operating on the principle that the important thing
with a practice act and rules is that they work well.
Moreover, the lawyers on this Committee are well aware
that there is an advantage in using tools that lawyers
are familiar with where they have proven adequate to
their task.

I believe that this project can and will give New York
the sound, modern practice it needs. If the Bar, after
study, should reject it as not constituting an improvement,
we will be satisfied with that decision. If it should, how-
ever, be rejected because of the Bar’s lack of interest and
fear based upon ignorance, then the Bar will have done a
grave disservice to itself and to our system of justice.

We have been too long cowed by the Civil Practice
Act, by a monster of complexity created by us and for
us, so that no one dares — except on an ad hoc basis —
reexamine this creature that controls so much of what
we do. We now have in the drafts and studies prepared
by the Advisory Committee on Practice and Procedure a
unique opportunity to reexamine intelligently what we as
lawyers are doing. It seems to me that every bar associa-
tion in the state might well make this work the focus for
a major study by its committees, as well as for a series of
lectures and debates on this topic of procedural reform.

This is a subject on which only we lawyers and judges
can and should speak with authority. For, if we have any
special competence and responsibility, surely it is in the
procedures by which litigation is handled, the practice
under which our judicial system vindicates the substan-
tive rights of all the people of the state.

I submit as a major task of the New York Bar for the
years 1958, ‘59 and ‘60, the revision of New York civil
practice. |
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Happy An‘r"\iversary

A Joint Achievement of the Practicing Bar

and the Academy
By Jay C. Carlisle

Introduction

This September, we celebrated the 50th anniversary of
the Civil Practice Law and Rules of New York State. The
CPLR was the handiwork of the Advisory Committee
on Practice and Procedure, appointed in 1955 by the
New York State Temporary Commission on the Courts.
Under the leadership of the Committee’s reporter, then
Columbia Law School Professor Jack B. Weinstein, the
Committee members, which included former New York
State Bar Association presidents Jackson Dykman and
S. Hazard Gillespie, spent five years overhauling, revis-
ing and reforming the Civil Practice Act of 1920. This
remarkable joint venture between the practicing bar and
the academy involved thousands of hours of detailed
research, two full-day meetings a month, many public
hearings, hundreds of draft reports, extensive debate,
myriad hours of consultation with the bench and bar and,
in 1961, submission of a final report to the Legislature.
Although the Legislature did not adopt all of the Com-
mittee’s proposals, the CPLR was enacted and became
effective on September 1, 1963. This impressive docu-
ment is one of the nation’s oldest state procedural codes;
it is appropriate to review its origins and to salute those
involved in its creation.!
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Codification of Civil Procedure in New York State
Early procedural rules in New York were contained in
The Revised Statutes of 1827/1828. Part III consisted of
about 2,500 sections covering most of the substantive
and procedural law relating to courts and practice in the
Empire State.2 Modeled on William Tidd’s treatises on
British civil practice, it became known as the Tidd Revi-
sions.3

Twenty years after adoption of the Tidd Revisions,
the Code of Procedure of 1848 was enacted by the Legis-
lature.# This code was the work of three commissioners
who were appointed by the Legislature to revise and
simplify the rules and practice for the state’s courts.> The
Field Code, named in honor of its principal draftsman
David Dudley Field,® was further revised by these com-
missioners in 1850 but not adopted by the Legislature,
although the revision was adopted in whole or in part by
30 states in the nation and the federal court system.”

For the next 30 years the bench and bar of New York
vigorously debated the need for further procedural
reform. Many were critical of the Legislature’s failure to
implement the 1850 revision of the Field Code. The Leg-
islature passed a series of amendments to the Code until
it was a “conglomeration of petty provisions purporting



to reach into every nook and cranny of practice and lead-
ing to an intolerable rigidity.”8 Protest by leaders of the
bar led to legislative enactment of the Throop Revision,
which became known as the Code of Civil Procedure. It
consisted of a one volume accumulation of 3,356 detailed
sections.? This did not satisfy the bench and bar — it
merely provided stimulus for further procedural reform.

In 1913, the Legislature directed the Board of Statutory
Consolidation, chaired by Judge Adolph J. Rodenbeck, to
conduct a thorough reform of civil procedure.’0 In 1915,
the Rodenbeck Board proposed a set of 401 rules;!! this
was rejected by the Legislature in 1919.12 Thus, New
Yorkers were left with the 1880 Throop Revision, which
was characterized as a “patchwork” of disjointed laws
and rules.13

In 1920, the Legislature adopted the Civil Practice
Act.1 It made few changes in form or substance to the
Throop Revision and “was little more than a recodifi-
cation of the mass of detailed provisions added since
1848.”15 Momentum for change accelerated in 1938 with
the enactment of the Federal Rules of Civil Procedure but
the New York State Legislature had little interest in pro-
cedural reform. The Judicial Council, created in 1934,16
successfully sponsored piecemeal amendments to the Civil
Practice Actl” but “was confronted with an overwhelm-
ing complex of archaic and disorganized statutes . . . ;
the results of 100 years of constant petty amendment,
addition and relocation, frequently accomplished with
little regard for the whole.”18

The Advisory Committee on CPLR

Finally in 1955, the Temporary Commission on the
Courts, chaired by Harrison Tweed, appointed an Advi-
sory Committee on Practice and Procedure, naming
Fordham Law School Dean John EX. Finn as chair.19 After
Dean Finn's death, the Commission appointed as chair
Colonel Jackson Dykman of Brooklyn. Other members of
the Advisory Committee included S. Hazard Gillespie, Jr.,
of New York City; Professor Samuel M. Hesson of Albany
Law School; former Federal Judge Harold M. Kennedy;
Professor John W. MacDonald of Cornell Law School,
chairman of the N.Y. Law Revision Commission; James
V. Moore of Buffalo, former Solicitor General of New
York State; Gilbert Hughes of Utica; George Coughlin
of Binghamton; Austin W. Erwin, Jr., of Geneseo; Robert
W. Jamison of Albany; and William L. Lynch, former
Counsel to the Temporary Commission on the Courts.
Committee members were selected to ensure full repre-
sentation of upstate and downstate practitioners so that
“the problems of every geographic area as well as every
specialty”20 would be addressed. Professor Jack B. Wein-
stein (now a U.S. Federal Judge in the Eastern District of
New York) was appointed as reporter to the Committee.
He was assisted by a staff of full-time academics from
Columbia Law School, which included Daniel Distler,
Harold Korn, and Milton Schubin. Distler and Korn

later became law professors at the University of Buffalo
and Columbia Law Schools. The working staff received
help from Columbia professors Maurice Rosenberg, Paul
Hays, and Michael Sovern.2! Additional assistance in spe-
cific areas was provided by law school professors Louis
Prashker of St. John’s, Thomas E. Atkinson of N.Y.U.,
David R. Kochery of Buffalo and Louis R. Frumer of
Syracuse.?2

Reform Philosophy and Methodology
The Advisory Committee’s philosophy for procedural
reform was summarized by its reporter as follows:

First: The test of procedure is the pragmatic one: does
it work to permit substantive rights to be vindicated
as quickly, inexpensively and justly as possible; is it
flexible enough to permit justice to be done when pro-
cedure gets in the way of substance.

Second: We ought to preserve what is sound in the
practice while taking advantage of the experience in
this and other jurisdictions. In other words, change
for change’s sake is as bad as avoidance of change just
because it’s new; accordingly, we are examining each
provision with our minds as well as our eyes wide
open.

Third: The language and organization of the practice
provisions should be easily understood so that lawyer
and judge can readily determine what they are sup-
posed to do.23

Judge Weinstein and his academic working group
defined the tests of procedural reforms as pragmatic
ones. Does it work to permit substantive rights to be vin-
dicated as quickly, inexpensively, and justly as possible?
Is it flexible enough to permit justice to be done when
form gets in the way of substantives? Is it easily under-
stood and administered?24

The first issue for the working group was whether to
adopt in full or in part the Federal Rules of Civil Proce-
dure. Arguments for adoption in whole included that the
federal rules were relatively new; incorporated the best
practices of the states, including New York; had proven
successful in federal courts and courts of other states; and
offered the prospect of uniformity under New York state
and federal practice and the promise that practice courses
would be easier to teach in New York law schools.?>
Arguments against adopting the federal rules in their
entirety included their lack of coverage for many areas of
state practice such as venue, statutes of limitations, evi-
dence and enforcement of judgments.26 More important,
the Advisory Committee believed “their adoption would
have required a considerable increase in the number of
our [the state’s] employees.”2” The Committee decided to
adopt a hybrid approach.

Both uniformity of federal practice and retention of
New York practice, while entitled to considerable
weight, should . . . give way where we thought we
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could develop a better rule or a modification of a pres-
ent rule that would serve our purposes better.28

Thus, the Committee followed many New York rules
under the Civil Practice Act but tidied them up — both
in language and organization. If a federal rule or rule of
another state was better than New York’s practice, and
there was no appreciable difference between the two,
the working group gave nod to the federal rule.?? This
approach generated an enormous amount of work, as
evidenced by the group’s published notes.

The academic working group identified 10 key areas
of concern.

(1) easier acquisition of jurisdiction over parties out-
side the state; (2) free joinder of parties and causes
of action; (3) greater exposure of facts before trial;
(4) decreased emphasis on pleadings; (5) increased
disposition on the merits rather than on procedural
points; (6) increased responsibility of the courts to
force attorneys to prepare for, and expedite disposition
of, cases; (7) relaxation of the technical features in the
law of evidence and greater stress on probative force;
(8) increased power of appellate courts vis-a-vis trial
courts; (9) improved devices for the enforcement of
judgments; and (10) increased responsibility of judges
for administering an integrated system of courts and
procedure.30

tions, evidence, arbitration, appeals, service, form and
filing of papers, motions, pre-trial conferences, oaths
and affirmations, trial by court and jury and referee; trial
motions; infants, incompetents and poor persons; and
actions against a body or officer.33

The First Preliminary Report of the Advisory Commit-
tee, issued in 1957, was followed by succeeding interim
reports in 1958, 1959, and 1960. Each report contained
proposed rulings on various subjects and supporting crit-
ical statutes.3* The revision as finally proposed appears
in Advisory Committee on Practice and Procedure, Final
Report (1961) and in the Sixth Report of the Senate
Finance Committee for the Proposed Revision of the
Civil Practice Act and Rules (1962).35 The reforms of the
New York procedure were classified under three general
discussions: “formal rearrangement and manifold minor
revisions of the existing rules of procedure; transfer of the
principal authority for procedural rulemaking from the
legislature to the courts; and adoption of certain major
changes, notably broadened discovery machinery, the
pretrial conference restriction of interlocutory appeal and
some simplification of pleading.”3¢

Legislative Response
The Advisory Committee’s first reform was enacted with
minor revisions by the Legislature. The suggested new

Judge Weinstein and his academic working group defined

the tests of procedural reforms as pragmatic ones.

The academic working group’s method consisted first
of an examination of statutes, cases and literature in a
particular field and a review of the experience of other
jurisdictions. The group would confer and seek advice
from outside specialists and then would issue a first draft
to be edited and internally reviewed before submission
to the full Advisory Committee. After further discussion,
a record “tentative” draft was written and again submit-
ted to the Advisory Committee, which often required as
many as six separate drafts before authorizing publica-
tion. The Committee met for at least two full days every
month to discuss, debate, criticize, and revise the draft
reports. This exchange ensured a proper balance between
the academics and the practitioners.3! Each published
draft was marked “preliminary” and submitted to rep-
resentative members of the bench and bar for comments,
criticism, and suggestions. At least 30 bar associations
regularly received the drafts. The first preliminary report
was published in 1957; it covered venue, parties, joinders,
pleadings, and disclosure.32 The second report, published
in 1958, included drafts on jurisdiction, statutes of limita-
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provisions of the CPLR were adopted and set forth in a
logical and orderly sequence. This provided the bench
and bar with an organized recitation of New York proce-
dure and was an essential step for the continued reform
of the CPLR in the 50 years subsequent to its adoption.3”

The second reform objective, conferring a general
rule-making power on the courts, was almost completely
frustrated by the Legislature.38 The Advisory Committee
had proposed that the judiciary have primary power to
formulate and revise rules of procedure with the Legisla-
ture exercising supplemental authority.?® The Legislature
rejected this proposal which, in the opinion of one promi-
nent commentator, did procedural reform an enormous
disservice. Procedural rules need regular and expeditious
review and revision. New rules not subject to the vague-
ness of legislative deliberation must be enacted without
being subject to “political” considerations. The failure of
the Legislature to recognize judicial rule-making power
was a setback for the Advisory Committee.40

Many of the specific major reforms proposed by the
Advisory Committee were not enacted,*! but during the



past 50 years some of the Committee’s proposals have
been passed by the Legislature.42 In addition, the Legisla-
ture has adopted many innovative revisions to the CPLR
that have enhanced the achievement of justice for the citi-
zens of New York.#3 These changes reflect the letter and
spirit of the Advisory Committee proposal.

Conclusion

Despite the Advisory Committee’s failure to achieve
many of its goals for procedural reform, the CPLR, as
enacted in 1963, was an impressive document and an
impressive achievement, realized through the efforts of
the practicing bar and the academy. The CPLR has lasted
longer than any prior procedural code in the Empire
State; it is one of the nation’s oldest codes of civil practice.
It is unlikely the 1963 CPLR would have come to fruition
without the joint labor of lawyers, judges, and academics.
At least 30 bar associations were involved in the review
and critique of Advisory Committee drafts. The bar’s
active involvement in the entire five-year CPLR working
project is a reminder that procedural reform is impos-
sible without the constant support and regular input of
lawyers throughout the state. u
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CIVIL PROCEDURE — 2001

BY DAVID D. SIEGEL

ur task is to survey the major
Odevelopments in civil proce-

dure between 1950 and 2000,
and to do so in the space of only a few
pages in the Journal. For that mission
we will use a flying machine, soar out
over the field, seek out each subject in
which something significant has hap-
pened, alight ever so briefly, make a
note, and zoom off to the next subject.
In the art world they call this using a
broad brush; readers are admonished
not to look for any fine strokes.

Those of us alive on August 31,
1963, will remember how difficult it
was to control our excitement as mid-
night approached: the Civil Practice
Law and Rules was about to take
effect. September 1, 1963, will live in
glory: the CPLR replaced the Civil
Practice Act, which in the 1920s had
replaced the Code of Civil Procedure,
which in the 1870s had replaced the
Field Code of the 1840s. The Field
Code! Look at the CPLR’s ancestry!

The CPLR’s attainments were many.
It was but a fraction of the size of its
predecessor, for one thing, choosing
to set forth procedure in more general
terms and leaving much more to the
discretion of the court. Several of the
CPLR’s more specific attainments need
mention.

Special proceedings had been (and
continue to be) authorized in vari-
ous places in and out of the CPLR.
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CPLR Provided Escape From
Common Law Technicalities

The special proceeding is a device
designed to produce a judgment with
what amounts to nothing more than
a motion. The Legislature allows a
special proceeding in a variety of con-
texts in which it feels that expedition
is called for. But there were always
difficulties about what procedures to
follow in a given special proceeding if
the particular law supplying it had not
furnished enough detail. For that the
CPLR offered a new Article 4, supply-
ing the needed detail in just a dozen
sections.

In Article 3, the CPLR gave us
the long-arm statute, CPLR 302 (on
which more below), and through a
later amendment gave us Article 9, a
detailed procedural framework for the
class action.

In Article 30 generally and in CPLR
3013 and 3014 particularly, the CPLR
had one of its major achievements: the
simplification of pleadings and escape
from the lingering technicalities of the
common law, which the Field Code
tried to dodge but which it took the
CPLR to really leave behind.!

Other of the CPLR’s achievements
are noted among some of the indi-
vidual captions below.

Statute of Limitations

The statute of limitations continues
to serve as the ultimate bugaboo of
civil procedure. It stands by to punish

the dilatory plaintiff with a dismissal,
sparing the defendant even the bur-
den of drawing an answer. Under the
CPLR it has carried on its satanic mis-
sion with undiminished enthusiasm,
and with not too many changes.

One change worth noting is the
adoption of a discovery rule in the
so-called “exposure” cases, in which
a plaintiff has been injured through
the inhalation, ingestion, injection, etc.
of a foreign substance, but with the
injury not manifesting itself until years
later. Under case law, the statute of
limitations had started from the expo-
sure? and never mind that the plaintiff
would see and feel no injury until
years later. The courts and the Leg-
islature were importuned to adopt a
rule that would start the time from the
manifestation of the injury - i.e., the
discovery — but neither would budge,
until half a century later. In 1986 the
Legislature took the initiative, with
the adoption of CPLR 214-c, adopting
a discovery rule with this so-called
“exposure” statute.

A parallel development was the
adoption of a discovery rule in medi-
cal malpractice actions in the “foreign
object” (i.e., surgery) category, where
something unintended was left inside
the patient. There the courts led the
way, with the Court of Appeals taking
the lead and the Legislature following
up with a codification.3



Adoption of a Filing System for
Commencing Actions

Service of the summons, not filing,
traditionally marked the commence-
ment of the action in New York. While
retaining that rule for the lower courts,
the state in the early 1990s adopted
the filing rule — as used in the federal
courts — but only for the Supreme and
County courts, retaining the “service”
rule for the lower courts.

The rule has worked out okay, but
only through an amendment made
in the mid-1990s eliminating an ill-
considered feature of the original filing
rule. The feature required that proof of
service be filed within 120 days after
the filing of the summons and com-
plaint, and automatically “deemed”
the action dismissed if that filing was
not made. The rule proved draconian
and unworkable, dismissing by the
hundreds cases in which service had
been timely and properly made but
proof of service had not been filed
within the allotted time. Repealing this
silly requirement and adopting instead
the federal rule that refuses to make
the filing of proof of service a criti-
cal step, the Legislature restored good
sense to the filing system, and it has
worked well since.

Expansion of Personal Jurisdiction
The celebrated case of Pennoyer v. Neff,*
a product of the 1870s, which held that
the only way for a state court to obtain
personal jurisdiction over defendants
was to serve process on them while
they were physically present in the
state, lost its hegemony just before
the midway mark of the 20th century.
It happened in 1945 with the Interna-
tional Shoe case.> But it took a good
piece of the next half-century before
the case’s jurisdictional invitation was
fully understood, and exploited. Inter-
national Shoe adopted, unequivocally,
the concept of “long-arm jurisdiction”
— until then just hinted at in collateral
developments — in which a non-dom-
iciliary defendant could be subjected
to the jurisdiction of a court even if
served with its process outside the
state, as long as the claim arose out

of something the defendant did in the
state.

Long-arm jurisdiction, which is in
essence a constitutional permission
- construing the federal due process
clause - to send process beyond state
borders, requires a statute or rule to
implement it. It took well into the
1950s and 1960s for the states to under-
stand and exploit this huge jurisdic-
tional opportunity. Many other states
got started before New York. New
York didn’t step in until 1963, with the
adoption of the CPLR, which contained
CPLR 302, now one of the nation’s
most exploited long-arm statutes. It
quickly compensated for its tardiness
with a spurt of activity that has not
abated.

CPLR 302 has grounded thousands
of cases in which jurisdiction could not
previously have been obtained because
of the Pennoyer stricture. It is among
the most important statutes on the
procedural books. On its application
hinges the key question whether a
given case can be brought in New
York, or must be farmed out to lawyers
elsewhere. It is bread and butter not
only to the parties but also to the bar.

It is also — if we may be allowed —
one of the most colossal bores ever to
afflict the law books. Every long-arm
case is a mass of papers by both sides,
the plaintiff trying to show adequate
activity by the defendant within the
state to support the long-arm jurisdic-
tion and the defendant trying to show
the opposite. The affidavits rise high,
with the judge, hidden behind them,
summoning forth all his powers to con-
ceal his distaste for the inquiry — which
is in almost every instance a sui generis
immersion into the background facts
of a single case to determine whether
there’s enough there to let the case
go forward. One federal judge — the
federal courts also apply the state long-
arm statute under the adoptive provi-
sions of a federal rule® — more candid
than most, opened a long-arm inquiry
with a statement so quotable that we
quoted it.” He opened an opinion with
the yawn that the case requires yet
“another decision in the interminable

line of cases applying the New York
long-arm statute, CPLR § 302.”8

CPLR 302 proves the adage that
says that which is terribly important is
not always terribly interesting.

Curtailment of Quasi in Rem
Jurisdiction

Just as personal jurisdiction was
expanded, the category of rem jurisdic-
tion was curtailed, a see-saw effect: as
personal jurisdiction went up, the need
for rem jurisdiction went down. One of
the rem categories is quasi in rem juris-
diction. For just about a century it had
served as a possible basis for at least
some relief against a non-domiciliary
who was beyond personal jurisdiction
but had property of some kind in the
state. This category was virtually abol-
ished by the U.S. Supreme Court in
1977 in Shaffer v. Heitner.® Pennoyer had
allowed it as a kind of consolation for
the rigid restrictions it had placed on
personal jurisdiction. With Pennoyer’s
restrictions on personal jurisdiction
removed, its alternative concession of
quasi in rem jurisdiction was a gift the
bar no longer needed. Ergo, out went
quasi in rem jurisdiction.

Rise of Pretrial Disclosure and
Discovery

As the technicalities traditionally
appended to pleadings were aban-
doned, the use of the pretrial disclo-
sure devices rose in almost inverse
proportion. The expansion of disclo-
sure, inspired in large measure by the
Federal Rules of Civil Procedure, was
another of the CPLR’s prime accom-
plishments. Narrow restrictions on
depositions and on discovery were
abandoned, and the whole of the dis-
closure arsenal was made available to
both sides in litigation, with only a few
narrow exceptions (mainly for privi-
leged matter and materials prepared
for litigation).

This attainment, ironically, was
largely the work of the Court of
Appeals rather than the Legislature.
The Legislature carried forward as
the disclosure criterion the require-
ment that the “matter” sought be
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shown to be “material and necessary,”
a standard that produced constant dis-
pute under prior law. Granted that
the information sought was relevant,
was it “material”? Did the other side
really need it? What the drafters of
the CPLR wanted to do was adopt
the federal standard, which makes all
relevant information available without
any brook with materiality or neces-
sity. They failed with the Legislature,
which struck the recommendation and
just brought forward the “material and
necessary” criterion. But with just a

below certain figures can be directed to
mandatory court-annexed arbitration
in some parts of the state. Unconsti-
tutionality is avoided by allowing the
loser in the arbitration to secure a “trial
de novo” in court, and with a jury, albeit
with some additional expense imposed
on the party who seeks the trial de novo.

The Rise of Arbitration

Not to be confused with the “court-
annexed” arbitration just noted is the
regular out-of-court “arbitration,” cur-
rently governed by Article 75 of the

another, and the ADR realm has other
devices as well. With its potential for
helping judicial calendars by relieving
the judiciary altogether of cases which
in an earlier age had nowhere else to
g0, ADR is another development of the
late 20th century.

Article 78 and the Prerogative
Writs

The disorderly trio of prerogative writs
known as mandamus, certiorari and
prohibition lost most of their disorder
in the 1930s, when the Legislature

Those of us alive on August 31, 1963, will remember

how difficult it was to control our excitement as midnight

approached:

the CPLR was about to take effect.

brief wave of a magic wand that it
saves for special situations, the Court
of Appeals itself did the original draft-
ers’ bidding. In Allen v. Crowell-Collier
Publishing Co.,10 it just construed the
old — and continued — terminology into
the more generous federal standard,
and disclosure has been a procedural
monarch ever since.

Summary Judgment Motions

The summary judgment remedy as
contained in prior law was a narrow
and restricted device, available only in
a small category of actions. With the
adoption of the CPLR, where its place
is CPLR 3212, it lost most of its fetters
and in due course lost them all. While
not easy to get in any action — it has to
convince a judge on paper alone that
there is no issue of fact in the case that
requires a trial — summary judgment is
now available in all of them including
the matrimonial action, the last of the
previously restricted categories.

Trial by Jury

Trial by jury is now before a panel
of six in a civil action, as against the
traditional 12 of the past, and in some
categories of cases the right to trial
by jury has itself been shaken up a
bit. Under procedures drafted dur-
ing the last half-century, money cases
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CPLR. This is the better known volun-
tary system of dispute resolution — as
opposed to the court-connected system
mentioned, which is compulsory.

Getting its start a few decades into
the 20th century, arbitration at first met
resistance and had to undergo quite a
metamorphosis. Even into the last half
of the century it had some significant
restrictions, but most of these were
gradually overcome.

The trend toward a more generous
judicial attitude about recognizing the
arbitral remedy as an alternative to a
court action can be seen in a Court of
Appeals opinion handed down just
as the century drew to a close. In
1999, in Board of Education v. Watertown
Education Ass'n, 1! the Court allowed
arbitration in a teacher-firing case in
which it had hardly two decades ear-
lier taken a more restrictive view.

Arbitration itself has expanded
beyond the commercial realm in which
it started and can be seen today in
labor, no-fault (tort), and still other
cases, in some of which it takes on
quasi-compulsory form.

Alternative Dispute Resolution
(ADR) is the caption that today gov-
erns all devices for resolving disputes
short of an ordinary action in court.
Arbitration is the most prominent entry
here, but not the only one. Mediation is

adopted what has come to be known
as the Article 78 proceeding, named
after the niche it happened to get in the
old Civil Practice Act when the article
was first enacted. So great a place did
the proceeding then earn for itself in
the affections of the bar, that when the
CPLR came in to replace the Civil Prac-
tice Act in 1963, the one article that the
drafters made sure to keep in its same
niche was Article 78. Article 78 had
become the proceeding’s name and it
was unlikely that any other could be
made to stick in short order.

Lawyers had been confusing the
function of the writs for years, bring-
ing on one when the mission was
really another’s. The result for this
relatively innocent mistake was a dis-
missal. What the Article 78 proceeding
did was abolish the three writs and
provide instead that if the petitioner
was seeking any item of relief previ-
ously associated with any of the three
writs, all the petitioner had to do was
invoke Article 78 and it would do the
job. It would not even be necessary to
identify which old writ might previ-
ously have been the one in point.

The later aspect of the Article 78
proceeding to be credited to the last
half of the 20th century is the adop-
tion of a device that would avoid the
still lingering prospect of a dismissal
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in situations involving the old writs.
If the petitioner using Article 78 was
wholly mistaken, and none of the three
old writs was appropriate to the relief
sought, the result before the CPLR
was adopted was still a dismissal. The

The CPLR was
but a fraction of

the size of its
predecessor.

proper vehicle was an ordinary action,
but it was often now too late for it. The
CPLR cured this by including CPLR
103(c), which allows the court to con-
vert the improperly brought proceed-
ing into the should-have-been-brought
action.

The Age of the Money Sanction
While with few exceptions attorneys’
fees remain unavailable as part of
the winner’s recovery in an ordinary
money action, the last half of the 20th
century saw the introduction of what
has come to be known as the “frivol-
ity” sanction. Begun in earnest in fed-
eral practice under Rule 11 of the Fed-
eral Rules of Civil Procedure, in due
course the federal rule inspired New
York counterparts. In the mid-1980s,
CPLR 8303-a was enacted, allowing
the courts to impose compensatory
(recompensing the other side) and
punitive sanctions for the interposi-
tion of what the court found to be a
frivolous claim or defense: that it had
no ground whatever in law or fact
and was interposed just to harass or
threaten.

It was limited to tort cases, howev-
er, and since it covered only frivolous
claims and defenses, it didn’t cover the
myriad of other points in a litigation
at which a party could be accused of
frivolous conduct. This was cured by
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the court system itself, which decided
to act without further invitation from
the Legislature. Rule 130-1 was adopt-
ed. It allows the court to make a costs
assessment and/or impose a punitive
sanction for any frivolous conduct at
all: frivolous motion, appeal, delay,
courtroom conduct, etc.

The rule just about took over the
realm, generating scores of cases pun-
ishing with monetary assessments friv-
olous conduct by parties or lawyers.
Both are subject to the assessments.
With the rule taking over, the statute,
CPLR 8303-a, was seldom heard from
afterwards.12

A later development was the elimi-
nation of any limit on the amount
of the compensatory assessment. It
could be in any sum a party showed
it incurred because of the other side’s
behavior. On the punitive side, how-
evet, a $10,000 limit applies.

Enforcement of Judgments

A plaintiff seeking to levy on a judg-
ment or attachment under prior law
was confronted with a bewildering list
of property interests of the defendant
that the plaintiff would be allowed to
pursue. The CPLR eliminated the list
and eased the creditor’s path by autho-
rizing pursuit of any property interest
the defendant had which by law he
could assign.13 Since modern property
concepts permit the assignment of just
about everything, this made just about
everything available to the owner’s
judgment and attachment creditors.

A big and a clearly troublesome
exception, however, was the intan-
gible property interest. Where the
defendant was owed a debt of some
kind by a third person (a garnishee),
and the debt would not become due
until some contingency occurred,
CPLR 5201(a) would not allow the
creditor to pursue the debt unless it
was shown that the contingency was
certain to occur, as by mere passage
of time, or upon the death of some
designated person.

This made contingent intangibles
unavailable to creditors — in an age
when contingent intangibles could

prove to have enormous value - if
there was anything at all in the picture
that might prevent the debt from rip-
ening into an economically valuable
thing. The Court of Appeals did the
system a great service by in essence
abolishing this restriction in 1976 in
Abkco Industries, Inc. v. Apple Films,
Inc14 P had a contract that entitled it
to part of the profits of a Beatles film.
It tried to levy against those profits but
was met with the argument that since
the film could fail, this “debt” turned
on a contingency — the success of the
film — and it might not be a success.
Let me take that chance, pleaded the
creditor, and the Court of Appeals did.
It held in Abkco that the plaintiff could
treat the “debt” as “property,” and
thus bring it within subdivision (b)
of CPLR 5201 — which had no contin-
gency restrictions — and thus avoid the
bar of subdivision (a), which did. This
seemingly narrow holding was a big
step in the enforcement of judgments.

Conclusion

Those are a few of the developments
of the last half of the 20th century. We
could of course cite many others, but
these are all we’ve got space for in this
article. |

1. See Foley v. D"Agostino, 21 A.D.2d 60, 248
N.YS.2d 121 (1st Dep’t 1964), which was to be fol-
lowed throughout the state and cited favorably by
the Court of Appeals.

2. See, eg., Schmidt v. Merchants Despatch Transp. Co.,
270 N.Y. 287, 200 N.E. 824 (1936).

3. Flanagan v. Mt. Eden Gen. Hosp., 24 N.Y.2d 427,
301 N.YS.2d 23 (1969); CPLR 214-a.

4. 95US. 714 (1877).
5. 326 U.S. 310 (1945).

6. Rule 4(k)(1)(A) of the Federal Rules of Civil
Procedure.

7. See David D. Siegel, New York Practice § 86 (3d
ed. 1999).

8.  Orient Mid-East Lines, Inc. v. Albert E. Bowen, Inc.,
297 E Supp. 1149, 1150 (S.D.N.Y. 1969) (Tyler, J.).

9. 433 U.S. 186 (1977).
10. 21 N.Y.2d 403, 288 N.Y.5.2d 449 (1968).
11. 93 N.Y.2d 132, 688 N.Y.S.2d 463 (1999).

12. See David D. Siegel, New York Practice § 414A (3d
ed. 1999).

13. CPLR 5201(b).

14. 39 N.Y.2d 670, 385 N.Y.S.2d 511. See David D.
Siegel, New York Practice § 489 (3d ed. 1999).
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The Emergence of
“E-Service” Under

CPLR 308(5)

By John R. Higgitt

n September 1, 2013, the Civil Practice Law
Oand Rules celebrated its 50th anniversary as
New York’s civil procedure charter. Enacted at
a time when telephones had rotary dials and televisions
had “rabbit ears,” the original CPLR did not mention
computers, email or “social media.” Even now, after
many amendments to its provisions, the CPLR contains
scarce references to the technological devices and means
of today’s society. Yet the CPLR has, in large measure,
stood the test of time: many of its provisions were drafted
to accommodate technological advances, permitting
lawyers and courts to apply quinquagenarian statutes to
modern procedural issues.! One provision that remains
in fashion is CPLR 308(5),2 which, in an appropriate case,
allows a court to devise a method of service of process.
The statute has been employed to authorize some forms
of “e-service” — service effected by electronic processes.
This article will review where CPLR 308(5) has
been and where it is now, and will highlight some
special considerations both court and counsel should be
cognizant of when contemplating e-service of process.
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CPLR 308(1)—(4)
Under New York law, personal jurisdiction has three
elements: (1) a basis for the exercise of jurisdiction over
a person, (2) notice to the defendant of the action and
(3) proper commencement of the action.? Notice comes
from proper service of process, and such service is
therefore a critical ingredient of personal jurisdiction.*
CPLR 308, which was part of the original CPLR, lists
the methods that a plaintiff> can use to serve process on
a competent adult — an “individual.”®

CPLR 308(1) contains the venerable method of
service of process: personal delivery of the process to
the defendant in the State. Subdivision 2 provides for the
ever-popular “deliver-and-mail” service, which allows a
plaintiff to serve process by (a) “delivering the summons
within the state to a person of suitable age and discretion
at the [defendant’s] actual place of business, dwelling
place or usual place of abode,” and (b) mailing it to the
defendant’s last known residence or his or her actual
place of business. A plaintiff can use either CPLR 308(1) or
(2) at the outset; efforts to achieve personal delivery need



not be made before attempting service through deliver-
and-mail.” The next stop in CPLR 308 is the seldom-used
subdivision 3, which allows for service of process on an
agent duly designated by a defendant to accept service.8
CPLR 308(4) is home to the “affix-and-mail” method
of service. Under this subdivision, a plaintiff can effect
service by (a) “affixing the summons to the door of either
the actual place of business, dwelling place or usual
place of abode within the state of the [defendant],” and
(b) mailing it to the defendant at his or her last known
address or actual place of business. A plaintiff cannot use
affix-and-mail service in the first instance; it’s available
only if service cannot, with due diligence, be achieved by
personal delivery or deliver-and-mail.

The Basics of CPLR 308(5)

While each of the first four subdivisions of CPLR 308
provides a specific method of service, the fifth permits
a court, on a plaintiff’s motion,® to authorize service
in a manner improvised to meet the peculiarities of a
given case.l9 CPLR 308(5), colloquially referred to as
“alternate,” “alternative” and “expedient” service (we’ll
use “alternate” here), states that service of process can
be effected “in such manner as the court, upon motion
without notice, directs, if service is impracticable under
paragraphs one, two and four of this section.”1!

challenge may come at a time when the opportunity to
commence a new action and effect proper service has
lapsed, thanks to the applicable statute of limitations.1”

In crafting the alternate method of service,'® a court
is required to devise one that is reasonably calculated,
under all of the circumstances, to apprise the defendant
of the action.20 The federal Constitution, said the Supreme
Court of the United States in Mullane v. Central Hanover
Bank & Trust Co., requires nothing less.2l A court has
broad discretion to fashion a method of service adapted
to the particular facts of the case before it.22 But the court
and the plaintiff must identify a method suitable for the
individual case because, like the issue of impracticability,
the issue of the reasonableness of the court-devised
method of service may be challenged by the defendant
who was subjected to alternate service.23

Methods of Alternate Service Under CPLR 308(5) —
The Past

During the first several decades of the CPLR’s reign,
the courts fashioned numerous methods of alternate
service of process that passed muster under the Mullane
standard, including sending the process by ordinary mail
to a defendant’s last known residence;?* delivering the
process to the New York State Secretary of State for a
defendant-driver involved in a motor vehicle accident

CPLR 308(5) has been employed to authorize some forms

of “e-service” — service effected by electronic processes.

The meaning of the word “impracticable” in the
context of CPLR 308(5) “is not capable of easy definition”;
“[i]ts meaning depends on the facts and circumstances
surrounding each case.”12 Translation: whether service
is impracticable is a sui generis inquiry. To establish
that service is impracticable, a plaintiff must make
“some showing” that service of process could not be
effected through the conventional!® methods of service.14
A plaintiff need not attempt service under the methods
listed in CPLR 308(1), (2) and (4) before seeking an order
authorizing alternate service. Although prior attempts
to serve the process on the defendant are useful in
demonstrating to the court that conventional service is
impracticable, if efforts to serve a defendant by personal
delivery, deliver-and-mail, and affix-and-mail would have
been futile, a plaintiff may obtain an order permitting
alternate service without first undertaking those efforts.1>
Ultimately, though, a plaintiff must ensure that service of
process by conventional methods is indeed impracticable,
because a defendant can challenge the plaintiff’s use
of CPLR 308(5) service on the ground that service
under those methods was not impracticable.’6 And that

that occurred in New York, with registered mailing of
the process to the defendant’s last known residence
and publication of the process;?> sending the process
by ordinary mail to the defendant’s last known address
and delivering the process to the defendant’s insurer;26
delivering the process to the defendant’s uncle, who
had served as the defendant’s attorney;?” delivering
the process to the defendant’s son;2® and delivering
the process to the defendant’s attorney.?? Mailing the
process, delivering it to a defendant’s insurer, attorney
or an individual who was likely to pass it along to the
defendant, and publishing it in a newspaper:30 these were
the methods of alternate service available for the better
part of the CPLR’s first 40 years on the scene. Prosaic?
Yes. But the court’s creativity in devising other methods
was stymied by the state of technology.3! That was then.

Methods of Alternate Service Under CPLR 308(5) —
The Present

This is now. Over the last decade, exceptional techno-
logical developments in the field of communications have
increased dramatically the number of ways people can
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correspond with one another.32 Two of the most popular
developments in this regard are email and social media.
Not long after these modern modes of transmitting the
written word began attracting account users, the courts
began considering whether alternate service under CPLR
308(5) could be achieved using email and/or social
media.

The first reported decision on the subject from a New
York State court was Hollow v. Hollow.33 In Hollow, the
plaintiff commenced an action against her husband,
seeking a divorce. Approximately 20 months before
the action was commenced, the defendant relocated to
Saudi Arabia where he was employed by an engineering
company. The defendant did not return to the United
States following his relocation to the Middle East,
and the only manner in which he communicated with
the plaintiff was by email. The plaintiff retained an
international process serving firm, which informed the
plaintiff of the significant hurdles in effecting proper
service on the defendant in Saudi Arabia: a letter rogatory

to send the process to the defendant by international
registered air mail and standard international mail.

The next reported decision from a New York court
on e-service was Snyder v. Alternate Energy Inc.36 The
plaintiffs in Snyder commenced a breach of contract action
against multiple defendants. While the plaintiffs were
able to serve one of the defendants by a conventional
method, the plaintiffs could not serve the remaining two
defendants (one individual, one corporation) through
conventional methods. Despite a diligent search, the
plaintiffs were unable to find a place where either the
individual, or the corporation could be served physically
with the process, and the corporation was not registered
with the New York State Secretary of State. But the
plaintiffs” counsel did obtain an email address for the
individual and communicated with the individual using
that address. Features provided by the email server
(America Online) indicated to plaintiffs’ counsel that
the emails he sent to the individual were opened and
notified counsel when the individual (or someone using

In Hollow, the court concluded that the plaintiff had

demonstrated that service was impracticable, and that
alternate service should be directed.

would have to be submitted to and acted upon by the
Saudi government before service in that country could
be attempted (a lengthy process); personal service on
the defendant could not be achieved because he lived
and worked inside a secure compound owned by his
employer; and an attempt to serve a member of the
security force guarding the compound would expose
the process server to criminal charges. The plaintiff
attempted to obtain the cooperation of the defendant’s
employer in effecting service on him, but the employer
refused to accept service on his behalf or otherwise assist
the plaintiff. The plaintiff subsequently sought to serve
the defendant by email under CPLR 308(5).

After acknowledging the novelty of the issue before
it, Supreme Court, Oswego County, concluded that the
plaintiff had demonstrated that service was impracticable,
and that alternate service should be directed. As to
the method of alternate service, the court, relying on
two federal court decisions,?* determined that service
of process on the defendant by email was a means
reasonably calculated to provide him with notice of
the action. The court stressed that the defendant had,
in effect, “secreted himself behind a steel door, bolted
shut.”35 Moreover, the defendant chose to communicate
with the plaintiff (and his children) exclusively by email.
In addition to sending the process to the defendant’s last
known email address, the court required the plaintiff
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the individual’s log-in information) was online. The
plaintiffs moved for alternate service under CPLR 308(5)
and proposed to effect service on the individual and the
corporation by emailing the process to the email address
used by the individual. The court granted the motion.
Highlighting the plaintiffs’ showing that the individual
was “regularly on line using an e-mail address that by
all indications [wals his,”3” the court concluded that
service by email was reasonably calculated to apprise
the individual and the corporation of the lawsuit. The
court imposed some thoughtful additional requirements
to the alternate service: (1) the plaintiffs were to send the
email containing the process on two consecutive days;
(2) the emails were to “bear a prominent subject line
indicating that what was being sent were legal papers in
an attachment that was to be opened immediately”;38 (3)
the plaintiffs were to mail the process to the individual’s
and the corporation’s last known addresses; and (4) the
plaintiffs” counsel was directed to call the individual
at a cellular phone number provided to counsel by the
individual in one of the emails between them and alert
the individual that e-service was being made on him.
Snyder was cited with approval by the Appellate
Division, First Department, in Alfred E. Mann Living Trust
v. ETIRC Aviation S.A.R.L.3° That court commented that
service of process by email is not prohibited by the CPLR,
federal law or the Hague Convention and noted that both
New York state courts and federal courts have authorized



e-service.*0 Snyder and Alfred E. Mann Living Trust were
in turn cited by the court in Wang v. TIAA-CREFF Life
Insurance Co.4l In Wang, the court granted a plaintiff’s
motion for alternate service under CPLR 308(5) and
permitted the plaintiff to serve certain of the defendants
with the process by email (coupled with additional
mailings of the process).

While several New York State trial courts held and
the First Department stated that email could be used
as a method of alternate service of process under CPLR
308(5), no Department of the Appellate Division so held.
That changed in April 2013, when the Fourth Department
issued its decision in Safadjou v. Mohammadi. 42

In Safadjou, the plaintiff-husband commenced a
matrimonial action against the defendant-wife. The
defendant left the United States with the parties’ child
and went to Iran to live with her family. Because the
United States and Iran do not have diplomatic relations
and Iran is not a signatory to the Hague Convention, the
plaintiff obtained an order under CPLR 308(5) permitting
him to serve the defendant by (1) personally serving
the process on the defendant’s parents (with whom the
defendant was residing in Iran); (2) mailing the process
to the defendant at her parents’ address; and (3) serving
the defendant through the plaintiff’s Iranian attorneys in
accordance with Iranian law. After the plaintiff tried but
was unable to serve the process in accordance with the
court’s initial alternate service order, the court permitted
the plaintiff to email the process to two email addresses
that the defendant maintained.

The Fourth Department affirmed the judgment of
divorce that was ultimately entered in the action in the
plaintiff’s favor, rejecting the defendant’s challenges to
the efficacy of the e-service employed in the action. The
Appellate Division found persuasive the facts that, for
several months prior to the motion for alternate service,
the parties had communicated by email, the defendant
was using the two email addresses subsequently used
to effect e-service, and the defendant’s acknowledgment
that, following the e-service, she received an email from
the plaintiff’s attorney that the attorney sent to the two
email addresses.3

An important point that emerges from Hollow, Snyder,
Alfred E. Mann Living Trust, Wang, and Safadjou is that
alternate service of process under CPLR 308(5) by email
is permissible under Mullane if a plaintiff demonstrates
that a defendant is reasonably likely to receive the
email - that is, that e-service would, under the particular
circumstances, be reasonably calculated to provide
the defendant with notice. A plaintiff can establish the
reliability of an email address as a conduit for service of
process by (1) demonstrating that a defendant himself
or herself used the address to receive email, and that the
address was so used by the defendant in the recent past,4
or (2) demonstrating that a defendant acknowledged that

a particular email address belongs to him or her, and that
the defendant likely uses that address to receive email.#>

Both the court and the plaintiff should consider
the following when contemplating alternate service of
process by email:

e To which email address or addresses must the
process be sent?

e What message must be placed in the subject line of
the email?

e What text must be placed in the body of the email?

e How many times must the email be sent, and over
what period of time?

e Who can (or cannot) send the email?46

e What documents should be attached to the email
(e.g., the summons and complaint, the order
allowing alternate service)?

e In which format must the documents be attached to
the email (e.g., PDF, Microsoft Word)?

To increase the likelihood that alternate service by
email will survive a challenge by the defendant on the
ground that it was not reasonably calculated to apprise
him or her of the action, the court should strongly weigh
the use of e-service-plus: one or more emails coupled
with a familiar alternate method of service, e.g., sending
the process by ordinary mail to the defendant’s last
known residence, delivering the process to a person who
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is likely to pass it along to the defendant, publication of
the process. Indeed, in most of the cases authorizing email
service under CPLR 308(5), the courts have required
e-service-plus.

Over the past 10 years our courts have been receptive
to requests under CPLR 308(5) to effect service of process
by email. They are now beginning to encounter requests
to effect alternate service through that other ubiquitous
modern marvel: social media. Facebook, Myspace, Twitter
and the like are utilized by millions of people worldwide
to share and exchange information and ideas. Is a person
susceptible to service of process through social media?
Only one court in New York has tackled the issue so far.

In Fortunato v. Chase Bank USA, N.A.,#7 the plaintiff
alleged that another person fraudulently opened
a credit card account using the plaintiff’s name and
made charges with the card without the plaintiff’s

[s]ervice by Facebook is unorthodox to say the least,
and this Court is unaware of any other court that
has authorized such service. Furthermore, in those
cases where service by email has been judicially
approved, the movant supplied the Court with some
facts indicating that the person to be served would be
likely to receive the summons and complaint at the
given email address. Here, [defendant, third-party
plaintiff] has not set forth any facts that would give the
Court a degree of certainty that the Facebook profile
its investigator located is in fact maintained by [the
third-party defendant] or that the email address listed
on the Facebook profile is operational and accessed
by [her]. Indeed, the Court’s understanding is that
anyone can make a Facebook profile using real, fake,
or incomplete information, and thus, there is no way
for the Court to confirm whether the [individual] the
investigator found is in fact the third-party Defendant
to be served.4?

So what’s next? Service by text message?

Twitter? Telepathy?

knowledge. The defendant, which issued the credit
card, obtained a default judgment against the plaintiff
for the unpaid balance on the account and garnished
the plaintiff’s wages until the judgment was satisfied.
The plaintiff subsequently commenced an action against
the defendant to recover damages, alleging violation
of the Fair Credit Reporting Act, abuse of process,
and conversion. The defendant impleaded a third-party
defendant, the plaintiff’s estranged daughter, seeking,
among other things, contribution or indemnity from
her on the theory that she had opened the account in
her mother’s name and made the charges with the
card. The defendant, third-party plaintiff attempted to
locate the third-party defendant but was unable to do
so, prompting it to move to effect service under CPLR
308(5).48 The defendant, third-party plaintiff requested
that the court authorize service of the impleader process
by email, Facebook message, delivery of the process to
the third-party defendant’s mother (the plaintiff), and by
publication. The request for e-service was predicated on
the defendant, third-party plaintiff’s discovery of what
it believed was the third-party defendant’s Facebook
profile, which included an email address.

The United States District Court for the Southern
District of New York rejected the defendant, third-party
plaintiff’s request to serve the impleader process by
posting a private message on the Facebook profile that
purportedly belonged to the third-party defendant or
sending the process by email to the address listed on that
profile. The court wrote, in relevant part, that
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While rejecting too the request to serve the third-
party defendant by delivering the process to the third-
party defendant’s mother (the mother and daughter had
no meaningful relationship), the court permitted the
defendant, third-party plaintiff to serve the third-party
defendant under CPLR 308(5) by publication of the
process in several newspapers serving communities in
which she may have resided.50

The court in Fortunato rejected e-service by Facebook
because the defendant, third-party plaintiff did not
submit evidence indicating that the subject Facebook
profile was in fact that of the third-party defendant. The
court did not state that such service was never available
under CPLR 308(5). As one authoritative commentator
observed, “[a]lthough the court in Fortunato took a dim
view of improvised service by means of Facebook, other
cases may arise in which a Facebook profile is sufficiently
authenticated as being that of the party to be served
coupled with a showing that such party actually uses
[his or] her Facebook page for communicating.”>! Thus,
alternate service by posting of process on a Facebook
profile may be authorized by a court, provided the
plaintiff makes a showing that a particular Facebook
profile is a reliable means of communicating with a
defendant, such that a posting would be reasonably
calculated to apprise a defendant of the action.>2

Conclusion
E-service under CPLR 308(5) has come very far, very
fast. Methods of alternate service of process that were



unimaginable at the birth of the CPLR 50 years ago are
now being used to secure personal jurisdiction over
hard-to-find defendants. So what’s next? Service by text
message? Twitter? Telepathy? Alliteration aside, a new
day has dawned with regard to the methods by which
service of process can be achieved. |

1. See generally Patrick M. Connors, The CPLR Turns 50! Taking Stock of

Good, Bad and Ugly, N.Y.L]., Sept. 11, 2013, p. 3 (reflecting on the impact

of the CPLR in its first 50 years and reviewing some of the strengths and
weaknesses of it).

2. From the effective date of the CPLR through the early 1970s the alternate
service provision in CPLR 308 was subdivision 4. That changed when CPLR
308 was amended to insert ahead of the alternate service subdivision a new
provision regarding service on an individual’s duly designated agent. Thus,
CPLR 308(4) was renumbered to CPLR 308(5).

3. See David Siegel, New York Practice §§ 58, 63 (Connors 5th ed.) (Siegel,
New York Practice); see also Alexander, Practice Commentaries, McKinney’s
Cons. Laws of New York, Book 7B, CPLR 301, C301:1 (Alexander, Practice
Commentaries).

4. While proper service of process is necessary for a court to obtain personal
jurisdiction over a defendant, an objection to improper service can be waived
by a defendant. See CPLR 3211(e); Siegel, New York Practice § 274.

5. This article is couched in terms of a plaintiff using CPLR 308(5) to effect
alternate service. Any party, however, who must serve process in accordance
with CPLR article 3 may seek relief under subdivision 5 (e.g., a third-party
plaintiff).

6. Different provisions govern service of process on defendants other than
individuals. See, e.g., CPLR 307 (service on New York State or state official),
309 (service on infant or incapacitated person), 310 (service on partnership),
310-a (service on limited partnership), 311 (service on corporation or
governmental subdivision), 311-a (service on limited liability company), 312
(service on a court, board or commission); Siegel, New York Practice §§ 69, 70.

7. Siegel, New York Practice § 66.
8. Seeid. at§73.

9. Some form of motion (a motion under CPLR 2214 or a cross motion
under CPLR 2215) must be made by a plaintiff to allow for alternate service;
the court lacks the authority to authorize alternate service sua sponte. See
Alexander, Practice Commentaries, CPLR 308, C308:6.

10. CPLR 308(5) had no antecedent in New York civil procedure. Hoggard v.
Hoggard, 45 A.D.2d 38 (1st Dep’t 1974); Siegel, New York Practice § 75.

11. We are concerned here with alternate service of process on an individual.
Where a plaintiff wants the court to devise a method of service of process

on a corporate entity, CPLR 311(b), which is similar to CPLR 308(5), should
be consulted. See Siegel, New York Practice §§ 70, 75; Alexander, Practice
Commentaries, CPLR 311, C311:3.

12. Liebeskind v. Liebeskind, 86 A.D.2d 207 (1st Dep’t 1982), aff’d, 58 N.Y.2d 858
(1983).

13. “Conventional” here refers to service under CPLR 308(1), (2), (4).

14. Markoff v. S. Nassau Cmty. Hosp., 91 A.D.2d 1064 (2d Dep’t 1983), aff'd, 61
N.Y.2d 283 (1984); see Saulo v. Noumi, 119 A.D.2d 657 (2d Dep’t 1986); see also
Tetro v. Tizov, 184 A.D.2d 633 (2d Dep’t 1992).

15. See Astrologo v. Serra, 240 A.D.2d 606 (2d Dep’t 1997); Liebeskind, 86
A.D.2d 207; Alexander, Practice Commentaries, CPLR 308, C308:6; see also
Siegel, New York Practice § 75.

16. See Alexander, Practice Commentaries, CPLR 308, C308:6 (noting that a
defendant can challenge the propriety of the plaintiff’s use of CPLR 308(5)
service by motion to dismiss under CPLR 3211(a)(8) or by asserting defense
of improper service in answer; the issue can arise too on a defendant’s motion
under CPLR 5015 to vacate a default judgment).

17. See Siegel, New York Practice § 75.

18. Although the court has discretion to direct the alternate method of
service that it concludes is appropriate on the facts before it, the plaintiff
should, in her papers supporting the motion for alternate service, suggest one
or more potential methods. See Siegel, New York Practice § 75. Thoughtful
suggestions on this score may aid the court in selecting a method that can
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withstand a subsequent challenge by the defendant to the reasonableness of
the method under Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306
(1950).

19. The method of service devised by the court need not guarantee that the
defendant will receive notice of the lawsuit. See Dobkin v. Chapman, 21 N.Y.2d
490 (1968); Harkness v. Doe, 261 A.D.2d 846 (4th Dep’t 1999). Rather, the
method must be one that is reasonably calculated to provide the defendant
with notice.

20. Mullane, 339 U.S. 306; see Dobkin, 21 N.Y.2d at 502 n.5.
21. 339 U.S. 306.
22. Dobkin, 21 N.Y.2d 490.

23. See Alexander, Practice Commentaries, CPLR 308, C308:6. Should the
alternate method of service devised by the trial court prove offensive to an
appellate court, the reviewing court may, in lieu of dismissal of the action

for want of proper service, grant an extension of time to serve the defendant
under CPLR 306-b and designate a proper method. Siegel, New York Practice
§ 75 n. 20; see Alexander, Practice Commentaries, CPLR 308, C308:6.

24. Dobkin, 21 N.Y.2d 490.
25. Id. (Sellars v. Raye).

26. Id. (Keller v. Rappoport); Esposito v. Ruggerio, 193 A.D.2d 713 (2d Dep’t
1993); see also Rego v. Thom Rock Realty Co., 201 A.D.2d 270 (1st Dep’t 1994);
Gibson v. Salvatore, 102 A.D.2d 861 (2d Dep’t 1984); Maloney v. Ensign, 43
A.D.2d 902 (4th Dep’t 1974); Kropf v. King, 30 A.D.2d 327 (2d Dep’t 1968).

27. Osserman v. Osserman, 92 A.D.2d 932 (2d Dep’t 1983).

28. Sybron Corp. v. Wetzel, 61 A.D.2d 697 (4th Dep’t 1978); see Morgan Guar.
Trust Co. of N.Y. v. Hauser, 183 A.D.2d 683 (1st Dep’t 1983) (delivery of

process to person bearing same last name as defendant who apparently knew
defendant); but see U.S. Bank Nat’l Ass'n v. Patterson, 63 A.D.3d 1545 (4th Dep’t
2009) (service of process on defendant’s ex-wife and publication of process
insufficient under Mullane).

29. See Franklin v. Winard, 189 A.D.2d 717 (1st Dep’t 1993).

30. Publication of the process in one or more newspapers (or periodicals)
will, standing alone, rarely constitute notice reasonably calculated to alert a
defendant of an action. Mullane, 339 U.S. 306; cf. Fortunato v. Chase Bank USA,
N.A., 2012 WL 2086950 (S.D.N.Y. 2012) (authorizing alternate service under
CPLR 308(5) by publication). Generally, its utility lies as an additional source
of potential notice of the action, a measure prescribed by the court as one of
several acts constituting alternate service.

31. A glimmer of the imaginative methods of alternate service on the horizon
came in New England Merch. Nat'l Bank v. Iran Power Generation & Transmission
Co., 495 F. Supp. 73 (S.D.N.Y. 1980). In New England Merchants, the court,
applying Rule 4 of the Federal Rules of Civil Procedure, which allows for
court-devised service, authorized service of process by telex message to the
defendants, coupled with a mailing of the process and delivery of it to the
defendants’ attorneys (N.B.: telex is a communication service employing
teletypewriters connected to a telecommunications network that facilitates
text-based messages).

32. As the court in Snyder v. Alternate Energy Inc., 19 Misc. 3d 954, 963 (Civ.
Ct., N.Y. Co. 2008), put it:

Over the last decade, the world has seen technology advance on
a scale and at a speed that staggers the imagination; what is the
latest technological innovation one year is outmoded the next. And
nowhere have these advances been greater felt than in the area
of communications. Ten years ago we communicated largely by
telephone, mail or fax. Now it is e-mail that is the preferred method
of communication, both locally and globally.

33. 193 Misc. 2d 691 (Sup. Ct., Oswego Co. 2002).

34. Id. at 694-95. The court cited and quoted Rio Props., Inc. v. Rio Int'l
Interlink, 284 F.3d 1007 (9th Cir. 2002) and In re Int’l Telemedia Assocs., Inc.,
245 B.R. 713 (N.D. Ga. 2000), two of the leading decisions concerning service
of process by email under Rule 4 of the Federal Rules of Civil Procedure.
Both Rio Properties and International Telemedia endorsed service of process by
email in conjunction with additional means of affording the defendant notice
of the lawsuit (e.g., facsimile transmission of process, mailing of process to
defendant’s last known address). Numerous federal district courts in New
York have addressed the issue of e-service, most concluding that email
service was an appropriate method of service under the facts of the case. See,
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e.g., Shamoun v. Mushlin, 2013 WL 91705 (S.D.N.Y. Jan. 13, 2013) (applying
CPLR 308(5); authorizing email service); Philip Morris USA Inc. v. Veles Ltd.,
2007 WL 725412 (S.D.N.Y. Mar. 12, 2007) (applying Rule 4 of Federal Rules of
Civil Procedure; authorizing email service); Tishman v. The Associated Press,
2006 WL 288369 (S.D.N.Y. Feb. 6, 2006) (applying CPLR 308(5); authorizing
email service); D.R.I. v. Dennis, 2004 WL 1237511 (S.D.N.Y. June 3, 2004)
(applying CPLR 308(5); authorizing email service); see also Ryan v. Brunswick
Corp., 2002 WL 1628933 (W.D.N.Y. May 31, 2002) (finding that email service
under Rule 4 of the Federal Rules of Civil Procedure is constitutionally
permissible); cf. Ehrenfeld v. Mahfouz, 2005 WL 696769 (S.D.N.Y. Mar. 23,
2005) (noting that email service under the Federal Rules of Civil Procedure
is constitutionally permissible in some cases, but declining to authorize it
because plaintiff did not establish that defendant was likely to receive email
sent to the address suggested by plaintiff).

35. 193 Misc. 2d at 695.

36. 19 Misc. 3d 954.

37. Id. at 962.

38. Id. at 962-63.

39. 78 A.D.3d 137, 141-42 (1st Dep’t 2010).

40. The court did not have to determine whether alternate service under
CPLR 308(5) by email was proper in the case before it, as the court held that,
in the guaranty that was the subject of the litigation, the defendants had
consented to the jurisdiction of the New York courts and waived both formal
service of process and any objection based on lack of personal jurisdiction.
Nevertheless, the opinion contained the first significant discussion by the
Appellate Division on the subject of e-service.

41. 2012 WL 6707320 (Sup. Ct., N.Y. Co. 2012).
42. 105 A.D.3d 1423 (4th Dep’t 2013).
43. See N.Z.v. A.G., 40 Misc. 3d 696 (Fam. Ct., Onondaga Co. 2013).

44. Safadjou, 105 A.D.3d 1423; Snyder, 19 Misc. 3d 954; Hollow, 193 Misc. 2d
691; see Rio Props., Inc., 284 F.3d 1007; Shamoun, 2013 WL 91705; Philip Morris
USA Inc., 2007 WL 725412.

45. See Alfred E. Mann Living Trust, 78 A.D.3d 137 (defendants acknowledged
in contractual document that documents could be served on them by email
at specified email addresses); see also Tishman, 2006 WL 288369; In re Int’l
Telemedia Assocs., Inc., 245 B.R. 713.

46. See CPLR 2103(a) (prohibiting service by a party to the action).
47. 2012 WL 2086950 (S.D.N.Y. June 7, 2012).

48. A federal district court in New York may apply CPLR 308(5) because
service of that court’s process can, under certain circumstances, be effected
under the methods provided by New York law. See Siegel, New York Practice
§ 624.

49. 2012 WL 2086950 at *2 (internal citation omitted).

50. The court’s selection of service by publication is notable because that
form of service, “the least likely to be efficacious in conveying actual notice,”
Alexander, Practice Commentaries, CPLR 308, C308:6, at 213, is so rarely
endorsed as a permissible method of alternate service. See supra note 30.

51. Alexander, Practice Commentaries, CPLR 308, C308:6, p 48 (2013
pocketpart).

52. See Federal Trade Comm’n v. PCCare247 Inc., 2013 WL 841037 (S.D.N.Y.
2013) (applying Rule 4 of the Federal Rules of Civil Procedure and
authorizing plaintiff to serve documents other than summons and complaint
on defendants by, among other means, posting messages on their respective
Facebook profiles); Michael C. Lynch, You've Been “Poked”! “PCCare247” and
Service of Process by Social Media, N.Y.L.]., May 23, 2013.
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BURDEN OF PROOF — 2010

Introduction

My breaking point arrived along with
my 2010 New York State Court Rules.
Two volumes. Neither containing the
CPLR.

Imagine. In order to ascertain the
rules of practice in our state courts,
three volumes of material must be ref-
erenced. That’s three volumes, none of
them annotated. Just rules!

I have practiced in our state courts
for over 20 years and taught New York
Practice for almost 10 years, yet fre-
quently I find myself saying, when a
judge or colleague mentions a particu-
lar rule, “I didn’t know that.”

I used to be thrilled that I could
go into any court in the state, from
Riverhead to Buffalo, confident that
I knew the general rules of practice
and, with relatively little effort, could
learn the quirks of a particular court
or judge. Now I find myself worry-
ing when I take the subway two stops
from 60 Centre Street in Manhattan
to 360 Adams Street in Brooklyn that
I no longer know which rules are fol-
lowed, modified, superceded, or sim-
ply ignored.

What happened?

What It Was

No doubt, the passage of time has
played a role. The CPLR took effect
on September 1, 1963, replacing the
CPA.1 John F. Kennedy was president.
Hawaii had been a state for just over
four years. And the Yankees were
coasting toward the playoffs.2 Oops,
some things don’t change.
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CPR for the CPLR

It was a simpler time, illustrated by
an early treatise covering the CPA, by
A.L. Sainer, Esq., titled The Adjective
Law of New York.3 In a scant 300 pages,
Mr. Sainer addressed civil pleadings
and practice forms, evidence, crimi-
nal procedure, surrogate’s practice,
damages, and the Canons of Ethics.
Disclosure did not warrant a section,
or even chapter of its own. It was cov-
ered in just 10 pages, as a subtopic of
evidence.

The function and goal of the new
CPLR was simply and eloquently set
forth in CPLR 104: “The civil practice
law and rules shall be liberally con-
strued to secure the just, speedy and
inexpensive determination of every
civil judicial proceeding.”

What Changed

In that long ago, simpler time, both the
Legislature and the New York Judicial
Conference were empowered to make
necessary changes in the CPLR. This is
no longer the case:

CPLR 102 provides that all chang-
es to the CPLR must be done by
the State Legislature. The CPLR
cannot be changed via rule mak-
ing authority, as was the case in
the past when the New York Judi-
cial Conference was authorized
to enact changes to civil practice
rules. That authority was rescinded
in 1978. Even the legislature is
limited in its ability to modify or
amend the CPLR. The legislature
may not adopt any amendment or
new provision to the CPLR, which
abridges substantive rights.#

With the CPLR solely the province
of the Legislature, rulemaking by the
Chief Administrator of the Courts has
become the primary basis for imple-
menting changes in civil practice:

While the CPLR itself cannot be
altered except by legislation, there
are “Uniform Rules” of court pro-
mulgated by the Chief Administra-
tive Judge for each court in New
York State. These rules contain
important provisions not covered
by the CPLR, governing such mat-
ters as engagement of counsel,
motion practice, notes of issue, and
compulsory arbitration of certain
disputes. These rules may not be
inconsistent with the CPLR, but
can only supplement it. The rules
are found at 22 NYCRR 202 et seq.

In addition, individual judges
sometimes have their own rules
of proceeding for cases assigned to
them. These rules can be located in
a publication such as the New York
Law Journal or from the clerk of
the court in which that judge sits.
These individual rules also may
not conflict with either the CPLR
or the Uniform Rules. To the extent
that they do, they are invalid.?

“Not that there’s anything wrong
with that,” to quote Jerry Seinfeld, but
the present system is a response to a
problem rather than a solution crafted
to offer the optimal method for making
necessary changes to civil practice.



What It Has Become

An almost impenetrable maze or, to
borrow Karl Llewellyn’s title, a proce-
dural “Bramble Bush.”6

Some rules are merely hard to find.
Suppose, for example, your case is
dismissed for failure to prosecute pur-
suant to CPLR 3216. It might be of
interest to the attorney whose case
was just dismissed to know that the
judge dismissing your case is required
to “set forth on the record the spe-
cific conduct constituting the neglect,
which conduct shall demonstrate a
general pattern of delay in proceed-
ing with the litigation.”” The failure of
the judge to do so may form the basis
for reviving the action (allowing the
client’s case to be decided on the mer-
its, and sparing the attorney a steep
increase in malpractice premiums).

Where in CPLR 3216 does this
important mandate appear? Nowhere.
Is there a reference or cross-citation
in CPLR 3216 to direct you to this
language? No. Instead, you have to
know to look in CPLR 205(a) for this
language, which was added to that
statute in 2008.

Some rules are impossible to find.
They lurk, hidden from view, until you
are confronted with a mistake based
upon the violation of the rule. Prac-
titioners statewide know that a party
seeking expedited relief may move
by order to show cause. An order
to show cause is typically utilized
when the hearing of a notice motion
will not take place before the relief
sought is needed or if interim relief,
such as an order to preserve evidence,
is required. However, in at least one
downstate county, there are, in fact,
two kinds of orders to show cause:
“regular” orders to show cause and
“emergency” orders to show cause.
The difference? Emergency orders to
show cause are put to the head of the
line and are reviewed in an expedited
manner. The problem? An emergency
order to show cause requires a special
affidavit or affirmation explaining the
“emergency” nature of the applica-
tion. Putting aside the question of
whether a non-emergency order to
show cause is an oxymoron, an attor-

ney who doesn’t know about the spe-
cial form and has a clerk or service
submit the order will have the papers
returned, unreviewed and unsigned,
causing unexpected delay in what is
supposed to be an expedited process.

Some rules are unintelligible. Read
CPLR 208. Seriously. Imagine you are
reading it for the first time, are fairly
new to practice, and are trying to cal-
culate how much time an infant has
to sue for a medical malpractice case
(and, to make your task easier, you
do not have to consider whether con-
tinuous treatment extends the time to
sue). Good luck!

Some rules aren’'t even rules.
For years, my colleagues have been
describing the practice in the Com-
mercial Division, which routine-

Like a first-year
law student, I can

spot the issue, but a
solution eludes me.

ly includes the exchange of expert
reports and depositions of experts.
This, of course, is heresy in traditional
New York State practice. After spend-
ing a considerable amount of time
unsuccessfully searching for the Com-
mercial Division Rules authorizing
this expansion of expert disclosure, I
was informed by a commercial divi-
sion judge that there are no such rules.
Instead, it is the practice in the Com-
mercial Division, encouraged by the
bench, acquiesced to by the bar, and
accomplished by agreement between
the parties, “so ordered” by the court.
There is even a form stipulation in
Robert L. Haig’s Commercial Litigation
in New York State Courts.

What to Do?
I don’'t know. Like a first-year law
student, I can spot the issue, but a
solution eludes me.

Tinkering around the margins is
likely to increase rather than decrease

confusion, and with such a vast and
complex set of rules, the specter of the
law of unintended consequences lurks
if changes are made piecemeal. Wit-
ness our hapless Note of Issue.8
Under the heading “Current Pro-
cesses and Institutions Relevant to
Amending CPLR and Improving Civil
Practice,” Weinstein, Korn & Miller
set forth the current mechanism for
effecting changes in the rules:

The legislature is the first institu-
tion to look to for amendment and
improvement of the CPLR. The
Chief Judge of the State of New
York and the Chief Administra-
tor of the Courts, however, play
an increasingly important role in
recommending legislation to the
legislature and in promulgating
rules for the administration of the
courts. The Chief Judge and the
Chief Administrator are assisted
in the legislative efforts by their
Advisory Committee on Civil
Practice and by the Law Revision
Commission. More relevant to the
upkeep of the CPLR are the Office
of Court Administration’s CPLR
Advisory Committee and the New
York State Bar Association’s CPLR
Committee.?

A top-to-bottom overhaul of the
rules of practice appears impossible
under our current system. Since the
CPLR may be amended only by the
Legislature, and is not a topic with
much of a constituency in good times,
let alone the tough economic climate
of 2010, help from this direction is
unlikely. The ability of the Chief
Administrator of the Courts to pro-
mulgate rules of practice to supple-
ment the CPLR, while useful as an
interim measure, cannot effect a sys-
temic revision of the rules governing
civil practice. It is, at best, CPR for
the CPLR.

Conclusion

Change may be unwelcome to those
comfortable with current New York
practice. While I count myself in that
group, I believe change is needed,
provided it is systemic and is arrived

CONTINUED ON PAGE 40
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BURDEN OF PROOF — 2013

Introduction

In this 50th year of the CPLR, it seems
reasonable to ask whether this now-
venerable statute has outlived its use-
fulness, or at least its useful life. At 50,
the CPLR has already been in effect
longer than its predecessors, the C.P.A.
(42 years [1921-1963]), the Throop
Code (41 years [1880-1921]) and the
Field Code (32 years [1848-1880]).
While it is true that 50 may well be the
new 30, the life span of the CPLR has
coincided with earthshaking changes
in the practice of law. Has it kept up?
Can it keep up? If the answer to one or
both of these questions is “no,” then
what to do? In short, has the CPLR
reached that stage in its life where no
effort to resuscitate it should be made?
Is it time for a DNR for the CPLR?

For civil litigators practicing in
New York state courts, the CPLR is
our procedural home, the framework
and structure around which we prac-
titioners build our cases. So, like a
homeowner confronted with an anti-
quated yet sound, functioning home,
albeit one that lacks en suite baths for
each bedroom, a 12-burner stove in the
kitchen, and LEED-certified fixtures
and appliances throughout, the bench
and bar are confronted with three pos-
sible paths forward:

1. Just live with it.
2. Demolish it and rebuild.
3. Remodel.

Each of these alternatives will be
considered, beginning with the easiest,
“just live with it.”
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DNR for the CPLR?

Just Live With It

Keeping the existing CPLR and its
appurtenances (Uniform Rules, Judi-
cial District Rules, Individual Judges’
Rules, to name but a few) “as is,”
is attractive on any number of lev-
els. Unfortunately, none, in the end,
has anything to do with improving
the practice of law in New York state
courts.

First and foremost, doing nothing!
means that none of us have to learn a
new procedural language. And, make
no mistake, I am a terrible language
student. Even a modest re-working of
the CPLR, with or without amalgamat-
ing other civil practice rules, will result
in changes, large and small, and an
inevitable learning curve for all, from
least to most experienced.?

Second, like the old cardigan I keep
draped over a chair in my office3
though frayed and somewhat moth-
eaten, it accomplishes its task. The
sweater keeps me warm. The CPLR
works for me. I know it, I am com-
fortable with it, and I have invested
a substantial amount of time learning
some of its many nuances, omissions,
and contradictions. Because the totality
of New York’s civil practice rules often
constitutes a trap, the little procedure
I have mastered gives me a tactical
advantage in some cases, and I am
loath to give that up.

However, as I mentioned at the
outset of this section, none of these rea-
sons serves the commonweal goal of
improving the practice of law in New

York State’s civil courts. So, without
further comment, let’s dispense with
option one.

Demolish It and Rebuild

The second alternative, scrapping the
CPLR and starting over with a new
statute drafted from scratch, is not as
easy to dismiss out of hand. Like that
shiny new automobile in the dealer
showroom, with its intoxicating new
car smell, a brand new code of civil
practice, tailored to address the vexing
legal issues of our day, has a certain
allure.

Many do support the idea of com-
pletely re-drafting the CPLR. With 50
years of experience and 20-20 hind-
sight, we know there are many sections
and rules that need serious attention,
some that would probably not make it
into a new code, and problems and dif-
ficulties that we encounter in practice
today that are not directly addressed
by the CPLR. Some of today’s issues
could not have been imagined in 1963.

If we focus on these criticisms, then
a wholesale replacement of the CPLR
might seem like the most appropri-
ate course. However, there are other
reasons not to undertake a complete
revision — the inherent complexity of
the CPLR, its interconnectedness with
other statutes, and the almost inevi-
table politicization of the exercise.

To understand just how complex a
complete revision of the CPLR would
be, consider the time, energy, and
resources, coupled with more than just



a bit of serendipity, invested in draft-
ing and enacting the CPLR. Remember
the article by Judge Weinstein that
opened this issue? Written in 1958, at
about the mid-point of the drafting
of the CPLR, one gets a sense of the
herculean effort involved. Professor
Carlisle’s article, which follows Judge
Weinstein’s, with its overview of the
entire drafting and enactment process,
completes the picture, leaving us with
the sense that “but for” any number of
intervening events, the CPLR would
never have been enacted.

Judge Weinstein and the other
principal drafters received significant
assistance from the faculty and staff
at Columbia Law School. The New
York State Law Revision Commission
played a crucial role in drafting the
CPLR, but today simply does not have
anything approaching the resources it

Administration) to revise those items
in the CPLR designated as “Rules” (the
Legislature had, from the enactment
of the CPLR, retained sole power to
revise those items in the CPLR desig-
nated “Sections”).

The Legislature has, both before
and after the 1978 legislation, enacted
changes, large and small, to the CPLR.
However, since 1978, the general con-
sensus is that reliance on the Legis-
lature as the sole vehicle for adjust-
ing New York’s civil procedure rules
to changes in case law, practice, and
technology, is not enough. The Office
of Court Administration has stepped
into the breach, and many rules of
civil practice, including some that are
very significant, are the creation of
our courts, not the Legislature.6 Going
forward, it seems reasonable to assume
that judicial rulemaking will continue

are many avenues available to anyone
willing to make the effort.

The Office of Court Administration
has a number of standing committees,
one of which is the Advisory Commit-
tee on Civil Practice.8 What is the role
of the Committee?

The Advisory Committee on Civil
Practice, one of the standing advi-
sory committees established by
the Chief Administrative Judge of
the Courts pursuant to sections
212(1)(g) and 212(1)(q) of the
Judiciary Law, annually recom-
mends to the Chief Administra-
tive Judge legislative proposals in
the area of civil procedure that
may be incorporated in the Chief
Administrative Judge’s legislative
program. The Committee makes
its recommendations on the basis
of its own studies, examination of

To understand just how complex a complete revision of the CPLR would

be, consider the time, energy, and resources, coupled with more than just
a bit of serendipity, invested in drafting and enacting the CPLR.

once did.# It is not clear what resources
could be brought to bear today on such
a project. And who would fill the criti-
cal role played by Judge Weinstein?
For these reasons, and many oth-
ers, developing and implementing an
entirely new code seems far-fetched.

Remodel
So, what about remodeling? Actually,
the process of revising the CPLR has
been going on since its effective date.
The Court of Appeals illustrates this
nicely in Chase v. Scavuzzo.> There, the
Court traces the evolution of CPLR
3216 from its original form in 1963,
through its amendment in 1964, its
repeal and reenactment in 1967, and its
further amendment in 1978 when the
statute attained its present form. The
changes in CPLR 3216 detailed in Chase
were all enacted by the Legislature.
Coincidently, 1978 was the year that
the Legislature repealed the previously
co-extensive authority of the Judicial
Conference (now the Office of Court

as a necessary adjunct to and, at times,
the main mechanism for updating
New York's rules of civil practice.

So, having rejected leaving well
enough alone and repeal as reason-
able paths forward, what can we, as
members of the bench and bar, do to
equip the CPLR (and appurtenances)
to accomplish for the next 50 years
the salutary goals set forth in CPLR
104?

The civil practice law and rules
shall be liberally construed to
secure the just, speedy and inex-
pensive determination of every
civil judicial proceeding.”

We Can All Have an Impact

Clearly, attempting to enact changes
to the CPLR should be the first step.
If that avenue is foreclosed, input
into formulating court rules directed
towards achieving these goals should
be the next. Finally, attorneys often
have the ability to impact rules through
litigation they are engaged in. There

decisional law, and recommenda-
tions received from bench and bar.
The Committee maintains a liaison
with the New York State Judicial
Conference, committees of judges
and committees of bar associa-
tions, legislative committees, and
such agencies as the Law Revision
Commission. In addition to recom-
mending measures for inclusion in
the Chief Administrative Judge’s
legislative program, the Com-
mittee reviews and comments on
other pending legislative measures
concerning civil procedure.”?

The reference to “recommendations
received from bench and bar” is not
lip service, and during the time I have
been involved with the Committee
many proposals have had their genesis
in letters and emails from judges and
lawyers.

The Law Revision Commission,
established in 1934, is “the oldest con-
tinuous agency in the common-law
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world devoted to law reform through
legislation.”10 Its home page explains
it mission:

The Purpose of the Commission

The Commission is charged by
statute with the following duties:
To examine the common law and
statutes of the State and current
judicial decisions for the purpose
of discovering defects and anach-
ronisms in the law and recom-
mending needed reforms.

To receive and consider proposed
changes in the law recommended
by the American Law Institute, the
commissioners for the promotion
of uniformity of legislation in the
United States, any bar association
or other learned bodies.

To receive and consider sugges-
tions from judges, justices, public
officials, lawyers and the public
generally as to defects and anach-
ronisms in the law.

To recommend, from time to time,

such changes in the law as it deems

necessary to modify or eliminate
antiquated and inequitable rules

of law, and to bring the law of this

state, civil and criminal, into har-

mony with modern conditions.!1

As with the Advisory Committee
on Civil Practice, the Law Revision
Commission’s mechanism “[t]o receive
and consider suggestions from judges,
justices, public officials, lawyers and
the public generally” is a genuine and
meaningful one.

Many bar associations have com-
mittees, standing or ad hoc, devoted to
civil practice issues. While the ranks of
CPLR geeks is larger than one might
think, these bar association committees
are generally very welcoming of new
members and certainly are receptive
to the submission of comments, and
complaints, from the bench and bar.
Many legislative initiatives have had
their origins in recommendations rec-
ommended by bar associations.

Conclusion

As the CPLR enters its second half-cen-
tury, there are certainly areas of civil
practice procedure in need of attention.

40 | October 2013 | NYSBA Journal

While immediate legislative fixes are
often suggested when a problem is first
encountered, time and time again our
courts, through that glorious inven-
tion, the common law, have, over time,
furnished solutions. And, given the
complexity of our civil practice rules
in their totality, slow and steady is
often the right course, because it is less
likely to cause dreaded unintended
consequences.

I cannot think of a better example of
a statute that has proved adaptable to
our changing times than CPLR 3101(a),
titled the “Scope of Disclosure,” which
begins:

(a) Generally. There shall be full

disclosure of all matter material

and necessary in the prosecution

or defense of an action, regardless

of the burden of proof . ..

With only a single modification over
the years to its key introductory lan-
guage,!? this one statute has success-
fully spanned the period of time when
lawyers moved from carbon paper to
the cloud. This is no small feat.

If the CPLR could speak, it might
well croak out the line made famous
by 1975’s Monty Python and the Holy
Grail: “I'm not dead yet!” So, no DNR
for the CPLR. With some help from
all of us, New York’s stalwart CPLR,
coupled with our court rules, has suffi-
cient flexibility and resiliency to make
its golden anniversary the beginning
of a golden age in civil practice. =~ M

1. Anyone who knows me knows that doing
nothing is generally the first course of action (sic) I
consider when confronted with any issue.

2. Of course, this is one of those situations where
a newly minted lawyer has the incredible advan-
tage of imprinting any new or revised rules upon a
blank slate.

3. Tknow, I know, this makes me sound like I am
at least a hundred years old. However, it gets cold
in my office.

4. A good start to learning about the law revision
commission is John W. MacDonald’s article The
New York Law Revision Commission: The Past and the
Future, 13 St. Louis U. L.J. 258 (1968-1969).

5. 87 N.Y.2d 228 (1995).

6. Ileave it for others to weigh in on the long-
lived debate on whether this new status quo is
desirable, or even constitutional.

7. CPLR 104.

8. Spoiler alert: I have been a member of the
Committee since 2000.

9. Report of the Advisory Committee on Civil Prac-
tice, January 2013.

10. http://www.lawrevision.state.ny.us.

11. Id.

12. The 1991 amendment substituted “matter”
for “evidence” to comport with the holding of the
Court of Appeals in its seminal decision on the

scope of disclosure, Allen v. Crowell-Collier Publish-
ing Co., 21 N.Y.2d 403 (1968).
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at in a thoughtful and systematic man-
ner. However it is accomplished, the
process will likely be difficult, as illus-
trated by the children’s rhyme that
gave Bramble Bush its title:

There was a man in our town

and he was wondrous wise;

he jumped into a bramble bush

and scratched out both his eyes —

and when he saw that he was blind,
with all his might and main

he jumped into another one

and scratched them in again.10 |

1. Civil Practice Act, enacted in 1921.

2. In that simpler time there was a single round
of league playoffs.

3. In A Dictionary of Modern Legal Usage, Bryan
Garner offers this definition: “[A]djective law is
not a set of rules governing words that modify
nouns, but rather the aggregate of rules on proce-
dure.”

4.  Weinstein, Korn & Miller q 102.00.
5. Id

6. Karl N. Llewellyn, The Bramble Bush: On Our
Law and Its Study 1930.

7. See CPLR 205(a); see also Siegel, McKinney’s
Practice Commentary, NYCPLR 3216 (2008).

8. The Note of Issue was the subject of the May
2009 column, “It’s the Note of Issue, Stupid.”

9. Weinstein, Korn & Miller | Intro.02.
10. Llewellyn, The Bramble Bush, supra note 6.
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To Fly, or
Not to Fly. . .

By David D. Siegel

It was the Civil Practice Law
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and Rules that got me flying.

Perhaps not altogether figuratively. The CPLR took to the books in 1962 and took effect a year later. A new practice act
jars the bar as few other pronouncements can. All the lawyers were looking for a quick education in the new act. But there
were few educators. I was one of the lucky ones. I was just starting in law teaching, and New York practice was my subject.
I read the CPLR through twice. That alone can’t make the reader an expert. But I also thought about it. That helped. And
I studied its background reports closely. That helped more.

I quickly found myself in demand all around the state as a lecturer, speaking at many locations for our State Bar
Association and the Practising Law Institute and before myriad local bar groups. I accepted almost any invitation. This
was heady exposure for a young law teacher. (I ask our readers to accept that I was once young.)

I also remembered that all work and no play make Jack a dull boy. I was so enmeshed in the CPLR that it started to
come out of me more as an ooze than a lecture. I needed escape.

Escape took the form of flying lessons at the Staten Island airport, a charming little field in almost the center of Staten
Island, now long since become a shopping center, or something like that. The starting plane was a Piper Cub, a small high-
wing tandem two-seater. My instructor sat in one seat, I in the other, both of us in earphones. Off we went. Delightful. I
later realized that it’s always delightful when you have an experienced and confident pilot in the other seat. I learned this
best through the doctrine of Stark Contrast, when I was finally allowed to solo and had only myself to guide me.
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I'soloed all around the Staten Island airport, a number
of times. I forget whether I did this because it was the rule
(until I got further clearance) or instinctively, as a matter
of self-preservation. My instructor now began to prepare
me for the next step: clearance for cross-country flying.
This means going far from base and landing at airports
elsewhere. More significantly, it means leaving the warm
security of the Staten Island airport.

All of this was in the air, however. Meanwhile, back on
the ground, I continued to talk CPLR to all comers.

One of the comers was John Real, at the time the presi-
dent of the Mount Vernon Bar Association. Would I give
his members an after-dinner CPLR talk? Why sure. It was
now early in 1963. I sat at John’s right on the dais during
dinner. We didn’t know each other well, so scraping up
conversation was some effort. All at once he blurted out,
“Are you a pilot?” This astounded me. I wasn’t quite a
pilot —no license yet — but how could he even guess at my
flying activities? I asked him that. He said, “Your watch.”

I was wearing a complicated-looking calendar/stop-
watch. On the left wrist. It was a Rolex that I ordered
from Switzerland while I was in the army in Stuttgart, in
Germany, way back in 1954. It was a beauty. Had I hap-
pened to be wearing it on my right wrist, there’d be no
story to tell here.

John’s assumption that I was a pilot came from the
watch, which had nothing to do with it. It just hap-
pened to prove a catalyst for my next flying adventure.
(Actually, for a lot more than that in my life, but that’s
another story.)

He said he had a plane and would I like to go up
with him. Of course I would, and in a month or so I did.
I had lunch at John’s home in Katonah, after which he
telephoned the Westchester airport and then drove us
there. His plane had been taxied out of the hangar and
was waiting for him.

It was a single-engine Piper Apache (retractable gear),
and now here we were on a warmish day in mid spring,
floating in the skies above Westchester, he piloting, and 1
just a bemused spectator — a status I should have stayed
with forever, but didn’t. I did on this trip, though.

He said, “Would you like to go to Great Barrington?”
I'd never heard of it, but it proved to be a small and
inviting town in southwestern Massachusetts, in the
Berkshires. I looked at my watch. It was after 3 p.m. I
said, “John, isn’t it a little late for that?” He looked at me
with surprise, maybe contempt, and said condescend-
ingly, “You're in a plane.”

We arrived at the Great Barrington airport in well
under an hour. It's a charming airfield, nestled in the
foothills of the Berkshires, just down the road a mile and
a half from where I have now been living for the past
30+ years (that’s another story). He had a beat-up old
station wagon parked at the field and off we went down
Route 71 to the house of his brother, Ray, the last house in

44 | October 2013 | NYSBA Journal

Massachusetts before the New York border. A nice visit,
and after an hour to two, back to Westchester.

This Berkshires airport was where I wanted to con-
tinue my flying lessons. I would now drive up on
weekends, staying at a motel and learning more about
flying from the late Walt Koladza, the airport’s founder.
(It's now named for him.) Walt convinced me to buy my
own plane. (He was very convincing. He also happened
to be the seller’s agent.) I bought a Piper Cherokee 180.
Fourseater, low-wing, stationary gear, and steady as an
aircraft can be. I wish I could say the same for its new
pilot. I parked it (“tied it down” in the jargon) at Linden
airport in New Jersey, commuting distance from my
Brooklyn apartment. I flew it to Great Barrington on
weekends for continued lessons towards my license.

I was ultimately cleared for cross-country flying —
solo only, no license yet — and off I went on a number of
cross-country missions. I could write a book about those
experiences. (Each of them is another story.) I would
call it A Fool and His Airplane. 1 can’t believe now, in
retrospect, that I ever had the guts to chart those flights.
On one of them, on July 11, 1964 — 160 years to the day
after Burr killed Hamilton in Weehawken (that’s another
story) — I flew from Linden in New Jersey, to Scranton in
Pennsylvania, to Binghamton and Cooperstown in New
York, to the Great Barrington airport, and then back to
Linden. All in a day.

On the last leg of that journey, guided on my spe-
cial radio by the WOR transmitter (710 on the AM dial)
that stood almost next to the Linden airport, I “flew the
needle,” just steadily aiming for the WOR antenna. While
over the area of the George Washington Bridge, I saw a
peculiar sight ahead, around midtown: a cloud starting at
eye level but moving down instead of up. Nobody at Great
Barrington had warned me of bad weather, so, dependent
novice that I was, I continued my trek to Linden.

That peculiar cloud, my friends, was fog, and I flew
right into it. (As an expert on civil procedure, I can tell you
that an act of that kind makes one eligible for treatment as
an incapacitated person under the Mental Hygiene Law,
if not as a decedent under the Estates, Powers, and Trusts
Law.) I had all kinds of sophisticated radio equipment in
the plane that could have helped me avoid or evade the
fog, but hadn’t yet learned how to use it. I learned how
to afterwards, from an instruction manual. The more
immediate lesson came from another book. I learned that
thou must honor fog with no less fervor than thy father
and thy mother.

The 30 minutes or so that followed, in which I lost
all orientation, felt like 30 years. It was a rapid series of
events that should by all odds have resulted in the com-
mon death of my plane and me. But through a series
of minor miracles — God bless WOR and its transmitter
— I found the airport and landed, appreciative as never
before of what it means to be alive.



Because the fool and his
plane were not parted, I
continued cross-country fly-
ing. I finally got my license.
(I attribute this to govern-
ment error.) Now I could
take others up with me.
Who would volunteer for
this dangerous mission? My
wife, some cousins, and at
last my parents. My mother
sat in the front passenger
seat, hands held tightly in
her lap lest she touch a but-
ton and destroy her family.

My father was in the
plane, too. He feared flying, but had to show this confi-
dence in me. He sat in the back seat, desperately feigning
a smile and holding tightly to the little strap on his right.
His expectation was that if the plane should suddenly
go down, he would be saved by his little strap, which
he assumed was independently attached to heaven. The
plane didn’t go down, but I did have a brush with a
commercial airliner in the Bronx, just north of LaGuardia
Airport. My folks didn’t know it was a brush, however,
and I didn't tell them. (Pilots are taught merely to smile
in these circumstances.)

Planes don’t turn on a horizontal. They bank in the
direction of the turn. When my wife Rosemarie flew with
me — again just a gesture of loyalty — she devised her own
defenses. She was committed at all costs to the vertical.
When the plane banked to the right, she leaned to the
left, pressing into me. When the plane banked to the left,
she leaned to the right, pressing into the door. While the
plane was banking, in other words, Rosemarie wasn't.
Any plane anywhere within my vision concerned me. I
wanted a commitment from all potential aircraft in North
America that they would not go up until I was both up
and down. No takers, however. My lookout for other
planes was therefore a salient and always frightening part
of my flying.

After several months of cross-country flying, I came
to a shocking realization. This exhilaration that I thought
I felt every time I flew was not exhilaration at all. It was
terror. I came finally to acknowledge that my joy of flying
depended unambiguously on a condition precedent: that
someone else be flying the plane.

The clincher that got me to sell the plane (in 1965,
about a year after I bought it) was another brush with an
aircraft. Another nice Saturday morning, and here I am
flying up to Great Barrington once again. Alone this time.

I'm looking left and right for any sign of any movement
in the air. Suddenly I draw a heavy intake of breath: a huge
plane is rapidly closing in on me from the left. I'm done for.

Do you know what that huge plane was, my friends,
coming at me from the left? It wasn’t a plane at all. It was

a minuscule bug climbing up the left window, catapulted
by my peripheral vision and my imagination into an
enemy aircraft.

Who needs this? Or this plane? I continued my flight
to Great Barrington, landed, and told Walt Koladza to sell
the plane for me. He did, and with the proceeds I bought
the big farm my family and I have now owned since 1965,
and permanently resided on since 1972.

The great advantage of a farm is that it requires
no pilot and is never threatened by the flying farms of
others. [ |
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New York State Consumer
Law and Class Actions:

2012-2013

By Thomas A. Dickerson, Daniel D. Angiolillo,
Cheryl E. Chambers and Leonard B. Austin

ecently, New York courts have ruled on a variety

I; of important consumer law issues involving

ortgage settlement conferences and sanctions,

educational services and law school employment

statistics, insurance overcharges and repair-shop steering,
medical success rates and debt collections.

In addition, the Court of Appeals, the Appellate
Divisions and several trial courts have continued to
respond to the need for a more accessible class action
statute.

Mortgage Settlement Conferences and Sanctions

In 2008, “[t]he New York State Legislature endeavored to
cope with the dramatic increase in mortgage foreclosures
by enacting a variety of statutes that are known, in
omnibus form, as the Subprime Residential Loan and
Foreclosure Laws.”? CPLR 3408 was enacted as part of this
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legislation. In November 2009, the Legislature amended
the statute to, inter alia, mandate settlement conferences
in all residential mortgage foreclosure actions in which
the defendant is a resident of the property subject to
foreclosure.?2 The amendment also, inter alia, added the
following requirement: “Both the plaintiff and defendant
shall negotiate in good faith to reach a mutually agreeable
resolution, including a loan modification, if possible.”3 In
addition, 22 N.Y.C.R.R. § 202.12-a(c)(4) directs the court to
“ensure that each party fulfills its obligation to negotiate
in good faith.” It stands to reason that the court cannot
“ensure” compliance with CPLR 3408(f) without the
authority to impose some type of a sanction. Yet neither
CPLR 3408(f) nor 22 N.Y.C.RR. § 202.12-a provides
sufficient guidance and as a result the courts, inter alia,
have upon a finding of a lack of good faith, “barred them
from collecting interest, legal fees, and expenses, imposed



exemplary damages against them, stayed the foreclosure
proceedings, imposed a monetary sanction pursuant to
22 NYCRR part 130, dismissed the action, and vacated
the judgment of foreclosure and sale and cancelled the
note and mortgage.”4 In an effort to add clarity, the
Appellate Division, in Wells Fargo Bank, N.A. v. Meyers,
noted that “it is beyond dispute that CPLR 3408 is silent
as to sanctions or the remedy to be employed where a
party violates its obligation to negotiate in good faith”
and “the courts must employ appropriate, permissible,
and authorized remedies, tailored to the circumstances of
each given case.”>

Educational Services: Working for Free

In Apple v. Atlantic Yards Development Co., LLC, student-
trainees asserted “that in exchange for their participation
in the training program, they were promised membership
in a labor union and construction jobs at the Atlantic Yards
construction project in Brooklyn, New York.” When they
completed the program, providing two months of unpaid
construction work, the promised union membership and
jobs were not provided. The court found that the plaintiffs
asserted a deceptive business practice covered by N.Y.
General Business Law § 349 (GBL), and “[i]n addition . . .
the Plaintiffs were not strictly employees in the traditional
sense, but consumers of a training program offered by
the Defendants. [GBL] § 349 [has been applied] to claims
brought by consumers of educational or vocational training
programs.””

Law School Employment Statistics

Law school graduates, in Gomez-Jimenez v. New York Law
School® alleged that their law school misrepresented
post-graduation employment data and violated GBL
§ 349. The Appellate Division found that the plaintiffs
adequately alleged consumer oriented conduct but failed
to establish that the data were sufficiently deceptive
or misleading. “[A]lthough there is no question that
the type of employment information published by
defendant (and other law schools) during the relevant
period likely left some consumers with an incomplete,
if not false, impression of the school’s job placement
success, Supreme Court correctly held that this statistical
gamesmanship, which the ABA has since repudiated in
its revised disclosure guidelines, does not give rise to a
cognizable claim under [GBL] § 349.”9

Insurance Overcharges

In Partells v. Fidelity National Title Insurance Services,!0
(ENTIC), consumers alleged that the defendant
“unlawfully overcharged them and other consumers
for title insurance.” In sustaining a GBL § 349 claim, the
court found “that in charging the rate that it did FNTIC
implicitly represented that the rate — which, it bears
repeating is set by law — was correct. . . . [I]t is not simply
that FNTIC failed to disclose the correct rate, rather, it

deceived the Partells into . . . thinking the charged rate
was correct. . . . [I]t is enough to conclude that a jury
could find that a reasonable consumer, while closing on
a mortgage, would believe that the rate he or she was
charged for title insurance (to the benefit of the lender)
would be the lawful rate.”11

Insurance: Auto Repair Steering

In North State Autobahn, Inc. v. Progressive Insurance
Group,12 the court held that GBL § 349 may be used by
businesses that allege deceptive practices which have
an indirect impact upon consumers and, hence, are
consumer oriented. The court noted,

[The] plaintiffs sufficiently alleged that they were
directly injured by [Progressive’s] deceptive practices
in that customers were misled into taking their vehicles
. . . to competing repair shops that participated in
the [Progressive’s DRP (direct repair program)]. The
allegedly deceptive conduct was specifically targeted
at . . . independent [auto repair] shops in an effort to
wrest away customers through false and misleading
statements. . . . Thus, plaintiffs adequately alleged that
as a result of defendant’s misleading conduct, they
suffered direct business loss of customers resulting in
damages of over $5 million.13

Medical Success Rates

The court, in Gotlin ex rel. County of Richmond v. Leder-
man,1* sustained a GBL § 349 claim alleging “that the
defendants — in their brochures, videos, advertisements,
seminars, and internet sites — deceptively marketed and
advertised FSR [Fractionated Stereotactive Radiosurgery]
treatment by making unrealistic claims as to its success
rates . . . plaintiffs contend that defendants’ claims that
FSR treatment had ‘success rates” of greater than 90% in
treating pancreatic cancer were materially deceptive.”

Debt Collections

In Midland Funding, LLC v. Giraldo,’> the court found
that debt collection procedures involving the filing of a
lawsuit without proof stated a GBL § 349 claim.

Addressing the first element — “consumer oriented”
conduct - defendant’s General Business Law
counterclaim is plainly sufficient . . . “the conduct
complained of” at its heart involves the “routine
filing” of assigned debt lawsuits by plaintiff “despite
a lack of crucial, legally admissible information”
or “sufficient inquiry” into whether the claims are

meritorious.

[TThis court holds that deceptive conduct by a debt
buyer in the course of civil litigation may violate a
consumer’s legal rights under [GBL] § 349. When
a debt buyer seeks the court’s aid in enforcing an
assigned debt claim, the debt buyer should not
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commence the action unless it can readily obtain
admissible proof that would make out a prima facie
case. Such proof should include evidence that it
actually owns the debt, that the defendant was given
notice of the assignment, and that underlying debt
claim is meritorious. It commences such an action
without having such readily available proof, and if it
turns out that such proof is not readily available, the
debt buyer may end up not only losing the case, but
may also be found liable for substantial compensatory
damages, punitive damages, and attorney’s fees to the
extent allowed by law.16

GBL § 349 may be used to
allege deceptive practices

which have an indirect impact
upon consumers.

Positive Developments in New York Class Actions
Since the publication of New York State Class Actions:
Make It Work — Fulfill The Promisel” (Make It Work) in 2010
and the Court of Appeals’s game-changing decision in
Koch v. Acker, Merrall & Condit Co.18 in 2012, there has
been a noticeable change in the enthusiasm of New York
courts in applying our salutary class action statute, CPLR
901-909.19

Expansive Language

In Corsello v. Verizon New York, Inc.?0 the Court of
Appeals found that the owners of a building upon which
the defendant attached a box “to transmit telephone
communications to and from Verizon’s customers in
other buildings”?! stated an inverse condemnation cause
of action. As for class certification, the Court found that it
“seems on its face well-suited to class action treatment”
in that “it would be reasonable to infer that the case will be
dominated by class-wide issues — whether Verizon’s practice
is lawful, and if not what the remedy should be” and that
“expert testimony” could be used to “support an inference”
of typicality.22

Sua Sponte Certification

The Second Department, in Globe Surgical Supply v.
GEICO,% a class action by medical equipment suppliers
challenging denial of their claims under no fault
because they exceeded so-called prevailing rates, denied
certification without prejudice to reapplying for class
treatment after locating an adequate class representative.
In Amer-A-Med Health Products, Inc. v. GEICO?* and
O’Brien v. GEICO,? the trial court found a proposed
intervenor to be an adequate class representative and
sua sponte certified the class noting that “[i]t would be
illogical and redundant for plaintiff to again bring a
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further motion to demonstrate the . . . criteria set forth in
901 and 902 when the Appellate Division already ruled
upon them.” On appeal, the Appellate Division, Second
Department approved of the concept of sua sponte class
certification but remitted for the entry of a CPLR 903
order describing the certified class.26

Stockbroker Overtime Claims

In Thomas v. Meyers Associates, L.P.,27 a class of employees of
a broker-dealer in the financial industry sought monetary
and injunctive relief alleging defendants “‘engaged in
a systemic practice of failing to properly compensate
stockbrokers” in violation of the New York Labor Law
§ 650 et seq. . . . by . .. failing to pay overtime, making
unlawful deductions from paychecks, failing to pay
timely and failing to pay minimum wage.”?8 In granting
certification, the court allowed the class representative to
waive the statutory penalty of liquidated damages (with
opt-out notice to class members) thus circumventing
CPLR 901(b).2% The court also noted that the “[p]laintiff
and the [class] seek to vindicate rights accorded them
by statute and regulation, and allegedly violated by
uniform policies and practices, including . . . [defendant’s]
admitted failure to pay overtime.” Of particular interest
was the court’s earlier denial of defendant’s motion to
compel mandatory arbitration pursuant to the rules of
the Financial Industry Regulatory Authority (FINRA).30

Rent Overcharges
In Downing v. First Lenox Terrace Associatesl a class
of tenants or former tenants of a residential complex
alleged that the owners “unlawfully deregulated their
apartments under the luxury decontrol provisions of the
Rent Stabilization Law (Administrative Code of City of
NY) § 26-501 et seq.) [RSL] while receiving tax incentive
benefits under the City of New York’s J-51 program.
Plaintiffs seek . . . a declaration that all apartments in the
complex are subject to rent stabilization, injunctive relief
and a money judgment.”32 In denying the defendant’s
motion to dismiss based upon CPLR 901(b) the Appellate
Division, First Department expanded the application
of CPLR Article 9 to allow class actions seeking actual
damages consisting of rent overcharges plus interest
pursuant to RSL § 26-516(a).33

In Casey v. Whitehouse Estates, Inc.,3* a class of tenants
alleged rent overcharges and sought reimbursement. Evi-
dently, the landlord sought to deregulate its apartments,
pursuant to the luxury decontrol amendments under the
RSL, and to obtain, under the J-51 program, “tax abate-
ments and exemptions for rehabilitative work done to”
its building. Allegedly the defendant landlord illegally
charged market rents, violating the J-51 program.3® In
granting class certification, the court found that class
treatment was not prohibited under CPLR 901(b) by
the penalty provisions of the RSL because they could be
waived3¢ and, in any event, the penalty provisions were



not triggered because the defendant was acting in good
faith. The court noted that the named plaintiffs and class
members share a common goal to ensure “that the land-
lord charges tenants . . . no more than the maximum legal
rent” and that the tenants be compensated for the rent
overcharges.

County as Class Representative

Nassau County, in County of Nassau v. Expedia, Inc.37
sought to enforce its Hotel and Motel Tax Law and other
similar taxing statutes throughout New York State on
behalf of a class of 56 other local governmental agencies.
“Defendants purchase blocks of rooms from hotels and
motels at discounted rates and then resell the rooms
to members of the public via the internet. The County
alleges that the tax owed under the Hotel and Motel
Tax Law is correctly calculated as a percentage of the
price that occupants pay to the defendant resellers. The
County further alleges that the online sellers collect
the 3% hotel tax from consumers based on retail room
rates but remit to the County only the portion of the
tax based on defendants’ lower ‘wholesale’ rate.” In
certifying the class action with Nassau County as the class
representative, the trial Court relied upon the Court of
Appeals’s recent decision in Ouverstock.com v. Department
of Taxation and Finance3® and found a predominance of
common questions despite noting “that there is some
variation in the tax rate among the different taxing
authorities.” Accordingly, the court concluded that the
“‘means and manner” of collecting the taxes is sufficiently
similar.” |
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lease make it stop. You're in agony,
Pand convinced that it will never

end. The meeting was scheduled to
end at 10 AM, but now it’s 10:15, and the
speaker shows no signs of stopping. Your
mind walked out of the room twenty min-
utes ago. Your body would have followed,
but the speaker is a senior partner, so you
don’t dare. Instead, you look at your watch
every few seconds, fold and unfold your
arms, and attempt to send a telepathic
message to the speaker: “Shut up. Shut
Up! SHUT UP!!1!”

Time. It's our most valuable
commodity. Rich or poor, smart or
dumb, fit or fat, it doesn’t matter.
When it comes to time, we all get the
same amount. 86,400 seconds every
day. No more, no less. When you
speak, you are asking the audience to
give you this precious asset. In return,
they hope that what you'll say is at
least as valuable as their hourly rate. Is
it? If not, do you at least mitigate the
theft of time by finishing punctually?
Here are some tips to help you.

Finish on time. Please re-read
that last sentence. Then read it again.
Commit it to memory, and practice
its simple message. If you respect
your audience, you must finish on
time. Even if the meeting starts late,
you should finish on time. Even if
the introducer chews up half of your
allotted time, finish on time. Even if
you still have two points and fifteen
PowerPoint slides left, finish on time.

The reason many speakers don’t
finish on time is because they think
that they (or their message) are too
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The Importance of Time

important to obey this rule. They're
not. Compare these average speakers
to the best professional speakers in
the world. The professionals can
command fees of $50,000 for a keynote
address. That’s a valuable hour. When
a group pays that much, you can bet
they think the speaker and the message
are important. Yet those same speakers
will cut short their presentations if
a meeting runs late. They know the
importance of ending on time. Is your
message worth $50,000 per hour? If
not, don’t let your ego get in the way.
Respect your audience, and finish on
time.

How much time do you have?
Respecting your audience’s time starts
before you rise to speak. Ask the
meeting planner, “How long would
you like me to speak? What time do
I need to finish?” Also, look at the
meeting agenda or the program. If
nothing else, ask an audience member,
“How much time do your speakers
normally take?” If you don’t know
when you should end, you will go over
your allotted time.

Keep an eye on the clock. The
audience is watching you. If you
conspicuously look at your watch,
most of the audience will look at their
watches, too. It’s kind of like watching
someone yawn — you feel compelled
to yawn, too. But if you want to finish
on time, you need to keep an eye on
the time. How can you do it? Here’s
one solution: Before you rise to speak,
slide your watch around so that the
watch face is on the bottom of your

wrist. Now you can inconspicuously
glance at your watch, but won't trigger
a response from everyone else in the
room.

Joel Weldon, a recipient of
Toastmasters International’s Golden
Gavel award, goes even further than
that. Whenever he speaks, he brings
a gigantic digital clock with him. He
places the clock on the lectern, so he
knows at a glance how much time
remains. The audience never sees his
clock, so they're only aware that he
finished on time.

Ask for help. If you speak to a large
group, such as at a luncheon address or
a CLE seminar, you might want to ask
someone from the organization to help
keep you on time. Meeting planners,
program directors, and event chairs
are already praying that you will keep
them on schedule, so don't be shy
about requesting their help. Print four
8.5” x 11" posters with these phrases:
“10 minutes,” “5 minutes,” “1 minute,”
and “SHUT UP!” Ask your helper to
hold up the first sign when you have
ten minutes left, etc. With their help,
you'll finish the presentation on time.

Outline in “chunks.” When you see
that you're running out of time, ask
yourself, “What can I cut?” In the heat
of the moment, a speech written word-
for-word looks too complicated to edit.
Looking at the mass of words on the
page, you forget which parts were
essential and which parts could be
eliminated. By contrast, if the speech is
organized in “chunks,” you can discard
entire sections on-the-fly. You know



that not every part of your speech is
equally important. Pre-determine the
most important parts that you want
your audience to remember or act
upon, so you can edit your speech at
the lectern.

Offer to take questions after
you finish. Initially, your introducer
said that you would take questions
following the presentation. That was
fifty-seven minutes ago. Now you're
crushed for time. Should you still
take questions? No, not right now.
Eliminating the Q&A session is an
easy way to get the program back on
track. But keep your promises: stick

around afterwards or during the break
to answer their questions. Tell the
audience exactly where and how long
you will stay to answer questions, so
they can find you afterward.

Have an exit line. Oh, no. You're
only two-thirds of the way through
your speech, but your guest helper
is standing in the back of the room,
waving the “1 minute” sign. What
should you do?

As you've figured out by now, the
answer is not, “keep talking.” Instead,
jump to your exit line. Exit lines are
prepared comments, typically less than
sixty seconds long, which conclude
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your presentation with poise and
power. Invest the time to prepare these
lines in advance.
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motion must have a notice of motion.1?
You'll also need an affidavit or affir-
mation that you've made a good-faith
effort to resolve your disclosure dis-
pute with your adversary.20 You may
also include any other supporting
affidavit or memorandum of law. A
copy of the disclosure request and the
response, if a party responded to dis-
closure,2! will help the court resolve
your disclosure dispute.

Good-Faith Affirmation

Every disclosure motion must be
accompanied by an attorney affirma-
tion explaining your good-faith efforts
to resolve the disclosure dispute with
your adversary.22 The good-faith affir-

You might want to move to expedite
disclosure with respect to some items
or with the entirety of disclosure.?’ If
you're seeking to expedite disclosure,
move by order to show cause to get the
court to hear your motion quickly.

Motion for Supervision of
Disclosure

Although the parties usually consent to
disclosure without court supervision,
the court may also assign a judge, law
clerk, special master, or referee, such
as a judicial hearing officer (JHO),28
to supervise any part of disclosure.??
A JHO is a retired judge who serves
under article 22 of the Judiciary Law.30
Referees have all the powers of a court
in supervising disclosure, “expect
the power to relieve [themselves] of

Move for a protective order to

guard against your adversary’s
abusing disclosure.

mation must “indicate the time, place
and nature of the consultation and the
issues discussed and any resolutions,
or shall indicate good cause why no
such conferral with counsel for oppos-
ing parties was held.”23

Telling the court in the affirmation
that you've sent a few letters and made
a few telephone calls to your adversary
might not be enough to show your
good-faith effort.24 It's wise to allege
that you and your adversary have had
“significant, intelligent and expansive
contact and negotiations.”25

Motion to Extend or Expedite
Disclosure

Practitioners often need more time to
respond to disclosure than what the
CPLR provides. To extend your time
to respond, ask your adversary for an
extension. If your adversary agrees,
stipulate to a date certain. Comply
with the deadline. If your adversary
won't agree to an extension, move for
a protective order. Doing so automati-
cally stays your obligation to comply
with the disclosure demand until the
court resolves your motion.26
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[their] duties, to appoint a successor,
or to adjudge a[] person guilty of con-
tempt.”31

Because courts often have congest-
ed calendars and limited personnel, a
court will only rarely appoint a judge,
special master, or referee, such as a
JHO, to supervise disclosure.32 A court
might require you to show special
circumstances before granting your
motion for supervision.33

The parties to the litigation may
also “stipulate to name a[] [private]
attorney to act as a referee” to super-
vise disclosure.34

You may ask the court that appoint-
ed the referee to review the referee’s
order.®> But the “evidentiary rulings
made in advance of trial constitute,
at best, an advisory opinion which is
neither appealable as of right nor by
permission.”36

Motion for a Protective Order

To guard against your adversary’s
abuse of disclosure, move for a protec-
tive order under CPLR 3103. A “protec-
tive order is the law’s perpetual guard
against disclosure abuses.”3” Protec-

tive orders are “designed to prevent
unreasonable annoyance, expense,
embarrassment, disadvantage, or
other prejudice to any person or the
courts.”38

You may move for a protective order
under CPLR 3103(a) even if you're not
a party to the litigation but some-
one is seeking disclosure from you as
a non-party witness. This includes a
non-party from whom an examination
before trial (EBT) is sought by a party
to the litigation. It may also include
“the custodian of a paper or thing from
whom discovery is sought.”39

Under CPLR 3103(a), the court
“may at any time on its own initia-
tive [sua sponte] . . . make a protective
order.” The court might issue a protec-
tive order sua sponte if it sees that a
party is taking advantage of another
attorney who might lack “talent or
experience,”40 if the court notices that
during disclosure an attorney is tak-
ing advantage of a party who isn’t
represented by an attorney,*! or if the
court detects disclosure abuse “before
a party or witness has complained of it
by motion.”42

Disclosure is suspended when you
move for a protective order until the
court decides the motion. The “mere
making of the motion suspends the
scheduled disclosure.”#3 If the disclo-
sure involves a non-party witness, you,
as the moving party, must notify the wit-
ness that disclosure is suspended.#* The
stay applies to the “particular disclosure
demand.”4> The court may direct that all
disclosure continue or that all disclosure
be stayed pending the motion.46

You may move for a protective
order any time.#” Preferably, move for
a protective order before your deadline
to respond to your adversary’s dis-
closure request expires.*8 Consult the
appropriate CPLR deadlines relating
to disclosure.#® Moving before your
deadline shows the court that you're
aware of your disclosure obligations.
Ignoring deadlines isn’t smart. Nei-
ther is sending a late response to your
adversary. Courts might “overlook
such defaults if they are of short dura-
tion and nonprejudicial, [but] counsel
shouldn’t count on it.”50



You may move for a protective
order irrespective of the disclosure
device implicated.5!

Regardless who initiates the motion,
the court in its protective order may
deny, limit, condition, or regulate a dis-
closure device.52 The drafters of CPLR
3103(a) enumerated a list of things a
court may do in fashioning a protective

Pre-Action Disclosure

Only by court order may you obtain
disclosure before commencing an
action.®* As a “prospective plaintiff,”
you can’t ask the court for disclosure to
help you determine whether you have
a viable cause of action.®> Nor may you
seek pre-action disclosure to “assist
[you] in weighing the validity of the

Commence a special proceeding

to get pre-filing disclosure.

order. That list isn't exhaustive. The
court may regulate “the time, order,
and place” of an EBT.33 The court
may regulate “the time and names of
persons to be questioned.”5* The court
may regulate “the time within which
the information must be obtained.”55
The court may regulate “the number,
kinds of questions, or specific ques-
tions that may be asked.”5¢ The court
may regulate “the disclosure device
or combination of devices that may
be used.”” The court may regulate
“the matters that may or may not be
inquired into.”>8 And the court may
limit the number of disclosure devices
a party may use.>

The court’s granting or denying
disclosure is discretionary.0

Motion to Compel Disclosure
Move to compel disclosure under
CPLR 3124 when your adversary has
ignored all or some of your disclosure
requests, has withheld information
from you, or has refused to submit to
an EBT.61

Move to compel disclosure as soon
as you learn that your adversary hasn’t
responded to your disclosure request.62
Don’t wait too long to move to compel.

All disclosure devices apply to
motions to compel under CPLR 3124
except for notices to admit. Notices
to admit — a disclosure-like device
— under CPLR 3123 have their own
built-in remedies.

No penalty exists under CPLR 3124
if you've disobeyed the court’s order
compelling you to comply with disclo-
sure: “CPLR 3124 is a weak section.”63

claim rather than in drafting the com-
plaint.”¢¢ The purpose of obtaining
pre-action disclosure by court order
is to protect innocent parties from dis-
closure — an intrusive, annoying, and
often expensive procedure®” — on the
basis of your suspicion that someone
committed a wrong.68
A court will permit you to get pre-
action disclosure to draft a complaint,
to preserve evidence, or to aid in arbi-
tration.®® Moving for pre-action disclo-
sure can secure for you the names of
prospective defendants.”0 Moving for
pre-action disclosure to draft a com-
plaint is also helpful to obtain facts not
within the plaintiff’s knowledge.”!
You must demonstrate that you have
a meritorious cause of action.”2 You'll
also need to show that the information
you seek is “material and necessary.”73
Commence a special proceeding to
get pre-filing disclosure. As the party
commencing the special proceed-
ing, you're the petitioner. The party
from whom you seek disclosure is the
respondent. In your petition for pre-
action disclosure in a court of limited
jurisdiction — such as Civil Court,
which has a $25,000 jurisdictional limit
for claims (with unlimited monetary
jurisdiction for counterclaims) — allege
that you intend to commence an action
in that court and demonstrate that the
court will have subject-matter jurisdic-
tion over the contemplated action.”4
You may move by order to show
cause (OSC).”5 Serve the OSC on the
respondent. The respondent can file an
opposition to your OSC on the OSC’s
return date.

You may move ex parte for pre-
action disclosure.”76 After the court
signs the ex parte order for disclo-
sure, the party subject to the disclosure
order may move for a protective order
under CPLR 3103.77

If the court grants pre-action dis-
closure by signing a subpoena, a dis-
closure-like device, for the disclosure
you seek (documents, testimony, or
both), the witness or entity named in
the subpoena may move to quash the
subpoena.”8

In the Journal’s upcoming issues,
the Legal Writer will continue with
motions to compel, motions for sanc-
tions under CPLR 3126, disclosure in
special proceedings, and moving to
quash subpoenas. We conclude this
column by acknowledging that Sep-
tember marked the 50th anniversary
of the CPLR. Happy anniversary, and
many more. u

GERALD LeBoviTs (GLebovits@aol.com), a New
York City Civil Court judge, teaches part time at
Columbia, Fordham, and NYU law schools. He
thanks court attorney Alexandra Standish for
researching this column.

CPLR 3102(c).
CPLR 3102(d).
CPLR 3106(c).

4. David D. Siegel, New York Practice § 352, at
593 (5th ed. 2011) (explaining that Supreme and
County Court rules require a motion demonstrat-
ing “unusual and unanticipated circumstances”
before obtaining disclosure).

5. CPLR 408 (“This section shall not be appli-
cable to proceedings in a surrogate’s court, nor to
proceedings relating to express trusts pursuant
to article 77, both of which shall be governed by
article 31.”) Notices to admit under CPLR 3123
don’t require a court order.

@ N

6. The Legal Writer discussed notices to admit
in Parts XXV and XXVI of this series. See Draft-
ing New York Civil-Litigation Documents: Part XXV
— Notices to Admit, 85 N.Y. St. B.J. 64 (June 2013);
Drafting New York Civil-Litigation Documents: Part
XXVI— Notices to Admit Continued, 85 N.Y. St. B.J.
64 (July/Aug. 2013).

7. 1 Michael Barr, Myriam J. Altman, Burton N.
Lipshie & Sharon S. Gerstman, New York Civil
Practice Before Trial § 31:11, at 31-6 (2006; Dec.
2009 Supp.).

8. Id.
9. Id.
10. Id. § 31:13, at 31-6.
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11. Id. § 31:10, at 31-6.
12. Id.
13. Id.
14. Id. § 31:12, at 31-6.
15. Id. § 31:31, at 31-8.
16. Id.
17. Id. § 31:30, at 31-8.

18. Id. § 31:13, at 31-6 (citing Postel v. New York
Univ. Hosp., 262 A.D.2d 40, 41, 691 N.Y.S.2d 468,
470 (1st Dep’t 1999)).

19. CPLR 2214(a), (b).
20. Barr et al., supra note 7, § 31:21, at 31-7.

21. Some courts prohibit you from filing inter-
rogatory responses. Check your local court rules
for any prohibition.

22. 22 N.Y.C.R.R. 202.7(a) (noting the good-faith
requirement in Supreme and County courts).

23. 22 N.Y.C.R.R. 202.7(c).

24. Siegel, supra note 4, at § 353, at 598 (citing
Eaton v. Chahal, 146 Misc. 2d 977, 983, 553 N.Y.S.2d
642, 645 (Sup. Ct. Rensselaer County 1990)).

25. Id.

26. Barr et al., supra note 7, § 31:32, at 31-9 (citing
CPLR 3103(b)).

27. Id.
28. CPLR 3104(b).

29. Barr et al., supra note 7, § 31:40, at 31-9; CPLR
3104(a), (b).

30. Siegel, supra note 4, at § 353, at 597; Judiciary
Law § 852(1) (explaining compensation for JHOs).
31. Barr et al., supra note 7, § 31:43, at 31-9 (citing
CPLR 3104(c)).

32. Siegel, supra note 4, at § 353, at 597.

33. Barr et al., supra note 7, § 31:40, at 31-9 (citing
Di Giovanni v. Pepsico, Inc., 120 A.D.2d 413, 414, 502
N.Y.S.2d 23, 25 (1st Dep’t 1986)).

34. Siegel, supra note 4, at § 353, at 597; CPLR
3104(b); Barr et al., supra note 7, § 31:45, at 31-10.

35. CPLR 3104(d).

36. 1 Byer’s Civil Motions § 24:25, at 291 (Howard
G. Leventhal 2d rev. ed. 2006; 2012 Supp.) (citing
Weiss v. Indus. Enter., Ltd., 7 A.D.3d 518, 518, 776
N.Y.S.2d 322, 323 (2d Dep’t 2004)).

37. Siegel, supra note 4, at § 353, at 595.
38. CPLR 3103(a).

39. Siegel, supra note 4, at § 353, at 596 (noting the
1994 amendment to CPLR 3103(a)).

40. Id.

41. Id.

42, Id.

43. Id.

44. Id. (citing CPLR 3106(b)).

45. Barr et al., supra note 7, § 31:112, at 31-16.
46. Id.

47. Siegel, supra note 4, at § 353, at 596.

48. Barr et al., supra note 7, § 31:23, at 31-7.
49. CPLR 3122, 3123, 3133.

50. Barr et al., supra note 7, § 31:32, at 31-8.

51. Siegel, supra note 4, at § 353, at 596 (“In the
lower courts the protective order is also available
against a bill of particulars if the bill is being used
for harassment, although the bill is not officially a
disclosure device.”).

52. CPLR 3103(a).

53. Siegel, supra note 4, at § 353, at 596 (quoting
State of N.Y., First Prelim. Rep. Advisory Comm.
on Pract. & Proc. No. 6(b), at 124 (1957)).

54. Id.
55. Id.
56. Id.
57. Id.
58. Id.
59. Id. at § 353, at 597.

60. Byer’s Civil Motions, supra note 36, at § 24:23,
at 289.

61. Siegel, supra note 4, at § 366, at 626.
62. Barr et al., supra note 7, § 31:23, at 31-7.

63. Byer’s Civil Motions, supra note 36, at § 24:48,
at 314.

64. CPLR 3102(c).
65. Barr et al., supra note 7, § 31:51, at 31-10.

66. Id. at § 31:56, at 31-11 (citing Hoffman v. Bat-
ridge, 155 Misc. 2d 862, 866, 590 N.Y.S.2d 676, 679
(Sup. Ct. Nassau County 1992)).

67. Byer’s Civil Motions, supra note 36, at § 24:20,
at 287.

68. Barr et al., supra note 7, § 31:51, at 31-10.

69. Id. (citing CPLR 3102(c); Liberty Imports, Inc.
v. Bourguet, 146 A.D.2d 535, 536, 536 N.Y.S.2d 784,
786 (1st Dep’t 1989) (“[Dlisclosure in advance of
service of a summons and complaint is available
only where there is a demonstration that the party
bringing such a petition has a meritorious cause
of action and that the information being sought is
material and necessary to the actionable wrong.”).

70. Byer’s Civil Motions, supra note 36, at § 24:20,
at 287.

71. Id.
72. Id.
73. Barr et al., supra note 7, § 31:51, at 31-10.

74. See In re Wallace, 239 A.D.2d 14, 16, 667
N.Y.S.2d 768, 770 (3d Dep’t 1998) (“Under the cir-
cumstances, there can be little question that Sur-
rogate’s Court lacks subject matter jurisdiction to
entertain wrongful death claims . . . . Lacking juris-
diction over the underlying action, it necessarily
follows that Surrogate’s Court lacked the authority
to grant the incidental relief [pre-action disclosure]
sought by petitioner.”).

75. Barr et al., supra note 7, § 31:52, at 31-10.
76. Id.

77. Byer’s Civil Motions, supra note 36, at § 24:20,
at 287.

78. Barr et al., supra note 7, § 31:52, at 31-10 (citing
CPLR 2304).

substance abuse and depression.

We understand the competition, constant stress, and high expectations you
face as a lawyer, judge or law student. Sometimes the most difficult trials
happen outside the court. Unmanaged stress can lead to problems such as
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I have always been curious about what
conduct outside of legal practice could
potentially affect my ability to prac-
tice law. Recently, for whatever rea-
son, I have done a number of things
that some people have told me are
unbecoming. For example, last year
my home suffered damage after Super
Storm Sandy. My insurance claim list-
ed not only items of direct loss, but
also some items that needed repair
even before the storm, but which
“may” have been exacerbated by it. In
addition, I currently own real estate for
investment. Several of these proper-
ties display numerous building code
violations and fines. Lastly, a month
or so ago, I submitted an application
for a bank loan, and I may have said
on the application that I attended Yale
Law School, rather than my true alma
mater, “Yala” Law School.

My question for the Forum: Do
any of these constitute violations of
the Rules of Professional Conduct that
could lead to disciplinary charges?

Sincerely,

Risk E. Behavior

Dear Risk E. Behavior:

Although we suspect that there are
some who may believe that a firm
divide should exist between the per-
sonal and professional lives of an attor-
ney, the fact is that we are officers of
the Court with specific ethical and
legal responsibilities. Attorneys should
know that they are representatives of
our profession and that conduct out-
side the practice of law can result in
disciplinary action.

While this may seem basic, law-
yers should be mindful of Rule 8.4
of the Rules of Professional Conduct
which states that “a lawyer or law
firm shall not engage in illegal conduct
that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as
a lawyer . . .” See Rule 8.4(b). Further-
more, “a lawyer or law firm shall not
engage in conduct involving dishon-
esty, fraud, deceit or misrepresentation
..."” See Rule 8.4(c).
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The question whether an attor-
ney’s conduct outside of a professional
practice can be subject to disciplinary
action has been subject to much debate.
In New York, conduct or dishonesty
in an attorney’s business or personal
dealings may give rise to a level war-
ranting professional discipline. See Hal
R. Lieberman, Discipline for ‘Private
Conduct’: Rationale and Recent Trends,
N.Y.L]J., Feb 19, 2013, p. 3, which gives
several examples where attorneys were
disciplined for certain acts of miscon-
duct outside of their respective legal
practices, including:

e falsely accusing a state trooper
of having uttered anti-Semitic slurs
against him, and reaffirming those
accusations on more than one occa-
sion, in an attempt to get out of a
speeding ticket;

e willfully refusing, in violation of
court orders, to timely pay child
support;

e pursuing vexation litigation as a
“party-litigant, not as an attorney”;

e telling the coexecutor under a
will executed by the lawyer’s uncle
that the lawyer needed a power
of attorney (“POA”) from the
uncle to reinstate dormant bank
accounts but instead used the POA
to restructure, and to attempt to
restructure, his uncle’s accounts for
the lawyer’s personal benefit; and

e fraudulently occupying a rent-
regulated apartment for two years
after the death of the tenant of
record.

Id. (internal citations omitted).

Suspensions were deemed an
appropriate sanction for an attorney
who pled guilty to possessing and
engaging in the distribution of narcot-
ics (see In re Silberman, 83 A.D.3d 95
(1st Dep’t 2009)) as well as for another
attorney who pled guilty to operating
a motor vehicle under the influence
of alcohol and leaving the scene of an
accident (see In re Clarey, 55 A.D.3d 209
(2d Dep’t 2008), cited in Lieberman,
supra, at p. 3). A more drastic penalty —

immediate disbarment — was imposed
where an attorney was convicted of
forging a medical prescription form
(see In re Felsen, 40 A.D.3d 1257 (3d
Dep’t 2007)); in another case an attor-
ney’s conviction for felony assault
resulted in automatic disbarment (see
In re Ugweches, 60 A.D.3d 125 (1st Dep’t
2009)). Lieberman, supra.

This year, an attorney was disci-
plined for impersonating someone
on a dating website that resulted
in criminal charges (see In re O’Hare,
968 N.Y.S.2d 394 (1st Dep’t July 17,
2013)), and another for disregarding
an order of protection by sending
text messages to an estranged spouse
(see In re Knudsen, 109 A.D.3d 94 (1st
Dep’t 2013)). Outside of this state,
one disciplinary authority cited an
attorney for violating the equivalent
of Rule 8.4(c) by misrepresenting the
condition of his home in connection
with alleged water damage which
occurred in his basement. See Edward
J. Cleary, Accountability or Ouverkill:
Disciplining Private Behavior, available

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



at http://www.mnbar.org/benchand-
bar/2001/feb01/prof-resp.htm.

The situations presented in your
inquiry, though perhaps not as egre-
gious as the conduct noted above,
could potentially subject you to disci-
plinary action. Here’s why.

“[Alny lawyer who commits a ‘seri-
ous crime,” as defined in the statute, is
subject to professional discipline wheth-
er or not the conviction has anything to
do with the attorney’s law practice.” See
Hal R. Lieberman and Richard Supple,
Private Conduct and Professional Disci-
pline, N.Y.L.J., July 23, 2002, p. 20; see
also Judiciary Law § 90(4)(d).

Judiciary Law § 90(4)(d) defines the
term “serious crime” as

any criminal offense denomi-
nated a felony under the laws of
any state, district or territory or
of the United States which does
not constitute a felony under the
laws of this state, and any other
crime a necessary element of
which, as determined by statu-
tory or common law definition of
such crime, includes interference
with the administration of justice,
false swearing, misrepresentation,
fraud, willful failure to file income
tax returns, deceit, bribery, extor-
tion, misappropriation, theft, or an
attempt or conspiracy or solicita-
tion of another to commit a serious
crime.
Inflated insurance claims are likely
a crime under New York Penal Law
§§ 176.00 — 176.35. Whether it is a mis-
demeanor or a felony will depend on
the amount of money involved but
should you be convicted of a felony,
you would be subject to automat-
ic disbarment under Judiciary Law
§ 90(4)(a). At a minimum, there is also
the possibility of automatic suspen-
sion from practice under Judiciary Law
§ 90(4)(f), which provides that

[alny attorney and counsellor-at-
law convicted of a serious crime, as
defined in paragraph d of this sub-
division, whether by plea of guilty
or nolo contendere or from a ver-
dict after trial or otherwise, shall be
suspended upon the receipt by the
appellate division of the supreme
court of the record of such convic-

tion until a final order is made

pursuant to paragraph g of this

subdivision.

Lawyers should not submit inflated
insurance claims. It subjects you to
possible disciplinary action, almost
certainly jeopardizing your profession-
al career in the short term and possibly
permanently.

Turning to your real estate with
numerous building code violations
and fines, although your obvious
neglect of these properties may not be
something that would get you pros-
ecuted for a serious crime, why are you
taking the risk that someone might file
a complaint against you? The kind of
conduct you describe could be viewed
as conduct reflecting on your “honesty,
trustworthiness or fitness as a lawyer.”
Therefore, if you do engage in a busi-
ness which would subject you to scru-
tiny by administrative authorities, you
would be well advised to comply with
all necessary regulations, especially
building codes.

The false statement in your loan
application that you went to Yale Law
School instead of “Yala” Law School is
something that you most certainly real-
ize was not the right thing to do. Obvi-
ously, you know that you had an obli-
gation to be completely accurate when
you applied for a loan and that any
material misstatement in the applica-
tion could be a federal criminal offense
(see 18 US.C § 1014 (2013)), which
would be likely to result in disciplin-
ary action. Furthermore, as discussed
above, at a minimum, an act of misrep-
resentation, fraud or deceit qualifies as
a serious crime under Judiciary Law §
90(4)(f) that would subject you to auto-
matic suspension from practice and
could even result in automatic disbar-
ment under Judiciary Law § 90(4)(a).
As we have stated above, you would
be wise not to engage in any action
of misrepresentation, fraud or deceit,
such as misstating where you went to
law school, since it would place your
professional career at risk.

Although this should go without
saying, an attorney should never make
any inaccurate disclosure of informa-
tion concerning himself or herself

because even an attorney’s misrep-
resentation of his or her own profes-
sional background can result in dis-
cipline. Indeed, one jurisdiction has
disciplined an attorney for misrepre-
senting which law school he attended
on the resume he sent to a prospective
employer. In re Hadzi-Antich, 497 A.2d
1062 (D.C. 1985). In another jurisdic-
tion, an attorney was suspended from
practice for three years for falsifying
grades on his law school transcript. In
re Loren Elliotte Friedman, 2009 I1l. Atty.
Reg. Disc. LEXIS 75, aff'd, 2010 I11. Atty.
Reg. Disc. LEXIS 126 (I1L. 2010).

Attorneys “should know better”
even when acting outside the office.
We are not setting an unreachable bar,
but only wish to remind attorneys that
when dealing with others, even out-
side of the attorney-client relationship,
it is necessary for attorneys to always
act with common sense and candor in
their dealings outside of their profes-
sional world.

Sincerely,

The Forum by

Vincent J. Syracuse, Esq. and

Matthew R. Maron, Esq.,

Tannenbaum Helpern Syracuse &

Hirschtritt LLP

QUESTION FOR THE

NEXT ATTORNEY
PROFESSIONALISM FORUM:

I have always been curious if there
are any specific ethical considerations
that one needs to comply with when
conducting or defending depositions.
I know that court rules exist in New
York which specify how an attorney is
supposed to conduct or defend a depo-
sition, but I have found that a num-
ber of my adversaries do not follow
these rules. In addition, I have noticed
various examples of bad behavior by
attorneys in the context of depositions.
What rules do I need to be aware of
and what behaviors should I avoid the
next time I am either conducting or
defending a deposition?

Sincerely,

Conscious Counsel
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LANGUAGE TIPS

uestion: Which is correct to

indicate that statements will

be mailed twice monthly: bi-
monthly or semi-monthly? If meetings
are scheduled for twice a week, same
question: bi-weekly or semi-weekly?

Answer: The best tactic is to avoid
these responses altogether. According
to surveys, the majority of Americans
believe that both bi-weekly and semi-
weekly mean “twice a week.” The same
people understand that the terms bi-
monthly and semi-monthly mean “twice
a month.” However, members of that
majority are usually unaware that a
sizable minority of Americans believe
the opposite: that the prefixes bi- and
semi- mean “every other” (week or
month), not “twice a week or month.”
That can cause a significant confusion.

Dictionaries agree that the phrases
bi- from the Latin “two” and semi- Latin
for “half” are synonyms. But until the
public also thinks they are, better sub-
stitute phrases like “every two months”
and “twice a month” for the bi- and
semi- compounds. (However, in the
publishing industry, the phrase “bi-
monthly” is unavoidable if a journal is
published every other month.)

The reader who sent this valuable
question added that she had read my
column about the ambiguity of the
word next (“What do you mean by
‘next Friday?’”). Can you imagine the
confusion, she asks, when someone
writes, “Next Friday will be the bi-
monthly meeting of the ‘Society to
Avoid Ambiguity.””

Question: Norristown, Pennsylva-
nia, reader Charles Campbell writes that
the improper use of the phrase, “One
hundred and fifty dollars” disturbs him.
Instead, he urges, avoid that phrase.
Say, “One hundred fifty dollars.” He
points out that one should never use
the word “and” when stating numbers
greater than 99. He is right because add-
ing “and fifty” to those words usually
implies that one means “fifty cents.”
(Even clearer would be “One hundred
fifty dollars and fifty cents.”)

However, The Gregg Reference
Manual, Eighth Edition (at page 108),
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disagrees, saying, “In whole dollar
amounts the use of and between hun-
dreds and tens of dollars is optional.”
(It is, however, less clear, and clarity in
legal documents is most important.)

Question: Increasing numbers of
my graduate students have adopted
the phrase backwards and choose it
instead of backward, which used to be
common in both speech and writing.
Which form is preferable — or are they
both acceptable?

Answer: The s-less form is preferable
for backward and all similar pairs (like
forward, upward, onward, outward, and
toward), certainly in written and non-
colloquial English. The s-less form is
older —and it indicates educated usage.
The -s ending is new and grammatical
only when it is an adverb modifying a
verb. (“He walked backwards”). It is
ungrammatical as an adjective modify-
ing a noun (“His backwards position
...."). So it is simply better to choose
backward in all cases.

Another reader asked about the
acceptability of a different pair of
forms: anyway and anyways. Here in the
Southeast one seldom hears anyways,
and [ think that form is used chiefly in
the Northeast, but that’s only a guess.
At best, however, anyways is acceptable
only as slang, and seems to be widely
disliked by educated speakers. The
online journal Daily Writing Tips wel-
comes reader response, and its readers
have vehemently responded against
the term anyways.

Among the negative responses,
these two were characteristic. One
reader wrote, “I hate anyways; it is in
the same category of ‘Alls you have
to do is . . .”” Another wrote, “[Any-
ways] is like alot, which bothers me a
lot.” A third correspondent wrote: “I
am so happy to know that my mother
did teach me correctly! I think anyways
sounds like some fourteen-year-old Val-
ley girl.”

Given that strong majority and the
strong dislike of anyways, it seems obvi-
ous that anyway is the preferred form.

But then one might ask about the
choice of any way versus the merged

form anyway. These two forms look
similar, but are quite different in cat-
egory and in meaning. The compound
anyway is an adverb meaning “never-
theless” or “at any rate.” The phrase
any way is an adjective plus a noun
phrase. It would occur in “I am glad to
help in any way I can.”

Both forms follow the usual pro-
gression of English usage, the first from
a phrase composed of two words that
due to wide usage become a hyphen-
ated two-word phrase and finally
become a single-word compound.
Here are a few: ball park to ball-park to
ballpark; mail man to mail-man to mail-
man; loop hole to loop-hole to loophole;
iced cream to ice-cream to (in some con-
texts) icecream — though my computer
refuses to accept that final stage.

The hyphen sometimes changes the
meaning of a sentence. Consider the
difference between “a little-used car”
and “a little used car”; “a re-covered
sofa” and “a recovered sofa”; and
“extra-judicial duties” and “extra judi-
cial duties.” In speech, that difference
is expressed by intonation; in writing,
by hyphens. Hyphenation indicates
that the two-word phrase is to be read
as a unit. For example, in the phrase
“a large, well-lighted room,” the word
large is obviously a single-word modi-
fier, but well-lighted is also to be read as
a single modifier.

Potpourri

A television journalist recently asked
this question of the president of a large
jewelry firm that had been in business
for 50 years: “In your opinion, do cur-
rent additional regulations designed
to protect consumers from unethical
business practices indicate that busi-

CONTINUED ON PAGE 61
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ness engages currently in more unethi-
cal practices than it used to?”

Here is the unedited answer offered
by the president of the jewelry firm:
“Well, you see, the problem from all
this government regulation — and
I'm sure there may have been some
good results — is that businesses are
forced by government to keep so many
records that the products consumers
buy have had to increase drastically in
cost to pay for all these regulations.”

So, is the answer to the question
“yes” or “no”? |
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took a break from the series on civ-

il-litigation documents to discuss
legal-writing courses in the practice-
ready law school.

We resume our series on drafting. In
this and the following issues, we'll dis-
cuss disclosure motions and motions
involving disclosure-like devices.

Disclosure is a process between you
and your adversary to exchange infor-
mation before you go to trial. Disclo-
sure prevents surprise at trial, expe-
dites cases, encourages settlement, and
outs the truth.

Practitioners usually use the terms
“disclosure” and “discovery” inter-
changeably. In New York courts, the
proper term is “disclosure.” In federal
court, its counterpart is called “dis-
covery.” Because this column is for
New York State practitioners, the Legal
Writer uses “disclosure.”

Article 31 of the CPLR addresses
disclosure. CPLR 3101 sets out what is
discoverable.

You obtain disclosure by sending
a notice to your adversary specifying
what information you're seeking. You
may then agree with your adversary —
by preparing and signing a stipulation
— to exchange information by a date
certain. If no agreement is forthcoming,
you'll need a court order to obtain dis-
closure. You'll also need a court order to
get disclosure (1) before commencing an
action,! (2) during or after trial,2 (3) from
a prisoner,? (4) after the note of issue
and certification of readiness have been
filed,* or (5) in a special proceeding.’

The disclosure process should be
amicable. Always try to work out dis-
closure disputes with your adversary.

In the last issue, the Legal Writer
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If your adversary didn’t comply
with a notice to admit, consult CPLR
3123. Notices to admit have their own
built-in sanctions under CPLR 3123.
The Legal Writer discussed the nuances
to notices to admit in earlier columns.6

Familiarize yourself with Article 31
before asking the court to intervene:
CPLR 3103 (motions for a protective

Any party may request a prelimi-
nary conference after issue has been
joined but before disclosure is com-
plete.ll The request must contain the
title of the action, the index number,
the attorneys’ names (including their
addresses and telephone numbers),
and a brief statement of the nature
of the action.12 If the court has yet to

Request a preliminary conference to

involve the court in disclosure.

order); CPLR 3124 (motions to com-
pel disclosure); CPLR 3115 (motions
to challenge the qualifications of the
person taking an EBT); and CPLR 3126
(motions for sanctions for nondisclo-
sure).

Preliminary Disclosure Conference
In some courts, particularly in Supreme
Court, you may request a preliminary
conference to involve the court in dis-
closure. At the conference, you can
explain your disclosure disputes to the
court” You and your adversary can
agree to deadlines concerning disclo-
sure.8 If a complicated disclosure issue
arises and the court needs additional
information or legal precedent, you
and your adversary may set a briefing
schedule.? Some judges may require
you to file a motion on notice for a con-
tested disclosure issue.

If you're seeking to strike plead-
ings, preclude evidence, or dismiss the
case, you'll need to move for sanctions
under CPLR 3126. The court won't
entertain the drastic relief provided
in CPLR 3126 at a preliminary confer-
ence.10

assign a judge to the case, file a request
for judicial intervention (RJI).13

At the conference, the parties must
agree to complete disclosure within 12
months unless the court determines a
different deadline.14

The court will issue a preliminary
conference order setting out your dis-
closure obligations and deadlines.
Some courts in the court’s preliminary
conference orders may vacate the stat-
utory stay of disclosure under CPLR
3211, 3212, and 3213.

Check court rules if you're seeking
to modify a preliminary conference
order. Some judges allow the parties
to stipulate to extend the disclosure
time limits.1> Other judges require a
formal motion to modify or vacate the
preliminary conference order.16

Preliminary conference orders —
also known as scheduling orders” —
aren’t appealable.l® They don’t stem
from a motion made on notice.

Disclosure Motion Papers

The CPLR’s formal motion rules apply

to disclosure motions. Your disclosure
CONTINUED ON PAGE 54
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