The Promise of a Tasty Dessert Cannot Replace a
Healthy Entree: Why Portability Is Not a Substitute for
Estate Planning
By Philip J. Michaels and Brian G. Smith
Overview
The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (“TRA 2010”)
first introduced the concept of “portability” to the
world of estate planning and estate administration.1
It became effective starting on January 1, 2011 and
like the other gift and estate tax laws included in TRA
2010, it was scheduled to “sunset” on December 31,
2012. Unlike the increased gift tax exemption amount
of which many taxpayers took advantage throughout
2011 and 2012, portability was not an advantage that
could be “planned for” during that time span. Portability only applies to a decedent dying after January 1,
2011, and with the window scheduled to close merely
two years later, estate planners did not even begin to
consider whether making portability an active part of a
client’s estate plan would make sense.
The enactment of the American Taxpayer Relief
Act of 2012 (the “2012 Relief Act”) increased the gift
and estate tax exemptions and extended portability
indefinitely.2 Portability allows a surviving spouse to
potentially preserve a predeceased spouse’s unused
federal estate tax exclusion amount, which is currently
$5.25 million, less the amount used by the predeceased
spouse during his or her life and at his or her death.
This amount is referred to as the “Deceased Spousal
Unused Exclusion Amount” or “DSUE Amount.” In
this new estate and gift tax environment, consideration
should be given to whether portability makes some
of the estate planning strategies we have all grown
accustomed to using unnecessary and burdensome,
or whether portability should simply be a failsafe for
clients who do not actively engage in planning prior to
the first spouse’s death.

How Does Portability Work?
Upon the death of the first spouse to die, any of
that spouse’s unused gift and estate tax exemption
amount can be passed to the surviving spouse. “Inheriting” a $5,250,000 DSUE Amount can be worth up to
$2,100,000 in federal estate tax savings for the surviving spouse’s estate.3 This makes the DSUE Amount an
extremely valuable asset which may even need to be
negotiated for in pre-nuptial agreements.
The following example illustrates portability in action: Husband (“H”) makes $2 million of gifts during
his lifetime, and dies in May 2013, and uses $1,000,000
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of his available estate tax exemption at his death, with
the balance of assets passing outright to his wife. H’s
estate will have $2.25 million of unused exemption still
available. If the executor of his estate makes an election
on a timely filed federal estate tax return electing portability, H’s wife (“W”) will “inherit” H’s $2.25 unused
exemption amount. If W has not used any of her unified gift and estate tax exemption during her lifetime,
she would have $7.5 million of available exemption for
lifetime gifting or to be used by her estate at her death.
In this illustration W’s estate has potentially saved an
additional $900,000 in federal gift and estate taxes due
to portability.4 For any individual who dies leaving
some DSUE Amount, it is prudent for the executor to
elect portability on a timely filed Form 706, thereby
providing the surviving spouse the opportunity for additional federal gift and estate tax savings.5
This is especially useful if (i) H dies young and H
and W have a combined estate of $5.25 million or less,
or (ii) if H and W have unbalanced assets, such that W
has significant wealth, and H has more modest wealth,
and H and W had not yet equalized their wealth to
take advantage of both exemptions.
The DSUE affords a great deal of flexibility of
which W can take advantage by making taxable gifts
during her lifetime or through her estate at her death.
For example, W could create an irrevocable trust to
which she transfers $7.5 million of securities, and none
of it will result in a federal gift tax to W because of portability.
It is highly recommended that portability is used
as early as possible by making gifts during a lifetime if
the predeceased spouse dies leaving a DSUE Amount,
to the extent the surviving spouse has sufficient assets to afford to make substantial gifts and still live
comfortably. The reasons for taking advantage of the
DSUE Amount early are twofold: first, although portability is permanent, Congress can always act and
change the law, so it is better to make gifts using the
DSUE Amount while it is available; and second, if the
survivor remarries, portability can become somewhat
complicated and actually result in a loss in the DSUE
Amount received.
For example, we will use the same facts as above
where W now has $2.25 million in a DSUE Amount
from her predeceased husband, H, and still has her
entire exemption amount of $5.25 million, for a total
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available exemption amount of $7.5 million. If W now
marries H2, she is only able to use her last deceased
spouse’s DSUE Amount, which would still be H during
H2’s lifetime. However, if H2 dies suddenly, and uses
up his full $5.25 million of exemption in testamentary
bequests, W would have lost her entire DSUE Amount
from H, because H is no longer her last deceased
spouse, and H2 used his entire available exemption,
leaving W with no DSUE Amount.6 At a 40% top marginal tax rate, W’s estate may now have to pay an additional $900,000 in taxes because W did not use H’s
DSUE Amount before H2 died. If instead, W had given
away $2.25 million before marrying H2, or while married to H2 but before his death, she would have been
able to take advantage of H’s DSUE Amount while
retaining her $5.25 million exemption. If H2 later died
without using his full exemption amount, W could take
advantage of portability again and acquire H2’s DSUE
Amount.

Burdens of Portability
In addition to the executor needing to affirmatively
elect portability on the first deceased spouse’s timely
filed federal estate tax return, portability is burdensome in a couple of other ways. First, the statute of
limitations on the IRS challenging the first deceased
spouse’s filed estate tax return is extended for certain
purposes. Instead of the three-year statute of limitations that the IRS normally has in order to challenge
a filed return, the IRS can review the first deceased
spouse’s return until three years after the filing of the
survivor’s estate tax return for the purposes of calculating the first deceased spouse’s DSUE Amount.7 This
could potentially extend the statute of limitations by
decades regarding the valuation of certain assets of the
first deceased spouse’s timely filed federal estate tax
return. If the first deceased spouse died with various
illiquid hard-to-value assets such as interests in family
limited partnerships, or other assets for which discount
appraisals were utilized, electing portability could result in an after-the-fact audit which could result in significant cost to the estate, which would presumably be
paid for by the survivor’s estate. The increased chance
of audit and the potential cost to the survivor’s estate
would have to be taken into account when considering
whether to elect portability. It also raises the question
of whether an executor would have a duty to consider
not electing portability to close the audit window sooner if the executor felt the audit risk was high and could
potentially be a burden on the survivor’s estate. In connection with this, what right would a surviving spouse
have, if any, to challenge an executor who refuses to
elect portability and/or somehow elect portability another way?
Moreover, in order for a couple with minimal assets to take advantage of portability, the executor of the
first deceased spouse’s will would have to file a federal

estate tax return (Form 706) when one would not otherwise be required, costing the estate additional legal
and/or accountant fees. In the case of a young family
with minimal assets it may make sense to file a federal
estate tax return and elect portability but consideration
should be given to whether the surviving spouse will
acquire enough assets to deem the DSUE Amount beneficial to him or her. This will be another difficult balancing test that the executor will need to contemplate.

Portability Is Just a Failsafe
If one were planning a dinner party, he would not
count on the port and Stilton bleu cheese being served
for dessert to carry the meal. Instead, the focus would
be on the main course, and a full-bodied wine would
be selected to impress guests and keep them happy
throughout the meal. If one of the guests happens to
detest the meal, the port and Stilton dessert can be
somewhat of a failsafe, as it is a heavenly combination,
touted by wine and cheese connoisseurs and novices
alike, that will leave even the most disappointed guest
satisfied.
Similar to port at a dinner party, portability should
only be used as a failsafe for clients who have not
adequately planned. It is important for taxpayers to
understand that a full and complete estate plan that
not only guarantees the use of both parties’ full gift
and estate tax exemptions, but also the complete use of
each spouse’s generation-skipping transfer (“GST”) tax
exemption, while enjoying the many benefits of credit
shelter trusts which can shelter appreciation, protect
assets against creditors, litigation, matrimonial issues,
and children and/or grandchildren inheriting wealth
before they have the financial maturity to manage it.
1.

GST Exemption Is Not Portable

Although the gift and estate tax exemption is portable under the 2012 Relief Act, the GST tax exemption
(which is also $5.25 million in 2013) is not portable.
Therefore, if a client dies without using it during his
or her lifetime or upon his or her death, it will be lost
forever and cannot be used by his or her surviving
spouse.
For example, if H dies with a $10 million estate,
and leaves everything to W outright, W can receive the
benefit of H’s $5.25 million DSUE amount for gift and
estate tax purposes (if a proper election is made); however, H’s GST tax exemption will be lost forever.8 When
W dies (or when W makes gifts during her lifetime),
she will be able to give away $10.5 million free of gift
and estate tax, but only half of that amount will be free
of GST tax. This may result in GST tax payments when
the assets held by the lifetime trusts set up for her
children are distributed—either outright or in further
trust—to her grandchildren and more remote descendants. If H had planned and taken advantage of his
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GST tax exemption, the couple could have ultimately
distributed twice as much wealth to their grandchildren
and more remote descendants completely free of gift,
estate, and GST tax.
2.

Creditor (and Predator) Protection

One of the major motivations behind a comprehensive estate plan is the creditor protection for assets
held in trusts. Typically, a client with significant wealth
would create a “credit shelter trust” with his or her
spouse and descendants as discretionary sprinkle beneficiaries. These assets are completely shielded from
creditors making any claims against the beneficiaries
of the trust. Upon the surviving spouse’s death, if these
assets are divided among the client’s descendants and
held in further lifetime trusts for the benefit of each
beneficiary, these assets will continue to be protected
from creditor and matrimonial claims. Moreover, these
assets are still deemed as passing from, and taking advantage of, the initial client’s gift, estate, and GST tax
exemptions, and therefore they are free of these taxes
for as long as they remain in trust.
In addition to creditors, the credit shelter trust (as
well as any other trust properly set up to take advantage of asset protection), protects against marital claims
of the second spouse of the client’s surviving spouse, or
spouses of the client’s descendants. If the trusts are set
up properly they will prohibit any trustee/beneficiary
from making discretionary distributions to himself or
herself, thereby providing these descendants with an
added layer of protection. In addition to potential matrimonial claims, drug, alcohol, gambling and spending
problems can create financial risks and landmines for
a beneficiary. A properly drafted discretionary trust
can provide the beneficiary with the time and support
needed to address their challenges while preserving
the trust assets.
These protections afforded to assets held in trust
can often motivate married clients to equalize their
wealth, so that they can each take advantage of their
full gift, estate and GST tax exemption amounts, fund
credit shelter trusts under each Will to the extent possible, and transfer more assets in trust for the benefit
of the surviving spouse. If the first deceased spouse
has few assets in his or her own name, the surviving spouse will not be able to set up a trust for his or
her own benefit while protecting those assets without
utilizing extremely complicated estate planning techniques. It is much easier and much more economical
for married clients to equalize their wealth and create
trusts for the surviving spouse on the first deceased
spouse’s death.
It is important to note that there are ways to use
portability as part of an active estate plan. For example,
the surviving spouse could immediately create irrevocable inter vivos trusts using the DSUE Amount
14

after his or her spouse’s death to shelter the assets
properly; however, if the assets were held in the surviving spouse’s own name (and not in the first deceased
spouse’s name at his or her death), these assets would
not receive a basis step-up upon transfer to the trusts,
nor would the surviving spouse be able to continue
to enjoy the benefit of them. Another option is to create a QTIP Trust which provides for asset protection,
while allowing the surviving spouse to inherit a DSUE
Amount.; however, QTIP Trusts are much more common when planning for couples when at least one of
the spouses is on his or her second or third marriage,
and much less common or well received when the
planning is for a couple where it is the first marriage
for both spouses. Thus, it is not advisable to recommend a QTIP Trust when one can take advantage of
the DSUE Amount in the testamentary plan of the first
spouse to die, rather than trying to “sell” spouses on
QTIP trusts simply to take advantage of portability.
3.

Shelter Growth from Estate and Gift Taxes

When a testamentary credit shelter trust is funded,
and GST properly allocated, future appreciation on the
trust assets are sheltered from future estate, gift, and
GST tax. On the surviving spouse’s death, or future
beneficiary’s death, for as long as the assets are held in
trust, they will not be subject to additional estate, gift,
and GST tax. If a couple relies on portability, whether
the assets are placed into a QTIP Trust or are distributed outright to the surviving spouse, the post mortem
appreciation on those assets will be included in the surviving spouse’s taxable estate at his or her death, and
subject to estate tax on all of the appreciation.
The impact of post mortem appreciation can be
mitigated if the surviving spouse immediately gifts
the property into an inter vivos irrevocable trust, using the inherited DSUE Amount. In this case, only the
appreciation, if any, in the short time between the first
spouse’s death and the gift would have been subject to
additional gift/estate tax. But the best approach would
be to establish a credit shelter trust allowing the client
to take advantage of sheltering growth while still allowing the surviving spouse to enjoy the property during his or her lifetime.
One benefit to portability in this scenario, which
is not available to those sheltering growth through the
use of a credit shelter trust, is the step-up in basis on
the death of the surviving spouse. Whether the property is held in a QTIP trust or outright by the surviving
spouse, upon the surviving spouse’s death, the property will receive a step-up in basis. While this is an added
benefit, the effective tax rate on long term capital gains
is less than the estate tax, so in most cases, the benefit
of the step-up in basis for income tax purposes will not
outweigh the additional federal taxes on growth now
subject to estate tax. Moreover, if the surviving spouse
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and/or the descendants do not intend to sell the property, the step-up is significantly less important.
4.

State Estate Taxes

To date, no state has enacted legislation that allows
residents to take advantage of portability on a state
level—the 2012 Relief Act only applies to federal estate
and gift tax. Thus, if a client relies on portability and
does not fund a credit shelter trust, or another trust taking advantage of the state estate tax exemption, it will
be lost forever. Proponents of portability as an active
planning tool may claim that state estate tax can actually be avoided under portability because the surviving
spouse could make a gift of up to $10.5 million in his or
her lifetime, free of state estate tax (unless the client is
a Connecticut resident or the gift is of Connecticut real
and tangible personal property, as Connecticut is the
only state in the country that imposes a state gift tax);
however, this point is not well taken.

Conclusion
It is extremely helpful for clients and estate planning attorneys alike that TRA 2010 and the 2012 Relief
Act established portability and made it permanent.
Portability allows clients who did not set up a proper
estate plan to engage in post mortem estate tax planning without completely losing the DSUE Amount of
the predeceased spouse. There can be many considerations that go into clients thinking why they may or
may not be willing to “equalize” the ownership of assets between a husband and wife, and whether they are
comfortable setting up trusts or are adverse to them. It
is important that estate planners advise clients of the
reasons and benefits of creating and implementing a
comprehensive estate plan. It is important that we educate the public and dispel the notion that portability
dispenses with the need for comprehensive and proactive estate planning.

If clients have sufficient assets to make large gifts
to take advantage of the federal gift tax exemption
available during their lifetimes, lifetime gifts can help
to minimize state estate tax due. Again, portability here
can be used as a failsafe, but a client who was not motivated to engage in gifting before the loss of a spouse
may be even less motivated to begin gifting immediately after the death of their spouse. Moreover, the surviving spouse would not be able to enjoy any property
he or she gifts away to take advantage of the DSUE
Amount he or she inherited.

Endnotes

5.

Management

Creating trusts under the will of the first deceased
spouse allows clients to establish a management structure with which they are comfortable by appointing fiduciaries to serve as trustees who can properly manage
the assets. These trustees’ duties will not only include
making investment decisions and/or hiring investment professionals, but also making decisions regarding distributions. A well-chosen fiduciary can become
a trusted advisor to a surviving spouse. Relying on
portability can leave the survivor the unfamiliar task of
managing significant assets. Having this management
structure in place can provide a valuable asset management system, which can also protect the survivor in the
event of future incapacity. This form of asset protection
planning reduces the need for future property guardianship proceedings, and reduces the risk of financial
exploitation. Setting up trusts and establishing a management team under the first deceased spouse’s will or
inter vivos trust greatly reduces these risks, while allowing for seamless and prudent asset management.

1.

TRA 2010 Title III Section 303 (amending 26 U.S.C. § 2010(c)
effective January 1, 2011).

2.

2012 Relief Act Title I Section 101(a) (extending TRA 2010,
including Title III, Section 303, effective January 1, 2013).

3.

We have determined this amount by multiplying the $5,250,000
DSUE Amount by the top marginal estate and gift tax rate of
40%. This calculation results in the sum of $2,100,000 and is
the maximum amount one could save by “inheriting” a $5.25
million DSUE Amount. Depending on the surviving spouse’s
assets, however, the actual amount saved by the surviving
spouse’s estate due to inheriting a DSUE Amount could be
anywhere from $0 to $2.1 million.

4.

Depending on W’s assets at her death, the additional DSUE
Amount could save her estate anywhere between $0 to a
maximum of $900,000 based on the same calculation using the
top marginal rate of 40%.

5.

It is unclear whether Section 9100 relief is available for a
missed election. 26 U.S.C. § 2010(c)(5)(A) (“No election may be
made under this subparagraph if such return is filed after the
time prescribed by law (including extensions) for filing such
return”).

6.

W will be left with $5.25 million in exemption rather than $7.5
million.

7.

26 U.S.C. § 2010(c(5)(B).

8.

Depending on the terms of the Will, the Wife may be able to
disclaim assets in order to allow H’s estate to take advantage of
H’s available GST exemption as well.
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