After Obergefell:
A Practitioner’s Guide to Estate Administration Issues
for the Surviving Spouse
By Thomas Sciacca
Introduction
New York State residents have enjoyed the benefits
and protections of marriage equality since 2011. Since
that time, the United States Supreme Court has issued
two rulings concerning married LGBT New Yorkers:
first, a 2013 ruling requiring the Federal government to
afford all married individuals all the rights and protections of Federal law;1 second, a 2015 ruling deeming
all remaining state same-sex marriage bans unconstitutional and requiring interstate recognition of same-sex
marriages nationwide.2 As a result of legislative action
in New York and Court rulings in Washington, one can
now remove all doubt that a surviving LGBT spouse in
New York enjoys all protections afforded under New
York and Federal laws.
For decades, those of us in the Trusts and Estates
bar who represented the surviving member of a samesex couple would routinely have heartbreaking conversations with our clients about the upcoming difficulties
they would need to endure in Surrogate’s Court and
when filing tax returns. This is no longer the case. As
a result of decades of activism, Trusts and Estates attorneys may now present a grieving surviving spouse
with some good news.
While many articles exist that endeavor to provide
the general public with information about these legal
developments, authors have written little by way of
hands-on guidance to New York attorneys. This article
intends to do just that, calling one’s attention to where
issues may arise and potential resolution of those issues.
Finally, please remember that not every same-sex
couple marries. Many people, regardless of sexual orientation, make a conscious decision not to marry for
a variety of reasons. For the LGBT community, many
couples have been denied relationship recognition
for so long that they have simply learned to survive
without it by creating advance directives and trusts,
obviating the apparent need to immediately go out and
marry once such rights were afforded to them. Like
many couples of any sexual orientation, some couples
have simply deferred getting married; unfortunately, a
sudden death or loss of capacity may close the door to
this possibility.

Routine Issues When Representing a Surviving
Spouse
Trusts and Estates attorneys know that every new
estate administration client is different; and there is often no such thing as a “routine” or “standard” administration. However, there are several issues that present
themselves frequently, and are therefore addressed
herein.

“As a result of legislative action in New
York and Court rulings in Washington,
one can now remove all doubt that
a surviving LGBT spouse in New York
enjoys all protections afforded under
New York and Federal laws.”
Disposition of Remains
All surviving spouses have the right to direct the
disposition of a deceased spouse’s remains, including decisions as to whether to arrange for a burial or a
cremation, organ and cadaver donation, and whether
there will be a religious service, a non-religious service,
or no service at all.3 Since 2011, a death certificate may
indicate that the decedent was married at the time of
death, and may list the name of the same-sex surviving
spouse as the surviving spouse. Listing the surviving
spouse on the death certificate as a surviving spouse,
rather than as a “domestic partner” or a “friend,” will
be helpful when collecting retirement accounts and
starting later Surrogate’s Court proceedings (both discussed infra), and will obviate the need to obtain an
amended death certificate, a process that could stall the
estate administration process significantly.
For the surviving partner in a relationship not
formalized by marriage, other options may exist. Since
2006, New Yorkers in domestic partnerships have
enjoyed identical rights concerning disposition of
remains as married couples.4 Those who have taken
affirmative steps to register their relationship with a
county or municipality enjoy the immediate recognition of that relationship,5 while a surviving unregistered domestic partner may need to provide proof of
his or her relationship to enjoy such rights.6 For those
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couples who make an affirmative decision not to marry,
registering their relationship may thwart any claims
from the decedent’s relatives that the relationship was
as platonic roommates, thereby preventing a costly and
emotional Surrogate’s Court proceeding seeking to enjoin a burial or cremation when different parties try to
exert their rights to different ends.

counterparts, the end of a same-sex relationship did
not automatically terminate the beneficial interest.
Therefore, it is not uncommon for a client to bring in a
Will that names a former partner of the deceased, necessitating a construction proceeding in the Surrogate’s
Court. The likelihood of success in such a proceeding is
murkier than if the decedent had divorced.

Surrogate’s Court Proceedings

For estates with few probate assets, a surviving
spouse client may completely avoid the need for any
Surrogate’s Court proceeding at all. Without seeking
any judicial intervention, a surviving spouse is automatically entitled to household items and animals valued in excess of $40,000, a motor vehicle worth up to
$25,000, and cash and securities worth up to $25,000.16
Many financial institutions provide forms or sample
affidavits attorneys can use when assisting a surviving
spouse in claiming funds without administration, and
the Department of Motor Vehicles similarly provides a
form the surviving spouse can submit to transfer title
absent a Surrogate’s Court proceeding.17

At the outset, the most marked difference when
representing a surviving spouse as opposed to a surviving domestic partner is that the client now classifies
as a distributee of the decedent.7 This offers tangible
benefits regardless of whether the decedent died intestate (without a Will) or testate (with a Will). If the
decedent died intestate, this means that the client has
priority to receive letters of administration and serve
as the administrator of the estate.8 This also means that
the client is entitled to a distributive share of the estate,
which is equal to at least half (if not the entire) estate,
depending on whether or not the decedent left surviving descendants.9 If the decedent died testate, the
surviving-spouse client will not need to make service
of process upon the decedent’s parents, siblings, nieces,
nephews, or more remotely related blood relatives, unless they are listed as beneficiaries in another Will on
file with the Surrogate’s Court.10 This means that the
client will no longer need to list these relatives in ¶ 6 of
the Probate Petition,11 nor will the client need to serve a
citation upon them.12 Since these relatives are no longer
distributees of the estate, they are no longer adversely
affected by the Will the client is propounding for probate, and, therefore, they lack standing to file objections
to probate.13 This also obviates the need for the client
to hire a genealogist to identify remote next-of-kin
unknown to the client, and also removes the need for
a Guardian Ad Litem, the Public Administrator, or the
New York State Attorney General to participate in the
probate proceeding. Unfortunately, no such benefit exists to benefit a surviving unmarried domestic partner.
It is worth noting that, where the decedent’s sole
distributee is a surviving spouse, he or she may still
need to provide the Surrogate’s Court with a statement
from a disinterested party that no other distributees exist.14 Some Courts will require a petitioner in a probate
or administration proceeding to bring in an original
marriage certificate when filing the petition, which the
court usually photocopies and returns to counsel of
record.
When a decedent was married and subsequently
divorced, an attorney must remember that the divorce
automatically revokes any and all bequests to the former spouse and any and all beneficiary designations
to the former spouse (unless otherwise specified in
the Will).15 Prior to marriage equality, many same-sex
couples created estate plans that provided extensively
or exclusively for each other. Unlike their heterosexual
20

Moreover, a surviving spouse may collect $30,000
from a financial institution upon the death of a creditor and $15,000 thirty days thereafter, without the
intervention of the Court.18 For a surviving unmarried
domestic partner, he or she may make a similar claim
more than sixty days after the death of the Decedent if
he or she is a funeral creditor owed up to $5,000.19 In
practice, very few banks are aware of these statutory
provisions available to either a surviving spouse or a
surviving unmarried domestic partner, and sometimes
a client may make a more cost-effective decision to start
a voluntary administration proceeding pursuant to Article 13 of the Surrogate’s Court Procedure Act than to
pay hourly attorneys’ fees to try to deal with a bank’s
legal department.
Finally, it is important to remember that any benefit
a surviving spouse enjoys in the Surrogate’s Court is
contingent upon his or her not being disqualified from
such benefits due to actions taken prior to the death of
the decedent.20
Income Taxes and Estate Taxes
A surviving spouse is entitled to file a joint income
tax return with the decedent in the year of his or her
death, and can also file an income tax return for the
decedent individually even without petitioning the
Surrogate’s Court for letters testamentary or letters of
administration.21 No such benefit is afforded to a surviving unmarried domestic partner, who never enjoyed
the convenience of filing a joint income tax return with
the decedent.
When named as a beneficiary under a qualifying
retirement account, a surviving spouse may place the
funds into a Rollover IRA, which results in no realized
taxable income to the surviving spouse until he or she
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is required to take distributions of same—generally
at age 70.5.22 This income tax benefit is not afforded
to surviving unmarried domestic partners, who may
place the funds into an Inherited IRA to defer the realization of taxable income, but must immediately begin
taking required minimum distributions and reporting
income in those amounts.23 However, practitioners
should be wary when dealing with retirement accounts
that name beneficiaries other than a surviving spouse
(if one exists), as the surviving spouse may become
the default beneficiary unless he or she has expressly
waived rights to the funds.24
On the estate tax side, the largest benefit is the
unlimited marital deduction from estate taxes, which
deducts any amount the surviving spouse receives outright from the gross taxable estate.25 Therefore, a client
who receives his or her deceased spouse’s entire estate
will pay zero estate taxes, regardless of the amount of
the inheritance. No similar provision exists for a surviving unmarried domestic partner.
Finally, it is important to note that, since January
1, 2011, a surviving spouse may inherit the unused
portion of the decedent’s Federal estate tax credit
(the “Deceased Spousal Unused Exclusion Amount”),
which is automatic provided that the executor of the
Decedent’s Estate files a timely Federal estate tax return.26 For example, a decedent who dies in 2015 may
pass $5.43 million to any beneficiary free of estate
taxes, assuming he or she has not made any taxable
lifetime gifts. A decedent who leaves his or her entire
estate to a surviving spouse receives no benefit from
the exclusion amount, as all assets payable to the surviving spouse do not generate estate tax liability. By allowing the surviving spouse to inherit the unused portion of the exclusion amount, the surviving spouse will
enjoy an increased exclusion amount upon their eventual death, greatly reducing or even eliminating estate
tax liability. Unfortunately, no such benefit exists for
unmarried surviving domestic partners.27 A surviving
spouse receives such a significant benefit in inheriting
a decedent’s unused exemption amount that attorneys
should strongly consider routinely filing a Federal estate tax return whenever a decedent is survived by a
surviving spouse, regardless of whether the gross taxable estate even approaches the filing requirements.

Conclusion
In conclusion, it is apparent that the savvy practitioner may save his or her client significant cost and
delays if well versed with the provisions of this article.
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