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Introduction
The concept of testamentary freedom—the principle that a person is free to dispose of his or her property in any manner by will—is one of the hallmarks of
the laws governing wills. There are, however, certain
limits on a person’s freedom of disposition, the most
significant of which is that a person may not disinherit
his or her surviving spouse. In New York, the law provides that, in cases of spousal disinheritance, a surviving spouse is given a personal right to elect against a
share of the decedent’s estate. A problem arises, however, when a surviving spouse is incapacitated and unable to assert that right. In the event of incapacity, and
without prior planning, only certain fiduciaries may
apply to the court for the authority to assert the right
of election on behalf of the surviving spouse. Critically,
if the incapacitated surviving spouse dies prior to exercising that right—or having a fiduciary or agent do so
on his or her behalf—the right is lost forever. This article examines the different approaches to exercising the
right of election for an incapacitated surviving spouse,
strategies for expediting the granting of authority to a
fiduciary, and the remedy available when fraudulent
conduct interferes with an attempt to exercise that
right.

New York’s Right of Election Statute
New York’s Right of Election statute, Section
5-1.1-A of the Estates, Powers and Trusts Law (EPTL),
provides that a surviving spouse is entitled to the
greater of $50,000 or one-third of the decedent’s net
estate.1 There are, however, two conditions precedent
to a surviving spouse’s exercise of the right to elect
against an estate. First, the surviving spouse must have
been the lawful spouse at the time of death.2 Second,
the surviving spouse must not have forfeited the right
of election through the execution of a renunciation or
waiver. If these conditions are met, a surviving spouse
may exercise the right to elect against an estate by filing a notice of election within six months from the date
of issuance of Letters of Testamentary or Administration.3
Under EPTL 5-1.1-A(a), the surviving spouse’s
right to elect against a decedent’s estate is personal
and, as such, it must be exercised by the surviving
spouse during his or her lifetime; accordingly, a fiduciary for a post-deceased spouse may not assert the
right of election. However, EPTL 5-1.1-A(c)(3) provides
that when a surviving spouse is under a disability,
including incapacity, certain fiduciaries may, when

authorized by court, elect on behalf of that incapacitated spouse. These fiduciaries include the guardian
of the property of an infant spouse, the committee of
an incompetent spouse or a conservator of a conservatee spouse,4 the guardian ad litem for the surviving
spouse, and a guardian under Article 81 of the Mental
Hygiene Law (MHL). The focus of this article is the last
two categories of fiduciaries, which are guardians who
may be appointed for incapacitated persons.

Guardians ad Litem
A guardian ad litem for a surviving spouse may
exercise the right of election for his or her ward when
authorized by the court having jurisdiction over the
decedent’s estate. Under the Surrogate’s Court Procedure Act (SCPA), a guardian ad litem may be appointed
for persons under a disability not appearing by a
guardian, committee or conservator.5 A person under a
disability includes, inter alia, an incapacitated person,6
defined as any person who is incapable of adequately
protecting his or her rights.7
In appointing a guardian ad litem for an incapacitated person, the Surrogate’s Court must first secure
jurisdiction over that person. In the Surrogate’s Court,
jurisdiction is established by service of process, which
traditionally includes service of a citation or an order
to show cause on the incapacitated person. Although
the Surrogate’s Court is empowered pursuant SCPA
311 to appoint, either on motion8 or sua sponte, a designee for the incapacitated person for service of process,
it is insufficient to serve only the designee; the incapacitated person must be served with process as well.9
The appointment of a designee offers a procedural
safeguard to assure that someone other than the incapacitated person is aware of the proceeding.10 The
designee is expected to protect the incapacitated person’s best interests, which, in the case of a disinherited
surviving spouse, necessarily includes an examination
of the advisability of asserting the surviving spouse’s
right of election. An appointed designee has the same
powers and duties as a guardian ad litem and typically
is later appointed as such. The appointment of the
same person as designee and guardian ad litem allows
for continuity of representation and affords expediency. Specifically, it enables the designee, prior to the
return date of the incapacitated person’s citation, to
prepare an application for the authority to assert the
surviving spouse’s right of election so that no time is
lost. As a result, the designee will be prepared to file
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such application once he or she has been formally appointed as guardian ad litem.
The EPTL does not identify a governing standard
for courts to reference in deciding whether to grant
authority to a guardian ad litem to exercise the right of
election on behalf of an incapacitated surviving spouse.
However, case law dictates that the court must determine whether exercising the right of election is in the
best interests of that spouse, based on the facts of each
particular case.
For example, in In re Lestrange,11 the Surrogate’s
Court held that asserting the right of election was in
the best interests of the surviving spouse because failure to do so would disqualify that surviving spouse
from further Medicaid payments. In In re Kapchan,12 the
Surrogate’s Court held that forgoing the right of election was in the best interests of the surviving spouse
where all or most of the elective share would be subject
to a money judgment against the surviving spouse
and such spouse’s nursing home costs were met by
the Veteran’s Administration with no requirement to
repay. In In re Slader,13 the Surrogate’s Court held that
asserting the right of election is in the best interest of
the surviving spouse when that spouse understands
and desires it; the court noted that the incapacitated
person’s expressed desires, when known, should be
given great weight. In In re Pflueger,14 the Surrogate’s
Court adopted MHL § 81.21(e)—which applies to property management powers, including the right to elect
against an estate in guardianship proceedings—as a
governing standard, and determined that forgoing the
right of election was in the best interests of the surviving spouse in light of the substantial benefits to which
the spouse would be entitled for forgoing such right as
part of a settlement agreement.
As evidenced by the various considerations taken
into account by the Surrogate’s Courts in these cases,
the governing standard for granting authority to a
guardian ad litem to exercise the right of election on behalf of an incapacitated surviving spouse provides the
court with significant flexibility, making the outcomes
less than predictable.

Article 81 Guardians
A guardian appointed under Article 81 of the MHL
also may exercise the right of election on behalf of an
incapacitated spouse, when authorized by the court
that appointed the guardian. An Article 81 guardianship case begins with the filing of an Order to Show
Cause and Verified Petition, and a hearing must be held
within four weeks of the signed Order to Show Cause.
If, after the hearing, there is a finding of incapacity, a
guardian will be appointed. The guardian may be authorized to, among other things, exercise the powers
necessary to manage the property and financial affairs
8

of the incapacitated person,15 including the power to
exercise the right of election against the estate of the
incapacitated person’s deceased spouse.16 Importantly,
under MHL § 81.29, the incapacitated person for whom
a guardian has been appointed retains all of the powers
and rights not specifically given to the guardian. Therefore, in order for a guardian to be able to assert the
right of election on behalf of an incapacitated surviving
spouse, the order and judgment appointing the guardian must specifically include that power.17
Article 81 also includes a provisional remedy
which enables the Supreme Court, upon request and
under extreme circumstances, to appoint an immediate temporary guardian with limited powers.18 MHL §
81.23 provides that the court may appoint a temporary
guardian, “[a]t the commencement of the proceeding…
upon showing of danger in the reasonably foreseeable future to the health and well-being of the alleged
incapacitated person…or loss of the property of the
alleged incapacitated person.”19 Although this section
has traditionally been employed to protect an incapacitated person from physical abuse and financial
exploitation, or both, another logical application of this
section would be to protect the incapacitated surviving
spouse’s right of election, as the failure to do so could
be deemed the danger of loss of property. Although
the MHL does not define loss of property, the loss of an
incapacitated person’s right of election could certainly
result in a loss of property to which that person was
rightfully entitled.
The governing standard for granting guardianship
powers is set forth in MHL § 81.21(e), as was applied
by the Surrogate’s Court in In re Pflueger.20 As mentioned above, MHL § 81.21(e) applies to property management powers, including the right to elect against
an estate in guardianship proceedings. In determining
whether to grant guardianship powers:
[t]he court may grant the application if
satisfied by clear and convincing evidence of the following and shall make
a record of these findings:
1. the incapacitated person lacks the
requisite mental capacity to perform
the act or acts for which approval has
been sought and is not likely to regain
such capacity within a reasonable
period of time or, if the incapacitated
person has the requisite capacity, that
he or she consents to the proposed disposition;
2. a competent, reasonable individual
in the position of the incapacitated person would be likely to perform the act
or acts under the same circumstances;
and
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3. the incapacitated person has not
manifested an intention inconsistent
with the performance of the act or acts
for which approval has been sought
at some earlier time when he or she
had the requisite capacity or, if such
intention was manifested, the particular person would be likely to have
changed such intention under the circumstances existing at the time of the
filing of the petition.
Unlike the governing standard for granting authority
to a guardian ad litem to exercise the right of election on
behalf of an incapacitated surviving spouse, the above
standard is much stricter and more clearly articulated,
giving the court less flexibility than in guardian ad litem
cases.

Attorneys-in-Fact
An attorney-in-fact, a type of fiduciary not enumerated under the elective share statute, may also
assert the right of election on behalf of an incapacitated surviving spouse, as articulated by the Rockland
County Surrogate’s Court decision in In re Lando.21 In
Lando, the Petitioner argued that the right of election
could not be asserted by one’s attorney-in-fact, as that
fiduciary was not identified as one of the fiduciaries
authorized to do so under EPTL 5-1.1-A(c)(3). The
court disagreed, noting that court authorization is not
required for agents appointed by means of a power of
attorney and that a “durable general power of attorney
grants the attorney-in-fact full authority to act in the
place and stead of the principal, which is not the case
with court appointed guardians.”22
In arriving at this conclusion, the Lando court recited the relevant portions of General Obligations Law
(GOL) § 5-1502G, which is the construction provision
for powers of attorney relating to estate transactions.
Under GOL § 5-1502G(7), an attorney-in-fact appointed
under a properly executed power of attorney23 is authorized “to execute, to acknowledge, to verify, to seal,
to file and to deliver any…election…which the agent
may think useful for the accomplishment of any of
the purposes enumerated in this section.” Moreover,
under GOL § 5-1502(G)(10), an agent has the authority
“to do any other act or acts, which the principal can do
through an agent, with respect to the estate of a decedent…in…which the principal has, or claims to have,
an interest.” In light of this, the court ruled that an
attorney-in-fact may elect on behalf of an incapacitated
surviving spouse without court authorization even
though the EPTL does not include attorneys-in-fact in
the enumerated list of fiduciaries.
The appeal of having a power of attorney in place
granting the attorney-in-fact the authority to assert the

right of election for the incapacitated surviving spouse
is that it removes the necessity for court authorization,
thereby expediting the process for asserting that right.
This is critical in instances where an incapacitated surviving spouse faces imminent death because once the
right is properly asserted, it is preserved and can be
pursued by the fiduciary for the post-deceased spouse.
Moreover, using a power of attorney allows the principal the freedom to choose his or her agent, which helps
ensure that the agent will be acting in the principal’s
best interests.

Constructive Trusts as Equitable Relief
A fiduciary for a post-deceased spouse may not
assert the right of election against a decedent’s estate.
However, in cases of fraudulent conduct by the executor of the predeceased spouse, such a fiduciary is not
without a remedy. The New York State Surrogate’s
Courts, functioning as courts of both law and equity,
have the power to provide relief to parties, as a matter
of fairness, when following the strict letter of the law
would allow an individual to be rewarded for his or
her deceitful conduct. One such equitable remedy is
the constructive trust, which is premised upon proof
that “[w]hen property has been acquired in such circumstances that the holder of the legal title may not in
good conscience retain the beneficial interest, equity
converts him into a trustee.”24
A constructive trust may be an appropriate remedy
in situations where an executor personally benefits by
preventing a surviving spouse from exercising his or
her right of election. For example, in the Surrogate’s
Court case of In re Wurcel,25 the nominated executor
was also a beneficiary of the estate and stood to lose a
portion of his beneficial share if the surviving spouse
elected against the estate. The Wurcel court held that a
nominated executor whose interests conflicted with an
unrepresented incompetent post-deceased spouse, and
whose actions included a purposeful delay in probating the decedent’s will, falls within the class of cases
where a constructive trust can be imposed.26
The Wurcel court did not determine whether fraud
had actually occurred, and accordingly, did not opine
as to the appropriate measure of damages in cases
where a constructive trust is imposed to avoid unfairly
depriving the post-deceased spouse of the right of election. The measure of damages for a broken promise
expressed in a mutual will is the value of the property
promised to be bequeathed by the testator.27 By analogy, the measure of damages for a nominated executor’s
fraudulent conduct, which prevents a surviving spouse
from exercising his or her right of election, should be
the value of the post-deceased spouse’s right of election against the decedent’s estate.
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Conclusion
The elective share statute identifies several fiduciaries who may, when authorized, assert the right of
election on behalf of an incapacitated surviving spouse.
Alternatively, although not enumerated in the list of fiduciaries in the elective share statute, a duly authorized
attorney-in-fact for an incapacitated surviving spouse
may assert the right of election on the spouse’s behalf
and, because this approach obviates the need for court
involvement, it allows for more expediency in asserting such right. In any event, it is imperative that the
right of election be asserted during the incapacitated
spouse’s lifetime; otherwise, it will be lost forever.
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