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The judiciary is supposed to be a co-equal branch of 
our government with the legislature and the executive; 
it is not merely another government agency. However, 
when it comes to the allocation of funds, judicial offi cials 
are not at the table with members of the executive branch 
or the legislature when negotiations occur. It is too easy 
for members of those branches to sacrifi ce the judiciary’s 
interests when facing diffi cult pecuniary calculations and 
decisions.

Not all government is bad or bloated. There are 
functions that only government can perform to maintain 
a civil society. Citizens of all persuasions should be able 
to agree that protecting public safety through fair and 
open procedures and resolving disputes are such func-
tions. While we lawyers have a vested interest in a fully 
functioning judiciary, our clients and fellow citizens have 
an equally important interest in public safety through the 
criminal justice system and effi cient resolution of disputes 
through the civil justice system. All Americans have an 
interest in our country setting an example for others to 
follow. 

We must add our voices to what should become a 
swelling chorus demanding that the legislature and the 
executive provide the funds required by the judiciary to 
fairly, effi ciently, and effectively perform its constitution-
ally and statutorily mandated functions. Nothing less 
will do justice to the vision of the founders of this country 
and the principles it has embodied for more than two 
centuries.

Greg Arenson 

We have come a long way 
from the days of trial by com-
bat for civil disputes and trial 
by ordeal for criminal cases. 
But that progress in this coun-
try is surprisingly threatened 
by the refusal of the legislature 
and executive to provide suffi -
cient resources for the judiciary 
to perform its functions.

Criminal enforcement 
and dispute resolution are not 
optional. They are essential to a well-functioning, pros-
perous society. Americans take pride in living under a 
constitutional system dedicated to th e rule of law. But 
such a system requires the resources to properly perform 
its functions.

Judges do not operate in a vacuum. They require 
a location, support staff, communication capabilities, 
and access to information. While judges’ salaries cannot 
constitutionally be reduced, all their other requirements 
can be diminished or not improved as needed. In the last 
year, the Section’s Executive Committee has met with the 
clerks of the United States District Courts for the Eastern 
and Southern Districts. Both have described substantial 
reductions in personnel and impacts on equipment and 
supplies from the federal government’s budget failures. 
Judicial offi cers’ statements to Congress have empha-
sized the effects of budget constraints on probation and 
criminal pretrial services as well as on public defender 
services.

A Message from the Chair
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obtaining written consent. By modifying Rule 5, including 
the requirement of prior consent, we attempt to bring the 
wording of the Rule in line with the evolving practice and 
norms of electronic service. 

In making electronic service available to litigants by 
default, we believe it is appropriate to place the burden 
on a litigant who cannot reasonably accept electronically 
served documents to “opt out” of this method of service. 
This is the inverse of the present practice, which requires 
litigants to “opt in” before electronic service is permitted. 

A similar practice is employed by the district courts 
in the context of electronic fi ling. All district courts make 
ECF fi ling the default mode of fi ling pleadings and trial 
documents. Most (if not all) courts require registration 
with the ECF system upon admission to that court’s bar. 
An attorney who wishes to opt out of ECF fi ling must, 
in many cases, ask permission to do so by application to 
the court. For example, the Western District of New York, 
Administrative Procedures Guide 1.c.viii. provides:

Once registered, an attorney may with-
draw from participation in the Electronic 
Filing System only by permission of the 
Chief Judge of the District for good cause 
shown. The registered attorney seek-
ing to withdraw must submit a written 
request to the Chief Judge explaining the 
reason(s) or justifi cation(s) for withdraw-
al…. It is the Filing User’s responsibility 
to notify opposing counsel in all pend-
ing cases that the Filing User has been 
granted permission to withdraw from the 
Electronic Filing System and that all fu-
ture service of documents must therefore 
be made by conventional means.

Similarly, a litigant who wishes to opt out of elec-
tronic service for bona fi de, technological reasons should 
be allowed to do so, if the district court is satisfi ed that 
the basis or bases for opting out are reasonable. That said, 
opting out would strictly be a matter of technological limi-
tation; just as a litigant cannot opt out of personal service 
or service by mail because of personal preference, litigants 
should not be able to opt out of electronic service because 
they dislike e-mail or wish to frustrate their opponent.

IV. Format of Electronic Paper
Another consideration in making electronic delivery a 

standard method of service is the question of transmission 

I. Introduction
We propose that the provision of Rule 5 of the Federal 

Rules of Civil Procedure dealing with service of papers 
by electronic means be changed to refl ect the practice of 
the vast majority of federal practitioners today—service 
of discovery papers by electronic mail. We propose that 
the rule be modifi ed in three principal ways: (1) remov-
ing the requirement that a serving party obtain written 
consent to serve by electronic means; (2) specifying that 
the manner in which the service is to be effectuated is to 
be in a manner reasonably calculated to lead to effective 
service, it being understood that conformance with a dis-
trict court’s format guidelines for ECF fi ling or electronic 
service is presumptively reasonable; and (3) requiring 
that notice of service be fi led with the district court, 
thereby providing litigants with an additional layer of 
notice of service in the event that an electronically served 
document is not received.

“We propose that the provision of Rule 
5 of the Federal Rules of Civil Procedure 
dealing with service of papers by 
electronic means be changed to reflect 
the practice of the vast majority of federal 
practitioners today—service of discovery 
papers by electronic mail.”

II. Rule 5(b)(2)(E)
Rule 5 provides the methods by which a party may 

serve papers. Rule 5(b)(2) provides: “A paper is served 
under this rule by:…(E) sending it by electronic means if 
the person consented in writing—in which event service 
is complete upon transmission, but is not effective if the 
serving party learns that it did not reach the person to be 
served….” 

III. Consent
The present wording of Rule 5 makes prior written 

consent a prerequisite for electronically serving papers. 
The requirement of prior written consent prevents elec-
tronic service from occupying the same default footing 
as personal service or service via mail or common carrier. 
This limitation contrasts with the use of electronic service 
in motion practice, and it fails to recognize a trend among 
federal litigators to “serve” discovery documents and 
other non-pleading papers by e-mail without formally 

Rule 5 of the Federal Rules of Civil Procedure Should Be 
Revised to Allow for Electronic Service of Papers
Without Prior Consent
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5.4(b) of the United States District Court for the District of 
Delaware provides:

Service Without Filing. Consistent with 
Fed. R. Civ. P. 5(a), in cases where all 
parties are represented by counsel, all 
requests for discovery under Fed. R. Civ. 
P. 26, 30, 31, 33 through 36 and 45, and 
answers and responses thereto, and all 
required disclosures under Fed. R. Civ. P. 
26(a), shall be served upon other counsel 
or parties but shall not be fi led with the 
Court. In lieu thereof, the party request-
ing discovery and the party serving re-
sponses thereto shall fi le with the Court a 
“Notice of Service” containing a certifi ca-
tion that a particular form of discovery or 
response was served on other counsel or 
opposing parties, and the date and man-
ner of service.

The requirement that a notice of service be fi led 
should virtually eliminate the risk that a party will be 
prejudiced by ineffective electronic service. While attor-
neys and others are responsible for providing an e-mail 
address that works, transmissions may fail, among other 
reasons, due to misspelled e-mail addresses or from the 
use of spam fi lters. Therefore, there should be a cross-
check provided by a simple notice of fi ling. In the event 
that a litigant does not receive electronically served pa-
pers, but receives notice of service lodged with the district 
court, this will fl ag the issue of failed or incomplete elec-
tronic service at an early stage. Lodging such notices in 
the local ECF system will impose a de minimis additional 
burden on a district court and its ECF system, owing to 
the brevity of such notice. This requirement would also 
not be an imposition on the serving litigant.

VI. Proposed Modifi cation of Rule 5(b)(2)(E)
With these considerations in mind, we propose that 

the following changes be made to Rule 5(b) with an ap-
propriate Advisory Committee note:

(2) Service in General. A paper is served 
under this rule by:

* * *

(E) sending it by electronic means in a 
manner reasonably calculated to achieve 
effective service and if the serving party 
contemporaneously fi les a certifi cation 
with the court that identifi es the par-
ticular paper served and the date and 
manner of such service if the person con-
sented in writing—in which event service 
is complete upon transmission, but is not 
effective if the serving party learns that it 
did not reach the person to be served;]

format. File formats (e.g., pdf, pdf/A), the size of indi-
vidual electronic documents to be transmitted, and the 
overall size of e-mail transmission are all factors that may 
affect a litigant’s ability to send or receive electronically 
served papers. It should go without saying that federal 
court litigants, and the information technology apparatus 
they use, do not possess the same level of technologi-
cal sophistication. Similarly, accepted tactics for limit-
ing spam and malicious electronic transmissions often 
involve placing size restrictions or other limitations on a 
user’s ability to send and receive e-mail.

Given the speed at which standards are changed and 
updated, it would not be feasible nor advisable to at-
tempt to formalize such a dynamic set of criteria within 
the Federal Rules. Rather, it is sensible to utilize each 
district court’s ECF guidelines and requirements as the 
guidelines for electronic service of discovery papers. 

In crafting local rules and guidelines, district courts 
take into account particular technological or practice 
characteristics of that district (most especially that of the 
particular court). For example, if there were a district 
where high-speed broadband was not widely available, 
a district court might choose to limit the maximum size 
of papers fi led with the court to account for the slower 
rate of transmission some attorneys may have to endure. 
Software prevalence and preference, security concerns, 
and other factors may also infl uence local format customs 
or standards.

Local ECF standards may change fairly often and are 
district-specifi c. But, there is no reason why those same 
format rules cannot be applied to the e-service of other 
papers. To the contrary, a court’s requirement that e-ser-
vice conform with e-fi ling format rules will minimize the 
chance that particular parties or litigants will be unable to 
receive or view e-served papers. The format of electronic 
papers should be deemed presumptively reasonable if 
that format conforms to the local ECF format standard (or 
other locally promulgated format criteria).

V. Notice of Service
Although adherence to local standards and norms, as 

set out by the district courts in local rules or guidelines, 
should maximize the effectiveness of electronic service, 
there is always a risk that a particular transmission will 
not be received. (Indeed, this can happen by service via 
mail as well.) To further guarantee the effectiveness of 
electronic service, litigants serving in this fashion should 
be required to lodge a notice of service with the district 
court. A minority believes it is unnecessary.

Some district courts require that litigants fi le no-
tices of service for all discovery demands and responses 
that are served by any means. This gives all registered 
litigants (and the district court) separate notice of the 
transmission of papers that are not otherwise fi led with 
the court via the ECF system. For example, Local Rule 
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the re-serving of the paper in question and will consent to 
reasonable scheduling modifi cations as needed to allow 
the serving party to comply with any applicable dead-
lines or notice periods.

The requirement that a serving party also fi le a 
certifi cation with the district court identifying the paper 
served and the manner of service provides assurance that, 
in the event that actual service is not successful, a receiv-
ing party will have timely notice of the failure and may 
address that failure with the serving party. It is expected 
that the certifi cation will be a simple short document and 
would not be a burden on either the serving party (who 
must create the document) or the district court (whose 
ECF system would house it).

“As with all methods of service, it is 
expected that the parties will honor the 
spirit of Rule 5 and work cooperatively 
in the event that electronic service 
attempted reasonably and in good faith is 
nonetheless unsuccessful.”

VIII. Conclusion
The Section has concluded that it is appropriate to 

modify Rule 5 to place electronic service on an even foot-
ing with more traditional methods of service. We further 
conclude that requiring that electronic service methods 
that comply with district-specifi c guidelines (ECF stan-
dards or those implemented by local rule or administra-
tive provision) will enhance the likelihood that electroni-
cally served papers will reach their intended destination. 
An additional notice-of-fi ling requirement will assure 
that recipients of electronically served papers will be 
made aware of such service and, if something is amiss, be 
able to timely address the situation where electronically 
served papers were not received.

Endnotes
1. At present, the standard method of electronic service is via e-mail. 

The proposed changes to Rule 5 are designed to be applicable to 
both this method of service or future methods that may become 
standardized but are presently not envisioned.

2. It is understood that technology advances far more quickly than 
courts’ rules and regulations can. Thus, it is likely to be the case 
that more convenient forms of electronic transmission have and 
will be developed than those approved for ECF. Nothing in this 
proposed rule change should be interpreted to suggest that those 
methods should not be utilized by parties. To the contrary, just 
as parties presently serve documents by mail and send courtesy 
copies by e-mail, we hope parties in the future will serve discovery 
documents by approved electronic methods and send courtesy 
copies by other electronic methods available to them if such would 
improve convenience and ease of use between the parties.

Comment

The modifi cations made to Rule 5(b)(2)(E) are intend-
ed to formalize what has become the general practice of 
most federal practitioners, namely service of discovery 
papers via electronic mail or another established fi le 
transfer system or protocol without the need of prior 
consent. 

Service of papers via electronic means in a format 
that conforms to a district court’s ECF standards will be 
presumed to have been served in a manner reasonably 
calculated to achieve effective service. A manner that 
is “reasonably calculated to achieve effective service” 
is, by design, a fl uid standard that is intended to cover 
both present practices and future practices that may not 
be reasonably foreseeable at present.1 It is assumed that 
formatting papers to comply with the district court’s par-
ticular ECF guidelines, which have been crafted in light 
of the information technology characteristics and norms 
of that district, will maximize the technical likelihood 
that service will be completed successfully. The district 
court will retain the ability under the proposed changes 
to Rule 5 to promulgate local rules or guidelines regard-
ing format that would further enhance the effectiveness 
of service given the particulars of that district.

This standard also places the responsibility on the 
serving party to choose and execute a method of delivery 
that fairly and adequately delivers papers to the adver-
sary. For example, service via traditional mail is success-
ful when someone places a properly addressed, properly 
stamped copy of papers in a designated U.S. Mail reposi-
tory. Of course, a party cannot assure that such papers 
will be properly retrieved and delivered by the post of-
fi ce, but service by mail makes it substantially likely that 
the opposing party will receive those papers. By making 
the presumptive standard for electronic service con-
form to district court standards for electronic fi ling, one 
is guided by the same philosophy that underlies other 
rules of service, that a party who takes care in selecting 
a fair and effective format and method of service will be 
deemed to have discharged its service obligations.2

As with all methods of service, it is expected that the 
parties will honor the spirit of Rule 5 and work coop-
eratively in the event that electronic service attempted 
reasonably and in good faith is nonetheless unsuc-
cessful. For example, in the event that a serving party 
learns, despite having complied with the requirements of 
subparagraph (E), that such service was actually ineffec-
tive, it is expected that the serving party will not take the 
indefensible position that the receiving party is obligated 
to act on the paper within the same time period as if 
service had been effective. Similarly, if the serving party 
complies with the requirements of subparagraph (E), but 
electronic service is actually ineffective, it is expected 
that the receiving party will not unreasonably object to 
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Instead, courts may rely on the proportionality factors of 
proposed Rule 26(b)(1) during a Rule 16 conference to im-
pose suitable discovery limitations on a case-by-case basis.

Although the Section generally supports the proposed 
amendments to Rule 37, certain standards articulated in 
the proposed rule require clarifi cation. With respect to the 
imposition of sanctions under proposed Rule 37(e)(1), the 
Rule should impose a rebuttable presumption of substan-
tial prejudice against a party who acts willfully or in bad 
faith to spoliate material. “Willfulness” should be defi ned 
as intentional or reckless conduct suffi ciently unreason-
able so as to render harm likely. “Actions,” for purposes 
of Rule 37(e)(1), should be defi ned to include omissions; 
this is a particularly important change in light of the role 
automation plays in the electronic storage of information. 
Also, the prefatory language in proposed Rule 37(e)(2) 
should explicitly direct courts to impose the “least cura-
tive measure or sanction” necessary to repair prejudice 
arising from lost information.

III. Prior Efforts
A conference at Duke Law School in May 2010 (the 

“Duke Conference”) was the impetus for the proposed 
rule changes (except those relating to Rule 84 and the 
Appendix of Forms).5 Among other things, participants 
at the Duke Conference “urged the need for increased 
cooperation; proportionality in using procedural tools, 
most particularly discovery; and early, active judicial case 
management.”6 The consensus was that early involvement 
by judges would enable “early defi nition of the issues that 
are important to the resolution of the litigation, whether 
that resolution is by motion, settlement, or trial.”7 Early 
judicial involvement would also assure “that proceedings 
are conducted in such a way that their costs are propor-
tionate to the stakes of the litigation.”8 

Many of the ideas presented at the Duke Conference 
were not new. For example, a six-hour limitation on de-
positions was fi rst proposed and considered in 1991.9 The 
six-hour limit on depositions was not adopted.10 The criti-
cisms against it were varied, and included the fear that 
a timekeeper would be needed to measure colloquy, a con-
cern over problems that would arise from dividing time 
between counsel, an expectation that the reduction in time 
would increase motion practice, and a suspicion that it 
would encourage expert witnesses to stonewall.11 In 2000, 
the current presumptive durational limit of seven hours 
was added in an effort to avoid overly long depositions.12 

I. Introduction
The Judicial Conference Committee on Rules of 

Practice and Procedure has requested comments on 
proposed amendments to Rules 1, 4, 16, 26, 30, 31, 33, 34, 
36, 37, 84, and Appendix of Forms of the Federal Rules of 
Civil Procedure. The proposed amendments and related 
discussion are set forth in the Memorandum of the Advi-
sory Committee on Civil Rules (“Advisory Committee”), 
dated May 8, 2013, as supplemented June 2013 (“Adviso-
ry Committee Memo”).1 Although the proposed amend-
ments are intended as a “package” designed “to reduce 
cost and delay[,]” they “are not interdependent in the 
sense that all[, or even most,] must be adopted to achieve 
meaningful gains.”2 Rather, the Advisory Committee en-
courages that each proposed amendment “be scrutinized 
and stand, be modifi ed, or fall on its own.”3 

This report sets forth the comments by the Com-
mercial and Federal Litigation Section of the New York 
State Bar Association (the “Section”) to the proposed 
amendments.4

II. Summary
The Section supports many of the proposed amend-

ments, but there are other amendments that it cannot 
support because, after careful study, it has concluded 
they are not warranted or will not achieve their proposed 
objective. As discussed below, the Section supports the 
proposed amendments to Rules 4, 16, 26, 34, 37, 84, and 
Rule 84 Offi cial Forms (and a related amendment to Rule 
4 regarding Offi cial Forms 5 and 6), although the Section 
has made suggestions with respect to certain of those 
proposed amendments. 

The Section does not support the proposed amend-
ments to Rules 1, 30, 31, 33, and 36. Although the Section 
agrees that cooperation among parties should be the 
norm, if Rule 1 is to be amended to encourage coop-
eration, it should be done explicitly and not indirectly 
through a comment in the Advisory Committee Note 
to the amended Rule. While including the concept of 
proportionality in the scope of discovery will be salutary 
in all cases, reducing or imposing presumptive limits on 
depositions (Rules 30, 31), and interrogatories (Rule 33), 
and imposing presumptive limits on requests to admit 
(Rule 36) would not solve any problem that exists in the 
majority of cases and should not apply to the complex 
cases where discovery will usually exceed those limits. 

 New York State Bar Association Commercial & Federal 
Litigation Section Report on Proposed Amendments to 
Federal Rules of Civil Procedure 1, 4, 16, 26, 30, 31, 33, 34, 
36, 37, 84, and Appendix of Forms
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and money in pretrial procedures that 
are expressly designed to produce 
information or evidence to help their 
adversary’s case. And the longer and 
costlier the proceedings, the more irked 
the client becomes. Sometimes sooner, 
sometimes later, the client’s attitude 
is translated into his lawyer’s actions, 
and he resists his adversary’s discovery 
demands. Even without prodding from 
clients, many lawyers, prone to coop-
erate as a matter of principle, become 
resentful and balk at what they deem 
excessive intrusion upon their client’s 
time, money, privacy or patience.21

IV. Analysis of the Proposed Amendments

A. Rule 1

Proposed Rule 1 reads as follows:

These rules…should be construed, and 
administered, and employed by the court 
and the parties to secure the just, speedy, 
and inexpensive determination of every 
action and proceeding.22

The three goals of the Federal Rules of Civil Proce-
dure stated in Rule 1—“the just, speedy, and inexpensive 
determination of every action and proceeding”—have 
been described by the Supreme Court as “the touchstones 
of federal procedure.”23 As originally envisioned by the 
Advisory Committee, the proposed amendment to Rule 1 
would have added “cooperation” as a fourth goal. “Par-
ticipants at the Duke Conference regularly pointed to the 
costs imposed by hyperadversary behavior and wished 
for some rule that would enhance cooperation.”24 

However, imposition of an explicit “direct and gen-
eral duty of cooperation” was abandoned.25 The Advisory 
Committee found that, because “[c]ooperation is an open-
ended concept[, i]t is diffi cult to identify a proper balance 
of cooperation with legitimate, even essential, adversary 
behavior. A general duty might easily generate exces-
sive collateral litigation, similar to the experience with 
an abandoned and unlimited version of Rule 11.”26 Such 
collateral litigation would involve determining whether 
counsel “adequately” cooperated, or whether counsel 
was simply a zealous advocate. In this way, if a duty of 
cooperation were imposed, “there may be some risk that 
a general duty of cooperation could confl ict with profes-
sional responsibilities of effective representation.”27 

Instead, the proposed amendment to Rule 1 is termed 
a “modest addition,” which the Advisory Committee 
suggested would ensure that the “parties are made to 
share responsibility for achieving the high aspirations 
expressed in Rule 1….”28 It is the Advisory Commit-
tee’s intention that Rule 1, as amended, “will encourage 
cooperation by lawyers and parties directly, and will 

Similarly, amending Rule 26 to narrow the scope 
of discovery was fi rst advanced by a special committee 
of the American Bar Association in 1977.13 This effort 
was later abandoned for lack of support; the criticisms 
launched against the proposal caused more modest 
proposals to be considered, but those modest proposals 
were viewed as too inconsequential to be effective.14 The 
Section renewed the suggestion to amend Rule 26 in 1989, 
but the Advisory Committee was not receptive.15 

The rationale for the proposed amendments regard-
ing discovery—limiting discovery abuse and attendant 
costs—is a concern that has been articulated since the 
adoption of the Federal Rules of Civil Procedure in 1938:

• In commenting on the Advisory Committee’s 1936 
preliminary draft of the federal rules, Judge Ed-
ward Finch (New York Court of Appeals) warned 
that the discovery provisions would “increase so-
called speculative litigation or litigation based on 
suspicion rather than facts, with the hope that such 
fi shing may reveal a good cause of action as alleged 
or otherwise….”16 Parties asserting claims would 
be given so many tools for discovery, Judge Finch 
warned, “that it will be cheaper and more to the 
self interest of the defendant to settle for less than 
the cost to resist.”17 

• “Large expense in depositions can be a double-bar-
reled evil: it is per se repugnant to the principle of 
just, speedy and inexpensive determination of cases; 
and it operates to permit counsel to exert pressure 
for settlement under the threat of taking deposi-
tions which the adverse party can ill afford.”18 
Among the measures proposed by the author to 
curb the abuses was (i) “the inclusion of expense as 
a basis for protective orders” and (ii) “an amend-
ment to Rule 30 requiring leave of court for depo-
sitions lasting more than 5 days, and permitting 
the court at its discretion to limit the scope and/or 
length of the deposition, or to appoint a master to 
supervise the deposition.”19 

• “Lawyers critical of discovery said that they were 
constantly going through their fi les to prepare 
for discovery proceedings and that the resulting 
expense in many small cases was out of proportion 
to the value.”20 

• Commenting that “free and full disclosure of rel-
evant, non-privileged information and evidence…
meets with resistance in practice,” a Columbia Law 
School professor made this observation:

Diffi culty creeps in because however 
dedicated the lawyers may be to the 
principle of full disclosure, their clients 
must also be considered. Laymen do 
not view with unbounded enthusiasm 
the prospect of expending their time 
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endorsed (as of 2012) by scores of federal and state court 
judges. Many judicial opinions have expressly referenced 
the Proclamation.36 In addition, encouraging (rather 
than requiring) cooperation would likely avoid ancillary 
motion practice regarding satisfaction of the standard. 
Nonetheless, the proposed “modest addition” does not 
seem any more likely to achieve its goal of encouraging 
cooperation than the previous modest addition in 1993, 
even with the proposed reference in the Advisory Com-
mittee Note. To enshrine cooperation as a touchstone of 
federal procedure, it needs to be made explicit in Rule 1. 
If such were to occur, the litigation that would ensue over 
compliance might very well be worth it. Here, however, 
the Section does not support the proposed amendment to 
Rule 1. 

B. Rule 4

Proposed Rule 4(m) reads as follows:

(m) TIME LIMIT FOR SERVICE. If a de-
fendant is not served within 120 60 days 
after the complaint is fi led, the court…
must dismiss the action without prejudice 
against that defendant or order that ser-
vice be made within a specifi ed time. But 
if the plaintiff shows good cause for the 
failure, the court must extend the time for 
service for an appropriate period.37

By reducing the time to serve a summons and com-
plaint from 120 days to 60 days, the proposed amendment 
would “get the action moving in half the time.”38 As the 
Advisory Committee noted, “‘[t]ime is money’” and the 
change would address the “commonly expressed view 
that four months to serve the summons and complaint 
is too long.”39 As the Advisory Committee has further 
pointed out, “delay is itself undesirable.”40 Along with 
the amendments to Rule 16 governing scheduling orders, 
this amendment is intended to “reduce delay at the begin-
ning of litigation.”41

The Section supports the proposed change to Rule 
4(m) for the reasons given by the Advisory Committee.

The Section, however, suggests that the Advisory 
Committee Note explicitly state that extensions of time 
under the “good cause” exception should be “liberally 
granted for the sake of better overall effi ciency,”42 and 
that the proposed amendment is not intended to effect 
any change in the discretion courts currently have to 
grant extensions even in the absence of “good cause.”43 
The Section further suggests that the Advisory Committee 
Note include, as an example of when “good cause” may 
be found, multi-party actions in which it may be diffi cult 
to identify, locate and serve all defendants in two months 
(possibly excepting cases where fewer than all defendants 
must be served via the Hague Convention).

provide useful support for judicial efforts to elicit better 
cooperation when the lawyers and parties fall short.”29 
The Committee conceded that it “cannot be expected to 
cure all adversary excesses,” but the amendment “will do 
some good.”30

The Advisory Committee also added a Note, which 
specifi cally confi rms that “[e]ffective advocacy is consis-
tent with—and indeed depends upon—cooperative and 
proportional use of procedure.”31 The Advisory Com-
mittee Note seems appropriate and is consistent with the 
other proposed amendments.

But the form of the amendment as proposed by 
the Advisory Committee renders it arguably unneces-
sary. The last amendment to Rule 1 (other than stylistic 
changes) was in 1993, when the words “and adminis-
tered” were added to the second sentence. According to 
the Advisory Committee Notes that accompanied that 
change, the amendment was intended:

to recognize the affi rmative duty of the 
court to exercise the authority conferred 
by these rules to ensure that civil litiga-
tion is resolved not only fairly, but also 
without undue cost or delay. As offi cers 
of the court, attorneys share this responsi-
bility with the judge to whom the case is 
assigned.32

Thus, since at least 1993, it should have been un-
derstood that both the courts and the parties have the 
responsibility of securing the just, speedy and inexpen-
sive determination of every action.33 As a result, it does 
not appear that the proposed “modest addition” to Rule 
1 is needed or will effect any change.

If the purpose of the proposed change is to achieve 
greater cooperation by counsel and the parties, then the 
proposal does not go far enough. To effectively impose a 
duty of cooperation, the duty needs to be stated ex-
plicitly in the rule. It is not suffi cient to simply state in 
the Advisory Committee Memo that it is the Advisory 
Committee’s hope that, as amended, “Rule 1 will encour-
age cooperation by lawyers and parties directly, and will 
provide useful support for judicial efforts to elicit better 
cooperation….”34 It is also not enough to say in the pro-
posed Advisory Committee Note that “Rule 1 is amend-
ed to emphasize that…the parties share the responsibil-
ity to employ the rules [to secure the just, speedy and 
inexpensive determination of every action].”35 

The Advisory Committee’s desire to require coopera-
tion among counsel is laudable and the Section strongly 
supports the goal. Indeed, it complements the mandate 
of the Southern and Eastern Districts of New York that 
counsel cooperate, at least as to discovery. Moreover, the 
Sedona Conference Cooperation Proclamation, www.
thesedonaconference.org, fi rst issued in 2008, has been 
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cipal pretrial steps, the case is disposed of 
by settlement or trial more effi ciently and 
with less cost and delay than when the 
parties are left to their own devices.44

In keeping with that view, the 1983 amendments to Rule 
16(b) made a scheduling order mandatory (albeit subject 
to certain local exemptions) and included a number of 
items for which the parties were to set a timetable, includ-
ing joinder and amendment of the pleadings, motion 
practice and completion of discovery.45

Rule 16(b) was next amended in 1993, when the time 
for entry of the initial scheduling order was changed 
from 120 days from the fi ling of the complaint (which 
may have coincided with the outside deadline for ser-
vice of the summons and complaint and thus may have 
prevented involvement by the defendant) to 90 days after 
a defendant’s appearance or 120 days after service. The 
change was intended “to alleviate problems in multi-
defendant cases” and promote participation by all named 
parties in the scheduling process.46 

The proposed change to Rule 16(b)(2) would shorten 
the time for the court to issue a scheduling order un-
less the court found “good cause” for delay. The Section 
agrees that “[t]his change, together with the shortened 
time for making service under Rule 4(m), will reduce 
delay at the beginning of litigation[,]” and this is a worthy 
objective.47 

There is concern the “good cause” exception will be 
routinely applied in cases involving parties with complex 
infrastructures and complex discovery issues. In such 
cases, shortening the time for issuing a scheduling order 
will mean that the parties and the court will be unable to 
meaningfully address these complex issues at the court 
conference, thereby undercutting the very purpose of the 
proposed amendment. 

Nevertheless, the Section supports the proposed 
amendment provided the “good cause for delay” lan-
guage is adopted, since there are undoubtedly cases in 
which a delay in issuing the scheduling order is war-
ranted, as the Advisory Committee has recognized.48 
The “good cause for delay” exception provides the court 
with necessary fl exibility if more time is needed. The 
“good cause for delay” exception appropriately addresses 
“cases in which it is not feasible to prepare for a meaning-
ful scheduling conference on an accelerated schedule,” 
including, for example, because the case is “inherently 
too complex to allow even a preliminary working grasp 
of likely litigation needs in the presumptive times al-
lowed.”49 It also appropriately addresses concerns 
expressed by the United States Department of Justice 
(“DOJ”), as to the time DOJ often needs to respond in liti-
gation against the government.50 To the extent shortening 
the time period might cause any problems in multi-defen-
dant cases where one or more of the parties are not served 
until close to the end of the 60-day period, the Section 

C. Rule 16

Proposed Rule 16(b) reads as follows:

(b) SCHEDULING.

(1) Scheduling Order. Except in categories 
of actions exempted by local rule, the dis-
trict judge—or a magistrate judge when 
authorized by local rule—must issue a 
scheduling order:

(A) after receiving the parties’ report 
under Rule 26(f); or

(B) after consulting with the parties’ at-
torneys and any unrepresented parties 
at a scheduling conference by telephone, 
mail, or other means.

(2) Time to Issue. The judge must issue the 
scheduling order as soon as practicable, 
but in any event unless the judge fi nds 
good cause for delay the judge must 
issue it within the earlier of 120 90 days 
after any defendant has been served with 
the complaint or 90 60 days after any 
defendant has appeared.

(3) Contents of the Order. * * *

(B) Permitted Contents. The scheduling 
order may: * * *

(iii) provide for disclosure, or discovery, 
or preservation of electronically stored 
information;

(iv) include any agreements the parties 
reach for asserting claims of privilege or 
of protection as trial-preparation material 
after information is produced, including 
agreements reached under Federal Rule 
of Evidence 502;

(v) direct that before moving for an order 
relating to discovery the movant must 
request a conference with the court;

[present (v) and (vi) would be 
renumbered].

As discussed below, the Section supports the pro-
posed amendments to Rule 16(b). 

1. Proposed Amendment to Rule 16(b)(2)

Rule 16(b) was fi rst amended in 1983 to include 
changes based on a widely held view that is reiterated in 
the current proposed amendments:

[W]hen a trial judge intervenes person-
ally at an early stage to assume judicial 
control over a case and to schedule dates 
for completion by the parties of the prin-
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basis for a scheduling order without further ado.”55 The 
Section agrees.

3. Proposed Amendments to Rule 16(b)(3)

The Section supports the three proposed amendments 
to Rule 16(b)(3). By explicitly referring to the preserva-
tion of electronically stored information and agreements 
reached under Rule 502 of the Federal Rules of Evidence 
(“Rule 502”), the proposed amendments focus litigants at 
an early stage on these useful subjects for discussion and 
possible agreement.56 The Section supports the proposed 
amendment that a court may require a pre-motion confer-
ence for discovery motions, but also endorses leaving that 
decision to the discretion of the court. 

The 2006 amendments to Rule 16(b) included among 
the permitted contents of the scheduling order “disclo-
sure or discovery of electronically stored information.”57 
The proposed amendment would now specifi cally permit 
inclusion of the “preservation” of electronically stored 
information. This proposed amendment, along with the 
proposed amendment to Rule 26(f)(3)(c), would close the 
loop in that parties would clearly be on notice to address 
preservation issues early and the court would be avail-
able to address those efforts. By amending Rule 16(b) to 
explicitly state that a scheduling order may provide for 
the preservation of electronically stored information, the 
court may modify current preservation practices and set 
the rules for any post-order preservation activity. Ad-
dressing preservation through an order will provide more 
certainty as to the duties of parties regarding the preser-
vation of information.

In combination with the proposed amendments to 
Rule 26(f)(3)(c), this rule provides a strong incentive for 
parties to cooperate and either agree on preservation 
issues or clearly identify the positions on which they 
disagree. Any failure to identify and articulate preserva-
tion issues in a scheduling order could result in a disad-
vantageous position later. The Section believes that the 
proposed amendment will provide a means to address 
preservation issues more effi ciently. 

The 2006 amendments to Rule 16(b) included among 
the permitted topics “any agreements the parties reach 
for asserting claims of privilege or of protection as trial-
preparation material after information is produced.”58 
The proposed amendment adds a specifi c non-limiting 
reference to agreements under Rule 502. This reference is 
likely to focus the parties’ attention on the importance of 
such agreements concerning the production and return 
of attorney-client privileged material and attorney work 
product. With the increase in the volume of data sub-
ject to preservation, collection and review, the advent of 
technology-assisted review, and the increasingly tight 
time frames within which documents and ESI must be 
processed, reviewed and produced, the Section sup-
ports efforts to increase the use of orders under Rule 

believes that the “good cause” exception should alleviate 
any problems. The Section suggests that the Advisory 
Committee Note include as an example of when “good 
cause” may be found to exist, multi-defendant actions 
where one or more of the defendants were not served un-
til close to the 60-day deadline and would be prejudiced 
if an extension were not granted.

2. Proposed Amendment to Rule 16(b)(1)(B)

The proposed deletion from Rule 16(b)(1)(B) of “by 
telephone, mail, or other means” is intended to imple-
ment the Advisory Committee’s conclusion that “an actu-
al conference by direct communication among the parties 
and the court is very valuable.”51 The proposed Advisory 
Committee Note would state: “A scheduling conference 
is more effective if the court and parties engage in direct 
simultaneous communications. The conference may be 
held in person, by telephone, or by more sophisticated 
electronic means.”52 

The Section agrees that a scheduling conference is 
more effective if the court and the parties engage in di-
rect simultaneous communication. In the Advisory Com-
mittee Memo, at 261, the Advisory Committee noted that 
the proposed amendments address a “perception that the 
early stages of litigation often take far too long.”53 Inef-
fi cient and ineffective communication among parties is 
often the hallmark of unnecessarily delayed or unreason-
ably expensive proceedings.54 

E-discovery-specifi c disagreements, which can 
quickly spin out of control and impede the just, speedy, 
and inexpensive resolution of a matter, should benefi t 
signifi cantly from this amendment requiring direct com-
munication. Issues related to information governance, 
network infrastructure, preservation efforts, data collec-
tion methodology, processing specifi cations, the nuances 
of metadata, production format, the use of advanced 
technology, and more may present counsel with unfamil-
iar challenges. Such challenges often manifest themselves 
in more pugilistic behavior as attorneys may be more 
willing to fi ght or use delaying tactics than address a 
novel issue. This amendment will eliminate any tactical 
advantage or unnecessary delay associated with lever-
aging the “mail, or other means” as a way to discuss 
complex discovery issues. 

We believe that the scheduling conference is most 
effective if in person, but we recognize that there may 
be good reasons, such as geography or limited stakes in 
the case, that mitigate against the need for an in-person 
meeting. Therefore, the Section supports the proposed 
amendment to Rule 16(b)(1)(B).

The Advisory Committee rejected a proposal that 
would require an actual scheduling conference in all ac-
tions, except those in exempted categories, because there 
“are cases in which the judge is confi dent that a Rule 
26(f) report prepared by able lawyers provides a sound 



NYSBA  NYLitigator  |  Winter 2013  |  Vol. 18  |  No. 2 13    

The preliminary conference, or “meet and confer,” 
mandated by Rule 26(f) provides parties a forum in which 
they can discuss their respective preservation obligations, 
including: (1) the scope of preservation, considering the 
limitations imposed by Rule 26(b)(2)(C); (2) the applicable 
time frames for preservation; (3) the sources of informa-
tion over which the parties have possession, custody or 
control and whether any third parties may be the custo-
dians of relevant information; (4) the classifi cation of any 
sources of electronically stored information as not reason-
ably accessible because of undue burden or costs under 
Rule 26(b)(2)(B); and (5) the conditions under which the 
duty to preserve may be terminated.

Because the duty to preserve is triggered when a 
party reasonably anticipates litigation, it is almost impos-
sible, if not impractical, for a party not to have begun 
making critical decisions regarding preservation before 
conferring with its opposing party. The meet-and-confer 
process provides parties with an opportunity to quickly 
address these preliminary actions and adjust their proce-
dure as necessary. The goal is for the parties to cooperate 
and ultimately reach a consensus on various preservation 
issues before seeking guidance or intervention from the 
court. However, the fact-specifi c nature of when the duty 
to preserve is triggered and methods and standards for 
preservation make it a fertile ground for disputes. Requir-
ing the parties to include “any issues” about preservation 
in a discovery plan helps put the court on early notice of 
such disputes. 

The proposed Rule not only requires that such issues 
be highlighted, but that parties also state their “views 
and proposals” on preservation issues.64 The discovery 
plan should discuss issues on which the parties agree and 
disagree and, as to any disagreement, the plan should 
include a brief summary, devoid of argument, a brief 
statement articulating the position of each party, and a 
proposed solution designed to foster agreement.65 With 
the required joint discovery plan, the court is better posi-
tioned to usher the parties toward a middle ground prior 
to incorporating any agreement into a scheduling order. 

b. Rule 502(d) Orders

The Section endorses the text of the proposed amend-
ment and believes it will help focus parties on the need 
for a Rule 502(d) order. We suggest that the amendment 
reference Rule 502(d) specifi cally, to emphasize that 
the parties should specifi cally ask the court for such 
an order—as failure to do so will leave them only with 
the protections of Rule 502(b) and the case law that has 
developed concerning inadvertence, rather than the more 
fulsome protections of a Rule 502(d) order.

2. Rule 26(d)(2)

The Advisory Committee has proposed adding a new 
subparagraph (2) to Rule 26(d) to permit the early service 
of Rule 34 requests:

502(d). Given the Advisory Committee’s statement that 
the “Evidence Rules Committee is concerned that Rule 
502 remains underused,”59 we believe that litigants may 
benefi t from more discussion of the importance of Rule 
502(d) agreements and orders in the Commentary to the 
Proposed Amendment. 

The proposed amendment adds that the schedul-
ing order may include a provision that, before making 
a discovery motion, the movant must request a confer-
ence with the court.60 This is often an effi cient way to 
resolve discovery disputes without the delay, burdens, 
and expense of a formal motion.61 The local rules of many 
courts and the individual practices of many judges re-
quire either such a conference or a short letter to the court 
regarding the discovery motion the party wishes to make. 
Anecdotal experience of Section members and reports 
from judges suggest that such a requirement reduces the 
number and burden of discovery motions, though some 
question the value of pre-motion conferences for complex 
matters, where a terse presentation could predispose the 
court to a decision before an adequate presentation is 
made in motion papers. On balance, the Section agrees 
that it is premature to make such a pre-motion conference 
mandatory in all courts and circumstances.62 

D. Rule 26

The Advisory Committee has proposed a number of 
amendments to Rule 26: (i) amending Rule 26(f) to cor-
respond with the proposed amendments to Rule 16(b)(3) 
to require that a discovery plan state the parties’ views 
on any issue about preservation of electronically stored 
information and as to whether they should ask the court 
to include in the scheduling order the parties’ agreement, 
if any, under Rule 502; (ii) adding a new Rule 26(d)(2) 
to permit early Rule 34 requests; (iii) limiting the scope 
of discovery under Rule 26(b)(1) to matters relevant to 
claims and defenses and explicitly incorporating the 
proportionality requirement of Rule 26(b)(2)(C)(iii); and 
(iv) amending Rule 26(c)(1)(B) to expressly authorize the 
court, for good cause, to protect a party from undue bur-
den or expense by allocating discovery expenses.63

1. Rule 26(f)

Because it is appropriate to include in the schedul-
ing order under Rule 16(b) preservation of electronically 
stored information and any agreement on inadvertently 
disclosed privileged information under Rule 502, it fol-
lows that Rule 26(f) should be amended to include these 
items as topics of the parties’ discussions at their Rule 
26(f) conference. The Section supports the change.

a. Incorporating Preservation Issues into the 
Discovery Plan

By adding “preservation” to the list of issues that 
parties must incorporate into a discovery plan, the pro-
posed amendment attempts to avoid foreseeable down-
stream spoliation claims. 
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obtain discovery regarding any non-
privileged matter that is relevant to any 
party’s claim or defense and proportional 
to the needs of the case considering the 
amount in controversy, the importance 
of the issues at stake in the action, the 
parties’ resources, the importance of the 
discovery in resolving the issues, and 
whether the burden or expense of the 
proposed discovery outweighs its likely 
benefi t. Information within this scope 
of discovery need not be admissible in 
evidence to be discoverable including the 
existence, description, nature, custody, 
condition, and location of any documents 
or other tangible things and the identity 
and location of persons who know of any 
discoverable matter. For good cause, the 
court may order discovery of any matter 
relevant to the subject matter involved in 
the action. Relevant information need not 
be admissible at the trial if the discovery 
appears reasonably calculated to lead 
to the discovery of admissible evidence. 
All discovery is subject to the limitations 
imposed by Rule 26(b)(2)(C).71

(a) Prior Changes Limiting the Scope of Discovery

The proposed changes to Rule 26(b)(1) are not the fi rst 
attempt to narrow the scope of discovery. As one observer 
has noted, “there are only so many different ideas avail-
able for dealing with discovery problems” and, of these, 
“the persistence champion is the idea of narrowing the 
described scope of discovery.”72 

As originally adopted, Rule 26(b)(1) was intentionally 
broad and permitted discovery “regarding any matter, 
not privileged, which is relevant to the subject matter 
involved in the pending action,” whether it related to the 
claim or defense of the party seeking discovery or to the 
claim or defense of any other party.73

In 1977, spurred by perceived abusive discovery, the 
American Bar Association’s Litigation Section Special 
Committee for the Study of Discovery Abuse (“ABA Spe-
cial Committee”) recommended that the scope of discov-
ery in Rule 26(b)(1) be limited to “any matter…which is 
relevant to the issues raised by the claims or defenses of 
the party.”74 

In 1978, the Advisory Committee suggested changing 
the scope of discovery to “any matter . . .which is relevant 
to the claim or defense of the party.”75 Ultimately, how-
ever, in response to general opposition to any change, the 
Advisory Committee withdrew its proposal to narrow the 
scope of discovery.76 

Within a year of the 1980 amendments, the ABA 
Special Committee issued a Second Report, noting “our 

(d) TIMING AND SEQUENCE OF 
DISCOVERY.

* * *

(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days 
after the summons and complaint are 
served on a party, a request under Rule 
34 may be delivered:

(i) to that party by any other party, and

(ii) by that party to any plaintiff or to any 
other party that has been served.

(B) When Considered Served. The request 
is considered as served at the fi rst Rule 
26(f) conference.66 

Rule 26(d)(1), which currently prohibits a party from 
seeking discovery from any source before the parties 
have held their Rule 26(f) conference, would also be 
amended to specifi cally exclude from its scope early Rule 
34 requests under Rule 26(d)(2). The Advisory Commit-
tee has also proposed amending Rule 34(b)(2)(A) to pro-
vide that the time to respond to an early Rule 34 request 
under proposed Rule 26(d)(2) would be 30 days after the 
parties’ fi rst Rule 26(f) conference, unless a shorter or 
longer time were stipulated by the parties or ordered by 
the court.67 

The Section supports the proposed amendments 
permitting early Rule 34 requests and extending the time 
to respond to 30 days after the fi rst Rule 26(f) conference. 
The Section agrees that the proposed procedure could 
“facilitate the [parties’ Rule 26(f)] conference by allow-
ing consideration of actual requests, providing a focus 
for specifi c discussion.”68 “Concrete disputes as to the 
scope of discovery could then be brought to the attention 
of the court at the Rule 16 conference.”69 And “[l]ittle 
harm will be done if parties fail to take advantage of the 
opportunity.”70 

The Section also does not believe that initial requests 
made before the Rule 26(f) conference are likely to be 
any broader than requests served after the conference, 
although that is a possibility. However, in the event re-
quests are served which are too broad, they may then be 
appropriately narrowed at the parties’ Rule 26(f) confer-
ence, or, if necessary, by the court.

3. Rule 26(b)(1)

Rule 26(b)(1), which sets forth the scope of discovery, 
would be amended as follows:

(b) DISCOVERY SCOPE AND LIMITS.

(1) Scope in General. Unless otherwise 
limited by court order, the scope of 
discovery is as follows: Parties may 
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(sometimes referred to as “core discovery”), and the 
second tier being court-managed discovery that can include 
information relevant to the subject matter of the action (or 
perhaps just reasonably calculated to lead to the discov-
ery of admissible evidence).87 

(b) Proposed Proportionality Limitation

The proposed amendment seeks to limit the scope of 
discovery by ensuring that discovery is “proportional” 
to the needs of the case, in light of the “the amount in 
controversy, the importance of the issues at stake in the 
action, the parties’ resources, the importance of discov-
ery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely 
benefi ts.”88 These considerations derive from current Rule 
26(b)(2)(C)(iii), which authorizes a court to issue a protec-
tive order under certain circumstances.89 The language 
of Rule 26(b)(2)(C)(iii) will also be changed to require a 
protective order when proposed discovery is outside the 
scope permitted by Rule 26(b)(1).90

Rule 26(b)(2)(C)(iii) is the successor to language add-
ed to Rule 26(b)(1) in 1983 to promote judicial limitation 
of the amount of discovery “to avoid abuse or overuse 
of discovery through the concept of proportionality.”91 
The language added in 1983 authorized courts to limit 
discovery if they found that “(iii) the discovery is unduly 
burdensome and expensive, taking into account the needs 
of the case, the amount in controversy, limitations on 
the parties’ resources, and the importance of the issues 
at stake in the litigation.”92 The provision was moved to 
Rule 26(b)(2) in 1993.93 

Since then, there has been a continued movement 
toward proportionality in e-discovery as evidenced in 
the federal case law.94 Also, the Sedona Conference has 
issued papers setting forth principles of proportionality 
to be applied by courts and practitioners.95 Additionally, 
even more recently, a number of local rules, guidelines 
and model orders have implemented rules embracing the 
concept of proportionality, including the Seventh Circuit 
e-discovery program, the District of Delaware default 
standards, and the Northern District of California local 
rules.96

The Section supports these changes, although it does 
so with caution. The Section endorses the Advisory Com-
mittee’s efforts to ensure that discovery proceeds in an ef-
fi cient and cost-effective manner commensurate with the 
needs of the case. The Section believes that the proposed 
rule change would likely lead, at least initially, to substan-
tial litigation regarding the application of the proportion-
ality requirement. Because parties would be more likely 
to focus on the proportionality requirement as a limitation 
on the scope of discovery, there could possibly be more 
objections based on discovery not satisfying this require-
ment and attendant discovery motions when compared 
with the number of motions for protective orders under 
current Rule 26(b)(2)(C)(iii).97 

committee’s judgment that the 1980 amendments to the 
discovery rules, while making important improvements, 
were an insuffi cient response to a serious problem.”77 
It again advocated the removal of the “subject matter” 
language from Rule 26(b).78 

In 1983, Rule 26(b) was amended by adding one 
sentence which granted courts the authority to limit 
discovery when it was redundant or duplicative. This 
amendment heralded the advent of the concept of pro-
portionality in the American legal system. The Advisory 
Committee commented that the objective of the 1983 
amendment was to “guard against redundant or dis-
proportionate discovery by giving the court authority to 
reduce the amount of discovery that may be directed to 
matters that are otherwise proper subjects of inquiry.”79 

In 1989, this Section suggested narrowing the scope 
of discovery.80 We commented that the “central defect” 
of Rule 26(b) “is that it permits discovery of any unprivi-
leged matter which is ‘relevant to the subject matter’ 
involved in the pending action, regardless of whether it 
relates in any meaningful way to the ‘claim or defense’ 
therein” and that, “[g]iven discovery’s scope and dura-
tion ‘district judges cannot keep [discovery] practice 
within reasonable bounds.’”81 Based upon, among others, 
a survey showing “current dissatisfaction among practi-
tioners with [the] discovery process and the defi nition of 
‘relevance’ in Rule 26(b)(1),” the Section recommended 
that the scope of discovery be limited to “issues raised by 
the claim or defense of the party….”82 However, the Ad-
visory Committee decided not to proceed on the Section’s 
proposal because, among other things, it was “not clear 
that there [was] a real difference between ‘claims and 
defenses’ and ‘subject matter.’”83 Other participants at the 
time thought that the “‘claims and defenses’ approach 
implies fact pleading.”84 

In 2000, those advocating for narrowing discovery 
fi nally achieved a change. The 2000 amendments to Rule 
26(b)(1) provided that, to be discoverable, matter had to 
be relevant to “any party’s claim or defense[,]” rather 
than just having to be relevant to the subject matter of the 
action. In making this change, the Advisory Committee 
intended to eliminate any pretense that discovery un-
der the Federal Rules permitted “fi shing expeditions.”85 
However, the 2000 amendment did not entirely eliminate 
discovery on the subject matter of the action because 
the Rule provided that, “[f]or good cause, the court may 
order discovery of any matter relevant to the subject matter 
involved in the action.”86 In this Section’s October 22, 
1998 Report on Proposed Changes to the Civil Discovery 
Rules, we opposed the two-tier scope of discovery and 
again recommended that the scope of discovery be lim-
ited to claims and defenses.

Since 2000, there has been a “two-tiered” discovery 
process: the fi rst tier being attorney-managed discovery of 
information relevant to any claim or defense of a party 
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The Section also supports the proposed deletion of 
the text providing that “[r]elevant information need not 
be admissible at the trial if the discovery appears reason-
ably calculated to lead to the discovery of admissible 
evidence.”103 In its place, the proposed rule includes 
language stating that “[i]nformation within this scope 
of discovery need not be admissible in evidence to be 
discoverable.”104

This language was added in 1946, but the word 
“relevant” at the beginning of the sentence was not added 
until 2000. This addition was made due to “concern that 
the ‘reasonably calculated’ standard “‘might swallow 
any other limitation on the scope of discovery [and] … to 
clarify that information must be relevant to be discover-
able.’”105 The Advisory Committee has concluded that, 
despite the 2000 amendment, “many cases continue to 
cite the ‘reasonably calculated’ language as though it 
defi nes the scope of discovery, and judges often hear 
lawyers argue that this sentence sets a broad standard for 
appropriate discovery.”106

The encapsulated language in the proposed deletion 
has been misapplied by courts and litigants to expand the 
scope of permissible discovery from discovery of infor-
mation “relevant to any party’s claim or defense” to any 
discovery as long as “the discovery appears reasonably 
calculated to lead to the discovery of admissible evi-
dence.”107 The Advisory Committee Note to the amended 
rule should clarify that the deleted language was miscon-
strued and that is the reason for the deletion. The pro-
posed deletion is, therefore, salutary.

The Section also supports the proposed substitution 
of the language “[i]nformation within this scope of dis-
covery need not be admissible in evidence to be discover-
able.”108 This change adequately preserves the principle 
that, to be discoverable, information need not be admis-
sible in evidence. And, unlike the proposed deletion, the 
new language should not result in the expansion of the 
scope of discovery beyond that set forth in the fi rst sen-
tence of Rule 26(b)(1) (i.e., discovery related to any party’s 
claim or defense).

The Section also supports, with caution, the pro-
posal to delete the language in current Rule 26(b)(1) that 
explicitly provides for discovery of matters relating to the 
“existence, description, nature, custody, condition, and 
location of any documents or other tangible things, and 
the identity and location of any persons who know of any 
discoverable material.”109 The Section believes, as does 
the Advisory Committee, that discovery of such matters 
is deeply and properly entrenched in practice.110 Deleting 
the language, however, creates the risk that litigants will 
successfully argue the deletion means such matters are no 
longer discoverable. That risk can be obviated somewhat 
by including in the Advisory Committee Note a state-
ment to the effect that discovery of the deleted matters 

The proposed language adds the term “proportional” 
to the language taken from Rule 26(b)(2)(C)(iii). The Sec-
tion assumes that it is the Advisory Committee’s intent 
that the existing case law applying and interpreting Rule 
26(b)(2)(C)(iii) would apply to the language as added 
to Rule 26(b)(1). Thus, application of the proportional-
ity requirement would not be written on a clean slate, 
but would be subject to an existing body of case law. To 
avoid any doubt, the Section proposes that the Advi-
sory Committee Note to amended Rule 26(b)(1) make 
clear that existing case law interpreting and applying 
Rule 26(b)(2)(C)(iii) would apply to the “proportional” 
language being added to Rule 26(b)(1). This should help 
minimize some of the additional litigation due to the 
change and further the successful and effi cient imple-
mentation of the amendment. 

The proposed change communicates the Advisory 
Committee’s intention to give litigants and the courts yet 
another tool to address excessive discovery requests. The 
“proportionality” requirement should reduce the time 
and expense of discovery. More importantly, the new 
Rule’s most important function may be to signal strongly 
that the scope of discovery should be narrowed.

As recorded by the Advisory Committee in 1983, the 
Advisory Committee thought it had solved any problems 
of disproportionate discovery by adding the protective 
order provision currently found in Rule 26(b)(2)(C)(iii).98 
While the Advisory Committee has concluded, based on 
“repeated empirical studies,” that, “[i]n most cases[,] dis-
covery now, as it was then, is accomplished in reasonable 
proportion to the realistic needs of the case,” the Adviso-
ry Committee has also concluded that “at the same time 
discovery runs out of proportion in a worrisome number 
of cases, particularly those that are complex [or] involve 
high stakes…. The number of cases and the burdens 
imposed present serious problems. These problems have 
not yet been solved.”99 

(c) Proposed Deletions From Rule 26(b)(1)

The Section supports the deletion of the current 
language in Rule 26(b) authorizing a court to order, 
upon good cause, discovery of “any matter relevant to 
the subject matter involved in the action.”100 The Sec-
tion agrees with the Advisory Committee that discov-
ery should be limited to matter relevant to the parties’ 
claims or defenses identifi ed in the pleadings, and that, if 
discovery of relevant information shows support for new 
claims or defenses, amendment of the pleadings may be 
allowed when appropriate.101 The Advisory Committee 
Note to be published with the amended rule states that 
“[p]roportional discovery relevant to any party’s claim 
or defense suffi ces,”102 and the Section agrees. There 
is no justifi cation for the current system of two-tiered 
discovery—one tier party-controlled, and the other tier 
court-controlled.
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(i) the deposition would result in more 
than 105 depositions being taken under 
this rule or Rule 31 by the plaintiffs, or 
by the defendants, or by the third-party 
defendants[.]115

Rule 31 would contain comparable language.116 Under 
Rule 26(b)(2)(A), a court may alter the limits on the num-
ber of depositions. 

The Section does not support the proposed reduc-
tion in the presumptive number of depositions because 
the Section does not believe the Advisory Committee 
has shown that the reduction is necessary. The Advisory 
Committee has not shown that the current presumptive 
limit of ten depositions has resulted in widespread over-
use of depositions. The Advisory Committee seems to 
be relying on comments by “[s]ome judges” at the Duke 
Conference that they believe there is an overuse of depo-
sitions.117 The Advisory Committee cites to the Federal Ju-
dicial Center (“FJC”) 2009 survey to support the concerns 
expressed by those judges.118 The results of the survey 
are set forth in Emery G. Lee III & Thomas E. Willging, 
Federal Judicial Center, National, Case-Based Civil Rules 
Survey, Preliminary Report to the Judicial Conference 
Advisory Committee on Civil Rules (October 2009) (“FJC 
Preliminary Report”).119 However, the statistics cited by 
the Advisory Committee do not show there is an overuse 
of depositions, and they do not show that, if there is any 
overuse, it is a widespread problem.

The data used in the FJC Preliminary Report excluded 
several categories of cases that were not likely to have dis-
covery and also excluded cases in which no depositions 
were taken.120 Even after excluding those cases, more than 
fi ve depositions were taken in fewer than 25% of the cases 
studied, and, of those cases, ten or fewer depositions were 
taken 75% of the time.121 In only 3% to 5% of the cases 
were there more than ten depositions per side. The me-
dian number of depositions per side was two to three.122

It should also be noted that the median cost of 
litigation in the FJC Preliminary Report was $20,000 for 
defendants and $15,000 for plaintiffs, with some reporting 
costs of less than $1,600. Only at the 95th percentile did 
reported costs reach $280,000 for plaintiffs and $300,000 
for defendants. Median discovery costs represented 3.3% 
of the amount at stake in the litigation. The median esti-
mate of stakes in the litigation for plaintiffs was $160,000, 
with estimates ranging from $15,000 at the 10th percentile 
to almost $4,000,000 at the 95th percentile. FJC Prelimi-
nary Report at 2. Thus, the cost of discovery in most cases 
currently appears to be proportional to the stakes in the 
litigation. These numbers simply do not justify reducing 
the presumptive number of depositions to fi ve.123 

Moreover, the Advisory Committee acknowledged 
there were “many comments saying that the present limit 
works well…and that parties do not wantonly take more 
than fi ve depositions simply because the presumptive 

is properly entrenched in practice and the deletion does 
not mean such matters are no longer discoverable. The 
Section recommends such an addition to the Advisory 
Committee Note.

4. Rule 26(c)(1)(B)

The Section supports the proposed amendment to 
Rule 26(c)(1)(B) to expressly authorize the court, for good 
cause, to enter a protective order to protect a party from 
undue burden or expense by allocating discovery expens-
es. The proposed amendment would cause Rule 26(c)(1) 
to read as follows:

(c) PROTECTIVE ORDERS.

(1) In General. * * * The court may, for 
good cause, issue an order to protect a 
party or person from annoyance, embar-
rassment, oppression, or undue burden 
or expense, including one or more of the 
following: 

* * *

(B) specifying terms, including time and 
place or the allocation of expenses, for 
the disclosure or discovery[.]111

The Section agrees that “[t]his power is implicit in pres-
ent Rule 26(c)…. The amendment will make the power 
explicit, avoiding arguments that it is not conferred by 
the present rule text.”112 

However, the Section believes the Advisory Commit-
tee should make clear, either in the proposed new text of 
Rule 26(c)(1)(B) or in the accompanying Advisory Com-
mittee Note, that the proposed change is not intended to 
alter the American rule on attorneys’ fees and does not 
authorize the court to allocate attorneys’ fees incurred in 
connection with disclosure or discovery, i.e., that the term 
“expenses” does not include attorneys’ fees.

The cases are not uniform on whether courts have 
authority under the Rules to shift costs associated with 
the search and review of accessible data.113 

E. Rules 30 and 31

1. Reduction in the Presumptive Number of 
Depositions

The desire to minimize cost and delay is cited as the 
impetus for the proposal to amend Rules 30 and 31 to 
reduce the presumptive number of depositions from ten 
to fi ve.114 Rule 30(a)(2) would provide:

(2) With Leave. A party must obtain 
leave of court, and the court must grant 
leave to the extent consistent with Rule 
26(b)(1) and (2):

(A) if the parties have not stipulated to 
the deposition and:
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The Advisory Committee rejects out of hand any 
concern that reducing the presumptive limit will make 
judges more reluctant to permit depositions that exceed 
the new limit.128 The Advisory Committee concluded that 
it was suffi cient that the proposed Advisory Committee 
Note to Rule 26 would state, “Rule 30(a)(2), however, 
continues to direct that the court must grant leave to take 
more depositions to the extent consistent with Rule 26(b)
(1) and (2).”129 But that side-steps the issue. By reducing 
the presumptive limit to fi ve depositions, the Rule would 
be placing the burden on a party to justify taking more 
than fi ve depositions, a burden the party does not now 
have unless it seeks to take more than ten depositions. 
It also shifts the leverage in any negotiation between 
the parties’ attorneys over the number of depositions to 
be taken. Further, it would be only natural for judges to 
believe that, because the limit had been reduced to fi ve 
depositions, they should be reluctant to permit deposi-
tions exceeding that limit. Otherwise, what would be the 
purpose of the rule change?

The Advisory Committee cites the expressed concern 
of some judges at the Duke Conference that civil litigators 
overuse depositions because they apparently hold the 
view that every trial witness needs to be deposed before 
trial, while noting the practice in criminal trials where 
witnesses are effectively cross-examined without the 
benefi t of depositions.130 The Section does not believe the 
comparison to criminal cases is apt. In criminal cases, for 
example, constitutional protections require disclosure of 
witness statements and exculpatory material to the de-
fense.131 The government, on the other hand, has effective 
investigatory powers to obtain facts and pin down wit-
nesses before trial, e.g., wiretapping (widely used in white 
collar and other criminal cases), surveillance, and the 
power to question witnesses. Reducing the presumptive 
number of depositions because there are no depositions in 
criminal cases would put civil litigation back on the road 
to “trial by ambush.” 

The Advisory Committee also cites the use of alterna-
tive dispute resolution (“ADR”) as another reason why 
depositions should be curtailed in civil litigation.132 Since 
ADR is effective, it is argued, and since depositions are 
not used in ADR, depositions are not necessary in civil 
litigation either.133 This ignores the fact that depositions 
are, in fact, often used in arbitration.134 

Finally, some judges at the Duke Conference argued 
that depositions are not that important as few attorneys 
have, in their experience, used deposition transcripts to 
effectively impeach a witness. While this may be so, it 
ignores the fact that depositions are taken to “lock in” 
testimony so that the witness does not change his or her 
testimony on the stand. It also ignores the fact that de-
positions are taken as a discovery device to fl esh out the 
facts of the case. 

limit is 10 depositions.”124 Also, the Advisory Commit-
tee conceded that in certain categories of cases, plaintiffs 
“commonly need more than [fi ve] depositions to estab-
lish their case.”125

Nevertheless, the Advisory Committee proposes re-
ducing the presumptive limit to fi ve depositions because 
“the lower limit can be useful in inducing refl ection 
on the need for depositions, in prompting discussions 
among the parties, and—when those avenues fail—in 
securing court supervision.”126 It is diffi cult to see how 
compelling the parties to approach the court to seek relief 
from the lower presumptive limit will cause them to 
refl ect on the cost of depositions, when the very act of ap-
proaching the court will drive up the cost of litigation in 
cases where the present limits seem to be working well. 
Even if, in most cases, the number of depositions is estab-
lished during the meet and confer or the scheduling con-
ference, there would likely be situations in which, long 
after the scheduling order has been entered, discovery 
leads a party to conclude that more than fi ve depositions 
are necessary. Adding the burden of motion practice to 
any such case increases litigation costs without provid-
ing any corresponding benefi t or providing a remedy for 
any alleged discovery abuse—because there is no proof 
of any such abuse in the majority of cases. Moreover, the 
Advisory Committee has not shown that lawyers—or 
their clients—fail to consider the cost of a deposition in 
determining whether a deposition is necessary. In the 
real world, Section members report that deposition costs 
are almost always considered before the deposition is 
scheduled. 

The Advisory Committee discounted the likelihood 
that reducing the presumptive number of depositions 
would result in greater motion practice in cases where 
one side believed it deserved more than fi ve depositions 
by assuming that “the parties can be expected to agree, 
and should manage to agree, in most of those cases.”127 
Yet, the Advisory Committee cites nothing to support its 
assumption, and it is far from clear that its assumption 
comports with the real world experience of litigators 
in cases where one of the parties seeks more than the 
presumptive number of depositions. In 11% to 18% of the 
cases studied by the FJC, there have been fi ve to 10 depo-
sitions, which presumably would be the ones affected.

The Advisory Committee ignores that depositions 
often need to be taken because a party cannot assume 
that witnesses beyond the subpoena power of the court 
whose testimony is needed will appear at trial. In addi-
tion, in cases involving issues relating to the discovery 
of electronically stored information, one or more deposi-
tions are often needed on that subject alone to determine 
that appropriate searches for discoverable information 
have been made. That will limit the number of fact de-
positions to four or less, and that number will be further 
reduced to the extent expert depositions are needed.
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tions should be counted;140 and whether excessive delays 
by counsel or the witness in an effort to “run out the 
clock” should be counted toward the overall time limit 
of the deposition.141 All of these disputes are likely to 
continue and be exacerbated by any further artifi cial limit 
on the number and length of depositions.

F. Rule 33

No data is offered to justify reducing the presumptive 
number of Rule 33 interrogatories from 25 to 15.142 While 
acknowledging that there has been “some concern” that 
15 interrogatories are not enough, the Advisory Com-
mittee minimizes those concerns by stating in conclu-
sory fashion the proposed rule change has not attracted 
“much” concern and that “15 will meet the needs of most 
cases[.]”143 Because the Advisory Committee has not 
demonstrated there is a problem with the current limit of 
25 interrogatories, the Section cannot support the pro-
posed amendment. If it is not broken, do not try to fi x it, 
particularly because the law of unintended consequences 
always applies.

We also note the proposed change to Rule 33 does not 
address existing disputes under the current rule about 
whether “subparts” are “discrete” or “logically relat-
ed.”144 Reducing the presumptive number of interroga-
tories will encourage more broadly worded and burden-
some interrogatories.

While the Advisory Committee states that the pre-
sumptive limit needs to be reduced “to encourage the 
parties to think carefully about the most effi cient and least 
burdensome use of discovery devices,”145 it is diffi cult 
to see how this will be effectively accomplished when 
the Advisory Committee is seeking to limit the use of all 
discovery devices. Indeed, the reduction in the number of 
interrogatories to 15 places a greater emphasis on the use 
of requests to admit under Rule 36 and on oral deposi-
tions to secure testimony. Since the potential use of these 
discovery devices is proposed to be reduced as well,146 it 
is diffi cult to see what options the Advisory Committee 
intends should be contemplated. (It would be interesting 
for the FJC to study the interplay among all of the discov-
ery devices permitted, and whether imposing restrictions 
on one type of discovery may inversely affect practitio-
ners’ use of other discovery devices.)

G. Rule 34

The Advisory Committee’s proposed amendments 
to Rule 34(b)(2)(B) appear reasonably calculated to ad-
dress the goal of requiring greater specifi city in parties’ 
responses to document requests, and the Section supports 
them.147 The proposed amendments would expressly 
require a responding party to: (1) “state the grounds for 
objecting to the request with specifi city,” and (2) state 
that it will produce copies of documents or electronically 
stored information instead of permitting inspection.148

Therefore, there is no objectively reasonable basis to 
justify a reduction in the presumptive limits on deposi-
tions from ten to fi ve, especially considering that a single 
plaintiff suing multiple defendants already is given the 
presumptive equivalent of the number of depositions 
as all defendants combined. While in such a situation a 
court may be likely to grant leave to exceed the limits 
imposed, reducing the threshold for court action, and 
compelling the parties to obtain such leave, itself imposes 
a litigation cost on the parties.

If there is a need to impose restrictions on discovery 
greater than those already in place, the Section believes 
that this will be accomplished through the proposed 
amendments to Rule 26(b)(1), which add a proportional-
ity requirement to the scope of discovery. Any further 
restrictions on discovery should be implemented by the 
court during the Rule 16 conference after assessing the 
various factors set forth in the proposed revisions to Rule 
26 concerning proportionality in discovery. That should 
be suffi cient to prevent undue delay and cost in the vast 
majority of federal cases requiring discovery, which, as 
indicated by the 2009 FJC Preliminary Report, is not a 
problem in any event.

2. Reduction of the Presumptive Time Limit of 
Depositions

The Advisory Committee’s justifi cation for reduc-
ing the hours in a deposition day from seven to six is 
even less compelling and appears to be based entirely 
on anecdotal complaints that lunch and comfort breaks 
may extend the deposition day past 5:00 p.m.135 There are 
no facts cited to demonstrate what percentage of fed-
eral depositions extend past normal business hours, nor 
whether any parties or litigants cite such “after hours” 
work as a major problem in litigation. The Advisory 
Committee also refers to the fact that in Arizona state 
court there is a limit of four hours.136 The Section believes 
the comparison to the practice in state court in Arizona is 
inapt, as Arizona has strictly enforced disclosure require-
ments that compel parties to disclose their legal theories 
and witness statements very early in the litigation.137 
Again, without some factual data establishing that there 
is an actual problem needing redress, the Section cannot 
support the proposed amendment. 

The Section also notes the proposed revisions to Rule 
30 do not even attempt to deal with issues that currently 
arise under the present rules and which courts grapple 
with on a regular basis, including how to count Rule 
30(b)(6) corporate witnesses and whether fact witnesses 
who are also designated as Rule 30(b)(6) witnesses are 
counted as two separate depositions with two full days 
of testimony;138 whether leave must be taken to obtain a 
second Rule 30(b)(6) deposition of the same entity and 
whether the second deposition counts against the overall 
limit;139 against whose side third party defendant deposi-
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whether the request to admit is truly directed at admit-
ting the genuineness of the document as opposed to some 
other purpose. For example, in a forgery case, a request 
to admit the genuineness of the document in dispute will 
generate controversy as to whether it should be counted 
toward the limit or not.

There is no demonstrated need for the proposed 
change. The Section recommends that it not be made.

I. Rule 37

Current Rule 37(e) provides a “safe harbor” from 
sanctions for the loss of electronically stored information 
(ESI) “as a result of the routine, good faith operation of 
an electronic information system.”156 The rule essentially 
codifi es existing case law that, in the absence of a duty 
to preserve, routine destruction of ESI for business and 
technical rationales does not constitute spoliation subject 
to sanctions under the Federal Rules of Civil Procedure. 
The Advisory Committee proposes to replace this rule 
with a new broader provision governing the availability 
and nature of curative measures and sanctions for failures 
to preserve discoverable information.157 

The proposed rule governs failures to preserve dis-
coverable information in anticipation or conduct of litiga-
tion. It thereby brings within the purview of the Federal 
Rules conduct that currently is dealt with by the inherent 
power of the courts, including conduct that occurs prior 
to the fi ling of any litigation.158 

As cases like Silvestri indicate, there is no good reason 
to limit the establishment of a standard for preservation 
to ESI. Further, it would be anomalous and confusing to 
establish a preservation standard and remedial measures 
for ESI but continue to leave spoliation of other discover-
able matter to the inherent power of the court. Therefore, 
the Section answers no to the Advisory Committee’s fi rst 
question, “Should the rule be limited to sanctions for loss 
of electronically stored information?”159

Proposed Rule 37(e)(1) divides remedial measures 
into: (a) curative measures, such as additional discovery 
or paying reasonable expenses, including attorneys’ fees; 
and (b) sanctions, such as an adverse-inference jury in-
struction or those listed in Rule 37(b)(2)(A), directing that 
matters be taken as established in the action, prohibiting 
introduction into evidence of designated matters, stay-
ing further proceedings until an order is obeyed, striking 
portions of pleadings, dismissing pleadings, rendering a 
default judgment, or holding a witness or party in con-
tempt.160 However, the proposal provides that sanctions 
may be imposed only: (1) if the failure to preserve (a) was 
willful or in bad faith and (b) caused substantial prejudice; 
or, (2) if the failure “irreparably deprive[s] a party of any 
meaningful opportunity to present or defend against 
claims in the litigation.”161 Proposed Rule 37(e)(2) lists 
nonexclusive factors for a court to consider in assessing a 
party’s conduct: (A) the extent of notice that litigation was 

The Advisory Committee also proposes amending 
Rule 34(b)(2)(B) to provide that “the responding party 
may state that it will produce copies of documents or 
of electronically stored information instead of permit-
ting inspection[,]” but that “the production must [] be 
completed no later than the time for inspection stated 
in the request or a later reasonable time stated in the 
response.”149 The Section supports these amendments. It 
also endorses the statement to be included in the pro-
posed Advisory Committee Note to amended Rule 34 
that, “[w]hen it is necessary to make the production in 
stages[,] the response should specify the beginning and 
end dates of production[,]”150 but we recommend that 
the language be included in Rule 34(b)(2)(B) itself, not 
merely in the Advisory Committee Note.

The proposed amendments to Rule 34(b)(2)(C) 
would also require parties to affi rmatively state whether 
any responsive materials are being withheld from pro-
duction on the basis of a stated objection.151 As the Advi-
sory Committee itself recognizes, all too often responses 
to Rule 34 Requests are designed to obfuscate, and the 
requesting party has little idea whether any responsive 
materials are being withheld on the basis of an objection 
to a particular request. 

The Section approves the Committee’s goal but is 
concerned the proposal may have unintended conse-
quences. For example, the amendments as written would 
seemingly require a responding party to obtain exten-
sions of time to respond until it knows whether docu-
ments to a particular request are being withheld. Such 
a response can only be accurately made after there has 
been a suffi cient document review to enable an accurate 
response. Yet, it does not appear to be desirable to delay 
a written response for that reason. This potential problem 
could be cured by making it clear in the proposed rules 
that a party can respond by saying, in effect, that it has 
not yet determined whether responsive documents are 
being withheld to the request, but it will supplement its 
response to provide that information within a reasonable 
time.152

H. Rule 36

The Advisory Committee proposes limiting the num-
ber of requests for admissions to 25, excepting requests 
to admit the genuineness of documents, unless otherwise 
stipulated or ordered by the court.153 There is currently 
no presumptive limit on the number of requests for 
admission.154 The Advisory Committee does not cite any 
data to support the need for this rule change. The Advi-
sory Committee merely states that “[t]his proposal did 
not draw much criticism….”155 

The imposition of the new presumptive limit will 
create more issues than any it purports to solve. There 
will inevitably be disputes about what constitutes a “dis-
crete subpart,” similar to those involving interrogatories. 
Moreover, it is inevitable that there will be disputes about 
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a presumption of prejudice where a party has destroyed 
evidence willfully or in bad faith.170 

Burdening parties with the necessity of proving the 
relevance of information that no longer exists presents 
obvious problems. While the Advisory Committee points 
out several ways in which ESI that has been destroyed 
in one form may be ferreted out in another, this is not al-
ways possible. A party that destroys evidence stored in all 
its existing locations could be rewarded, even if it acted in 
bad faith, because of the diffi culty of showing the content 
of the information destroyed.

The Advisory Committee Notes should defi ne the 
standard of willfulness consistent with Pension Comm., as 
“intentional or reckless conduct that is so unreasonable 
that harm is highly likely to occur.”171 Such a defi nition 
may avoid the question of whether “willful” in the con-
text of the rule applies to actions that are intentional as 
opposed to inadvertent. For example, if a party believes 
that certain ESI is outside the scope of the preservation 
duty and destroys that ESI, does such behavior in con-
junction with the other requirements of the rule support 
sanctions? In other words, can a party be sanctioned for 
actions which substantially prejudice an adversary, if 
undertaken intentionally but in good faith?

Clarifi cation is also necessary for the requirement that 
“actions” causing substantial prejudice or irreparably de-
priving a party of any meaningful opportunity to present 
or defend against claims include omissions. For example, 
if a party intentionally allows the overwriting of discover-
able ESI to occur by the routine operation of its electronic 
information systems, notwithstanding that it knows it has 
a duty to preserve that ESI and that a failure to do so will 
cause substantial prejudice to its adversary, this failure to 
act should be considered at least willful.172 

The Section agrees that, regardless of the level of 
culpability, sanctions may be imposed if a party’s actions 
have “irreparably deprived a party of any meaning-
ful opportunity to present or defend against claims.”173 
If parties cannot be sanctioned for negligent or grossly 
negligent spoliation, they may be disincentivized from 
making reasonable efforts to preserve ESI, because the 
only penalty is a curative measure. Were this provision 
not included in the proposed rule, the Section would be 
concerned that the sanctions of an adverse-inference jury 
instruction or a direction establishing matters or facts 
could not be imposed where the spoliated information is 
central to the action but the spoliator was merely grossly 
negligent or reckless, meaning that the spoliator failed 
“’to exercise even that care which a careless person would 
use.’”174 The standard stated in proposed Rule 37(e)(1)(B)
(ii) is suffi ciently high that it likely will be only in the rare 
case that sanctions may be imposed when a spoliator does 
not act willfully or in bad faith.175

Litigants acting in good faith and consistently with 
their ethical obligations would not be likely to exploit 

likely and the information would be discoverable; (B) the 
reasonableness of efforts to preserve; (C) the reasonable-
ness of any request to preserve and the good faith of the 
parties in any subsequent consultation about the scope of 
preservation; (D) the proportionality of any preservation 
efforts; and (E) any request for the court’s guidance.162

1. Addition of a Rule Concerning Preservation

The Section wholeheartedly supports codifying the 
obligation to preserve information in anticipation of 
and during litigation. Among other things, this should 
encourage more consistent application of the standards 
for triggering and defi ning the scope of the duty to 
preserve.163 The Section also agrees that the appropriate 
scope of information to be preserved is “discoverable 
information,” as defi ned in proposed Rule 26(b)(1) or, if 
not adopted, current Rule 26(b)(1).

2. Remedies

“[T]he range of available sanctions serve both norma-
tive—designed to punish culpable conduct and deter it 
in others—and compensatory—designed to put the party 
adversely affected by the spoliation in a position that is 
as close to what it would have been in had the spoliation 
not occurred—functions.”164 Remedial measures “should 
‘(1) deter the parties from engaging in spoliation; (2) 
place the risk of an erroneous judgment on the party who 
wrongfully created the risk; and (3) restore the prejudiced 
party to the same position [it] would have been in absent 
the wrongful destruction of evidence by the opposing 
party.’”165 However, the Circuit Courts of Appeal have 
varying standards as to what level of culpability and 
prejudice justify different remedial measures, as well as 
how these factors interrelate in determining sanctions for 
spoliation.166 

The Section applauds the Advisory Committee’s at-
tempt to bring order out of the chaos of the differing stan-
dards for remedial measures for spoliation. The Section 
agrees there should be a showing of substantial prejudice 
and willfulness or bad faith to impose sanctions.167 The 
Section sees no reason to defi ne “substantial prejudice” 
any further, as it will be context specifi c.168 However, 
some clarifi cation is needed regarding the burden of es-
tablishing substantial prejudice, the defi nition of willful-
ness, and whether “actions” include failures to act. 

The proposed rule should be clarifi ed to state that 
the burden of demonstrating that there was no substan-
tial prejudice should fall on the party acting willfully or 
in bad faith to spoliate relevant material.169 Concerns 
have been raised regarding whether the proposed rule is 
inconsistent with the goals of sanctions, i.e., to deter, to 
shift risks to parties destroying evidence, and to compen-
sate parties prejudiced by sanctionable behavior. In other 
words, an intentional spoliator might be better off de-
stroying all relevant ESI so that there could be no show-
ing of substantial prejudice from the now nonexistent 
ESI. For precisely this reason, many courts have applied 
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Service of a Summons) and 6 (Waiver of the Service of 
Summons) remain relevant and useful, the Advisory 
Committee recommends that these forms be retained by 
recasting them as forms attendant to Rule 4.

The Section agrees with the Advisory Committee’s 
recommendations.

1. Solutions Considered

The Advisory Committee considered several solu-
tions, including (a) making no changes to Rule 84 and the 
Offi cial Forms, (b) revising and maintaining the Offi cial 
Forms so that they conform to, and stay in conformity 
with, contemporary practice, and (c) abrogating Rule 84 
and its Offi cial Forms.182 

The Section agrees with the Advisory Committee that 
the fi rst option, making no changes to Rule 84 and the 
Offi cial Forms, is unappealing. In certain instances, the 
forms are no longer satisfactory, and yet Rule 84 reads, 
“The forms in the Appendix suffi ce under these rules 
and illustrate the simplicity and brevity that these rules 
contemplate.”

We agree with the Advisory Committee that the 
second option, updating and maintaining the Offi cial 
Forms, would require a substantial commitment without 
a substantial benefi t, in light of the understanding that the 
Offi cial Forms are not widely used.

The third option, abrogating Rule 84 and the Offi cial 
Forms, takes into consideration the lack of popularity of 
the forms, the substantial work necessary to update them, 
and the fact that alternative sources exist for high-quality 
forms.183 A complete abrogation of the Offi cial Forms 
without any remedial measure would, however, do away 
with Offi cial Forms 5 and 6. These forms are exceptional 
because they remain useful today; indeed, the language 
in Offi cial Form 5 must be used by plaintiffs in certain 
circumstances.184 The Advisory Committee has therefore 
recommended that Offi cial Forms 5 and 6 become part of 
Rule 4. The Section supports that recommendation.

2. History of the Offi cial Forms

Pleading forms were adopted in 1938 as illustrations 
to educate the bench and bar on the sweeping effect of 
Rule 8(a)(2), which shifted the pleading standard from 
one of Code pleading to one that required merely “a short 
and plain statement of the claim showing that the pleader 
is entitled to relief.” In 1948, those pleading forms and 
the other Offi cial Forms were recognized to be suffi cient 
under the Federal Rules. Today, the pleading forms do not 
include examples of many commonly pled actions. More 
troubling is the fact that some of the pleading forms, such 
as the one for patent infringement (Form 18), are inad-
equate.185 No effort has been made to update these forms 
to keep them current with the changing jurisprudence on 
pleading standards.

the availability of this exception to harass an adversary 
by causing ancillary litigation about spoliation. Such 
conduct would be independently sanctionable. The 
proposed rule should not be eliminated simply because it 
could present opportunities for parties acting in bad faith 
for purposes of harassment. 

3. Factors to Be Considered

Proposed Rule 37(e)(2) lists nonexclusive factors to 
be considered in “assessing a party’s conduct.”176 While 
the Section strongly endorses the concept of describing 
with particularity these and other such factors in the text 
of the rule, we are concerned that the language and the 
factors listed do not clearly express the Advisory Com-
mittee’s intent.177 The introductory language indicates 
the listed factors should bear on “determining whether 
a party failed to preserve discoverable information that 
should have been preserved…and whether the failure 
was willful or in bad faith.”178 First, by singling out 
willfulness and bad faith, an implication may be read 
into the language that the factors do not bear on whether 
actions were negligent or grossly negligent, which could 
affect what is an appropriate corrective measure under 
proposed Rule 37(e)(1)(A). 

Second, while the proposed Advisory Committee 
Note to Subdivision (e)(1)(B)(i) states an “expectation” 
that courts “will employ the least severe sanction needed 
to repair the prejudice resulting from loss of the infor-
mation[,]”179 that expectation has no foundation in the 
language of the proposed rule. The Section recommends 
the expectation be made explicit in the introductory 
language to Rule 37(e)(2). Accordingly, the Section sug-
gests that the introductory language of proposed Rule 
37(e)(2) be rewritten to read: “The court should consider 
all relevant factors in selecting the least severe curative 
measure or sanction under Rule 37(e)(1) needed to repair 
any prejudice resulting from the loss of information, 
including….”

J. Rule 84, Rule 84 Offi cial Forms and Related 
Proposed Amendment to Rule 4 

Recent decisions by the Supreme Court have caused 
courts to reconsider federal pleading standards.180 

The uncertainty surrounding pleading standards has 
caused many to question the propriety of Rule 84 and its 
Offi cial Forms.181 The Advisory Committee established 
a Rule 84 subcommittee to gather information about the 
use of Rule 84’s Offi cial Forms. The information obtained 
indicated that neither practitioners nor pro se litigants 
make much use of these forms. In light of the fact that the 
Offi cial Forms are not typically consulted and yet live in 
tension with changing pleading standards, the Advisory 
Committee recommends that Rule 84 and its Offi cial 
Forms be abrogated rather than amended. Because Of-
fi cial Forms 5 (Notice of a Lawsuit and Request to Waive 
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The Section does not support the proposed amend-
ment to Rule 1, which would add the language “and 
employed by the court and the parties.” 

The Section supports the proposed amendment to 
Rule 4(m) to shorten the time to serve a summons and 
complaint, but recommends that the Advisory Commit-
tee Note explicitly state that extensions of time under the 
“good cause” exception should be liberally granted and 
that the proposed amendment is not intended to effect 
any change in the discretion the courts currently have to 
grant extensions even in the absence of good cause.

The Section supports all of the proposed amendments 
to Rule 16(b): (1) shortening the time for the court to issue 
the scheduling order unless there is good cause for delay 
(Rule 16(b)(2)); (2) adding to the subjects that may be in-
cluded in the scheduling order, including a provision that 
requires a movant to request a court conference before 
making a discovery motion (Rule 16(b)(3)); and (3) the 
deletion in Rule 16(b)(1)(B) to emphasize that a schedul-
ing conference with the court be by direct, simultaneous 
communication with the parties.

The Section supports all of the proposed amendments 
to Rule 26. It supports the proposed amendment to Rule 
26(f) to include as topics of the parties’ discussion in their 
Rule 26(b) conference two of the permitted subjects that 
would be added under Rule 16(b): preservation of elec-
tronically stored information and Rule 502 agreements. 
The Section supports the proposed amendment of Rule 
26(d)(2) to permit early Rule 34 requests and to extend 
the time to respond to them to 30 days after the fi rst Rule 
26(f) conference.

The Section supports, with caution, the proposed 
amendment to Rule 26(b)(1) regarding scope of discovery 
that would include a requirement that the discovery be 
proportional to the needs of the case after considering 
certain specifi ed factors, which are taken from Rule 26(b)
(2)(C)(iii). It suggests that the Advisory Committee Note 
to amended Rule 26(b)(1) make clear that existing case 
law interpreting and applying Rule 26(b)(2)(C)(iii) would 
apply to the new language.

The Section supports the deletion of the current 
language in Rule 26(b)(1) authorizing a court to order, 
upon good cause, discovery of “any matter relevant to the 
subject matter involved in the action.” The Section also 
supports the deletion of the current text in Rule 26(b)(1) 
providing that “[r]elevant information need not be admis-
sible at the trial if the discovery appears reasonably cal-
culated to lead to the discovery of admissible evidence” 
and to substitute language stating that “[i]nformation 
within this scope of discovery need not be admissible in 
evidence to be discoverable.”

Finally, the Section supports, with caution, the dele-
tion of the current text in Rule 26(b)(1) that provides that 
matter relating to the “existence, description, nature, 

3. Abrogation of Rule 84 and its Offi cial Forms 
Except Offi cial Forms 5 and 6

Although the concept of notice pleading was a fresh 
one when the Offi cial Forms were initially promulgated, 
that concept is now well understood by the bar. More-
over, Iqbal and Twombly now demand something more 
than what is contemplated by the Offi cial Forms. The Of-
fi cial Forms can therefore mislead the few who continue 
to make use of them. The Section agrees with the Advi-
sory Committee that better practice would be to abrogate 
Rule 84 and its Offi cial Forms, except for Forms 5 and 6, 
and to establish a liaison with the Administrative Offi ce’s 
working group on forms. In this way, high-quality, cur-
rent forms may be maintained and developed and neither 
the bar nor pro se litigants will be harmed by the loss of 
the Offi cial Forms.

4. Retention and Repositioning of Forms 5 and 6

Rule 4(d)(1)(D) requires litigants to use the language 
in Form 5 (Notice of a Lawsuit and Request to Waive 
Service of a Summons) when they wish both to notify 
their opposition of the commencement of an action and 
request that the opposition waive service of a summons. 
Form 6 (Waiver of the Service of Summons) is the sug-
gested form for the responsive waiver requested by Form 
5. While the precise language of Form 6 is not expressly 
required, the purpose of Form 6 is inextricably tied to 
that of Form 5. Therefore, Form 6 remains quite use-
ful. In light of the proposed abrogation of Rule 84 and 
its Offi cial Forms, the Section approves of the Advisory 
Committee’s recommendation to recast Offi cial Forms 5 
and 6 as forms attendant to Rule 4. This elegant solution 
enables the retention of these two useful forms without 
impinging upon the decision to abrogate Rule 84 and its 
Offi cial Forms.

5. Abrogation of the Offi cial Forms Will Not Create 
a Vacuum

A working group on federal forms exists within the 
Administrative Offi ce. It is composed of six judges and 
six court clerks. Their forms can be accessed via the Ad-
ministrative Offi ce’s website, http://www.uscourts.gov. 
In the event the Offi cial Forms are abrogated, the Advi-
sory Committee has proposed that it appoint a liaison to 
work with the Administrative Offi ce’s working group. If 
warranted, a Forms Subcommittee could be established 
to review new and updated forms prepared by the work-
ing group.

Accordingly, the Section recommends the abrogation 
of Rule 84 and its Offi cial Forms as well as the recasting 
of Offi cial Forms 5 and 6 as Rule 4 Forms.

V. Conclusion
As set forth above, the Section supports many of the 

proposed amendments, but is unable to support certain 
of the proposed amendments because it has concluded 
they are not warranted or will not achieve their objective.
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information in anticipation of or during litigation. The 
Section also agrees that the appropriate scope of informa-
tion to be preserved is “discoverable information.”

The Section supports the proposed amendment to 
Rule 37(e)(1) regarding measures the court may impose if 
“discoverable information” is not preserved after the duty 
to do so has arisen: (1) curative measures, such as addi-
tional discovery or paying reasonable expenses, including 
attorneys’ fees, and (2) sanctions, such as an adverse in-
ference jury instruction or those listed in Rule 37(b)(2)(A).

The Section agrees that sanctions should be imposed 
only upon a showing of substantial prejudice and willful-
ness or bad faith, or if the failure irreparably deprives a 
party of any meaningful opportunity to present or defend 
against claims, regardless of the level of culpability. The 
Section does not agree that there should be an attempt 
to defi ne “substantial prejudice,” as it will be context 
specifi c. However, some clarifi cation is needed that the 
burden of establishing substantial prejudice should be 
shifted to the spoliator acting willfully or in bad faith, that 
willfulness is defi ned in the Advisory Committee Notes, 
and that “actions” in proposed Rule 37(e)(1)(B) include 
failures to act.

With respect to the proposed amendment of Rule 
37(e)(2) to list nonexclusive factors the court should con-
sider in assessing a party’s conduct, the Section supports 
the concept of describing such factors and supports the 
ones described in the proposed amendment. However, 
the Section recommends that the Advisory Committee’s 
“expectation” that courts “will employ the least severe 
sanction needed to repair the prejudice resulting from the 
loss of the information” be made explicit in the introduc-
tory language of Rule 37(e)(2), rather than in the proposed 
Advisory Committee Note to Rule 37(e)(1)(B). The Section 
suggests that the introductory language of proposed Rule 
37(e)(2) be rewritten to read: “The court should consider 
all relevant factors in selecting the least severe curative 
measure or sanction under Rule 37(e)(1) needed to repair 
any prejudice resulting from the loss of information.” 

The Section supports the proposed amendment to 
abrogate Rule 84 and the offi cial Forms, except Forms 5 
and 6, which would become part of Rule 4.
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custody, condition and location of any documents or tan-
gible things, and the identity and location of any persons 
who know of discoverable material” is discoverable. The 
Section suggests that the Advisory Committee Note to 
amended Rule 26(b)(1) provide that the deletion does not 
mean that such matters are not discoverable.

The Section supports the proposed amendment 
to Rule 26(C)(1)(B) to expressly authorize a court, for 
good cause, to enter a protective order to protect a party 
from undue burden or expense by allocating discovery 
expenses. The Section suggests that the Advisory Com-
mittee make clear, either in the proposed new text or in 
the accompanying Advisory Committee Note, that the 
proposed change is not intended to alter the American 
rule on attorneys’ fees and does not authorize the court 
to allocate attorneys’ fees incurred in connection with 
disclosure or discovery, i.e., that the term “expenses” 
does not include attorneys’ fees.

The Section does not support the proposed new or 
reduced presumptive limits on discovery:

• reducing the presumptive number of depositions 
from ten to fi ve under Rules 30 and 31;

• reducing the length of a deposition from seven 
hours to six hours under Rule 30;

• reducing the presumptive number of interrogato-
ries from 25 to 15 under Rule 33; and 

• limiting to 25 under Rule 36 the number of re-
quests for admission, other than requests to admit 
the genuineness of documents, unless otherwise 
stipulated or ordered by the court.

The Section supports the proposed amendments to 
Rule 34(b)(2)(B), which would expressly require a re-
sponding party to “state the grounds for objecting to the 
request with specifi city” and to state whether it will pro-
duce copies of documents or electronically stored infor-
mation instead of permitting inspection. It also supports 
the proposed amendment to Rule 34(b)(2)(B) that, in 
the case of production of copies, rather than inspection, 
the production be completed no later than the time for 
inspection stated in the request or a later reasonable time 
stated in the response. The Section supports the proposed 
amendment to Rule 34(b)(2)(C), which would require 
a responding party to affi rmatively state whether any 
responsive materials are being withheld from production 
on the basis of a stated objection. However, the Advisory 
Committee should make clear, either in the Rule or in 
the Advisory Committee Note, that a party can respond 
by stating that it has not yet determined whether any re-
sponsive documents are being withheld on the basis of a 
stated objection, but will supplement its response within 
a reasonable time to provide that information.

The Section supports the proposed amendment to 
Rule 37(e)(1) to incorporate an obligation to preserve 
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Mobilerealtyapps.com, LLC, 889 F. Supp. 2d 673, 677 (D. Del. 2012) 
(same). 

34. Advisory Committee Memo, supra note 1, at 270.

35. Id. at 281.

36. See, e.g., Kleen Products LLC v. Packaging Corp. of Am., No. 10 C 
5711, 2012 U.S. Dist. LEXIS 139632, at *6, 30, 58-60 (N.D. Ill. Sept. 
28, 2012), objections overruled in 2013 U.S. Dist. LEXIS 3016 (N.D. Ill. 
Jan. 9, 2013); Apple Inc. v. Samsung Electronics Co. Ltd., No. 12-CV-
0630-LHK (PSG), 2013 U.S. Dist. LEXIS 53409, at *3 n.22 (N.D. Cal. 
May 9, 2013); U.S. Bank Nat. Ass’n v. PHL Variable Ins. Co., No. 12 
Civ. 6811 (CM) (JCF), 2013 U.S. Dist. LEXIS 57640, at *2 (S.D.N.Y. 
Apr. 22, 2013). 

37. Advisory Committee Memo, supra note 1, at 282.

38. Id. at 261.
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Based on “the reasonable needs of the action[,] [t]he court may 
permit broader discovery in a particular case depending on the 
circumstances of the case, the nature of the claims and defenses, 
and the scope of the discovery requested.” Id.

88. Advisory Committee Memo, supra note 1, at 265.

89. Current Rule 26(b)(2)(C)(iii) provides in pertinent part:

(C) When Required. On motion or on its own, the 
court must limit the frequency or extent of discovery 
otherwise allowed by these rules or by local rule if it 
determines that:

* * *

(iii) the burden or expense of the proposed discovery 
outweighs its likely benefi t, considering the needs 
of the case, the amount in controversy, the parties’ 
resources, the importance of the issues at stake in the 
action, and the importance of the discovery in resolving 
the issues.

90. See Advisory Committee Memo, supra note 1, at 292.

91. WRIGHT ET AL., supra note 43, at § 2008.1, p. 150 (3d ed. 2010). 

92. Id.

93. Id.

94. Mancia v. Mayfl ower Textile Servs. Corp., 253 F.R.D. 354, 357 (D. Md. 
2008); Rimkus Consulting Group, Inc. v. Cammarata, 688 F. Supp. 2d 
598, 613 (S.D. Tex. 2010); Kay Beer Distrib., Inc. v. Energy Brands, 
Inc., No. 07-C-1068, 2009 U.S. Dist. LEXIS 17733 (E.D. Wis. June 10, 
2009).

95. The Sedona Conference Commentary on Proportionality in 
Electronic Discovery, January 2013.

96. Seventh Circuit Electronic Discovery Pilot Program Committee 
website, available at http://www.discoverypilot.com/about-
us (last visited Sept. 24, 2013); Delaware Default Standard for 
Discovery, available at http://www.ded.uscourts.gov/SLR/Misc/
Electronic-Standard-for-Discovery.pdf (last visited Sept. 24, 2013); 
Northern District of California Guidelines for the Discovery 
of Electronically Stored Information, Nov. 27, 2012, available at 
(http://www.cand.uscourts.gov/eDiscoveryGuidelines (last 
visited Sept. 24, 2013).

97. See Advisory Committee Memo, supra note 1, at 265 (regarding 
Rule 26(b)(2)(C)(iii), “[t]he problem is not with the rule text 
but with its implementation—it is not invoked often enough to 
dampen excessive discovery demands”). 

98. Id. at 264-65.

99. Id. at 265.

100. Id. at 296-97.

101. Id. at 265-66.

102. Id. at 297.

103. Id. at 290.

104. Id. at 289-90.

105. Id. at 266 (quoting FED. R. CIV. P. 26(b)(1) Advisory Committee 
Notes (2000)). 

106. Advisory Committee Memo, supra note 1, at 266.

107. Id.

108. Id. at 289-90.

109. Id. at 290.

110. Id.

111. Id. at 292-93.

112. Id. at 266.

113. See W Holding Co., Inc. v. Chartis, Ins. Co. of Puerto Rico, No. 11-2271 
(GAG/BJM), 2013 U.S. Dist. LEXIS 52313, at *16 (D. P.R. Apr. 3, 
2013) (fi nding that Rule 26(b)(2)(B) was not triggered because 
access to the data was not “hindered by any unique technological 
hurdles”); Couch v. Wan, No. CV F 08-1621 LJO DLB, 2011 U.S. 
Dist. LEXIS 79043, at *8-11 (E.D. Cal. July 20, 2011) (ordering cost-

respond to a request delivered under Rule 26(d)(2) within 30 days 
after the parties’ fi rst Rule 26(f) conference.

67. See id. at 306.

68. Id. at 263.

69. Id. at 264.

70. Id.

71. Id. at 289-90.

72. Marcus, supra note 9, at 775. 

73. Hickman v. Taylor, 329 U.S. 495, 507 (1947) (commenting on the 
broad discovery under the Federal Rules: “No longer can the 
time-honored cry of ‘fi shing expedition’ serve to preclude a party 
from inquiring into the facts underlying his opponent’s case.”).

74. ABA Special Committee, Report to the Bench and Bar, 92 F.R.D. 
151, 157-158 (1980) (narrowed scope of discovery in response to 
the “sweeping and abusive discovery [that] is encouraged by 
permitting discovery confi ned only by the ‘subject matter’ of 
a case (existing Rule 26 language) rather than limiting it to the 
issues presented”).

75. Id. at 140; see generally Preliminary Draft of Proposed Amendments to 
the Federal Rules of Civil Procedure, 77 F.R.D. 613 (1978) (same). 

76. See Revised Preliminary Draft of Proposed Amendments to the Federal 
Rules of Civil Procedure, 80 F.R.D. 323 (1979); see Marcus, supra note 
9, at 759 (“forty individuals and fi ve bar groups opposed any 
change, fi ve individuals or groups approved of the [Advisory] 
Committee’s tentative draft, and eight individuals or groups 
endorsed the ABA Special Committee’s proposal”).

77. ABA Special Committee, Report to the Bench and Bar, 92 F.R.D. at 
157. 

78. Id. at 140, 142 (“[a]doption of the more focused ‘claims and 
defenses’ relevance in subdivision (b)(1)…will be a signifi cant 
step toward elimination of unnecessarily expansive and expensive 
discovery”).

79. FED. R. CIV. P. 26(b) Advisory Committee Notes (1983).

80. See Report on Discovery under Rule 26(b)(1), 127 F.R.D. 625, 629 
(1989). 

81. Id.

82. Id. at 625, 634-635. 

83. Marcus, supra note 9, at 776 n.153 (quoting Advisory Comm. on 
the Civil Rules, Civil Rules Committee Minutes 9 (Nov. 17-18, 
1989) (on fi le with author)).

84. Id.

85. FED. R. CIV. P. 26(b) Advisory Committee Notes (2000) 
(emphasizing that parties “have no entitlement to discovery to 
develop new claims or defenses that are not already identifi ed in 
the pleadings”). 

86. FED. R. CIV. P. 26(b)(1).

87. See, e.g., Advisory Committee Memo, supra note 1, at 265; WRIGHT 
ET AL., supra note 43, at § 2008 (2d ed. 2008); Thomas D. Rowe, 
Jr., A Square Peg in a Round Hole? The 2000 Limitation on the Scope 
of Federal Civil Discovery, 69 TENN. L. REV. 13, 17 (2001) (echoing 
earlier commentary, the 2000 amendments to Rule 26(b) were 
intended “to involve the court more actively in regulating the 
breadth of sweeping or contentious discovery”); Fed. R. Civ. 
P. 26 Advisory Committee Notes (2000); see also Fed. R. Civ. P. 
26 Advisory Committee Notes (1983) (“The rule contemplates 
greater judicial involvement in the discovery process and thus 
acknowledges the reality that it cannot always operate on a self-
regulating basis”); Fed. R. Civ. P. 26 Advisory Committee Notes 
(1993) (“Textual changes are then made…to enable the court to 
keep tighter rein on the extent of discovery”). Thus, when the 
party opposing the discovery request argues that it goes beyond 
what is relevant to the claims or defenses, “the court would 
become involved to determine whether the discovery is relevant 
to the claims or defenses and, if not, whether good cause exists 
for authorizing it so long as it is relevant to the subject matter of 
the action.” Fed. R. Civ. P. 26 Advisory Committee Notes (2000). 
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(S.D.N.Y. Dec. 31, 2008) (court review of video testimony to 
consider allegations of stalling). 

142. See Advisory Committee Memo, supra note 1, at 268. 

143. Id.

144. Mount Hamilton Partners v. Google Inc., No. CV12-01698, 2013 U. S. 
Dist. LEXIS 104556 (N.D. Cal. July 25, 2013). 

145. Advisory Committee Memo, supra note 1, at 305.

146. Id. at 303-04, 310-11.

147. Proposed Rule 34(b) reads as follows:

(b) PROCEDURE. * * *

(2) Responses and Objections.* * *

 (A) Time to Respond. The party to whom the request is 
directed must respond in writing within 30 days after 
being served or if the request was delivered under Rule 
26(d)(2)—within 30 days after the parties’ fi rst Rule 
26(f) conference. A shorter or longer time may be stipu-
lated to under Rule 29 or be ordered by the court.

(B) Responding to Each Item. For each item or category, 
the response must either state that inspection and 
related activities will be permitted as requested or state 
the grounds for objecting to the request with specifi c-
ity, including the reasons. The responding party may 
state that it will produce copies of documents or of 
electronically stored information instead of permitting 
inspection. The production must be completed no later 
than the time for inspection stated in the request or a 
later reasonable time stated in the response.

(C) Objections. An objection must state whether any 
responsive materials are being withheld on the basis 
of that objection. An objection to part of a request must 
specify the part and permit inspection of the rest.

 Advisory Committee Memo, supra note 1, at 306-07.

148. Id. at 307.

149. Id.

150. Id. at 309.

151. Id.

152. While the proposed rule requires an objection to state whether 
any responsive materials are being withheld on the basis of 
that objection, it does not require the materials to be described. 
In addition, if a party were to object to a document request as 
unduly burdensome or because it seeks documents beyond the 
permissible scope of discovery, for example, the proposed rule 
would not obligate the objecting party to review all documents 
sought by the request so as to disclose the existence of any 
withheld documents falling within its purview. We do not support 
a contrary interpretation, and assume such contrary interpretation 
was not intended by the Advisory Committee as it would be 
contrary to the goal of the proposed amendments to reduce 
the burden and expense of discovery. To avoid any doubt, the 
Advisory Committee Note to the proposed amendment should 
make that clear. 

153. Advisory Committee Memo, supra note 1, at 310-11.

154. See FED. R. CIV. P. 36.

155. Advisory Committee Memo, supra note 1, at 269.

156. FED. R. CIV. P. 37(e). 

157. Proposed Rule 37(a) reads as follows:

(a) MOTION FOR AN ORDER COMPELLING DIS-
CLOSURE OR DISCOVERY. * * *

(3) Specifi c Motions. * * *

(B) To Compel a Discovery Response. A party seeking dis-
covery may move for an order compelling an answer, 
designation, production, or inspection. This motion 
may be made if: * * *

shifting where non-party’s data was stored on hard-drives and 
CD-ROMS and therefore accessible but would cost an estimated 
$54,000 to process); Mikron Indus., Inc. v. Hurd Windows & Doors, 
Inc., No. C07-532RSL, 2008 U.S. Dist. LEXIS 35166, at *5-6 (W.D. 
Wash. Apr. 21, 2008) (“Cost-shifting would not be appropriate” 
in the context of searching non-backup ESI, such as employee 
hard drives and active e-mail servers, “as this ESI is considered 
reasonably accessible within the meaning of Fed. R. Civ. P. 26(b)
(2)(C).”); Ameriwood Indus., Inc. v. Liberman, No. 4:06CV524-DJS, 
2007 U.S. Dist. LEXIS 10791 (E.D. Mo. Feb. 12, 2007) (denying 
request for production of accessible information based solely on 
the volume of the potentially responsive e-mail and computer fi les 
where the requesting party failed to meet its burden of showing 
good cause for the production).

114. Advisory Committee Memo, supra note 1, at 267. This proposed 
reduction also relates to Rule 30 (Depositions by Written 
Questions).

115. Id. at 300.

116. Id. at 303.

117. Id. at 267.

118. Id.

119. Available at http://www.uscourts.gov/uscourts/
RulesAndPolicies/rules/Duke%20Materials/Library/FJC%20
National%20Case-Based%20Civil%20Rules%20Survey.pdf 
[hereinafter FJC Preliminary Report]. 

120. Advisory Committee Memo, supra note 1, at 267.

121. Id.

122. FJC Preliminary Report, supra note 119, at 10.

123. Indeed, two decades of empirical studies by the FJC have failed 
to show that the number and length of depositions have been 
out of proportion to the stakes in cases. See Thomas E. Wilging, 
Donna Stienstra, John Shepard and Dean Miletich, An Empirical 
Study of Discovery and Disclosure Practice under the 1993 Federal 
Rule Amendments,” 39 B.C. L. Rev. 525, 571 (1998) (“we have been 
unable to fi nd reliable evidence that such [durational] limits [on 
depositions] have achieved their intended effects”).

124. Advisory Committee Memo, supra note 1, at 267.

125. Id. at 268.

126. Id.

127. Id.

128. Id.

129. Id. at 301.

130. Id. at 267-68.

131. See Brady v. Maryland, 373 U.S. 83 (1963). 

132. Advisory Committee Memo, supra note 1, at 267.

133. Id.

134. See, e.g., In Re Nat’l Fin. Partners Corp., No. 09-mc-00027-JF, 2009 
U.S. Dist. LEXIS 34440 (E.D. Pa. Apr. 21, 2009).

135. Advisory Committee Memo, supra note 1, at 268.

136. Id.

137. Allstate Ins. Co. v. O’Toole, 896 P.2d 254 (1995). 

138. See Beaulieu v. Board of Trustees of the Univ. of West Florida, No. 
3:07cv30/RV/EMT, 2007 U.S. Dist. LEXIS 92641 (N.D. Fla. Dec. 18, 
2007); Sabre v. First Dominion Capital, LLC, No. 01 Civ. 2145 (BSJ)
(HBP), 2001 U.S. Dist. LEXIS 20637 (S.D.N.Y. Dec. 10, 2001).

139. See State Farm Mut. Auto. Ins. Co. v. New Horizon, Inc., No. 03-6516, 
2008 U.S. Dist. LEXIS 96411 (E.D. Pa. Nov. 25, 2008).

140. See Foreclosure Management Co. v. Asset Management Holding LLC, 
No. 07-2388-DJW, 2007 U.S. Dist. LEXIS 89291 (D. Kan. Dec. 
3, 2007) (case management order defi ning plaintiffs to include 
counter- and cross-claimants, third-party plaintiffs, intervenors 
and “any other parties who assert affi rmative claims for relief”).

141. See Kingsway Fin. Servs. Inc. v. Pricewaterhouse-Coopers, LLP. No. 
03 Civ. 5560 (RMB)(HBP), 2008 U.S. Dist. LEXIS 105222, at *5-6 
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defi nition of ‘substantial prejudice’ under Rule 37(e)(1)(B)(i)?” 
Advisory Committee Memo, supra note 1, at 275.

169. See Sekisui Am. Corp., 2013 U.S. Dist. Lexis 115533, at *18 (once 
willfulness is established, “’the risk that the evidence would have 
been detrimental rather than favorable [to the spoliator] should 
fall on the party responsible for the loss’” (quoting Residential 
Funding Corp., 306 F.3d at 108)). 

170. See Sekisui Am. Corp., 2013 U.S. Dist. Lexis 115533, at *21 (it 
“’would allow parties who have destroyed evidence to profi t from 
that destruction’” (quoting Residential Funding, 306 F.3d at 109)).

171. 685 F. Supp. 2d at 464; see also Victor Stanley, Inc., 269 F.R.D. at 530 
(“[w]illfulness is equivalent to intentional, purposeful, or deliberate 
conduct”). The Section answers the Advisory Committee’s fi fth 
question, “Should there be an additional defi nition of willfulness 
or bad faith under Rule 37(e)(1)(B)(i)?” (Advisory Committee 
Memo, supra note 1, at 275) by saying “yes” there should be a 
defi nition of willfulness in the Advisory Committee Notes, but 
“no” there should not be a defi nition of bad faith. 

172. See Sekisui Am. Corp., 2013 U.S. Dist. Lexis 115533, at *32 
(destruction of ESI willful where plaintiff did not issue a litigation 
hold until 15 months after it sent a notice of claim, plaintiff did not 
notify its IT vendor of the duty to preserve until six months after 
the litigation hold and defendant’s and a key witness’s ESI was 
destroyed at the direct request of plaintiff’s employee after the 
duty to preserve had attached, in one case with the knowledge of 
plaintiff’s president).

173. Advisory Committee Memo, supra note 1, at 315; see also 
Silvestri, 271 F.3d at 593 (dismissal is “usually justifi ed only in 
circumstances of bad faith,” but, “even when conduct is less 
culpable, dismissal may be necessary if the prejudice to the 
defendant is extraordinary, denying it the ability to adequately 
defend its case”). 

174. Pension Comm. of the Univ. of Montreal Pension Plan, 685 F. Supp. 2d 
at 464 (quoting WILLIAM LLOYD PROSSER ET AL., PROSSER & KEATON 
ON TORTS § 34, at 211-12 (5th ed. 1984)). 

175. Thus, the Section answers “yes” to the Advisory Committee’s 
second question, “Should Rule 37(e)(1)(B)(ii) be retained in the 
rule?” Advisory Committee Memo, supra note 1, at 275.

176. Id. at 316.

177. The Section therefore answers “no” to the Advisory Committee’s 
third question, “Should the provision of current Rule 37(e) be 
retained in the rule?” Id. at 275. The nonexclusive factors listed in 
proposed Rule 37(e)(2) seem to encompass any conduct that would 
be protected under the current rule.

178. Id. at 316 (emphasis added).

179. Id. at 322.

180. See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals 
of the elements of a cause of action, supported by mere conclusory 
statements, do not suffi ce.”); Bell Atl. Corp. v. Twombly, 550 U.S. 
544, 555 (2007) (“a plaintiff’s obligation to provide the grounds 
of his entitle[ment] to relief requires more than labels and 
conclusions, and a formulaic recitation of the elements of a cause 
of action will not do” (internal quotation marks omitted)).

181. FED. R. CIV. P. 84 currently reads, “The forms in the Appendix 
suffi ce under these rules and illustrate the simplicity and brevity 
that these rules contemplate.”

182. Advisory Committee Memo, supra note 2, at 276.

183. The Administrative Offi ce of the United States Courts 
(“Administrative Offi ce”), among others, offers excellent forms at 
no charge.

184. See FED. R. CIV. P. 4(d)(1)(D) (stating a plaintiff must use language 
in Form 5 when requesting that defendant waive service of 
summons). 

185. See Gradient Enters., Inc. v. Skype Technologies S.A., 848 F. Supp. 2d 
404, 407 (W.D.N.Y. Mar. 25, 2013). 

(iv) a party fails to produce documents or fails to 
respond that inspection will be permitted—or fails to 
permit inspection—as requested under Rule 34.

 Advisory Committee Memo, supra note 1, at 312-13.

158. See Silvestri v. General Motors Corp., 271 F.3d 583, 590 (4th Cir. 
2001) (in case about pre-litigation destruction of car alleged to 
be defectively designed, court notes that “the power to sanction 
for spoliation derives from the inherent power of the court, not 
substantive law”); Adkins v. Wolever, 554 F.3d 650, 652 (6th Cir. 
2009) (authority to impose sanctions for spoliated evidence arises 
from a court’s inherent power).

 It would not be a violation of the Rules Enabling Act, 28 
U.S.C. § 2072, to apply remedial measures to conduct prior to 
the commencement of a suit. Cf. Sibbach v. Wilson, 312 U.S. 1, 
13-16 (1941) (Rule 37 sanctions for discovery violations were 
constitutional exercises of rule-making power under Rules 
Enabling Act); Perez v. Posse Comitatus, 373 F.3d 321, 325-26 (2d 
Cir. 2004) (upholding court’s discretion to impose sanctions under 
Rule 11 for a violation in fi ling a complaint).

159. Advisory Committee Memo, supra note 1, at 275.

160. Id. at 314-15.

161. Id. at 315.

162. Id. at 316-17.

163. Compare Goodman v. Praxair Servs. Inc., 632 F. Supp. 2d 494, 511 (D. 
Md. 2009) (letter threatening possible litigation and noting the 
retention of attorneys was suffi cient to trigger a duty to preserve, 
even though litigation was not commenced until three years 
later), with Cache La Poudre Feeds, LLC v. Land O’Lakes, Inc., 244 
F.R.D. 614, 623 (D. Colo. 2007) (demand letter does not trigger a 
duty to preserve, if the letter does not actually threaten litigation 
or demand preservation). 

164. Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 534 (D. Md. 
2010). 

165. Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am. 
Sec., LLC, 685 F. Supp. 2d 456, 469 (S.D.N.Y. 2010) (quoting West v. 
Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999)). 

166. Compare Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 
99, 109 (2d Cir. 2002) (negligence suffi cient to impose sanctions 
terminating the litigation), with Vick v. Tex. Employment Comm’n, 
514 F.2d 734, 737 (5th Cir. 1975) (negligence not enough to 
impose severe sanctions); see also Rimkus Consulting Group, Inc. v. 
Cammarata, 688 F. Supp. 2d 598, 613-14 (S.D. Tex. 2010) (reviewing 
the varying standards for remedial measures based on culpability 
and prejudice).

167. See Rimkus Consulting Group, Inc., 688 F. Supp. 2d at 614. Judge 
Scheindlin disagrees. In Sekisui Am. Corp. v. Hart, No. 12 Civ. 3479, 
2013 U.S. Dist. Lexis 115533, at *19 n.51 (S.D.N.Y. Aug. 15, 2013), 
she wrote:

[I]mposing sanctions only where evidence is destroyed 
willfully or in bad faith creates perverse incentives and 
encourages sloppy behavior. Under the proposed rule, 
parties who destroy evidence cannot be sanctioned 
(although they can be subject to “remedial curative 
measures”) even if they were negligent, grossly negli-
gent, or reckless in doing so.”

168. See Rimkus Consulting Group, Inc., 688 F. Supp. 2d at 613 (prejudice 
occurs when spoliation substantially denies a party the ability to 
support or defend its claim); Henry v. Gill Indus., Inc., 983 F.2d 943, 
948 (9th Cir. 1993) (same); Jones v. Bremen High Sch. Dist. 228, No. 
08 C 3548, 2010 U.S. Dist. LEXIS 51312, at *24-25 (N.D. Ill. May 
25, 2010) (same); Jain v. Memphis Shelby County Airport Auth., No. 
08-2119-STA-dkv, 2010 U.S. Dist. LEXIS 16842 (W.D. Tenn. Feb. 
25, 2010) (same); Pension Comm. of the Univ. of Montreal Pension 
Plan, 685 F. Supp. 2d at 479 (same); Goodman, 632 F. Supp. 2d at 519 
(same); Velez v. Marriott PR Mgmt., Inc., 590 F. Supp. 2d 235, 259 
(D. P.R. 2008) (same). The Section answers “no” to the Advisory 
Committee’s fourth question, “Should there be an additional 
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not emerge and the Second Circuit ruling may predomi-
nate. The prospect of a circuit split, and eventual review 
by the Supreme Court of the United States, looms, unless 
Congress acts fi rst to change the copyright statute in favor 
of one side or the other.

I. Aereo
In March 2012, some seventeen broadcast television 

networks sued Aereo, Inc. (“Aereo”)2 in the Southern Dis-
trict of New York, alleging copyright infringement based 
upon the latter’s business of streaming broadcast televi-
sion3 content over the Internet. Aereo was founded by 
Chet Kanojia and received a much-publicized capital infu-
sion from IAC/InterActiveCorp., the assembly of internet 
properties led by Barry Diller.4 At the point in time that 
the Aereo action was fi led, the Aereo streaming service was 
available only in New York City. 

At the heart of Aereo’s technology—and its raison 
d’etre—are micro-antennas assigned to each individual 
subscriber of its service. These micro-antennas (each “the 
size of a dime”) capture broadcast signals; the antennas are 
arrayed in “large antenna boards” located at the company’s 
server farms.5 As each user logs into his or her account, 
the system assigns a single antenna to that user, either on a 
static or dynamic basis.6 The antenna retrieves the broad-
cast signal over the air, which the system then buffers, cop-
ies, and streams to the user’s computer, tablet or mobile 
device.7 A DVR-like service permits the user to record a 
broadcast program for future viewing.8 Each recorded pro-
gram is stored in a directory assigned only to the viewer 
choosing to record it.9

A. The Betamax and Cablevision Decisions

Two important copyright legal precedents, Sony Corp. 
of Am. v. Universal City Studios, Inc.,10 commonly referred to 
as the “Betamax” decision, and Cartoon Network LP, LLLP v. 
CSC Holdings, Inc. (“Cablevision”),11 informed the creation of 
the Aereo technology. The Betamax decision rejected copy-
right owners’ efforts to block distribution of Sony’s early 
version of the VCR, holding that, where the Copyright 
Act is silent, it is generally for Congress, not the courts, to 
craft rules balancing new technologies against the limited 
monopoly granted copyright owners.12 Thus, “time-shift-
ing”—the act of recording a show for later viewing—was 
held not an infringement upon the copyright held by the 
network or broadcast enterprise responsible for creating 
that televised content.13

The numerous suits arising out of the streaming of 
broadcast television over the Internet—complete with 
different outcomes within the Ninth Circuit and the Sec-
ond Circuit—place on display an array of civil procedure 
tactics. Some of these litigation strategies may infl uence 
the ultimate outcome on the merits. The issue in the vari-
ous cases is whether the streaming of broadcast television 
content violates copyright laws, despite the widespread 
appeal of the idea of being able to watch favored TV pro-
grams or sports events on a tablet or laptop, anywhere, 
without need of a cable provider or an Internet Service 
Provider (ISP) account. The concept of streaming seems 
rather irresistible: if the content is digital, why should it 
matter how or where the user experiences all those 1s and 
0s? 

Broadcasters have tried to use copyright laws and 
litigation in the federal courts to stifl e Internet streaming, 
because broadcast television, of course, consists of content 
created and copyrighted by networks or other providers. 
Section 111 of the Copyright Act contains a compulsory 
license regime permitting cable systems to retransmit sig-
nals of copyrighted television programming to subscribers, 
if they pay royalties at government-regulated rates and 
abide by the statute’s procedures.1 Streaming suppliers 
like Aereo, Inc., however, pay no licensing or retransmis-
sion fees and have no license to broadcast television con-
tent. Broadcasters perceive Aereo and its competitors as 
an existential threat. It is prosaic to note how the Internet 
has transformed countless industries, breaking long-estab-
lished business models and bringing powerful enterprises 
to their virtual knees. Broadcasters have no interest in 
serving as yet another example of this phenomenon. They 
have fi led multiple lawsuits against two different stream-
ing operators, on opposite coasts of the United States, and 
achieved confl icting results. 

The outcome in the fi rst litigation, in New York fed-
eral court, went against the broadcasters and in favor of 
the start-up venture streaming on-air television content 
within New York City. The decision in the second case, in 
Los Angeles federal court, resulted in an injunction against 
the new technology, limited geographically to the Ninth 
Circuit. The Ninth Circuit is now considering the appeal 
of that injunction. Still other suits have been fi led in other 
forums where the streaming operators have begun to mar-
ket services. The victorious fi rm in the fi rst-fi led New York 
case is now seeking to transfer to New York the later fi led 
cases so that confl icting precedent from other courts does 
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In July 2012, Judge Nathan ruled on the broadcasters’ 
application for a preliminary injunction, holding that, but 
for Cablevision, the plaintiffs would have likely prevailed, 
but, given the precedent of Cablevision, the Court was 
bound to deny the plaintiffs’ request for an injunction.24 
The Court noted that the Aereo system created “a unique 
copy of each television program for each [user] who re-
quests to watch that program, saved to a unique directory 
on Aereo’s hard disks assigned to that user.”25 Further, 
each transmission that Aereo makes to a user is from the 
unique copy.26 Finally, each transmission is made solely to 
the user who requested it, no other user is capable of ac-
cessing that copy, and no transmissions are made from that 
copy except to the user who requested it.27 In other words, 
under Cablevision, each performance was not a public per-
formance under the Copyright Act because the transmis-
sion itself was not public.

One precedent Aereo had to deal was WPIX, Inc. v. ivi, 
Inc. (“WPIX”).28 In WPIX, the streaming operator made 
available copyrighted broadcast content to viewers, and 
did not contest the issue of “public performance.” Instead, 
the operator sought to be classifi ed as a cable system en-
titled to a compulsory license under the Copyright Act, 17 
U.S.C. § 111.29 At the time of the argument before Judge 
Nathan in Aereo I, only Judge Buchwald’s ruling in WPIX 
had been issued, and that ruling denied the defendant’s 
status as a cable system.30

Judge Nathan accepted Aereo’s argument that its sys-
tem was different from that of ivi, Inc., because Aereo’s 
system permits each viewer to make a unique copy of 
the broadcast content and that copy is available only to 
that viewer.31 Judge Nathan held: “Such cases, however, 
have generally not considered the impact of the creation 
of unique copies—the focus of Cablevision’s analysis—on 
whether internet streaming transmissions involve a public 
performance and thus did not address the question cur-
rently before the Court.”32

Noting that her analysis could have been halted after 
having addressed the critical merits issues, Judge Nathan’s 
decision went on to address the irreparable harm and 
balance of hardships factors considered on a preliminary 
injunction application, in the event the appellate court 
were to reach a different outcome on liability.33 Judge 
Nathan found merit to the broadcasters’ argument that 
the outcome could destabilize the industry by impairing 
networks’ ability to monetize their copyrighted content: 
“Aereo will damage Plaintiffs’ ability to negotiate with 
advertisers by siphoning viewers from traditional distribu-
tion channels, in which viewership is measured by Nielsen 
ratings, into Aereo’s service which is not measured by 
Nielsen, artifi cially lowering these ratings.”34

Following Judge Nathan’s ruling, an immediate appeal 
to the Second Circuit followed, with expedited briefi ng 
and an oral argument in December 2012.35 An abundance 
of amicus briefs were fi led in advance of oral argument, 

The issue in Cablevision was whether Cablevision’s 
remote server digital video recorder (RS-DVR) infringed 
upon broadcasters’ copyrights in broadcast television 
content.14 The broadcasters’ argument in Cablevision refer-
enced 17 U.S.C. § 106(4), which provides the defi nitions of 
“public performance” and “transmit,” both of which come 
into play in addressing the broadcasters’ claims against 
Cablevision:

To perform or display a work “publicly” 
means…to transmit or otherwise communi-
cate a performance or display of the work…
to the public, by means of any device or 
process, whether the members of the pub-
lic capable of receiving the performance 
or display receive it in the same place or 
in separate places and at the same time or 
different times. 

* * *

To ”transmit” a performance or display 
is to communicate it by any device or 
process whereby images or sounds are 
received beyond the place from which 
they are sent.15

In particular, the focus in Cablevision was the “Transmit 
Clause” of the “public performance” defi nition: “[t]o 
perform or display a work ‘publicly’ means…to transmit 
or otherwise communicate a performance or display of the work 
…to the public.”16 The Second Circuit parsed that phrase 
in favor of the cable operator’s technology, holding that 
the RS-DVR merely permitted the home viewer to record 
content for later viewing, using Cablevision’s device 
instead of a VCR sitting atop a home television.17 In so 
doing, the Cablevision Court harkened back to the act of 
time-shifting permitted by the Betamax decision: “Because 
each RS-DVR playback transmission is made to a single 
subscriber using a single unique copy produced by that 
subscriber, …such transmissions are not performances 
‘to the public,’” and therefore do not infringe upon the 
exclusive right of public performance granted to each 
copyright holder.18 The Supreme Court declined to review 
the Second Circuit’s decision in Cablevision.19

B. American Broadcasting Companies v. Aereo

In American Broadcasting Companies v. Aereo, the net-
works again relied upon the “transmit clause” to attack 
the Aereo system.20 The broadcasters claimed that, by 
distributing broadcast content without a license, Aereo 
was infringing upon the right to perform the copyrighted 
work “publicly.”21 Relying on Cablevision,22 Aereo asserted 
that its system did not violate copyright law, arguing that 
users of the Aereo system were merely retrieving broad-
cast signal using an antenna provided by Aereo instead of 
one affi xed to the user’s home or apartment building, and 
then recording that signal for contemporaneous or later 
viewing.23 
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formity of the court’s decisions, citing to the WPIX decision 
in which the court held that the streaming of programming 
constituted a public performance and retransmissions were 
held illegal public performances under the Copyright Act.47 

At the heart of the dissent’s argument was the conten-
tion that Cablevision was wrongly decided.48 Judge Chin 
urged the Court to “reconsider Cablevision’s interpretation 
of the transmit clause because the decision confl icts with 
the text of the statute….”49 Judge Chin emphasized the 
confusion between the terms “transmission” and “per-
formance” as a result of Cablevision, noting that there was 
no reason to assume the terms have the same meanings, 
among other examples.50 Ultimately, Judge Chin dissected 
the text of Copyright Act, arguing that Cablevision went 
wrong in its application of the Act, and urging an outcome 
of what should have been (or, what should be) done. The 
dissent recognized, however, that in the event Cablevision 
was found to be good law, it is fact specifi c, involving a 
defendant that was already paying retransmission fees, 
and should not apply to technology like that of Aereo.51 
Judge Chin urged that a court’s inquiry into a violation of 
the Copyright Act in this regard should not focus on how 
the services actually work.52 The focus, rather, should be 
whether “[t]he device or process transmit[s] a copyrighted 
performance or display to the public?”53 According to 
Judge Chin, Aereo’s service certainly does so.54

II. Aereokiller
As Aereo was in progress in the Southern District of 

New York and the Second Circuit, litigation against an op-
erator of a similar service was proceeding in Los Angeles. 
The case, Fox Television Stations, Inc. v. BarryDriller Content 
Systems, PLC (“Aereokiller”),55 involved a streaming televi-
sion service confusingly dubbed “Aereokiller” and offered 
by a confusingly named company, BarryDriller Content 
Systems, PLC, an entity backed by billionaire Alki David.56 
The Aereokiller product now goes by the name FilmOn. 
Aereokiller appeared functionally equivalent to Aereo’s: 
“[subscribers] use an individual mini digital antenna and 
DVR to watch or record a free television broadcast.”57 
Though substantially similar services, the Central District 
of California came up with a substantially different ruling. 

Judge George H. Wu granted the preliminary in-
junction in favor of the plaintiffs.58 Though the suit was 
brought in California, defendants relied heavily upon Sec-
ond Circuit precedent, including Cablevision and Aereo.59 
The court ruled that these cases were not Ninth Circuit law 
and that Ninth Circuit law did not support rationale of 
each precedent.60 The court also ruled that transmissions 
do not have to be “public” to infringe upon the right of 
public performance because the Aereokiller service sent 
out a signal which was received by the public at a place 
beyond which it originated. Thus, it could reasonably be 
held to be a public performance, thereby parting company 
with the analysis in Cablevision and Aereo.61 In other words, 
Judge Wu explained that there was another possible defi ni-

including submissions by professional sports leagues, ma-
jor motion picture studios, law professors, music publish-
ers, the former Register of Copyrights, and the Electronic 
Frontier Foundation, to name just a few. 

On April 1, 2013, the Second Circuit issued its split 
decision, upholding Judge Nathan’s decision and fi nding 
Cablevision the decisive precedent.36 Judge Droney, writ-
ing for the majority, found the analogy to the Cablevision 
RS-DVR technology apt: “[J]ust as in Cablevision, the po-
tential audience of each Aereo transmission is the single 
user who requested that a program be recorded.”37 Judge 
Denny Chin, who was the district judge whose decision 
was reversed in Cablevision, dissented, fi nding the Aereo 
system an artifi ce designed to avoid liability: “The [Aereo] 
system is a Rube Goldberg-like contrivance, over-engi-
neered in an attempt to avoid the reach of the Copyright 
Act and to take advantage of a perceived loophole in the 
law.”38

Reaction from broadcasters to the Second Circuit’s 
decision was immediate and harshly critical. A few days 
after the decision was issued, Rupert Murdoch, Chairman 
and CEO of 21st Century Fox and Executive Chairman of 
News Corp., threatened that, if the Aereo Second Circuit 
decision became the law of the land, the Fox Broadcasting 
Company would take drastic measures, such as remov-
ing its network content from broadcast spectrum.39 In 
May 2013, Senator John McCain (R-Ariz.) responded to 
such threats, proposing legislation which, in rough terms, 
seeks to compel broadcasters to make available via broad-
cast the same content delivered to cable systems, so that 
streaming services such as Aereo could not be starved of 
broadcast signal to stream.40 That legislation, which also 
would require cable operators to make channels available 
on an “a la carte” basis, recently gained a second sponsor, 
Richard Blumenthal (D-Conn.), but the bill is given small 
chance of passing given the seismic impact it would have 
on the industry.41 

Following the Second Circuit’s ruling, the broadcast 
industry promptly sought an en banc hearing aimed at 
ending Cablevision as a precedent in the Second Circuit or 
limiting the decision to its unique facts.42 Only a couple 
of cases are selected for en banc review annually. On July 
16, 2013, the Second Circuit denied the networks’ re-
quest for en banc hearing.43 Judge Denny Chin, joined by 
Judge Richard C. Wesley, dissented in a lengthy opinion, 
frustrated with the Second Circuit’s refusal to reconsider 
Cablevision.44 

In his dissent, Judge Chin presented several reasons 
for why an en banc hearing would be benefi cial in the case 
of Aereo. Judge Chin argued that an en banc hearing was 
appropriate pursuant to Federal Rules of Appellate Pro-
cedure 35(a)(2) because the case “’involve[d] a question of 
exceptional importance[,]’”45 citing the impact the decision 
has already had on the entertainment industry and the 
imminent geographic expansion of Aereo’s services and 
technology.46 The dissent stressed the importance of uni-
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A. Aereo, Inc. v. CBS Broadcasting, Inc.

Aereo responded by suing CBS in the Southern District 
of New York (“Aereo v. CBS”), alleging forum shopping 
by the industry and arguing that res judicata and like prin-
ciples prohibited the networks from seeking a better result 
in a different forum.70 The Aereo v. CBS complaint alleges 
that CBS’s “follow-on suits would be an attempt to avoid 
or evade…the Second Circuit’s affi rmance of the denial of 
the preliminary injunction motion, by seeking ‘do-overs’ in 
other courts.”71 Aereo thus seeks a declaratory judgment 
requesting the court rule that Aereo’s technology does not 
infringe on CBS’ copyright and that it does not violate the 
Copyright Act.72 Aereo believes that it has “reasonable ap-
prehension” CBS will bring additional lawsuits against it 
upon expansion into different cities, based on the public 
statements by CBS executives.73 Furthermore, Aereo con-
tends that any disputes in relation to its technology should 
be decided by Judge Nathan, due to that court’s familiarity 
with the technology and copyrights at issue.74 

Presently pending in Aereo v. CBS is the defendants’ 
motion to dismiss, arguing that Aereo’s case is an “improp-
er anticipatory fi ling” and Aereo cannot maintain “concur-
rent duplicative actions.”75 In opposition to the motion to 
dismiss, Aereo argued that a declaratory judgment is ap-
propriate because there is a “substantial dispute” between 
the parties, it is the most effi cient method to resolve the 
dispute, and the action is not anticipatory.76 As of this writ-
ing, there has been no ruling on the dismissal motion.

B. Hearst and WCVB-TV v. Aereo

Following Aereo’s expansion of its services to the Bos-
ton market, Hearst Stations Inc. (“Hearst”), an operator of 
Boston broadcast station WCVB-TV (“WCVB”), fi led an 
action seeking a preliminary and permanent injunction 
prohibiting Aereo from providing programming work 
from its television station to Aereo users in Boston, Mas-
sachusetts.77 Hearst’s allegations aren’t anything new for 
Aereo—the complaint alleges copyright infringement 
“arising out of Aereo’s unauthorized retransmission of 
WCVB’s over-the-air broadcast programming in Boston.”78 
Hearst cites to the Aereokiller district court decision, where 
the court stated that the statute “does not ‘require that two 
members of the public receive the performance from the 
same transmission’”79 to constitute a public performance, 
an attempt to refute Aereo’s position that its “transmis-
sions are actually private in nature”80 as a result of the 
individualized antenna transmissions. Further, Hearst 
contends that Aereo violates WCVB’s exclusive right to 
prepare derivative works whenever “it technological[ly] 
alters and compresses one of WCVB’s television programs 
from its original digital broadcast format into a different 
digital format that is suitable for the internet,”81 which can 
corrupt the quality of the original programming and is 
thus an unauthorized translation which is considered an 
illicit derivative work.82 Hearst cites several cases that have 
answered the question of whether a broadcast organiza-
tion in Hearst’s position would suffer irreparable harm in 

tion of “public performance” under the Transmit Clause of 
the Copyright Act, 17 U.S.C. § 106(4): 

The defi nition…sets forth what consti-
tutes a public performance of a copy-
righted work, and says that transmitting 
a performance to the public is a public 
performance. It does not require a “per-
formance” of a performance. 

* * *
The statute provides an exclusive right to 
transmit a performance publicly, but does 
not by its express terms require that two 
members of the public receive the perfor-
mance from the same transmission.62 

Ultimately, the court found that the violation of but one 
of the exclusive rights given by copyright—e.g., the right 
of public performance—was suffi cient for infringement, 
enabling plaintiffs to show a likelihood of success on the 
merits.63 

The court also found irreparable harm. The Aereokiller 
service threatened to “damage [p]laintiffs’ ability to nego-
tiate favorable retransmission consent agreements with 
cable, satellite and telecommunications providers.”64

The service also competed with the development of plain-
tiffs’ internet distribution channels, like Hulu.com and 
iTunes.65 The request for a preliminary injunction was 
granted based on the likelihood of success on the merits 
and the irreparable harm.66 As of this writing, the Aerokiller 
defendants filed a notice of appeal and, shortly thereafter, 
further litigation in the trial court was stayed pending 
appeal.67

As matters now stand, Aereo’s service, and that of 
FilmOn (formerly Aereokiller), are available based upon 
the geographic location of the subscriber. Before creat-
ing an account, Aereo users must indicate their location 
by inputting a zip code. In the case of the Aereo system, 
once the user conveys this information, the system advises 
whether the Aereo service is available in the provided lo-
cation. Aereo is currently available to users located in Bos-
ton, New York and Atlanta. FilmOn differs such that users 
are only prompted to provide geographic information 
once an account is created, and users may access network 
television shows, both live and recorded, on any comput-
ing device. FilmOn is also a free service whereas Aereo 
costs between $8 and $12 per month. 

III. More Litigation Challenges
Following the Second Circuit decision and prior to the 

court’s ruling on the en banc hearing, Aereo announced 
plans to launch its service in Boston and Atlanta.68 As 
Aereo’s expansion plans were announced, an executive 
with CBS, one of the networks participating in the suit 
against Aereo, remarked that his company would sue 
Aereo wherever it went in order to stop what it perceived 
as copyright infringement on a mass scale.69 
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the positive, fi nding services like Aereo threaten the free 
broadcast industry as it currently stands.83 

Aereo has responded to the Hearst complaint with a 
motion to transfer venue to the Southern District of New 
York,84 a court familiar with the controversy and conve-
nient to Hearst, which is headquartered in New York.  

IV. Conclusion
Aereo faces a litigation onslaught not unlike that 

which has confronted other new Internet services at their 
inception. It carefully constructed its system on the Second 
Circuit’s Cablevision precedent. Thus far, Aereo has suc-
ceeded in each litigation challenge, but a competitor obvi-
ously beyond Aereo’s control has created adverse prec-
edent.85 Aereo now faces the prospect of repeated lawsuits 
in other markets as it continues to expand. The outcome in 
the long run is far from certain. The fate of fi rms streaming 
broadcast television hinges on whether a circuit confl ict 
emerges which winds up in the Supreme Court or wheth-
er Congress takes up the subject and alters the copyright 
laws to address this new phenomenon.
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Prior to the Supreme Court decisions in Twombly and 
Iqbal, at least one federal Court of Appeals had held that 
“[a]n affi rmative defense is subject to the same plead-
ing requirements as is the complaint.”6 In Woodfi eld, the 
court held that a defendant “must plead an affi rmative 
defense with enough specifi city or factual particularity to 
give the plaintiff ‘fair notice’ of the defense that is being 
advanced.”7 

Prior to Twombly and Iqbal, the Second Circuit held 
that the following standard applied to the pleading of an 
affi rmative defense: “A motion to strike an affi rmative 
defense…is not favored and will not be granted unless 
it appears to a certainty that plaintiffs would succeed 
despite any state of the facts which could be proved in 
support of the defense.”8 That pleading standard was vir-
tually identical to the standard under Conley v. Gibson for 
pleading a claim (“a complaint should not be dismissed 
for failure to state a claim unless it appears beyond doubt 
that the plaintiff can prove no set of facts in support of his 
claim which would entitle him to relief”),9 which standard 
Twombly explicitly rejected.

IV. Iqbal and Twombly
In Twombly and Iqbal, the U.S. Supreme Court height-

ened the pleading requirements for stating a claim under 
Federal Rule of Civil Procedure 8(a). As the Court stated 
in Iqbal, 

Under Federal Rule of Civil Procedure 
8(a)(2), a pleading must contain a “short 
and plain statement of the claim show-
ing that the pleader is entitled to relief.” 
As the Court held in Twombly, the plead-
ing standard Rule 8 announces does not 
require “detailed factual allegations,” 
but it demands more than an unadorned, 
the-defendant-unlawfully-harmed-me 
accusation. A pleading that offers “labels 
and conclusions” or “a formulaic recita-
tion of the elements of a cause of action 
will not do.” Nor does a complaint suffi ce 
if it tenders “naked assertion[s]” devoid 
of “further factual enhancement.”10

“To survive a motion to dismiss, a complaint must 
contain suffi cient factual matter, accepted as true, to state 
a claim to relief that is plausible on its face.”11 A claim is 
facially plausible “when the plaintiff pleads factual con-
tent that allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct alleged.”12 

I. Introduction
In Bell Atlantic Corp. v. Twombly1 and Ashcroft v. Iqbal,2 

the U.S. Supreme Court heightened the pleading require-
ments for stating a claim. Neither decision addressed 
whether those heightened requirements apply to stating 
affi rmative defenses.

As described below, the courts are split on this issue. 
The determination depends on the language of Rule 8 of 
the Federal Rules of Civil Procedure and an evaluation of 
the principles and policies underlying pleading require-
ments, including notions of symmetry and asymmetry.

This report examines the language of Rule 8 and case 
law under Rule 12(f) governing motions to strike affi rma-
tive defenses. It then turns to the scope of the decisions 
in Twombly and Iqbal before reviewing the teachings of 
the cases that have addressed whether there should be a 
heightened pleading standard for affi rmative defenses, 
including the district courts in the Second Circuit. 

II. Rules 8(a)(2), 8(b) and 8(c)
Federal Rule of Civil Procedure 8(a) governs the 

pleading of claims for relief. Rule 8(a)(2), the rule at issue 
in Iqbal and Twombly, provides: “(a) Claim for Relief. A 
pleading that states a claim for relief must contain * * * (2) 
a short and plain statement of the claim showing that the 
pleader is entitled to relief.…

Federal Rule of Civil Procedure 8(b) governs the 
pleading of defenses and provides, in subparagraph (i), 
that, “[i]n responding to a pleading, a party must: (A) 
state in short and plain terms its defenses to each claim 
asserted against it[.]”3

Federal Rule of Civil Procedure 8(c) governs the 
pleading of affi rmative defenses and provides, in sub-
paragraph (i), that, “[i]n responding to a pleading, a party 
must affi rmatively state any avoidance or affi rmative 
defense,” including those listed in Rule 8(c).4

Both Rule 8(a)(2) and 8(b) require a “short and plain” 
recitation. However, only Rule 8(a)(2) requires a “show-
ing that the pleader is entitled to relief.” Rules 8(b) and 
8(c) contain no comparable requirement.

III. Rule 12(f) Motions to Strike Affi rmative 
Defenses

Federal Rule of Civil Procedure 12(f) provides, in 
pertinent part, “[t]he court may strike from a pleading an 
insuffi cient defense.…” A Rule 12(f) motion to strike an 
affi rmative defense is generally disfavored.5 

 Whether the Heightened Pleading Requirements of 
Twombly and Iqbal Apply to Pleading Affi rmative 
Defenses
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2. Application of the Iqbal/Twombly heightened plead-
ing standard ensures that an affi rmative defense 
supplies suffi cient “information to explain the 
parameters of and [the] basis for [the] affi rmative 
defense such that the adverse party can reasonably 
tailor discovery” to it.21 

3. Applying the Iqbal/Twombly heightened pleading 
standard to affi rmative defenses “serves a valid 
purpose in requiring at least some valid factual 
basis for pleading an affi rmative defense and not 
adding it to the case simply upon some conjecture 
that it may somehow apply.”22 

4. Defenses that are nothing but boilerplate recita-
tions or conclusory allegations clutter the docket 
and create the need for unnecessary or extended 
discovery.23 In HCRI TRS Acquirer, LLC v. Iwer, 
the court made the same point and stressed that 
“the holdings of Twombly and Iqbal were designed 
to eliminate the potential high cost of discovery 
associated with meritless claims.”24 “Boilerplate 
affi rmative defenses that provide little or no 
factual support can have the same detrimental 
effect on the cost of litigation as poorly worded 
complaints.”25 

5. In pleading an affi rmative defense, the defendant 
must comply with Rule 8’s requirement of a short 
and plain statement to give the opposing party fair 
notice of the defense and the grounds on which it 
rests.26 The court in Barnes stated,

Rule 8’s requirements with 
respect to pleading defenses in 
an answer parallel the Rule’s 
requirements for pleading claims 
in a complaint. Compare (a)(2) “a 
short and plain statement of the 
claim showing that the pleader 
is entitled to relief,” with (b)(1) 
“state in short and plain terms its 
defenses to each claim asserted 
against it.”27

 In Hayne, however, the court acknowledged that 
the wording of Rule 8(a)(2) differs from that of 
Rules 8(b)(1)(A) and (c)(1), but found that the dif-
ferences were not meaningful:

In both instances [pleading 
claims and affi rmative defenses], 
the purpose of pleading require-
ments is to provide enough 
notice to the opposing party that 
indeed there is some plausible, 
factual basis for the assertion 
and not simply a suggestion of 
possibility that it may apply to 
the case. Moreover, Fed. R. Civ. 

In Twombly, the Supreme Court stated, “Federal 
Rule of Civil Procedure 8(a)(2) requires only ‘a short and 
plain statement of the claim showing that the pleader 
is entitled to relief,’ in order to ‘give the defendant fair 
notice of what the…claim is and the grounds upon which 
it rests.’”13 But “a plaintiff’s obligation to provide the 
‘grounds’ of his ‘entitle[ment] to relief’ requires more 
than labels and conclusions, and a formulaic recitation 
of the elements of a cause of action will not do. Factual 
allegations must be enough to raise a right to relief above 
the speculative level.…”14 The Court further stated,

Rule 8(a)(2) still requires a “showing,” 
rather than a blanket assertion, of entitle-
ment to relief. Without some factual al-
legation in the complaint, it is hard to see 
how a claimant could satisfy the require-
ment of providing not only “fair no-
tice” of the nature of the claim, but also 
“grounds” on which the claim rests.15 

In Twombly, the Supreme Court also indicated its 
concern with potentially unnecessary expenditures of 
time and money in litigation: “[W]hen the allegations 
in a complaint, however true, could not raise a claim of 
entitlement to relief, ‘this basic defi ciency should…be ex-
posed at the point of minimum expenditure of time and 
money by the parties and the court.’”16 Neither Iqbal nor 
Twombly discussed the pleading of affi rmative defenses.

V. Courts Are Divided on Whether the Iqbal/
Twombly Heightened Pleading Standard 
Applies to Affi rmative Defenses

Neither the Supreme Court nor any Court of Appeals 
has addressed the issue of whether the heightened plead-
ing requirements of Iqbal and Twombly apply to pleading 
affi rmative defenses. Federal district courts have divided 
on that issue.17 It appears that the majority of district 
court decisions hold that the heightened pleading re-
quirements of Iqbal and Twombly apply to the pleading of 
affi rmative defenses.18 However, a signifi cant number of 
district court decisions hold to the contrary.19

VI. Reasons for Applying the Iqbal/Twombly 
Heightened Pleading Standard to 
Affi rmative Defenses

Courts that have determined that the Iqbal/Twombly 
pleading requirements apply to the pleading of affi rma-
tive defenses have based their decision on one or more of 
the following rationales:

1. “[F]airness, common sense and litigation ef-
fi ciency” require the application of the same 
pleading standard to complaints and to defenses, 
and, therefore, the pleading of a defense should 
provide more than merely the possibility that the 
defense may exist.20 
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investigation necessary before raising affi rmative 
defenses in any event.”31 

6. Application of the Iqbal/Twombly heightened plead-
ing standard will not limit a defendant’s ability 
to mount a thorough defense because under Rule 
15(a)(2) a defendant can seek to amend its answer 
to assert a viable defense that becomes appar-
ent during discovery, and leave to amend is to 
be freely given absent a showing of prejudice or 
futility.32 

7. Lastly,

Form 30, appended to the Federal 
Rules of Civil Procedure pursu-
ant to Rule 84,33 underscores 
the notion that a defendant’s 
pleading of affi rmative defenses 
should be subject to the same 
pleading standard as a plaintiff’s 
complaint because it includes 
factual assertions in the example 
it provides. The Form includes 
within it a suggestion that 
minimal facts be asserted before 
raising a statute of limitations 
defense.”34 

VII. Reasons for Not Applying the Iqbal/Twombly 
Heightened Pleading Requirements to 
Affi rmative Defenses

Courts that have concluded that the Iqbal/Twombly 
heightened pleading requirements do not apply to plead-
ing affi rmative defenses have based their conclusion on 
one or more of the following rationales:

1. There are differences in wording between Rule 8(a)
(2) and Rules 8(c) and 8(b), and Iqbal and Twombly 
only addressed the requirements of Rule 8(a)(2).35 
Rule 8(a)(2) requires a “statement…showing that 
the pleader is entitled to relief[,]” while Rules 8(b) 
and 8(c) do not contain comparable language re-
quiring a party to show why a defense or affi rma-
tive defense is relevant or why the party is entitled 
to claim that defense. The Supreme Court in Iqbal 
and Twombly relied heavily on the language in 
Rule 8(a)(2) requiring a “showing” of entitlement 
to relief in concluding that the claimant must al-
lege suffi cient facts to “show that the claim is plau-
sible.” The absence of language in Rules 8(b) and 
(c) comparable to the “showing…entitled to relief” 
language in Rule 8(a)(2) means that the pleading 
requirement under Rules 8(b) and (c) is not the 
same as that under Rule 8(a)(2). 

2. It would be unfair to defendants to require them 
to provide detailed factual allegations when they 
have only 21 days to respond to the complaint,36 

P. 8 is consistent in inferring that 
the pleading requirements for af-
fi rmative defenses are essentially 
the same as for claims for relief. 
Although Rule 8(c) for affi rma-
tive defenses does not contain 
the same language as 8(a)(2), 
requiring “a short and plain 
statement of the claim,” 8(b)(1)
(A) nevertheless does require 
a defendant to “state in short 
and plain terms its defenses to 
each claim.” The sub-heading 
for Rule 8(b)(1), moreover, is 
“Defenses; In General.” Rule 8(c)
(1) provides a helpful laundry 
list of commonly asserted af-
fi rmative defenses to emphasize 
that avoidances and affi rmative 
defenses must indeed be plead-
ed to be preserved. Applying the 
standard for heightened plead-
ing to affi rmative defense serves 
a valid purpose in requiring at 
least some valid factual basis for 
pleading an affi rmative defense 
and not adding it to the case 
simply upon some conjecture 
that it may somehow apply.28

 In HCRI TRS Acquirer LLC, the court also recog-
nized that the Rule 8(a)(2) language applicable to 
claims differs from the Rule 8(b) and (c) language 
applicable to defenses and affi rmative defenses, 
but concluded that the difference did not matter: 

While the language in Civil Rule 
8(a) differs from the language 
in Civil Rule (b) & (c), this dif-
ference is minimal and simply 
refl ects the fact that an answer is 
a response to a complaint. Fur-
thermore, the shared use of the 
“short and plain” language—the 
essence of the pleading stan-
dard—indicates the pleading 
requirements for affi rmative de-
fenses are the same as for claims 
of relief.29 

 In Francisco, the court also noted the language 
difference between Rule 8(a)(2) and Rules 8(b) and 
(c) “suggesting requirements as to pleadings that 
may differ as well.”30 Yet, the court concluded that 
the Iqbal/Twombly heightened pleading standard 
applies, stating that “Twombly and Iqbal require 
only minimal facts establishing plausibility, a stan-
dard this Court presumes most litigants would 
apply when conducting the abbreviated factual 



NYSBA  NYLitigator  |  Winter 2013  |  Vol. 18  |  No. 2 39    

affi rmative defenses…that defendant ha[d] no 
practical way of investigating before discovery.43 

8. An additional reason for not applying the Iqbal/
Twombly pleading standard to affi rmative defenses 
relates to the scope of permissible discovery under 
Federal Rule of Civil Procedure 26(b)(1). Rule 26(b)
(1) limits the scope of discovery to non-privileged 
matter “that is relevant to any party’s claim or 
defense,” unless otherwise limited by court order. 
If an affi rmative defense cannot properly be pled 
until the party has suffi cient facts to satisfy Iqbal/
Twombly, and the facts needed to plead that af-
fi rmative defense are in the hands of the plaintiff, 
how can the defendant obtain them? Presumably 
any discovery request (including questions at a de-
position) seeking such information will be subject 
to the objection that because the particular affi r-
mative defense has not been raised, the requested 
discovery, including the deposition question, is 
improper. The argument that a defendant needs 
the discovery to determine if there is a basis for 
asserting the affi rmative defense will be subject 
to the argument that defendant is engaged in an 
impermissible fi shing expedition; that a defendant 
cannot use discovery to determine if an affi rmative 
defense may exist.44 

 In that Catch-22 situation, a possibly meritori-
ous affi rmative defense will fall by the wayside 
because the defendant does not have suffi cient 
facts allowing the defendant to allege the affi rma-
tive defense in its answer and those facts can only 
be learned through discovery from the plaintiff, 
which cannot be obtained because it relates to an 
affi rmative defense which has not been alleged.

 In Bayer CropScience AG v. Dow AgroSciences LLC,45 
the court listed nine reasons for not making the 
Twombly/Iqbal pleading standard applicable to 
affi rmative defenses: (1) the textual differences 
between Rules 8(a) and 8(c); (2) “a diminished 
concern that plaintiffs receive notice in light of 
their ability to obtain more information during 
discovery;” (3) “the absence of a concern that the 
defense is ‘unlocking the doors of discovery;’” 
(4) “the limited discovery costs, in relation to the 
costs imposed on a defendant, since it is unlikely 
that either side will pursue discovery on frivolous 
defenses;” (5) “unfairness of holding the defendant 
to the same pleading standard as the plaintiff, 
when the defendant has only a limited time to 
respond” to the complaint; (6) “the low likelihood 
that motions to strike affi rmative defenses would 
expedite the litigation, given that leave to amend is 
routinely granted[;]” (7) “the risk that a defendant 
will waive a[n affi rmative] defense…by failing to 
plead it at the early stage of the litigation;” (8) “the 
lack of detail in Form 30[;]” and (9) “the fact that a 

whereas plaintiffs have a great deal more time 
to conduct an investigation prior to fi ling the 
complaint.37 It should be noted that defendants 
typically obtain at least an additional 30 days to 
respond to a complaint, although that does not 
change the fact that plaintiffs almost always have 
more time to investigate and fi le a complaint.

3. Failure to plead an affi rmative defense risks waiv-
ing that defense.38 

4. The purpose of Rule 8(c) is merely to provide the 
plaintiff with notice of an affi rmative defense that 
may be raised at trial.39 

5. Federal Rule of Civil Procedure Form 30 serves 
as a form for presenting a Rule 12(b) defense and 
allows the simple statement that “[t]he complaint 
fails to state a claim upon which relief can be 
granted” in order to assert the defense of failure to 
state a claim.40 As the court in Lane explained,

Forms appended to the rules 
bolster the Court’s analysis that 
rule 8(b) does not require defen-
dants to provide factual allega-
tions supporting defenses. Form 
30 provides an example of an 
“Answer Presenting Defenses 
Under Rule 12(b).” Fed. R. Civ. 
P. Form 30. The section titled 
“Failure to State a Claim” states, 
in its entirety: “4. The complaint 
fails to state a claim upon which 
relief can be granted.” Fed. R. 
Civ. P. Form 30. Failure to state 
a claim is a defense under rule 
12 and therefore falls under rule 
8(b)’s requirements. Form 30 
provides no factual allegations in 
support of the defense, and Form 
30 is suffi cient under the rules. 
See Fed. R. Civ. 84 (“The forms in 
the appendix suffi ce under these 
rules and illustrate the simplic-
ity and brevity that these rules 
contemplate.”)41 

6. Granting a motion to strike an affi rmative defense 
under Rule 12(f) encourages parties to bog down 
litigations by fi ling and fi ghting motions to strike 
prematurely, which is contrary to the purpose 
of Rule 12(f) to “minimize delay, prejudice and 
confusion.”42 

7. A lessened standard for pleading affi rmative 
defenses avoids the Court “having to rule on 
multiple motions to amend the answer during 
the course of discovery as the defendant obtains 
additional information that would support those 
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be stricken. Shechter v. Comptroller of 
City of New York, 79 F.3d 265, 270 (2d 
Cir. 1996).53

In Tracy, supra, the court’s analysis was:

Affi rmative defenses are…subject to the 
general pleading requirements of Rule 
8(a) [and] 8(e)…, generally requiring a 
short and plan statement of the facts.

* * *

[A]ffi rmative defenses that contain only 
“bald assertions” unaccompanied by 
supporting facts will be stricken. Shechter 
v. Comptroller of City of New York, 79 F.3d 
265, 270 (2d Cir. 1996)…. Indeed, the 
Twombly plausibility standard applies 
with equal force to a motion to strike 
an affi rmative defense under Rule 12(f). 
Aspex Eyewear, Inc. v. Clariti Eyewear, Inc., 
531 F. Supp. 2d 620, 622 (S.D.N.Y. 2008).54

In Aros, supra, Judge Hall reached her conclusion that 
the Iqbal/Twombly standard did not apply after fi rst citing 
district court decisions going both ways on the issue.55 
The court then gave the following reasons for its deci-
sion. First, “the Supreme Court placed great reliance on 
the Rule 8(a)(2) requirement that a pleading must show 
that the pleader is entitled to relief. In contrast, Rule 8(c)
(1), which governs the pleading of affi rmative defenses, 
requires that ‘a party must affi rmatively state any avoid-
ance or affi rmative defense.’”56 Second, “the Supreme 
Court’s reasoning in both Twombly and Iqbal reveal[ed] 
the Court’s underlying concern: allowing unfounded 
cases to survive motions to dismiss and proceed to costly 
discovery.”57 Third, because “plaintiff’s time to prepare 
pleadings is limited only by the statute of limitations, 
whereas defendant’s time is limited to twenty-one days, 
it makes sense that plaintiff’s claims would be required 
to meet a higher standard than defendant’s affi rmative 
defenses.”58 Fourth, 

a motion to dismiss can resolve a case 
and avoid discovery entirely, whereas a 
motion to strike an affi rmative defense 
can only prolong pre-discovery mo-
tion practice. Raising the standard for 
pleading affi rmative defenses would 
encourage motions to strike, which are 
disfavored. Such a decision would under-
mine Twombly and Iqbal, both of which 
attempt to impose a heightened standard 
of pleading to limit wasteful expansions 
of litigation costs.59

In Whitserve, LLC, supra, Judge Hall based her deci-
sion on her earlier decision in Aros.60

heightened pleading requirement would produce 
more motions to strike, which are disfavored.”46

VIII. District Court Decisions in the Second Circuit
District courts in the Second Circuit are split. Three 

district courts have concluded that the Iqbal/Twombly 
pleading standard applies to pleading affi rmative defens-
es.47 Judge Hall in the District of Connecticut has con-
cluded that the Iqbal/Twombly pleading standard did not 
apply to the pleading of affi rmative defenses.48 In Aspex 
Eyewear, Inc., the court based its decision on the follow-
ing: Twombly’s plausibility requirement governs a motion 
to dismiss pursuant to Rule 12(b)(6); “[t]he standard on 
a motion to dismiss also applies to…a motion to strike 
an affi rmative defense….”49 In striking certain affi rma-
tive defenses, the court quoted from the Second Circuit’s 
decision in Shechter v. Comptroller of New York,50 that
“‘[a]ffi rmative defenses which amount to nothing more 
than mere conclusions of law and are not warranted by 
any asserted facts have no effi cacy.’”51 The court further 
stated, “[m]ere conclusory assertions are not suffi cient 
to give plaintiff notice of the counterclaims and defenses 
and, thus, do not meet Rule 8(a)’s pleading standards.”52 

In EEOC v. Kelley Drye & Warren, LLP, the court’s 
entire analysis consisted of the following:

Rule 8 of the Federal Rules of Civil Pro-
cedure requires that a party responding 
to a pleading “state in short and plain 
terms its defenses to each claim asserted 
against it.” Fed. R. Civ. P. 8(b)(1)(A). 
Although no Circuit Court of Appeals 
has yet spoken to the issue since the 
Supreme Court’s rulings in Twombly 
and Iqbal concerning pleading standards 
for claims, most lower courts that have 
considered the question of the standard 
applicable to pleading of defenses have 
held that the Rule 12(b)(6) standard, 
as elucidated in Twombly and Iqbal, 
governs the suffi ciency of the pleading 
of affi rmative defenses. See, e.g., Aspex 
Eyewear, Inc. v. Clariti Eyewear, Inc., 
531 F. Supp. 2d 620, 622-23 (S.D.N.Y. 
2008) (recognizing that the equivalent 
standard governs a motion to dismiss 
pursuant to Rule 12(b)(6) and a motion 
to strike an affi rmative defense pursuant 
to Rule 12(f)); Tracy v. NVR, Inc., No. 04 
Civ. 6541L, 2009 U.S. Dist. LEXIS 90778, 
2009 WL 3153150, *7 (W.D.N.Y. Sept. 30, 
2009) (same); Burck v. Mars, Inc., 571 F. 
Supp. 2d 446, 456 (S.D.N.Y. 2008) (same). 
It has long been held that affi rmative 
defenses that contain only “bald asser-
tions” without supporting facts should 
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of Appeal rulings involve “foreign” documents such as 
those in the LCD matter. At the same time, the clash here 
raises weighty policy issues that affect both criminal and 
civil antitrust enforcement. The LCD scenario, while rela-
tively uncommon, is nevertheless likely to recur. Sooner 
or later, the Supreme Court can be expected to weigh in.

II. Overview of the Case Law 

A. The Government’s Reach in Criminal Cases

Although a “federal grand jury enjoys sweeping pow-
ers to investigate allegations of criminal behavior[,]” 4 its 
authority is not unlimited.5 Signifi cantly, the grand jury 
is limited geographically: the government may serve a 
subpoena abroad for testimony or documents only if the 
party to be served is a “national or resident of the United 
States who is in a foreign country[.]” 6 

Moreover, even where a foreign national, such as a 
company, has a U.S. location—and thus can be properly 
served a federal grand jury subpoena—the DOJ has a 
long-standing policy of refraining from enforcing the 
subpoena for documents located abroad. Having adopted 
this policy, primarily in deference to comity concerns, the 
DOJ’s normal practice in this situation is to request pro-
duction of foreign documents on a voluntary basis. 7 If the 
DOJ does not secure voluntary production in this way, the 
most common other methods to secure documents from 
abroad are: (1) mutual legal assistance treaties (MLATs”),8 
(2) letters rogatory, 9 and (3) informal diplomatic requests. 
These procedures, however, can be “onerous, time-con-
suming, and uncertain.”  10 

Accordingly, to obtain documents that originated 
abroad, the government has, in some instances, served 
grand jury subpoenas in the United States on civil liti-
gants or their counsel seeking the fruits of their discovery 
efforts. Indeed, when, in the LCD case, the Ninth Circuit 
considered whether to enforce a subpoena for sealed doc-
uments that had originated in a foreign country, the gov-
ernment conceded that it would not have been able to ob-
tain the documents but for the fact that they were brought 
to the United States for the purpose of civil discovery. 11

This government opportunity to “piggy-back” arises 
because the scope of civil discovery is, for practical pur-
poses, broader than that of criminal discovery. In civil 
litigation, where the court has jurisdiction over a party 
or non-party, its authority to compel production of docu-
ments turns on whether the materials are in the litigant’s 
“possession, custody, or control[.]”12 Signifi cantly, “[t]he 
location of the documents, whether within the territorial 
jurisdiction of the court or not, is irrelevant.”13 Typically, 
however, parties make document production in civil cases 

I. Introduction: Criminal v. Civil Litigation in 
Tension

Price fi xing in the liquid crystal display (“LCD”) in-
dustry has been the subject of parallel federal criminal 
and civil antitrust proceedings for several years. Besides 
criminal guilty pleas and civil settlements, there have 
been both criminal and civil cases tried to jury verdicts.1 

The pendency of parallel criminal and civil proceed-
ings can present tensions, which frequently result in liti-
gation calling on the courts to accommodate both criminal 
and civil justice interests. In the LCD proceedings, at least 
one such litigation issue is particularly noteworthy.

Briefl y, many of the companies involved in the LCD 
proceedings were located outside the United States. 2 
When grand jury subpoenas duces tecum issued in the 
criminal investigation, the Department of Justice (“DOJ”) 
stated, in essence, that documents located abroad were 
not required to be produced unless and until the DOJ 
advised the recipient otherwise.3 Subpoenaed companies 
therefore were not required to include such “foreign” 
documents in their productions to the grand jury.

Meanwhile, on the civil side, after a discovery stay 
to give the criminal investigation an opportunity to pro-
ceed, Fed. R. Civ. P. 34 document production went for-
ward. Defendants in the civil litigation produced foreign 
documents to the civil plaintiffs, and sets of the foreign 
documents came into the possession of law fi rms located 
in the United States. As is typical, the defendants made 
production under the terms of a protective order, which 
restricted the documents’ use and disclosure.

Federal grand jury subpoenas then were issued to the 
U.S. law fi rms to produce in the criminal investigation 
the foreign documents produced in the parallel civil case. 
Because the civil protective order did not authorize dis-
closure to the grand jury, subpoenaed law fi rms moved 
to quash the grand jury subpoenas. Thus, the question 
arose which court process prevailed: the criminal grand 
jury subpoena or the civil protective order? The District 
Court for the Northern District of California, the venue 
of both the criminal and civil proceedings, ruled in favor 
of the law fi rms. The Ninth Circuit, however, reversed, 
up-holding the grand jury subpoenas The Supreme Court 
declined review.

In this report, we discuss the issues that the LCD pro-
ceedings present. We fi rst provide an overview of the case 
law on this subject. Then, we discuss the issues raised 
from three perspectives: (1) the defense; (2) the DOJ; and 
(3) the private plaintiffs. As our report refl ects, there is 
limited case law at this point—indeed, only two Courts 

When Blue Turns to Grey: Grand Jury Subpoenas for 
Foreign Documents  Produced in Civil Litigation
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Then, in 2010, the Ninth Circuit became the fi rst 
Court of Appeals to consider the application of the per 
se rule to a grand jury subpoena for foreign documents 
produced in civil discovery. To reiterate, the defendants 
in the related LCD civil action had produced their for-
eign documents pursuant to a protective order. After the 
district court denied the government’s motion to modify 
the protective order to allow the government not only to 
review, but also to copy the documents, the government 
subpoenaed U.S. law fi rms that possessed the docu-
ments. 22 The district court granted the law fi rms’ motions 
to quash, holding that the Ninth Circuit’s Meserve ruling 
“did not address the grand jury’s authority to subpoena 
foreign evidence that would otherwise be outside its sub-
poena power, or the interplay between criminal grand 
jury proceedings and ongoing civil proceedings involving 
unindicted foreign defendants.”23 In a short opinion, the 
Ninth Circuit reversed the district court’s order and ap-
plied its per se rule, even though the documents originat-
ed in a foreign country and would otherwise have been 
beyond the government’s reach but for their production 
in civil discovery.24

Soon thereafter, the Fourth Circuit followed suit in 
In re Grand Jury Subpoena (Trade Secrets),25 and extended 
its own per se rule to foreign documents. In that case, the 
protective order under which the foreign documents were 
produced expressly “provided for the eventuality that 
one of the parties and/or the protected material might 
be the subject of a subpoena.…”26 The government sub-
poenaed the domestic plaintiff for the documents, and 
the foreign company sought to quash the subpoena. The 
foreign company argued, among other things, that the 
government had “subverted the limitations on obtain-
ing documents from foreign parties that are imposed by 
Rule 17 of the Federal Rules of Criminal Procedure and 
the MLAT between the United States and [the company’s] 
home country.”27 The district court and thereafter the 
Fourth Circuit rejected this argument, however, because 
the government had not subpoenaed a foreign company 
or sought any documents located in a foreign country.28 
Thus, the Fourth Circuit applied its per se rule and af-
fi rmed the lower court’s denial of the motion to quash.29 

The Eleventh Circuit has also adopted a per se rule 
favoring the grand jury subpoena where the documents 
sought originated in the United States.30   Joining the 
Fourth Circuit’s reasoning, the Eleventh Circuit held that 
“protective orders are merely a facilitating device and 
should not be used to shield relevant information from a 
grand jury subpoena.”31 The Court has not, however, con-
sidered the issue as to foreign-based documents.

C. The Rules in Other Circuits Involving U.S.-Based 
Documents 

Several other Courts of Appeals have considered 
whether a grand jury subpoena trumps a civil protective 

under a protective order, which bars further disclosure or 
use beyond the needs of the civil case itself. Thus, when 
the government serves a grand jury subpoena to obtain 
documents produced in a civil litigation, the court may 
be called on to decide whether to enforce the subpoena 
or to recognize the protective order constraints. 

This issue, on which the federal Courts of Appeals 
have expressed differing views, is particularly thorny 
when the civil discovery consists of “foreign docu-
ments”—materials ordinarily located abroad, which have 
come to be found in the United States only because of 
discovery in the civil litigation. Two Courts of Appeals—
the Fourth and the Ninth—have considered whether to 
enforce a grand jury subpoena for foreign documents. 
Both Courts applied what they have termed the “per se 
rule” favoring the subpoena over the protective order.14 
Other Courts of Appeals have considered the issue with 
respect only to documents that originated in the United 
States and thereafter were produced in the civil litiga-
tion. Similar to the Fourth and Ninth Circuits, the Elev-
enth Circuit has adopted a “per se rule” in favor of the 
subpoena. The First and Third Circuits have adopted a 
presumption in favor of the subpoena. And the Second 
Circuit has adopted a presumption in favor of the protec-
tive order. We summarize these rulings below.

B. The Per Se Rule Regarding Foreign Documents: 
The Fourth and Ninth Circuits

The Fourth and Ninth Circuits’ per se rule, “favoring 
the ‘enforcement of a grand jury subpoena despite the 
existence of an otherwise valid protective order[,]’”15 has 
its origin in rulings involving civil discovery materials 
that originated in the United States. The Fourth Circuit 
fi rst addressed the matter in 1988 in In re Grand Jury Sub-
poena (Cmty. Sav. & Loan).16 There, the plaintiffs moved 
to quash a grand jury subpoena seeking deposition tran-
scripts, which was served on their attorney in the related 
civil matter. The district court denied the motion, and the 
plaintiffs appealed.17 

The Fourth Circuit weighed the “extent to which 
protective orders insure the effi cient resolution of civil 
disputes against the interest of obtaining all relevant 
evidence during a grand jury’s criminal investigation.”18 
Specifi cally, the Court considered “[t]he sweeping power 
of the grand jury[,]” the deponents’ ability to assert their 
Fifth Amendment privilege at the depositions, and that 
protective orders “aid the civil courts in facilitating reso-
lution of private disputes.”19 The Fourth Circuit struck 
a balance “in favor of the grand jury’s need to gather 
evidence” and affi rmed the district court’s denial of the 
motion to quash.20 In 1995, the Ninth Circuit followed the 
Fourth Circuit’s reasoning in In re Grand Jury Subpoena 
Served on Meserve, Mumper & Hughes,21 adopting the same 
per se rule where the civil discovery similarly originated 
in the United States.
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The Third Circuit followed suit, approving the same 
list of factors to consider in determining whether the 
presumption in favor of the subpoena is overcome.40 The 
Third Circuit also criticized the per se rule as infl exible,41 
and it offered three circumstances where enforcing the 
protective order might be appropriate: (1) in large bank-
ruptcy cases “of major national importance”; (2) “cases 
involving a failed savings and loan or other fi nancial in-
stitution”; and (3) in mass tort litigation.42

2. Presumption in Favor of the Protective Order: 
The Second Circuit

In contrast to the other Circuits, the Second Circuit 
presumptively enforces the civil protective order.43 To 
rebut the presumption, the government must make a 
“showing of improvidence in the grant of the order, 
extraordinary circumstances or compelling need.”44 In 
developing this analysis, the Second Circuit balanced 
the “public interest in obtaining all relevant evidence re-
quired for law enforcement purposes” against “the vital 
function of a protective order issued under [Federal Rules 
of Civil Procedure 26(c)], which is to ‘secure the just, 
speedy, and inexpensive determination’ of civil disputes, 
by encouraging full disclosure of all evidence that might 
conceivably be relevant.”45 

While it is not entirely clear how the government 
might show extraordinary circumstances or compelling 
need, the Martindell court did offer two possible situa-
tions: “if all participants had died or had been granted 
immunity.”46 Signifi cantly, the Second Circuit has also 
noted that showing a “mere” need for the documents is 
insuffi cient to rebut the presumption. Rather, the need 
must be compelling.47 

With regard to whether the protective order was 
“improvidently granted,” the Second Circuit has also of-
fered two examples. First, if the document at issue were a 
settlement agreement, and the judge should have “recog-
nized a substantial likelihood that the settlement would 
facilitate or further criminal activity[,]” then, the Court 
posited, it would be appropriate to determine that the 
protective order was improvidently granted.48 Second, if 
the settlement agreement itself was illegal, then the order 
sealing it would be improvidently granted.49 The Court 
added that even though the purpose of the protective 
order was to prevent the government from accessing the 
information in the sealed documents, that fact alone does 
not show that the order was improvidently granted.50

III. The Defense Perspective
It is an old and “well-established” maxim of the law 

that “what you cannot do directly, you cannot do indi-
rectly.”51 And there is good reason for that rule. Allow-
ing the government to circumvent the limits on criminal 
discovery—in order to obtain documents beyond its reach 
but for civil discovery52—implicates signifi cant policy 
concerns that do not arise when the subject documents 

order with respect to documents that originated in the 
United States and thereafter were produced in the civil 
litigation, reaching differing views. These decisions may 
be instructive in assessing how courts in these Circuits 
may rule if confronted with a criminal grand jury sub-
poena for foreign documents brought to the United States 
under a protective order in a civil litigation.

 1. Presumption in Favor of the Grand Jury 
Subpoena: The First and Third Circuits

In contrast to the per se rule enforcing the grand jury 
subpoena, the First and Third Circuits have adopted a 
rebuttable presumption favoring the subpoena.32 In these 
circuits, a party “seeking to avoid the subpoena [must] 
demonstrate[] the existence of exceptional circumstances 
that clearly favor enforcement of the protective order.”33 

The First Circuit developed this approach in 1998 
after considering and rejecting the Fourth Circuit’s per se 
ruling and an intervening Second Circuit decision, dis-
cussed below, which came down on the side of the civil 
protective order.34 The First Circuit criticized the Fourth 
Circuit’s per se rule as too infl exible in that it “overlooks 
that the balance…is variable and that the confl uence of 
the relevant interests…occasionally may militate in fa-
vor of blunting a grand jury’s subpoena.”35 At the same 
time, however, the First Circuit reasoned that by favoring 
the “interest in the resolution of a civil matter between 
private parties” over “society’s interest in the assiduous 
prosecution of criminal wrongdoing…,”36 the Second Cir-
cuit’s approach “tilts the scales in exactly the wrong di-
rection.”37 Accordingly, the First Circuit adopted a rebut-
table presumption in favor of the grand jury subpoena.38

The Court provided a non-exhaustive list of factors to 
consider in deciding whether the party seeking to quash 
the subpoena has successfully rebutted the presumption: 

1) “the government’s need for the information (in-
cluding the availability of other sources)”; 

2) “the severity of the contemplated criminal 
charges”; 

3) “the harm to society should the alleged criminal 
wrongdoing go unpunished”;

4) “the interests served by continued maintenance of 
complete confi dentiality in the civil litigation”;

5) “the value of the protective order to the timely 
resolution of that litigation”;

6) “the harm to the party who sought the protective 
order if the information is revealed to the grand 
jury”;

7) “the severity of the harm alleged by the civil-suit 
plaintiff”; and 

8) “the harm to society and the parties should the 
encroachment upon the protective order hamper 
the prosecution or defense of the civil case.”39
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nas will be enforced despite protective orders, then they 
may—under certain circumstances—have an interest in 
gaining access to documents they would otherwise not 
access, for the sole purpose of uncovering criminal activ-
ity and passing these documents along to the DOJ. And, 
in other contexts, the government’s criminal investiga-
tion may come to a halt without facts that are uncovered 
in civil litigation. Even without ascribing any bad faith 
to either the government or civil plaintiffs, it is undeni-
able that they could each benefi t from overly broad civil 
discovery, at least where courts are likely to enforce a 
subpoena for that discovery. This result is problematic 
because of the rule that the government “may not bring 
a parallel civil proceeding and avail itself of civil discov-
ery devices to obtain evidence for subsequent criminal 
prosecution.” 60 In other words, the law does not approve 
of the government circumventing the limits on criminal 
discovery.

While the Fourth and Ninth Circuits have arguably 
provided an exception to their per se rule for cases of col-
lusion,61 some have argued that whether there is evidence 
of collusion is “irrelevant” due to the alignment of inter-
ests.62 That is,

plaintiffs have the incentive to seek over-
ly broad civil discovery precisely because 
prosecutors could use that discovery—to 
which they are not otherwise entitled—to 
secure a criminal indictment or convic-
tion. The specter of criminal prosecution 
inevitably inures to plaintiffs’ benefi t, and 
plaintiffs do not need the government’s com-
plicity or involvement in such tactics.63

Accordingly, an exception to the per se rule does not 
suffi ciently address the problem. In order to realign the 
interests of plaintiff and prosecutor, the best rule is one 
that does not allow the government to obtain sealed 
foreign documents by subpoena—or only does so in 
the rarest of cases. 64 In the Fourth and Ninth Circuits, 
where such a rule would contravene precedent, the 
best approach may be to move for a stay of the civil 
proceedings prior to discovery, pending completion of the 
grand jury investigation .65

C. The Threat to Foreign Leniency Programs

Next, granting the government access to civil discov-
ery of foreign documents for use in criminal proceedings 
potentially undermines foreign leniency programs. 66 If 
the government can access protected foreign documents 
by subpoenaing civil discovery, foreign companies will 
be more reluctant to self-report to agencies—such as the 
Japan Fair Trade Commission and the European Commis-
sion—since their leniency materials could potentially land 
in the United States government’s lap for use in criminal 
proceedings against them.67 This result “undermine[s] the 
very purpose and effi cacy of the leniency programs.”68 

originated in the United States. Most obviously, this prac-
tice is not easily reconciled with the doctrine of comity 
or with the judiciary’s limited role in international rela-
tions. Second, by allowing this practice per se, the judi-
ciary aligns interests in a way that raises the possibility 
of collusion between antitrust enforcers and the private 
plaintiffs’ bar. Third, this practice has the potential to af-
fect foreign leniency programs detrimentally. Finally, by 
transforming attorneys into third-party witnesses, this 
practice chills the attorney-client relationship, which ulti-
mately threatens the effi cacy of our justice system. 

A. Comity and the Role of the Judiciary in 
International Relations

Enforcing a grand jury subpoena for foreign docu-
ments implicates the doctrine of comity53 and the role 
of the judiciary in international relations. The danger of 
international friction is especially high when foreign par-
ties have produced the subject documents in the United 
States in reliance on a federal court’s protective order. In 
some cases, foreign parties have produced documents in 
reliance on protective orders that expressly protect those 
documents from disclosure to the DOJ or other investiga-
tive agencies.54 Under such circumstances, the enforce-
ment of a subpoena for those documents seemingly 
transforms the protective order into a bait-and-switch 
trap. By enforcing the subpoena, the court could spark 
international tension. 

Moreover, given the Executive’s role as the “First 
Diplomat,” the judiciary has traditionally exhibited ex-
traordinary reluctance to become involved in matters 
concerning international relations,55 even when con-
fronted with the broad authority and power of the grand 
jury.56 The Fourth and Ninth Circuits’ per se rule, then, 
raises not only concern for the likelihood of creating in-
ternational tension; but also a concern for separation of 
powers. Because of these concerns, the DOJ has tradition-
ally relied on other means besides subpoenas for obtain-
ing foreign criminal discovery: namely, letters rogatory, 
MLATs, and informal diplomatic requests. 57 These ap-
proaches to obtaining evidence from abroad are designed 
to respect the sovereignty of other nations. And, in cases 
where these other means fail to meet a compelling need 
for the subject documents, a presumption in favor of 
enforcing the protective order provides suffi cient fl ex-
ibility that the government may be able to obtain the 
documents. 

B. The Misalignment of Interests
Enforcing grand jury subpoenas for sealed foreign 

documents perversely aligns the government’s interests 
with those of civil plaintiffs. It is well-known that “civil 
cases are [often] fi led on the heels of an announcement 
about a criminal grand jury investigation,”58 and after 
a private party brings such a suit, the government and 
the plaintiff might share information and strategize to-
gether.59 If civil plaintiffs know that grand jury subpoe-
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foreign documents is a rebuttable presumption in favor 
of the protective order. The Second Circuit has taken this 
approach for documents that do not originate abroad, but 
has not yet considered whether to apply it to foreign doc-
uments. This rule is fl exible, and yet takes into account 
each of the policy concerns associated with subpoenaing 
foreign documents. 

IV. The Government’s Perspective
The DOJ’s brief opposing certiorari in White & Case75 

sets out the government’s arguments for holding that 
a grand jury subpoena for documents brought into the 
United States under a civil protective order trumps the 
protective order’s disclosure restrictions. 76 The brief pre-
sented several points that responded to the subpoenaed 
law fi rms’ arguments attacking the balance the Ninth 
Circuit had struck. In sum, the DOJ argued that a civil 
protective order: 

1. does not limit the breadth of a grand jury’s sub-
poena power, 

2. which permits the government to discover non-
privileged, pre-existing documents of foreign cor-
porate defendants under criminal investigation in 
the United States,

3. where such documents are in the custody and con-
trol of law fi rms in the United States, regardless of 
whether the documents originated abroad.77

We summarize the DOJ’s position below.

A. Broad Scope of Grand Jury Authority

Although the “powers of the grand jury are not un-
limited,”78 enforcing a grand jury subpoena in the face 
of a protective order is entirely consistent with the broad 
scope of the grand jury’s investigative powers—a scope 
that “refl ects its special role in insuring fair and effective 
law enforcement.”79 Indeed, since the grand jury’s task “is 
not fully carried out until every available clue has been 
run down and all witnesses examined in every proper 
way to fi nd if a crime has been committed[,]” its “inves-
tigative powers are necessarily broad.”80 The Supreme 
Court has implicitly recognized this principle in refusing 
all requests “to exercise supervision over the grand-jury’s 
evidence-taking process[.]”81

Allowing a protective order to block grand jury access 
to materials available to private litigants “may seriously 
impede a criminal investigation…[,]”82 and thus subvert 
the government’s fundamental obligation to enforce the 
law and protect the public interest.83 In addition, nothing 
in Federal Rule of Civil Procedure 26(c), which provides 
for the grant of protective orders, in any way alters the 
government’s enforcement obligation or “circumscribe[s] 
the grand jury’s authority and subpoena power….”84 In-
deed, a defendant’s desire to use a civil protective order 
as a shield to hide possibly incriminating evidence from 
detection is not a particularly strong reason to deny a 

D. Chilling the Attorney-Client Relationship

Finally, when the government subpoenas a law 
fi rm—as opposed to a party—for protected foreign docu-
ments that it has in its possession solely because of civil 
discovery, the government puts considerable strain on the 
attorney-client relationship. This problem is even more 
pronounced where the subpoenaed documents are the 
law fi rm’s own client’s documents and where the law 
fi rm possesses them solely for review before production. 
As an advocate, an attorney’s interests should be aligned 
with—or at least not contrary to—the client’s interests. 
But when the government subpoenas a law fi rm, the 
fi rm’s interests become incompatible with the client’s. 
In effect, the government transforms the law fi rm into 
a third-party witness in its criminal investigation of the 
fi rm’s client.69 If the fi rm complies with the subpoena, it 
does so (in all likelihood) to the detriment of its client. If 
it does not comply, the law fi rm faces the possibility of 
becoming embroiled in a legal dispute as a party. 

Moreover, when the documents at issue are foreign 
documents that would not otherwise be discoverable in 
a criminal case, a rule that presumes enforcement of the 
subpoena will likely have a chilling effect on the attor-
ney-client relationship. That is, parties to civil litigation 
will become more reluctant to share documents with their 
attorneys in the United States if these documents can 
then be used against them in a criminal matter.70 

E. The Problems With a Per Se Rule

Although three Courts of Appeal have adopted the 
per se rule, much has been written in criticism of it,71 and 
just as many Courts of Appeal have rejected it. Courts 
and commentators frequently argue that the per se rule 
is infl exible and does not yield to extreme circumstances 
that would favor enforcement of the protective order.72 
Courts and commentators have also reasoned that the per 
se rule encourages settlement of meritless cases and in-
creases costs associated with civil litigation. For example, 
the Second Circuit expressly grounded its rejection of the 
per se rule in the interest in “‘secur[ing] the just, speedy, 
and inexpensive determination’ of civil disputes….”73 
The court’s concern was that if parties or third parties to 
civil litigation cannot rely on the enforceability of protec-
tive orders, they will be less likely to voluntarily produce 
documents or witnesses in a timely and effi cient man-
ner, and be more likely to invoke the Fifth Amendment 
privilege in civil discovery.74 Alternatively, the party or 
third party may insist on its documents being reviewed 
abroad—outside of the law fi rm’s custody or control—
but this practice can be expensive and raises signifi cant 
logistical problems. By making it riskier to review and 
produce documents in the United States, the per se rule 
encourages settlement of meritless cases and increases 
litigation costs.

The rule that best takes into account the policy con-
cerns associated with enforcing subpoenas for sealed 
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fer of non-privileged business documents to its attorney 
does not make the materials privileged.96 Their very pro-
duction in a civil litigation refl ects that the documents are 
not privileged as attorney-client communications in the 
grand jury investigation. Similarly, a geographic limit on 
the area from which the grand jury can compel a subpoe-
naed party to produce business documents does not im-
plicate the considerations underlying the attorney-client 
privilege. 

E. The Myth of “Collusion” With the Private 
Plaintiffs

As discussed further below, grand jury subpoenas 
cross paths with materials covered by protective orders 
only infrequently because the government’s investiga-
tion is typically well ahead of any parallel civil case. This 
means that the government generally has its evidence be-
fore discovery in the private case has proceeded very far, 
if at all.97 Indeed, the government will often seek to stay 
discovery in the civil case to prevent the revelation of sen-
sitive information about the grand jury investigation.98 

Nevertheless, in White & Case, the law fi rms argued 
that an alignment of interest between the DOJ and private 
plaintiffs created incentives for the two to adopt a com-
mon strategy, either explicitly or implicitly, by which pri-
vate plaintiffs’ counsel could help the DOJ secure foreign 
documents. This supposed arrangement would expose 
defendants to greater risks in the government’s criminal 
proceedings and give the plaintiffs additional leverage in 
the civil suit. The argument is not persuasive. 

For one thing, reported examples of such “collusion” 
are utterly lacking. And that is not surprising. Criminal 
grand jury investigations are subject to stringent secrecy 
requirements.99 DOJ attorneys who conduct antitrust 
grand jury investigations know full-well that they have 
obligations of secrecy, that any breach would subject them 
to severe sanctions—not simply contempt of court, as 
provided in Fed. R. Crim. P. 6(e)(2), but also professional 
discipline and even criminal prosecution.100 

Moreover, the DOJ’s self-imposed confi dentiality 
policy covering information from leniency applicants bars 
disclosure even to foreign enforcement offi cials, as well as 
to private plaintiffs’ counsel in the United States, absent 
court order or applicant consent.101 In consequence, DOJ 
attorneys are notoriously closed-lipped in their dealings 
with counsel for private antitrust plaintiffs. The notion 
that the DOJ attorneys would be willing to fashion a 
common criminal-civil litigation strategy with plaintiffs’ 
counsel is unrealistic. The risk of exposure if they did is 
obvious. Furthermore, the increasingly frequent litigation 
between the DOJ and private plaintiffs’ counsel on mo-
tions to stay civil antitrust litigation highlights that this 
defense argument is divorced from reality.

Likewise contrived is the suggestion that plaintiffs’ 
counsel might craft “overbroad” document requests in 
an effort to amass from defendants material of value 

duly constituted grand jury, acting in the public interest, 
access to such material.85 The mission of a civil protective 
order is to avert “annoyance, embarrassment, oppression 
or undue burden or expense”86—not to protect against 
disclosure of criminal activity.

B. Control Over Foreign Documents

The “test for the production of documents is control, 
not location.”87 Thus, even documents located in foreign 
countries may be subject to production where in personam 
jurisdiction exists over the person “in possession or con-
trol of the material.”88

On this view, a grand jury subpoena may direct law 
fi rms in the United States to produce documents located 
in the United States that are in the fi rm’s custody and 
control.89 By the same token, it is not an exercise of extra-
territorial jurisdiction to seek documents in the custody 
and control of law fi rms in the United States, properly 
served with subpoenas in the country, simply because 
the documents at issue may have originated abroad.90

Given this specifi cally domestic focus, it is unlikely 
that issues related to international comity or foreign sov-
ereignty would arise. Equally, there is no need to consid-
er the availability of alternative means to obtain foreign-
sourced copies of the documents (like letters rogatory or 
treaty requests).91 

C. No Adverse Effect on Foreign Leniency Programs

The DOJ “has supported EU efforts to protect its 
confi dential leniency materials from disclosure in civil 
discovery because ‘harm to [a foreign] leniency program 
could result in harm to the Division’s ability to detect 
and successfully prosecute international cartels that 
target U.S. businesses and consumers[.]’”92 There is no 
reason to believe that the DOJ would “suddenly change 
its views on confi dentiality, impair [any foreign] leni-
ency program to the detriment of its own program, and 
jeopardize its close working relationship with” foreign 
sovereigns.93

D. No Effect on the Attorney-Client Privilege

Enforcing a grand jury subpoena against a law fi rm 
with custody and control of documents that have been 
produced in civil discovery cannot be said to have a chill-
ing effect on attorney-client privilege absent a showing of 
government bad faith or improper motive. The attorney-
client privilege applies only to information communicat-
ed in connection with a fi rm’s representation of a client.94 
It does not apply to documents prepared for business 
purposes, which relate to the underlying litigation, and 
which have been disclosed to civil plaintiffs in response 
to their discovery requests.95

The attorney-client privilege exists to protect com-
munications made in furtherance of legal advice by an 
attorney to a client. It does not exist to shield business 
documents from disclosure. Accordingly, a client’s trans-
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antitrust plaintiffs. The longer that cases go on, the more 
likely it becomes that witnesses will become unavailable 
and that their recollections will fade. Documents can be 
lost or otherwise cease to exist, and the litigation itself can 
grow stale. Unlike wine, litigation claims rarely improve 
with age.104 Thus, the challenge for plaintiffs’ counsel is to 
avoid having litigation anchored in a relatively rare, al-
beit possible, occurrence that increases the delay already 
prevalent in antitrust litigation.

B. Sand in the Civil Discovery Saddlebags

If the Ninth Circuit’s position in White & Case is the 
one that will apply to civil discovery, defendants prob-
ably will make increased efforts to delay commencement 
of discovery. Some delay is inherent in the justice system. 
DOJ grand jury investigations typically beget private civil 
actions, often class actions, and that in turn generally trig-
gers proceedings before the Judicial Panel on Multidistrict 
Litigation (“JPML”), which will eventually transfer all the 
related cases to a single district court for consolidated or 
coordinated pretrial proceedings.105 The JPML process 
itself will consume several months, and although private 
plaintiffs may seek discovery in their original cases before 
the JPML transfer, defendants will generally oppose any 
such effort. District courts awaiting action by the JPML 
are generally inclined against letting the discovery ship 
sail (and, indeed, tend to limit case proceedings gener-
ally). The prospect of the DOJ securing access to civil 
discovery, otherwise unavailable directly, will offer defen-
dants yet another ground to avoid pre-transfer discovery.

Once the JPML transfers the case, a new “consolidat-
ed amended complaint” tends to follow. The defense will 
make the virtually inevitable “Twiqbal” motion, a routine 
event in today’s world of antitrust litigation.106 But that 
fi ling does not necessarily assure a discovery stay in an-
titrust cases the way it does for securities cases under the 
Private Securities Litigation Reform Act.107 The Fourth 
and Ninth Circuits’ position, adopting a per se rule favor-
ing the grand jury subpoena, can be expected to translate 
into more defense resolve to seek discovery stays pending 
resolution of their motions to dismiss.108 

Where civil discovery appears likely to start, the 
DOJ has in recent years itself intervened in related civil 
antitrust litigation with increasing frequency to seek a 
discovery stay.109 Stay relief, the DOJ argues, is needed to 
preserve integrity of the grand jury investigation or of the 
criminal prosecution.110 Defendants often support (and 
almost never oppose) the DOJ stay motion. Indeed, defen-
dants have themselves sought discovery stays even when 
the DOJ has not.111 

Again, in view of the Fourth and Ninth Circuits’ posi-
tion, defendants may be expected to redouble their efforts 
to stay discovery in an attempt to make sure that civil 
document production does not get ahead of the document 
production to the grand jury and ahead of the grand jury 
investigation more generally. Insofar as the Fourth and 

beyond that sought by the grand jury. Defense counsel 
routinely object to civil document requests as overbroad. 
When they cannot make that position stick in subsequent 
meet-and-confer sessions, they show no hesitancy in liti-
gating the matter before the court. The district courts are 
well able to identify and deal with document requests 
that go beyond what a particular case requires. Antitrust 
cases are no different, and “overbroad” requests seek-
ing foreign documents are no more diffi cult to deal with 
than are those directed to U.S. documents. Indeed, the 
plaintiffs’ need to connect foreign documents to conduct 
actionable under U.S. antitrust law makes requests for 
foreign documents, if anything, more susceptible to ob-
jection on grounds of overbreadth than are their domestic 
document counterparts. And, at bottom, plaintiffs’ coun-
sel are not going to risk their credibility with the court by 
arguing for inappropriate document requests in the hope 
that they might prevail and that, eventually, the DOJ may 
be able to secure the materials produced. 

V. The Private Plaintiffs’ Perspective
Counsel representing individual private plaintiffs 

and those suing on behalf of a class seek a recovery for 
the victims of price-fi xing and other anticompetitive con-
duct. In pursuing recovery for injured persons, private 
plaintiffs and their counsel are aligned in interest with 
the DOJ in enforcing the antitrust laws.102 And the more 
success that the DOJ has in its criminal price-fi xing cases, 
the greater the damage recovery that private plaintiffs are 
likely to achieve. Accordingly, other things being equal, 
private plaintiffs benefi t if the DOJ is able to secure more, 
rather than less, information, and if that information 
helps the DOJ to successfully prosecute price-fi xers.103 
Specifi cally here, private plaintiffs can be expected to 
benefi t if the DOJ can obtain discovery from a civil an-
titrust case, which the DOJ might otherwise have more 
diffi culty securing through grand jury subpoenas or 
other appropriate criminal law methods, for use in its 
prosecution.

The rub, however, is in the qualifi er “other things 
being equal.” They rarely are. There are indirect or collat-
eral effects that can be expected if the DOJ is able to use 
grand jury subpoenas to obtain civil discovery where the 
underlying documents themselves might not be subject 
to subpoena but for their production in the related civil 
litigation. These effects suggest that private plaintiffs may 
fi nd neutrality to be the most desirable position. 

A. Civil Discovery in the Lead?

In the White & Case litigation, the civil discovery, in 
effect, got out ahead of aspects of the criminal investiga-
tion. This circumstance is not common, but as the case 
refl ects, also not impossible. Given the Ninth Circuit’s 
ruling, defendants can be expected to do what they can 
to make this uncommon circumstance even more infre-
quent. These defense efforts, in turn, will likely delay dis-
covery and case progress generally—not a good thing for 
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the case, just as if the production were housed on a com-
puter in the U.S. offi ces of plaintiffs’ counsel. 

Therefore, increased discovery disputes over whether 
defendants will be required to produce foreign docu-
ments, and, if so, under what terms and conditions, can 
be expected. As noted earlier, under prevailing law, once 
the civil antitrust court has jurisdiction over a party, the 
court has authority to direct document production in the 
case, regardless of whether the documents are ordinarily 
located in this country or abroad.114 And the court can 
back up its order by imposing sanctions on a non-compli-
ant litigant, including the ultimate sanction of entering a 
judgment by default.115 For this reason, while retaining 
foreign documents abroad may help defendants keep 
them out of the DOJ’s criminal reach, the civil plaintiffs 
will likely challenge such action, and a defendant who 
opts for this alternative faces potentially serious conse-
quences in the civil litigation. 

D. More Protection in the Protective Order?
Creative defense attorneys may seek to secure lan-

guage in the protective order, either with the consent 
of plaintiffs’ counsel or in litigated proceedings, which 
may improve their position in objecting to a grand jury 
subpoena. The parties in the case underlying the Fourth 
Circuit’s ruling took steps in that direction, but they were 
unsuccessful.116

There are, however, other federal circuits where the 
Courts of Appeals have expressed more willingness to 
take account of a civil protective order than the Ninth and 
Fourth Circuits have shown. Thus, there may be provi-
sions that defense counsel could suggest, which plaintiffs’ 
counsel might fi nd acceptable because they do not jeop-
ardize their entitlement to the foreign documents sought. 
Like many things, the devil is in the details.

Thus, in summary, the alignment of interest between 
private plaintiffs’ counsel and the DOJ suggests that 
plaintiffs’ counsel should welcome the White & Case rul-
ing. The decision will be a mixed blessing, however, if it 
enables defendants in civil antitrust litigation to prevail 
on arguments that either constrict the discovery of foreign 
documents altogether or lengthen the time needed for 
discovery and eventual case resolution. 

VI. Conclusion
Parallel criminal and civil antitrust proceedings are 

regular occurrences today, and that state of affairs is un-
likely to change. There will, in consequence, be circum-
stances where the interests in criminal enforcement clash 
with those in civil enforcement. When the authority of 
the grand jury to subpoena evidence bumps up against 
a protective order in civil litigation designed to promote 
discovery, one or the other will need to give way. This is, 
at bottom, a policy decision where weighty considerations 
on each side cry out for recognition. Either Congress or, 
more likely, the Supreme Court will eventually make the 
choice.

Ninth Circuit rulings increase the willingness of district 
courts to stay civil discovery, that will mean that civil 
antitrust cases, often lengthy litigations, will take even 
longer to resolve—a circumstance that does not benefi t 
private plaintiffs. Discovery stays are not the stuff from 
which antitrust settlements tend to be forged.

Antitrust grand jury investigations, along with the 
criminal prosecutions that may result, can take years to 
conclude. While district court judges may be willing to 
stay civil discovery to give the DOJ’s criminal proceed-
ings breathing space, there are civil dockets to be man-
aged as well, and case law counsels against stopping civil 
antitrust litigation until the criminal proceedings fi rst 
conclude.112 There will, therefore, come a point where the 
stay ends, and the civil discovery moves forward. The 
civil plaintiffs often seek documents that go beyond that 
which the defense side produces to the grand jury. Espe-
cially where international cartels are concerned, the civil 
plaintiffs may seek documents located abroad, which the 
DOJ did not seek, or if it did, was unable to obtain.

C. Standing Pat

The Fourth and Ninth Circuit rulings will challenge 
defense counsel to avoid a recurrence of the situation that 
produced subpoenas to U.S. law fi rms representing par-
ties in the White & Case litigation. But document produc-
tion is particularly valuable to civil plaintiffs, who—un-
like the DOJ—cannot secure witness testimony early on 
by granting criminal amnesty or testimonial immunity. 
Counsel for the civil plaintiffs, however, are unlikely to 
forgo discovery of foreign documents unless defendants 
offer something signifi cantly benefi cial in exchange—and 
it is hard to imagine just what that could be. So, instead, 
defense counsel may seek to avoid bringing the foreign 
documents (or copies of them) into the United States, 
arguing to plaintiffs’ counsel that they should review the 
materials abroad.113 Again, however, plaintiffs’ counsel 
are unlikely to agree to incur the cost and inconvenience 
of overseas travel unless the defendants offer something 
in return. Even the defendants’ agreement to pay the ex-
pense—itself unlikely—would not seem suffi cient to in-
duce plaintiffs’ counsel to review documents abroad. But 
let us assume, for discussion’s sake, that overseas review 
might be feasible. 

Document review is one thing. Producing copies of 
the documents to the plaintiffs who wish to use them in 
pursuing the litigation itself is quite another. The docu-
ments that the plaintiffs are entitled to under federal 
discovery rules cannot be housed abroad when the at-
torneys who need to use the materials, and the court to 
which they may be furnished, are located in the United 
States. Nor is it realistic to suggest that the foreign docu-
ments could be maintained in electronic form on a server 
abroad, with plaintiffs’ counsel given web-based access. 
Plaintiffs’ counsel are unlikely to accept online access if 
they cannot download materials and use them fully in 
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7. See generally ABA GRAND JURY HANDBOOK, supra note 3, at 47, 
279–80, 293. This practice, however, apparently is undergoing 
DOJ review in view of recent antitrust litigation where an indicted 
company argued that foreign documents “voluntarily” produced 
to the grand jury were inadmissible at trial under Rule 410 of the 
Federal Rules of Evidence, which excludes, among other things, 
plea negotiation statements. See Tr. of Proceedings at 6-7, 26-54, 
United States v. Homy Hong-Ming Hsu (N.D. Cal. Sept. 10, 2012) 
(No. C 11-488).

8. MLATs are treaties that “‘provide for bilateral, mutual assistance 
in the gathering of legal evidence for use by the requesting state in 
criminal investigations and proceedings.’” In re Trade Secrets, supra 
note 6, 646 F.3d at 165; see also ABA GRAND JURY HANDBOOK, supra 
note 3, at 262–66, 280.

9. “A letter rogatory is a request from a judge in the United States 
to the judiciary of a foreign country requesting the performance 
of an act which, if done without the sanction of the foreign court, 
would constitute a violation of that country’s sovereignty.” United 
States Dep’t of Justice, Criminal Resource Manual § 275, available at 
http://www.justice.gov/usao/eousa/foia_reading_room/usam/
title9/crm00000.htm [hereinafter DOJ CRM]; see also ABA GRAND 
JURY HANDBOOK, supra note 3, at 280–82.
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in the habeas proceeding to circumvent the more limited discovery 
available in criminal prosecutions”).

61. See Trade Secrets, supra note 6, 646 F.3d at 166–67; White & Case, 
supra note 2, 627 F.3d at 1144.

62. See Brief of Amici Curiae Chamber of Commerce of the United 
States of America and DRI—the Voice of the Defense Bar in 
Support of Petitioner at 8-9, White & Case II, supra note 2.

63. Id. (emphasis added).

64. See generally id. (“If the Ninth Circuit’s per se rule is allowed to 
stand, DOJ will have a method, not requiring explicit collusion with 
any other party, of rendering nugatory our country’s obligations to 
other nations with respect to obtaining documents located abroad 
during criminal investigations. This circumvention is particularly 
problematic where, as here, an announcement of a grand jury 
investigation—not unexpectedly—gives rise to the civil actions.” 
(emphasis added)). 

65. See White v. Mapco Gas Prods., Inc., 116 F.R.D. 498, 503 (E.D. Ark. 
1987) (granting a motion for a stay in a civil antitrust action 
pending a grand jury investigation partially because “by allowing 
civil discovery, litigants might have an opportunity to circumvent 
the more restrictive rules of criminal discovery to obtain 
information that they would not otherwise be entitled to for use in 
a criminal suit”); see also Cmty. Sav. & Loan, supra note 15, 836 F.2d 
at 1476; WRIGHT, supra note 60, at § 2040.

66. See, e.g., Pet. for a Writ of Certiorari at 34–37, White & Case II, supra 
note 2, 131 S. Ct. 3061 [hereinafter Pet. for a Writ of Certiorari]; Br. 
of Amicus Curiae Japan Competition Law Forum in Supp. of Pet. 
for a Writ of Certiorari at 12–14, White & Case II, supra note 2, 131 S. 
Ct. 3061 [hereinafter Japan Competition Law Forum Amicus Brief].

67. Japan Competition Law Forum Amicus Brief, supra note 66, at 
13-14.

68. Id. at 14; see also Pet. for a Writ of Certiorari, supra note 66, at 34-37.

69. See generally David S. Rudolph & Thomas K. Maher, The Attorney 
Subpoena: You Are Hereby Commanded to Betray Your Client, 1 CRIM. 
JUST. 15 (1986) (discussing the effects of subpoenaing attorneys).

70. See Gertzman & Beha, supra note 10, at 8 (“The principle that a 
client’s documents are not privileged in the hands of counsel 
and the teaching of Fisher that documents are privileged from 
disclosure in the hands of a client remain privileged in the hands 
of counsel are in confl ict in the context of government efforts to 
seek discovery from an attorney of his non-U.S. client’s overseas 
documents.”).

71. See, e.g., Roach, supra note 32, 138 F.3d at 444-45; Ajit V. Pai, Should 
a Grand Jury Subpoena Override a District Court’s Protective Order?, 
64 U. CHI. L. REV. 317 (1997) (arguing for a presumption in favor 
of the subpoena); Ninth Circuit Holds that Grand Jury Can Subpoena 
Protected Foreign Documents, 124 HARV. L. REV. 2099 (2011).

72. See Grand Jury, supra note 32, 286 F.3d at 162 (“Such a rigid test 
ignores ‘idiosyncratic circumstances’”) (quoting Roach, supra note 
32, 138 F.3d at 445).

73. Eastern, supra note 43, 945 F.2d at 1224 (quoting Martindell, supra 
note 43, 594 F.2d at 295 (quotation marks omitted)).

74. Martindell, supra note 43, 594 F.2d at 295-96 (“Unless a valid 
Rule 26(c) protective order is to be fully and fairly enforceable, 
witnesses relying upon such orders will be inhibited from 
giving essential testimony in civil litigation, thus undermining 
a procedural system that has been successfully developed over 
the years for disposition of civil differences.”); see also Eastern, 
supra note 43, 945 F.2d at 1222, 1225 (noting that the parties in the 
bankruptcy proceeding had expressed to the examiner “that they 
would not voluntarily produce documents or witnesses unless the 
information obtained would be kept confi dential and used only in 
the bankruptcy proceeding”). 

75. Supra note 2, 627 F.3d at 1143. 

76. Brief for the United States in Opp’n to Writ of Certiorari at 16–27, 
White & Case II, supra note 2, 131 S. Ct. 3061 [hereinafter White & 
Case II DOJ Brief].

44. Eastern, supra note 43, 945 F.2d at 1224-25; see also In re Teligent, 
Inc., 640 F.3d 53, 59 (2d Cir. 2011) (noting that “once a protective 
order has been entered and relied upon, ‘it can only be modifi ed 
if an extraordinary circumstance or compelling need warrants the 
requested modifi cation’” (quoting FDIC v. Ernst & Ernst, 677 F.2d 
230, 232 (2d Cir. 1982)) (quotation marks omitted).

45. Martindell, 594 F.2d at 295-96 (quoting FED. R. CIV. P. 1) (citations 
omitted).

46. Martindell, 594 F.2d at 296 n.7.

47. See Palmieri v. New York, 779 F.2d 861, 866 (2d Cir. 1985).

48. Id. 

49. Id. at 865.

50. Id. at 866.

51. President Lincoln, before he was elected, relied on this maxim 
in his October 13, 1858 debate with Senator Stephen Douglas. 3 
COLLECTED WORKS OF ABRAHAM LINCOLN 279 (Roy P. Basler et al. 
eds., Abraham Lincoln Association 1953), available at http://quod.
lib.umich.edu/l/lincoln/.

52. Courts that enforce grand jury subpoenas for sealed foreign 
documents effectively allow the government an end run around 
the grand jury’s “geographical limits.” See Flat Panel Statement 
of Reasoning, supra note 2, at 2 (“The Special Master found that 
the DOJ’s request for all civil discovery would expand the DOJ’s 
subpoena power beyond its current geographical limits.”); see also 
28 U.S.C. § 1783 (2011); FED. R. CRIM. P. 17(e)(2) (2011); Flat Panel 
United States’ Reply, supra note 11, at 3 (conceding that “[m]ost 
of the companies and individuals under investigation are located 
overseas, outside the reach of the grand jury”).

53. See Sarei v. Rio Tinto, PLC, 487 F.3d 1193, 1211 (9th Cir. 2007) 
(“Under the international comity doctrine, courts sometimes defer 
to the laws or interests of a foreign country and decline to exercise 
jurisdiction that is otherwise properly asserted.”) (emphasis added).

54. See, e.g., Trade Secrets, supra note 6, 646 F.3d at 162 (noting that the 
protective order at issue specifi cally “provided for the eventuality 
that one of the parties and/or the protected material might be 
the subject of a subpoena”); Cmty. Sav. & Loan, supra note 15, 836 
F.2d at 1469 (noting that the protective order at issue protected the 
deposition transcripts from, among others, “any state or federal 
investigating agency or authority”).

55. Cf., e.g., United States v. Curtiss-Wright Export Corp., 299 U.S. 
304, 319 (1936) (“The President is the sole organ of the nation 
in its external relations, and its sole representative with foreign 
nations.”).

56. See, e.g., In re Grand Jury Proceedings The Bank of Nova Scotia, 
722 F.2d 657, 658 (11th Cir. 1983) (remanding on grounds that 
“the enforcement of such subpoenas requires the balancing of 
many factors including the national interests of the countries 
involved”); see also Minpeco S.A. v. Conticommodity Servs., Inc., 116 
F.R.D. 517, 521 (S.D.N.Y. 1987) (“The Court of Appeals in the more 
recent cases has consistently considered foreign law implications 
in reviewing both orders to compel and orders imposing 
sanctions.”).

57. See DOJ CRM, supra note 9, at §§ 267, 274–78.

58. See Flat Panel Statement of Reasoning, supra note 2, at 3.

59. See, e.g., Trade Secrets, supra note 6, 646 F.3d at 163, 167 
(acknowledging that Company 2 had disclosed the terms of the 
protective order to the government so that it could use the same 
language to subpoena the exact documents that were protected, 
but ultimately affi rming the lower court’s fi nding that “there was 
no evidence that Company 2 engaged in discovery in the Civil 
Litigation at the behest of the government”).

60. Id. at 166 (internal quotation marks omitted); see also 8B CHARLES 
ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2040 
(3d ed. 2011) [hereinafter WRIGHT]; Osband v. Woodford, 290 F.3d 
1036, 1042 (9th Cir. 2002) (affi rming the denial of a motion to 
reconsider a protective order that was “designed to ensure that 
the prosecution on retrial [would] not use the discovery permitted 
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atr/public/speeches/206479.htm (“Comity—a certain degree of 
trust in each other’s systems—…will become even more important 
as antitrust enforcement regimes spread around our shrinking 
world.”).

94. See Fisher v. United States, 425 U.S. 391, 403 (1976) (“Confi dential 
disclosures by a client… made in order to obtain legal assistance 
are privileged.”).

95. White & Case II DOJ Brief, supra note 76, at 27–28; see In re Thirteen 
Grand Jury Subpoenas to Angelo D’Acunto for the Prod. of Documents, 
Nos. CV-88-1226, CV-88-1225, 1988 U.S. Dist. LEXIS 9271, at *2 
(E.D.N.Y. Apr. 17, 1988) (Privilege requires that the “content” of 
subpoenaed documents in law fi rm’s possession must “contain…
confi dential communications made for the purpose of obtaining 
legal advice[.]”).

96. See, e.g., Colton v. United States, 306 F.2d 633, 639 (2nd Cir. 1962) 
(“Insofar as the papers include pre-existing documents and 
fi nancial records not prepared by the [clients] for the purpose of 
communicating with their lawyers in confi dence, their contents 
have acquired no special protection from the simple fact of being 
turned over to an attorney. It is only if the client could have 
refused to produce such papers that the attorney may do so when 
they have passed into his possession.”), cert. denied, 371 U.S. 951 
(1963). See also Fisher, supra note 94, 425 U.S. at 403-04 (1976).

97. White & Case II DOJ Brief, supra note 76, at 20 (“Despite the 
frequency of such parallel litigation, the question presented here 
[concerning a grand jury subpoena calling for the production of 
material covered by a civil protective order] rarely arises.”).

98. Williams, supra note 4, 995 F.2d at 1018 n.11 (11th Cir. 1993); see also 
Cmty. Sav. & Loan, supra note 15, 836 F.2d at 1477 (4th Cir. 1988).

99. See generally FED. R. CRIM. P. 6(e).

100. See 18 U.S.C. § 1905 (2008) (the federal Trade Secrets Act, which 
subjects federal offi cials to criminal prosecution for unlawful 
disclosure).

101. UNITED STATES DEP’T OF JUSTICE, ANTITRUST DIVISION MANUAL, at 
III-18 (4th ed. July 2009), available at http://www.justice.gov/atr/
public/divisionmanual/chapter3.pdf.

102. See, e.g., Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 129 (1986) 
(“Effective enforcement of the antitrust laws has always depended 
largely on the work of private attorney generals, for whom 
Congress made special provision in the Clayton Act itself.”); 
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 131 (1969) 
(private antitrust actions are integral to the Congressional scheme 
to further “the high purpose of enforcing the antitrust laws”). 

103. Under 15 U.S.C. § 16(a), a favorable fi nal judgment in an antitrust 
action by the United States affords private plaintiffs the benefi t 
of a prima facie estoppel effect. Also, a guilty plea will likely be 
admissible in civil litigation as an admission of a party opponent. 
See, e.g., United States v. Reed, 227 F.3d 763, 770 (7th Cir. 2000); FED. 
R. EVID. 801(d)(2). A judgment of conviction either on a plea or 
after trial will have conclusive effect as to, at least those matters 
actually litigated, and perhaps those that could have been litigated 
as well. See generally New York v. Julius Nasso Concrete Corp., 202 
F.3d 82, 86 (2d Cir. 2000) (a jury verdict in the DOJ’s prior criminal 
antitrust case had “preclusive effect” in a later related civil action); 
In re Raiford, 695 F.2d 521, 523 (11th Cir. 1983) (citing authorities); 
cf. Parklane Hoisery Co. v. Shore, 439 U.S. 322, 326-33 (1979) (a 
fi nding in a prior action by the SEC that the defendant violated the 
securities laws foreclosed the defendant from disputing the facts 
forming the basis of the violation in a subsequent private securities 
action).

104. See, e.g., Pagtalunan v. Galaza, 291 F.3d 639, 643 (9th Cir. 2002) 
(“Unnecessary delay inherently increases the risk that witnesses’ 
memories will fade and evidence will become stale.”); Abraham v. 
Aquilone, No. 11 Civ. 5947 (KBF), 2012 U.S. Dist. LEXIS 70205, at 
*6 (S.D.N.Y. May 15, 2012) (noting the risk that witness memories 
fade over time).

105. See generally 28 U.S.C. § 1407 (1976).

77. See generally id.

78. Branzburg v. Hayes, 408 U.S. 665, 688 (1972).

79. United States v. Calandra, 414 U.S. 338, 343 (1974).

80. Branzburg, 408 U.S. at 688, 701.

81. See United States v. Williams, 504 U.S. 36, 50 (1992).

82. Cmty. Sav. & Loan, supra note 15, 836 F.2d. at 1475.

83. See United States v. Borden Co., 347 U.S. 514, 518 (1954) (private 
litigants merely “supplement[] government enforcement of the 
antitrust laws”). 

84. Williams, supra note 4, 995 F.2d at 1017. Less convincingly, the 
DOJ also argued that permitting a protective order to block 
a grand jury subpoena would amount to an effort to create a 
“de facto immunity,” which would subvert the power of the 
Executive Branch, whose sole prerogative it is to grant immunity. 
See, e.g., Cmty. Sav. & Loan, supra note 15, 836 F.2d at 1475. The 
argument is less convincing because enforcing the protective 
order does not preclude the grand jury from indicting any person 
under investigation, but merely limits the evidence on which 
to base the indictment and from which to prove the charge at 
trial. This circumstance is no different than it would be if there 
were no related civil litigation at all, and, in consequence, no 
foreign documents located in the United States available to 
be subpoenaed. One district court recently rejected the DOJ’s 
“immunity” argument. In re Aftermarket Auto. Lighting Products 
Antitrust Litig., No. 09-MDL- 2007 GW(PJWx) (C.D. Cal. June 21, 
2012) (No. 470 at 9 n.7) (granting motion to vacate stay).

85. See Branzburg, 408 U.S. at 696 (efforts to “conceal information 
relevant to commission of crime have very little to recommend 
them from the standpoint of public policy”); cf. Martindell, 
supra note 43, 594 F.2d at 297 n.8 (diffi cult to justify relying on a 
protective order to shield “pre-existing documents from disclosure 
to the Government,” even more so than giving “no testimony at 
all” in reliance on the Fifth Amendment).

86. FED. R. CIV. P. 26(c)(1).

87. In re Grand Jury Subpoena Directed to Marc Rich & Co., A.G., 707 F.2d 
663, 667 (2d Cir. 1983).

88. In re Grand Jury Subpoena addressed to First Nat’l City Bank, 396 F.2d 
897, 900-01 (2d Cir. 1968).

89. See White & Case, supra note 2, 627 F.3d at 1144 (“No authority 
forbids the government from closing its grip on what lies within 
the jurisdiction of the grand jury.”).

90. See Trade Secrets, supra note 6, 646 F.3d at 166 (where subpoenaed 
documents “were already located in the United States…[,]” 
the government had not unreasonably circumvented mutual 
assistance treaty or geographical limits on subpoena power).

91. White & Case II DOJ Brief, supra note 76, at 24; see Trade Secrets, 
supra note 6, 646 F.3d at 165.

92. White & Case II DOJ Brief, supra note 76, at 26 (quoting In re: 
Flat Glass Antitrust Litigation (II), No. 08-mc-180 (W.D. Pa. Oct. 
8, 2009) (No. 200) (“Confi dentiality is one of the hallmarks 
of leniency programs, and a lack of confi dentiality is a major 
disincentive to leniency applications”)); see also ORG. FOR ECON. 
CO-OPERATION AND DEV., HARD CORE CARTELS: THIRD REPORT ON 
THE IMPLEMENTATION OF THE 1998 RECOMMENDATION, at 35 (2005) 
(in leniency context, establishing “Best Practices” to safeguard 
confi dential business information from unauthorized disclosure) 
available at http://www.oecd.org/competition/cartels/2752129.
pdf.

93. White & Case II DOJ Brief, supra note 76, at 26; see also Brief for the 
United States as Amicus Curiae Supporting Petitioners, F. Hoffman-
La Roche Ltd. v. Empagran, S.A., 542 U.S. 155 (2004) (No. 03-724), at 
22 (effective enforcement requires “coordination of investigative 
strategies” across multinational agencies, and such “cooperative 
relationships depend on mutual good will and reciprocity”); 
Ass’t Att’y Gen’l R. Hewitt Pate, Current Issues in International 
Antitrust Enforcement, Remarks Before the Fordham Corporate 
Law Institute (Oct. 7, 2004), available at http://www.justice.gov/
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Litig., No. 3:03MD1568 (AVC) (D. Conn. fi led Oct. 21, 2004) (No. 
91) (staying discovery of documents not previously produced to 
the grand jury).

112. See Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 52 
(1912) (“[a]n imperative rule that the civil [antitrust] suit must 
await the trial of the criminal action might result in injustice or 
take from the statute a great deal of its power”); Keating v. Offi ce 
of Thrift Supervision, 45 F.3d 322, 326 (9th Cir. 1995) (“Not only is 
it permissible to conduct a civil proceeding at the same time as a 
related criminal proceeding, even if that necessitates invocation of 
the Fifth Amendment privilege, but it is even permissible for the 
trier of fact to draw adverse inferences from the invocation of the 
Fifth Amendment in a civil proceeding.”).

113. See Pet. for a Writ of Certiorari, supra note 66, at 15–16.

114. See supra Section II.A. 

115. See, e.g., Nat’l Hockey League v. Metro. Hockey Club, 427 U.S. 639 
(1976) (per curiam).

116. Trade Secrets, supra note 6, 646 F.3d 159.

106. See Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal, 
556 U.S. 662 (2009).

107. See 15 U.S.C. §§ 77z-1(b), 78u-4(b)(3)(B) (1998).

108. Cf. In re Processed Egg Prods. Antitrust Litig., No. 2:08-md-02002 
(E.D. Pa. Dec. 12, 2008) (No. 3) (discovery stayed in initial case 
management order).

109. See, e.g., Flat Panel, supra note 2, (N.D. Cal. fi led Sept. 25, 2007) 
(granting DOJ stay motion); Bradley S. Lui, Eugene Illovsky & 
Jacqueline Bos, Increased DOJ Intervention to Stay Discovery in Civil 
Antitrust Litigation, 8 ABA ANTITRUST LITIGATOR 1 (Spring 2009).

110. See, e.g., In Re: Aftermarket Auto. Lighting Prods. Antitrust Litig., 
No. 2:09-ml-02007-GW-PJW (C.D. Cal. fi led Jan. 12, 2012 and July 
16, 2012) (Nos. 424 and 474) (granting, and thereafter declining to 
extend, a post-indictment stay) and (C.D. Cal. fi led Apr. 4, 2009) 
(No. 54) (granting a stay during the grand jury investigation).

111. See, e.g., In re Graphics Processing Units Antitrust Litig., No. M:07-
cv-01826-WHA (N.D. Cal. fi led July 24, 2007) (No. 174) (staying 
discovery on motion by defendants under criminal investigation 
by Antitrust Division); In re: Parcel Tanker Shipping Svc. Antitrust 
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Representing the Personal
Injury Plaintiff in New York**

From the NYSBA Book Store

Get the Information Edge 
NEW YORK STATE BAR ASSOCIATION
1.800.582.2452    www.nysba.org/pubs
Mention Code: PUB2071N

Covering the many facets of plaintiffs personal injury practice, this 
practice guide addresses investigation of the case, the substantive 
law of personal injury practice, the automobile negligence case, liens, 
insurance law, pleadings, discovery, trial techniques, and more. 

Representing the Personal Injury Plaintiff in New York is a practical 
reference guide to the many facets of personal injury practice. The 
author offers practical advice on the client interview; evaluating the 
case; retainer requirements; contingency fees; liens; and investigating
the case, including how to find and preserve evidence. Coverage 
of the substantive law includes common law theories as well as 
statutory causes of action.

The 2013–2014 release is current through the 2013 New York 
legislative session and is even more valuable with the inclusion 
of Forms on CD.

**The titles included in the NEW YORK LAWYERS’ PRACTICAL SKILLS SERIEs are also 
available as segments of the New York Lawyer’s Deskbook and Formbook, a seven-
volume set that covers 27 areas of practice. The list price for all seven volumes 
of the Deskbook and Formbook is $750.

Author
Patrick J. Higgins, Esq.
Powers & Santola, LLP, Albany, NY

PRODUCT INFO AND PRICES*
2013-2014 / 454 pp., softbound 
PN: 4191913

NYSBA Members $110
Non-members $125

Order multiple titles to take advantage of our low flat 
rate shipping charge of $5.95 per order, regardless of 
the number of items shipped. $5.95 shipping and 
handling offer applies to orders shipped within the 
continental U.S. Shipping and handling charges for 
orders shipped outside the continental U.S. will be 
based on destination and added to your total.

*Discount good until February 1, 2014

Section 
Members get 

20% 
discount*

with coupon code 
PUB2071N
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