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Carl Howard

As I write my Outgoing 
Message my term as Chair has 
expired. I thoroughly enjoyed 
working for this wonderful 
Section and urge others to ac-
cept the honor should it be 
offered. It is a lot of time and 
effort, but the experience and 
rewards make it worthwhile. 
You will work with similarly 
motivated and dedicated fel-
low offi cers willing to devote 
four short years to the effort. 
I am the last of the fi ve-year offi cers (an important trivia 
answer that, no doubt, will surface in future NYSBA 
crossword puzzles). In my case I want to thank my fellow 
offi cers, First Vice-Chair Kevin Reilly, Treasurer Terresa 
Bakner, and Secretary Michael Lesser. As I step aside (and 

Message from the
O utgoing Chair

Kevin Reilly

Message from the 
Incoming Chair

First, I wanted to commend 
the Outgoing Chair, Carl How-
ard, for his successful year. I es-
pecially enjoyed the Fall Meet-
ing in beautiful Lake Placid. As 
I write this column, I am happy 
to report that the state of the 
Section is good, although sub-
ject to some challenges which 
we are taking in hand. I am 
joined in the Cabinet by offi cers 
who not only have deep Section 
experience but who also bring 
considerable legal experience 
from a variety of backgrounds to the task. Our Vice-Chair 
Terresa Bakner, of Whiteman Osterman & Hanna, brings to 
the table a ready knowledge of current environmental is-
sues from the perspective of a practicing lawyer who repre-

(continued on page 2) (continued on page 3) 
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gridlock in Washington. Dealing with this 
political reality, President Obama’s June 
climate action plan lays out achievable 
actions that would deliver real progress. 
He will use his executive powers to re-
quire reductions in the amount of carbon 
dioxide emitted by the nation’s power 
plants and spur increased investment in 
clean energy technology, which is inargu-
ably the path we must follow to ensure 
a strong economy along with a livable 
climate.

I agree. So, while the Republican Party is obstruct-
ing any legislation favorable to moving away from fossil 
fuels and toward sustainable energy, it is heartening to 
hear such clear statements from my former bosses. And 
yet, when climate change was fi rst accepted as a concern 
by the majority (63%) of those surveyed in 1989, twenty-
fi ve years later guess what percentage of those surveyed 
thought it was a problem? Seventy percent? Sixty-fi ve? 
Try fi fty-eight! Fifty-eight! While the science continues to 
present the reality of climate change into a proven fact, 
the forces manufacturing doubt, based on nothing but 
empty propaganda, dangerous, irresponsible propagan-
da, have been winning. Astounding.

The most recent report of the Intergovernmental 
Panel on Climate Change states in the strongest language 
they have used to date that it is 95% to 100% confi dent 
that human activity is the primary infl uence on planetary 
warming. As the world’s leading scientists continue to 
issue increasingly clear statements, together with the 
steady bombardment of record weather-related warm 
spells, draughts, fi res, fl oods, storms, and other disasters, 
more and more people get the message that this is real 
and we have to deal with it. And so there remains hope 
that our elected offi cials will feel the heat and enact the 
kind of legislation we need (i.e., a carbon tax).

One important action we can all undertake was not 
mentioned in the Questionnaire and that is to divest en-
tirely from any holding we may have in any company in-
volved in the use or production of fossil fuels. Many col-
leges and universities and other responsible bodies have 
taken this important step. In fact, the divestiture move-
ment has gained traction on over 300 college campuses. 
Six of these institutions—San Francisco State University 
Foundation, Hampshire College, Unity College, Sterling 
College, College of the Atlantic, and Green Mountain 
College—have announced plans to divest. Others have 
divested, too, including cities such as Seattle, San Fran-
cisco, Providence, and a church (The United Church of 
Christ). I would like to have our Section formally request 
that NYSBA divest and I hereby extend the idea and the 

join as Co-Chair the Global Climate Change Committee 
with Michael Gerrard, Ginny Robbins and Kevin Healy) 
all the offi cers move up a step and Kevin becomes the 
new Chair, while Laurie Silberfeld joins the Cabinet as 
Secretary. We are in good and capable hands.

I have spent a good deal of my time as Chair focused 
on the threat of climate change. Together with Megan 
Brillault and Kristen Wilson of the Pollution Preven-
tion Committee (P2), I developed a Questionnaire and I 
asked you all to complete it. About 1% of you did so (109 
of approximately 1,100). I shared with you all via email 
the results of that survey. I was heartened to hear back 
from so many of you that you share my concern about 
climate change and that you were doing what you could 
to reduce your carbon footprint. My message was that we 
must fi ght this threat on every front. We must do what 
we can as individuals every minute of every day and 
the Questionnaire was designed to help highlight all the 
things we do every day that have carbon implications. 
Once we have taken the threat and the fi ght to heart we 
are more likely to advance the political representatives 
who share our values who will promote and enact the 
legislation we need but are not getting. Politicians follow, 
they do not lead. We need to lead and many of us are do-
ing so and must continue to do so until we succeed.

Recently, there have been some encouraging devel-
opments. The four most recent EPA Administrators ap-
pointed by Republican Presidents, William Ruckelshaus 
(twice), Lee Thomas, William Reilly, and Christine Whit-
man, jointly published an opinion piece in the New York 
Times (Aug. 2, 2013) in which they said, “There is no lon-
ger any credible scientifi c debate about the basic facts: our 
world continues to warm, with the last decade the hottest 
in modern records, and the deep ocean warming faster 
than the earth’s atmosphere. Sea level is rising. Arctic Sea 
ice is melting years faster than projected.”

Given the intransigence of the Republican Party in 
Washington, this is no small statement. And as an EPA 
employee nearing three decades of service, I am proud 
of my Agency and the good work we do. Many of our 
regulations and programs have been challenged in court 
but what has emerged is the most effective enforcement 
program in the world, and our air, water and natural re-
sources, human health and the environment are the better 
for it. Now we likely will enter a much bigger battle as 
we move, out of necessity, toward the regulation of green-
house gases.

The former Administrators went on to say:

a market-based approach, like a carbon 
tax, would be the best path to reduc-
ing greenhouse-gas emissions, but that 
is unachievable in the current political 

Message from the Outgoing Chair
(Continued from page 1)
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followed by an increasingly expensive lunch on Friday, is 
being reconsidered. Because Lori Nicoll of the Bar Associa-
tion’s Meetings Department negotiated a favorable deal 
for January 2014, fi nal decisions can be deferred, but only 
temporarily since the present arrangement is a one-off. We 
will have to tackle the economics of 2015’s Annual Meeting 
before the close of this year. Members may be aware that a 
major hurdle has been the status of the Bar Association as a 
lobbyist, which imposes on it, and on us, onerous rules that 
effectively ended our prior arrangement whereby Pros-
kauer Rose hosted our Thursday evening events for several 
years. The result has been that the cocktail reception and 
the accompanying business meeting recently have been 
venued in the hotel, under the umbrella of the Bar meet-
ing, as contrasted with a private event which government 
lawyers attend. The costs have proven to be exorbitant, not 
easy to control, and in just the past couple of years, increas-
ingly hard to justify. Alternatives are being explored. Simi-
larly, we are considering alternatives to the Friday lunch 
and the accompanying program, and how and where we 
conduct the Executive Committee meeting. This is only 
in the discussion phase, but the economics of the meeting 
have to be faced. On the revenue side, membership, and 
the correlating dues, is a signifi cant variable. The better we 
are at retaining members, and in fi nding new members, the 
more likely it will be given a high priority.

Also under continuing review will be our committee 
structure and operations. Committees are the backbone 
of our Section. Given the very eclectic nature of environ-
mental law, we have numerous committees which feature 
a wide array of subject areas and which invite contribu-
tions from lawyers in many walks of life. That our Section 
has long been comprised of members enjoying a variety 
of professional backgrounds and intellectual interests also 
refl ects the nature of the fi eld. The combination of talented 
members and legal diversity has allowed a vibrant com-
mittee structure to fl ourish, which, in turn, has effectively 
served as a gateway to new members. Hence, it is critical 
to our Section’s dynamism, relevance, and our efforts to 
retain and attract membership, that our committees stand 
out in what seems to be an increasingly competitive world 
where bar groups are vying for a shrinking base of lawyers 
who are professionally active outside of the offi ce. Many 
legislative initiatives over the years started with our com-
mittees, which enhanced the relevance of the Section, that 
relevance being an attraction for newly minted lawyers; 
new members can be enticed into deeper Section involve-
ment by offering them responsibilities in committee ac-
tivities. New members, of course, deepen our talent pool 
and they often have the enthusiasm of youth, while their 
dues are also welcomed. Some committees are perenni-
ally productive, while others, likely refl ecting the transient 
topicality of their subject areas, occasionally seem to be in 
search of a mission. We hope to fi nd ways to facilitate the 

sents a wide variety of clients. Mike Lesser, formerly of the 
Department of Environmental Protection where he super-
vised its Superfund and Brownfi eld programs, and pres-
ently of counsel to Sive, Paget & Riesel, has a prodigious 
memory of our policy decisions and events over the past 
couple of decades, joined with an expert’s keen insight into 
contamination and cleanup problems. Mike also has kept 
our focus on some emerging trends in our Section’s fi nanc-
es which I will address momentarily. The newest member 
of the Cabinet is our secretary, Laurie Silberfeld, who is 
Vice President and General Counsel of the Hudson River 
Park Trust. In that capacity, Laurie not only advises on 
conservation and recreational matters, but also has to bring 
administrative skills to the task. Howard Tollin, an expert 
in environmental insurance, is our representative on the 
House of Delegates and in that capacity keeps us informed 
of matters that are engaging the Bar Association at large. I 
am also especially happy to have Phil Dixon as a member 
of the Cabinet. Phil was Chair when I joined the Cabinet 
and is serving as liaison to the Section Council. Phil, who 
wears his emeritus status lightly, declines to retire from 
Section activities. Among other of his own contributions, 
Phil successfully solicits fi nancial contributions from the 
several organizations that have generously sponsored our 
Fall and Annual meetings. The combined experiences and 
perspectives of these offi cers have ensured robust and pro-
ductive discussions during our monthly Cabinet meetings. 
As I write this column, we are preparing for our Fall meet-
ing at Jiminy Peak, which is being co-sponsored by the 
Municipal Law Section. Our Section’s meeting co-chairs are 
Terresa Bakner, Mike Lesser, and Dominic Cordisco, aptly 
described by someone as a dream team. They have made 
signifi cant efforts and judging by the speakers and topics, I 
anticipate an impressive success. 

This column is addressed mostly to Section adminis-
tration. We started with a Cabinet Retreat in July, for which 
Chazen Engineering in Poughkeepsie generously provided 
the space, with the goal of closely examining Section opera-
tions, fl agging problems and proposing solutions. I recalled 
that we had a weekend Executive Committee Retreat a few 
years ago when Ginny Robbins was Chair, which was very 
productive. The time seemed right for another roundtable 
discussion. Section fi nances occupied a signifi cant part of 
the discussion. Mike Lesser, as Treasurer, has consistently 
been drawing our attention to a growing imbalance be-
tween revenues and expenses, as had Terresa Bakner as 
Treasurer before him. Although I am loath to cite a Tea Par-
ty sound byte, we cannot spend money we don’t have, and 
we have less than we did only a few years ago. Although 
various budget items are causative factors, some of which 
we have cut while others are under review, budgeting for 
the Annual Meeting in January has presented the greatest 
recent challenge. As such, the manner in which we conduct 
what has actually become a two-day conference, with the 
reception and business meeting on Thursday evening, 

(continued on page 71) 
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As I write this column 
our fellow Section members, 
colleagues, and friends at the  
USEPA are returning to their 
important work after a 16-day 
government shut down. The 
shutdown was the result of 
a failure of our legislators to 
come to agreement on a bud-
get to fund the government. 
The agreement that was fi nally 
reached, putting government 
employees back to work, funds 
the federal government through January 15, 2014, and 
lifts the debt limit through February 7, 2014. The shut-
down prevented USEPA from enforcing federal environ-
mental laws and cleaning up almost two-thirds of the na-
tion’s superfund sites, not without consequences. The fact 
that this can happen again in just a few month is cause for 
concern.

The serious consequences of the shutdown on the 
work of USEPA was not highlighted by the media. Yet 
the closure left only a handful of “essential” personnel at 
the Agency active and allowed to carry on the important 
work of protecting the health and environment. USEPA’s 
enforcement action was hit hard by the shutdown as staff 
scientists were not inspecting regulated facilities for vio-
lations of regulations and standards, meaning that new 
enforcement cases could not be initiated. The negotiation 
between USEPA and alleged violators were suspended; in 
several cases the delays caused setbacks in these negotia-
tions.

From the Editor-in-Chief

In addition, and signifi cantly, work at around 505 
Superfund sites across the country was suspended. There 
are 807 sites so work at almost two-thirds of the nation’s 
Superfund sites came to a halt. The sites that remained 
operational were limited to those that, if work stopped, 
there would be an immediate impact (i.e., contaminants 
would go directly to the drinking water). The dredging 
project underway at the Passaic River site continued, 
while the work at the Gowanus Canal site stopped just a 
few days after USEPA had announced it had fi nalized its 
plans for the cleanup. GE’s dredging of the Hudson River 
continued on schedule during the shutdown. The work 
on the Hudson River is being conducted by private-sector 
crews with USEPA oversight. The  USEPA project coor-
dinator and another Agency employee were authorized 
to continue the oversight work through the shutdown, 
although the USEPA employee who handles outreach and 
press calls was furloughed.

Time lost and delays are harmful enough, but there 
are long-term impacts of the shutdown, as well. Young 
people, who should be looking at careers in the govern-
ment, may be turned off by the possibility of layoffs, fur-
loughs, going without pay, and poor job security. We are 
losing the baby boomers as they reach retirement age, and 
not having a pool of talented youth to fi ll their places as 
a result of the shutdown will harm the USEPA and other 
government agencies for years to come.

Write to your congressmen and women. Let’s not al-
low the people in Washington to hijack our health and 
environment again in a few months.

Miriam E. Villani

http://www.nysba.org/Environmentalhttp://www.nysba.org/Environmental

CHECK US OUT ON THE WEBCHECK US OUT ON THE WEB
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The next article addresses changes in the petroleum 
business and how retailers and distributors can reduce 
the risk of litigation by creating compliance and monitor-
ing programs as if they were preparing for litigation. The 
article provides advice regarding how to manage environ-
mental consultants and contains specifi c advice regarding 
setting up compliance and monitoring programs. 

The fourth article discusses the role of insurance in 
protecting small island states from the rise in sea level 
that is expected to occur as a result of climate change. Ma-
ria Antonia Tigre discusses both the technical and legal 
aspects of the expected rise in sea level. She also discusses 
regulatory initiatives and the developing case law in the 
area. It is interesting to note that to some extent, the lack 
of regulatory activity has resulted in attempts to use the 
common law tort system as a means of regulation and 
redress. 

I want to thank the Editor-in-Chief for all the work 
she put into the issue and the guidance she provided 
along the way. I also thank Keith Hirokawa and Justin 
Birzon for their important roles in the development of the 
issue. Their efforts are greatly appreciated. 

Aaron Gershonowitz

This issue contains an interesting mix of articles ad-
dressing Superfund arranger liability, renewable energy, 
petroleum spills, and the affects of climate change. I often 
look at my practice as a mix of cleaning up old messes 
such as Superfund sites and spills, and newer developing 
issues such as renewable energy and climate change. This 
i ssue contains two articles in each category. 

The fi rst article by David J. Freeman and Harry H. 
Clayton IV examines recent cases applying the rule for 
arranger liability that was outlined by the Supreme Court 
in Burlington Northern & Santa Fe Railway Company v. 
United States. The article is instructive largely because it 
describes how the same court could provide very differ-
ent analyses of arranger liability when faced with signifi -
cantly different transactions.

The article by Edward Hyde Clarke, fi rst place winner 
of the 2013 William R. Ginsberg Memorial Essay Contest, 
examines New York State initiatives in the development 
of renewable energy. The State has set ambitious goals for 
the development of renewable energy resources and has 
used a number of regulatory initiatives to encourage de-
velopment. Mr. Clarke examines the major initiatives and 
how effective they have been, and makes suggestions for 
going forward. 

From the Issue Editor

Request for Articles

www.nysba.org/EnvironmentalLawyer

If you have written an article you would like considered for 
publication, or have an idea for one, please contact one of
The New York Environmental Lawyer Editors:

Miriam E. Villani
Sahn Ward Coschignano
& Baker, PLLC
333 Earle Ovington Blvd.,Suite 601
Uniondale, NY 11553
mvillani@swcblaw.com
Editor-in-Chief

Justin M. Birzon
259 State St.
Albany, NY 12210
birzon.law@gmail.com
Issue Editor

Prof. Keith Hirokawa
Albany Law School
80 New Scotland Ave.
Albany, NY 12208
khiro@albanylaw.edu
Issue Editor
Aaron Gershonowitz
Forchelli Curto
333 Earle Ovington Blvd.
Uniondale, NY 11553
agershonowitz@fcsmcc.com
Issue Editor

Articles should be submitted in electronic document format (pdfs are not 
acceptable), along with biographical information.
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Given the uncertainty of the federal government’s abil-
ity to protect our natural resources, it is that much more 
important that New York continue to lead by example in 
terms of environmental protection and that New Yorkers 
stay involved. Although New York is often criticized as 
having overly burdensome environmental regulations, 
these regulations go through a rigorous process and in-
volve public participation from attorneys, organizations, 
companies, not-for-profi ts, and everyday residents. Rather 
than leave environmental policy up to short-sighted elect-
ed offi cials who are always running for re-election, we as 
residents of New York and as community members must 
stay engaged in the process. State regulation gives us this 
opportunity, and it is up to us to ensure that New York 
regulatory bodies are protecting our environment. 

Sound public policy can hardly come from such acts 
of brinksmanship. I refuse to believe that anyone can ne-
gotiate in good faith when the country’s credit rating and 
overall reputation in the world is brought to the edge of 
disaster every couple of months. No matter how long the 
shutdown lasts, we will all have to keep an eye on the 
future impacts and adjust to the environmental policy cli-
mate that results. 

Edward Hyde Clarke on behalf of the SEB
Albany Law School ‘14

After more than a week of the government shutdown, 
and a Congress unable to work with the President of the 
United States, it is clear that this will be a reoccurring 
theme. At this point the shutdown is most likely (hopeful-
ly) over, but the tense relationships and underlying policy 
beliefs of lawmakers are surely still well-entrenched in the 
nation’s capital. While the focus has been on health care 
and Obamacare catches all the hea dlines, I would argue 
that Republican lawmakers are just as much waging a war 
on environmental regulation. 

During the shutdown, the EPA had to furlough much 
of its staff. Since the Agency has been brought to a stand-
still, the EPA is not performing important inspections, not 
working on regulations, unable to support state programs, 
and has a much more limited ability to respond to environ-
mental disasters. 

This is about more than a government shutdown. This 
is a highlight of the challenges that the regulatory agency 
faces in the overall political climate. In order for the gov-
ernment to get back up and running, both parties will ul-
timately have to agree to cuts from the budget and reduc-
tions in spending. I am sure that one of the fi rst agencies 
that will be discussed with regard to cuts will be the EPA, 
as evidenced by public statements made by lawmakers and 
various reports out of D.C. 

From the Student Editorial Board: With EPA Uncertainty, 
New York Must Lead

Are you feeling 
overwhelmed?
The New York State Bar Association’s
Lawyer Assistance Program can help. 

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

We understand the competition, constant stress, and 
high expectations you face as a lawyer, judge or law 
student. Sometimes the most diffi cult trials happen 
outside the court. Unmanaged stress can lead to 
problems such as substance abuse and depression.  

NYSBA’s LAP offers free, confi dential help. All LAP 
services are confi dential and protected under section 
499 of the Judiciary Law. 

Call 1.800.255.0569
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EPA from reviewing solid waste requirements whenever 
it believed necessary, increased reporting requirements 
for facilities holding high amounts of fl ammable or explo-
sive materials (the only component that received bipar-
tisan support), additional consultation with states on re-
moval and remediation actions, expanded state authority 
in placing sites on the NPL, and requiring federal entities 
to follow state and local laws during a superfund clean-
up. EPA, the White house and many Democrats criticized 
the bills as unnecessary and for “potentially causing more 
red tape and slowing the Superfund cleanup process.”3

In August, EPA updated its RE-Powering Mapping 
and Screening Tool, which will now provide preliminary 
screening results for renewable energy potential at 66,000, 
up from 24,000, contaminated lands, landfi lls, and mine 
sites across the country. The RE-Powering America’s Land 
Initiative, started by EPA in 2008, encourages develop-
ment of renewable energy on potentially contaminated 
land, landfi lls and mine sites when it is aligned with the 
community’s vision for the site.4 Since RE-Powering’s 
inception, more than 70 renewable energy projects have 
been installed on contaminated lands or landfi lls. For 
more on the RE-Powering Mapper, see: http://www.epa.
gov/renewableenergyland/rd_mapping_tool.htm.

1. Progress in New York
As discussed in our prior article, on December 27, 

2012, EPA announced a proposed cleanup plan for the 
Gowanus Canal Superfund Site in Brooklyn. On Septem-
ber 30, 2013, just hours before the government shutdown, 
EPA fi nalized its cleanup plan for the site. The cleanup 
plan will require the removal of contaminated sediment 
and the capping of dredged areas. The plan also includes 
controls to reduce sewage overfl ows and other land-
based sources of contamination from compromising the 
cleanup. With community input, EPA has decided on the 
option in the proposed plan that will require the disposal 

I. Introduction
The past year has proved 

challenging for EPA on many 
fronts. From undertaking 
signifi cant response actions 
throughout the NY/NJ area 
as a result of Hurricane Sandy 
(while coping with the closure 
of EPA’s NYC offi ce due to the 
resulting power outage), to the 
agency-wide furloughs due 
to sequestration, the October 
government shutdown (when 
94% of the agency was forbid-
den to work), and not the least of which is managing the 
agency’s everyday workload on a severely compromised 
budget. The current prognosis for the 2014 fi scal year 
budget is less than encouraging.

On a positive note, in July, after much debate and 
relentless questioning, the U.S. Senate fi nally confi rmed 
Gina McCarthy, the former Assistant Administrator for 
EPA’s Offi ce of Air and Radiation, as EPA’s new Admin-
istrator, ending the longest period in history where EPA 
was without an Administrator. During her impressive 30 
year career, Gina McCarthy has been a leading advocate 
for common-sense strategies to protect public health and 
the environment and we are very fortunate to have her 
at the helm. For more on how EPA plans on meeting the 
myriad of challenges ahead, see: http://www2.epa.gov/
aboutepa/epas-themes-meeting-challenge-ahead.

This article offers a curated (if not comprehensive) 
selection of signifi cant agency actions, many with local 
import, that were taken between February 1 and Septem-
ber 30, 2013.

II. Superfund, Wastes and Toxic Substances

A. Superfund News
On May 21, 2013, EPA added nine hazardous waste 

sites to the National Priorities List and proposed an ad-
ditional nine sites for listing. Sites added to the NPL in 
our area include the Matlack, Inc. Site (a former chemical 
transportation business) in Woolwich Township, N.J. and 
the Riverside Industrial Park Site, a seven acre industrial 
site along the Passaic River, in Newark, N.J.2

In the Summer, three bills intended to increase the 
role of the states in Superfund cleanups received a modi-
cum of publicity. The bills addressed issues such as the 
superfund’s fi nancial assurance requirements, preventing 

EPA Update
By Marla E. Wieder, Chris Saporita and Joseph A. Siegel1

Marla E. Wieder Joseph A. SiegelChris Saporita
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tanks to reduce the volume of contaminated sewage solid 
discharges. It is estimated that a reduction of 58% to 74% 
of these discharges will be needed to maintain the effec-
tiveness of the cleanup. The fi nal locations of these tanks 
will be determined during the design phase of the project. 

Contaminated land sites along the canal, including 
three former manufactured gas plants, are being ad-
dressed by the New York State Department of Environ-
mental Conservation (NYSDEC), in coordination with 
EPA. Other potential sources of continuing contaminant 
discharges to the canal have been referred to the state of 
New York and will be investigated and addressed as nec-
essary.5 

Also in September, EPA proposed to delete the Lud-
low Sand & Gravel site in Paris, New York from the NPL 
as the site no longer poses a threat to human health or the 
environment after a successful cleanup of soil and ground 
water. The site was placed on the NPL in September 1983 
and cleanup work was completed in 2007. Subsequent 
monitoring and assessment of the site confi rms that the 
cleanup was effective and the site can be deleted from the 
list. If EPA does not receive signifi cant dissenting com-
ments and/or no signifi cant new data are submitted dur-
ing the public comment period, this deletion will be effec-
tive on December 2, 2013.6 

In April 2013, General Electric (GE) began the fourth 
season of dredging in the Upper Hudson River. The 
dredging began south of the village of Fort Edward, New 
York around Griffi n Island and will continue south in 
the main stem of the river to the Thompson Island Dam. 
Additional dredging is planned between Champlain 
Canal Lock 5 and 6 near the towns of Northumberland 
and Schuylerville. The historic dredging project targets 
approximately 2.65 million cubic yards of PCB-con-
taminated sediment from a 40-mile stretch of the upper 
Hudson River between Fort Edward and Troy, New York. 
At the end of the 2012 dredging season, the project was 
nearly half-way to its target with more than 1.3 million 
cubic yards removed since the project began in 2009. The 
dredging goal for 2013 is 350,000 cubic yards. The rest of 
the cleanup is expected to take three to fi ve more years to 
complete.7

In April, EPA issued several cleanup plans for sites 
in New York. First, EPA issued a proposed plan for the 
cleanup at Eighteen Mile Creek Superfund Site in Lock-
port, New York. EPA’s plan seeks to clean up nine prop-
erties, relocate residents from fi ve of the properties, and 
demolish an industrial building at the former Flintkote 
Plant site as part of the fi rst phase of cleanup at the site. 
The residential properties located on Water Street are con-
taminated with PCBs and other contaminants, including 
lead and chromium. 

of the least contaminated sediment at a facility out of the 
area rather than building a disposal facility in the water 
near Red Hook. The cost of the cleanup plan is currently 
estimated to be $506 million. 

EPA has divided the Gowanus Canal cleanup into 
three segments that correspond to the upper, middle and 
lower portions of the canal. For the fi rst and second seg-
ments of the canal, EPA’s plan requires dredging of ap-
proximately 307,000 cubic yards of highly contaminated 
sediment. In addition, in areas of the deep sediment that 
are contaminated with liquid coal tar, which bubbles up 
toward the surface, the sediment will be stabilized by 
mixing it with cement or similar binding materials. The 
stabilized areas will then be covered with multiple layers 
of clean material, including an “active” layer made of a 
specifi c type of absorbent material that will remove PAH 
contamination that could well up from below, an “isola-
tion” layer of sand and gravel that will ensure that the 
contaminants are not exposed, and an “armor” layer of 
heavier gravel and stone to prevent erosion of the under-
lying layers from boat traffi c and currents. Finally, clean 
sand will be placed on top of the “armor” layer to restore 
the canal bottom as a habitat. 

For the third segment of the canal, EPA requires the 
dredging of approximately 280,000 cubic yards of con-
taminated sediment and capping of the area with active, 
isolation and armor layers and a layer of sand to help 
restore habitat. The plan also requires removing contami-
nated material placed in the 1st Street turning basin of the 
canal decades ago and restoring approximately 475 feet of 
the former basin. In addition, EPA is requiring the excava-
tion and restoration of the portion of the 5th Street turn-
ing basin beginning underneath the 3rd Street Bridge and 
extending approximately 25 feet to the east of the bridge.

The fi nal plan includes various methods for manag-
ing the contaminated sediment after dredging, depend-
ing on the levels of contamination. The methods include 
transporting the dredged sediment that is highly im-
pacted by liquid coal tar away from the area to a facility 
where it will be thermally treated for the removal of the 
organic contaminants and then put to benefi cial reuse 
such as a landfi ll cover, if possible. For the less contami-
nated sediment, treatment includes stabilization of the 
sediment at a facility out of the area, followed by benefi -
cial reuse. 

In addition, the fi nal plan requires controls to sig-
nifi cantly reduce the fl ow of contaminated sewage solids 
from combined sewer overfl ows into the upper canal. 
These overfl ows are not being addressed by current New 
York City upgrades to the sewer system. Without these 
controls, contaminated sewage solid discharges would 
recontaminate the canal. EPA is requiring that combined 
sewer overfl ow discharges from two major outfalls in 
the upper portion of the canal be outfi tted with retention 
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water and carbon dioxide. Samples of the groundwater 
will be collected and analyzed to ensure that the technol-
ogy is fully effective. EPA will also require periodic collec-
tion and analysis of groundwater samples to verify that 
the levels and extent of contaminants are declining. The 
EPA will conduct a review every fi ve years to ensure the 
effectiveness of the cleanup.9

At the end of September EPA issued fi nal cleanup 
plans for these sites, however, due to the government 
shutdown, EPA’s websites have not been updated to re-
fl ect the current status of the sites.

In March 2013, EPA fi nalized a plan to address con-
taminated groundwater at the Cayuga County Ground-
water Contamination Superfund site in Cayuga County, 
New York. The fi nal cleanup plan divides the approxi-
mately 4.8 square miles of groundwater beneath the site 
into three areas. For Area 1, which is the most contaminat-
ed area, the EPA will use bioremediation, a technique that 
involves adding chemicals and biological enhancements 
to the groundwater to promote the breakdown of the vol-
atile organic compounds. For Area 2 of the groundwater, 
which contains lower levels of VOCs, EPA will use natu-
ral processes to reduce the level of contamination to meet 
groundwater standards. EPA is requiring periodic collec-
tion and analysis of groundwater samples to verify that 
the level and extent of contaminants are declining. EPA is 
deferring a decision on how to clean up the groundwater 
in Area 3 until further investigation. An important aspect 
of the long-term cleanup of groundwater at the site in-
volves a cleanup by GE, overseen by the NYSDEC, at the 
former Powerex facility. New York and the EPA are coor-
dinating closely in their cleanup efforts. On September 
30, 2013, EPA signed an Administrative Settlement Agree-
ment and Order on Consent with GE for the site. Under 
the Agreement, GE has agreed to: 1) perform the remedial 
design of the remedy selected in the March 2013 Record 
of Decision; 2) reimburse EPA for a portion of its past 
response costs; and 3) perform additional investigatory 
work in Area 3 of the site. For more information on the 
site, please visit: http://www.epa.gov/region02/
superfund/npl/cayuga.10

B. RCRA—Hazardous Waste Electronic Manifest 
System

On October 5, 2012, President Obama signed into 
law the “Hazardous Waste Electronic Manifest Establish-
ment Act” which authorizes EPA to implement a national 
electronic manifest system, commonly referred to as “e-
Manifest.” This national system is envisioned to be imple-
mented by the EPA in partnership with industry and 
states. The legislation had broad bipartisan support and 
will signifi cantly streamline the tracking of our nation’s 
hazardous waste while saving EPA and the regulated in-
dustries several hundred million dollars per year.11 As the 
Act calls for the system to be online three years from the 

Eighteen Mile Creek has a long history of industrial 
use dating back to the 1800s when it was used as a source 
of power. The site was placed on the Superfund NPL in 
March 2012. Investigations at the site have revealed that 
sediments, soil and ground water in and around the creek 
and nearby properties are contaminated with a combina-
tion of pollutants, including PCBs, lead and chromium.

EPA’s proposed plan addresses the fi rst phase of the 
cleanup. The second phase will address contaminated 
creek sediments and soil at several industrial and com-
mercial properties in the creek corridor. The third phase 
will address contaminated sediment in the creek from 
Lockport to its discharge to Lake Ontario. The proposed 
plan and more information about the site is available 
online at http://www.epa.gov/region02/superfund/
npl/18milecreek/.8

Second, EPA issued a proposed plan to clean up an 
area of contaminated groundwater within the New Cas-
sel/Hicksville Groundwater Contamination Superfund 
site in the towns of Hempstead, North Hempstead and 
Oyster Bay in Nassau County, New York. Groundwater 
throughout these areas is contaminated with harmful vol-
atile organic compounds (VOCs), which are often found 
in paint, solvents, aerosol sprays, cleaners, disinfectants, 
automotive products and dry cleaning fl uids. The Mago-
thy aquifer, Nassau County’s primary source of drinking 
water, has been contaminated by the VOCs. This con-
taminated water is currently being treated before it is pro-
vided to area residents and the water supply is monitored 
regularly to ensure the water quality meets federal and 
state drinking water standards. Because of the nature and 
complexity of the contamination at the site, EPA is divid-
ing the investigation and cleanup into phases. The April 
plan is the fi rst EPA phase of the cleanup and addresses 
one portion of the site. 

Groundwater testing in 2010 confi rmed the pres-
ence of elevated levels of VOCs in groundwater feeding 
11 public water supply wells, six in Hicksville, four in 
Hempstead and one in Westbury. Based on past water 
quality monitoring results, public water supply compa-
nies installed treatment systems that remove VOCs from 
the contaminated groundwater. The site was added to the 
NPL in 2011.

The proposed cleanup plan includes construction of a 
treatment plant to extract and treat groundwater contami-
nated with VOCs above a specifi c level. In some areas, a 
vapor stripper that forces air through polluted ground-
water to remove harmful chemicals will be used on indi-
vidual wells. The air causes the chemicals to change from 
a liquid to a gas, which is then collected and cleaned. In 
the most heavily contaminated areas, the groundwater 
will be treated using a treatment process such as chemical 
oxidation, which uses chemicals to destroy pollution in 
groundwater, breaking down the harmful chemicals into 
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generations. Some may still deny the 
overwhelming judgment of science, but 
none can avoid the devastating impact 
of raging fi res and crippling drought and 
more powerful storms.14

B. EPA Progresses on Climate Change Adaptation 
Efforts

In February 2013, EPA released its draft Agency Ad-
aptation Plan under Executive Order 13514, Federal Lead-
ership in Environmental, Energy, and Economic Performance, 
in coordination with other federal agencies and depart-
ments.15 Each EPA program offi ce and Regional offi ce, 
including Region 2, has prepared its own specifi c draft 
adaptation plan, which is still undergoing internal review 
prior to release.

C. Supreme Court Grants Certiorari in Climate 
Change Case

On October 15, 2013, the U.S. Supreme Court granted 
a petition for certiorari in Utility Air Regulatory Group v. 
EPA. The Court granted certiorari only with respect to one 
specifi c issue: “Whether EPA permissibly determined that 
its regulation of greenhouse gas emissions from new mo-
tor vehicles triggered permitting requirements under the 
Clean Air Act for stationary sources that emit greenhouse 
gases.” This narrow question, which left in place EPA’s 
Endangerment Finding and Light Duty Vehicle Rules, 
will be briefed by petitioners and EPA over the next two 
months, with oral arguments likely in February.

D. D.C. Circuit Vacates EPA’s Greenhouse Gas 
Biogenic Emissions Rule

On July 12, 2013, in Center for Biological Diversity v. 
EPA, the D.C. Circuit vacated EPA’s Final Deferral for CO2 
Emissions from Bioenergy and Other Biogenic Sources 
Under the Prevention of Signifi cant Deterioration (PSD) 
and Title V Programs (“Deferral Rule).16 This rule de-
ferred for a period of three (3) years the application of the 
Prevention of Signifi cant Deterioration (PSD) and Title V 
permitting requirements to biogenic carbon dioxide (CO2) 
emissions from bioenergy and other biogenic station-
ary sources. EPA established the three-year deferral to 
conduct science and technical reviews to determine what 
treatment biogenic emissions should receive. The D.C. 
Circuit held that the Deferral Rule could not be justifi ed 
on any of the administrative law doctrines advanced by 
EPA but left for another day the question of whether EPA 
can permanently exempt biogenic sources from PSD and 
Title V.17

E. Supreme Court Denies Petition for Certiorari in 
Fuel Case

On June 24, 2013, the Supreme Court, in Grocery 
Manufacturers Ass’n v. EPA, No. 12-1055, denied several 
petitions for certiorari from industry groups challeng-

signing of the Act, the system should be online by Octo-
ber 2015. EPA is taking action now to meet the deadline 
and will post project schedule information on the e-Mani-
fest web site. For more information, see: http://www.epa.
gov/osw/hazard/transportation/manifest/e-man-faqs.
htm#ga1.

C. TSCA—Expanded Access to Chemical Information 
and Possible Legislative Overhaul

In September, Administrator McCarthy called the 
Toxic Substances Control Act (TSCA), the 1976 law that 
guides EPA’s regulation of chemicals, “broken and inef-
fective” and asked Congress to undertake a legislative fi x. 
The “Chemical Security Improvement Act” (S. 1009) from 
Sens. David Vitter (R-La.) and the late Frank Lautenberg 
(D-N.J.) has 25 bipartisan co-sponsors and is viewed by 
many as the best chance for wholesale reform. The bill 
would grant EPA the authority to evaluate all chemicals 
in commerce and restrict or even ban ones identifi ed as 
high-priority.12 

In September, EPA also launched a web-based tool, 
ChemView, to signifi cantly improve access to chemical 
specifi c regulatory information developed by EPA and 
data submitted under TSCA. This online tool will im-
prove access to chemical health and safety information, 
increase public dialogue and awareness, and help view-
ers choose products that use safer ingredients. Just visit 
ChemView at http://www.epa.gov/chemview/.

III. Air and Climate Change

A. White House Issues President’s Climate Action 
Plan

Citing a “moral obligation to future generations to 
leave them a planet that is not polluted and damaged,” 
the White House issued the President’s Climate Action 
Plan in June 2013. The Plan is designed to achieve three 
major goals: (1) cut carbon pollution in America; (2) pre-
pare the country for the impacts of climate change; and 
(3) lead international efforts to combat global climate 
change and prepare for its impacts.13 The Plan has a host 
of specifi c measures to achieve these goals including, 
among others, reduce greenhouse gas (GHG) emissions 
from power plants, double renewable energy genera-
tion by 2020, streamline the review process for energy 
transmission projects which will help promote the use of 
clean energy, curb emissions of hydrofl uorocarbons and 
methane, and achieve a 20% share of energy consump-
tion in the federal government through renewable energy 
sources. The Plan also includes detailed measures for ad-
aptation and international action. Citing to the President’s 
January 2013 inaugural address, the plan states that: 

We will respond to the threat of climate 
change, knowing that the failure to do 
so would betray our children and future 
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Green infrastructure reduces run off of polluted 
stormwater by using vegetation, soils, and natural pro-
cesses to manage rainwater and create healthier urban 
environments. At the scale of a city or county, green in-
frastructure refers to the patchwork of natural areas that 
provides habitat, fl ood protection, cleaner air, and cleaner 
water. At the scale of a neighborhood or city, green infra-
structure refers to stormwater management systems that 
mimic nature by soaking up and storing water.20

2. EPA Survey Finds More Than Half of the Nation’s 
River and Stream Miles in Poor Condition

On March 26, EPA released the results of the fi rst 
comprehensive survey looking at the health of thousands 
of stream and river miles across the country, fi nding that 
more than half—55 percent—are in poor condition for 
aquatic life. The 2008-2009 National Rivers and Stream 
Assessment refl ects the most recent data available, and 
is part of EPA’s expanded effort to monitor waterways in 
the U.S. and gather scientifi c data on the condition of the 
nation’s water resources. EPA partners, including states 
and tribes, collected data from approximately 2,000 sites 
across the country. EPA, state and university scientists 
analyzed the data to determine the extent to which riv-
ers and streams support aquatic life, how major stressors 
may be affecting them and how conditions are changing 
over time. 

Findings of the assessment include:

– Nitrogen and phosphorus are at excessive levels. 

 Twenty-seven percent of the nation’s rivers and 
streams have excessive levels of nitrogen, and 40 
percent have high levels of phosphorus.

– Streams and rivers are at an increased risk due to 
decreased vegetation cover and increased human 
disturbance. 

 Approximately 24 percent of the rivers and streams 
monitored were rated poor due to the loss of 
healthy vegetative cover. 

– Increased bacteria levels. 

 High bacteria levels were found in nine percent of 
stream and river miles making those waters poten-
tially unsafe for swimming and other recreation. 

– Increased mercury levels. 

 More than 13,000 miles of rivers have fi sh with 
mercury levels that may be unsafe for human con-
sumption.

 EPA will use this new data to inform decision 
making about addressing critical needs around 
the country for rivers, streams, and other water-
bodies. This comprehensive survey will also help 
develop improvements to monitoring these rivers 

ing EPA’s E-15 rule. The rule, which constitutes a waiver 
under the Clean Air Act’s Title II provisions, allows the 
sale of gasoline containing up to 15 percent ethanol. The 
Court’s decision follows an August 2012 decision by the 
D.C. Circuit holding that the industry groups lacked 
standing.

F. EPA Approves New Feedstocks for Renewable 
Fuels

On July 11, 2013, EPA issued a supplemental fi nal 
rule under the Renewable Fuel Standard (RFS) program 
which approves two new fuel sources.18 The rule contains 
a lifecycle GHG analysis for renewable fuels made from 
giant reed (Arundo donax) and napier grass (Pennisetum 
purpureum), and a regulatory determination that such 
fuels qualify as cellulosic renewable fuel under the RFS 
program. In response to comments regarding the poten-
tial for these feedstocks to behave as invasive species, 
EPA adopted a set of new registration, recordkeeping, and 
reporting requirements that apply only to fuels produced 
under these pathways. EPA also issued a Notice of Data 
Availability regarding the lifecycle analysis for barley as a 
new feedstock for conventional renewable fuel. The anal-
ysis demonstrates that barley, when used to make ethanol 
at facilities that use natural gas for all process energy, grid 
electricity, and drying 100% distillers grains, will meet the 
lifecycle greenhouse gas emissions reduction threshold 
of 20% required for conventional renewable fuel. When 
barley is used to make ethanol at facilities that use certain 
processing technologies, it will meet the lifecycle green-
house gas emissions reduction threshold of 50% required 
by the Energy Independence and Security Act of 2007 
(EISA) for advanced renewable fuel.19

IV. Water Quality

A. Science and Support

1. EPA and Partners Announce Green Infrastructure 
Initiative on Buffalo’s West Side

On March 13, EPA Regional Administrator Judith A. 
Enck, along with representatives from PUSH Buffalo, Buf-
falo Niagara Riverkeeper, the Western New York Regional 
Economic Development Council, the New York State 
Environmental Facilities Corporation and other public 
offi cials announced an expansion of Green Infrastructure 
projects on Buffalo’s West Side. The following day, EPA 
and the University at Buffalo co-sponsored a conference 
in Buffalo to discuss how Western New York communities 
can utilize green infrastructure projects, including:

• Acquiring Resources for Green Infrastructure

• Community Action in Green Infrastructure

• Innovations in Green Infrastructure

• Green Infrastructure Public Private Partnerships
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ends, is still in interagency review. The new discharge 
standards are supported by independent studies by EPA’s 
science advisory board and the National Research Coun-
cil, and are consistent with those contained in the Inter-
national Maritime Organization’s 2004 Ballast Water Con-
vention. EPA issued the permit in advance of the current 
permit’s expiration to provide the regulated community 
time and fl exibility to come into compliance with the new 
requirements. For more information on the vessel general 
permit, visit: http://cfpub.epa.gov/npdes/vessels/
vgpermit.cfm.

2. EPA Proposes Amended Effl uent Limitations 
Guidelines and Standards for the Steam Electric 
Power Generating Point Source Category

On June 7, pursuant to a consent decree with Defend-
ers of Wildlife, Earthjustice, the Environmental Integrity 
Project, and the Sierra Club (Defenders of Wildlife v. Jack-
son, D.D.C., No. 1:10-cv-01915), EPA proposed the fi rst 
amendment to the effl uent limitations guidelines (ELGs) 
and standards for the Steam Electric Power Generating 
category (40 CFR Part 423) since 1982. 78 Fed. Reg. 34432. 
Steam electric power plants alone contribute 50-60 per-
cent of all toxic pollutants discharged to surface waters by 
all industrial categories currently regulated in the United 
States under the Clean Water Act, including lead, mer-
cury, arsenic, selenium, aluminum and 33 other pollut-
ants, and power plant discharges to surface waters are ex-
pected to increase as pollutants are increasingly captured 
by air pollution controls and transferred to wastewater 
discharges. Discharges of these toxic pollutants are linked 
to cancer, neurological damage, and ecological damage, 
including contributing to over 160 water bodies not meet-
ing state quality standards; 185 waters for which there 
are fi sh consumption advisories; and degradation of 399 
water bodies across the country that are drinking water 
supplies.

The proposed rule would strengthen the existing 
controls on discharges from these plants by setting the 
fi rst federal limits on the levels of toxic metals in waste-
water that can be discharged from power plants, based 
on technology improvements in the industry over the last 
three decades. The proposed ELGs would apply to about 
1,200 nuclear and fossil fueled power plants nationwide, 
of which approximately 500 are coal-fi red generating 
units, but would not apply to power plants smaller than 
50 megawatts. EPA is considering four preferred alterna-
tives, and estimates that the preferred options would re-
duce pollutant discharges annually by 0.47 billion to 2.62 
billion pounds, and reduce water use by 50 billion to 103 
billion gallons. The public comment period closed on Sep-
tember 20, 2013. More information about the rule is avail-
able at http://water.epa.gov/scitech/wastetech/guide/
steam-electric/index.cfm. 

and streams across jurisdictional boundaries and 
enhance the ability of states and tribes to assess and 
manage water quality to help protect our water, 
aquatic life, and human health.21 Results are avail-
able for a dozen geographic and ecological regions 
of the country. For more information, visit: http://
www.epa.gov/aquaticsurveys.

3. EPA to Award Over a Half Billion in Funding 
to Areas Impacted by Hurricane Sandy in New 
Jersey and New York: Funding Will Help Upgrade 
Wastewater and Drinking Water Facilities 
Damaged by the Storm

In May, EPA announced that it would provide grants 
of $340 million to the state of New York and $229 million 
to the state of New Jersey for improvements to waste-
water and drinking water treatment facilities damaged 
by Hurricane Sandy that will make them more resilient 
to severe storms. The hurricane impacted more than 200 
wastewater treatment plants and over 80 drinking water 
facilities in New Jersey and New York, causing damage 
and power failures that resulted in the release of over 10 
billion gallons of raw sewage into local waters and the 
shutdown of drinking water plants in dozens of commu-
nities. The funds, which will be provided to the New York 
State Department of Environmental Conservation and 
the New Jersey Department of Environmental Protection, 
were authorized by the Disaster Relief Appropriations 
Act of 2013 and signed into law by President Obama on 
January 29, 2013. In addition to protecting drinking water 
systems and maintaining water quality, the funding will 
provide for 6,000 short-term construction jobs. For more 
information on the EPA’s response to Sandy, visit: http://
www.epa.gov/sandy.

B. Regulations and Guidance

1. EPA Finalizes Vessel General Permit for Large 
Commercial Vessels

On April 12, EPA issued a fi nal vessel general permit 
that regulates the discharge of ballast water and 27 other 
categories of discharges from large commercial vessels 
and outlines best management practices to protect the 
nation’s waters from ship-borne pollutants and reduce in-
vasive species in U.S. waters. 78 Fed. Reg. 21938. The fi nal 
vessel general permit covers commercial vessels greater 
than 79 feet in length, excluding military and recreational 
vessels, and will replace the 2008 vessel general permit, 
which will expire on December 19, 2013. The permit also 
improves the effi ciency of the permit process by simpli-
fying permitting and reporting requirements for vessel 
owners and operators. The permit will affect at least 
60,000 U.S.-fl agged and at least 12,000 foreign-fl agged 
vessels. Commercial vessels shorter than 79 feet were 
exempted by Congress from permitting until December 
2014 (Pub. L. No. 112-213). A permit for the smaller ves-
sels, which will take effect sometime after the moratorium 
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nent. EPA countered that, consistent with its longstand-
ing interpretation of the applicable regulation (40 C.F.R. 
§ 230.3(s)), as well as with the U.S.D.A.’s interpretation, 
as described in the preamble to regulations promulgated 
by EPA and the Army Corps of Engineers in 1993 (58 
Fed. Reg. 45008), a PCC exclusion could be lost if an area 
is abandoned as a cropland for a period of fi ve or more 
years and wetlands characteristics return, and that the 
Food Security Act of 1996 only made application of the 
PCC exclusion permanent for purposes of maintaining 
qualifi cation for subsidies under the “Swampbusters” 
provisions of the Act. The Court ruled that EPA’s and the 
Corps’ statements in the preamble to regulations issued 
in 1993 were part of the regulations, and had not been af-
fected by the 1996 amendment to the Food Security Act, 
fi nding, instead, that “a complete and enforceable rule 
is created when the Code of Federal Regulations, which 
excludes prior-converted croplands from the defi nition 
of ‘waters of the United States,’ is read in conjunction 
with the Federal Register, which defi nes ‘prior-converted 
croplands’ and subjects them to abandonment. See Fid. 
Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 158, 
102 S. Ct. 3014, 3025, 73 L. Ed. 2d 664 (1982) (looking to 
the preamble for the administrative construction of the 
regulation); Chico v. Schweiker, 710 F.2d 947, 954 (2d Cir. 
1983) (relying, in part, on Federal Register preamble); La. 
Environmental Action Network v. United States, 172 F.3d 65, 
69 (D.C. Cir. 1999) (reading EPA’s language in Federal 
Register preamble together with EPA regulation).” This 
ruling is signifi cant because it prevents developers, such 
as Acquest, from being able to use the cover of abandoned 
PCC status to surreptitiously drain wetlands until they 
lose their wetlands characteristics, and are thus no longer 
protected by the CWA.

2. Complaint Filed in Southern District of New York 
Against Westchester County for Safe Drinking 
Water Act Violations

On August 6, 2013, the U.S. Attorney for the South-
ern District of New York fi led a civil lawsuit on behalf of 
EPA against Westchester County, New York, alleging that, 
since April 2012, Westchester Water District No. 1 has 
failed to comply with the Safe Drinking Water Act’s Long 
Term 2 Enhanced Surface Water Treatment Rule (LT2) (40 
CFR Part 141, January 2006) for a signifi cant portion of 
the 175,000 people served by the district, leaving them at 
risk of consuming water contaminated with the microbial 
pathogen cryptosporidium (United States v. Westchester 
County, S.D.N.Y., No. 13-cv-5475). LT2 supplements exist-
ing microbial treatment and further protects public health 
from illness due to cryptosporidium and other microbial 
pathogens in drinking water through risk-targeted treat-
ment requirements based on the results of source water 
monitoring. Public water suppliers serving 100,000 people 
or more that use unfi ltered surface water were required to 
comply with the LT2 requirement by April 1, 2012.

3. EPA Publishes Final National Recommended 
Ambient Water Quality Criteria for Ammonia in 
Freshwater

On August 22, pursuant to section 304(a) of the Clean 
Water Act, EPA published fi nal national recommended 
ambient water quality criteria for the protection of aquatic 
life from effects of ammonia in freshwater. 78 Fed. Reg. 
52,192. The fi nal acute ambient water quality criteria 
(AWQC) for protecting freshwater organisms from po-
tential effects of ammonia is 17 mg/L total ammonia 
nitrogen (TAN) and the fi nal chronic AWQC for ammonia 
is 1.9 mg/L TAN at pH 7.0 and temperature 20 degrees 
Celsius, and were developed based on EPA’s Guidelines 
for Deriving Numerical National Water Quality Criteria for 
the Protection of Aquatic Organisms and Their Uses (1985), 
(EPA/R-85-100).These criteria incorporate the latest scien-
tifi c knowledge on the toxicity of ammonia to freshwater 
aquatic life, but are not legally binding, do not address 
human health toxicity data, and do not refl ect consider-
ation of economic impacts or the technological feasibility 
of meeting pollutant concentrations in ambient water. 
They provide guidance to states and authorized tribes in 
adopting water quality standards for protecting aquatic 
life and human health.

C. Compliance and Enforcement

1. District Court Upholds Limit on “Prior Converted 
Croplands” Exclusion to Federal Wetlands 
Jurisdiction

On May 24, the U.S. District Court for the Western 
District of New York issued a Decision and Order in Wil-
liam L. Huntress, Acquest Development, LLC and Acquest 
Transit, LLC (“Acquest”) v. DOJ, et al. (W.D.N.Y., No. 
1:12cv1146), resolving the status of a defense to CWA 
jurisdiction in favor of the government, and partially 
consolidating the case with an ongoing civil enforcement 
action (U.S. v. Acquest Transit, LLC, et al., W.D.N.Y., No. 
1:09cv55). On November 20, 2012, Acquest had simul-
taneously fi led a complaint seeking a declaratory judg-
ment and moved for a preliminary injunction, asking the 
court to enjoin the government from pursuing its related 
enforcement actions and declare them unlawful on the 
ground that EPA lacked jurisdiction over wetlands on the 
subject property in Amherst, New York. The U.S. opposed 
the motion and moved to dismiss the suit, or in the alter-
native, to consolidate it with the civil enforcement action. 
At Acquest’s request, the court also ordered briefi ng on 
whether there were issues ripe for immediate determina-
tion, which it treated as a motion for summary judgment. 

In its motion, Acquest argued, inter alia, that lands 
that qualify as prior-converted croplands (“PCC”), or 
wetlands converted to farming prior to December 23, 
1985, are permanently excluded from the defi nition of 
“waters of the United States” and are therefore beyond 
the jurisdiction of the CWA because the Food Security Act 
of 1996 made application of the PCC exclusion perma-
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violation of the TCC’s operating permit. The defendants 
also stored, treated and disposed of hazardous waste 
without a permit, in violation of RCRA. These offenses 
related to TCC’s practice of mixing its coal tar sludge, a 
listed hazardous waste that is toxic for benzene, on the 
ground in violation of hazardous waste regulations.22

In the sentencing phase, over 100 impact statements 
from local residents were sent to federal prosecutors and 
Chief U.S. District Judge William M. Skretny. The state-
ments recount residents’ personal stories of sickness and 
loss and frequently note rare medi cal conditions. The 
letters may affect Judge Skretny’s decision on how and 
where millions of dollars in fi nes are ultimately spent. 
Federal prosecutors recommended a fi ne of $57 million, 
with most, about $44 million, classifi ed as a criminal fi ne.23 
Sentencing is now scheduled for March 2014. For more on 
EPA’s criminal enforcement program, see: http://www2.
epa.gov/enforcement/criminal-enforcement.

Endnotes
1. Any opinions expressed herein are the authors’ own, and do not 

necessarily refl ect the views of the U.S. Environmental Protection 
Agency. 

2. EPA Press Release, EPA Adds Nine Hazardous Waste Sites to 
Superfund’s National Priorities List/Agency also proposes to add 
an additional nine sites, May 21, 2013.

3. Superfund: Bills expanding state role in cleanups likely to see July 
House vote, Greenwire, July 9, 2013.
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Sites for Renewable Energy Potential, August 5, 2013.
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6. EPA Press Release, EPA Takes Public Comments on Proposal 
to Delete an Oneida County Site from the Superfund List after 
Cleanup, September 30, 2013.

7. EPA Press Release, Fourth Season of Dredging Begins in Upper 
Hudson; Project Expected to Reach Halfway Point during Fourth 
Season, April, 29, 2013.
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Lockport, New York, July 26, 2013.

9. EPA Press Release, EPA Encourages Public to Comment on Plan 
for Groundwater Cleanup Near New Cassel Industrial Area in 
Nassau County, N.Y., July 26, 2013.

10. EPA Press Release, EPA Finalizes Cleanup Plan for the Cayuga 
County Ground Water Contamination Superfund Site, April 8, 
2013.

11. Hazardous Waste: Obama signs e-manifest bill, Greenwire, 
October 5, 2012.
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urges Congress to act, Greenwire, September 23, 2013.

13. White House, President’s Climate Change Action Plan (June 2013), 
available at http://www.whitehouse.gov/sites/default/files/
image/president27sclimateactionplan.pdf. 

14. Id.

15. EPA, Draft Climate Change Adaptation Plan (Feb. 2013), available 
at http://epa.gov/climatechange/impacts-adaptation/fed-
programs.html. 

3. EPA Files Administrative Complaint Against 
Housing Developer in Rochester, New York, 
Seeking $120,000 Penalty for Violations of Its 
Construction Stormwater Discharge Permit

On September 5, 2013, EPA Region 2 issued a Notice 
of Complaint and Proposed Assessment of a Civil Pen-
alty to Alfred Spaziano and Atlantic Funding and Real 
Estate, LLC, alleging 2,317 violations of the Clean Water 
Act spanning 177 days. Respondent Spaziano is a long-
standing home builder with several development sites 
and companies in New York. The site at issue is an ap-
proximately 8-acre subdivision in the Towns of Greece 
and Gates, in Monroe County, New York, upon which 
Spaziano and Atlantic Funding and Real Estate, LLC 
are constructing a multifamily residential development. 
Stormwater from the site discharges north into Lake 
Ontario and south into the Erie Canal. EPA conducted a 
Compliance Evaluation Inspection on September 19, 2012, 
and discovered numerous violations of Respondents’ 
construction stormwater discharge permit, including 
failure to designate and utilize a concrete washout area, 
failure to install silt fencing, failure to maintain installed 
silt fencing, failure to properly install a check dam, failure 
to install and maintain sediment basins, failure to prop-
erly stabilize, and remove tracked dirt from, construction 
entrances, failure to stabilize a drainage swale, failure to 
maintain required documentation, failure to conduct re-
quired inspections, and failure to timely correct best man-
agement practice defi ciencies. EPA issued an Administra-
tive Compliance Order on January 15, 2013, directing the 
Respondent to correct its violations. Notwithstanding the 
order, a follow-up inspection by EPA on February 28, 2013 
found that several of the violations continued and that, 
as a result, the site was discharging turbid water directly 
into the Erie Canal.

V. Environmental Crimes 

A. Historic Verdict in Tonawanda Coke Case  
In March 2013, a federal jury in Buffalo convicted the 

Tonawanda Coke Corporation (TCC) of 11 counts of vio-
lating the CAA and three counts of violating the RCRA. 
In addition, TCC’s Environmental Control Manager was 
found guilty of 11 counts of violating the CAA, one count 
of obstruction of justice and three counts of violating 
RCRA. The charges carry a maximum combined penalty 
up to 75 years in prison and fi nes in excess of $200 mil-
lion. The offenses related to the release of coke oven gas 
containing benzene into the air through an unreported 
pressure relief valve. In addition, a coke-quenching tower 
was operated without baffl es, a pollution control device 
required by TCC’s Title V CAA permit designed to reduce 
the particulate matter that is released into the air during 
coke quenches. In addition, the Environmental Control 
Manager told another TCC employee to conceal the fact 
that the unreported pressure relief valve, during normal 
operations, emitted coke oven gas directly into the air, in 
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Coke, The Buffalo News, September 23, 2013, http://www.
buffalonews.com/city-region/environment/graphic-letters-to-
judge-pin-residents-illnesses-on-tonawanda-coke-20130922.
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and eliminated overlap between the SPDES and Materials 
Management programs. 

On July 26, 2013, environmental groups including 
River Keeper, Inc., Water Keeper Alliance, Inc., and Sierra 
Club Atlantic Chapter fi led an Article 78 petition chal-
lenging the revised regulations. Petitioners allege, among 
other things, that the regulations violate Article 17 of the 
Environmental Conservation Law by the creation of point 
sources—non-discharging medium CAFOs—without a 
permit.2 Petitioners also allege that DEC failed to comply 
with the substantive and procedural requirements of SE-
QRA. 

Regional Greenhouse Gas Initiative (RGGI)
The Regional Greenhouse Gas Initiative (RGGI) is a 

cooperative effort among the states of Connecticut, Dela-
ware, Maine, Maryland, Massachusetts, New Hampshire, 
New York, Rhode Island, and Vermont to cap and reduce 
CO2 emissions from certain stationary sources through a 
cap and trade system. A program review in 2012 resulted 
in determination that the emissions cap for the states 
should be adjusted. The RGGI states have committed to 
propose amendments to statutes and/or regulations that 
establish their CO2 Budget Trading programs. To meet 
this commitment, DEC has proposed amendments to 
6NYCRR Parts 200, 242, and 507.3

Operating Permit Program Fees
Revisions to the regulatory fees charged to major 

sources of oxides of nitrogen, volatile organic com-
pounds, sulfur dioxide, particulates and hazardous air 
pollutants were adopted as proposed in the June 26, 2013, 
Environmental Notice Bulletin. The 2013 fee per ton, up 
to seven thousand tons of each regulated air contaminant 
emitted in 2012, are as follows:

$65 per ton for 5,000 total tons or more of annual 
emissions,

$55 per ton for 2,000 but less than 5,000 total tons of 
annual emissions,

$50 per ton for 1,000 but less than 2,000 total tons of 
annual emissions, and

$45 per ton for less than 1,000 total tons of annual 
emissions

New SEQR Forms
DEC promulgated new “Short” and “Full” Envi-

ronmental Assessment Forms on January 25, 2012. As of 
October 7, 2013, applicants and project sponsors must use 
the new forms when applying to an agency for review, 
approval or funding of an action. DEC has made down-

Flood Response
Repeated bands of torrential rain passed through the 

Mohawk Valley from June 28 through July 3, 2013, caus-
ing severe fl ooding and damage to homes and infrastruc-
ture. Governor Cuomo issued a disaster declaration on 
June 28, 2013, and Commissioner of Environmental Con-
servation Joseph Martens then issued an emergency dec-
laration pursuant to ECL §§70-0111(d) and 70-1116. DEC 
Staff responded by issuing emergency authorizations and 
general permits to protect property and facilitate recovery 
efforts. Although the immediate crisis has passed, DEC 
Staff are continuing to work with local governments and 
land owners regarding efforts to stabilize affected areas of 
erosion and create effective and environmentally sound 
stream restoration projects. 

Proposed Liquefi ed Natural Gas Regulations
On September 26, 2013, DEC issued draft regulations 

that would create a permitting program that would allow 
for the construction and operation of new liquefi ed natu-
ral gas (LNG) facilities in the State pursuant to Article 23, 
Title 17 of the Environmental Conservation Law. There is 
currently no system to allow for construction of such fa-
cilities in the state. 

Under the proposed regulations, LNG transporta-
tion activities would not require a permit. However, 
intrastate transportation of LNG to supply a permitted 
facility would be prohibited unless the transportation 
route has been certifi ed pursuant to the regulations. Stor-
age or transportation of natural gas in the vapor state, 
under pressure or not, will not be subject to the proposed 
regulations. The draft regulations can be found at http://
www.dec.ny.gov/regulations/93166.html.

A public meeting regarding the draft regulations was 
held in Syracuse on October 16, 2013, and a public meet-
ing and hearing will be held in Albany on October 30, 
2013. Written comments may be sent to Russ Brauksieck, 
NYSDEC Division of Environmental Remediation, 625 
Broadway, Albany, NY 12233-7020. Comments were also 
accepted via e-mail to derweb@gw.dec.state.ny.us. The 
public comment period on the proposed regulation ran 
through November 4, 2013.

Revised CAFO Regulations
On May 8, 2013, DEC issued regulations pertaining to 

operations at Concentrated Animal Feeding Operations.1 
Among the changes, non-discharging Animal Feeding 
Operations (AFOs) with 200-299 are not required to ob-
tain SPDES permit coverage unless: 1) the facility requests 
and is granted permit coverage as a Small CAFO or 2) the 
facility is designated as a Small CAFO by the Department. 
Other revisions clarifi ed defi nitions used in the program 

DEC Update
By Randall C. Young
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mental organization provided input during development 
of the policy. The policy is available at http://www.dec.
ny.gov/regulations/93791.html or www.dec.ny.gov/
enb/20131016_not0.html. 

Endnotes
1. 6 NYCRR Part 750-1 and 6 NYCRR Parts 360-4 and 360-5. 

2. See Verifi ed Petition and Complaint, River Keeper Inc., et al v. 
Martens, www.earthjustice.org/sites/default/fi les/NYSCAFO-
Petitition-Complaint.pdf. 

3. http://www.dec.ny.gov/energy/rggi.html.

Randall C. Young is Regional Attorney for Region 
Six of the New York State Department of Environmental 
Conservation. This column is the work of the author 
and is not published by or on behalf of the New York 
State Department of Environmental Conservation. 

loadable SEQRA forms available on its website: http://
www.dec.ny.gov/permits/6191.html. To assist with 
proper utilization of the new forms, DEC had also devel-
oped a website containing workbooks with information 
instructions and guidance at: http://www.dec.ny.gov/
permits/90125.html.

Environmental Audit Incentive Policy
The DEC’s new Environmental Audit Incentive 

Policy, Commissioner Policy 59, will take effect on No-
vember 14, 2013. With some exceptions, the policy pro-
vides for waiver of the majority of penalties for violations 
discovered during an environmental audit or through a 
request for compliance assistance. Stakeholders includ-
ing the business community, environmental advocates, 
environmental justice organizations, farmers, and govern-

Although Ms. Wieder lives and works in New York 
City, she is far from a perennial city-dweller. International 
travel is at the top of her list of interests, followed by 
genealogy research, photography, antique restoration, 
animal rights issues, landscaping, and organization of 
just about anything that can be organized. Clearly living 
by her beliefs, she has accumulated two rescue cats but 
dreams of owning a pet pig (a small one). For the time 
being that dream is on hold until her co-op board comes 
around to approving the pet. 

When asked about the trends that she sees in envi-
ronmental law, Ms. Wieder commented that the EPA is 
headed in the right direction regarding climate change, 
but new measures to foster effective dialogue between 
parties will ultimately lead to more effective legislation 
and less waste. Another trend that has enhanced the effec-
tiveness of the EPA and lowered stakeholder compliance 
costs is electronic tracking of hazardous waste under the 
Resources Conservation and Recovery Act and the Toxic 
Substances Control Act. Ms. Wieder also notes that the 
past several years have shown increasing willingness of 
purchasers to buy Superfund sites, which speaks both to 
the effectiveness of EPA’s programs, and the growing ac-
ceptance of brownfi eld remediation as a legitimate and 
profi table alternative to breaking new ground. 

The Environmental Law Section thanks Ms. Wieder 
for all of her hard work and commitment to fostering en-
vironmental responsibility to diverse parties ranging from 
multi-national real estate investment fi rms, to fi rst-year 
law students who are experiencing their fi rst impression 
of environmental law. 

Justin Birzon

Long-Time Member:
Marla Wieder

The New York State Bar 
Association is very proud to 
introduce Ms. Marla Wieder 
as one of our most outstand-
ing members. Ms. Wieder 
has served as an Assistant 
Regional Counsel with the 
United States Environmental 
Protection Agency (EPA), Re-
gion 2, since 1995. In this role 
she is primarily responsible for 
negotiating the cleanup  of major hazardous waste sites in 
New York and the Caribbean. She has received numerous 
awards for her accomplishments, including 3 gold and 2 
bronze medals from EPA acknowledging her work on the 
Hudson River PCBs Superfund Site and the Motors Liq-
uidation Company Bankruptcy. Never one to shy away 
form a challenge, Ms. Wieder has recently accepted the 
obligations of Offi ce of Regional Counsel Intern Coordi-
nator and Regional Criminal Enforcement Counsel. 

Ms. Wieder is one of several esteemed Section mem-
bers to serve a professor role at Pace University School of 
Law. Since 2000 she has been an adjunct professor teach-
ing a course concerning the law of hazardous waste man-
agement and remediation. She has also contributed to the 
prestigious U.S./Brazil Comparative Environmental Law 
Course and the Brazil-American Institute for Law and 
Environment (BAILE) since 2002. Prior to these positions, 
she worked for the New York State Department of Envi-
ronmental Conservation in Region 3. 

Member Profi le

*     *     *
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branch leaders, academic leaders, and advocates to dis-
cuss how Sandy is shaping environmental policy. 

Background
Disaster preparation and response are severely tested 

by storms like Sandy. The increased frequency of these 
extreme weather events has been predicted for some time. 
Sandy, the largest Atlantic hurricane on record, over-
whelmed coastal areas, fl ooded homes, dislocated fami-
lies, and compromised important infrastructure systems. 
In response, Governor Cuomo sought $60 billion from the 
Federal Government for disaster response and rebuilding 
efforts. In summer 2013, approximately $2 billion of the 
requested funds arrived to aid residential and small busi-
ness property owners. 

New York State and New York City government un-
dertook a number of pre-and post-Sandy efforts aimed at 
assessing the challenge of extreme weather, a changing 
climate, and potential impacts of sea level rise.

Pre-Sandy Government Review and 
Recommendations
PlaNYC: A Greener, Greater New York (2007), New York 
City, available at http://nytelecom.vo.llnwd.net/o15/
agencies/planyc2030/pdf/ full_report_2007.pdf.

Responding to Climate Change in New York State, New York 
State Energy Research and Development Authority, avail-
able at http://www.nyserda.ny.gov/climaid. 

Sea Level Rise Task Force Report, December 2010, Sea Level 
Rise Task Force, available at http://www.dec.ny.gov/
docs/administration_pdf/slrtffinalrep.pdf. 

Climate Action Plan Interim Report (Nov. 2010), New York 
State Climate Action Council, available at http://www.
dec.ny.gov/energy/80930.html.

PlaNYC: A Greener, Greater New York, Update April 2011, 
New York City, available at http://nytelecom.vo.llnwd.
net/o15/agencies/planyc2030/pdf/planyc_2011_planyc_
full_report.pdf.

Post-Sandy Government Review and 
Recommendations
Recommendations to Improve the Strength and Resilience of the 
Empire State’s Infrastructure, the “NYS2100 Commission Re-
port,” available at http://www.governor.ny.gov/assets/
documents/NYS2100.pdf.

Moreland Commission on Utility Storm Preparation and Re-
sponse—Interim Report, January 7, 2012, available at more-

Global Climate Change Committee 
Report

The Global Climate Change Committee, led by co-
chairs Mike Gerrard, Kevin Healy, Ginny Robbins, and 
Carl Howard, have been working on an initiative where-
by heads of other sections of NYSBA have agreed to look 
at how statutes, regulations, and guidance documents 
should be modifi ed or created to help New York cope 
with the effects of future climate change (such as extreme 
weather events, sea level rise, and intense and protracted 
heat waves). The Committee has hosted several confer-
ence calls exploring these issues and it plans to produce a 
white paper with its fi ndings. In addition, members of the 
GCC have inquired into whether progress is being made 
to implement the recommendations of the 2100 Commis-
sion Report. While this Report refl ects excellent thinking 
about preparing for future superstorms and other climate 
change-related incidents, the Committee is concerned 
that implementation of its recommendations could be 
sidetracked due to other state priorities. For this reason, 
the GCC is contemplating hosting a conference to shine 
a light on the recommendations of the Report and the 
pressing need for follow-up action. 

*     *     *

Committee on Legislation Report 

2013 Legislative Forum
Disaster Preparation and Response: How Disasters 
Such as Sandy Are Shaping Legislation and 
Environmental Policy—A Discussion of New York’s 
Sustainability, Adaptability and Resiliency Efforts
By John Louis Parker, Co-Chair

Introduction
The Section’s annual Legislative Forum, held in May 

2013, in the Great Hall at the New York State Bar Center 
in Albany, was a well-attended success. Most importantly, 
it put the Environmental Law Section into the important 
role of hosting a thoughtful and interactive discussion on 
issues of sustainability, adaptability, and resilience—top-
ics that will shape the New York metropolitan area for 
decades to come.

In October 2012, a historic Super Storm, Sandy, bat-
tered the New York City metropolitan area. Almost a year 
has passed since Sandy, and despite a number of rebuild-
ing efforts, particularly in summer resort locations, much 
of the coastal area remains vulnerable to extreme storms 
and the ever increasing sea level. The Legislative Forum 
brought together New York legislative and executive 

Committee Reports
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also discussed brownfi elds reform, a proposed bill to ban 
specifi ed chemicals added to many children’s products, a 
proposed bill to address fl ushing unused or dated drugs 
into waterways, and a proposed bill to consider sea level 
change in building permits.

Eric Goldstein

New York City Environmental Director 

Natural Resources Defense Council
Mr. Goldstein has worked for more than three de-

cades on urban environmental issues, including solid 
waste, air pollution, drinking water, and environmental 
justice. He co-teaches the Environmental Law Clinic at 
New York University School of Law.

Mr. Goldstein discussed the need for expanding vol-
untary property buyouts in fl ood zones, increasing NYS-
DEC jurisdiction to freshwater wetlands smaller than the 
current 12.4 acre threshold, providing Bond Act funding 
to green infrastructure, authorizing local municipalities to 
form and fund storm water authorities to control run off, 
amending the State Environmental Quality Review Act to 
include extreme weather planning, and advancing a sys-
tem for emergency air quality monitoring for debris and 
demolition resulting from storm events.

Eleanor Stein

Administrative Law Judge 

Public Service Commission
Ms. Stein has presided over or mediated many energy 

and environmental proceedings. She teaches the Law of 
Climate Change: Domestic & Transnational at Albany 
Law School and the State University of New York at Al-
bany. 

Ms. Stein discussed the work of the New York State 
2100 Commission and its focus on the need for resilient 
systems and infrastructure, how current state efforts are 
building upon the comprehensive efforts of earlier State 
work such as the Climate Action Council, and how there 
is a need for a regulatory effort to require investment in 
damage prevention and risk assessments, and that these 
expenses be built into the rate base. She also discussed 
that the current extreme weather and climate change is 
unpredictable, and that this reality is the new normal.

Charlie Gottlieb

Staff Attorney

Government Law Center of Albany Law School
Mr. Gottlieb conducts legal research and produces 

scholarship on a broad range of governmental law and 
policy issues including environmental, energy, land use, 
and municipal law at the Government Law Center. He 
is an Adjunct Professor at Albany Law School and Siena 
College.

land.ny.gov/sites/default/fi les/MAC-Interim-
Report1-7-2013.pdf.

Moreland Commission on Utility Storm Preparation and 
Response—Final Report, June 22, 2013, available at 
http://www.newsday.com/long-island/moreland-
commission-s-final-report-on-lipa-storm-response-
1.5554665?p=316261.

A Stronger, More Resilient New York, June 2013, New York 
City, available at http://nytelecom.vo.llnwe.net/o15/
agencies/sirr/SIRR_spreads_Hi_Res.pdf. 

Panel Discussion

Stephen Liss, representing
Assemblyman Robert K. Sweeney, Assembly District 11—
Amityville, Lindenhurst, Copiague and West Babylon

Chair, New York State Assembly Environmental Conser-
vation Committee

Mr. Liss is well known to members of the Environ-
mental Law Section. Prior to serving as Counsel to the 
Chair of the Environmental Conservation Committee, he 
was Counsel to Assemblyman Harrenberg. Mr. Liss was 
a Trustee at the Long Island Power Authority when it 
decommissioned the Shoreham Nuclear Power Plant on 
time and under budget. 

Mr. Liss discussed the Sewage Right-to-Know-Act, 
which was passed and is awaiting the required regula-
tions, an invasive species law and sea grass preservation 
law that were passed, proposed laws to ban fl ame retar-
dants in furniture and certain chemicals that are environ-
mental and health hazards to children, and a proposed 
bill to regulate, as water pollutants, non-point source 
pollution, such as pesticides and fertilizers. He also dis-
cussed the possibility of a new Environmental Bond Act, 
and the need to increase green purchases by the State.

Daniel Schlesinger, representing
Senator Mark Grisanti, 60th Senate District—Buffalo, 
Tonawanda, Niagara Falls and Grand Island

Chairman of the Senate Environmental Conservation 
Committee

Mr. Schlesinger has been Counsel to the NYS Senate 
Environmental Conservation Committee for the past two 
years. A graduate of Albany Law School, he was Manag-
ing Editor for Research and Writing of the Albany Govern-
ment Law Review and wrote an article on the Lighthouse 
Pointe Property case for The New York Environmental Law-
yer.

Mr. Schlesinger also discussed the recently passed 
Sewage Right-to-Know-Act, and discussed the Senate’s 
Earth Day Legislative package of bills that extend the 
timeline for solar incentive, a ban on shark fi n trade, and 
a collection effort for devices containing mercury. He 
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Mr. Gottlieb’s land use planning discussion for storms 
and weather events addressed the need for comprehen-
sive planning, stricter standards for non-conforming uses, 
and consideration of moratoriums on building in vulner-
able areas. He also discussed local municipal regulation 
of freshwater wetlands and the need for active consider-
ation of rolling easements to address changing high water 
mark boundaries.

Robin Adair

Special Counsel

Moreland Commission on Utility Storm Preparation 
and Response

Ms. Adair was a Senior Attorney at the Department 
of Environmental Conservation before leaving to become 
Special Counsel for the Moreland Commission on Util-
ity Storm Preparation and Response. She led a statewide 
dam safety enforcement initiative, managed New York 
City compliance involving combined sewer overfl ows, 
and worked with staff to regulate concentrated animal 
feeding operations. 

Ms. Adair discussed the mission of the Moreland 
Commission, which is to investigate the responses to 
Hurricane Irene, Tropical Storm Lee, and Super Storm 
Sandy by the New York State Energy, Research, and De-
velopment Authority, the Public Service Commission, 
and the Long Island Power Authority. She explained how 
Executive Law Section 86 authorizes investigations and 
provides unique powers including issuing subpoenas and 
calling witnesses. On a historical note, there have been 59 
Moreland Commission investigations called since 1907.

Edward McTiernan

Assistant Commissioner and General Counsel
Mr. McTiernan became General Counsel for NYSDEC 

in spring 2013. He formerly was a partner at Gibbons, 
P.C., where he focused on natural resource damage claims, 
the Comprehensive Environmental Response, Compensa-
tion, and Liability Act, cost recovery actions, environmen-
tal remediation, administrative actions, and New Jersey 
environmental law.

Mr. McTiernan discussed ongoing State Environmen-
tal Quality Review Act reform efforts, praised NYSDEC 
accomplishments on the Regional Greenhouse Gas Initia-
tive, discussed increased funding for the Environmental 
Protection Fund, and mentioned the Consent Order with 
NYC Department of Environmental Protection address-
ing storm sewers, runoff and requiring implementation of 
green infrastructure projects. He also noted that the Super 
Storm Sandy emergency permit expiration date was Octo-
ber 21, 2013.

Submitted on behalf of Jeffrey Brown, John Parker, 
Andrew Wilson, Co-Chairs, Committee on Legislation.
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For the purpose of expediting discovery, the Court re-
quested test case volunteers from three general categories of 
defendants: (1) those who allegedly sent transformers to the 
Site for repair; (2) those who sent transformers to the Site 
on consignment; and (3) those who sold transformers to the 
owner/operator of the Site, Ward Transformer Company 
(“Ward”).9 The specifi c proofs for each category of defen-
dants vary slightly, as Plaintiffs maintain that the repair and 
consignment defendants are liable as both facility owners 
and arrangers under CERCLA, while the sale defendants 
are liable only as arrangers.10

Georgia Power’s Summary Judgment Motion
Following the Court’s decision to utilize discovery test 

cases, Georgia Power volunteered to be the “sales” test 
case defendant. Over the years, Georgia Power sold Ward 
numerous transformers that allegedly contained dielectric 
fl uids with polychlorinated biphenyls (“PCBs”). These sales 
were arms-length transactions, generally through auctions 
at which there was more than one bidder. Prior to their sale, 
Georgia Power cleaned most of these transformers by a 
“double-pumping” method, which removed free-fl owing 
oil but left a sheen or residue of oil on the metal surfaces of 
the transformers. However, some of the transformers sold 
by Georgia Power were not drained prior to the sale and al-
legedly contained dielectric fl uids with PCBs.11

In order to establish a prima facie case for arranger li-
ability under CERCLA, a plaintiff must show: (1) that a de-
fendant owned or possessed hazardous substances; (2) that, 
by contract, agreement or otherwise, it arranged for dis-
posal or treatment, or arranged for transport for disposal or 
treatment of those substances at a facility; (3) that there was 
a release or threatened release of a hazardous substance at 
the site; and (4) that the release or threatened release caused 
the incurrence of response costs.12 Following the conclusion 
of discovery, Georgia Power moved for summary judgment 
contesting its arranger liability under CERCLA. Specifi cally, 
citing the Supreme Court’s decision in Burlington Northern, 
Georgia Power claimed it could not be held liable as an ar-
ranger because it lacked the intent to dispose of any hazard-
ous substance at the Site.

In its decision, the Court acknowledged that the Bur-
lington Northern analysis requires a showing that a defen-
dant has taken “intentional steps to dispose of a hazardous 
substance” and outlined several factors used to determine 
such intent, including (1) knowledge of disposal, (2) the val-
ue of the materials sold, (3) the usefulness of the materials 
in the condition in which they were sold, and (4) the state of 
the product at the time of transfer.13

In evaluating these four criteria, the Court began by 
looking at the value of the transformers at the time of the 

The Supreme Court’s decision on “arranger liability” 
under Superfund in Burlington Northern & Santa Fe Railway 
Company v. United States1 continues to reverberate. The 
most recent manifestations are a trio of decisions by the 
U.S. District Court for the Eastern District of North Carolina 
in Carolina Power & Light Co. v. Alcan Aluminum Corp. and 
Duke Energy Progress, Inc. v. Alcan Aluminum Corp.2

In a January 31, 2013 decision,3 the Court granted sum-
mary judgment to defendant Georgia Power Co. (“Georgia 
Power”) on the basis that its sale of used transformers to 
the operator of the Ward Transformer Superfund Site (the 
“Site”) did not amount to an “arrangement for disposal.” 
In examining the “fact-specifi c circumstances,” the Court 
determined that the evidence established that these transac-
tions were sales of a “useful product” rather than attempts 
to dispose of hazardous substances.

Then, on February 18, 2013, the Court denied summary 
judgment to defendant Broad River Electric Cooperative, 
Inc. (“Broad River”) on the basis that a genuine issue of ma-
terial fact existed as to whether the transformers that Broad 
River sent to the Site for repair contained a hazardous sub-
stance.4 Notably, the Broad River decision lacked a detailed 
analysis of whether Broad River intended to dispose of a 
hazardous substance as part of its contract for repair of its 
transformers. 

In response to Broad River’s motion for reconsideration 
of the February 18 decision, the Court issued a third opin-
ion on May 6, 20135 that provided clarifi cation of its think-
ing on the issue of “intent to dispose” in a repair transaction 
setting.

These three decisions help further defi ne the contours 
of arranger liability under Superfund in the wake of Burl-
ington Northern.

Site Background
The Site is an extensively contaminated facility in Wade 

County, North Carolina that for many years was the loca-
tion of a transformer repair and recycling facility.6 Extensive 
cleanup has already taken place, and additional remedia-
tion is under way and planned. Total costs of the cleanup 
are expected to exceed $100 million.

Two potentially responsible parties, Carolina Power 
& Light and Consolidation Coal, entered into an adminis-
trative settlement with EPA to perform an initial removal 
action. They then sued more than 100 companies for cost 
recovery and contribution under Sections 107 and 113(f) 
of CERCLA.7 The Section 107 claims were dismissed at an 
earlier stage of the litigation on the basis that Section 113 
provides the exclusive avenue for cost recoupment by par-
ties that have settled with the government.8

District Court Decisions Provide Further Guidance on Scope 
of “Arranger” Liability Under Superfund
By David J. Freeman and Harry H. Clayton IV
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show that upon receipt, Ward measured and tested the fl u-
ids in each of the Broad River transformers and found mea-
surable concentrations of PCBs in them.18 In two instances, 
Ward refi lled the transformers before returning them to 
Broad River. In the third instance, after an initial inspection 
by Ward, Broad River decided not to repair the transformer 
and left it with Ward to offset the inspection cost.19

Following discovery, Broad River moved for summary 
judgment, contesting both its ownership and arranger li-
ability under CERCLA. Specifi cally, Broad River claimed it 
could not be held liable as an arranger because, inter alia, 
(1) there was no evidence of disposal of a hazardous sub-
stance, and (2) it lacked the intent to dispose of any hazard-
ous substance at the Site.

After setting forth the elements of ownership and ar-
ranger CERCLA liability, the Court began its analysis by re-
viewing the facts relevant to the common elements of both 
ownership and arranger liability. As part of this analysis, 
the Court determined that whether Broad River’s trans-
formers contained a hazardous substance was a genuine is-
sue of material fact. The Court correctly reasoned that if the 
transformers did not contain any PCBs, Broad River could 
not be liable as an arranger; but if the transformers did 
contain PCBs, Broad River could be held liable, provided 
that the other elements of arranger liability could be shown. 
Ultimately, based on the confl icting evidence produced dur-
ing discovery, the Court found that the presence or absence 
of PCBs was an unresolved issue and denied summary 
judgment.20

One would have expected the Court then to examine 
the issue of Broad River’s intent in sending the transform-
ers to Ward. But such a discussion was nowhere to be 
found. The Court’s analysis lacked a discussion of evidence 
both negating an intent to dispose (e.g., sealing the trans-
formers prior to shipment to prevent spills), and that which 
would tend to prove such an intent. Rather, the Court 
seemed to view the draining, disposal and replacement of 
the transformer oil as an understood and necessary element 
of the repair transaction. It appeared that the nature of the 
transaction itself was suffi cient to preclude a grant of sum-
mary judgment to Broad River on the issue of intent. 

Broad River’s Motion for Reconsideration
Following issuance of the Court’s February 18, 2013 

decision, Broad River fi led a motion for reconsideration, 
arguing that the Court failed to consider case-specifi c infor-
mation that negated Broad River’s intent to dispose of haz-
ardous materials at the Ward Site. Specifi cally, Broad River 
cited (i) its spill prevention and control policy, which, like 
Georgia Power’s, required the removal of the transformer 
bushings and sealing of ports to prevent spills or leaks prior 
to the shipping of the transformers for repair, and (ii) the 
testimony of Broad River’s CEO, who visited the Ward Site 
and found it to be a professional, clean and well-run opera-
tion.21 Broad River also noted that, like those of Georgia 
Pacifi c, its transformers were useful products in that they 
“continued to be used as transformers after their repair/
resale.”22

sale, focusing on the method of the sale (via public auction), 
the price paid (between $150 and $3,200 per transformer) 
and the fact that Ward was able to refurbish and resell the 
transformers for a profi t.14

The Court then turned to an analysis of the usefulness 
of the product at the time of sale and reviewed prior case 
law which found used transformers to be useful products, 
even as scrap metal. Based on these prior determinations, 
the Court found that the transformers in the instant case 
were useful products, as most if not all of them had not 
reached the end of their useful lives and continued to be 
used as transformers after their sale to Ward.15

The Court then looked to the state of the product at 
the time of the transfer, focusing on where the hazardous 
materials at issue (PCBs) were contained or leaking. The 
Court noted the fact that Georgia Power either capped the 
transformers to prevent leaking or drained and disposed 
of PCB-laden oil in the transformers before selling them. In 
the Court’s view, the possibility that the transformers which 
had been drained may have contained a sheen of oil that 
had the potential to be released into the environment did 
not rise to the level of leaking as considered in Burlington 
Northern, and was overcome by the steps taken by Geor-
gia Power to prevent spills by either draining or capping 
the transformers before shipping them to the Site. For the 
Court, these precautionary steps further showed that it was 
not Georgia Power’s intent to dispose of hazardous materi-
als in sending the transformers to Ward.16

Only after completing its analysis of the value, useful-
ness and condition of the transformers at the time of the 
sale did the Court consider Georgia Power’s knowledge 
of the disposal at the Site—i.e., whether Georgia Power 
knew or assumed that hazardous waste would be “leaked, 
spilled, dumped or otherwise discarded” as a result of its 
transactions with Ward. The Court distinguished between 
knowledge of the potential for the release based on experi-
ence in or knowledge of the industry and products, and ac-
tual knowledge that spills were occurring at the Site (as was 
the case in Burlington Northern). In the instant case, Georgia 
Power’s knowledge of spills was limited to the potential for 
release, and it was not shown to have specifi c knowledge 
of contamination problems at the Ward site. Notably, the 
Court found that where all other factors counseled toward 
a fi nding that Georgia Power lacked the requisite intent for 
arranger liability, the Court would not rely on such “knowl-
edge alone” to hold Georgia Power liable.17

Broad River’s Summary Judgment Motion
Broad River had volunteered to be the “repairs” test 

case defendant. During the 1980s, Broad River sent Ward 
three transformers for repair. Broad River did not produce 
documentation to confi rm or refute the presence of PCBs 
in the transformers that it sent to Ward, but instead relied 
on its internal PCB policies and EPA regulations regarding 
monitoring PCBs as evidence that the transformers did not 
contain PCB-contaminated fl uids. By contrast, plaintiffs 
produced documents and testimony that purported to 
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In support of Broad River’s motion for consideration, 
defendant Carr & Duff fi led a brief which took specifi c aim 
at the apparently disparate approach taken by the Court in 
its two earlier decisions. Why, it asked, should the question 
of “intent to dispose” be analyzed any differently for “re-
pair” defendants, especially those who can prove that they 
took steps to drain transformer oils prior to delivering the 
transformers to Ward for repair?23

The Court denied the motion for reconsideration be-
cause no new law or facts had been presented. It neverthe-
less felt the need to address the alleged disparity between 
its rulings on the summary judgment motions brought by 
Georgia Power and Broad River, and to “aid the parties’ 
understandings as litigation moves forward.”24 The Court 
again noted that arranger liability required an intent to dis-
pose, and that the determination of intent is “fact intensive 
and case specifi c.” But it reiterated, even more emphatically 
than in its initial decision, that “the difference between a 
sale and a repair for the purposes of CERCLA liability is 
critical to the liability determination in these cases.”25 The 
Court buttressed its analysis by referencing a consideration 
not mentioned in its earlier decision: the fact that Broad 
River continued to own the transformers and their contents 
and retained—and exercised—the authority to instruct 
Ward “as to the specifi c handling of its transformers while 
under repair.”26 It concluded that “[t]hese facts tend to 
show that defendant Broad River took ‘intentional steps’ to 
dispose of the transformer oil.”27

Insights into CERCLA Arranger Liability
These recent decisions are particularly instructive 

because, despite the defendants having proffered similar 
case-specifi c evidence, the Court engaged in a signifi cantly 
different legal analysis of their respective liability based on 
its view of the underlying nature of the transactions. 

Both defendants dealt with useful products—trans-
formers that were capable of reuse after being repaired. 
Both adduced evidence of policies (e.g., draining of trans-
formers before shipment, inspections of the disposal site) 
whose goal was to prevent the disposal of hazardous 
wastes. But, in the Court’s view, the characterization of one 
defendant’s transactions as sales, and the other’s as repairs, 
was suffi cient (at least on the facts presented) to trump any 
transaction-specifi c evidence of intent to the contrary. 

There are those who thought that Burlington North-
ern’s admonitions that intent to dispose must be proven, 
and that proof is “fact intensive and case specifi c,” would 
usher in a new era of Superfund litigation, in which broad 
assumptions and inferences would give way to a more nu-
anced look at parties’ actual intent in entering into specifi c 
transactions. There are others who believed that Burlington 
Northern did not move the needle all that much, and that 
generalized inferences and assumptions would continue to 
play a signifi cant role in courts’ decision-making. For better 
or worse, this trio of decisions lends support to the latter 
view of Superfund jurisprudence in this important and still-
developing area.
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NYSERDA recently submitted a petition for modifi ca-
tion of the RPS Main Tier program to the Board, lobbying 
that eligibility of Main Tier projects should be limited 
to in-state projects only.11 It is NYSERDA’s position that 
limiting eligibility to New York projects will lead to “(1) 
environmental improvement; (2) energy security; and 
(3) economic benefi ts to New York.”12 However, limiting 
projects to in-state generation will be detrimental to New 
York’s overall clean energy goals.13 New York should 
be welcoming out-of-state projects like the Champlain 
Hudson Power Express (CHPE).14 New York is having 
the most diffi culty in obtaining the Main Tier component 
of the RPS program. The CHPE is a 1,000 MW project, 
of which 94% of the generated power comes from hydro 
and wind. This energy production represents over 66% of 
what is needed to reach the RPS goal.

The State Energy Planning Board should adopt a 
state energy plan that expands the scope of projects that 
qualify for the RPS goal and extend the 2015 deadline to 
2017. The CHPE project has the ability to meet all of the 
goals identifi ed by NYSERDA and, because capacity is so 
close, will ensure the state’s clean energy goal is met upon 
completion. Extension will retain NYSERDA’s ability to 
fund incentives to companies for delivering clean energy 
to consumers and, as a result, not overly delay obtaining 
a major policy goal.15 New York’s green energy infrastruc-
ture is at a crossroads. At a time when the RPS goal is not 
being met, the state should not be limiting resources but 
rather expanding program criteria and extending dead-
lines to ensure the program’s success. 

Where Is New York Now? Background and 
Initiatives Taken by Governor Cuomo

New York fi rst publicly recognized the problems 
associated with dependence on foreign fuel and the im-
pacts that it can have on the environment in its 2002 State 
Energy Plan.16 In 2004, the Public Service Commission 
implemented regulations to create the RPS.17 In order 
for an energy source to qualify for the RPS, it must have 
an attribute, which “include[s] any and all reductions in 
harmful pollutants and emissions, such as carbon dioxide 
and oxides of sulfur and nitrogen.”18 The main goal is to 
not only increase renewable energy in New York State, 
but to avoid negatively impacting the state’s ability to be 
competitive in the marketplace.19 By limiting Main Tier 
projects to in-state production only, New York would be 
signifi cantly impacting its ability to compete in the mar-
ketplace.

The executive agency charged with being responsible 
for both tracking the progress and supporting the RPS is 

New York law requires that a State Energy Planning 
Board (Board) convene and discuss clean and renewable 
energy in the state and make policy recommendations on 
the state’s energy plan moving forward.1 One component 
of the state energy plan is the Renewable Energy Portfolio 
Standard (RPS). Originally established in 2004, the initial 
goal of the RPS was to increase “the amount of renewable 
electricity used by consumers to 25% by 2013.”2 Since the 
initial regulations have been adopted, the goal has been 
increased to 30% by 2015.3

In order to make recommendations moving forward, 
the Board must conduct “[a]n assessment of current 
energy policies and programs.”4 Governor Andrew M. 
Cuomo, the fi rst term Governor of New York, has shown 
a great commitment from his administration to increase 
renewable energy in New York State and to encourage 
in-state generation to reach the RPS goal. The Governor 
signed the Power Act of 2011 into law, which has led to 
three promising initiatives in the state: the reauthorization 
and change to Article X of the Public Service Law, the NY-
Sun initiative and the New York Energy Highway. 

Although the initiatives will ultimately increase re-
newable energy consumption in the state, it is clear from 
several studies that the administration will come up short 
of reaching the 2015 goal. The latest report issued by 
the New York State Energy Research and Development 
Authority (NYSERDA) in 2012 projects that New York 
is on target to meet its goal for small-scale generation 
projects.5 Small-scale projects are often relatively low in 
overall production and are installed by the individual 
consumer.6 However, the report makes no such assurance 
for the Main Tier component of the program, which ac-
counts for the major utility-scale resources, or the projects 
that generate the most power.7 As of 2012, the Main Tier 
component had 1,456 megawatts (MW)8 in operation and 
another 384 MW being developed or under construction.9 
The Main Tier had reached 48% of its goal, meaning that 
the state must add close to 1,577 MW by 2015 in order to 
reach 30%.10 

In spite of the fact that New York will not reach the 
goal by 2015, success and the continuance of this program 
are crucial to both energy security and economic recov-
ery in New York. Governor Cuomo himself has publicly 
recognized the jobs and tax relief that can be generated 
by increasing clean energy on the grid. The Board must 
consider policy recommendations that will help New 
York realize its clean energy goals, including out-of-state 
generation. 

Green Alert: The Need to Rescue New York’s Renewable 
Energy Portfolio Standard
By Edward Hyde Clarke
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“Like its predecessor, the law grants to a State Siting 
Board exclusive authority to certify power plants and it 
preempts local laws that would otherwise prevent or de-
lay new power plant construction, including zoning.”26 
As a general principle, a “municipal zoning ordinance is 
presumed to be valid, and will not be held unconstitu-
tional if its wisdom is at least fairly debatable and it bears 
a rational relationship to a permissible state objective.”27 
Local governments have the ability to set conditional use 
permits that implement noise restrictions, setback require-
ments, minimum lot size requirements, signage require-
ments, limitations on zoning districts, decommissioning 
plans, and requirements that the project comply with 
building and electric codes.28

The big change is that Article X now includes wind 
projects. Many wind projects that may have been held up 
by local laws can now be streamlined into the “one stop 
shopping” process that was once only available for power 
plants. Wind is a major component of the Main Tier part 
of the RPS standard. Wind developers will still have to 
conduct a site evaluation and ensure that there is a certain 
amount of wind power generated, before they will invest 
their money and capital in the project.29 The benefi t of 
Article X is now the company will have the ability to go 
to just one planning board, simplifying the process and 
hopefully encouraging more companies to go through the 
necessary administrative process.

In assessing the impact this will have on the overall 
goals of renewable energy development in the state, the 
board must understand that New York is not close to 
reaching its potential of 5,000 MW of land-based wind 
generation. Further, it is not clear to what extent any new 
wind projects would be developed in time to benefi t the 
state in reaching the RPS goal.30 The main issue is the 
amount of power that the projects are able to produce. 
NYSERDA claims that its programs have been instrumen-
tal in securing wind farms totaling an amount of 41.5 MW 
of power.31 This is a relatively low fraction considering 
the state’s actual capacity. New York lags behind when 
it comes to wind generation when compared to other 
states.32 The American Wind Energy Association just re-
leased numbers on the amount of wind power that was 
added over the course of 2012.33 The United States wind 
industry added 13,000 MW in 2012, which is the most 
that has ever been added in a single year.34 The concern 
for New York is that it is not even in the top ten of wind 
producers in the country.35 Colorado ranks tenth in the 
country at 496 MW of wind generation capability.36 It is 
clear that New York has not harnessed the amount of new 
wind generation that is being utilized in other parts of the 
country. 

The other issue that wind projects are facing is that 
one of the major federal tax breaks for projects expired 
on January 1, 2013.37 There are many who feel the expira-
tion will impact installations all over the country and that 

NYSERDA. Through the end of 2011, NYSERDA reported 
that 47% of the goal for 2015 had been met. It is projected 
that if the 30% goal is met by 2015 that New York will 
gain approximately $6 billion in economic benefi ts.20 
Although these benefi ts are just estimates, this is a sig-
nifi cant incentive at a time when state government faces 
a number of defi cits and is forced to cut spending from a 
number of programs. 

Governor Andrew M. Cuomo has taken a number of 
steps to increase renewable energy in New York State and 
presumptively ensure that New York meets its RPS stan-
dards by 2015. The Governor recognized that the “[k]ey to 
powering our economic growth is expanding our energy 
infrastructure.”21 Most notably, the Governor has signed 
the Power New York Act of 2011. 

The Power New York Act of 2011 (A08510 same as 
S 5844), sponsored by Kevin Cahill in the Assembly and 
George Maziarz in the Senate, was signed in to law by 
Governor Cuomo on August 4, 2011. The purpose of the 
bill was to:

Establish an on-bill recovery mechanism 
for the “Green Jobs/Green New York” 
program which was added by chapter 
487 of the laws of 2009, reauthorize and 
modernize Article X of the Public Service 
Law, regarding siting of major electric 
generating facilities in a manner that 
enhances public participation and aug-
ments environmental justice, and require 
a study with respect to increasing genera-
tion from photovoltaic devices in New 
York.22 

There are three main direct and indirect results from sign-
ing this bill: the reauthorization and change to Article X, 
the NY-Sun initiative and the New York Energy High-
way. All three of these initiatives have been major steps 
towards helping New York increase renewable energy 
in the state and are undoubtedly part of the policy as-
sessment performed by the Board in crafting New York’s 
Energy Plan.

Article X
The original provision of Article X expired in 2003, 

which provided for a multi-agency planning board for 
siting power generators sized 80 megawatts (MW) or 
larger.23 Facilities that were not covered by the law were 
forced to deal with the numerous levels of local and state 
government.24 As explained in the Power New York Act, 
the new Article X encompasses facilities that generate 25 
megawatts, which encompass more than power plants in 
its regulatory reach.25 In addition, the new Article X gives 
power to the Department of Environmental Conserva-
tion to focus on reducing carbon dioxide produced by the 
facility.
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voltaic (PV) systems that are 7kW or less for residential, 
and 50 kW or less for commercial sites.” This funding is 
provided through the money that is allotted to reach the 
RPS. The incentives are only available to those electricity 
distribution customers of the companies that contribute 
to the fi nancial support of RPS goal.49 The residential cus-
tomers are expected to go through a home audit, which 
will analyze their daily energy habits and an inspection 
to identify where improvements can be made in terms of 
energy effi ciency.50 The incentives are paid directly to the 
company, which is then responsible for passing on the 
benefi ts to the consumer.51

NYSERDA also funds another program called the 
New York Sun Competitive PV Program, which has 
over $106 million available.52 This program is actually 
an expansion RPS Customer-Sited Tier program, which 
now can include projects in upstate New York.53 In order 
to qualify for this incentive program the system that is 
installed must produce more than 50 kW and must be 
installed within 8 months of the award.54 NYSERDA has 
also identifi ed specifi c strategic locations that can receive 
an additional 15% above the project reward.55 There is a 
cap on funds that can be received, which is set at $3 mil-
lion.56 There are two technologies that are available for 
funding under this program: Photovoltaics (PV) and Re-
newable Biogas-fueled projects.57 

In addition to the efforts that are being made by 
NYSERDA, NYPA and LIPA have their own initiatives 
geared towards increasing the amount of solar power in 
New York. NYPA is in the process of creating a Solar Mar-
ket Acceleration Program (Solar MAP).58 Solar MAP will 
work in conjunction with NYSERDA to reduce the cost of 
implementing solar technology in New York State.59 The 
program is geared towards technology research, dem-
onstration projects, and soft-cost reduction strategies.60 
Specifi c to Long Island, LIPA has what is called the Solar 
Pioneer Program for Homeowners.61 Through the pro-
gram, LIPA offers rebates to help with the initial cost of 
implementation.62 In the event that the new system pro-
duces more electricity than the residential home requires, 
LIPA will give a credit back to the homeowner, which 
can be “banked” for a later date.63 Overall, the goal is to 
encourage homeowners to install the PV panels, and thus 
gain credits towards the RPS goal.

The New York Sun Initiative and other solar pro-
grams are encouraging in relation to increasing the use 
of solar technology. However, it is not clear if solar is 
the solution to reaching notable generation goals. Solar 
technology is still considered to be in the early stages of 
development and progress, not necessarily the solution to 
achieve clean energy goals in the near future.64 “[A] typi-
cal commercial photovoltaic solar cell has an effi ciency of 
15%, where about one-sixth of the sunlight striking the 
cell generates electricity, the cost of energy generated by 
the typical solar cell is an unaffordable $.38 per kilowatt 

overall projects will likely fall close to 90%.38 It is thought 
that the expiration of the credit and the uncertainty that 
surrounds whether or not it will be extended and for how 
long it will be extended will bring the nation’s wind farm 
projects to a “virtual standstill.”39 Unfortunately, the ex-
piration of the tax credit is nothing new for the industry. 
The uncertainty of the fi nancial support limits developers 
who have to plan and submit a number of documents for 
the lengthy environmental assessment process.40

Therefore, although Article X and streamlining the 
permitting of wind projects was a positive step taken by 
the Administration, it will not be signifi cant enough to 
lead New York to achieving the RPS goal. 

The NY-Sun Initiative
We will continue to establish New York’s 
technology leadership in this important 
emerging market while balancing invest-
ments in other renewable resources and 
protecting the taxpayer. This approach 
will create jobs, expand solar power and 
protect ratepayers—a win, win, win.41

The New York Sun Initiative involves contributions 
from at least three different bodies: NYSERDA, Long Is-
land Power Authority (LIPA), and the New York Power 
Authority (NYPA).

NYSERDA conducted a Solar Study to analyze the 
benefi ts and cost of increasing PV devices in New York.42 
The study estimated the cost of achieving a 5,000 MW 
goal at $1.4 to $4.3 million per MW produced, depend-
ing on the status of the federal tax credit program and 
whether or not the program is able to continue at the cur-
rent rate.43 According to the base case scenario, the cost 
exceeds the benefi ts in reaching a goal of 5,000 MW.44 The 
study did fi nd that there will be benefi ts in the job market 
and for the environment.45 Through 2025, an estimated 
2,300 jobs would be created as a direct result from PV 
installation and maintenance.46 It is estimated that there 
will be a 4% reduction in fossil fuel consumption, a drop 
in carbon dioxide by 3% and a notable reduction in nitro-
gen oxides, acid rain, and smog.47 Despite the challenges, 
NYSERDA advises, “New York State should support 
continued investment in the steady and measured growth 
and deployment of PV as part of a sound and balanced 
renewable energy policy.” It is unclear whether or not this 
advice will lead to the state reaching the goal of 5,000 MW 
or if the state will take a more cautious approach due to 
the signifi cant costs. 

NYSERDA is the executive chamber’s most active 
arm in guiding the state’s RPS program. NYSERDA has 
a program called the Solar PV Program Financial Incen-
tives.48 Applications are accepted from 2010 through 2015, 
and will actually provide cash incentives to “Eligible 
Installers of new grid-connected Solar Electric or Photo-
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as the Long Island New York City Wind Collaborative 
currently face,73 a project that has been met by fi erce op-
position from landowners who argue that their view and 
aesthetics will be ruined. “When considering wind power 
in the abstract, the public generally supports generating 
power from wind energy. However, individual proposals 
for generating power using offshore wind may face aes-
thetic and environmental objections.”74 

The blueprint calls for New York to provide certainty 
for development in renewable energy beyond 2015.75 This 
type of commitment looks beyond just the RPS goal, but 
the continued building of New York’s renewable energy 
efforts in the future. The blueprint has tasked this assign-
ment to NYSERDA and the Department of Public Service 
(DPS). This initiative aims to encourage renewable energy 
generation, while at the same time building on projects 
already in place, such as the NY-Sun initiative.76

The New York Energy Highway discusses the poten-
tial of increasing investments in renewable technology 
to insure that New York meets its target deadline for the 
RPS.77 However, the report discusses adding only 270 
MW of renewable energy.78 The state is still over 1,500 
MW away from reaching its RPS goal, so while this in-
vestment is important, it will not be suffi cient in meeting 
the 2015 deadline. 

Cuomo Administration Moving Forward
In Governor Cuomo’s fi rst term in offi ce he has taken 

a number of steps to ensure that New York State is a 
leader in green technology. The Governor understands 
that by increasing the use of green technology, the state 
will not only promote a cleaner environment, but the state 
can increase the number of job opportunities and build a 
more reliable power grid. “Wind turbines and solar pan-
els together require thousands of components that can 
be designed, manufactured, distributed, sold, deployed, 
installed, and serviced by a workforce trained and edu-
cated” in the fi eld.79

One of the main challenges that renewable technol-
ogy faces in New York is the fact that investments are not 
maximizing on their return. “Currently, various New York 
State entities collect and spend $1.4 billion per year on 
renewables and energy effi ciency. Approximately 80 per-
cent of this funding—or $1.15 billion—comes in the form 
of one-time subsidies. In spite of this level of spending, 
the State is far from realizing its clean energy goals.”80 In 
order to address the current projection that the state will 
not meet its clean energy goals, the Governor laid out po-
tential solutions in his 2013 State of the State address this 
January.

The fi rst proposal by the Governor was the creation 
of the Energy Czar post in his administration. The Gov-
ernor appointed Richard Kauffman to be the Chairman 
for Energy Policy and Finance for New York State.81 In 

hour without government subsidies.”65 The investment 
that Governor Cuomo has outlined will be critical to in-
creasing solar panels in New York, but it may not be the 
most economical or benefi cial energy source to rely on in 
achieving the RPS goal. 

New York Energy Highway
The Energy Highway Task Force pres-
ents…immediate actions and policy rec-
ommendations to modernize the power 
generation and transmission systems to 
achieve vital safety, reliability, affordabil-
ity, and sustainability goals on behalf of 
all New Yorkers.66

Governor Cuomo held a summit in April of 2012, in 
which numerous parties submitted proposals on how 
to improve the state’s energy grid.67 While the Energy 
Highway Task Force has a number of goals, most notably 
the initiative aims to increase renewable energy in-state.68 
Increasing renewable energy is just one way of moderniz-
ing the grid. Specifi cally the plan identifi es Upstate New 
York for the potential siting of projects. “Modernizing our 
generation assets promotes environmental and effi ciency 
goals and preparing well in advance for the potential 
closure of power plants is critical to safeguarding system 
reliability and protecting consumers.”69

The “blueprint” proposal was fi nalized in October of 
2012. The blueprint includes calls to “execute new con-
tracts for up to $250 million within the next year with re-
newable energy developers under the Renewable Portfo-
lio Standard (RPS) to leverage an additional $425 million 
in private-sector investment to build up to 270 MW; con-
tinue to invest annually with future contract solicitations 
in new large-scale renewable energy projects.”70 The RPS 
goal will surely benefi t from any continued investment in 
energy sources that qualify for the program. While there 
is no indication that NYSERDA is close to running out of 
funds to support the project, a commitment from the state 
to invest will certainly help ensure its success. 

The blueprint also calls for the permitting process to 
be expedited. This involves collaboration between energy, 
environmental and economic development agencies. This 
part of the initiative, coupled with Article X, is an effort to 
streamline the process and ensure that the projects are in 
fact implemented. New York must encourage companies 
and investors that development is possible in New York 
and that it will not take years to start production. 

Finally, the blueprint identifi es offshore wind as a 
great opportunity and calls for an extensive study to be 
conducted.71 Offshore wind projects have been the center 
of controversy in a number of coastal communities and 
bring a range of similar challenges with siting.72 It is un-
clear whether or not offshore wind will ever be success-
ful, given the challenges that current wind projects such 
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NYSERDA’S 3 Goals
In the petition submitted to the State Energy Plan-

ning Board, NYSERDA identifi ed three main goals that it 
believes will be achieved by limiting Main Tier facilities 
to in-state production.93 Not only can all three of these 
goals be met by projects that are generated out of state,94 
but more importantly New York will fail to reach the 
RPS goal for a number of years if this policy is adopted. 
New York can support and incentivize and leverage in-
state projects,95 but to place an all out ban on out of state 
projects for the RPS standard would be detrimental to 
the overall goal of increasing clean energy consump-
tion in New York.96 “Barring out-of-state resources from 
participation in the RPS Program will affect a number of 
factors…includ[ing]: the cost of resources, the availability 
of renewable energy resources, and the amount of time 
required to develop suffi cient” projects.97 

The Champlain Hudson Power Express is one project 
that utilizes available renewable energy sources and can 
be completed in time to have a positive impact on New 
York’s RPS goal.98 Not only is this project well on its way 
to being approved for the necessary regulatory permits, 
but it is also supported by a number of groups and agen-
cies in New York.99 Banning out-of-state generated proj-
ects from qualifying for the RPS when New York is on the 
verge of acquiring such a project would be noxious to the 
state’s clean energy policy goals. 

Champlain Hudson Power Express
Designed to deliver hydroelectricity and 
wind power from Canada into New York 
City, the $2.2 billion line would originate 
underwater at the border between the 
US and Canada near Champlain, New 
York, and continue south under Lake 
Champlain for 101 miles before travers-
ing predominantly rights of way along 
land before continuing under the Hudson 
River into Astoria.100

The Champlain Hudson Power Express (CHPE) in-
volves “a 1,000-megawatt (MW) high-voltage direct cur-
rent (HVDC) Voltage Source Converter (VSC) controllable 
transmission system from the Canadian Province of Que-
bec to New York City.”101 While there is a full route that 
has been laid out and detailed, ultimately the plan will 
be subject to fi nal approvals and an agreement from all 
the stakeholders that are involved.102 The CHPE was fi rst 
proposed in an application to the Public Service Commis-
sion in March of 2010.103 While the fi rst end point was in 
Yonkers, the project destination was changed to Astoria, 
Queens.104

The CHPE has faced a number challenges and regula-
tory steps in order to be in compliance and gain the ap-
proval of the commission. In particular, the commission 

accepting the position, Kauffman is leaving his current 
post as a senior advisor to Steven Chu, the Secretary of 
Energy.82 “Mr. Kauffman was Chief Executive Offi cer of 
Good Energies, Inc., a leading investor in renewable en-
ergy and energy effi ciency technologies.”83 It has yet to be 
seen the extent of Kauffman’s power in the new position 
or how the energy subcabinet will work with the other 
state agencies charged with the implementation of renew-
able energy projects. However, Kauffman is known for 
being “one of the country’s leading experts in private sec-
tor investment in clean energy.”84 Due to the high cost of 
developing a renewable energy grid, it is critical to spur 
private investment and persuade companies to expand in 
New York.

One of Kauffman’s fi rst jobs in his new position will 
be implementing the NY Green Bank, which was also 
proposed in the Governor’s address.85 “Governor Cuomo 
proposes to create a $1 billion NY Green Bank to lever-
age public dollars with a private-sector match to spur the 
clean economy.”86 “To fund the bank, a portion of Energy 
Effi ciency Portfolio Standards, Renewable Portfolio Stan-
dards, and/or System Benefi t Charge funds will be lever-
aged to attract private investment, and the State will sup-
port new borrowing by the Green Bank to support loans 
for energy effi ciency improvements.”87

A green bank would allow “the government [to] pro-
vide fi nancial support for energy projects in an attempt 
to increase the fl ow of private capital into the sector.”88 A 
green bank has the ability “to fi ll a gap necessary for the 
commercial deployment of cost-competitive renewable 
energy technologies.”89 The federal government has had 
similar proposals before Congress in an attempt to cre-
ate a national green bank.90 While a green bank has the 
potential to leverage spending and spur development, 
it does require taxpayer assistance to fund the program. 
Therefore, the establishment of a Green Bank would have 
to be reconciled with the original goal of the RPS when it 
was established in 2004, which was for the “creation of re-
newable industries that are self-supportive based on mar-
ket demand and market forces instead of relying primar-
ily upon ratepayer and taxpayer assistance to survive.”91

While the Governor has made signifi cant progress 
towards increasing renewable energy in New York, most 
of the solutions proposed have been in-state driven. The 
key point about the RPS goal is that it is renewable energy 
that is “consumed” in New York. As opposed to what is 
being proposed by NYSERDA, the state should not limit 
its solutions and consider only projects that are generated 
on state land. In order to be serious about increasing re-
newable energy that is consumed in the state, New York 
must support projects that produce clean energy out of 
state, as well as in-state, because competition leads to a 
more cost-effective RPS program.92
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The joint proposal also has an extensive section that 
is devoted to analyzing the environmental impact of the 
project.118 Since environmental impact is a main concern 
for NYSERDA, the impact must be a major determining 
factor in the approval process. In burying the line, it was 
found that there would be “[n]o permanent or signifi cant 
impacts related to geology or soils.”119 It was determined 
that any disturbance of sentiments and overall water 
quality would be minimal and well within the agreed pa-
rameters.120 The project also took in to account any possi-
ble impacts on fi sh, vegetation and other aquatic life, and 
it was decided that any impact would be minimal and 
that if any rare species were identifi ed during construc-
tion that steps would be taken to minimize or avoid any 
potential impact.121 The proposal reassures that any land 
use will be “with minimal potential impact to the general 
public or private property, open space, or any existing or 
planned land uses.”122 

In addition to wildlife and vegetation concerns, the 
report outlines that there will be no disruption in any 
of the transportation structure during construction and 
once the line is in place,123 ensuring that there will be no 
negative impact on the economic activity of the state. 
Noise, which is often a concern for parties interested in a 
development project, is estimated to be insignifi cant and 
is likely to occur only during the installation process.124 
The joint proposal also sets out to establish a trust that 
will be dedicated to mitigating efforts and water studies 
to ensure that the project does not lead to signifi cant de-
terioration, and will be overseen by a number of the sig-
natories.125 Overall, this project is estimated to have very 
little negative environmental impact, which lends itself to 
be supported by the signatories. 

Opposition
One of the loudest voices of opposition is from En-

tergy, which is the company that oversees Indian Point.126 
Indian Point will be impacted if this project does in fact 
get installed, as Indian Point and the CHPE will be in 
competition to provide power to New York City.127 The 
facility is currently going through a review process over 
whether or not its expiring reactor permits will be re-
newed. One license is expiring this year and the second 
license is expiring in 2015.128 Supporters of Indian Point 
rely on the fact that it is relatively cheap for the facility 
to generate power, generally estimated at “$44 to $53 per 
megawatt-hour.”129 Whether or not Indian Point is in op-
eration, this project will certainly not be enough to replace 
the nuclear power facility on its own.130 

There is also opposition from energy generators, who 
are making the argument that the project is too expen-
sive and relies too heavily on subsidies.131 Not only do 
opponents highlight their fi nancial concerns about the 
project, but also opponents note that this project does not 
solve the current problems of congestion and updating 

identifi ed alternative routes that had to be considered.105 
As with other large projects, there were procedural meet-
ings with administrative law judges and a number of 
public statement hearings and informational hearings.106 
As of February 2012 the signatory parties were confi dent 
“their various positions can be addressed through settle-
ment and agree that settlement is now feasible.”107

As of April 2013, the state “Public Service Commis-
sion unanimously approved” the CHPE project, leaving 
only permits from the federal government and local op-
position to surmount.108

Support for the Project
One of the main reasons that the out-of-state limit 

should not be adopted is that it would have an immedi-
ate impact on a project that already has a lot of support. A 
number of environmental advocate groups and govern-
ment agencies have signed on board with the CHPE.109 
Support came after an agreement to modify the route of 
the line, in addition to the developer creating an environ-
mental fund of $117 million.110 “The government agen-
cies included the cities of New York and Yonkers and the 
New York State Department of Environmental Conserva-
tion.”111

Consolidated Edison (Con Edison) decided to support 
the project after reaching an agreement with TDI to ensure 
that Con Edison ratepayers would not have to pay for any 
new developments in the equipment or facilities that will 
be required for the project. In addition, TDI also agreed to 
change the line to avoid a Con Edison LNG plant.112 These 
efforts demonstrate the willingness of the developer to 
work with the groups in-state to come up with a solution 
that is benefi cial for everyone. By creating an environmen-
tal fund, TDI is ensuring that one of NYSERDAs goals of 
an in-state limit will not be violated; any environmental 
improvement required is well supported by the $117 mil-
lion reserved for this project.

In February of 2012 the CHPEI (Champlain Hudson 
Power Express, Inc.) submitted a joint proposal for the 
project, along with a number of agencies representing 
the public interest in the project.113 The joint proposal 
was made under the procedural provisions of the Public 
Service Commission and represents the terms that have 
been agreed upon by the signatory parties.114 The pro-
posal identifi es the need for the project, citing that it will 
lower the wholesale price for electric power and lower 
carbon dioxide and other harmful emissions,115 thus 
achieving both environmental improvements and eco-
nomic benefi ts.116 Furthermore, the increase of 1,000 MW 
of new energy being delivered to the city would lead to 
an “enhancement in system reliability.”117 This highlights 
that the project will not only be an improvement to the 
environment, but system reliability is another example of 
energy security and ensuring delivery.
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In 2009, the Public Service commission changed the 
RPS goal from 25% by 2013, to 30% by 2015.142 In order to 
continue to strive to increase renewable energy in New 
York, the Public Service Commission should consider 
once again revising the terminal date and the goal of 
the project. The current rate of new generation for Main 
Tier projects in New York is just not suffi cient to make 
the deadline of 2015. However, the RPS goal should not 
be abandoned just because the projection is that it will 
miss the deadline. It would not be the fi rst time that the 
date was changed and it would also allow for more time 
for Governor Cuomo’s energy policies to take effect. It is 
important to allow for this Governor’s energy policies to 
develop because this is the fourth administration since 
the goal was fi rst established. Changing the terminal date 
would also be in line with the Governor’s overall goal of 
looking beyond 2015 in updating the grid and increasing 
renewables in New York. Increasing green and renewable 
energy is not just a one-time goal, but rather a commit-
ment to change the way we do energy business in New 
York.

As long as out-of-state projects still qualify, by chang-
ing the terminal date of the project to 2017 the state will 
have the opportunity to take advantage of and solicit oth-
er major projects that would qualify as Main Tier, such as 
the CHPE. Governor Cuomo has announced very favor-
able projects and investments that will take place in New 
York, but it is critical that CHPE also get the political sup-
port and media attention that it needs in order to be a ma-
jor part of the solution. The CHPE is a 1,000 MW project 
and it is projected that 94% of its power generation will 
come from either hydro or wind, thus meeting the stan-
dards for New York’s Energy Portfolio.143 A 1,000 MW 
project represents 66% of what New York still needs to 
achieve and 33% of the total generation goal. If the proj-
ect is not delayed in any more of the review processes, 
it could be completed by 2017, just in time for a revised 
termination date for the RPS goal. The amount of support 
that this project received in its joint proposal, and the fact 
that it will largely fall within New York’s RPS, lends itself 
to changing the termination to incorporate this project. 

It is crucial that the state succeed in this policy goal 
because it will add much-needed public support. It will 
be diffi cult to justify the state continuing to invest in clean 
energy projects if the state never reaches any goal that it 
sets, while at the same time having to cut funding to im-
portant public programs. The CHPE must do its part to 
take the project to the public and promote the benefi ts of 
clean and renewable energy. There must be a total effort 
to bring together the community, the political leaders and 
the clean energy companies.144 “By redefi ning policy and 
political agendas, the clean energy industry can optimize 
its opportunities in the emerging twenty-fi rst century 
clean energy economy.”145 Just as education and commu-
nication is important, political leaders must be lobbied to 
ensure the necessary fi nancial support.146

the power grid. As stated above, the project is a point-to-
point line, and there will be no break or station to allow 
upstate New York to receive any of the energy passing 
through the area. 

The fact that the project relies heavily on subsidies 
should not discount the benefi ts that this project will have 
on the market and the environment. “Oil, gas, and coal 
industries are heavily subsidized today…[and] include 
both direct subsidies in the form of tax abatements and 
investment incentives, but also indirect subsidies that 
include environmental impairments, health effects, and 
climate consequences.”132 It is time that clean energy proj-
ects, such as the CHPE, are placed on a level playing fi eld 
in terms of the amount of subsidies that the industry re-
ceives and the security of knowing that the subsidies will 
continue in the future.133

Achieving New York’s Renewable Energy Goals 
with the CHPE

Due to the highly controllable nature 
of the HVDC Transmission System…a 
number of benefi ts [] can be expected to 
increase overall system reliability. These 
benefi ts include fast voltage control, and 
the ability to energize at a lower voltage 
level when required. In addition, the out-
put of the HVDC Transmission System is 
controllable so that system operators can 
match load and generation, at morning 
pick up, during system emergencies, nor-
mal operation, etc.134

As stated above, the CHPE will not only be secure, 
but there will be a high level of control to match demand. 
One concern about energy security is the level of reli-
ability that can be placed on renewable energy. The main 
criticism of wind power is its inconsistency.135 Since 
wind is not generated at a consistent rate throughout the 
day, the concern is that it is unable to keep up with peak 
energy demands during periods of calmness.136 These 
concerns can be addressed with other renewable energy 
power generation by “developing a multi-source energy 
matching up wind generation capacity to equal the exist-
ing hydroelectric capacity.”137 The idea is that the dams 
fi ll up while wind is most powerful and then the dams 
are released when wind is no longer able to meet peak 
energy needs.138 The CHPE is a unique project because it 
involves both wind and hydro, as suggested as a solution 
for encouraging renewable energy projects.

As of 2012, New York was still over 1,500 MW of re-
newable energy generation away from meeting its goal 
by 2015.139 Not only did NYSERDA shy away from claim-
ing that it would make the goal by the current terminal 
date,140 but if growth is similar to what the reports outline 
from 2010 to 2012, this component of the project will not 
even be close to reaching its current goal.141
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the power grid are very capital intensive, 
it is essential that state governments 
implement economic incentives which 
will help to level the playing fi elds with 
traditional energies until renewable ener-
gies technologies and infrastructures be-
come profi table enough to independently 
attract investors.147

Some may view increasing renewable energy as an 
expensive operation; however it must be viewed as an in-
vestment. An investment in jobs, an investment in energy 
security, an investment in energy effi ciency, and an invest-
ment in not only the State of New York, but an investment 
in the nation as a whole. 

Conclusion
It is very important that the state look at not only 

in-state policies and projects, but also look for ways to se-
cure outside renewable energy. While it is disappointing 
that New York will likely not meet the 2015 RPS deadline, 
changing the goal to 2017 is another policy decision that 
could ensure a bright future for renewable energy and 
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and your client be immediately aware of any product loss 
from any tanks or lines owned or managed by your cli-
ent. This proactive monitoring approach should include 
upgradient wells where there are other nearby potential 
sources (i.e., other gasoline stations) and wells downgra-
dient of the tanks and dispensers. Of course, the specifi c 
approach depends on the nature of the site. With the right 
proactive monitoring plan in place, awareness of product 
losses can occur long before any contamination migrates 
off-site, giving you, your client, or your insured time to 
respond.

With the right monitoring plan in place, you, your 
client, or your insured will also learn of off-site sources 
impacting your client’s property before such contamina-
tion migrates into your client’s tank fi eld or beneath your 
client’s dispensers. The right monitoring plan may en-
able the successful shifting of responsibility to the off-site 
discharger in the eyes of both the regulator and potential 
plaintiffs.

Understand that environmental consultants are rarely, 
if ever, tasked with anything more than ensuring compli-
ance with the applicable regulations. Indeed, while many 
consultants are good at collecting soil and groundwater 
data and preparing the reports required by the respon-
sible regulatory agencies, many consultants do not evalu-
ate data evidencing other potential sources nor do they 
develop accurate site conceptual hydrologic and transport 
models. This should not be a surprise as cost cutting 
imposed upon them in recent years by their clients has 
forced many consultants to rely on less experienced as-
sociates, resulting in site analysis and reports suffi cient 
for reporting purposes but insuffi cient for the defense of 
potential claims. As a result, while the work performed 
by the environmental consultants may comply with all 
applicable regulations and meet the requirements of the 
regulating agencies, the work required to protect against 
claims or assess the potential for third-party responsibil-
ity may be beyond the usual scope of work and should be 
addressed with specifi city when setting the consultant’s 
scope of work.

This cost-cutting in recent years has resulted in many 
consultants approaching new projects with a limited 
mindset. While they are charged with collecting, compil-
ing, and reporting data to regulators, they are usually not 
charged with, and all too often fail to focus on, mitigating 
litigation exposure and defending against existing or fu-
ture claims. Indeed, remediation consultants may assume 
that contamination found in the monitoring wells they 
installed is from their client’s property. Such assumptions 
frequently result in unwarranted remediation expenses, 

The last decade has brought dramatic changes to the 
domestic downstream petroleum industry. One of the 
most signifi cant changes has been the divestment of retail 
service station sites by major oil companies. These divest-
ments have resulted in the rapid growth of distributors 
and independent retailers nationwide. However, unlike 
the major oil companies, few, if any, of the distributors or 
independent retailers have the necessary environmental 
background and experience in-house. Furthermore, the 
distributors and independent retailers often do not have 
in-house counsel with the experience defending environ-
mental claims that the major oil companies have. Because 
of the differences in technical and legal experience these 
distributors and retailers are likely to rely on outside 
consultants to evaluate and remediate the environmental 
conditions at their sites, and outside counsel to defend 
claims for environmental contamination. This article will 
discuss how distributors and independent retailers can 
proactively mitigate litigation exposure associated with 
petroleum spills. 

First, and most importantly, environmental exposure 
can be limited by planning for environmental litigation. 
Understanding that environmental litigation is likely and 
preparing for it will result in a far more effective defense. 
Whether distributors and retailers and their insurers can 
minimize that liability depends on whether they are pre-
pared. 

Whether your client owns several stations, hundreds 
of stations, or whether you insure your client’s service 
stations, there are certain steps that can be taken to pre-
pare for future litigation.

The fi rst critical line of defense is for your client 
to locate, interview, and retain environmental counsel 
experienced in the petroleum industry. Your client’s en-
vironmental counsel need not be local as he can always 
interface with you, his in-house or local counsel. By se-
lecting the appropriate attorneys and working with them 
to chart a proactive defense, successful litigation can be 
optimized.

The next step is working with that environmental at-
torney and your client’s consultant to design a program 
that ensures compliance with all applicable laws and 
regulations (See 6 NYCRR Parts 612, 613, & 614). This, 
however, is not enough.

With the environmental attorney and the necessary 
experts such as forensic geochemists and hydrogeolo-
gists, you and your client should develop a proactive 
monitoring approach. This program is more than simple 
compliance. Information is key. It is imperative that you 

Pre-Emptive Measures to Reduce Environmental Exposure
By Urs Broderick Furrer
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The above is only a brief outline for mitigating poten-
tial environmental exposure, and it is clear that a proac-
tive defense prepared in conjunction with environmental 
counsel and appropriate experts can positively impact the 
bottom line.

Urs Broderick Furrer is admitted to the State bars 
of New York, New Jersey, Connecticut, Massachusetts, 
and Pennsylvania, and the United States District Courts 
in New York, New Jersey, Connecticut, Massachusetts, 
and the Eastern District of Pennsylvania. Since 1991, he 
has represented numerous companies in environmental, 
commercial, and negligence/personal injury litigation 
matters and matters involving the Petroleum Marketing 
Practices Act. The focus of his practice is the defense of 
claims for property damage arising from, and the recov-
ery of, cleanup costs associated with petroleum spills at 
service stations, terminals, and pipelines. 

both on and off-site and the preparation of reports and 
containment plume maps that inaccurately identify their 
client’s site as the source of off-site impacts.

In sum, countless lawsuits have been lost and untold 
millions unnecessarily incurred by the failure to make 
sure that the focus during investigation and remediation 
is on recognizing key technical elements in preparation 
for potential litigation. In my experience, the short-term 
savings obtained by cost cutting have been offset by sig-
nifi cant litigation exposure. 

While the retention of experts ahead of time may 
seem to some as unnecessary and unwarranted, great 
benefi ts derive from such retention. Working beforehand 
with your environmental counsel and technical experts 
can help you, your client, or your insured make the right 
decisions as to data collection and analysis in order to bet-
ter prepare for potential litigation.
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Small island states are also generally low emitters of 
greenhouse gas emissions (GHGs), meaning they have 
contributed little to the problem of human-induced cli-
mate change. For an array of reasons, including their re-
duced economic and political power relative to the inter-
national power of other states, these smaller islands and 
states have come together, forming the Alliance of Small 
Island States (AOSIS).9 Jointly, they have been battling 
to gain the attention of the international community in 
their search for solutions. However, they are still left with 
many unanswered questions and no clear path on how to 
deal with their issues. 

Will there be a future for them? Is anyone responsible 
for the damages and losses they will suffer? What will 
happen to their population and their resources? Do other 
countries have responsibility in light of their possible 
contributions to these circumstances? This article will dis-
cuss risks, present trends and theories, as well as possible 
ways to start answering some of these questions. It will 
then address how insurance companies play a part, con-
sidering the uncertainties of the consequences of climate 
change and the insurability of the risks associated with it. 

Climate Change and Sea Level Rise—Some 
Technical Aspects10

Rising sea level is one of the most pressing conse-
quences of climate change, especially for nations with 
low elevation above mean sea level. It is also one of the 
most important risks to consider in this context. As John 
Coomber, former CEO of Swiss Reinsurance Co. (Swiss 
Re),11 said, climate change “is the number one risk in the 
world ahead of terrorism, demographic change and other 
global risk scenarios….”12

Changes in sea level occur due to a variation in the 
mass and volume of water in the ocean. In other words, 
when water is added or removed, a change in the level of 
the sea is takes place. These changes frequently happen 
due to an imbalance between evaporation and precipita-
tion or when water fl ows from land to sea, via rivers or 
due to melting ice. The same mass of water may also alter 

Introduction
Climate change2 is an acknowledged scientifi c phe-

nomena, even though there are still those trying to deny 
its serious impact.3 The last United Nations Framework 
Convention on Climate Change (UNFCCC) in Doha 
(Conference of the Parties 18—COP18) met with limited 
success in fi nding consensus. However, the attendees 
from all 190 participating countries, including the United 
States, managed to get an important declaration.4 Those 
countries acknowledged that the world will experience 
global average temperature rise of at least 2o C (3.6o F) 
in the near future, which, as agreed by them, is the limit 
for purposely managing global warming as a practical 
matter.5 Climate change will—and already has—gener-
ated several changes in global weather and atmospheric 
patterns, and these are unlikely to be reversed. The world 
will continue to get warmer. Wet areas will continue to 
get wetter. Dry areas will continue to get drier. More 
extreme temperatures will continue to occur, along with 
other severe weather events such as tsunamis, cyclones, 
hurricanes, fl ooding and high winds.6

In addition to these effects, the sea level will continue 
to rise.7 The entire world will be impacted by these devel-
opments, some geographical regions and economies more 
than others. A few countries, though, are likely to suffer 
the greatest impact. The most affected will be, almost 
undoubtedly, the Small Island Developing States (SIDS).8 
SIDS will experience disproportionate impacts along with 
other low-lying coastal countries such as Bangladesh and 
the Netherlands. SIDS in particular are threatened with 
the risk of completely disappearing. 

Only a few meters above static sea level at their high-
est points, these islands and countries are already largely 
dependent on their coastal resources. First, they have 
dense concentrations of infrastructure and settlements on 
their coasts. In addition, most of their economic activities, 
such as fi shing, agriculture, and tourism, take place near 
the ocean. Moreover, these states tend to be geographi-
cally isolated and have limited economic and fi nancial 
resources. 

Insuring Island States: The Role of Insurance for Small 
Island States in Responding to the Adverse Effects of Sea 
Level Rise
By Maria Antonia Tigre

“We, the people, still believe that our obligations as Americans are not just to ourselves, but to all poster-
ity. We will respond to the threat of climate change, knowing that the failure to do so would betray our 
children and future generations. Some may still deny the overwhelming judgment of science, but none 
can avoid the devastating impact of raging fi res, and crippling drought, and more powerful storms.”

President Obama, Inauguration Speech 20131
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fects, but because they are global, no one country can 
respond effectively. 

Though the exact consequences of climate change and 
sea level rise are still uncertain, its potential effects have 
been known for years. GHGs have been causing global 
warming and generating, as a consequence, adverse ef-
fects on the world’s environment for some time now. An 
obvious policy solution would be to force risk-generating 
activities to internalize some of the social costs, offsetting 
marginal benefi ts by taking into account the full costs of 
certain activities.17 In other words, polluting industries 
should internalize some of the costs of climate change, 
because they share most of the benefi ts of polluting the 
world. 

But, on the contrary, policy makers have been slow 
to provide a benefi cial response and the international 
community has so far failed to reach a consensus on the 
subject. 

One of the diffi culties of regulation rises in yet anoth-
er tricky aspect of climate change: global warming might 
also provide some benefi ts from the emissions them-
selves. To name a few examples, increased precipitation 
might turn dry areas into arable land; a warmer world 
might extend areas prone to forestry, thus increasing car-
bon sinks. But the fact remains that advantages are much 
smaller, and the disadvantages are borne disproportion-
ally by the world’s regions and population. 

Despite the absence of clear answers, uncertainty 
cannot be an excuse. For ages, nations have regulated 
risks from uncertainty and ignorance due to the lack of 
suffi cient scientifi c evidence. Although experts are bet-
ter prepared to assess risk according to the best available 
science, there is often uncertainty in their assessment. 
However, the precautionary principle clearly states that 
the lack of scientifi c certainty cannot be used as an ex-
cuse, and action must be taken sooner rather than later. In 
view of the omission of stakeholders to deal with climate 
change, however, someone will have to pay the price. 

The Cost of Climate Change
After considerable discussion of possible solutions, 

scholars and policy makers generally come back to three 
categories of results: mitigation, adaptation and com-
pensation.18 There are many uncertainties with respect 
to climate change, but there is one sure thing about it: 
minimizing it, or adapting to it, costs money. So does do-
ing nothing. All of the solutions are expensive, and while 
the fi rst two options have more immediate costs the last 
one, even if it proves to be too little, too late, refl ects a cost 
similar to the actual damage caused. 

The equation seems to have therefore an easy answer. 
It is better to wait and pay the price later rather than 
sooner. But is it indeed better? 

in volume when seawater warms or freshens. Likewise, 
vertical land motion contributes to these changes, due to 
redistribution of the mass of ice and water, glacial melt 
water or water moving through the ocean basins. Finally, 
groundwater extraction or tectonic activity may contrib-
ute to sea level changes as well. 

All of these processes have been taking place ever 
since early on in the Earth’s formation, and small changes 
were likely to occur, although always maintaining some 
pattern of variation. Human activities, however, have 
accelerated those changes, thus signifi cantly altering the 
patterns. The industrial revolution that started about 100 
years ago has played an important role in this regard. 
Carbon dioxide (CO2) emissions, along with other green-
house gases (GHGs), raise the average global tempera-
ture, affecting the mass and volume of seawater through 
increased melting of land ice and higher ocean tempera-
tures. The melting of polar ice sheets, mountain glaciers, 
snow and permafrost also contribute to this phenomenon. 

Sea level rise will affect the world. As a result of glob-
al climate change, the world has undoubtedly changed. 
In the last 30 years, the incidence of natural catastrophes, 
either geophysical, meteorological, hydrological or cli-
matological events, has risen exponentially, to the rate 
of 400%.13 Although the sea level rose at about 2mm per 
year during the 20th century, it is expected to rise 5mm 
per year during the 21st century. A four-meter rise in sea 
level is unlikely, but a two-meter rise is possible, and one-
meter seems unavoidable.14 Several island nations, such 
as the Maldives, Kiribati, the Cook Islands, the Marshall 
Islands and Tuvalu, are only a few meters above present-
day sea level, and will be highly compromised even with 
a one-meter sea level rise. 

Climate Change, Sea Level Rise, Risk and 
Regulation

Even though some skeptics still challenge the ef-
fects—or even the existence—of climate change, the sci-
ence cannot be ignored. Countries and companies have 
invested signifi cant sums to understand their vulner-
abilities and strengths, to better prepare for what comes 
ahead. Insurance companies are an important part of that 
group. The risks may be varied and wide, including dif-
ferent sectors such as agriculture, forests, human health, 
marine productivity, and energy supply and demand. 

Rising tides also pose additional risks. Historically, 
people have preferred settlements near water for logisti-
cal reasons. As a consequence, over 40%15 of the world’s 
population lives within 100 kilometers of the coast.16 
Low-lying countries, especially island nations, are even 
more vulnerable and may entirely disappear. Sea level 
rise will threaten human settlements, forcing migration 
from densely populated areas, impacting freshwater 
resources, and generating losses of land, property and 
crops. These economic impacts will have long-term ef-
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The predictions for the future are debatable, and 
numbers vary depending on the report ranging from 
some hundred millions to a few billions. According to 
DARA,27 one of the most catastrophic studies,28 extreme 
weather and climate change already account for 1.6 per-
cent of the world’s GDP, totaling $1.2 trillion per year. By 
2030, the percentage will rise to 3.2 due to carbon-related 
pollution and escalating temperatures. For lower-income 
countries, a lot of them small island states, losses are al-
ready rising at the rate of 11%. Major economies will also 
be highly affected: climate change will cost China $1.2 
trillion in 20 years. The United States will probably pay 
around 2 percent of its GDP and India over 5 percent. 

A study led by the Oxford University Centre for 
the Environment29 estimates that a meter sea level rise 
will cost Caribbean Community and Common Market 
(CARICOM)30 nations $1.2 billion per year in GDP (not 
including hurricane and storm impact), permanent land 
value loss of $70 billion (over 2,700 km2 of area), and $4.6 
billion in relocation and reconstruction costs.31 These fi g-
ures do not include losses in agricultural production (1% 
of agricultural land will be lost), costs of changing energy 
needs, increased storm or hurricane damage and related 
insurance costs, necessary water supply construction, 
increased health care costs, or any non-market value im-
pacts. On the long run, climate risks could cost countries 
up to 19 percent of the annual GDP, if no investments in 
adaptation are made.32

The problem with using insured loss costs, however, 
is that they tend to be unevenly accounted for in the 
world. The ratio of economic losses33 to insured losses is 
higher when there is a limited insurance market, such as 
in most developing countries, or in industrialized coun-
tries in which there are no minimum insurance require-
ments. On the other hand, in a market like America, the 
ratio is much lower given that banks and other fi nancial 
institutions often require insurance for mortgages. Insur-
ers often require the use of effective mitigation measures 
for reducing losses from natural disasters as well, thus 
inducing behavior. The ratio is therefore unevenly distrib-
uted, and does not refl ect the actual impact of the disaster 
itself. 

Another problem of using insured losses is that fatali-
ties are generally not accounted for. Developing countries 
often have more deadly disasters,34 but have, on the other 
hand, lower economic losses.35

Whatever the uncertainties, it is clear that insurance 
companies have already been paying part of the price of 
climate change due to property losses, personal injuries, 
and business interruption in disasters and extreme weath-
er events. Regardless, the capacity of the insurance indus-
try to handle large-scale disasters without the assistance 
from the public sector can be discussed. Will they also pay 
the price for ongoing changes in the environment due to 
climate change when the affected people start searching 
for the ones responsible? 

The price of inaction will probably account for other 
intangible factors that mitigation and adaptation by 
themselves would not: loss of cultures, traditional knowl-
edge,19 and human rights violations,20 to name a few. It 
will also be comparably higher for those who have not 
contributed much to the problem, thus creating an addi-
tional environmental justice issue that will probably give 
rise to claims for further compensation. 

For insurance companies, environmental hazards 
can give rise to three broad categories of covered losses: 
(a) duty do defend in lawsuits—which are quite expen-
sive—of alleged property damage and bodily or personal 
injury; (b) business interruption; (c) property coverage. 
In addition, shareholders might try to hold Directors and 
Offi cers (D&O) liable due to managerial decisions during 
a disaster, which might also incur in losses for the compa-
nies and insurance companies.21

Economies have already been highly vulnerable to 
rising disasters due to climate change, with risks being 
partly covered by insurance companies. As assessed in 
2007, environmental catastrophes had a higher impact on 
insurers in the previous fi fteen years than in their entire 
history.22 While between 1970 and 1990 the insured losses 
due to weather-related events averaged $3 billion annu-
ally, between 1990 and 2004 the value increased to $16 
billion annually. Superstorm Sandy alone cost the insur-
ance companies about $25 billion, a number that might 
have increased since the total losses were not completely 
assessed.23 It is also important to note that the National 
Flood Insurance Program incurred in the remainder of 
the $70 billion in losses, evaluated for New York and New 
Jersey alone.24

It is clear, given this example, that disasters are not 
cheap to handle, and that, at least for the U.S., insurance 
covers for a large portion of the damage. The problem for 
small island states is that there usually is no insurance to 
pay for the damage. First, local businesses usually do not 
have insurance, except for big resorts and hotels. Second, 
there is generally no national insurance program to cover 
for the rest of the expanses—although, as it will be further 
discussed, this scenario might be changing. While pro-
grams are being developed, governments have to incur in 
debts to help their citizens in coping with the damage. It 
remains unknown who will pay for those losses, but cer-
tainly the impacted will seek someone responsible. 

A study ordered by Swiss Re25 concluded that, on the 
whole, economic losses from man-made and natural ca-
tastrophes throughout the world amounted $186 billion in 
2012.26 Considering insurance losses, 2012 was the third 
most expensive year on record, with $77 billion in insured 
claims. Out of the $119 billion in total economic losses in 
America during the year, more than half, $65 billion, was 
insured, which amounted to about 0.68 percent of U.S. 
gross domestic product (GDP) for the year.
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First, considering that in some way or another every 
person contributes to climate change, causation has to be 
clearly established. It is already widely recognized that 
there is a causal link between anthropogenic emissions 
and global warming, with a U.S. Supreme Court holding 
that there is fi rm scientifi c consensus regarding climate 
change.44 Nonetheless, it is nearly impossible to prove 
that a specifi c damage was suffered due to a single source 
of emissions. It can be argued that a combination of the 
emissions caused the damage, thus making it harder to 
prove a case. Then again, any carbon dioxide emissions, 
being similar in nature (the process for fuel combustion 
is similar in makeup and apportionment) form an equi-
table way of allocating the harms associated with climate 
change. The better strategy, in this sense, is to bring a 
large number of defendants jointly, who are all signifi cant 
GHG contributors.45

In any case, the U.S. Supreme Court already held that 
climate change science is suffi ciently direct and tangible 
to form a basis for standing in public nuisance cases.46 In 
fact, Judge Tatel specifi cally stated that the plaintiffs had 
standing because a rise in sea level would hurt Massachu-
setts, adding that sea level rises were caused by human 
emissions.47 The small island nations’ citizens claiming 
that climate change has submerged their homes could 
therefore use the same rationale. 

To gain standing in a U.S. federal court, the plaintiff 
must show that (a) he suffered a concrete and actual or 
imminent injury, rather than hypothetical; (b) the injury is 
fairly traceable to the challenged action of the defendant; 
and that (c) the injury alleged is capable of redressability 
by the judiciary.48 It must also be noted that “standing is 
not to be denied simply because many people suffer the 
same injury.”49

Given the diffi culties of bringing a climate change 
suit under the federal common law of nuisance by non-
citizens, an option would be to fi le a suit under the Alien 
Tort Statute (ATS).50 The statute allows non-citizens to 
bring claims in the U.S. courts based on torts violating 
treaties and customary international human rights law, 
arguing that the emission of GHGs is a human rights vio-
lation. 

To successfully prove a case, it is necessary to deter-
mine the “law of nations,” thus proving that (a) a plaintiff 
identify a specifi c, universal, and obligatory norm of in-
ternational law; (b) that a norm is recognized by the U.S.; 
and (c) that it adequately alleges its violation.51

There are, conversely, a few challenges to face, given 
that U.S. courts do not recognize a right to a healthy en-
vironment in customary international human rights law 
(the Stockholm Declaration of 197252 and Rio Declaration 
of 199253 have recognized principles of a right to the en-
vironment, but there is no link with a human rights viola-
tion). Another discussion is whether it is desirable to have 

Who Is Responsible? 
There is little doubt that global warming and its ef-

fects were caused by man-made GHGs emissions. The 
Intergovernmental Panel on Climate Change (IPCC), on 
the Fifth Assessment report, appraised that there is a 99% 
probability36 that human activities are responsible for 
the increase global average surface temperature since the 
1950s.37

Although the world has known about the catastroph-
ic potential effects of climate change, little effort has been 
put into effectively slowing it down. It can be argued that 
countries that continue to be inoperative in setting emis-
sions reduction targets, or companies that continue to 
avoid more effi cient technologies although that technol-
ogy has long existed, are responsible for climate change 
and its effects on other countries that contributed a lot 
less to it. 

Due to the lack of consensus on the best way to tackle 
climate change, a possible answer may result from the 
potential for liability. Several theories on which to rest a 
climate change suit, thus holding emitters accountable, 
have been academically discussed.38 The United States, 
considering its international policy—or lack thereof—on 
the subject, and corporations therein, are the most viable 
targets for climate change liability suits. 

The population affected by rising tides is, on the other 
hand, one of the most viable and ideal plaintiffs, since it is 
a group of individuals who have contributed the least but 
are harmed the most. They are an identifi able group who 
can demonstrate signifi cant and specialized harms read-
ily linked to GHGs emissions.39 These potential plaintiffs 
may thus more easily establish a causal link between 
global warming and the harms suffered due to sea level 
rise. 

Depending on the legal theory chosen to fi le a claim 
there might be several potential defendants, especially if 
you consider the overwhelming number of GHG emitters. 
Theoretically, every single person can be held accountable 
for global warming. Nonetheless, the electricity genera-
tion industry is one of the most obvious choices.40 On top 
of being one of the world’s highest emitting industries, it 
could be argued that the industry has intentionally failed 
to prevent or reduce its global warming impact.41 Since 
the technology for cleaner and more effi cient energy gen-
eration has long existed—and been viable—the industry 
is particularly vulnerable. 

Although there might be other potential defendants 
like high-emitting states,42 and also plaintiffs, this sec-
tion will focus on citizens of drowned small island states 
versus American electricity generating companies. The 
potential solution of fi ling a climate change suit in a do-
mestic federal or state court will be briefl y discussed.43 
Given these premises, there are several challenges to suc-
cessfully establish a climate change suit in the U.S. 
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If, however, the ATS cannot be applied for sea level 
rise plaintiffs, the ruling will thus raise yet another is-
sue. Since a lot of the environmental damage is caused 
by companies with no assets in the islands affected by 
sea level rise, a decision from a local court would not be 
locally enforced. Even if a favorable verdict is reached, 
prospective plaintiffs will have to enforce the decision 
elsewhere, probably facing more diffi culties in trying to 
reach the companies’ assets. 

Another option would be to fi le a claim under the 
nuisance doctrine. There was already a precedent of a cli-
mate change suit brought under the federal common law 
public nuisance claims. The Village of Kivalina, in Alas-
ka,61 fi led a suit against 24 major oil companies seeking 
relocation costs and damages regarding fi sheries. Besides 
the monetary damages, the village asked for a declaratory 
judgment for past and future damage caused by global 
warming. The federal nuisance was dismissed based 
on the attenuated nature of the causal link between the 
claimed damage and a particular conduct by any of the 
defendants, and on the basis that the regulation of GHGs 
was an issue to be dealt with by the political branches 
of government. There was an appeal to the 9th Circuit,62 
which held that the Clean Air Act (CAA) and agency ac-
tion authorized thereunder displaced federal common 
law, precluding a claim for public nuisance. 

It is still uncertain whether insurance companies will 
pay for the losses in those potential suits. In the U.S., 
specifi c insurance companies offer climate change cover-
age within environmental insurance (Chartis US is one 
example). One of the challenges for insurance is how new 
risks are incorporated into old coverage, and new causal 
bases for fi ling claims for losses. The problem is that the 
cause—emission of GHGs—is often old and continuous. 

Climate Change Insurance
Regardless of how the accountability for climate 

change loss and damage will play out, given the risks and 
uncertainties, insurance is part of the answer. The inter-
section between climate change, insurance and fi nance is 
a rapidly growing area of inquiry. For a few years the in-
surance industry has been warning of its escalating expo-
sure to climate change-related claims in extreme weather 
events as well as the effects of sea level rise. 

Insurance in its commercial sense has been advocated 
by small island states for more than 20 years.63 Given the 
uneven distribution of losses, the prospects of property 
loss, and the need of moving people to safer areas, an in-
surance pooling system for the small island states would 
be advisable. There are a few major ways in which insur-
ance can be a part of the solution: (a) global insurance 
scheme paid with donations from developed countries; 
(b) partnership between insurance and local/regional 
governments; and (c) private insurance for homeowners 
and business developers. In either case, insurers and rein-

U.S. courts award damages for climate change injury, thus 
acting as a climate change policy maker for the world. 

Despite the advantages of this option, and the fact 
that it might be one of a few to hold American companies 
accountable for their actions overseas, the Supreme Court 
recently ruled that the ATS only applies to actions within 
the U.S. or on the high seas. The case was Kiobel v. Royal 
Dutch Petroleum Co.,54 which arose from the torture and 
killing of Nigerians who protested against the exploita-
tion of oil by a corrupt regime and international oil com-
panies. 

The ruling follows a decision by the Second Circuit55 
that the ATS is inapplicable to corporations, given that 
corporate liability is not a discernible norm of customary 
international law.56

The rationale of the fi nding, which was unanimous, 
relied on the argument that it was not the 1789 Congress’ 
intent to apply its statutes extraterritorially, unless with a 
clear indication otherwise. The decision also follows the 
rationale of the prospective foreign policy issue of having 
American courts rule on events that occurred in another 
country possibly leading to an unlimited infl ux of inter-
national cases and possible diplomatic friction.57 Justice 
Breyer, however, noted that the doctrines of forum non 
conveniens, comity, and exhaustion of remedies serve as 
limiters to address those problems.58

It is still unknown whether the case will apply to 
prospective claims of sea level rise plaintiffs. The major-
ity opinion recognized that ATS cases in which a portion 
of the conduct occurred overseas might still be sustain-
able, as long as a portion of the relevant conduct occurred 
within the U.S. Justice Kennedy, in a concurring opinion, 
highlighted that: “Other cases may arise with allega-
tions of serious violations of international law principles 
protecting persons, cases covered neither by the [Torture 
Victim Protection Act] nor by the reasoning and holding 
of today’s case; and in those disputes the proper imple-
mentation of the presumption against extraterritorial 
application may require some further elaboration and 
explanation.”59

Justice Breyer concluded that the ATS provides juris-
diction where (i) the alleged tort occurs on U.S. soil; (ii) 
the defendant is an American national; and (iii) the de-
fendant’s conduct substantially and adversely affects an 
important American national interest, such as keeping the 
U.S. from becoming a safe harbor for a “common enemy 
of mankind.”60

Considering these specifi c arguments raised by the 
judges, sea level rise plaintiffs might still be able to prove 
a case under the ATS. Since the conduct of emitting GHGs 
happens within the U.S., and only the effects are overseas, 
the presumption of extraterritoriality might not be ap-
plied. The tort would thus have occurred on U.S. soil, fall-
ing under one of the categories of the ATS jurisdiction. 
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In areas more prone to disasters, governments may 
require mandatory insurance, hence creating an addi-
tional incentive for insurers to develop a specifi c local 
program where they otherwise would not. The manda-
tory facet of the insurance creates a set amount of clients. 
Through government’s incentives premiums may become 
more affordable for homeowners and local businesses.

This solution provides a win-win situation, with cost-
effective approaches to the insurer, government and in-
sured. Some programs even have a fourth party, a fi nanc-
ing partner that provides aid in paying for the premium. 
Safety standards are an incentive as discounts are given 
for additional precautions taken. This is a clear example 
of how private insurance markets can be profi tably used 
to supplement or even replace legal controls. 

The Caribbean Catastrophe Risk Insurance Facility
Considering the possible savings countries could 

have by pooling their risks together, 18 Caribbean coun-
tries, together with the World Bank, established the Carib-
bean Catastrophe Risk Insurance Facility (CCRIF),68 the 
fi rst multi-country catastrophe insurance pool. The initia-
tive came from the Caribbean Community (CARICOM), 
who requested the World Bank’s help in establishing 
an insurance system. The Caribbean Hazard Mitigation 
Capacity Building Programme of CARICOM is helping 
Caribbean countries create national hazard vulnerability 
reduction policies; and CCRIF is a piloting a scheme for 
small island states to buy parametric insurance coverage 
against natural disaster risk. 

The CCRIF enables governments to purchase catas-
trophe coverage akin to business interruption insurance. 
If a country is hit by a natural disaster, the CCRIF will 
provide the participating governments with immediate 
liquidity, without the need of a prior damage assessment. 

Even though being an interesting development and 
pattern shifting, the CCRIF only provides response to im-
mediate disasters, and not to the slow effects of climate 
change such as sea level rise. In this regard, the Alliance 
of the Small Island States (AOSIS) has been lobbying for 
insurance as a funding option to support mitigation and 
adaptation. 

The Pacifi c Catastrophe Risk Insurance
Swiss Re has recently announced69 the Pacifi c Catas-

trophe Risk Insurance Pilot arranged by the World Bank, 
Government of Japan and the Secretariat of the Pacifi c 
Community (SPC). The program is part of the Pacifi c 
Catastrophe Risk Assessment and Financing Initiative 
(PCRAFI), a joint initiative of the World Bank, SPC, and 
the Asian Development Bank, and depends on fi nancial 
support of the Global Facility for Disaster Reduction and 
Recovery (GFDRR) and the European Union, as well as 
from Japan. The Marshall Islands, Samoa, Solomon Is-
lands, Tonga and Vanuatu will receive protection against 

surers can contribute with their risk management exper-
tise, by modeling risks, reinforcing risk prevention, sup-
porting climate adaptation infrastructure, and developing 
new and innovative risk transfer solutions.64

Small Island States’ Climate Insurance Fund
For more than 20 years the island nations have been 

advocating for a specifi c “loss and damage” mechanism 
that would function as an insurance policy. A proposed 
protocol65 to the UNFCCC established a Multilateral 
Fund on Climate Change, and, within this context, an 
international mechanism addressing risk management 
and risk reduction strategies and insurance-related risk 
sharing and risk transfer mechanisms. It was not clearly 
defi ned, though, how this insurance mechanism would 
function, with just a brief explanation that developed 
countries should fund it.

The global insurance fund is set up according to the 
principle of common but differentiated responsibilities:66 
small island states, as well as other poor nations that are 
at risk of sea level rise, will pay an annual premium; rich 
developed nations, on the other hand, will provide the 
larger amount as aid. The funds shall be privately invest-
ed in order to extend the amount available in the event of 
a crisis.

The payouts would be according to the damage, 
when assessed that the weather variations were directly 
caused by climate change. There is also an additional re-
quirement that nations that benefi t from the payouts have 
taken preventive measures to avoid further damage, so 
that the amounts are only used for extreme events. 

The insurance payouts can be used to repair the dam-
aged infrastructure such as roads and airports. On an ex-
treme level, insurance payouts could be used for drowned 
nations to buy a new homeland if the sea level rise threat-
ens their maintenance in their own homes. 

Although the idea is interesting, it has not gained 
many advocates from developed countries, since many of 
them, especially the U.S. and the European Union, are still 
wary of the proposal due to potential legal liabilities and 
open-ended fi nancial obligations.67

Partnership of Insurance Companies With Local 
Governments

In least developed countries (LDCs), which require a 
strong public intervention, insurers tend to work along-
side governments. While governments regulate risk 
through mandatory safety measures, insurers use a broad 
menu of safety choices and corresponding prices, thus in-
ducing the insured to self-select safety. Given the opposite 
ways in which to achieve the same objective, a partner-
ship between governments and insurers might provide a 
halfway solution. 
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market share in small island states, there is an incentive to 
induce effi cient risk-reducing behavior. Since risk reduc-
tion measures often occur after the policy has been issued 
and the premium paid, insurers have the incentive to in-
duce measures and hence minimize their potential loss.71

However, insurers have a signifi cant concern about 
uncertainty in estimating the premium, given that disas-
ters involve potentially high losses with extreme uncer-
tainty of occurring: the medium loss is low, and the maxi-
mum loss is very high.72 A decision to cover the risk must 
therefore address the issue of maximizing the expected 
insurer’s profi ts. 

In this context, a partnership with local governments 
is usually a viable answer. After the 1994 Northridge 
earthquake that devastated California, insurers refused 
to renew homeowners’ policies, and the California Earth-
quake Authority was formed by the state with funds from 
insurers and reinsurers.73

On a broader level, high-emitting companies that 
may be targeted by the affected to pay for their losses 
may also have an incentive to invest in effi ciency and 
greener solutions in order to increase their coverage and 
reduce their premiums. As an example, insurers often 
refi ne their premiums through the practice of “feature rat-
ing,” by adjusting the premium according to the insured’s 
individual risk characteristics. Additionally, previous 
insured’s loss experience also may impact the premium 
price through “experience rating” to either retroactively 
or prospectively adjust it.74

Insurance companies therefore have an important 
role as regulators while performing the functions of risk 
reduction and risk management, additionally focusing 
only in ex post indemnifi cation. Since insurers have the 
expertise to quantify the effect of the precaution on risk 
reduction, as well as to ascertain that a cost of precaution 
is justifi ed, insurance can be used to effi ciently choose 
precaution measures. 

The educational function of insurance with risk man-
agement practices has the potential to greatly help SIDS 
in preparing for climate change impacts, especially in 
the form of increased extreme events. For example, the 
United Insurance Company of Barbados75 gives fi nancial 
incentives for homeowners to put preventative measures 
in place.

Nonetheless, it can be argued that insurers face 
challenges that are too hard to overcome. For example, 
insurance companies cannot cover losses for which the 
affected parties cannot afford to purchase coverage, and 
likewise do not cover “known unknowns,” contingencies 
that are known to exist, but to which neither the prob-
ability nor the magnitude can be actuarially allocated.76 
As Ben-Sharar and Logue77 explained, climate change can 
put insurers in a poor regulatory position, with far into 
the future costs and a large set of diffuse victims that will 

earthquake, tsunami and tropical cyclone risks from 
Swiss Re and other insurers. After its pilot phase, which 
will test whether a risk transfer arrangement modeled 
on an insurance plan can help Pacifi c island nations deal 
with the immediate fi nancial effects of natural disasters, 
more countries will be included in the program. 

Private Insurance Market for Small Island States
It is interesting to observe that most of the current in-

surance options or even additional prospective ideas are 
focused on government-based solutions. While risk trans-
fer is a widely used policy tool in the developed world, 
it is still emerging in developing countries. Given the 
assessed losses from the latest disasters, insurers and re-
insurers are asking whether severe weather related events 
are insurable, and, if so, at what price. 

Considering that most of the island states are also 
LDCs, the private insurance market is harder to develop. 
In addition, depending on aggressive intervention by the 
local government or on international aid for funding the 
payouts in case of damage may expand the funding avail-
able to address the risk even further. 

Through insurance and reinsurance a substantial por-
tion of the losses from natural catastrophes can be borne 
by others rather than the victims and governments from 
those countries. Currently, most of the costs of infrastruc-
ture damage and other losses have to be relocated from 
domestic budgets, approved loans, aid or new loans, as 
well as voluntary donations. 

There is a big underdeveloped market for private 
insurance, but it is highly dependable on a combination 
of an affordable premium and an expanded coverage of 
good quality. First, an insurer shall identify, quantify, and 
estimate the chances of the event occurring and the extent 
of losses likely to be incurred. Secondly, the insurer must 
be able to set premiums for each potential customer or 
class of customers. If both issues are presented, the risk is 
insurable, and the insurer must fi nally ask the question of 
whether it is also profi table.70

For homeowners or business developers at the coast 
with a high risk of disappearing due to rising sea, insur-
ance could be the answer to secure a house or business 
elsewhere instead of facing the property losses and de-
pending on governmental or foreign aid. 

Risk transfer could occur through micro-insurance, 
catastrophe bonds and reduced insurance premiums as 
an incentive to take preventative measures. Insurance is 
often cited as an option with high potential. However, the 
small risk pool and lack of fi nancial mechanisms act as an 
obstacle to insurance initiatives. 

If an insurer decides the risk of sea level rise is insur-
able and profi table, then comes the challenge of offering 
an affordable product in a highly vulnerable area. In 
order to reduce premium prices and thus increase their 
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probably not be covered by present insurers. Although 
they assess that the insurance industry will likely bear a 
large portion of the costs of climate change, “it may be 
ill positioned to overcome the coordination-across-time 
problem,” thus leaving the regulation exclusively to gov-
ernments. 

Conclusion
Although there has been some development, there 

is still a long way to go in order to provide small island 
states with some fi nancial assistance in coping with the 
adverse effects of climate change. There are a few poten-
tial paths to follow, all of them with several advantages 
and disadvantages. 

An option for the small island nations is to achieve 
compensation through climate change litigation. In order 
to successfully do so, academics have presented a few 
incremental steps: a small number of plaintiffs, a group of 
defendants, modest damage requests. This option, how-
ever, seems to be their last resort, when all other paths 
have failed, and the international community and local 
governments have not taken signifi cant steps in fi nding 
other viable options. 

In light of the diffi culties of the options presented, 
insurance can be used to enhance small island nations’ 
options, while providing solutions and safeties before the 
actual damage happens. While acting as regulators and 
enhancing mitigation and adaptation, insurers can also 
be valuable stakeholders as the world manages its new 
climate. Although a private market might have challenges 
that are too big to overcome, a partnership between gov-
ernments and insurers can be a good resort. As per the 
examples in the Pacifi c and Caribbean mentioned in this 
article, it seems that investments have been made in this 
regard. 

It will be interesting to follow how the insurance 
market develops in small island states in the Pacifi c and 
Caribbean, for surely there will be much progress in the 
future. 
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Much of the proceedings focused on the question of 
whether Respondents were “owners” within the meaning 
of the statute.3 In the Decision and Order, the Commission-
er noted that liability does not implicate the issue of use of 
the Dam. The Commissioner found that because none of 
the relevant deeds contained an exclusion or reservation 
of the Dam from conveyance of the property, the owner 
or owners of the land underneath the Dam own the Dam. 
The Commissioner also concurred with the ALJ’s fi nding 
that the conveyance of land along a stream or lake is pre-
sumed to convey land under the water to the centerline of 
the stream or lake, unless the deed expressly excludes the 
underwater land.4 Accordingly, the boundary line between 
the Berger property and the Cook property was found to 
be the centerline of Rondout Creek. The Commissioner 
found joint and several liability, citing the broad remedial 
purposes of the dam statute and “clear intent in the 1999 
legislation to strengthen the powers of (DEC) and shift to 
all owners of dams the primary responsibility for ensuring 
that their Dams are safe.” Further, the Commissioner found 
that the harm resulting from failure to act would be “inca-
pable of any reasonable or practicable division or allocation 
among multiple tortfeasors, irrespective of whether defen-
dants acted in concert or concurrently.” 

Decision and Order of the Commissioner
Respondents were found jointly and severally liable 

for failing to operate and maintain the Dam in a safe condi-
tion in accordance with ECL 15-0507(1). A maximum civil 
penalty of $1,416,000 was possible for the violations which 
occurred from July 1999 to April 27, 2007, the date of the 
complaint, pursuant to ECL §71-1109, which provides for 
a penalty of $500 per offense, with each day the violation 
continues being a separate and discrete offense. Recogniz-
ing that the repairs to the Dam were of prime importance, 
that Respondents were individuals, and that the cost of 
remedial work and $500,000 fi nancial assurance was signif-
icant, DEC proposed lesser penalties. One alternative cal-
culation advanced by DEC proposed using the period from 
the notice of violation to the date of the complaint, result-
ing in a penalty of $116,500. Consequently, the Commis-
sioner assessed a penalty of $116,500, $30,000 of which was 
immediately payable and $86,500 of which was suspended, 
contingent upon respondents’ compliance with the terms 
of the Decision and Order. In addition to the penalty and 
fi nancial assurance, Respondents were directed to perform 
remedial activities, including:

1) conducting an engineering and safety inspection 
within 30 days and a full engineering assessment 
within one year;

2) submission of a proposal within 45 days for lower-
ing the water level of Honk Lake and a schedule for 
implementing the proposal;

In the Matter of the Alleged Violations of Ar-
ticle 15 of the Environmental Conservation Law 
(“ECL”) of the State of New York by Robert 
Berger, Karen Berger, David Cook and Jody Cook, 
Respondents.

Decision and Order of the DEC Commissioner
June 17, 2013

Summary of the Decision
The Honk Falls Dam (the “Dam”), built in 1898 and 

formerly used for hydroelectric power generation, is lo-
cated on Rondout Creek and impounds the water in Honk 
Lake in the Town of Wawarsing, County of Ulster. The 
Dam is approximately 300 feet long and 42 feet high at its 
tallest point. In 1981 a New York District Corps of Engi-
neers (the “Corps”) Phase I Inspection Report indicated 
that the Dam’s spillway capacity was “seriously inad-
equate” and noted deterioration in the Dam surface, cracks 
in the downstream face of the auxiliary spillway, erosion 
at the junction of the concrete and rock at the tow of the 
Dam and growth of brush and trees at various locations 
on the Dam. The Dam was classifi ed in the “high hazard” 
category. In 1998, the Corps rated the Dam as a Class C, 
High Hazard. During the period from 1983 to 2010, DEC 
inspected the Dam at least 14 times and identifi ed defi cien-
cies, each time noting that the Dam was classifi ed as a Haz-
ard Class C. 

The Berger and Cook respondents own property on 
each side of the Dam on the east and west sides of Rondout 
Creek respectively. The Commissioner found that Respon-
dents were “owners” of the Dam within the meaning of 
ECL §15-0507(1) and were jointly and severally liable for 
compliance with the statute.1 As a result, Respondents 
were ordered to perform certain remedial activities, post 
$500,000 in fi nancial assurance and pay a $116,500 penalty, 
$86,500 of which is suspended pending compliance with 
the Decision and Order. 

Background
By letter dated September 6, 2006, DEC notifi ed Re-

spondents of potential ECL § 15-0507 violations, informed 
Respondents of the classifi cation of the Dam and that 
no Emergency Action Plan (“EAP”) was in place and re-
quested further engineering analysis. Follow-up letters 
were sent in November 2006 and February 2007, but no 
action was taken to address the defi ciencies. A notice of 
hearing and complaint, dated April 27, 2007, was served on 
Respondents.2 The amended complaint cites violations dat-
ing from July 27, 1999, the month in which amendments to 
the dam safety statute were adopted. Following extensive 
motion practice and discovery, hearings occurred from No-
vember 2011 to January 2012. 

Administrative Decisions Update
Prepared by Robert A. Stout Jr.



NYSBA  The New York Environmental Lawyer  |  Fall/Winter 2013  |  Vol. 33  |  No. 2 47    

Endnotes
1. ECL §15-0507(1) requires, among other things, that any owner of 

a dam or other structure which impounds waters shall at all times 
operate and maintain said structure and all appurtenant structures 
in a safe condition. See also, Dam Safety Regulations at 6 NYCRR 
Part 673. 

2. The complaint sought a $941,00 penalty, $500,000 in fi nancial 
assurance and on a short-term basis: the lowering of lake surface 
waters as soon as possible, a basic or interim Emergency Action 
Plan (pursuant to 6 NYCRR 673.7), quarterly inspections and an 
Inspection and Maintenance Plan. DEC also sought an Engineering 
Assessment with repair alternatives and cost estimates that would 
allow the dam to meet safety criteria and a full Emergency Action 
Plan, to be completed within one year. 

3. ECL §15-0507 defi nes an “owner” to “any person or local public 
corporation who owns, erects, reconstructs, repairs, maintains or 
uses a dam or other structure which impounds waters.”

4. The ALJ cited cases including Stewart v. Turney, 237 NY 117, 121-
122 (1923). The Commissioner found that the Court of Appeals 
Decision in Knapp v. Hughes 19 N.Y. 3d 67 (2012) is a reaffi rmation 
and clarifi cation of existing law. The Commissioner cited specifi c 
language in the Knapp decision, which states: “The effect of a grant 
should not turn on such fi ne distinctions as that between “side” 
and “edge.” To make a plain and express reservation of rights to 
underwater land, a grantor must do more than use the word “edge” 
or “shore” in a deed. He or she must say that land under water is 
not conveyed, in those words or in words equally clear in meaning. 
In the absence of an explicit reservation, a grant of land on the shore 
of a pond or stream will be held to include the adjoinin g underwater 
land, except in unusual cases where the nature of the grant itself 
shows a contrary intention.” Id. at 677. 

Robert A. Stout Jr. is an associate in the Environmen-
tal Practice Group of Whiteman Osterman & Hanna LLP 
in Albany, New York.

3) preparation of a basic or interim emergency action 
plan (“EAP”) within 90 days and a full EAP within 
one year;

4) performance of quarterly safety inspections;

5) preparation of an inspection and maintenance plan;

6) submission of a permit application within 60 days 
of the completion of the engineering assessment 
specifying the selected alternative and remedial 
work to be performed;

7) commencement of remedial work within 30 days of 
permit issuance;

8) completion of the remedial work within 150 days of 
permit issuance. 

Conclusion
Owners of land adjacent to water bodies impounded 

by dams must take close note of this decision. As refl ected 
in the decision and related case law, deeds which fail to 
explicitly carve out underwater rights will be deemed to 
convey title to the center of the body of water. If even a por-
tion of a dam rests on this land, joint and several liability 
for the dam may follow. According to the 2013 US Army 
Corps of Engineers National Inventory of Dams, there are 
1,968 dams in the state, 409 of which are rated High Hazard 
potential. Given the advancing age of our dams (hundreds 
are in excess of 100 years old) and our recent experience 
with extreme weather, this issue will only become more 
important. 

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Attorneys Needed for Special Referral Panel to Help Veterans
The State Bar’s Lawyer Referral Service is recruiting attorneys statewide to participate in a reduced rate referral 
panel to assist Veterans. This special program will run from Nov. 12th 2013 through Memorial Day 2014.

Attorneys interested in receiving referrals from our service for this special Veterans Referral Panel are required to:
 • Offer free consultations to Vets in your chosen areas of practice
 • Reduce attorney fee by 25% 
 • Carry malpractice insurance

If you are interested in joining, go to www.nysba.org/VetVolunteer for an application. 

Questions about the program? Contact Lawyer Referral Coordinator, 
Eva Valentin-Espinal at lr@nysba.org.



48 NYSBA  The New York Environmental Lawyer  |  Fall/Winter 2013  |  Vol. 33  |  No. 2        

was no abuse of discretion in denying DRAC’s motion to 
intervene.

The court then discussed whether OGSML preempts 
the Town’s amendments to the zoning ordinance. Norse 
argued that OGSML both expressly and impliedly pre-
empts the Town’s amendment. The NY Constitution 
grants local government the power to enact local laws 
“relating to its property, affairs or government,” as long 
as they are consistent with general State laws and the 
Constitution.8 However, the Legislature may preempt lo-
cal laws by expressly stating “its intent to preempt, or it 
may do so by implication.”9

The court began by examining the supersession 
clause in the OGSML which states that it “shall supersede 
all local laws or ordinances relating to the regulation of 
the oil, gas and solution mining industries[.]”10 Because 
the OGSML does not defi ne “regulation,” the court had 
to determine whether a zoning ordinance is a regulation. 
Giving the word “regulation” its ordinary meaning, the 
court used the defi nition, “’an authoritative rule dealing 
with details or procedure.’”11 The court explained that 
the Town’s zoning ordinance does not deal with details 
or procedure, rather it “establishes permissible and pro-
hibited uses of land within the Town for the purpose of 
regulating land generally.”12 Additionally, the legislative 
history and OGSML itself do not support the inclusion of 
zoning within the term “regulation.”13 The court found 
that the Legislature intended the supersession clause in 
the OGSML “to ensure uniform statewide standards and 
procedures with respect to the technical operational ac-
tivities of the oil, gas and mining industries in an effort to 
increase effi ciency while minimizing waste[.]”14 Because 
the Town’s zoning ordinance does not seek to regulate 
“the actual operation, process, and details of the oil, gas 
and solution mining,” the court refused to preempt the 
zoning ordinance on the basis of express preemption.15 

Norse argued in the alternative that even if the zon-
ing ordinance is not expressly preempted, “it is never-
theless invalid under the principles of implied preemp-
tion.”16 A local law is impliedly preempted when it is 
inconsistent with constitutional or general laws.17 Norse 
pointed to provisions of the OGSML which address well-
spacing, arguing that since it regulates where drilling may 
occur, that zoning amendments which restrict the location 
of drilling are impliedly preempted.18 The court explained 
that the Town’s zoning ordinance and OGSML are not in-
consistent with one another because the zoning law seeks 
to restrict where drilling may occur, whereas the OGSML 
instructs proper spacing between wells.19 Therefore, the 
court ruled that the Town’s zoning law is not impliedly 
preempted by the OGSML.20

Recent Decisions

In re Norse Energy Corp. USA v. Town of 
Dryden, 964 N.Y.S.2d 714 (N.Y. App. Div. 3d 
Dep’t 2013)

Facts
In response to local opposition against hydraulic 

fracturing, in August 2011 the Town of Dryden (“Town”) 
amended its zoning ordinance “to ban all activities re-
lated to the exploration for, and the production or storage 
of, natural gas and petroleum.”1 Prior to the enactment 
of the zoning amendment, Norse Energy Corp. USA’s 
(“Norse”) predecessor acquired 22,000 acres of leases 
for drilling and development of natural gas within the 
Town.2 Norse commenced this suit against the Town 
pursuant to CPLR Article 78, arguing that the zoning 
amendment was preempted by the Oil, Gas and Solution 
Mining Law (OGSML).3 Both the Town and Norse moved 
for summary judgment and Dryden Resource Awareness 
Coalition (DRAC) sought to intervene to defend the zon-
ing amendment.4

Procedural History
On February 22, 2012, the Supreme Court in Tomp-

kins County entered summary judgment in the Town’s 
favor, holding that certain amendments to the Town’s 
zoning ordinance are not preempted by OGSML, with 
the exception of a provision allowing for invalidation 
of permits granted by other local or state agencies.5 The 
Supreme Court denied DRAC’s motion to intervene and 
DRAC and Norse now appeal.6

Issues
Whether (1) the Supreme Court’s decision to deny 

DRAC’s motion to intervene was an abuse of discretion, 
and (2) OGSML preempts the amendment to the Town’s 
zoning ordinance which essentially bans hydraulic frac-
turing within the Town? 

Rationale
In addressing DRAC’s appeal, the court explained 

that “[w]hile the only requirement for obtaining an order 
permitting intervention via [CPLR 1013] is the existence 
of a common question of law or fact, the resolution of 
such a motion is nevertheless a matter of discretion.”7 The 
court reasoned that because DRAC failed to differentiate 
its interest in the outcome as compared to other residents 
of the Town and based on the fact that the Town was the 
more appropriate party to defend the amendments, there 

Recent Decisions and Legislation in Environmental Law
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The PSD program requires that any major emitting facil-
ity that has the potential to emit over 100 tons per year 
(tpy) of “any air pollutant” obtain state-issued construc-
tion permits before starting a construction or signifi cant 
modifi cation project.5 To obtain a PSD permit, the facility 
must install the best available control technology (BACT) 
to control the emission of every regulated pollutant, even 
those that do not reach the 100 tpy threshold.6 The Title V 
program requires that any stationary source that has the 
potential to emit 100 tpy of any regulated air pollutant ob-
tain an operational permit.7

Issue
This case questions the validity of EPA’s Deferral Rule 

which is a temporary, three year regulation that “exempts 
from regulation biogenic carbon dioxide sources that trig-
ger the PSD and Title V permitting programs.”8 Biogenic 
carbon dioxide is carbon dioxide “directly resulting from 
the combustion or decomposition of biologically-based 
materials other than fossil fuels and mineral sources of 
carbon.”9 Although the Deferral Rule is temporary, its 
effect would provide a permanent exemption from PSD 
permitting for biogenic carbon dioxide sources construct-
ed within the three-year period unless such facility under-
takes signifi cant modifi cation after the deferral period.10

Procedural History
In addressing the threshold ripeness requirements, 

the Court determined the Deferral Rule was fi t for review 
because it functions as a permanent exemption from PSD 
permitting for the sources constructed during the deferral 
period.11 Withholding a decision would cause hardship 
because there is an uncertain number of sources that may 
be constructed without a PSD permit that, but for the De-
ferral Rule, would be required to limit their pollution.12 
Judge Henderson dissented, arguing that this is not fi t for 
review because the temporary nature of the Deferral Rule 
would resolve the issue without judicial involvement 
within three years and there is a trivial hardship because 
there has been only one facility constructed so far that is 
exempted from PSD permits due to the Deferral Rule.13

Rationale
Petitioners argued that the EPA violated the plain lan-

guage of the Clean Air Act, which requires the regulation 
of “any air pollutant.”14 EPA did not provide explanation 
of its statutory analysis of how it could treat biogenic 
carbon differently from any other air pollutant. Instead, 
the Court denied each of the three principles of adminis-
trative law EPA provided as justifi cation for the Deferral 
Rule: the de minimis, one-step-at-a-time, and administra-
tive necessities doctrines.15 First, the de minimis doctrine 
“allows agencies to grant regulatory ‘exemption[s] when 
the burdens of regulation yield a gain of trivial or no 
value.’”16 The Court denied this justifi cation because the 
de minimis doctrine allows agencies to establish permanent 

Conclusion
The OGSML does not expressly or impliedly preempt 

the Town’s zoning amendment banning hydraulic fractur-
ing within the Town. This decision is consistent with the 
Home Rule provision of the State Constitution, and reas-
sures that local governments are not powerless in the face 
of natural gas exploration. 

Alexis Kim
Albany Law School ‘15
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* * *

Center for Biological Diversity v. 
Environmental Protection Agency, 2013 WL 
3484511 (D.C. Cir. 2013)

In Center for Biological Diversity v. Environmental Pro-
tection Agency, the D.C. Circuit of the Court of Appeals re-
viewed the Environmental Protection Agency’s (EPA) rule 
to defer regulation of “biogenic” carbon dioxide (“Defer-
ral Rule”) for three years.1 The Court vacated the Deferral 
Rule, holding that EPA lacked justifi cation under any ad-
ministrative law doctrine to impose such a rule.2

Facts
This case arose from a challenge to a portion of EPA’s 

regulation of air pollutants under the Clean Air Act.3 The 
Clean Air Act states that if the EPA determines an “‘air 
pollutant…may reasonably be anticipated to endanger 
public health or welfare,’ it must regulate that air pol-
lutant under the Prevention of Signifi cant Deterioration 
of Air Quality (PSD) and Title V permitting programs.”4 
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* * *

 Koontz v. St. Johns River Water Management 
Dist., 133 S. Ct. 2586 (U.S. 2013)

Facts
This case involves a tract of land in the State of Flor-

ida that was fi rst acquired in 1972.1 The 14.9-acre prop-
erty is a point of contention because of its location and 
wetland characteristics.2 After the parcel was purchased, 
the State of Florida adopted the Water Resources Act, 
which established a Management and Storage of Surface 
Water (“MSSW”) permit, and the Warren S. Henderson 
Wetlands Protection Act, which established a Wetlands 
Resource Management (“WRM”) permit.3

Petitioner, Koontz, desired to develop 3.7 acres of the 
parcel and applied for both of the required permits.4 The 
development would have required raising the elevation 
and grading part of the land.5 The proposal offered an 
environmental easement on 11 acres to the St. Johns River 
Water Management District (the “District”) in order to 
mitigate any environmental impacts from the develop-
ment.6 

regulation exemptions, whereas the EPA concedes the De-
ferral Rule is a temporary, three-year regulation.17

Second, the one-step-at-a-time doctrine allows agency 
regulations to be promulgated in a piecemeal fashion. 
This doctrine requires that the agency must “articulate (1) 
what it believes the statute requires and (2) how it intends 
to achieve that goal.”18 The Court held that EPA’s reli-
ance on the one-step-at-a-time doctrine was arbitrary and 
capricious because EPA failed to describe what it believes 
full compliance with the Clean Air Act is.19 Without this 
conception of what full compliance would be, the Court 
had no basis to determine what direction the Deferral 
Rule was taking “one step” toward.

Third, the administrative necessity doctrine allows 
an agency to adopt the narrowest feasible exemption to 
regulations in order to avoid implementing a statute if 
attainment of such statutory objectives is shown to be im-
possible.20 The EPA exempted all biogenic carbon sources 
because it argued that limiting the use of biogenic fuel 
sources would be contrary to the goal of the Clean Air 
Act to reduce overall carbon output.21 However, there 
was a proposed alternative to the complete exemption of 
biogenic carbon sources: to require sources to obtain per-
mits for biogenic carbon output only if they fail to make 
an effort to account for net carbon cycle impacts.22 EPA’s 
explanation that this middle-ground option would have 
only a trivial impact on biogenic carbon sources does not 
suffi ciently explain why permanent exemptions in the 
Deferral Rule are the narrowest feasible exemption when 
this middle ground approach would also lessen carbon 
output, though possibly not as much. Since EPA failed to 
suffi ciently explain its reasoning for rejecting this middle-
ground option, the Court rejected its administrative ne-
cessity argument.23

In its brief, EPA also relies on the absurd results doc-
trine, which states “‘that a statute should not be construed 
to produce an absurd result.’”24 EPA claims that, since the 
use of biomass fuels may actually reduce net emissions 
of carbon dioxide, then it would be contrary to the Clean 
Air Act’s goal to regulate such fuels.25 Since this argument 
occurs nowhere in the text of the Deferral Rule, the Court 
held that the absurd results doctrine was a post hoc argu-
ment and not a valid justifi cation for the Deferral Rule.

Conclusion
The Court vacated the administrative action creat-

ing the Deferral Rule since EPA cannot justify its actions 
under any of the administrative law doctrines it relied 
on.26 This decision did not, however, address the issue of 
whether EPA has the authority to permanently exempt 
biogenic carbon dioxide sources from PSD permitting un-
der the Clean Air Act, which the Court said could later be 
decided if it ever becomes an issue.

Max Lindsey
Albany Law School ’15
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Conclusion
The Court reversed the decision of the Florida Su-

preme Court, and remanded it for further proceedings, 
fi nding that the District must comply with Nollan and 
Dolan.21 

Edward Hyde Clarke
Albany Law School ‘14
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* * *

Kellner v. City of N.Y. Dep’t of Sanitation, 107 
A.D.3d 529 (N.Y. App. Div. 1st Dep’t 2013)

Facts 
On November 29, 2012 the Supreme of New York 

County dismissed a Civil Practice Laws and Rules 
(CPLR) article 78 proceeding brought by the Petitioner, 
Assembly Member Micah Z. Kellner.1 Petitioner sought a 
declaration that the NYS Department of Environmental 
Conservation (DEC) and City Department of Sanitation 
(DSNY) did not comply with the State Environment Qual-
ity Review Act (SEQRA), DEC rules, and the City’s Solid 
Waste Management Plan.2 Petitioner argued the agencies 
failed to comply because the DEC did not require, and 
the DSNY did not create, a Supplemental Environmental 
Impact Statement (SEIS) when preparing for the construc-
tion of 91st Street Marine Transfer Station.3 Petitioner also 
sought to enjoin the city from continuing the project until 
the agencies complied.4 The DSNY was designated as the 
lead agency for the project.5

The District found the environmental easement to 
be inadequate, and directed Petitioner that the permits 
would not be approved unless the District’s proposed 
alternatives were followed.7 The District proposed the fol-
lowing: decrease the size of the development to a smaller 
project, install retaining walls, and/or fi nancially support 
improvements on other pieces of property.8 The Petitioner 
found the demands to be excessive and commenced this 
lawsuit.9 

Procedural History
The Florida District Court found the District’s ac-

tions to be unlawful, but the Florida State Supreme Court 
found that the case was distinguishable from Nollan and 
Dolan and reversed the District Court’s decision.10 The Su-
preme Court granted certiorari.11 

Issue
The main issue addressed by the court is whether 

Nollan and Dolan must be satisfi ed “when the government 
denies [a land-use] permit[,] even when its demand is for 
money.”12

Rationale
The court’s decisions in Nollan and Dolan deal with 

the Fifth Amendment and “just compensation for the 
property the government takes when owners apply for 
land-use permits.”13 The Court sympathized that appli-
cants are vulnerable and may be subject to extortionate 
demands, and will do anything to ensure that they re-
ceive the necessary permit that is required.14 

Nollan and Dolan accommodate both 
realities by allowing the government to 
condition approval of a permit on the 
dedication of property to the public so 
long as there is a “nexus” and “rough 
proportionality” between the property 
that the government demands and the so-
cial costs of the applicant’s proposal.15

In this case, the court established that the legal prec-
edent applies to both setting the condition for approving 
the permit and denying the permit for the failure to do 
so.16 The lower courts struggled with the proposition that 
denial of a permit could be considered a takings issue, 
since no property was actually exchanged.17 The majority 
focused on the burden that the condition places on land-
owners.18 

The second issue is the requirement that money be 
paid in order to make improvements at other property 
sites.19 The Court found that this is still an unconstitution-
al condition, and compared it to similar rulings on issues 
such as tax benefi ts, public employment, health care, and 
crop payments.20
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Engineers (Corps) has the authority under CWA § 404(a) 
to issue permits.2 The Corps, in 2002, prepared a draft 
Environmental Impact Statement.3 In a letter to the Corps, 
the Environmental Protection Agency (EPA) commented 
that it was concerned that “signifi cant and unavoid-
able environmental impacts” had not been adequately 
addressed; however, EPA did not make a § 404(c) objec-
tion.4 In January 2007, Mingo Logan was issued a permit 
(Spruce Mine Permit) that was valid until December 31, 
2031.5 The permit expressly stated that the Corps could 
“reevaluate its decision on the permit at any time the 
circumstances warrant.”6 However, EPA’s post-permit au-
thority was not mentioned in the permit.7 

In 2009, EPA wrote a letter to the Corps requesting re-
vocation of the permit, stating that there was “new infor-
mation and circumstances…which justif[ied] reconsidera-
tion of the permit.”8 When the Corps refused EPA stated 
that it would use its own administrative procedures to do 
so, and in January 2011 EPA issued a Final Determination 
that revoked the permit.9

Procedural History 
Mingo Logan challenged EPA’s Final Determination 

in an action fi led in the district court.10 Mingo Logan chal-
lenged EPA’s ability to revoke a permit that was three 
years old.11 In 2011, Mingo Logan amended its complaint 
alleging that EPA’s Final Determination was ultra vires 
and arbitrary and capricious.12

The district court granted summary judgment in 
favor of Mingo Logan stating that EPA “exceeded its au-
thority under section 404(c) of the Clean Water Act when 
it attempted to invalidate an existing permit by with-
drawing the specifi cation of certain areas as disposal sites 
after a permit had been issued by Corps under section 
404(a).”13 On behalf of EPA the United States fi led an ap-
peal and the Corps joined EPA on the brief.14 

Issue 
Whether EPA had the authority under CWA § 404 

(c) to revoke the Spruce Mine Permit after it had already 
been issued?

Rationale
The court in this case reviewed the district court’s 

grant of summary judgment de novo.15 The court re-
viewed EPA’s interpretation of CWA § 404 using the Chev-
ron standard.16 

The court examined and determined that both CWA 
§ 404(c) itself and the legislative intent of the CWA clearly 
indicate that Congress intended to grant EPA the power 
to withdraw permits issued by the Corps.17 The court 
explained that while the Secretary of the Corps has the 
authority to issue the permits, EPA has been granted by 
Congress “a broad environmental ‘backstop’ authority 

Procedural History 
The Supreme Court denied the petition, and the pe-

titioners appealed to the Supreme Court, Appellate Divi-
sion, First Department, New York.6

Issue 
Whether the DEC’s and DSNY’s failure to require and 

prepare a SEIS was an “error of law, arbitrary and capri-
cious, or an abuse of discretion”?7

Rationale 
The court held that DSNY “took the requisite ‘hard 

look’ at the potential impacts of the delay in implementa-
tion and made a reasoned determination that an SEIS was 
not required.”8 The court also stated, “Petitioner’s sce-
narios suggesting potential consequences of the delay are 
no more than speculation.”9 

The court, however, does not expand on what the 
DEC and DSNY did that qualifi es as a “hard look” and 
does not discuss further what Petitioner’s potential sce-
narios include. 

Conclusion
The court affi rmed the lower court’s decision that 

DSNY’s and DEC’s decision was “not affected by an error 
of law, arbitrary and capricious, or an abuse of discre-
tion”10

Caitlin Davie 
Albany Law School ‘14
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* * *

 Mingo Logan Coal Co. v. U.S. EPA, 714 F.3d 
608 (D.C. Cir 2013)

Facts
In June of 1999 the predecessor of Mingo Logan Coal 

Company, Hobet Mining Inc., applied for a permit under 
§ 404 of the Clean Water Act (CWA) for the Spruce No. 1 
site to discharge mining material into four West Virginia 
streams and their tributaries.1 The U.S. Army Corps of 
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Conclusion 
The court reversed the district court’s holding and 

held that EPA had the authority under CWA § 404(c) to re-
voke the Spruce Mine permit after it had been issued.38

Caitlin Davie 
Albany Law School ‘14
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* * *

over the Secretary’s discharge site selection in subsec-
tion 404(c).”18 The court explained that the Administra-
tor’s authority has no time limit; he can act “whenever” 
an “unacceptable adverse effect” will occur.19 The court 
defi ned the term “whenever” to mean “’[a]t whatever 
time, no matter when.’”20 The court further explained that 
the language “withdrawal of specifi cation” supports the 
interpretation that EPA can withdraw a permit that has 
already been issued.21 

The court rejected Mingo Logan’s argument that EPA 
cannot withdraw the permit once issued by the Corps.22 
Mingo Logan argued that the specifi cation of the disposal 
sites must happen before the permit is issued and if EPA 
wants to withdraw the permit it must happen then.23 The 
court disagreed and stated that Mingo Logan’s interpre-
tation would render the term “withdrawal” of CWA § 
404(c) unnecessary.24 The court stated that fi nal specifi ca-
tions must be made in the permit itself but that they do 
not necessarily have to be made prior to the issuance of 
the permit.25

Mingo Logan also argued that EPA’s interpretation 
was in confl ict with CWA § 404 because permitting au-
thority was given to the Corps and not EPA.26 The court 
again rejected the argument stating that the statute is 
clear and, as explained above, the Administrator of EPA 
has the authority to make “the fi nal say on the specifi ed 
disposal sites ‘whenever’ he makes the statutorily re-
quired ‘unacceptable adverse effect’ determination.”27 

Mingo Logan also argued that EPA’s interpretation 
“tramples” on CWA § 404(p) and § 404(q).28 CWA § 404(p) 
provides that compliance with the permit is compliance 
with the CWA for enforcement actions brought under 
CWA § 1319 and 1365.29 CWA § 404(q) directs the Secre-
tary of the Corps to make agreements with other agencies 
to prevent delays with issuing permits.30 EPA argued that 
CWA § 404(c) unambiguously gave EPA authority to act 
post permit and when CWA § 404(p) was enacted it did 
not limit CWA § 404(c).31 The court agreed with EPA.32 
The court stated that, with regard to CWA § 404(q), that 
obligation is only required prior to the issuance of a per-
mit and is not affected by EPA’s actions once a permit has 
been issued.33

Mingo Logan’s fi nal argument was that legislative 
history shows that EPA must act prior to issuance of a 
permit.34 Mingo Logan used the statement of then-Sena-
tor Edmund Muskie as evidence of such intent.35 Senator 
Muskie stated that “’prior to the issuance of any permit to 
dispose of spoil, the Administrator must determine that 
the material to be disposed of will not adversely affect 
municipal water supplies, shellfi sh beds, and fi shery ar-
eas…wildlife or recreational areas in the specifi ed site.’”36 
The court again rejected Mingo Logan’s argument and 
stated that while EPA should consider these adverse ef-
fects pre-permit, EPA was not barred from reviewing 
these post-permit also.37
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Third Department on May 2, 2013, having also found that 
the state law did not preempt the Town’s law, and that 
the Town’s zoning law was valid and not preempted by 
the ECL.11 It is important to note that the courts found 
that only the manner and methods of the drilling were to 
be relevant under the ECL, but that the location(s) of the 
drilling remained fully within a town’s home rule author-
ity.
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* * *

Revell v. Guido, 956 N.Y.S.2d 343 (N.Y. App. 
Div. 3d Dep’t 2012)

Facts
The plaintiffs in this case are both licensed real es-

tate brokers who in 2005 purchased property in Saratoga 
County, on which there were nine rental houses. The sell-
er, defendant Guido, is the sole member and shareholder 
of Real Property Solutions, LLC (hereinafter “RPS”).1 In 
2003, the defendant was notifi ed by the Town of Stillwater 
(hereinafter “Town”) that its existing septic system was in 
violation of codes and needed to be replaced. In 2003, de-
fendant installed a new septic system, which was certifi ed 
by a licensed engineer. However, in 2004 the new system 
experienced problems, and the Department of Environ-
mental Conservation (hereinafter “DEC”) informed the 
defendant of the various violations and subsequent legal 
ramifi cations. As a result, the defendant and DEC entered 
into a consent order stating that the defendant would 
provide the DEC with plans for repairing and possibly 
replacing the septic system.

In 2004, the defendant replaced the septic system; 
however, the new system had alterations that had not 
been approved by the DEC, pursuant to requirements 
within the consent order. 

In September 2005, the plaintiffs entered into a con-
tract with the defendant for sale of the property, and 
agreed that “buildings on the premises are sold ‘as is;’” 

Cooperstown Holstein Corporation v. Town 
of Middlefi eld, 106 A.D.3d 1170, 964 N.Y.S.2d 
431 (3d Dep’t 2013)

Facts
In June, 2011, the Town of Middlefi eld in Ostego 

County, New York (“the Town”) enacted a zoning law 
that would become effective on June 28, 2011.1 Article V of 
the law prohibits “[h]eavy industry and all oil, gas or so-
lution mining and drilling[,]” effectively banning oil and 
gas drilling within the Town.2 The plaintiff argues that 
New York State Environmental Conservation Law (ECL) 
preempts any local ordinances as they relate to such drill-
ing, and that the ban on oil and gas drilling should no 
longer be enforced.3 The plaintiff is a party to two oil and 
gas leases with Elexco Land Services, Inc. and the enforce-
ment of the drilling ban has interfered with these leases.4

Issue
Did the State of New York prohibit local governments 

from enacting and enforcing legislation which may im-
pact upon the oil, gas and solution drilling or mining in-
dustries other than that pertaining to local roads and the 
municipalities’ rights under the real property law?5

Holding
The Supreme Court of Ostego County, New York 

found in favor of the Town, holding that the zoning law 
was not preempted by the state ECL.6

Rationale 
The Cou rt evaluated the legislative intent and history 

of ECL 23-0303(2) and how it relates to local authority, 
fi nding no indication that the state had intended to pre-
empt or impact local municipal land use laws when the 
state law was originally enacted in 1963, subsequently 
amended in 1978, and again 1981.7 Specifi cally, the Court 
analyzed the text “this article shall supersede all local 
laws or ordinances relating to the regulation of the oil, gas 
and solution mining industries.”8 The Court found that 
the “natural and most obvious sense of the word ‘regula-
tion,’” when considered with the legislative history, is 
relative only in a procedural context in order to maintain 
statewide standards for drilling methods. In addition, the 
Court found that the state’s interest in these statewide 
standards complements home rule law of local govern-
ments in that the state controls the “how” of such drilling, 
while municipalities control the “where.”9 The Court fur-
ther held that caselaw interpreting the “strikingly similar” 
supersession clause of the state Mining Land Reclamation 
Law (MLRL) provided additional authority that, absent 
clear intent from the New York State Legislature, MLRL 
could not be used to preempt local zoning law.10

Conclusion
The decision of the Supreme Court of Ostego County 

was upheld by the Supreme Court, Appellate Division, 
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Rationale
The court found that the doctrine of caveat emptor 

does traditionally apply to real property transfers, in that 
so long as the buyer is aware of the “as is” condition of 
the property, the seller is not liable for defects.11 Based on 
this reasoning, the court held that a seller may still be li-
able if the information he or she failed to disclose rises to 
the level of active concealment, in that a material fact has 
been misrepresented. The buyer must show that he or she 
was justifi ed on relying on defendant’s representation.12

However, the Court noted that when a party has 
the ability to discover the truth through “ordinary intel-
ligence,” and fails to act, justifi able reliance is not war-
ranted.13 Here, the Court ruled that there were material 
facts at issue warranting a jury trial. 

Issues left to the jury include whether the phrase 
“totally new” was knowingly made by the defendant to 
induce the plaintiffs’ reliance, and if the plaintiffs truly 
relied on the environmental questionnaire.14 Though the 
defendant’s statement that the system was “totally new” 
was false, there is an issue of fact as to whether this was 
done so to intentionally deceive the plaintiffs.15 The Court 
also held that there was an issue of fact as to whether the 
defendant believed the questionnaire was referring only 
to the current status of the property as opposed to the 
past and present status.16

The Court indicated a sense of skepticism at the fact 
that two licensed real estate brokers did not exercise a 
higher level of diligence, particularly because of the Sep-
tic System Contingency Clause. 

Conclusion
This case demonstrates the complexities of “as is” 

contracts as they relate to environmental issues, in that 
the seller may not be protected even if misstatements 
were not made in bad faith.

Allison Gold
Albany Law School ‘14
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and included a “Septic System Contingency.”2 The Septic 
System Contingency stated that the testing of the septic 
system by the plaintiffs was a condition precedent to 
the sale of the property However, the plaintiffs decided 
against testing the system, waiving the condition. 

The plaintiffs’ bank required an environmental ques-
tionnaire be completed as part of a mortgage contingen-
cy.3 The defendant completed the environmental ques-
tionnaire and denied knowing of any past environmental 
violations, that the property had ever experienced or 
had indications of contamination, or that there was need 
for additional attention to environmental issues on the 
property.4 Defendant also represented that the septic sys-
tem was “totally new.” While the sale was pending, the 
engineer who installed the septic system sent a letter to 
the defendant detailing his concerns about the septic sys-
tem. In November 2005, the contract was fi nalized, and in 
December 2005 the septic system failed and the plaintiffs 
commenced this lawsuit.5

Procedural History
The Supreme Court of Saratoga County granted 

plaintiffs’ motion for partial summary judgment, ruling 
that the doctrine of caveat emptor is not a viable defense 
in commercial real estate transaction when the seller fails 
to disclose certain information that constitutes active 
concealment.6 The Supreme Court found that though the 
plaintiffs had failed to exercise their rights to inspect the 
system, they were justifi ed in relying on the bank’s envi-
ronmental questionnaire.7 Defendant appealed, seeking 
summary judgment, or that questions of fact remained 
and therefore a judgment in favor of the plaintiff was un-
lawful.8

Issue
(1) Whether the doctrine of caveat emptor provides a 

complete defense?

(2) Whether the defendant not only knowingly mis-
represented the condition of the property, but also 
whether the plaintiffs were justifi ed in relying on 
the misrepresentation? 

Holding
The Supreme Court, Appellate Division, Third De-

partment, New York found that the lower court was cor-
rect in rejecting defendant’s motion for summary judg-
ment based on a defense of caveat emptor.9 However, 
the Supreme Court also held that the lower court had 
improperly ruled that the plaintiffs had established jus-
tifi able reliance in their claim of fraudulent inducement 
because material facts remained to be determined for a 
jury, and in doing so reversed the summary judgment in 
favor of the plaintiffs and remanded the case to the lower 
court.10
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problem in its jurisprudence has been differentiating be-
tween general and special benefi ts conferred on a land-
owner.19 

The court concluded that the use of terms such as 
general and special benefi ts obscured the principles of 
compensation.20 By examining its total-takings cases, the 
court found that general benefi ts are those that have a 
“possibility” of happening in some ambiguous point in 
the future.21 These benefi ts should be excluded from the 
calculation of just compensation.22 Thus, special benefi ts 
are those that may be reasonably calculated arising from 
the public improvement project.23 In short, benefi ts used 
in the calculation of fair market value should be those 
that are quantifi able and perceived at the time of taking.24

Conclusion
The court held that the benefi ts to the Karans’ proper-

ty should have been heard by the jury.25 It concluded that 
the trial court and Appellate Division erred in prevent-
ing a jury from hearing the quantifi able storm protection 
benefi ts the dune-construction project would bring to the 
Karans’ property.26 This ruling kept the jury from hearing 
a crucial component to calculating the fair-market value 
for just compensation.27 Thus, the Appellate Division’s 
judgment was reversed, the condemnation award vacated 
and remanded for proceedings consistent with the court’s 
opinion.28

Mark Houston
Albany Law School ‘14
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* * *

Borough of Harvey Cedars v. Karan, 2013 WL 
3368225 (N.J. Sup. Ct. July 8, 2013)

Facts
Respondents, the Karans, own a beachfront home in 

Harvey Cedars, New Jersey.1 The home consisted of three 
fl oors with the upper two-thirds being used as living 
space.2 All three levels provided the Karans a view of the 
beach and never had “a lick of water” touch it.3

Appellant, the Borough of Harvey Cedars, sought 
a permanent easement of more than one quarter of the 
Karans’ home.4 The easement was part of a dune con-
struction project carried out by the U.S. Army Corps of 
Engineers and the N.J. Department of Environmental 
Conservation.5 Appellant’s role in the project was to ac-
quire permanent easements to allow for the construction 
of dunes along the entire shoreline.6 Each dune would 
be constructed to a height of 200 feet to protect the island 
from erosion.7 The dune on the Karans’ property blocked 
their previous view of the beach.8

Appellant successfully acquired sixty-six of the 
eighty-two permanent easements voluntarily.9 The re-
maining property owners refused to consent to the ease-
ment.10 Appellant, through an enacted ordinance, sought 
to acquire the remaining properties through eminent do-
main after the Karans refused a $300 offer by Appellant.11

Procedural History
Appellant instituted an eminent domain action in 

November, 2008.12 The Karans successfully moved before 
trial to bar expert testimony about the benefi ts the dune-
construction project would have on their property.13 The 
trial court concluded that the benefi t of the dune to the 
Karans’ property would be “general” and not admissible 
to offset the value of the partial taking.14 A jury, after be-
ing instructed only to consider “special” benefi ts received 
to offset loss, returned a $375,000 award as just compensa-
tion for the Karans.15 The Appellate Division affi rmed the 
award, fi nding that any benefi t to the Karans’ property 
was “general” and not special in nature.16

Issue
Whether a jury should have heard evidence of the 

benefi ts of the project to determine the fair-market value 
to calculate a partial-taking “just-compensation”?

Rationale
The court began its analysis by taking a retrospective 

of its “takings” jurisprudence.17 While its formulas for 
fair market value in total takings have been consistently 
applied, it found a less straightforward approach in calcu-
lating fair market value in partial-takings.18 A particular 
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Issue
Whether NRC’s grant to Entergy of an exemption to 

fi re safety protocols, without fi rst allowing for public par-
ticipation, prevented NRC from weighing all the factors 
essential to exercising its judgment in a reasonable man-
ner, in violation of NEPA?

Rationale
The court discussed NEPA’s requirement that envi-

ronmental impact information regarding projects be made 
available to the public before federal agency decisions are 
made.13 In particular, “regulations require a draft EIS [En-
vironmental Impact Statement] to be circulated for public 
comment prior to its adoption.”14 In the present case, 
however, NRC did not issue an EIS, but did issue an envi-
ronmental assessment (EA) and a fi nding of no signifi cant 
impact (FONSI).15 NEPA requires an agency “to ‘involve 
environmental agencies, applicants, and the public’ only 
‘to the extent practicable,’” when issuing an EA, “[a]nd 
only in ‘limited circumstances’ must an agency make a 
FONSI ‘available for public review.’”16 The court stated it 
“will not readily second guess an agency decision not to 
hold a public hearing in a particular case[,]” and the deci-
sion as to how much public involvement is practicable 
is left to agency discretion.17 Here, because the plaintiffs 
were challenging NRC’s discretion not to notify or so-
licit feedback from the public regarding the challenged 
exemption, the court must consider “whether the lack of 
public input prevented [NRC] ‘from weighing all the fac-
tors essential to exercising its judgment [under NEPA] in 
a reasonable manner.’”18

The court reasoned that it was not capable of decid-
ing this issue because there was nothing in the record 
explaining why NRC decided not to provide notice of 
Entergy’s exemption request or afford an opportunity 
for public comment and NRC offered no evidence dem-
onstrating that public participation was impracticable or 
inappropriate.19

Conclusion
Unable to “guess at the agency’s reasons” for not af-

fording public notice or participation, the Second Circuit 
vacated and remanded the judgment of the district court 
with respect to the NEPA challenge, with instructions for 
it in turn to remand to NRC to supplement the adminis-
trative record to provide an explanation for its denial.20 

Abigail Sardino
Albany Law School ‘14
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* * *

Brodsky v. United States NRC, 704 F.3d 113 
(2d Cir. 2013)

Facts
The Atomic Energy Act of 1954 (AEA) gives defen-

dant, United States Nuclear Regulatory Commission 
(NRC), authority to grant exemptions to its licensees 
from specifi c fi re safety protocols.1 A nuclear power plant 
licensed by NRC may install a fi re barrier that will pro-
tect certain safety structures from a fi re that may not be 
extinguishable in a timely manner.2 Since 1987, defendant 
Entergy Nuclear Operations, Inc. (hereinafter “Entergy”) 
has utilized a fi re barrier called Hemyc at its Indian Point 
nuclear power plant, operating unit No. 3 (hereinafter 
“Indian Point 3”), located in Westchester County, New 
York.3

In 2005, “NRC informed its licensees that Hemyc…
did not perform for one hour as designed because of 
shrinkage of the material during testing.”4 In 2006, NRC 
directed all its power plant licensees to ensure compli-
ance with fi re safety regulations and to respond to NRC 
with information confi rming such compliance.5 Entergy 
responded that because of its use of Hemyc, it was not 
in compliance with the fi re safety protocols; however, it 
had put into place certain monitoring and fi re detection 
measures to remedy such noncompliance.6 Entergy then 
requested an exemption from NRC’s required one-hour 
fi re resistance rating, asking NRC to allow for a reduction 
to a 30-minute fi re resistance rating in areas protected by 
Hemyc.7 The following year, NRC awarded an exemption 
after Entergy requested an allowance for a 24-minute rat-
ing at one of the sites.8

“[P]laintiffs Richard Brodsky, a former member of 
the New York State Assembly; the Westchester’s Citizens 
Awareness Network; and the Sierra Club” requested the 
NRC reconsider the exemption, which NRC denied.9

Procedural History
Plaintiffs commenced an action in federal court, 

Southern District of New York, alleging that the exemp-
tion awarded to Entergy violated the Administrative Pro-
cedure Act (APA), the Atomic Energy Act (AEA), and the 
National Environmental Policy Act (NEPA).10 The district 
court awarded summary judgment in favor of Entergy.11 
Plaintiffs appealed and the Second Circuit considered 
only the plaintiffs’ claim that NRC violated NEPA be-
cause the public was denied the right to participate in the 
exemption process.12
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must suffer harm that is in some way different than the 
harm suffered by the general public.10

In this case, Clean Water Advocates claimed that 
a member, Ms. Woodhouse, was injured by the SPPP 
because of her proximity to the project site.11 However, 
Clean Water Advocates’ assertion did not establish that 
Ms. Woodhouse suffered any specifi c injury, but merely 
asserted that proximity to the site should be suffi cient.12 
Nor did Clean Water Advocates’ claim establish that 
DEC’s acceptance of the SPPP would cause any future 
harm to Ms. Woodhouse’s property or the property of any 
other member.13 Clean Water Advocates also presented 
evidence that stormwater discharge into the Tonawa-
nda Creek, the Erie Canal, Lake Ontario and Niagara 
River constituted harm.14 However, the evidence failed 
to identify how the SPPP affected the water sources to 
cause injuries to the members. Furthermore, even if the 
SPPP caused injuries to the members, the evidence did 
not demonstrate how Clean Water Advocates’ members’ 
injuries were different from those suffered by the general 
public.15

Therefore, Clean Water Advocates’ claim failed to 
meet the requirements for standing. First, Ms. Woodhouse 
did not suffer any injury by her proximity to the project 
site.16 Nor did Clean Water Advocates’ other members 
suffer an injury merely by DEC’s approval of the SPPP.17 
Furthermore, any injury caused by stormwater discharge 
into public waterways was speculative and did not estab-
lish that the injury to Clean Water Advocates’ members 
was unique. Consequently, Clean Water Advocates was 
not an appropriate representative for the asserted claim.18 
Clean Water Advocates lacked standing for the CPLR ar-
ticle 78 suit.

Conclusion
The court affi rmed the Supreme Court’s dismissal of 

the petition based on lack of standing.19 

Fatima Zahra
St. John’s University School of Law ‘13
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* * *

Clean Water Advocates of New York, Inc. v 
New York State Dep’t of Envtl. Conservation, 
103 A.D.3d 1006, 962 N.Y.S.2d 390 (N.Y. App. 
Div. 3d Dep’t 2013)

Facts
Wal-Mart Real Estate Business Trust and Wal-Mart 

Stores (“Wal-Mart”) submitted a Stormwater Pollution 
Prevention Plan (SPPP) to the Department of Environ-
mental Conservation (DEC).1 The plan was part of a pro-
posal for Wal-Mart to construct a Wal-Mart Supercenter 
in Lockport, Niagara County.2 DEC approved the plan.3 
Clean Water Advocates of New York, Inc. (“Clean Water 
Advocates”) challenged DEC’s approval under CPLR ar-
ticle 78.4 

Procedural History
Clean Water Advocates appealed the dismissal of its 

CPLR article 78 action. Supreme Court Albany County 
(New York) dismissed the suit for lack of standing.5

Issue
Whether Clean Water Advocates has standing to 

bring a CPLR article 78 suit to challenge DEC’s determi-
nation regarding Wal-Mart’s SPPP relating to its proposal 
for a Wal-Mart Supercenter in Lockport, Niagara Coun-
ty?6

Rationale
Appellate Division held that Clean Water Advocates 

does not have standing to bring the CPLR article 78 chal-
lenge to DEC’s determination.7 An organization has 
standing to sue if one or more of its members would have 
standing to sue which ensures that the organization is 
the appropriate representative for the asserted claim.8 A 
member has standing if two requirements are met. First, 
the member must have suffered an injury, which is pro-
tected by the relevant statute.9 And second, the member 
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to require defendants to rescind any authority to conduct 
surface disturbing activities in the forest which had not 
yet commenced.8

Issues
(1) Whether defendants took a “hard look,” as re-

quired by NEPA, at new information from the 2008 RFD 
regarding the effects of gas leasing and development in 
Ozark National Forest. (2) Whether defendants’ decision 
to not supplement the 2005 FEIS constitutes a fi nal agency 
action under the APA. 

Rationale
To succeed on a motion for preliminary injunction, 

a plaintiff must establish that: (1) he is likely to succeed 
on the merits; (2) he is likely to suffer irreparable harm; 
(3) the balance of equities weighs in his favor; and (4) the 
injunction is in the interest of the public.9 Plaintiff alleged 
defendants violated NEPA and requested judicial review 
for defendants’ actions under the APA. Under NEPA, a 
federal agency must prepare an environmental impact 
statement for any “major Federal actions signifi cantly 
affecting the quality of the human environment.”10 The 
Supreme Court later stated that an agency must take a 
“hard look” at new information relevant to environmen-
tal concerns bearing on the proposed action to determine 
if the initial EIS needs to be supplemented.11 Under the 
APA, a private right of action and waiver of sovereign 
immunity will be allowed for challenges to “discreet 
and fi nal agency actions.”12 An action must “mark the 
consummation of the agency’s decision making process” 
and must determine rights or obligations or contain legal 
consequences.13

Plaintiff alleged that defendants violated NEPA, 
through defendants’ use of the SIR, by failing to take a 
“hard look” at the effects of gas leasing in Ozark National 
Forest, and by not allowing public participation in the 
process.14 Plaintiff asserted that the 2008 prediction of a 
150% increase in the number of gas wells should be con-
sidered signifi cant new information requiring a “hard 
look.”15 Plaintiff also contended that the SIR was a “fi nal 
agency action” because it was an agency decision to not 
supplement the 2005 EIS, and, thus, denied plaintiff from 
participating in the public comment process.16

Defendants argued that the SIR is “merely a report,” 
which did not authorize any further natural gas develop-
ment or commit agencies to any further actions, and not 
a “major Federal action,” unlike the 2005 forest manage-
ment plan.17 Defendants asserted that the SIR and 2008 
RFD did change the foreseeable environmental impact of 
the forest management plan because the 2008 RFD’s pre-
diction that 1,730 wells would be drilled was inaccurate, 
as only 42 wells were drilled in Ozark National Forest 
since 2005.18 Defendants also claimed the SIR was not a 
fi nal agency action under the APA.19
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* * *

Ozark Society v. United States Forest Service, et 
al., 2012 WL 994441 (E.D. Ark. 2012)

Facts
Under the National Forest Management Act, the 

United States Forest Service (USFS) must prepare a forest 
management plan for each national forest. This includes 
an environmental impact statement, which is required for 
any “major federal action” under the National Environ-
mental Policy Act (NEPA).1 In 2005, both a forest manage-
ment plan (2005 Revised Land and Resource Management 
Plan) (“2005 RLRMP”) and an environmental impact 
statement were produced for Ozark National Forest.2 
The Final Environmental Impact Statement (“2005 FEIS”) 
“anticipat[ed] ‘10 federal wells and 5 wells on reserved 
and outstanding minerals for the planning period’” of ten 
years.3

Following the discovery of increased natural gas 
development potential in Ozark National Forest, USFS 
and the Bureau of Land Management (BLM) produced a 
Reasonable Foreseeable Development document (“2008 
RFD”), showing the increased gas development potential 
in Arkansas, a Changed Conditions Analysis (CCA) and a 
Supplemental Information Report (SIR).4 Based on infor-
mation from BLM’s 2008 RFD, the USFS’s CCA and SIR 
predicted “as many as 1,730 wells with a resulting distur-
bance of approximately 10,316 acres on USFS lands over a 
ten-year period.”5 The SIR found that the “direct, indirect, 
and cumulative effects of ongoing land management ac-
tivities on federal lands” and the impacts of the new gas 
well development predictions were “minimal” and did 
not exceed the scope of the effects outlined in 2005 FEIS.6 
Because the effects were found to be “minimal,” USFS 
decided no “correction, supplement or revision” was 
needed for the 2005 RLRMP or 2005 FEIS.7

Procedural History
The plaintiff moved for a preliminary injunction ask-

ing the court to enjoin conventional fracturing, hydraulic 
fracturin.g, and horizontal drilling in Ozark National For-
est and, under the Administrative Procedure Act (APA), 
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* * *

Alliance for the Wild Rockies, et al. v. 
Krueger, et al., __ F. Supp. 2d __, 2013 WL 
3187275 (D. Mont. June 25, 2013)

Facts
In 2011 the Forest Service authorized the East Boul-

der Project, which involves 650 acres of logging.1 In 2012, 
the Forest Service authorized the Bozeman Municipal 
Watershed Project, which involves logging and burning 
over several thousand acres over 5–12 years.2 The projects 
were to take place partly in a designated critical habitat 
for Canada lynx located in the Gallatin National Forest.3

In authorizing these projects, the Forest Service relied 
on the Northern Rockies Lynx Amendment (“Amend-
ment”), which applies to the Gallatin National Forest.4 
The Forest Service adopted the Amendment in 2007 after 
a formal consultation with the Fish and Wildlife Service 
(FWS) under Section 7(a)(2) of the Endangered Species 
Act (ESA),5 upon which the FWS concluded that the 
Amendment would not jeopardize lynx or destroy or 
adversely modify its critical habitat.6 The FWS later desig-
nated a critical lynx habitat in the Gallatin National Forest 
in 2009.7 The Forest Service never reinitiated consultation 
on the Lynx Amendment after the FWS designated the 
lynx critical habitat.8

Procedural History
Plaintiffs brought this action raising claims concern-

ing the two projects’ potential impacts on Canada lynx, 
grizzly bears, old growth, “snags,” sensitive species, and 

With respect to the likelihood of plaintiff’s success 
on the merits, the court found that the USFS’s decision to 
forgo supplementation to the EIS under the NEPA was 
not a “major federal action.”20 The court cited Norton v. 
Southern Utah Wilderness Alliance, in which the U.S. Su-
preme Court found an increase in off-the-road vehicle use 
was not a “major Federal action” requiring a supplemen-
tation to the existing EIS under the NEPA.21 In Norton, the 
Supreme Court held that the approval of a land use plan 
was a “major Federal action,” which is completed upon 
approval.22 The court also determined the SIR was not a 
“fi nal agency action subject to judicial review” because 
pursuant to Lujan v. National Wildlife Federation, there 
must be some concrete agency action which harms or 
threatens harm to the claimant.23

Additionally, the court found no threat of irreparable 
harm to the plaintiff. Plaintiff claimed that defendant’s 
ability to grant drilling permits for Ozark National Forest 
threatened plaintiff’s interest in the aesthetic and recre-
ational values associated with the forest.24 Defendant ar-
gued that there was no approval for any unconventional 
fracking projects or new drilling wells based on the SIR, 
and only 42 of the predicted 1,730 wells had been drilled 
since 2005.25 Therefore, there would not be any harm to 
the plaintiff. Because plaintiff did not show that the irrep-
arable harm was “actual and imminent, not conjectural or 
hypothetical,” the court held that plaintiff failed to estab-
lish a likely threat of imminent irreparable harm.26

Lastly, the court briefl y addressed the public interest 
and balance of equities factors needed to grant a prelimi-
nary injunction. The court found that, while the decision-
making processes for gas leasing and development in 
Ozark National Forest does involve the public, national 
forests serve many recreational, wildlife, fi sh, mineral, 
food, timber, and other purposes.27 Therefore, the public 
interest factor could not weigh in favor of either party, nor 
did the balance of harms.

Conclusion
The court denied plaintiff’s motion for preliminary 

injunction because plaintiff failed to establish a likelihood 
of success on the merits or threat of irreparable harm by 
not proving a violation of NEPA or a private right of ac-
tion under the APA. 

Kelly E. Moynihan
St. John’s University School of Law ‘15

Endnotes
1. Ozark Soc’y v. U.S. Forest Serv., et al., 2012 WL 994441, at *1 (E.D. 

Ark. 2012).

2. Id.

3. Id. (quoting Defs.’s Resp. to Mot. Prelim. Inj. (2005 FEISD at 3-82)).

4. Id.

5. Id.

6. Id.

7. Id.
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that the project would irreparably harm lynx critical habi-
tat and shifted the burden to the agencies to show that 
the projects would not destroy or adversely modify lynx 
critical habitat.24 

The agencies failed to make their requisite showing.25 
In fact, the court found that the agencies admitted that 
both projects would adversely affect lynx critical habitat 
in the project areas.26 The agencies argued that the proj-
ects would not adversely modify lynx critical habitat be-
cause the amount of critical habitat that would be affected 
is relatively small in relation to the critical habitat over-
all.27 The court rejected this argument because the agen-
cies relied on the Amendment and its biological opinion, 
which were fl awed and therefore unreliable.28 The court 
held that to meet their burden, the agencies would have 
to support their argument with evidence independent of 
the Amendment.29 

Conclusion
The court granted plaintiffs’ motion for summary 

judgment regarding claims related to lynx critical habi-
tat and reinitiation of consultation on the Amendment, 
enjoining the agencies from implementing the projects 
pending completion of reinitiated consultation. The court 
granted defendants’ motion for summary judgment with 
regard to all other claims and issues. 

Lisa Fresolone
St. John’s University School of Law ‘14
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roadless areas.9 Specifi cally with regard to the impacts on 
the Canada lynx, plaintiffs argued that the projects would 
violate the ESA and the National Environmental Policy 
Act because the agencies’ analysis of the projects relied 
on the Amendment,10 and the Amendment was fl awed 
because it did not address the designation of lynx critical 
habitat.11 The plaintiffs sought to enjoin both projects be-
cause the agencies failed to reinitiate consultation.12

Issues
(1) What is the standard to enjoin a project for a pro-

cedural violation of the ESA? (2) Whether the agencies 
have made a suffi cient showing that the projects will not 
destroy or adversely modify critical lynx habitat to rebut 
a presumption of irreparable harm?

Rationale
Recently, in Salix v. U.S. Forest Service,13 the court 

decided that the Forest Service must reinitiate consulta-
tion on the Amendment to determine the Amendment’s 
effects on the critical habitat on a programmatic level.14 
In that case the court did not determine the standard for 
an injunction because the plaintiffs did not challenge any 
projects.15 Here, the plaintiffs sought an injunction, so the 
court turned to the existing case law to determine the ap-
plicable standard, noting that the standard for ESA cases 
is more liberal than the traditional standard.16

The court found that there were two lines of cases 
in the Ninth Circuit addressing the issue of who bears 
the burden of proof in ESA cases.17 In the fi rst line of 
cases, the plaintiff does not bear an initial burden to 
show that irreparable harm is likely.18 There is a rebut-
table presumption of irreparable harm under these cases; 
the agency can avoid an injunction if it can show that 
the challenged action will not jeopardize the species or 
destroy or adversely modify its habitat.19 In the second 
line of cases, the plaintiff bears the initial burden to show 
that irreparable harm is “at least likely.”20 Otherwise, the 
court would be unable to craft an injunction to address a 
specifi c harm.21 

To reconcile these cases, the court adopted a burden 
shifting approach, under which: (1) if a plaintiff alleges 
“a specifi c irreparable harm” so that the court may craft 
an injunction to address that specifi c harm, the court will 
presume irreparable harm; (2) the agency may rebut the 
presumption by showing that the project will not jeop-
ardize the species or its critical habitat; (3) if the agency 
makes such a showing, then an injunction should be is-
sued only if the plaintiff shows that harm is “at least like-
ly”; and (4) if the parties present “a close question,” the 
court should err on the side of issuing the injunction.22 

Applying the new standard to the facts of this case, 
the court found that plaintiffs met their initial burden by 
alleging in the complaint that the projects would adverse-
ly impact lynx habitat.23 The court therefore presumed 
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Issues
1. Whether the Board complied with the require-

ments of SEQRA when issuing the negative decla-
ration? 

2. Whether the violations of the Open Meetings Law, 
Town Law, and provisions of the Town of Richfi eld 
Land Use and Building Management Ordinance 
required an annulment of the Board’s resolution 
granting the special use permit?

Rationale
The Appellate Division agreed with the Supreme 

Court that the Board had complied with its requirements 
under SEQRA.7 The Appellate Division recognized that, 
while the threshold which triggers the requirement of an 
Environmental Impact Statement is low, and that type I 
actions (such as the project at issue) carry a presumption 
of signifi cant environmental impact, an agency may still 
issue a negative declaration if it determines that there will 
be no adverse environmental impacts or that the impacts 
will not be signifi cant.8 The Appellate Division noted that 
the Board “engaged in a lengthy SEQRA review process, 
which included hiring an outside consulting fi rm and 
conducting no less than 11 Board meetings between the 
time the permit application was fi led in March 2011 and 
the issuance of the negative declaration in November 
2011[,]” and determined that the Board took the requisite 
“hard look” to identify environmental impacts, as re-
quired under SEQRA.9

The Appellate Division then turned to the violation 
of the Open Meetings Law to determine if an annulment 
of the resolution granting the special use permit was 
necessary. The Supreme Court had determined that the 
Open Meetings Law was violated when the Board failed 
to anticipate the number of attendees and had to relocate 
the meeting to accommodate the number of citizens in at-
tendance.10 The Appellate Division disagreed, and cited 
the notifi cation to the citizens in attendance by the Town 
Attorney that the meeting would be moved, and the note 
placed on the original meeting cite advising those not yet 
in attendance that the meeting had been moved as be-
ing adequate notifi cation to those seeking to attend the 
meeting.11 The Appellate Division determined that even 
if a technical violation of the Open Meetings Law12 had 
occurred, that the resolution passed at the meeting was 
not void, but voidable upon a showing of good cause.13 
The Appellate Division held that the moving of the meet-
ing was not meant to frustrate attendance but to ensure 
it, and therefore cause to invalidate the resolution did not 
exist.14

Despite these fi ndings, the Appellate Division found 
that the Supreme Court had properly annulled the spe-
cial use permit due to a violation of section 274-b of the 
Town Law which requires a public hearing on the permit 
application, as well as written notice to the County Plan-

23. Id. at *7. The court noted that in most cases the initial burden will 
be satisfi ed by the allegations in the complaint. It found that in this 
case, specifi c allegations included damage to denning, foraging, 
and prey habitat. Id.

24. Id.

25. Id. 

26. Id. For instance, the Forest Service wrote in one environmental 
assessment of the East Boulder Project that “substantial amounts 
of cover could be removed for lynx and their prey species” and 
some areas were already “considered a permanent habitat loss 
for lynx.” FWS wrote in its biological opinion of that project that 
hundreds of acres of critical habitat would be affected due to the 
reduction of prey habitat. Similarly, the Forest Service’s reports 
show that the Bozeman Project would render 1.164 acres of lynx 
habitat unsuitable and the FWS concluded in its biological opinion 
that the project would destroy prey habitat.

27. Id. at *8. 

28. Id. at *8–9.

29. Id. at *9.

* * *

Frigault v. Town of Richfi eld Planning Bd., 
2013 N.Y. App. Div. LEXIS 4770 (N.Y. App. Div. 
3d Dep’t June 27, 2013)

Facts
Local citizens and property owners, as petitioners, 

and the Town of Richfi eld Planning Board (“Board”), as 
respondent, cross-appealed a judgment by the Madison 
County Supreme Court granting petitioner’s Article 78 
declaratory judgment to annul the Board’s granting of a 
special use permit to Monticello Hills Wind, LLC (“Mon-
ticello”).1

In March of 2011, Monticello requested a permit to 
proceed with a project that included the construction 
of wind turbines and related facilities in the Town of 
Richfi eld.2 After reviewing the proposed project for its 
potential environmental impacts, the Board issued a nega-
tive State Environmental Quality Review Act (SEQRA) 
declaration and granted the permit on the condition that 
Monticello would agree to negotiate ongoing obligations 
and responsibilities with the Town of Richfi eld (“Town”).3 
Petitioners initiated an Article 78 proceeding to annul the 
Board’s fi ndings, alleging that the Board did not comply 
with SEQRA, a provision of the Public Offi cers Law, the 
Town Law, and the Town’s special use permit ordinance.4 
The Supreme Court found that the Board’s SEQRA review 
was adequate, but held that the resolution to issue the 
special use permit must be annulled due to violations of 
Section 274-b of the Town Law and the Town’s special use 
permit ordinance.5 Both parties appealed.

Procedural History
The Supreme Court of New York, Appellate Division 

Third Department, reversed the Supreme Court’s decision 
annulling the negative declaration, and upheld the Su-
preme Court’s annulment of the resolution granting the 
special use permit.6
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lents in the form of TDA, which, without a permit, was in 
violation of 6 NYCRR § 360-13.1 (b).5 BCD agreed to re-
duce the amount of tire equivalents to fewer than 1,000.6 
However, subsequent investigations revealed that BCD 
remained noncompliant and no attempt was made to ap-
ply for a permit.7 In 2011, DEC commenced an adminis-
trative enforcement proceeding against BCD alleging that 
BCD was operating a waste tire storage facility without a 
permit.8 While the enforcement action was pending, the 
DEC contracted with BCD to remove waste tires from 
DEC facilities on three separate occasions.9

On March 26, 2013, the Commissioner of the DEC (the 
Commissioner) adopted the summary report submitted 
by ALJ Nicholas Garlick and issued an order fi nding that 
BCD violated 6 NYCRR § 360-13.1 (b) by storing more 
than 1,000 waste tire equivalents without a permit.10 The 
Commissioner ordered BCD to cease accepting additional 
waste tires and to either apply for the required permit, 
bring the facility into compliance, or permanently close 
the facility.11

Procedural History
On April 5, 2013, BCD commenced a combined spe-

cial proceeding pursuant to CPLR Article 78 and an ac-
tion for declaratory judgment pursuant to CPLR 3001 to 
vacate and annul the order issued by the Commissioner.12 
On April 8, 2013, a temporary stay was granted pending a 
hearing on the merits of the petition.13

Issue
(1) Whether there was a rational basis for the 

Commissioner’s fi nding of BCD’s violation?

(2) Whether that determination was arbitrary or capri-
cious?14

Rationale
The court fi rst addressed the possibility that the en-

forcement proceeding should be barred due to the doc-
trine of unclean hands. The court noted that hiring the 
noncompliant BCD for waste tire removal undercuts and 
diminishes the arguments put forth by DEC.15 That infor-
mation is not relevant to the ultimate question of BCD’s 
liability, but can be taken into consideration when calcu-
lating the amount of a civil penalty.16

The court then moved on, holding that in review-
ing the enforcement proceeding, the court could only 
ascertain whether there is a rational basis for the deci-
sion or whether it is arbitrary or capricious.17 Both the 
ALJ’s report and the Commissioner’s decision found that 
BCD’s TDA constituted waste tires. Since the TDA stored 
at BCD’s facility was derived from more than 1,000 waste 
tires, BCD was required to obtain a permit for the facil-
ity.18

Both New York law and DEC regulations defi ne a 
waste tire as “any solid waste which consists of whole 

ning Department of the hearing accompanied by certain 
written materials pertaining to the project.15 Further, the 
Appellate Division agreed with the Supreme Court that a 
violation of the Town’s Land Use and Building Manage-
ment Ordinance also required an annulment of the special 
use permit.16

Conclusion
The Appellate Division held that the resolution of the 

Board, which granted the negative declaration must be 
reinstated, but that the annulment of the resolution grant-
ing the special use permit must be upheld.17

Elizabeth Stapleton
Albany Law School ‘14
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* * *

Matter of BCD Tire Chip Mfg. Inc. v. New York 
State Dept. of Envtl. Conservation, 2013 N.Y. 
Misc. LEXIS 2865 (N.Y. Sup. Ct., Fulton County 
2013)

Facts
Since 2004, BCD Tire Chip Manufacturing Inc. (BCD) 

has operated a scrap tire factory and recycling facility 
in Hagaman, New York.1 BCD accepts waste tires and 
mechanically shreds the waste tires into four-inch-by-
four-inch chips, known as tire derived aggregate (TDA).2 
The TDA is then shipped to private and public customers, 
oftentimes to municipal entities for use in landfi lls.3 

BCD was issued a Solid Waste Management Facil-
ity Registration when operation began at the Hagaman 
facility.4 In 2010, the New York State Department of Envi-
ronmental Conservation (DEC) inspected the facility and 
found that BCD was storing in excess of 1,000 tire equiva-
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19. Id.at *7-*8 (quoting 6 N.Y.C.R.R. § 360-1.2 [b] and E.C.L § 27-1901 
[13]).

20. Id. at *8.

21. Id.

22. Id. at *9-*10.

23. Id. at *12-*13.

24. Id. at *13.

25. Id.

* * *

Recent Legislation

National Mitigation Fisheries Coordination 
Act, H.R. 2261

House of Representatives bill 2261 is a bill to ensure 
the continued success of fi sheries mitigation programs.1

The National Mitigation Fisheries Coordination Act 
is sponsored by Representative Eric A. “Rick” Crawford 
(AR-1).2 The bill is co-sponsored by Representative David 
P. Roe (TN-1) and Representative Lynn A. Westmoreland 
(GA-3).3 

The main purpose of the proposed legislation is to 
“impose a charge for conducting mitigation fi shery activi-
ties.”4 Currently, the funding for the program is extremely 
inconsistent and has led to Federal water project develop-
ment agencies backing the programs.5 In addition to the 
imposition of a charge, the Act describes the Fishery Miti-
gation Plans that must be implemented in detail.6 

The Mitigation of Fisheries is a key part of the overall 
statutory structure of the Fish and Wildlife Act, as well 
as other measures aimed at balancing the impact of con-
structing dams and similar “water diversion projects.”7 
There are a number of benefi ts the general public receives 
from dams, including “inexpensive energy, fl ood control, 
water storage for municipal and agricultural purposes,” 
and recreation.8 However, it is extremely important that 
fi sheries and other wildlife and habitat are protected. 
This bill ensures that the programs are being adequately 
funded and thus ensures many benefi ts for a number of 
communities.9 

This bill was introduced on June 5, 2013, and fi rst re-
ferred to the Committee on Transportation and Infrastruc-
ture.10 At the same time, the bill was also referred to the 
Committee on Natural Resources.11 Subcommittees that 
are within Transportation and Infrastructure and Natural 
Resources are currently considering the bill.12 As of now, 
there are no related bills.13 

As stated, protection of wildlife and habitat is very 
important when relying on water diversion for the pro-
duction of energy. The following states have Mitigation 
Fishery Facilities, and would undoubtedly benefi t from 
the funding stability this legislation provides: Arkansas, 

tires or portions of tires.”19 Furthermore, New York law 
defi nes a “noncompliant waste tire stockpile” as a facility 
where 1,000 or more waste tires or mechanically processed 
waste tires have been accumulated, stored, or buried with-
out a permit.20 The ALJ found that DEC, for over twenty 
years, has consistently regulated tire processing facilities 
storing more than 1,000 waste tire equivalents, including 
TDA, by requiring a permit.21

Conclusion
The court found that there is a rational basis for the 

Commissioner’s determination and that it was neither ar-
bitrary nor capricious.22 Thus, the Commissioner’s Order 
was upheld and DEC must submit a proposed judgment 
for the court’s review.23 The judgment shall provide BCD 
with 60 days to notify DEC whether it will apply for a 
permit, bring the facility into compliance, or permanently 
close the facility.24 The court suggested that, because 
members of the tire shredding business community pro-
vide jobs and a cleaner environment, the DEC and legi s-
lature must work to create an expedited process for ob-
taining a permit or variance, which would in turn ensure 
that New York is truly open for business. “that between 
the legislature and DEC something needs to be done to 
allow similar tire shredding businesses, who are provid-
ing valuable jobs and a cleaner New York, an easier, more 
affordable, and expedited process to obtain a permit or 
variance, thus ensuring that this state is truly ‘open for 
business.’”25

Tyler Wolcott
Albany Law School ’15
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such as Giant Hog Weed, across the state.10 SWCDs also 
engaged in projects to prevent the spread of the Emerald 
Ash Boar and several aquatic species which are spreading 
across the state.11 SWCDs requested this new amendment 
to further empower their ability to combat the spread of 
invasive species.12

Mark Houston
Albany Law School ‘14
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* * *

An Act to Amend the Public Authorities Law, 
in Relation to Emerging Technology Industrial 
Classifi cations for Clean Environment and 
Energy Technologies, S.3206

On January 31, 2013 Senator Parker introduced Bill 
3206 (S.3206) to the N.Y. Senate, an act to amend the Pub-
lic Authorities Law, in relation to emerging technology in-
dustrial classifi cations for clean environment and energy 
technologies.1 The Senate referred the bill to the Com-
merce, Economic Development and Small Business Com-
mittee, where it subsequently died.2 Similar bills were in-
troduced in the 2010, 2011, and 2012 legislative sessions.3 
All three died in committee before being brought to the 
fl oor.4 If enacted S.3206 would amend Section 3102-e of 
the Public Authorities Law by adding a new subpara-
graph seven.5 

The addition of subparagraph seven would add 
clean environmental and energy technologies to the list 

Georgia, Kentucky, Missouri, Montana, North Dakota, 
Pennsylvania, South Dakota, Tennessee, Utah, West Vir-
ginia, Wisconsin, and Wyoming.14
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* * *

An Act to Amend the Soil and Water 
Conservation Districts Law, in Relation 
to Authorizing Directors of Soil and 
Water Conservation Districts to Carry Out 
Preventative and Control Measures for the 
Spread of Invasive Species, S.4396

On March 26, 2013 Senator Young introduced Bill 
4396 (S.4396) in the N.Y. Senate, “[a]n act to amend the 
soil and water conservation districts law, in relation to au-
thorizing directors of soil and water conservation districts 
to carry out preventative and control measures for the 
spread of invasive species.”1 This is a new bill and was 
not previously introduced in prior senate sessions.2 The 
Senate passed S.4396 on June 20, 2013 and delivered it to 
the Assembly, who referred it to the Environmental Con-
servation Committee.3 S.4396, if enacted, would amend 
Section 9 of the Soil and Water Conservation Districts 
Law by adding a new subdivision 16.4 The amendment 
would allow soil and water conservation districts to carry 
out control measures to prevent the spre ad of invasive 
species.5 If enacted, the bill would become effective im-
mediately.6

Rationale
The state is under threat from invasive species.7 In 

2012, soil and water conservation districts (SWCDs) re-
ported treating 6,551.5 acres for invasive species.8 The 
species include both fl ora and fauna and have the po-
tential to alter New York’s natural resources.9 Last year, 
SWCDs conducted 62 projects to control invasive weeds, 
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is becoming a fuel of choice for major fl eet operators 
because it has lower exhaust emissions, is a reliable do-
mestic energy source, and is cheaper than diesel.7 Due to 
this trend, engine manufacturers are developing engines 
geared towards LNG.8 Studies prepared or commissioned 
by the New York State Energy Research and Development 
Authority have found that there is need in New York for 
LNG as a transportation fuel and that this exemption 
will result in economic benefi ts within New York without 
compromising the safety of LNG transportation and stor-
age.9
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http://open.nysenate.gov/legislation/bill/S1119A-2013.

6. Id.

7. Id.

8. Id.

9. Id.

* * *

Great Lakes Ecological and Economic 
Protection Act of 2013, S. 1232, 113th Cong. 
(2013)

In June, Senator Levin of Michigan introduced a 
bill “[t]o amend the Federal Water Pollution Control 
Act to protect and restore the Great Lakes.”1 The Great 
Lakes Ecological and Economic Protection Act of 2013 
(GLEEPA) provides three major changes to the existing 
legislation in addition to formally extending the goals 
previously established in the Great Lakes Restoration Ini-
tiative Action Plan (“Initiative”), the Great Lakes Regional 
Collaboration Strategy, and the Great Lakes Water Qual-
ity Agreement.2 GLEEPA seeks to (1) establish the Great 
Lakes Advisory Board for a more collaborative approach 
to addressing Great Lakes issues, (2) have a broader ap-
proach to restoration that includes focusing on biodiver-
sity and the control of invasive species, and (3) extend 
and increase funding available for Great Lakes projects.3

The main focus of GLEEPA is to ensure that the tax 
dollars spent to protect and clean up the Great Lakes are 
used in the most effi cient and productive manner pos-
sible. This will be achieved by establishing the Great 

of emerging industrial classifi cations.6 This would allow 
companies active in these fi elds to be classifi ed as “Quali-
fi ed Emerging Technology Companies” (QETC).7 A QETC 
would be eligible to receive capital tax credits and other 
investment opportunities.8

Mark Houston
Albany Law School ‘14

Endnotes
1. The N.Y. Senate, S3206-2013: An Act to Amend the Public 

Authorities Law, in Relation to Emerging Technology Industrial 
Classifi cations for Clean Environment and Energy Technologies, 
OPEN, http://open.nysenate.gov/legislation/bill/S3206-2013.

2. Id. at § 1.

3. The N.Y. Senate, Memo in Support of S.42066: An Act to Amend 
the Public Authorities Law, in Relation to Emerging Technology 
Industrial Classifi cations for Clean Environment and Energy 
Technologies, OPEN, http://open.nysenate.gov/legislation/bill/
S3206-2013.

4. Id.

5. Id. at § 1. 

6. Id.

7. The N.Y. Senate, Memo in Support of S.42066: An Act to Amend 
the Public Authorities Law, in Relation to Emerging Technology 
Industrial Classifi cations for Clean Environment and Energy 
Technologies, OPEN, http://open.nysenate.gov/legislation/bill/
S3206-2013.

8. Id.; N.Y. Pub. Auth. Law § 32102-e (1)(b) (2013).

* * *

An Act to Amend the Environmental 
Conservation Law, in Relation to Amending 
the Liquefi ed Natural and Petroleum Gas Act 
to Exe mpt Storage and Transportation of 
Small Quantities of Liquefi ed Natural Gas, 
S.1119

On January 9, 2013, Senators Maziarz, Gallivan, and 
O’Mara introduced Bill S1119A in the New York Senate, 
“[a]n act to amend the environmental conservation law, 
in relation to amending the liquefi ed natural and petro-
leum gas act to exempt the storage and transportation 
of small quantities of liquefi ed natural gas.”1 On March 
26, 2013, the Senate passed S.1119 and referred it to the 
Committee on Environmental Conservation.2 If enacted, 
the bill would take effect immediately and add a new 
section to the Environmental Conservation Law.3 S.1119 
only applies to facilities with a storage capacity of less 
than forty thousand gallons and located outside of cities 
with populations of less than one million.4 The bill would 
exempt the storage and transportation of small quantities 
of liquefi ed natural gas (LNG) from the Liquefi ed Natural 
and Petroleum Gas Act, in an effort to promote the use of 
LNG as a cheaper and cleaner alternative to diesel.5 

Rationale
LNG is a domestic fuel source that can be used as 

an alternative to diesel for heavy-duty trucking.6 LNG 
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as is required under the existing legislation.19 The fi nal 
budget changes extend the previously allotted $50,000,000 
each year for research and public information programs 
through 2010 and raises this to $150,000,000 annually for 
2014 through 2018.20

Max Lindsey
Albany Law School ‘15

Endnotes
1. Great Lakes Ecological and Economic Protection Act of 2013, S. 

1232, 113th Cong. (2013).
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8. The Great Lakes Interagency Task Force was created in Executive 
Order 12240. Great Lakes, 33 U.S.C.A. § 1268 (2008).

9. 159 Cong. Rec S5266-01 at S. 1232.

10. Great Lakes, 33 U.S.C.A. § 1268. 

11. S. 1232.

12. Nonpoint pollution is fertilizer and nutrient runoff from 
agricultural production. These are not necessarily toxic, but the 
nutrients lead to algal blooms that can destroy near-shore aquatic 
habitats. Id.

13. Id.

14. Id.

15. Great Lakes, 33 U.S.C.A. § 1268.

16. Id.

17. S. 1232.

18. Id.

19. Id.

20. Id. 

* * *

An Act to Amend the Environmental 
Conservation Law, in Relation to the State 
Smart Growth Public Infrastructure Criteria, 
S.5363

On May 16 2013, Senator Flanagan introduced bill 
S.5363 (the “Bill”) to amend the environmental conserva-
tion law (ECL), in order to exempt school districts from 
the reporting requirements of the Smart Gro wth legisla-
tion.1 The Bill was cosponsored by Senators Felder, Ran-
zenhofer, and Seward.2 On June 13, 2013, the Bill passed 
in the Senate, was delivered to the Assembly, and sub-
sequently referred to the Committee on Environmental 
Conservation.3 

In 2010, the New York Smart Growth Public Infra-
structure Policy Act was enacted to encourage environ-
mentally sound, safe and responsible development in 
New York State by the reuse of existing infrastructure.4 

Lakes Advisory Board (“Advisory Board”), members of 
which will be appointed from various localities within the 
Great Lakes Region.4 The members of the advisory board 
must include, among its 12 to 20 members, at least one 
Great Lakes Governor, one Great Lakes Mayor, and one 
Great Lakes Tribal Leader.5 The remaining members are 
to be affi liated with agencies and areas that ensure even 
geographic representation of the Great Lakes region.6 This 
composition of the advisory board seeks to allow for the 
equal representation of state, local municipality, and tribal 
interests. 

The Advisory Board will take over responsibilities 
from the Program Offi ce, which previously was not re-
quired to have members of its representation actually be 
from the Great Lakes Region.7 The Advisory Board will 
meet directly with the Great Lakes Interagency Task Force 
(“Task Force”), which is composed of several members 
of the President’s cabinet.8 This direct involvement of the 
Advisory Board, being locally connected and concerned 
with the issues facing the Great Lakes, with the Task 
Force will act as “a direct conduit to the Federal Govern-
ment” for a more local and comprehensive approach to 
solving the Great Lakes’ problems.9

The existing statute places “particular emphasis on 
goals related to toxic pollutants” and to creating projects 
to control and remove such pollutants.10 The emerging 
recognition that ecosystem health requires more than just 
reducing toxic pollutants is shown in GLEEPA by add-
ing three priority areas to the original concern of toxic 
substances. First, the recognition, prevention, and control 
of invasive species and the impacts they cause to native 
ecosystems.11 Second, the protection of near-shore health 
with emphasis placed on discovery and mitigation of 
nonpoint source pollution.12 Third, an importance on 
habitat and wildlife protection, which includes wetlands 
preservation and restoration.13 These additional areas of 
priority will provide for protection of the whole Great 
Lakes ecosystem so that it can remain vibrant and pro-
ductive for future generations.

The fi nal element of GLEEPA is that it extends and ex-
pands funding available to implement restorative projects 
for the Great Lakes.14 The current legislation requires that 
the Administrator submit an annual budget to Congress 
with a comprehensive report detailing necessary federal 
funding.15 There was no set limit that was appropriated or 
could be requested for implementing projects.16 GLEEPA 
proposes a federal funding limit of $475,000,000 annu-
ally, from 2014 through 2018, to support the Initiative 
and Great Lakes Water Quality Agreement.17 These funds 
are for implementation of restorative and preventative 
projects and cannot be used for development of any wa-
ter infrastructure other than green projects that improve 
habitat and ecosystem functions of the Great Lakes.18 The 
operation and maintenance costs of the projects are still 
required to be funded from non-federal sources, the same 
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dial actions, rather than permissive.3 The Act also man-
dates such consultation “during the process of selecting, 
and in selecting, any appropriate remedial action,” rather 
than merely before determining action.4 Furthermore, the 
Act ensures that State and local offi cials are afforded the 
opportunity to more fully participate in CERCLA actions.5

The Act further amends CERCLA to allow Stat e credit 
for costs expended on removal actions in addition to cred-
its that were previously allowed for remedial action.6 The 
Act also defi nes the types of funds for which credits can 
be granted, “including oversight costs and in-kind expen-
ditures.”7

In addition, the Act requires that the President pro-
vide, in writing, the basis for not including sites, which 
were submitted by States, on revisions of the National 
Priorities List.8 Furthermore, “[t]he President may not 
add a facility to the national list over the written objection 
of the State, unless (i) the State, as an owner or operator 
or a signifi cant contributor of hazardous substances to the 
facility, is a potentially responsible party, (ii) the President 
determines that the contamination has migrated across a 
State boundary, resulting in the need for response actions 
in multiple States, or (iii) the criteria under the national 
contingency plan for issuance of a health advisory have 
been met.”9 The Act also mandates state concurrence, 
with respect to listing on the National Priorities List, in 
adding sites as well as deleting sites, rather than merely 
deleting sites.10

Tyler Wolcott
Albany Law School ‘15

Endnotes
1. Federal and State Partnership for Environmental Protection Act of 

2013, H.R. 2226, 113th Cong. (2013) (text of the legislation). 

2. Id.

3. Id. at § 2(a), (c), (d)(1).

4. Id. at § 2(b).

5. Id. at § 2 (d)(2).

6. Id. at § 3 (1)(A), (2).

7. Id. at § 3 (1)(B).

8. Id. at § 4(a)(1).

9. Id.

10. Id. at § 4(b).

The legislation “outline[d] requirements for various state 
agencies to fund infrastructure projects in accordance 
with smart growth criteria, [such as ensuring] that public 
funding is granted for construction projects which use, 
maintain or improve existing infrastructures and protect 
natural resources.”5 The Smart Growth “legislation ap-
plied to all municipalities, including school districts.”6

The Bill, if enacted, would amend Section 6-0107(1) of 
the ECL to eliminate an administrative reporting require-
ment on both local school districts and the State Educa-
tion Department that was part of compliance with the 
Smart Growth legislation.7

Abigail Sardino
Albany Law School ‘14

Endnotes
1. New York State Senate, Bill S5363-2013, Exempts School Districts 
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montgomerys-smart-growth-public-infrastructure-policy-act-
passes-senate-assemb.

5. New York State Senate, Press Release, supra.

6. New York State Senate, Bill S5363-2013, supra.

7. Id.

* * *

Federal and State Partnership for 
Environmental Protection Act of 2013

Introduced on June 3, 2013 by Representative Johnson 
of Ohio, the Federal and State Partnership for Environ-
mental Protection Act of 2013 (the Act) is an act to amend 
the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (CERCLA).1 The CERCLA 
amendments “relat[e] to State consultation on removal 
and remedial actions, State concurrence with listing on 
the National Priorities List, and State credit for contribu-
tions to the removal or remedial action.”2

The Act amends CERCLA to make Federal consulta-
tion with affected States mandatory in removal and reme-
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recently exceeded 400 ppm and we are rising about 2 
ppm per year. Just burning the fossil fuel in Canada’s Tar 
Sands alone, according to Mr. Hansen, will push us from 
400 ppm to 540 ppm. As I’ve noted in my earlier journal 
columns, the last time we were at 400 ppm was the Plio-
cene era about three million years ago, which produced 
sea levels that reached anywhere from 15 feet to 130 feet 
above today’s ocean level. And, as I’ve noted, we are 
well on our way to 500–700 ppm and virtually no climate 
change scientist anywhere in the world not affi liated with 
the oil and gas industry thinks that human civilization 
can survive with any resemblance to today’s world at 
those carbon levels. We must move away from fossil fuels 
and that includes natural gas.

I’ve been a member of this Section for over 25 years 
and I’ve never heard any Section discussion of environ-
mental threats such as those we all face now. We are in 
unchartered waters. The effects of climate change may 
kill 20 million people by 2030. Recently, historically high 
fl ooding in Pakistan displaced over 20 million people. 
That is like evacuating everyone between Boston and 
Baltimore. This is the scale we are dealing with and it is 
only the beginning. It is up to each of us to recognize this 
threat and act accordingly. And act we must because if 
Congress has proven anything over the past few years it 
is that the power to block change is much easier to wield 
than that required to enact change. But as long as we have 
a democracy we have hope that the power of the indi-
vidual can rise above the power of moneyed interests. To 
achieve this lofty goal we need leadership and education 
and our Section can play a major role on both fronts.

From the Questionnaire I know that some of you are 
not convinced. Some of you think the threats are over-
blown, that distinguished leaders such as Al Gore are not 
to be trusted. We disagree on this. All I can do is hope 
that you will continue to read the reports that I see at the 
Agency and that are readily available to the public and 
easily found online. The facts speak for themselves. No 
matter where you look you will see evidence of climate 
change-induced alterations in the steady climb of global 
temperatures, earlier migrations in fall of birds, fi sh, even 
insects, and earlier returns in spring, earlier blooms of 
fl owers in spring, and later onset of snow in fall, decreas-
ing snowcaps and melting glaciers, and altitudinal mi-
gration upwards of fl ora and fauna seeking to germinate 
in temperatures such species have evolved with. The in-
creasing number of storms and their increasing ferocity is 
precisely what climate change models have predicted on 
a global scale. Ice core and ancient seabed analysis reveals 
a warming planet and ancient sea level marks dramatical-
ly illustrate how high the seas were the last time carbon 
exceeded 400 ppm. Already there are tens of millions of 
environmental refugees fl eeing rising tides and lands that 

request to the ELS membership to do likewise in both 
your personal and professional capacities including any 
organization with which you are affi liated. This is one 
of the most powerful actions you can undertake and the 
time to act is now.

Divestiture proved a key tool in the fi ght against 
apartheid in South Africa, and as we fi ght now to stave 
off the terrible threats from climate change we would be 
wise to take this powerful step and send as clear a mes-
sage as we can that we will not wait to see how bad cli-
mate change may get. To risk the wholesale chemical al-
teration of the ocean, which is already measurably warm-
er and 30% more acidic than it was just 40 years ago, is to 
risk the alteration of the food chain on which the majority 
of life on earth depends. The warming of the ocean affects 
global weather patterns to which the entire planet is sub-
ject. And a warmer ocean evaporates more readily, releas-
ing more water vapor to the point where our atmosphere 
is also 40% wetter than it was 40 years ago. Warmer tem-
peratures and more rain decreases agricultural productiv-
ity and makes it harder to grow grain. Corn won’t fertil-
ize in such warmth. Thus we are undermining our food 
base on both land and sea. So, who are the radicals now? 
Those of us who wish to preserve life and the ecosystems 
with which we have evolved? Or those who wish to con-
tinue business as usual and alter the chemical composi-
tion of the ocean and the temperature of the planet? I’d go 
with the real conservatives on this one.

Not only must we divest our personal and profes-
sional holdings in the oil and gas industry, but we must 
promote alternative, sustainable energy use, and resist 
the continued use of fossil fuels. That means we must 
continue to urge the President to ban the XL Pipeline from 
crossing the U.S. boarder and we must press Governor 
Cuomo to make permanent the ban on hydrofracking in 
New York State. Vermont has banned hydrofracking, as 
has Quebec and France. When leading scientists such as 
James Hansen, long a leader and hero in the environmen-
tal community especially in the fi eld of climate change, 
says that if we allow the dirty tar sands to be dug up and 
burned it will be “game over” for resisting the worst of 
the threats from climate change. This is not hyperbole. 
Nor is it coming from me, your Chair. The world’s lead-
ing scientists are talking about genuine threats to human 
civilization. They have earned the right to be heeded.

Some argue that hydrofracking produces natural gas 
which burns “cleaner” than conventional oil and gas and 
therefore is an improvement, a “bridge.” But it is a bridge 
to nowhere and such arguments miss the point. Our fu-
ture, the future of a planet conducive to life as we know 
it, with relatively predictable weather patterns, growing 
seasons and stable borders, depends on a carbon level in 
the atmosphere around 350 parts per million. We have 

Message from the Outgoing Chair
(Continued from page 2)
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outstanding work as a Section offi cer, but for going above 
and beyond co-chairing both the Annual and Fall Meet-
ings. Well done and thanks to all. 

As Chair it was my honor to present awards on behalf 
of the Section and remember some of our former mem-
bers and dear friends. I presented a plaque and Certifi cate 
of Remembrance to Hat Savage, Art’s wife, and at the An-
nual Meeting Professor Nick Robinson spoke for the Sec-
tion in recalling Art’s important work preserving portions 
of the Adirondack Mountains and serving as our Section’s 
fi rst Chair in 1981. I presented a plaque and Certifi cate 
of Remembrance expressing the love many of us had 
for Drayton Grant. And I awarded the Adirondack Wild 
a plaque recognizing its great work in environmental 
education and protection in the Adirondacks (as a winter 
“46er” the Adirondacks is one of my favorite places on 
earth). I presented certifi cates recognizing the outstand-
ing work of J. Cullen Howe (our fi rst Blogger), and Janice 
Dean for her work with the Membership Committee. And 
I presented a certifi cate to Zaheer H. Tajani, winner of 
the Minority Fellowship. Thank you to the 2012 Awards 
Committee, Barry Kogut (Chair), Miriam Villani, Lou
Alexander and Laurie Silberfeld.

The past year has been a busy and a productive one 
for our Section and next year will be more of the same. 
Thank you all for your support and tolerance. I’ll sit 
down now and while I won’t necessarily be any quieter, 
at least this will be my fi nal message as Chair. It has been 
a pleasure. Perhaps the pleasure has been all mine, but it 
has been a pleasure nevertheless.

Carl R. Howard

are no longer arable. Such patterns and countless others 
have been observed and described for decades. It is well 
past time we took notice and responded. As educated 
lawyers in a position to lead, our failure to do so would 
be inexcusable.

The programs our Section put on over the past year 
touched on some of these issues and many others. I want 
to thank the many Section members who devoted their 
time and energy to make such programs a success (and 
I apologize for any unintentional omissions of those 
deserving thanks): the Co-Chairs of the annual January 
meeting in New York City, Marla Wieder and Michael 
Zarin; and the CLE folks who helped put on so many CLE 
programs including Jim Rigano, Jim Periconi and Mau-
reen Leary. Thanks to our Membership Committee Rob 
Stout and Jason Kaplan for their efforts which again led 
to our Section being awarded by NYSBA for our efforts 
to recruit more minority members, and thank you to Joan 
Matthews and John Greenthal for their efforts to ensure 
minority participation on our panels at our programs. I 
also want to recognize Peter Casper, Yelann Momot, and 
Walter Mugdan who did excellent work for the Section’s 
Minority Fellowship Program.

This year’s Legislative Forum was another well-
attended, successful, event and I thank Mike Lesser, John 
Parker, Drew Wilson and Jeff Brown for their efforts. And, 
of course, thanks to Miriam Villani for this wonderful 
Journal. Wendy Marsh, Doug Zamelis and Gary Bowitch 
put on a wonderful Oil Spill Symposium, and Howard 
Tollin deserves extra thanks for representing the Section 
at both the House of Delegates and the Section Council. 
Finally, I wish to praise Terresa Bakner not only for her 
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ers at the Fall meeting with a brief ceremony and some 
tokens of our appreciation. That acknowledgment was due 
and timely, and I now think that some further recognition 
is becoming overdue. There were many more Founders 
present then than we have now. The march of mortality 
has become increasingly apparent over just the past couple 
of years as we’ve written commemorations and attended 
memorials for individuals who not only were signifi cant 
actors in the Section’s creation and early development, 
but also for whom personal affection had grown over the 
years. Those of us who have been active in the Section over 
the past couple of decades can easily recall at least a half 
dozen such recent passings, but it is easy to lose sight of 
what those individuals’ specifi c contributions were in the 
formation of the Section and, indeed, how they shaped 
those aspects of environmental law that became public pol-
icy. While it is well to memorialize those we lose, it seems 
to me to be more important to honor those we still have. I 
invite proposals as to how we can do this. Perhaps the ac-
knowledgment can be attached to next year’s Fall meeting, 
or, alternatively, maybe a stand-alone event would be more 
appropriate. On the latter, the tribute paid to Phil Weinberg 
by Section members along with Phil’s colleagues from his 
days in the Attorney General’s Offi ce comes to mind— and 
Phil, by the way, was a Founder and early Section Chair, 
and he also effectively created the AG’s Environmental 
Protection Bureau.

Several benefi ts of an appropriate recognition, coupled 
with a written and updated compilation of the Section’s 
history, are immediately apparent. First, it is simply right, 
on a personal level, for obvious reasons: one likes to feel 
that youthful dedication and contributions are still appre-
ciated in the fullness of age. However, it is also a means 
of connecting newer members to the Section’s history in 
almost an organic sense. We are not simply a law group 
that is involved with recent changes in tax codes, or prop-
erty trends, or insurance coverage or novel tort theories. 
Rather, from the beginning this Section was committed to 
the development of thoughtful and sound public policy 
that would accrue to the benefi t of our communities, our 
State and the Nation, ourselves and our children, and, that 
being the case, the Section’s early members helped devise 
new legal theories and remedies towards that end. Our 
members represent all kinds of clients, some of whom may 
chafe against environmental regulations, yet understand-
ing those regulations and how they further public policy is 
crucial to that representation. In that sense, paying homage 
to our early leaders, their efforts and aspirations, also gives 
proper recognition to our Section as a vehicle for achiev-
ing important and lasting benefi ts to not only the natural 
world, but also to the health and well-being of the individ-
uals, families and communities that in the aggregate make 
up our social world. As we look for the next generation of 
members and leaders, we would do well to refl ect on those 
who came fi rst. Ideas anyone? 

Kevin Reilly

reinvigoration of our committee structure, adding new 
subject areas if relevant and pruning if necessary. So, we in-
vite each committee to reassess its purpose and operations 
with the goal of marketing itself and the Environmental 
Law Section to present members and prospective mem-
bers alike. One means of doing so, although certainly not 
the exclusive route, is for each committee to commit to at 
least one activity, or one article in our Section’s journal The 
New York Environmental Lawyer, each year. During the An-
nual Meeting in January 2014, we will invite committees to 
bring the Executive Committee up to date on their activi-
ties or proposed activities for the following year. 

During the Cabinet Retreat, and regularly during our 
monthly conference calls, Section communications were 
also discussed. This includes information passed among 
members by means of the Journal, the Section Blog, and 
other evolving media. I cheerfully admit to being an ante-
diluvian in a digital world, which may have something to 
do with having passed the half century mark in life. How-
ever, I recognize, along with most others, the imperative to 
quickly adopt, and adapt to, increasingly fast and effective 
modes of communication, where personal and professional 
information as well as legal analysis and updates no longer 
await traditional print media. Our Journal, I continue to be-
lieve, is a Section cornerstone, but there is no reason why it 
cannot be supplemented by electronic publications which 
provide different kinds of communications. We have had 
success with webinars, and the blog also comes immedi-
ately to mind, although Mike Lesser has suggested others. 
We welcome proposals and, with proposals, volunteers to 
devise practical and effective means of spreading ideas, 
analysis and legal updates to members and—a consistent 
theme—to help attract new membership. 

Meanwhile, the 2014 Awards Committee, chaired by 
past Section chair Barry Kogut and consisting of Janice 
Dean, Steve Russo and Kevin Ryan has been appointed, 
as has the Nominating Committee, chaired by Laurie 
Silberfeld—an offi cial function of the Secretary—consist-
ing of Gail Port, Lou Alexander, Walter Mugdan, and Phil 
Dixon—performing yet another task for us. These are all 
people who have been active in Section activities in vary-
ing capacities, and can be expected to bring thoughtful and 
discerning judgment to moving the Section forward. Kevin 
Healy has agreed to serve as the Section representative on 
the planning committee for the EPA Region 2 Conference 
held annually at Columbia Law School, presided over by 
our former Chair, Mike Gerrard. The Section is co-sponsor-
ing that event, notice of which will be provided in more de-
tail at a later date. Wendy Marsh and Kevin Bernstein will 
be co-chairing the Annual Meeting in January, for which 
themes are under discussion.

On a fi nal note, I will turn from administrative mat-
ters to an idea involving our Section’s history, which cor-
responds in so large a part with the general development 
of environmental law in New York, the region and the Na-
tion. Several years ago, we recognized the Section’s Found-

Message from the Incoming Chair
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