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T

rial lawyers are often told that what they say
in court is not evidence. After hearing the rule
stated over and over in preliminary and final jury
instructions, in civil1 and criminal2 cases, some lawyers
may be lulled into a false sense of security, thinking they
can say almost anything in court without consequence
– a walk in the park, metaphorically speaking. Case law
shows that nothing could be further from the truth. In
fact, case law shows that an appellate court may classify
what a lawyer says in court as “ruinous” and “fatal” to
the client’s case.3 With that backdrop, we discuss the
minefield that awaits the unwary trial lawyer.

Openings
First, there is the danger of opening the door to ruination
in the opening statement. For example, the Court of
Appeals upheld a trial court’s ruling that the lawyer for
a county jail inmate, charged with assault on a deputy
during his incarceration, had opened the door to proof of
the inmate’s record, which had been precluded in limine.
In the Court’s view, counsel “converted the shield of the
preclusion order into a sword.”4 The client suffered the
consequence.
In a Third Department case, a victory on a statement
suppression motion was lost by a defense lawyer who,
on opening, claimed “there was no proof” connecting
22 | November/December 2014 | NYSBA Journal

the defendant to the drug at issue.5 This opened the door
to the use of the suppressed statement. Perhaps a more
cautious lawyer would have said that the jury “will not
hear” any proof, rather than “there was no proof.”

Admissions – Formal and Informal
Another mistake made in opening statements is making
an admission as the agent of the client. Such an admission
by counsel may be classified as either formal or informal.
A formal judicial admission is conclusive and dispenses
with the need for evidence of the fact admitted.6 An
informal judicial admission, on the other hand, is simply
evidence of the fact admitted therein.7
In 2013, both the First and Second Departments left
no doubt that “a factual assertion made by an attorney
during an opening statement is a judicial admission.”8
The fact that the admissions in these two civil cases were
classified as informal was likely of little solace to the
lawyers who made them.
The Second Department case was a divorce action
where the status of real property as marital property was
in issue. Counsel’s concession in the opening statement
that the husband acquired title during the marriage,
albeit partially with money from a non-marital source,
was ruled an informal admission.9

“Ruinous” and “fatal” were the adjectives used by
the First Department to describe the consequences of a
lawyer’s admitting the client’s negligence in the opening
statement, resulting in a directed verdict in the plaintiff’s
favor on the claim of negligent maintenance of steps
where the plaintiff had fallen.10
As for admissions by criminal defense counsel in
openings, a Fourth Department case has addressed the
issue. There, the defendant was convicted of possession
of a dangerous instrument, consisting of sneakers.11
Defense counsel admitted in opening statement that the
defendant was wearing sneakers. On appeal, the People
conceded that there was no explicit proof offered at trial

testified at trial in a manner inconsistent with his former
counsel’s statements, the prosecutor sought to use
counsel’s statements to impeach the defendant. The
Court of Appeals found that, since the defendant was the
“only source of the information” for counsel’s statements
concerning the defendant’s proposed testimony and that
counsel was acting as the defendant’s authorized agent
in making those statements, counsel’s statement was
properly used to impeach the client.
Prior inconsistent statements by counsel made at
arraignments15 and bail hearings16 are also admissible to
impeach the client. For example, the Second Department
has ruled that a defendant may be impeached with his

There is the danger of opening the door to ruination
in the opening statement.
indicating that the defendant was wearing sneakers at
the time of the crime. The Appellate Division rejected the
People’s attempt to advance defense counsel’s admission
so as to relieve them of their burden to prove an essential
element of the crime, and so the conviction was reversed
for insufficient evidence. The court did not address
whether things would have been different had the People
ordered a transcript of the defense opening and offered it
into evidence before they rested.
When it comes to other stages of a criminal case,
informal judicial admissions by counsel may be
committed where defense counsel expressly names the
client as the source of the proffered information, or it may
be fairly inferred that the client was its source. That was
the ruling of the Court of Appeals in People v. Rivera.12
There, defense counsel averred in an affidavit in support
of a motion that the defendant possessed “buy money” in
a drug sale case because he had made change for the true
seller. The trial court ruled the affidavit to be admissible
as an informal admission when the defendant testified
that he never possessed the buy money. The Appellate
Division ruled that the affidavit was a conclusive judicial
admission.13 The Court of Appeals affirmed on the
Appellate Division opinion with the proviso that the
admission was informal.

Prior Inconsistent Statements
Akin to admissions by counsel are prior inconsistent
statements by counsel with which the client may be
impeached. See, for example, the Court of Appeals
ruling in People v. Brown.14 At trial, defense counsel
moved in limine for a ruling that, if the client testified
that he was present at the scene to buy drugs, not to sell
drugs, with money earned from legitimate employment,
he would not be deemed to have opened the door to
specified prejudicial information. After the defendant

counsel’s statement at arraignment that “[my client]
defendant tells me that the complaining witness . . .
came towards him in a very threatening manner and he
thought he was going to be attacked” if the client’s trial
testimony is inconsistent with that assertion.17
A review of the impeachment-by-counsel’s-statement
cases indicates that, when confronted with the attorney’s
prior statement, the client conceded the attorney’s prior
inconsistent statement during cross-examination, thereby
rendering extrinsic proof of it unnecessary. No appellate
court has ever been forced to address two issues: What if
the client denies being the source of counsel’s statement?
And, what if the client denies that the lawyer made the
statement?
The answer to the second question is easy. The
cross-examiner need not call the attorney who made
the statement to prove the statement. Since the attorney
speaks for the client, all the cross-examiner need do is
to call any witness who heard the attorney make the
statement18 – usually a court reporter.
A denial by the client that the client was the source
of counsel’s statement presents a more difficult issue. If
the lawyer who made the statement is the lawyer trying
the case, that lawyer would likely be precluded from
testifying by the advocate-witness rule19 found in the
New York Rules of Professional Conduct.20 But what
of former counsel? Does the attorney-client privilege
apply? On the issue of whether the admissibility of an
affidavit of counsel presents an attorney-client privilege
issue, the First Department said “no” in Brown before
review by the Court of Appeals, saying, “The objection
that receipt of the evidence violates the attorney-client
privilege of confidentiality is patently invalid. There
can be no confidentiality about an affidavit filed in open
court.”21 That ruling would appear to allow testimony
by a former counsel as to what a former client had said.
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The only exception would be if the court were to rule
that the client’s denial implicating the prior counsel in
a misrepresentation to the court was not a sufficient
allegation of misconduct so as to result in a waiver of the
privilege.22
In criminal cases, a notice of alibi is required to be
served upon the prosecution if the defendant plans to
introduce alibi evidence, and thus has the potential to
become an admission or prior inconsistent statement.
However, if the notice is withdrawn well in advance
of trial, it may not be used as an admission or a prior
inconsistent statement because it is required so early in
the case that it is more a procedural device and should
not force the defendant to form a fixed defense so early
in the litigation.23 However, absent a timely withdrawal
of an alibi notice, the notice may be used as an informal
judicial admission and/or to impeach the defendant if he
testifies24 and/or to impeach a defense witness who is
named in the notice.25

Closing Arguments
Closing arguments present another fertile ground for
a lawyer to speak with negative consequences. Case
law shows that even though what a lawyer says in
summation is not evidence,26 a lawyer may not make
statements in summation with impunity. A lawyer who
operates under the assumption that the proof is closed
may be in for a rude awakening because there is still the
opportunity for counsel to make admissions and open the
door during summation.
The Third Department has recognized the possibility
that a lawyer may commit an informal judicial admission
in summation, though the court found in that case
that what the lawyer said did not measure up to an
admission.27 In Wheeler, the plaintiff had sued GTE
for gender discrimination in the form of discharge. In
order to prevail, she had the burden to prove that the
discharge occurred under circumstances giving rise to
an inference of gender discrimination. The defense took
the position that there was no discharge, but rather a
resignation. The jury found that the plaintiff was fired,
but for misconduct. The trial court set aside that verdict
as against the weight of the evidence, but rejected the
plaintiff’s claims that defense counsel’s statements in
summation were admissions. Those statements included:
(1) “The issues we had with Ms. Wheeler . . . didn’t
warrant her discharge and no one was going to discharge
her”; and (2) “You’re going to hear that somehow [GTE]
terminated the plaintiff for misconduct. I’m not quite
sure how we did that. The fact is that – is that she quit.”28
The Appellate Division reinstated the verdict, observing
that while the trial court was wrong in setting aside
the verdict, the trial court correctly recognized defense
counsel’s statements as arguments, and not as judicial
admissions, because none was a concession of a fact.29
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The First Department and the Court of Appeals have
ruled that criminal defense counsel may open the door to
additional proof in summation. In the First Department
case, defense counsel was found to have opened the
door during summation to proof of a photographic
identification procedure that would otherwise have
been inadmissible,30 because counsel had “created an
unfair impression” about the witness’s identification of
the defendant. In the Court of Appeals case, People v.
Thompson, decided in 2014, defense counsel was found
to have opened the door during summation to evidence
(a glove) that had been ordered suppressed. The Court
affirmed the trial court’s order permitting the People to
re-open their proof to introduce the suppressed evidence
before returning to summations.31
The Thompson case makes re-examination of a case
decided by the Court of Appeals 10 years earlier well
worthwhile. In People v. Massie,32 the Court took particular
note that in summation defense counsel asserted a
proposition that defense lawyers sometimes advance
during jury selection, in opening and in closing: “Look
at the setting. We’re here in a courtroom. I’m the defense
attorney. I’m asking the questions. [The defendant] is
sitting next to me. Who else are [the witnesses] going to
identify in this courtroom?”
In Massie, there were a total of three identifications
by a single witness: (1) a photo identification that,
absent an exception, is inadmissible on the People’s
case in chief;33 (2) a line-up identification that had been
ruled inadmissible on right to counsel grounds;34 and
(3) an in-court identification. When defense counsel
elicited evidence about the photo identification, the
trial court ruled that the door was opened to the use
of the suppressed line-up identification. In the wake
of Thompson, the “who else are the witnesses going to
identify in this courtroom” argument may very well be
viewed by a court as an attempt to create a misimpression
that the witness had not identified the defendant or his or
her picture as the perpetrator until the witness came into
the courtroom. Under today’s case law, that is the kind of
misimpression that may very well open the door to the
re-opening of proof, to allow the People to prove the prior
identification.

Conclusion
The foregoing tour of the minefield that awaits the
unwary lawyer who speaks in court would not be
complete without mention of a Court of Appeals case
where a lawyer opened the door by failing to speak. That
case is People v. Bolden,35 where defense counsel on crossexamination asked a question that called for a “yes” or
“no” answer. Did you ever say that you “did not get a good
look at the perpetrator”? The witness’s non-responsive
answer was that “she had been shown a number of
photographs at the time she made that statement.” The

Court of Appeals upheld the trial court’s ruling that
“[b]y failing to move to strike that unresponsive answer,
defendant’s attorney opened the door to an explanation
by the People concerning the circumstances under which
she had seen the photographs.”36
■
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