Effect of Guilty Pleas on Subsequent Section 1983 Claims
of Excessive Force
By Matthew Paulose Jr. and Valerie K. Mitchell
Pleas and plea allocutions can have harmful effects
on subsequent Section 1983 civil rights claims. Attorneys
who represent criminal defendants must be mindful of
these effects and should, at a minimum, inform the defendants of the consequences. Properly informed, defendants will then be able to enter into pleas and plea allocutions that will likely not harm their civil rights claims.

when he “intentionally places or attempts to place a police
officer or peace officer in reasonable fear of” injury with a
weapon. In the criminal complaint, the police had accused
the defendant of threatening them with a knife, requiring
them to use force. The plaintiff disputed those facts and
brought a subsequent civil rights claim. But before he did,
he pled guilty to menacing the officers:

The most relevant civil rights claims to discuss here
are excessive force claims. In a typical excessive force
claim, a criminal defendant accuses the arresting officers
of applying more than the minimum amount of force
required under the circumstances. But the arresting officers were usually smart enough to have charged the
defendant with an underlying crime that serves to justify
the use of force, such as the crimes of resisting arrest or
assaulting an officer. “We used that much force on the
criminal defendant,” say the officers, “because he was
assaulting us first.” To most juries, the argument has
instant appeal. But without a criminal conviction of the
defendant proving that he truly engaged in such conduct,
it is simply a he said/she said argument, which will succeed—if at all—only at the trial stage and not at the motion to dismiss stage or summary judgment stage.

The Court: I direct your attention then to
the 19th of May, 2009, about 9:15 in the
evening, at 277 Thompson Street here in
the City of Newburgh, New York. Were
you at that location at that date and time?

And this is where the criminal defendant’s plea and
plea allocution come into play. If the criminal defendant
agreed to a plea on the charge of assault, forcing the
criminal defendant into a plea allocution, then the officers
have the criminal defendant’s own admission to move for
an early dismissal of the civil rights case. Now their argument goes something like this: “We used that much force
on the criminal defendant because he was assaulting us
first, and he has admitted to doing so.” It is the record of the
plea and plea allocution that is used in the subsequent
civil rights action to preclude the claim of excessive force
at the motion to dismiss stage or summary judgment
stage.

The Defendant: Yes.

But is it so simple? Not always. Pleas and plea allocutions are sometimes not very detailed. Often, the criminal
court judge is doing much of the talking at the plea stage,
asking closed-ended questions prompting only yes and
no answers from the criminal defendant. Nevertheless,
the criminal defendant must be careful. If the details of
an admission of guilt establish that no unreasonable force
was used, then the criminal defendant will have precluded his civil rights claim. The devil is always in the details.

The Defendant: Yeah.

Here is an example of an allocution of a plaintiff
pleading guilty to menacing a police officer. According to
N.Y. Penal Law § 120.18, a person is guilty of menacing

The Defendant: Yes, I was.
The Court: All right. Did there come a
time that you confronted, at that location,
at that date and time, some police officers,
one of whom was David Maine?
The Defendant: Yes.
The Court: Did there come a time during
that confrontation that you brandished or
threatened him with a knife?

The Court: Was he trying to perform his
duty at that time?
The Defendant: Yes, he was.
The Court: And was he in uniform? You
knew he was a policeman?
The Defendant: No. I didn’t know he
was a policeman.
The Court: Because he had on a black
shirt?

The Court: The other two guys with him
were in uniform?
The Defendant: Yes.
The Court: You knew they were cops,
right?
The Defendant: Yes.
…
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The Court: The court will accept that as
a plea of guilty to menacing a police officer, a D Felony, in violation of 120.18.…1
Notice that the only relevant fact established from
the plea is that at some time plaintiff at best “brandished
or threatened” the officers with a knife. No fact is established as to when he did so. In other words, time was
not established by the guilty plea. An allocution rarely
pinpoints when a criminal defendant did or did not do
something and when an officer did or did not do something. This is important.
In the subsequent civil rights case, plaintiff’s version
of events was that, yes, he had the knife in his hands
when the police confronted him (and thus the guilty plea
to “brandishing” or even “threatening”), but that they
had directed him to drop the knife, which he indeed tried
to do. But before he was able to drop the knife, the police
unjustifiably attacked him, thus prompting his claim of
excessive force. And because the allocution failed to address these details, the plaintiff was allowed to bring the
subsequent civil rights action.
The cases of Sanabria v. Martins2 and McCrory v.
Belden3 additionally illustrate how to ensure that a plea
allocution will not necessarily preclude a subsequent civil
rights claim. In Sanabria, the plaintiff had pled guilty to
the crime of interfering with a police officer. By doing so,
the subsequent civil rights court found that plaintiff was
estopped from denying that he interfered with the defendant; that he did so with the requisite intent; and that
he did so while the officer was conducting his duties, all
three of which were elements of the crime to which the
defendant pled. But the court nevertheless denied summary judgment concerning the excessive force claim. According to the Sanabria court:
The analysis does not end here, however,
because Plaintiff’s § 1983 allegations are
not wholly congruent with the facts determined by his guilty plea.… Sanabria
could prove that Martins and Thor used
excessive force in arresting him after he
had completed the offense of interfering
with an officer. Sanabria pleaded guilty
to interfering with Martins on the night
in question, necessarily admitting that
he had “obstructed, resisted, hindered,
or endangered” Martins in performing
his duties. Sanabria cannot now proceed
with a § 1983 action premised on his
contention that he did nothing wrong
and that Martins acted without provocation. But to the extent Plaintiff is seeking
damages based on the quantum of force
Martins used after Plaintiff completed
the offense of interfering with an officer
(or perhaps in response thereto), there
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remains a genuine issue of material fact
for trial.4
Thus, because a guilty plea rarely establishes the sequence of events involved in an incident, e.g., when the
plaintiff assaulted the officer and when the officer used
force on the plaintiff, it cannot be used to preclude the
force claim outright. In McCrory, the court narrowed in on
the issue of how a plea does not establish time or the sequence of events underlying an excessive force claim:
Three examples suffice to illustrate the
point. First, if an officer punches or otherwise abuses an inmate and the inmate
then retaliates or attempts to do so, the
prior assault by the officer may still give
rise to a litigable claim, irrespective of
whether the inmate is convicted of assault
or an equivalent crime for his retaliatory
blows. Second, if an inmate strikes an officer without provocation but is then subdued, the officer’s subsequent retaliatory
blows may give rise to a civil claim even
if the inmate is convicted for his conduct.
Third, if an inmate punches an officer
and the officer uses overwhelming and
disproportionate force in subduing the
inmate, that excessive response may trigger civil liability even if the inmate is successfully prosecuted for his own conduct.
Since defendants can rely only on the
conviction itself, necessarily they cannot
prevail on a collateral estoppel theory.5
Thus, it is all about timing. And that is what criminal
defense attorneys must focus on when advising the clients
who are entering into plea allocutions. If the criminal defendant is allowed to admit to the sequence of events, he
will likely be forfeiting his subsequent civil rights claim.
If he is allowed, on the other hand, to simply admit to the
crime, without admitting to the details of the crime, in
particular the sequence of events, then he likely will not
be forfeiting the civil rights claim. Criminal defense attorneys must be conscientious of the difference.
One final thought. Note that even if the criminal defendant is properly advised and does not admit to the
timing of events, a guilty plea may nevertheless serve to
weaken the subsequent civil rights case. This is because
the doctrine of judicial estoppel will preclude a plaintiff
from asserting facts inconsistent with his or her plea allocution. That is what happened in the Sanabria case above,
highlighted by the court’s ruling that while Sanabria
could continue with his excessive force claim, he would
however be precluded at trial from insisting “he did nothing wrong and that Martins (the defendant police officer)
acted without provocation.” After all, Sanabria did admit
to interfering with an officer, a fact he could not sweep
under the rug.
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A more extreme example of the use of judicial estoppel is McMillan v. City of New York.6 There, police had responded to a complaint that the plaintiff had pushed her
mother. The police officers knocked on plaintiff’s door,
after which a struggle ensued between the plaintiff and
police. The parties alleged differing versions of events.
But the plaintiff ultimately pled guilty to the crime of resisting arrest. According to her plea allocution:
The Court: Is it true…that you, in the
course of being placed under arrest,
struggled with the officers, fell to the
ground and resisted arrest? Is that true?

her apartment, without provocation, and brutalized by
police.”8 Her claim in other words was not automatically
barred by her guilty plea, but the facts after application of
the doctrine of judicial estoppel nevertheless led the court
to rule that no jury could rule in plaintiff’s favor. Her case
in other words was still dismissed. This is an extreme
example of the use of judicial estoppel, but it shows how
a criminal defendant—if significantly brutalized by the
police—may not even want to plead. Criminal defense attorneys should advise accordingly.

Endnotes
1.

People v. Greenfield, Index No. 2009-4230 (N.Y. County Court, Jan.
26, 2010). Certain details were altered from the original.

The Court: Is it further true that on
March 18, 2007 at an address in Queens,
that in the course of resisting arrest
that you caused injury to Police Officer
[Bhuvaneshway]? Is that true? That you
caused injury?

2.

568 F. Supp. 2d 220 (D. Conn. 2008) (refusing to preclude excessive
force claim based on guilty plea of interfering with police officer).

3.

2003 U.S. Dist. Lexis 17381, Index No. 01 Civ. 0525 (S.D.N.Y. Sept.
30, 2003) (conviction of assault did not collaterally estop plaintiff
from claiming excessive force was used either before or after
inmate attempted to cause injury).

4.

Sanabria, 568 F. Supp. 2d at 226 (emphasis added).
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judgment arguing that plaintiff’s guilty plea collaterally
estopped her from alleging excessive force.
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Id., 2011 U.S. Dist. Lexis at *30.

The Defendant: Yes.

While the court followed the general rule that “there
is no inherent conflict between a conviction for resisting
arrest…and finding that police officers used excessive
force in effectuating that arrest,” the court nonetheless
applied the doctrine of judicial estoppel sua sponte to
preclude plaintiff from alleging that she was “pulled from
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