A New Preservation Rule for Statement Suppression Claims?
By John Brunetti
protest thereto was registered, by the party claiming
error, at the time of such ruling or instruction or at
any subsequent time when the court had an opportunity of effectively changing the same. Such protest
need not be in the form of an “exception” but is sufficient if the party made his position with respect to
the ruling or instruction known to the court, or if in
reponse [typo in original] to a protest by a party, the
court expressly decided the question raised on appeal. In addition, a party who without success has
either expressly or impliedly sought or requested a
particular ruling or instruction, is deemed to have
thereby protested the court’s ultimate disposition of
the matter or failure to rule or instruct accordingly
sufficiently to raise a question of law with respect to
such disposition or failure regardless of whether any
actual protest thereto was registered.

Most criminal law practitioners know that failure to
raise a specific argument at a suppression hearing results
in the non-preservation of that argument for appellate
review. However, most practitioners rest assured that a
motion to suppress based upon a specific claim is enough
to preserve that claim both by statute1 and case law, even
if there is no objection to the admissibility of the statement at trial. That is because case law from the Court of
Appeals2 and each Department of the Appellate Division3
provides that the assertion of a specific suppression claim
litigated to a final order rejecting it is enough to preserve
that claim.
Despite a specific statutory provision and well settled
case law that provides that a suppression claim is preserved if it is raised and ruled upon at a suppression
hearing, a 2015 Appellate Division ruling suggests otherwise.

2.

People v. Edwards, 95 N.Y.2d 486, 491 n. 2, 719 N.Y.S.2d 202,
204 (2000) (“Contrary to the People’s contention, the issue of
probable cause to arrest is preserved for our review because, in
its written decision denying defendant’s motion to suppress,
the trial court ‘expressly decided’ the question in response to a
“protest by a party” (CPL 470.05[2]”); People v. Dunn, 85 N.Y.2d
956, 626 N.Y.S.2d 1007 (1995) (“While defendant argued that
subsequent statements were involuntary because defendant’s
mental incapacity made it impossible for him to understand the
consequences of a Miranda warning, he did not raise either at the
suppression hearing or as a ground for objection to the admission
of the evidence at trial his present contention on appeal: that as
a result of his mental incapacity, he was incapable of uttering his
initial, ‘spontaneous’ statement. Although the Appellate Division
considered, in the interests of justice, whether defendant’s mental
incapacity might render him particularly vulnerable to coercion,
that issue is not preserved for us as a question of law.”); People
v. DeMauro, 48 N.Y.2d 892, 424 N.Y.S.2d 884 (1979) (Defendant’s
challenge to testimony concerning oral statements to police was
unpreserved where defendant neither sought a pretrial ruling
upon admissibility of testimony nor objected to it at trial).

3.

People v. Watts, 309 A.D.2d 628, 766 N.Y.S.2d 22 (1st Dep’t 2003),
lv. den., 1 N.Y.3d 582, 775 N.Y.S.2d 798 ( 2003)(“Defendant’s
claims [about] lack of Miranda warnings…..were unpreserved,
as defendant never moved for such suppression or exclusion at
trial, and court never decided the admissibility of the statement.”);
People v. Rogers, 34 A.D.3d 504, 824 N.Y.S.2d 121 (2d Dep’t
2006), lv. den., 8 N.Y.3d 849, 830 N.Y.S.2d 708 (2007) (“Defendant’s
contention that statements he made to police detective after
administration of Miranda warnings should have been suppressed
because they were product of continuous custodial interrogation
which began before he was advised of his constitutional rights was
rendered unpreserved for appellate review by his failure to raise
such argument in support of suppression at Huntley hearing.”);
People v. Cody, 260 A.D.2d 718, 689 N.Y.S.2d 245 (3d Dep’t 1999),
lv. den., 93 N.Y.2d 1002, 695 N.Y.S.2d 747 (1999) (Defendant’s
challenge to testimony concerning oral statements to police was
unpreserved for appellate review, where defendant neither sought
a pretrial ruling upon admissibility of testimony nor objected to
it at trial); People v. Caballero, 23 A.D.3d 1031, 803 N.Y.S.2d 849
(4th Dep’t 2005), lv. den., 6 N.Y.3d 846, 816 N.Y.S.2d 752 (2006)
(“Defendant failed to preserve for appellate review his contention
that his pre-Miranda conversation with the police constituted
custodial interrogation, where defendant failed to raise that
specific contention in his motion papers or at the hearing on his
motion to suppress.”).

4.

People v. Wright, 126 A.D.3d 1036 (3d Dep’t 2015).

5.

People v. Wright, 126 A.D.3d at 1036.

In People v. Wright,4 the Third Department considered
a case where a Judicial Hearing Officer conducted a suppression hearing and recommended denial. The recommendation was never acted upon by the trial court, but
the Appellate Division ruled that it was the equivalent
of a denial. What the Court said next was the interesting
part.
The Court identified four separate statements used
against the defendant at trial that were made “(1) when
he initially was approached by the police near the scene
of the crime, (2) while he was being transported to the
police station in a patrol vehicle, (3) after he was advised
of his Miranda warnings at the police station and interviewed, and (4) after he invoked his right to counsel.” 5
A review of the Judicial Hearing Officer’s findings
of fact and conclusions of law reveals that the constitutional admissibility of each of those four statements was
litigated and ruled upon prior to trial.6 Nevertheless, the
Appellate Division decreed that “a review of the trial
transcript reveals that defendant did not object to the
admission of any of the now challenged statements and,
therefore, we find this issue to be unpreserved for our
review.” The Court relied upon CPL 470.05(2) and two
cases: People v. Devers7 and People v. Perkins,8 neither of
which concerned preservation of a constitutional pretrial
suppression claim. Perkins concerned the lack of redaction of prejudicial material in a statement while Devers
concerned the foundation for introduction of a videotaped statement. Practitioners beware!

Endnotes
1.

CPL 470.05(2):
For purposes of appeal, a question of law with respect to a ruling or instruction of a criminal court
during a trial or proceeding is presented when a
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6.

Transcript of Suppression Hearing:
[1] “The brief questioning of the defendant at the
old Mohawk Honda parking lot by Officer Thorne
was not custodial interrogation but was a brief investigatory inquiry concerning a report of what appeared to be a serious Incident at the home of Kristy
Kenyon on the Early morning of August 19, 2010.”
[2] “The statements that the defendant made in
the patrol car of Officer Thorne on the way to the
Schenectady City Police Station from 9 Grove Place
in the City of Schenectady was not the product of
any Questioning by Officer Thorne.”
[3] “The statements that the defendant made in
the interview room of the Schenectady City Police
Department in the early morning of August 19,
2010, which were shown on the videotape when no
one was present in the room were not the product of
any interrogation by any police officer, were clearly
spontaneous and voluntary.”

[4] “The statements that the defendant made in the
interview room after he requested an attorney and
when the interview stopped, were voluntary and
spontaneous statements made by the defendant.”
7.

People v. Devers, 82 A.D.3d 1261, 1262, 920 N.Y.S.2d 177(2d Dep’t
2011), lv den., 17 N.Y.3d 794, 929 N.Y.S.2d 102 (2011).

8.

People v. Perkins, 24 A.D.3d 890, 891, 804 N.Y.S.2d 698 (3d Dep’t
2005), lv den., 6 N.Y.3d 816, 812 N.Y.S.2d 456 (2006).
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