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Foreword

For all those committed to justice, which I hope includes all Americans, this is a
vital book by the nation’s leading scholar on indigent defense systems. For more
than 40 years, Dean Norman Lefstein has studied public defense in the U.S. After
serving as a public defender at one of the best defender organizations in the nation in
Washington, D.C., he became a scholar and writer, a consultant to the American Bar
Association and The Constitution Project, among other organizations, and an expert
witness in cases pertaining to indigent defense. His book is truly the first of its kind in
a sorely understudied field.

Our nation’s public defense systems in state courts, with few exceptions, should be a
source of great embarrassment for all of us: judges, bar associations, lawyers, public
officials, and all other citizens. For nearly half a century, almost every state has persis-
tently underfunded public defenders and private lawyers who represent the indigent

in criminal and juvenile cases. Such widespread resistance to the clear mandate of the
Constitution, as articulated in the U.S. Supreme Court’s seminal 1963 right-to-counsel
Gideon decision and its progeny has, in effect, created one of our legal system’s most
shameful deficiencies, greatly exacerbated by the Court’s unrealistic and damaging 1984
decision in Swrickland v. Washington, which failed to impose meaningful and enforce-
able standards to ensure the effective assistance of counsel.

This undisputed and sad state of affairs undermines, indeed vitiates, respect for the rule
of law both here at home and abroad and makes a statement to the world about who
we are as a people and a society, a statement that we must no longer tolerate.

In this book, Dean Lefstein shows us a viable way forward, examining not only the
problem of underfunding but also the structural problems in our public defense
systems, including the lack of independence and control over intake and the absence of
the private bar’s role as an essential “safety valve” to avoid overwhelming caseloads.

This book serves as an insistent wake-up call for all of us, particularly for lawyers
and judges who have taken an oath that we will never reject or ignore the causes of
the oppressed or defenseless. For too long, we have tolerated, through ignorance or
design, systems of indigent defense that violate the Constitution, our own Rules of
Professional Conduct, and common standards of human decency.

Dean Lefstein’s portrait of our nation’s indigent defense systems is not totally negative.
He provides examples of excellent programs that have succeeded in overcoming exces-

sive caseloads and other impediments to justice. He thus prescribes for us a clear vision
of a more promising future. The challenges are immense and the cause is unpopular.
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The primary responsibility for achieving meaningful improvements unquestionably
rests upon the shoulders of a profession that claims, but in this context has too often
ignored, its honorable professional calling and noble history.

William S. Sessions

Partner, Holland & Knight LLP; Director, Federal Bureau of Investigation, 1987-1993;
Judge, United States District Court for the Western District of Texas, 1974-1987, Chief
Judge, 1980—-1987; United States Attorney, Western District of Texas, 1971-1974



Preface

F or the criminal justice system to work, adequate resources must be available for
police, prosecutors and public defense. This timely, incisive, and important book
by Professor Norman Lefstein looks carefully at one leg of the justice system’s “three-
legged stool”—public defense—and the chronic overload of cases faced by public
defenders and other lawyers who represent the indigent. Fortunately, the publication
does far more than bemoan the current lack of adequate funding, staffing, and other
difficulties faced by public defense systems in the U.S. and offers concrete suggestions
for dealing with these serious issues.

Professor Lefstein’s book is sponsored by the American Bar Association’s Standing
Committee on Legal Aid and Indigent Defendants (ABA SCLAID) with generous sup-
port from the Atlantic Philanthropies. SCLAID is the ABA’s longest-running standing
committee. Throughout our go-year history we have worked to improve legal services
for the poor in both the civil and criminal defense areas. In the field of public defense,
we have helped to start defender programs, and we continue to provide technical as-

sistance to bar associations and public defender offices through our Bar Information
Program (BIP).

During the past decade, several of SCLAID’s significant initiatives have become ABA
policy. These include the “Ten Principles of a Public Defense Delivery System” (2002),
which constitute the fundamental criteria necessary to deliver effective, high quality,
ethical, conflict-free representation to indigent accused persons. In addition, we spon-
sored the “Eight Guidelines of Public Defense Related to Excessive Workloads™ (2009),
which provide guidance to public defense programs and lawyers when confronted with
too many persons to represent and are thus prevented from fully discharging their
duties under professional conduct rules. SCLAID also played a major role in encourag-
ing the ABA’s Standing Committee on Ethics and Professional Responsibility to issue
Formal Opinion 06-441, outlining the ethical duties of lawyers and public defense
programs when dealing with excessive caseloads.

Professor Lefstein’s book draws upon these major policy developments in the field of
public defense, but it also goes beyond them as he discusses a wide variety of related
subjects that are not covered by ABA policies. Given SCLAID’s commitment to
advancing the right to counsel for the indigent, it is fitting that we should be involved
in Professor Lefstein’s extensive treatment of the excessive caseload problem. During
his professional career, he has studied defense services in the U.S. and abroad, worked
closely with the ABA in the development of ABA standards and guidelines on defense
representation, and published widely on the subject.

Xi
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Obviously, Professor Lefstein’s recommendations that are not covered by approved
ABA policies are his and do not necessarily reflect the views of either the Association
or SCLAID. But given his background in the area of indigent defense, as well as his
roadmap for addressing excessive caseloads and other structural problems in providing
defense services, we urge that his ideas be carefully considered.

Robert E. Stein
Chair, ABA Standing Committee on Legal Aid and Indigent Defendants, 2009—2012
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http://www.indigentdefense.org
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