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glau-kee@nysba.org.

Educating Citizens for  
the 21st Century

This fall has brought more news 
of world unrest: refugees in 
Syria, continued turmoil in the 

Ukraine and the Gaza strip, and stu-
dents in Hong Kong holding mass 
protests for a more open election 
system. All of these unfolding world 
events are further reminders of how 
our country’s citizens enjoy lives of 
relative security and certainty. The 
bedrock of our greater stability is our 
country’s long-standing adherence to 
the rule of law and to our constitu-
tional framework. Our election season 
is now behind us and offices from 
Capitol Hill to the State Capitol are 
undergoing the process of peaceful 
change.

The United States, after all, is a 
country of laws, not of men, as was 
famously said by one of our founders, 
John Adams. I am deeply grateful to 
have been able to raise my family and 
work as an attorney in our country of 
laws. Still, I am increasingly concerned 
that too many students graduate from 
high school today without a solid, 
core knowledge about our country’s 
foundation and how our government 
works. Without this knowledge, these 
students lack the context to really 
understand the rights we enjoy as 
Americans, rights that separate our 
country from so many others in the 
world.

The world that today’s students 
experience – often at their fingertips 
on hand-held devices – is a far more 
globally connected and technologically 
advanced world from the one I entered 
into after graduating from high school, 
many years ago. It is understandable 

and laudable that our government and 
political leaders want our students 
to be capable, skilled and ready to 
participate in this changed world. My 
worry is that the recent emphasis on 
teaching STEM subjects – science, tech-
nology, engineering and math – has 
brought with it an unintended conse-
quence that is jeopardizing our stu-
dents and our country: a de-emphasis 
on social studies and civics educations. 
Because both time and money are lim-
ited resources, the boost in STEM pro-
grams and funding has brought cuts 
in humanities and civics education in 
the public school system. In New York, 
in 2010, the Board of Regents ended 
its long practice of testing fifth and 
eighth graders on social studies mate-
rial, including the New York State and 
U.S. constitutions.

In October, the Board of Regents 
voted unanimously to give its pro-
visional approval to new alternative 
graduation pathways – including pro-
grams in STEM, Career and Technical 
Education (CTE), the Arts, Biliteracy 
and the Humanities; as part of this 
plan, for the first time, the Regents 
is making the 10th grade Global His-
tory Regents optional. The Regents’ 
goal here is to address the low rate, or 
37.2%, of the state’s graduates who are 
deemed ready for college or careers. As 
we prepare our state’s students for 21st 
century job opportunities, we cannot 
forget our obligation to teach them the 
core of knowledge about our govern-
ment and country that prepares them 
to be 21st century citizens and engaged 
members of their communities. The 
Board of Regents is expected to give its 

final approval for this new approach 
in January. 

Civics education sounds dusty and 
abstract. The term makes me think 
of my fifth grade teacher and No. 2 
pencils. But civics education covers the 
ground of how our government was 
formed and how it works. This knowl-
edge provides the framework for 
understanding the nature and value 
of the rights accorded us as United 
States citizens. Civics education pro-
vides the context for understanding 
checks and balances, the pace at which 
our government works and why. Civ-
ics education provides the how – the 
how to get involved and what can be 
accomplished if you do. 

Study after study reveals how little 
we know about civics. The latest, a 
survey by the Annenberg Public Policy 
Center of the University of Pennsyl-
vania, released for Constitution Day 
in September, shows that Americans 
have a poor grasp of how their govern-
ment works. Little more than a third 
of respondents, 36%, could name all 
three branches of the U.S. government. 
Thirty-five percent could not name a 
single one. In its 2011 report, the Bren-
nan Center for Justice showed that 
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New Yorkers knew very little about 
their state constitution and their gov-
ernment. The latest national civics 
examination indicated that fewer than 
half of American eighth graders knew 
the purpose of the Bill of Rights and 
only one in 10 demonstrated accept-
able knowledge of the checks and bal-
ances among the legislative, executive 
and judicial branches, according to the 
Department of Education.

What’s at stake? Studies demon-
strate what we all know through com-
mon sense and experience. There is 
a direct connection between knowl-
edge of civics and history and active 
political engagement, including vot-
ing, attending government meetings, 
contacting a public official, signing 
a petition about a political issue and 
even publishing a letter to the editor. 
Students who know how their gov-
ernment works and that they have a 
place in it are less likely to be disen-
gaged. These students will be actors 
in their own lives, not just passive 
recipients of the change that is afoot 
in the world. 

At his talk last year in Albany, 
retired U.S. Supreme Court Justice 
David H. Souter characterized the 
stakes as even higher. If we do not 
refortify the teaching of social studies 
and humanities, what’s at stake is no 
less than the survival of the United 
States as we know it. “The humanities 
and social science, in effect, should tell 
us who we have been, who we have 
come from, who we are and who we 
may be,” he said.

For the past 40 years, we at the New 
York State Bar Association have made 
civics education a labor of love and 
seek to do our part through our Law, 
Youth and Citizenship Committee. The 
LYC is a font of resources. It has had 
a significant and positive impact on 
thousands of students and its network 
of more than 5,000 teachers statewide. 
LYC is well known for its Mock Trial 
Tournament – the oldest and largest 
program of this kind in the nation – 
and its annual Mock Trial Summer 
Institute. Educators and hundreds of 

volunteer attorneys coach and work 
with students who act as attorneys and 
witnesses in trials, many taking place 
in local courtrooms and presided over 
by a judge. 

LYC is involved with the “We the 
People” program – an instructional 
program on the Constitution and Bill 
of Rights for elementary and second-
ary students that culminates in a mock 
congressional hearing. Every year, 
LYC sends attorney volunteers into 
the schools to help celebrate Law Day 
(May 1) and Constitution Day (Sept. 
17). LYC also partners with national 
efforts such as retired Supreme Court 
Justice Sandra Day O’Connor’s iCivics 
program. 

Earlier this year, the Association’s 
House of Delegates adopted a report 
and recommendation from the LYC 
Committee. The report details how 
the state is failing to provide an 
adequate civics education to its stu-
dents, and calls on educators and 
lawmakers to treat civics education 
as a matter of equal importance to 
the STEM subjects. The Association 
has made it a legislative priority to 
lobby lawmakers to make sure that 
our students are taught this essential 
knowledge.

Last month, I attended the LYC 
annual conference at Stony Brook Uni-
versity, which, this year, explored how 
the First Amendment right of freedom 
of speech applies to public school stu-
dents. Conference speakers included 
three former students who tested the 
boundaries of the First Amendment 
in cases decided by the U.S. Supreme 
Court. Two of these were a brother-
sister pair who were suspended from 
school for wearing black armbands to 
protest the Vietnam War. In Tinker v. 
Des Moines (1969), the Court decided 
that students do not “shed their con-
stitutional rights . . . at the schoolhouse 
gate.” I came away from this confer-
ence with a renewed optimism that we 
can help spread the knowledge and the 
passion for our country and its history 
that was present among the educators 
and attorneys attending. 

My sense of optimism got another 
boost in a recent conversation I had 
with Chief Judge Robert Katzmann 
for the U.S. Second Circuit Court of 
Appeals. Judge Katzmann is develop-
ing a circuit-wide program to get the 
public more involved with its fed-
eral courthouses. Court staff invite the 
public in for self-guided tours of the 
newly renovated landmark Thurgood 
Marshall U.S. Courthouse in lower 
Manahattan. This September, Judge 
Katzmann held the first naturalization 
ceremony at the court in 18 years. The 
courthouse hosts mock trial tourna-
ment rounds and even held the trial of 
Goldilocks, which was put on by a fifth 
grade class from Jamaica, Queens. 

Like the Bar Association’s LYC 
Committee, Judge Katzmann wants 
people to understand the role of the 
courts and to feel a sense of engage-
ment and ownership of the system. He 
likens courthouses to secular temples 
that announce who we are as a society, 
and what is important to us. 

In my first week as President of the 
NYSBA, I had the great privilege of 
sponsoring a group of 26 lawyers for 
admission to the U.S. Supreme Court 
bar. Our group included a mother-
daughter attorney pair, a husband and 
wife, and lawyers from Paris, Rome, 
Asia and Canada. One could not walk 
away from the experience without a 
palpable sense of awe at the govern-
ment and court system in which we all 
are actors.

Civics education, like our court-
houses and our schools, announces 
who we are as a country and what is 
important to us. Part of that is you. I 
invite you to share your knowledge 
with students, tomorrow’s leaders. 
This holiday season treat someone 
at your table to a second piece of pie 
for naming the three branches of gov-
ernment. Pull up the old Schoolhouse 
Rock! videos on YouTube. And then 
call your Bar Association’s LYC Com-
mittee and spread your passion for 
this country. ■
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A bright, red tractor fender is on display at the University of Saskatchewan law library. Thin lines 
of the fender’s red paint are scratched off, and the silvery metal underneath shows through 
where some handwriting is etched into the fender. This fender, believe it or not, is the probated 
will of a local farmer.

From Tractor Fenders 
to iPhones

Holographic Wills
By Jim D. Sarlis

The Probate of a Tractor Fender
On the morning of June 8, 1948, Cecil George Harris 
drove off on his tractor to tend the fields of his farm in 
Rosetown (a small town in the Canadian province of 
Saskatchewan, located north of Montana). Before leav-
ing, he said goodbye to his wife and two young children, 
adding that he’d be back home about 10 p.m. that night. 
Around noon that day, Mr. Harris got off the tractor to 
make some adjustments. Unfortunately, he accidentally 
put it in reverse. The tractor moved backwards, trapping 
him. His leg was pinned down and bleeding heavily. He 
was unable to escape or get help. Fearing the worst, he 
took out his pocketknife and started scratching a message 
into the tractor’s fender: “In case I die in this mess, I leave 
all to the wife. Cecil Geo Harris.” 

Sadly, Mr. Harris never made it home. He remained 
trapped until he was eventually found by his wife. He was 

taken to the hospital, where he later died from his inju-
ries. Days later, men investigating the accident noticed the 
writing on the fender. The fender was removed from the 
tractor and submitted for probate, where it was judicially 
determined to be a valid holographic will. The etched 
fender remained on file at the Kerrobert Courthouse until 
1996 when it and Mr. Harris’ pocketknife were turned 
over to the University of Saskatchewan College of Law 
for public display.1

The probate of Mr. Harris’s fender illustrates three 
important concepts: The first is that unwitnessed hand-
written expressions of testamentary wishes are recog-
nized as valid wills in many jurisdictions. The second is 
that a valid will can be written on a variety of mediums 
– even a tractor fender. The third is that, sometimes, 
circumstances are such that there is no other choice but 
to write testamentary wishes on whatever is available 
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After her death in 1913, this page was probated under 
Pennsylvania’s law recognizing unwitnessed holograph-
ic wills.5 

Otto G. Richter famously handwrote his will on his 
hospital chart. His estate was worth $6 million and fund-
ed a renowned library named after him at the University 
of Miami.6

Other items on which probated holographic wills were 
written include a prescription, a score card from a game 
of bridge, a dunning letter from a creditor, and a hatbox.7

Chloe Newman had a premonition of disaster, so she 
jotted her wishes on the back of an envelope at an air-
port restaurant just before boarding a plane. The plane 
crashed over West Virginia, killing Ms. Newman and 17 
other passengers.8 The newspaper article confirming that 
the envelope was “declared a legal will by Probate Judge 
Clair R. Black” explained that Ms. Newman was on her 
way to remarry her former husband, Frank Newman, 
from whom she was divorced.9

The Invisible Will
A unique holographic will that was probated was not 
even visible. A seemingly blank piece of paper turned 
out to contain the testamentary wishes of a blind woman, 
Beth A. Baer, who could not tell that the pen she had 
used to write her handwritten will had run out of ink. A 
handwriting expert managed to make out the words of 
the will from the indentations made by the pen on the 
paper. The “blank” sheet was probated by a California 
court in 1950.10

Wills on Unusual Objects
As demonstrated by Cecil George Harris’s tractor fender 
will, there is no requirement that wills be on paper; there 
is no requirement that wills be on any particular material 
at all. 

Testators frequently write their holographic wills on 
walls – interior walls, exterior walls, prison cell walls. Karl 
Tausch, a German businessman who died in 1967, wrote 
a holographic will on his bedroom wall when he realized 
that death was imminent. It simply read “Vse zene” (i.e., 
“All to wife” in Czech). It was listed by the Guinness Book 
of World Records as the world’s shortest will.11

In an emergency, a person will write on whatever is 
available. A Lancashire man was found dead on a couch. 
On the front of his shirt, in ink, he had written his will – 
as well as accusations against those who had contributed 
to his death.12

and hope that this unwitnessed expression will be given 
effect. 

Holographic Wills: A General Discussion
A holographic will2 is one that is handwritten and 
signed by the testator, generally without any witnesses. 
Many jurisdictions recognize holographic wills as valid.3 
Instead of the usual due execution requirements, in many 
jurisdictions such unwitnessed wills need only meet 
certain minimal requirements in order to be probated. 

Typically, these requirements consist of the following:
• Mental capacity: The testator must have had the 

mental capacity – including being of sufficient age 
– to write a will, although it is generally presumed 
that a testator had mental capacity unless there is 
evidence to the contrary.

• Attribution to testator: There must be evidence 
that the testator actually created the will, which 
can be proved through the use of handwriting 
experts, witnesses, or other methods. Generally, 
the entire will or its material portions must be 
in the testator’s handwriting – not typed and 
not written by a person other than the testator. 
Although the testator’s signature is generally 
required, it is not necessary for the testator to sign 
his or her actual name if the subscription at the 
end of the writing sufficiently identifies the testa-
tor with a phrase such as “your loving mother,” or 
words to that effect.

• Intent to create a will: The testator must be express-
ing a wish to direct the distribution of his or her 
estate to beneficiaries.

Holographic wills are not uncommon; in fact, in 
some jurisdictions they are quite routine. Often, howev-
er, they are created in emergency situations by testators 
who are trapped or stranded, alone, and anticipating 
death. 

Unusual Holographic Wills4 
Holographic Wills on Unusual Paper Goods
Although lawyers routinely print wills on really nice 
bond paper, holographic wills have been written on some 
unusual paper goods:

Margaret Nothe of Philadelphia wrote an interesting 
entry in her recipe book that ended like this:

Chop tomatoes, onions and peppers fine . . . . Measure 
tomatoes when peeled. In case I die before my hus-
band I leave everything to him. 

Sometimes, circumstances are such that there 
is no other choice but to write testamentary wishes 

on whatever is available.
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Jurisdictions That Recognize Holographic Wills: 
Legal Requirements 
In the United States, a little more than half the states 
recognize holographic wills in one way or another. 
A handful of states recognize holographic wills with 
only minimal requirements.18 Others require that the 
signature and “material provisions” of the will be in 
the testator’s handwriting.19 Some states also require 
that the will be dated.20 Several states have various 
other requirements, including evidence of intent and 
proof of the handwriting.21 In North Carolina, the will 
must also have been found, after the testator’s death, 
among the testator’s valuables, in a safe deposit box, 
or with a person, where it appears it was intended 
to be kept for safe keeping, and testimony to prove 
these requirements is required to admit the will to 
probate.22 Maryland and New York limit their recogni-
tion of holographic wills to those written by military 
personnel or mariners at sea and provide that the will 
becomes invalid a short time afterward.23 States which 
do not recognize holographic wills nevertheless recog-
nize a holographic will validly executed in a jurisdic-
tion which allows such wills.24 The remaining states do 
not recognize holographic wills. 

Countries in different parts of the world that recog-
nize holographic wills25 include Argentina,26 Austria,27 
Belgium,28 France,29 Germany,30 Italy,31 Spain,32 
Switzerland,33 Japan,34 and South Korea.35 Interestingly, 
while most of the provinces of Canada do,36 England, 
Scotland, Ireland, and Wales do not.37

New York Places Significant Restrictions on 
Holographic Wills
Contrary to what many people believe, unwitnessed 
handwritten wills are not valid in New York, except in 
extremely limited circumstances. Such a will is valid in 
New York only if one of the following conditions is true: 

• It conforms to the requirements of Estates, Powers 
and Trusts Law (EPTL) 3-2.2, which provide that a 
holographic will is considered valid only if made 
by mariners at sea and members of the U.S. armed 
forces while serving in a conflict or by another per-
son who serves with or accompanies the member of 
the armed forces. Such a will must be entirely in the 
handwriting of the testator to be valid. Such a will 
becomes invalid one year after the testator ceases 
serving with the armed forces or, if the testator was 
a mariner at sea, upon the expiration of three years 
from the time the will was made; or

• It is executed in another jurisdiction that recognizes 
holographic wills and it conforms to the require-
ments for valid holographic wills in that jurisdiction.

In all other circumstances, any will, including a hand-
written one, must conform strictly to the due execution 
requirements of EPTL 3-2.1, which provides that the will 

California’s Los Angeles County probated two unusu-
al holographic wills within a few years of each other. 
One was at the bottom of a wooden chest of drawers on 
which W.J. Burns handwrote his testamentary wishes, 
glued a photo of himself, and signed his name; this will 
was sawed out and filed in court in 1948. The other was 
a leather purse on which Stella Meehan wrote her testa-
mentary wishes; it was filed in court in 1953.13

A.B. William Skinner wrote his will in tiny print on a 
Royal Navy identification disc measuring 3.8 cm in diam-
eter. His will was probated in 1922.14

An eggshell bearing the handwritten words “Jan. 
1925. Mag. Everything I Possess. J.B.” was submitted 
for probate by the wife of Manchester canal ship pilot 
James Barnes. She alleged that this eggshell expressed, in 
indelible pencil, the testamentary wishes of her husband, 
a “mariner,” written by him while he was “at sea.” The 
eggshell was, however, denied probate because the court 
apparently had doubts about who was the author and 
where it was written.15

The First iPhone Will 
In Re: Yu,16 the Supreme Court of Queensland, in Brisbane, 
Australia, rendered a landmark 2013 ruling admitting to 
probate, as a valid holographic will, testamentary wishes 
typed on the Notes app of an iPhone. The testator, a 
young man named Karter Yu, was alone and suffering an 
intense personal crisis when he typed a series of farewell 
letters to friends and family, followed by what he pro-
fessed to be his will. He typed his name at the end of it to 
serve as his signature. He knew that death was imminent, 
apparently; shortly thereafter, he took his own life.

The court noted that, although the propounded instru-
ment did not fulfill the requirements for due execution 
of a will, local law also provided that, where a court was 
satisfied that it was the writer’s intention to have the 
document serve as his or her will, the document may also 
be admitted to probate, so long as it satisfied three condi-
tions: First, it had to be a “document,” as defined in the 
statute, and the court determined that Mr. Yu’s writing, 
created and stored on the iPhone, constituted an elec-
tronic storage medium “from which writings are capable 
of being produced or reproduced, with or without the 
aid of another article or device”17 and, therefore, fulfilled 
this requirement. Second, it had to express testamentary 
intentions, and the court held that it did so by providing 
for distribution of the writer’s entire estate and by nam-
ing an executor and his alternate. Third, it had to clearly 
be intended to serve as a will, and the court noted that 
the writer not only called this document his Last Will 
and Testament, he used wording evincing his intention 
to have it dispose of his assets and operate as his will 
upon his death. The court, therefore, determined that Mr. 
Yu’s unwitnessed iPhone entry qualified as a valid holo-
graphic will and admitted it to probate.
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or stranded, alone, and facing a reasonable possibility of 
death (this last element could be a subjective standard). 
The will must be entirely handwritten and signed by the 
testator. It must be dated or its date able to be inferred. 
The instrument can expire some reasonable time period 
after its creation unless the testator is incapable of making 
a new will. In effect, if the testator dies from the exigent 
circumstances, the holographic will created could be pro-
bated after the testator’s death; if the testator survives, 
and is able to create a new will, the holographic will 
created would shortly thereafter expire and the testator 
would have to create a will executed with the formalities 
of EPTL 3-2.1 or risk dying intestate.

The usual concerns expressed about holographic 
wills are that they are prone to fraud and forgery, 
and that they are often ambiguously and inartfully 
drafted.43 Unfortunately, the same could be said of 
many wills executed even with the formalities of EPTL 
3-2.1.44 Could an “exigent circumstances” exception 
spawn issues as well as court cases interpreting them? 
Of course it could, but that is no different than what 
happens in any situation. Justice, fairness, and the need 
for such an exception, however, seem to outweigh any 
arguments against it. After all, the usual due execution 
rules will still have to be followed in all situations where 
a testator can do so; the exception would only apply in 
those rare and extreme situations where following 
them is not possible. Furthermore, poor planning is not 
actually encouraged since any will created under these 
circumstances comes with an automatic expiration date. 
The authenticity of the instrument would stem from the 
fact that it would usually be found along with the testa-
tor in most cases. In other cases, handwriting testimony 
and other extrinsic evidence could supply the proof.

Conclusion
Lay people often mistakenly believe that unwitnessed 
holographic wills are valid, especially if they grew up 
in countries where such wills were common. To many, 
the notion of taking charge and writing out their wishes 
simply, in their own words and in their own handwrit-
ing, may be appealing and may even be romanticized. 
Indeed, as explained above, a strong argument can be 
made that unwitnessed holographic wills should be valid 
when a person is lost or stranded, alone, and has no other 
choice. However, New York has steadfastly maintained 
that (except for those in the military or mariners at sea) 
all of the strict formalities of due will execution must be 
followed under all circumstances, even with handwritten 
wills. As a rule, therefore, it is absolutely essential that a 
person seeking make a will consult with an attorney who 
is knowledgeable and experienced in will drafting, pref-
erably one who concentrates on Estate Planning, Trusts 
and Estates, and Elder Law.

Author’s disclaimer to non-lawyers: Do not, as the 
saying goes, try this at home. Do not write your will on 

must be in writing, signed at the end by the testator, in the 
presence of at least two attesting witnesses who sign at 
the request of the testator, and the testator must declare at 
some time during the execution ceremony that the instru-
ment signed is the testator’s will.38

New York Should Consider Enacting an “Exigent 
Circumstances” Exception to the Due Execution 
Rules of EPTL 3-2.1
If Mr. Harris’s story had been set in New York instead of 
Saskatchewan, his tractor fender would never have been 
probated. His tragic mishap highlights not only the kind 
of situation where an emergency unwitnessed holograph-
ic will might have to be hastily created by a testator, but 
also the kind of situation where justice, common sense, 
and compassion favor a court’s validating the will.

Exigent Circumstances refer to situations that demand 
unusual or immediate action and this allows people 
to circumvent usual procedures. In other words emer-
gency conditions.39

While this concept is most commonly applied to crimi-
nal law situations where search warrants are dispensed 
with due to concerns about safety or loss of evidence,40

it is obviously applicable to the situations contemplated 
here.

Extensive research on the law of holographic wills 
has failed to uncover, in any jurisdiction, an exception 
that applies specifically to “exigent circumstances.”41

This is curious. First, anecdotes and precedents from 
various jurisdictions evidence a need for such an excep-
tion – after all, situations analogous to Mr. Harris’s trac-
tor tragedy, and the other stories related above, occur 
regularly. Second, the same reasoning that supports the 
exception for soldiers and sailors supports an exception 
for “exigent circumstances” – i.e., these are situations of 
extreme danger, stress, and isolation when witnesses are 
unavailable and the solemnity of the task is heightened.42

Third,  “exigent circumstances” are far more likely to 
come up within the state of New York than in a combat 
zone or at sea (and, hopefully, the probabilities will stay 
that way). For example, a testator could get lost while 
hiking, get snowed in during a blizzard, get stuck in a 
ravine driving over an embankment, or get trapped while 
mountain climbing.

The requirements could be as follows: There must be 
“exigent circumstances,” defined as the testator being lost 

The usual concerns expressed 
about holographic wills are 
that they are prone to fraud 

and forgery.
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20. See, e.g., California (Cal. Probate Code § 6111), Louisiana (La. Civil Code 
§ 1588) (under § 2883, such a Will is known as “olographic”), Michigan 
(Michigan Compiled Laws § 700.123), Nebraska (N.R.S. § 30-2328), and 
Nevada (N.R.S. §§ 133.030,090,190).

21. Arkansas recognizes a holographic will as valid where the entire will 
and signature are in the handwriting of the testator, and it is established by 
three disinterested witnesses that the handwriting and signature are, in fact, 
that of the testator (Ark. Code § 28-25-104). In Colorado, a holographic will is 
recognized as valid, whether or not witnessed, if the signature and the mate-
rial parts of the will are in the handwriting of the testator (CRS § 15-11-502); 
in addition, a document that appears to have been intended to be a will is 
also considered valid if it can be established by clear and convincing evidence 
that the decedent intended the document to be a will (CRS § 15-11-503). South 
Dakota’s law provides that intent that the document is the testator’s will can 
be established by extrinsic evidence (S.D. Code § 29A-2-502). Tennessee recog-
nizes a holographic will as valid if it is in the testator’s handwriting, whether 
witnessed or not, but the testator’s handwriting must be proven by two wit-
nesses (Tenn. Code § 32-1-105). Texas requires that the holographic will be 
proven in one of the following two ways: The testator may attach an affidavit 
stating that this written instrument is his or her last will and that he or she 
was competent to make the will and that the will has not been revoked (Texas 
Probate Code § 60) or, if the testator does not self-prove the will, then at the 
time of death it must be proved by the testimony of two witnesses as to the 
handwriting of the testator (Texas Probate Code § 84). West Virginia requires 
that the will must evidence an intent that the document is to act as a will, and 
the signature must be intended as a signature to a will, although no acknowl-
edgment or witnesses are necessary (Ch. 41, Art. 1, § 3). Virginia’s law pro-
vides that, at the time of death, the proof of handwriting must be established 
by at least two disinterested witnesses (Va. Code Ann. § 64.1-49) or the will 
was written in the presence of one disinterested witness if executed before 
1922 (Va. Code Ann. § 64.1-55).

22. N.C. General Statutes § 31-3.4.

23. Maryland Statutes § 4-103; N.Y. EPTL 3-2.2. This is commonly referred to 
as the “soldiers and sailors” exception, although the latter term may apply to 
“mariners at sea” (see, also, notes 38 and 44, below).

an unusual item. Do not write your will on your own. 
Consult an attorney . . . who will likely print your will on 
really nice bond paper. ■
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27. Austrian Civil Code (Allgemeines Bürgerliches Gesetzbuch or “ABGB”).

28. Belgian Civil Code (Burgerlijk Wetboek/Code Civil) Art. 970.

29. French Civil Code (Code Napoleon) Art. 970.

30. German Civil Code (Bürgerlichen Gesetzbuch or “BGB”) Art. 2247 BGB.

31. Italian Civil Code (Codice Civile Italiano) Art. 602.

32. Spanish Civil Code (Código Civil de España) Art. 688.

33. Swiss Civil Code (Code Civil Suisse/Schweizerisches Zivilgesetzbuch) Art. 
505.

34. Civil Code of Japan (Nippon Mimpo) Art. 968(1).

35. In South Korea, holographic wills must be entirely handwritten by the 
testator, including the date of writing, testator’s domicile address, and sig-
nature; there is also the unique requirement that the testator’s fingerprint 
or seal must be put on the document. Civil Code of the Republic of Korea 
Art. 1066. See, e.g., In re Educ. Found., Petitioner, Case Nos. 2006Da25103 
and 2006Da25110 (Supreme Court 2006), aff’d, Case No. 2007Hun-Ba128 
(Constitutional Court 2008) (upholding constitutionality of requirement 
of fingerprint or seal). See also http://southkorea.angloinfo.com/money/
pensions-wills/.

36. The following Canadian provinces recognize holographic wills: 
Alberta, Quebec, Manitoba, New Brunswick, Newfoundland, Ontario, and 
Saskatchewan. Nova Scotia and Prince Edward Island do not. See, e.g., How 
to Write a Canadian Hand Written Will, eHow.com, http://www.ehow.com/
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Introduction
As I write this column the leaves are 
mostly off the trees, and the morning 
frost warns that the end of 2014 is 
not far off. This end-of-year column 
completes a full decade of “Burden of 
Proof.” While personally satisfying, 
and more than a little bit surprising, 
this anniversary is a trifle compared 
with the run of the New York Law Digest 
under its author and editor, the late 
Professor David D. Siegel.

The Dean of New York Practice
Every month for 37 years the Digest 
arrived in State Bar members’ mail-
boxes. For the last 29 of those years, 
I eagerly consumed the Digest, from 
start to finish, with devotion usually 
reserved for all-you-can-eat buffets. It 
was a pleasure to run a letter-opener, 
or whatever else was handy, along the 
inside of the folded Digest, slitting the 
two tabs securing the lead note inside, 
away from the prying eyes of nosy 
postal employees.1

Once inside, in prose or the occa-
sional poem, the lead note revealed so 
much more than a “digest” of a recent 
significant case. Each was a précis of 
the procedural and substantive body 
of law underlying and surrounding the 
lead case. Other cases were reported 
concisely, with context. For an area of 
law that routinely leads students and 
practitioners alike to torpor, the Digest 
was substantive and succinct, lively 
and loaded.

No matter the topic, readers could 
relate to the Digest. Professor Siegel 
conferred regularly with the bench 
and bar, and understood that collabo-

ration with both was a requisite to 
truly understanding the application of 
procedural rules. His embrace of the 
practical, coupled with an encyclope-
dic understanding of theory, is what 
made the Digest a critically important 
tool for practitioners.

But what made the Digest, and the 
rest of Professor Siegel’s work, unique, 
was humor. You never knew when it 
would appear, often when least expect-
ed, but there was something hilarious 
in almost everything he wrote. Not 
cute, not amusing. Hilarious.

A Cornucopia of New Legislation
As a longtime member and former 
chair of the Office of Court Admin-
istration’s Advisory Committee on 
Civil Practice, Professor Siegel played 
a major role in drafting numerous 
amendments to the CPLR. This year a 
raft of significant CPLR amendments 
were enacted, a number of them just in 
time for this issue, and it seems fitting 
to end the year reporting on them.

CPLR 2106
CPLR 2106 permits attorneys licensed 
to practice in New York, together with 
physicians, osteopaths and dentists 
authorized by law to practice in New 
York, who are not parties to the action, 
to affirm in lieu of executing an affi-
davit.

Effective January 1, 2015, the stat-
ute is renamed and divided into two 
sections, (a) and (b). Subsection (a) 
continues the current scheme permit-
ting attorneys, physicians, osteopaths, 
and dentists to affirm. Subsection (b) 
authorizes any individual physically 

outside of the United States and its 
territories to use an affirmation in lieu 
of an affidavit, and directs that the 
affirmation be “in substantially the 
. . . form” language provided in the 
statute:

(b) The statement of any person, 
when that person is physically 
located outside the geographic 
boundaries of the United States, 
Puerto Rico, the United States 
Virgin Islands, or any territory or 
insular possession subject to the 
jurisdiction of the United States, 
subscribed and affirmed by that 
person to be true under the penal-
ties of perjury, may be used in an 
action in lieu of and with the same 
force and effect as an affidavit. Such 
affirmation shall be in substantially 
the following form: I affirm this 
___ day of ______, ____, under the 
penalties of perjury under the laws 
of New York, which may include 
a fine or imprisonment, that I 
am physically located outside the 
geographic boundaries of the Unit-
ed States, Puerto Rico, the United 
States Virgin Islands, or any terri-
tory or insular possession subject to 
the jurisdiction of the United States, 
that the foregoing is true, and I 
understand that this document may 
be filed in an action or proceeding 
in a court of law.  (Signature) 
Ironically, the only people in the 

world after the first of the year who 
may not affirm pursuant to CPLR 2106 
are those located within the United 
States or its territories who are not 
New York licensed or authorized attor-
neys, physicians, osteopaths and den-
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standing the greater efficacy of the 
e-filing system. If a party simply 
refers to docket entry numbers, 
the motion court would still be 
forced to expend time locating 
those documents in the system, a 
task that could easily be compli-
cated by a voluminous record or 
incorrect citations to docket entry 
numbers. Consequently, just as a 
court “should not be compelled to 
retrieve the clerk’s file in connec-
tion with its consideration of sub-
sequent motions,” a court should 
likewise not be compelled, absent a 
rule providing otherwise, to locate 
previously submitted documents 
in the electronic record in consider-
ing subsequent motions.3

Effective July 22, 2014, the amend-
ments to subsection (c) of CPLR 2214 
legislatively overrules Biscone:

(c) Furnishing papers to the court. 
Each party shall furnish to the 
court all papers served by that 
party. The moving party shall fur-
nish all other papers not already in 
the possession of the court neces-
sary to the consideration of the 
questions involved. Except when 
the rules of the court provide oth-
erwise, in an e-filed action, a party 
that files papers in connection with 
a motion need not include copies 
of papers that were filed previ-
ously electronically with the court, 
but may make reference to them, 
giving the docket numbers on the 
e-filing system. Where such papers 
are in the possession of an adverse 
party, they shall be produced by 
that party at the hearing on notice 
served with the motion papers. 
Only papers served in accordance 
with the provisions of this rule 
shall be read in support of, or in 

tists. The amendment recommended 
by the Advisory Committee would 
have extended the benefit of CPLR 
2106 to everyone.

CPLR 2214
In 2012 the Second Department, in Bis-
cone v. Jet Blue Airways, Corp.,2 affirmed a 
trial court’s decision denying an e-filed 
motion to renew and reargue for fail-
ure to comply with CPLR 2214(c). The 
Second Department agreed that CPLR 
2214(c) requires that a party moving 
to renew or reargue e-file a complete 
set of the originally submitted motion 
papers as an exhibit to the motion to 
renew or reargue. The court further 
held that simply referencing previous-
ly e-filed documents in lieu of annex-
ing to the motion to renew or reargue 
was improper, explaining:

Contrary to the plaintiff’s conten-
tion, in moving for renewal, both 
CPLR 2214 and the court rules gov-
erning e-filing required her to sub-
mit electronically the papers origi-
nally submitted with her motion 
for class certification. Unlike the 
practice in certain federal district 
courts, relied upon by the plaintiff, 
no provision in 22 NYCRR 202.5-b 
permits a party to refer to sup-
porting documents by the e-filed 
docket entry number rather than 
filing the documents themselves. 
Indeed, 22 NYCRR 202.5-b(d)(1)
(i) provides that “all documents 
required to be filed with the court 
by a party . . . shall be filed and 
served electronically” (emphasis 
added). Thus, the plaintiff’s ini-
tial motion for class certification 
and its accompanying exhibits and 
the responding papers should have 
been electronically filed with the 
court as an exhibit to the plain-
tiff’s motion, inter alia, for leave 
to renew.
While the above-cited decisions, 
holding that motions for leave to 
renew and/or reargue were defec-
tive because the movant failed to 
submit a proper record, did not 
involve e-filed cases, the rationale 
for those decisions nevertheless 
applies to the case at bar notwith-

opposition to, the motion, unless 
the court for good cause shall oth-
erwise direct.

A little more than a month after the 
effective date of new subsection (c), 
the Second Department, in Garrison v. 
Quirk,4 affirmed a trial court’s denial of 
summary judgment to the defendant 
in a medical malpractice action:

Here, as the Supreme Court cor-
rectly determined, the moving 
defendants failed to make a prima 
facie showing of their entitlement 
to judgment as a matter of law. In 
forming their opinions, the moving 
defendants’ medical experts did 
not examine the plaintiff’s decedent 
but relied upon, inter alia, medical 
reports and medical records that 

were not annexed to the motion. 
Although the moving defendants 
contend that they provided the 
Supreme Court with a CD-R con-
taining the medical records relied 
upon by their experts, there is no 
evidence that the CD-R provided 
to the court properly contained the 
certified medical records, or was 
even readable by the court (cita-
tions omitted). Moreover, even if 
a readable CD-R was previously 
submitted to the court in connec-
tion with an earlier motion in this 
case, the Supreme Court should 
“not be compelled, absent a rule 
providing otherwise, to locate pre-
viously submitted documents in 
the electronic record in considering 
subsequent motions.”5

It is not clear from the decision 
in Garrison whether the case was an 
e-filed action, although, if it was, the 
records would, presumably, have been 
uploaded as an exhibit. If Garrison was 
e-filed, the inability of court personnel 
to read the CD-R is a factual variant 

For an area of law that routinely leads 
students and practitioners alike to torpor, 
the Digest was substantive and succinct, 

lively and loaded.
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tiffs’ failure to comply with the 
May 3, 2007 stipulation and 90-day 
demand in doing so. Indeed, there 
was apparently no “order” of the 
court dismissing the case and, at 
best, only a ministerial dismissal 
of the action without benefit of fur-
ther judicial review even though 
the order provided that it only 
“will serve as a basis for the court 
on its own motion . . .” to take fur-
ther action (emphasis supplied).10

The majority on the Court of 
Appeals concluded that there was 
“only a ministerial dismissal of the 
action without benefit of further judi-
cial review,” and reinstated it.

It was not clear whether Cadichon 
was limited to cases where the dis-
missal was a ministerial act performed 
by a clerk. Furthermore, language in 
the majority opinion suggested that 
the requirement that the court make a 
motion on notice, rather than exercise, 
sua sponte, its power to dismiss the 
action pursuant to CPLR 3216, was 
required because the language in the 
trial court’s notice said just that. What 
was clear was that some notice of the 
impending dismissal was required.

Effective January 1, 2015, subsection 
(a) of CPLR 3216 is amended to make 
clear that a CPLR 3216 dismissal by a 
court must be preceded “with notice to 
the parties”:

(a) Where a party unreasonably 
neglects to proceed generally in 
an action or otherwise delays in 
the prosecution thereof against 
any party who may be liable to a 
separate judgment, or unreason-
ably fails to serve and file a note of 
issue, the court, on its own initia-
tive or upon motion, with notice 
to the parties, may dismiss the 
party’s pleading on terms. Unless 
the order specifies otherwise, the 
dismissal is not on the merits.
CPLR 3216(b)(2) has always 

required, inter alia, that “one year must 
have elapsed since the joinder of issue” 
before a demand to resume prosecu-
tion could be served. Also effective 
January 1, 2015, an alternative time 
period is provided, and the demand 

CPLR 3122-a
CPLR 3122-a provides a method of 
authentication for the business records 
produced by a non-party, but as enact-
ed applied only to records produced 
pursuant to the service of a subpoena 
ducus tecum pursuant to CPLR 3120. 
Effective August 11, 2014, a new sub-
section (d) was added to CPLR 3122-a, 
expanding the authentication proce-
dure to records produced voluntari-
ly, without the service of a subpoena 
ducus tecum:

(d) The certification authorized by 
this rule may be used as to busi-
ness records produced by non-par-
ties whether or not pursuant to a 
subpoena so long as the custodian 
or other qualified witness attests 
to the facts set forth in paragraphs 
one, two and four of subdivision 
(a) of this rule.

CPLR 3216
CPLR 3216 is a tool designed to spur 
into action a party that has neglected 
to prosecute a lawsuit. 

In 2011 the Court of Appeals, in 
Cadichon v. Facelle,9 reversed the trial 
court’s dismissal of the plaintiff’s case 
pursuant to CPLR 3216, which had 
been affirmed by the First Department 
in a three-two decision:

Here, the action was apparently 
“dismissed” on December 31, 2007. 
But there is no order of dismiss-
al to that effect, as evidenced by 
the parties’ conduct in scheduling 
depositions as if the case were 
still active. Defendants point to the 
stipulation, claiming that once the 
plaintiffs failed to file their note 
of issue, the trial court was within 
its right to dismiss the action. It is 
evident from the 90-day demand 
and the dictates of CPLR 3216 that 
the plaintiffs’ failure to comply 
with the demand would “serve as 
a basis” for the trial court, on its 
own motion, to dismiss the action. 
That is not what occurred here; 
there is no evidence in the record 
that the trial court made a motion 
to dismiss the action in this case, 
and it is apparent that the case 
was dismissed based upon plain-

that calls into question whether the 
amended statute should have permit-
ted the exhibits to be considered by 
the trial court. If Garrison was not an 
e-filed case, since the amendment to 
CPLR 2214(c) applies only to e-filed 
actions, it is of no help to the Garrison 
defendant. 

CPLR 3113
In 2010 the Fourth Department, in 
Thompson v. Mather,6 considered the 
role of an attorney representing a non-
party witness at a deposition where the 
attorney did not also represent a party 
to the action. The Thompson court held 
“that counsel for a nonparty witness 
does not have a right to object during 
or otherwise to participate in a pre-
trial deposition,” a holding the Fourth 
Department, in a three-two decision, re-
affirmed in its 2013 decision in Sciara v. 
Surgical Associates of Western N.Y., P.C:7

[W]e decline to depart from our 
conclusion in Thompson that the 
express language of CPLR 3113(c) 
prohibits the participation of the 
attorney for a nonparty witness dur-
ing the deposition of his or her cli-
ent. We further note, however, that 
the nonparty has the right to seek a 
protective order, if necessary.8

The Fourth Department granted 
leave, and while the case was awaiting 
oral argument in the Court of Appeals, 
Thompson and Sciara were legislative-
ly overruled, effective September 23, 
2014, by amendment to CPLR 3113(c):

(c) Examination and cross-exam-
ination. Examination and cross-
examination of deponents shall 
proceed as permitted in the trial of 
actions in open court, except that a 
non-party deponent’s counsel may 
participate in the deposition and 
make objections on behalf of his 
or her client in the same manner 
as counsel for a party. When the 
deposition of a party is taken at the 
instance of an adverse party, the 
deponent may be cross-examined 
by his or her own attorney. Cross-
examination need not be limited to 
the subject matter of the examina-
tion in chief.
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pattern of delay in proceeding with the 
litigation.”

Conclusion
It is fitting to remember Professor 
Siegel in this review of 2014’s CPLR 
amendments. The first question for 
litigators confronting a tough civil 
practice issue has always been “What 
does Siegel say?” Fortunately, his 
body of work will continue providing 
answers, and very often solutions, to 
our thorniest problems. In the often 
arcane and confusing world of New 
York Practice, no one was smarter, 
more knowledgeable, or funnier. He 
will be missed. ■

1. This tactile pleasure is something the elec-
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conduct shall demonstrate a gen-
eral pattern of delay in proceeding 
with the litigation.

This portion of the amendment 
tracks the language of the 2008 amend-
ment to CPLR 205(a), which required 
that an order dismissing a case for 
failure to prosecute 

[w]here a dismissal is one for 
neglect to prosecute the action 
made pursuant to rule thirty-two 
hundred sixteen of this chapter or 
otherwise, the judge shall set forth 
on the record the specific conduct 
constituting the neglect, which 
conduct shall demonstrate a gen-
eral pattern of delay in proceeding 
with the litigation.
Going forward, the amendment to 

CPLR 3216(b)(3) should prevent the 
dismissal of a plaintiff’s case where the 
plaintiff has not been the cause of the 
delay in the prosecution of the action. 
It should also end, as a practical matter, 
the practice in some counties of serving 
a demand in every action, since those 
demands will now have to be tailored 
to the specific facts of each individual 
case, setting forth “the specific con-
duct constituting the neglect, which 
conduct shall demonstrate a general 

may not be served until the later of the 
two time periods has expired:

(2) One year must have elapsed 
since the joinder of issue or six 
months must have elapsed since 
the issuance of the preliminary 
court conference order where such 
an order has been issued, which-
ever is later[.]
For more than a decade, CPLR 3216 

has been used as a calendar control 
device by certain courts, with the goal 
of ensuring that cases were either 
placed on the trial calendar within 
the “standards and goals” time frames 
set forth in Rule 202.19(b),11 or were 
dismissed or “disposed” within the 
same time frame, thereby ensuring 
that no case was beyond “standards 
and goals.”

A problem with this practice is that 
the only party punished as a result of 
a court-served CPLR 3216 demand is 
the plaintiff, since the statute requires 
that a note of issue be served and filed 
within the 90-day period, with the fail-
ure to do so resulting in dismissal of 
the plaintiff’s case.

The two dissenting justices from the 
First Department in Cadichon pointed 
to the inherent unfairness in using 
CPLR 3216 this way:

The record shows that the dis-
covery delays in this consolidated 
action were occasioned principally 
by defendants.

* * *
Since the discovery delays herein 
were caused by defendants, the 
case should not have been dis-
missed, even in the absence of 
a medical affidavit demonstrat-
ing the merit of the action (cita-
tion omitted). . . . In any event, 
the merit of the action was dem-
onstrated, inter alia, through the 
affirmation of plaintiffs’ physician, 
board-certified in internal medi-
cine and gastroenterology . . .12

Effective January 1, 2015, CPLR 
3216(b)(3) is amended to add the fol-
lowing requirement:

Where the written demand is 
served by the court, the demand 
shall set forth the specific conduct 
constituting the neglect, which 
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Trial lawyers are often told that what they say 
in court is not evidence. After hearing the rule 
stated over and over in preliminary and final jury 

instructions, in civil1 and criminal2 cases, some lawyers 
may be lulled into a false sense of security, thinking they 
can say almost anything in court without consequence 
– a walk in the park, metaphorically speaking. Case law 
shows that nothing could be further from the truth. In 
fact, case law shows that an appellate court may classify 
what a lawyer says in court as “ruinous” and “fatal” to 
the client’s case.3 With that backdrop, we discuss the 
minefield that awaits the unwary trial lawyer. 

Openings
First, there is the danger of opening the door to ruination 
in the opening statement. For example, the Court of 
Appeals upheld a trial court’s ruling that the lawyer for 
a county jail inmate, charged with assault on a deputy 
during his incarceration, had opened the door to proof of 
the inmate’s record, which had been precluded in limine. 
In the Court’s view, counsel “converted the shield of the 
preclusion order into a sword.”4 The client suffered the 
consequence.

In a Third Department case, a victory on a statement 
suppression motion was lost by a defense lawyer who, 
on opening,  claimed “there was no proof” connecting 

Opening, Motion 
Argument, and 

Summation
A Walk in a Park or a Minefield?

By Hon. John J. Brunetti
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BRUNETTI is a justice of the 
Onondaga County Supreme Court 
in the 5th Judicial District of New 
York.

the defendant to the drug at issue.5 This opened the door 
to the use of the suppressed statement. Perhaps a more 
cautious lawyer would have said that the jury “will not 
hear” any proof, rather than “there was no proof.” 

Admissions – Formal and Informal
Another mistake made in opening statements is making 
an admission as the agent of the client. Such an admission 
by counsel may be classified as either formal or informal. 
A formal judicial admission is conclusive and dispenses 
with the need for evidence of the fact admitted.6 An 
informal judicial admission, on the other hand, is simply 
evidence of the fact admitted therein.7

In 2013, both the First and Second Departments left 
no doubt that “a factual assertion made by an attorney 
during an opening statement is a judicial admission.”8

The fact that the admissions in these two civil cases were 
classified as informal was likely of little solace to the 
lawyers who made them. 

The Second Department case was a divorce action 
where the status of real property as marital property was 
in issue. Counsel’s concession in the opening statement 
that the husband acquired title during the marriage, 
albeit partially with money from a non-marital source, 
was ruled an informal admission.9
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testified at trial in a manner inconsistent with his former 
counsel’s statements, the prosecutor sought to use 
counsel’s statements to impeach the defendant. The 
Court of Appeals found that, since the defendant was the 
“only source of the information” for counsel’s statements 
concerning the defendant’s proposed testimony and that 
counsel was acting as the defendant’s authorized agent 
in making those statements, counsel’s statement was 
properly used to impeach the client.

Prior inconsistent statements by counsel made at 
arraignments15 and bail hearings16 are also admissible to 
impeach the client. For example, the Second Department 
has ruled that a defendant may be impeached with his 

counsel’s statement at arraignment that “[my client] 
defendant tells me that the complaining witness . . . 
came towards him in a very threatening manner and he 
thought he was going to be attacked” if the client’s trial 
testimony is inconsistent with that assertion.17

A review of the impeachment-by-counsel’s-statement 
cases indicates that, when confronted with the attorney’s 
prior statement, the client conceded the attorney’s prior 
inconsistent statement during cross-examination, thereby 
rendering extrinsic proof of it unnecessary. No appellate 
court has ever been forced to address two issues: What if 
the client denies being the source of counsel’s statement? 
And, what if the client denies that the lawyer made the 
statement? 

The answer to the second question is easy. The 
cross-examiner need not call the attorney who made 
the statement to prove the statement. Since the attorney 
speaks for the client, all the cross-examiner need do is 
to call any witness who heard the attorney make the 
statement18 – usually a court reporter. 

A denial by the client that the client was the source 
of counsel’s statement presents a more difficult issue. If 
the lawyer who made the statement is the lawyer trying 
the case, that lawyer would likely be precluded from 
testifying by the advocate-witness rule19 found in the 
New York Rules of Professional Conduct.20 But what 
of former counsel? Does the attorney-client privilege 
apply? On the issue of whether the admissibility of an 
affidavit of counsel presents an attorney-client privilege 
issue, the First Department said “no” in Brown before 
review by the Court of Appeals, saying, “The objection 
that receipt of the evidence violates the attorney-client 
privilege of confidentiality is patently invalid. There 
can be no confidentiality about an affidavit filed in open 
court.”21 That ruling would appear to allow testimony 
by a former counsel as to what a former client had said. 

“Ruinous” and “fatal” were the adjectives used by 
the First Department to describe the consequences of a 
lawyer’s admitting the client’s negligence in the opening 
statement, resulting in a directed verdict in the plaintiff’s 
favor on the claim of negligent maintenance of steps 
where the plaintiff had fallen.10 

As for admissions by criminal defense counsel in 
openings, a Fourth Department case has addressed the 
issue. There, the defendant was convicted of possession 
of a dangerous instrument, consisting of sneakers.11 
Defense counsel admitted in opening statement that the 
defendant was wearing sneakers. On appeal, the People 
conceded that there was no explicit proof offered at trial 

indicating that the defendant was wearing sneakers at 
the time of the crime. The Appellate Division rejected the 
People’s attempt to advance defense counsel’s admission 
so as to relieve them of their burden to prove an essential 
element of the crime, and so the conviction was reversed 
for insufficient evidence. The court did not address 
whether things would have been different had the People 
ordered a transcript of the defense opening and offered it 
into evidence before they rested. 

When it comes to other stages of a criminal case, 
informal judicial admissions by counsel may be 
committed where defense counsel expressly names the 
client as the source of the proffered information, or it may 
be fairly inferred that the client was its source. That was 
the ruling of the Court of Appeals in People v. Rivera.12 
There, defense counsel averred in an affidavit in support 
of a motion that the defendant possessed “buy money” in 
a drug sale case because he had made change for the true 
seller. The trial court ruled the affidavit to be admissible 
as an informal admission when the defendant testified 
that he never possessed the buy money. The Appellate 
Division ruled that the affidavit was a conclusive judicial 
admission.13 The Court of Appeals affirmed on the 
Appellate Division opinion with the proviso that the 
admission was informal. 

Prior Inconsistent Statements
Akin to admissions by counsel are prior inconsistent 
statements by counsel with which the client may be 
impeached. See, for example, the Court of Appeals 
ruling in People v. Brown.14 At trial, defense counsel 
moved in limine for a ruling that, if the client testified 
that he was present at the scene to buy drugs, not to sell 
drugs, with money earned from legitimate employment, 
he would not be deemed to have opened the door to 
specified prejudicial information. After the defendant 

There is the danger of opening the door to ruination 
in the opening statement.
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The First Department and the Court of Appeals have 
ruled that criminal defense counsel may open the door to 
additional proof in summation. In the First Department 
case, defense counsel was found to have opened the 
door during summation to proof of a photographic 
identification procedure that would otherwise have 
been inadmissible,30 because counsel had “created an 
unfair impression” about the witness’s identification of 
the defendant. In the Court of Appeals case, People v. 
Thompson, decided in 2014, defense counsel was found 
to have opened the door during summation to evidence 
(a glove) that had been ordered suppressed. The Court 
affirmed the trial court’s order permitting the People to 
re-open their proof to introduce the suppressed evidence 
before returning to summations.31

The Thompson case makes re-examination of a case 
decided by the Court of Appeals 10 years earlier well 
worthwhile. In People v. Massie,32 the Court took particular 
note that in summation defense counsel asserted a 
proposition that defense lawyers sometimes advance 
during jury selection, in opening and in closing: “Look 
at the setting. We’re here in a courtroom. I’m the defense 
attorney. I’m asking the questions. [The defendant] is 
sitting next to me. Who else are [the witnesses] going to 
identify in this courtroom?” 

In Massie, there were a total of three identifications 
by a single witness: (1) a photo identification that, 
absent an exception, is inadmissible on the People’s 
case in chief;33 (2) a line-up identification that had been 
ruled inadmissible on right to counsel grounds;34 and 
(3) an in-court identification. When defense counsel 
elicited evidence about the photo identification, the 
trial court ruled that the door was opened to the use 
of the suppressed line-up identification. In the wake 
of Thompson, the “who else are the witnesses going to 
identify in this courtroom” argument may very well be 
viewed by a court as an attempt to create a misimpression 
that the witness had not identified the defendant or his or 
her picture as the perpetrator until the witness came into 
the courtroom. Under today’s case law, that is the kind of 
misimpression that may very well open the door to the 
re-opening of proof, to allow the People to prove the prior 
identification.

Conclusion
The foregoing tour of the minefield that awaits the 
unwary lawyer who speaks in court would not be 
complete without mention of a Court of Appeals case 
where a lawyer opened the door by failing to speak. That 
case is People v. Bolden,35 where defense counsel on cross-
examination asked a question that called for a “yes” or 
“no” answer. Did you ever say that you “did not get a good 
look at the perpetrator”? The witness’s non-responsive 
answer was that “she had been shown a number of 
photographs at the time she made that statement.” The 

The only exception would be if the court were to rule 
that the client’s denial implicating the prior counsel in 
a misrepresentation to the court was not a sufficient 
allegation of misconduct so as to result in a waiver of the 
privilege.22

In criminal cases, a notice of alibi is required to be 
served upon the prosecution if the defendant plans to 
introduce alibi evidence, and thus has the potential to 
become an admission or prior inconsistent statement. 
However, if the notice is withdrawn well in advance 
of trial, it may not be used as an admission or a prior 
inconsistent statement because it is required so early in 
the case that it is more a procedural device and should 
not force the defendant to form a fixed defense so early 
in the litigation.23 However, absent a timely withdrawal 
of an alibi notice, the notice may be used as an informal 
judicial admission and/or to impeach the defendant if he 
testifies24 and/or to impeach a defense witness who is 
named in the notice.25 

Closing Arguments
Closing arguments present another fertile ground for 
a lawyer to speak with negative consequences. Case 
law shows that even though what a lawyer says in 
summation is not evidence,26 a lawyer may not make 
statements in summation with impunity. A lawyer who 
operates under the assumption that the proof is closed 
may be in for a rude awakening because there is still the 
opportunity for counsel to make admissions and open the 
door during summation. 

The Third Department has recognized the possibility 
that a lawyer may commit an informal judicial admission 
in summation, though the court found in that case 
that what the lawyer said did not measure up to an 
admission.27 In Wheeler, the plaintiff had sued GTE 
for gender discrimination in the form of discharge. In 
order to prevail, she had the burden to prove that the 
discharge occurred under circumstances giving rise to 
an inference of gender discrimination. The defense took 
the position that there was no discharge, but rather a 
resignation. The jury found that the plaintiff was fired, 
but for misconduct. The trial court set aside that verdict 
as against the weight of the evidence, but rejected the 
plaintiff’s claims that defense counsel’s statements in 
summation were admissions. Those statements included: 
(1) “The issues we had with Ms. Wheeler . . . didn’t 
warrant her discharge and no one was going to discharge 
her”; and (2) “You’re going to hear that somehow [GTE] 
terminated the plaintiff for misconduct. I’m not quite 
sure how we did that. The fact is that – is that she quit.”28 
The Appellate Division reinstated the verdict, observing 
that while the trial court was wrong in setting aside 
the verdict, the trial court correctly recognized defense 
counsel’s statements as arguments, and not as judicial 
admissions, because none was a concession of a fact.29
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20. N.Y. Rules of Prof’l Conduct, Rule 3.7.
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Court of Appeals upheld the trial court’s ruling that 
“[b]y failing to move to strike that unresponsive answer, 
defendant’s attorney opened the door to an explanation 
by the People concerning the circumstances under which 
she had seen the photographs.”36  ■
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The Umpires Strike Back
By Mar  T. Wolin and Robert D. Lang

It’s a Dangerous Call
As we discussed in our June 2014 article in this Journal, 
rage against referees is rising. Both the number and the 
brutality of the attacks on sports referees are increasing. 
Barry Mano, the president of the National Association 
of Sports Officials (NASO), reported that each week 
the NASO receives reports of sports officials being 
physically abused – and those calls come only from 
the NASO’s 20,000 members. Many other incidents go 
unreported.3

One reason for the increase in physical violence 
against referees by parents is that, for some, becoming 
more involved in the athletic pursuits of their children 
translates into being more involved in the potential of 
sports scholarships for college and the possibility of 
a pro contract in the future. Parents are less likely to 
accept with quiet dignity a bad call by a referee when it 
affects the events of a family member envisioned to be 
a future Djokovic or LeBron. Sporting events for these 
parents are no longer just games; they are now “finan-
cial opportunities.”4

Although not found in the Constitution, it is horn-
book law that every fan has the right, frequently 
used, to boo umpires. Not even textualists, like 

Justices Scalia and Thomas, would likely disagree. Boo-
ing sports referees is considered to be part of the game, 
handed down from parent to child, generation after 
generation.1Of course, no one cheers the umpire – unless 
the umpire happens to make a questionable call in favor 
of their team.

In the United States, baseball in particular provides 
great opportunities for theater in challenging umpires’ 
decisions, since, of all the major sports, baseball managers 
retain their traditional right to argue calls, other than balls 
and strikes, by coming onto the field and “conversing” 
with umpires at close range.2 But there is a major differ-
ence between coaches kicking dirt on umpires, like Billy 
Martin, or ridiculing officials and linesmen, like John 
McEnroe, and physically assaulting referees. That line 
is increasingly being  crossed. Although it has long been 
said that you have to have very thick skin or be hard of 
hearing in order to be a referee, neither of those “attri-
butes” will help a referee if physically assaulted.
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basketball season. The referee filed suit against the col-
lege and the assistant coach.14

In Elgin, Illinois, approximately 35 miles from Chi-
cago, a soccer referee warned a player about tripping. 
The player responded first by verbally abusing and then 
physically attacking the referee. The referee sued the 
player for personal injuries sustained.15

In 2013, a number of legal issues arose at a high school 
football game in Louisiana. During the third quarter of 
the game between Manderville and St. Paul’s, a linesman 
repeatedly attempted to move fans away from the field’s 
sideline, because they were interfering with the chain 
crew. The police officer on the sideline instead told the 
linesman to pay attention to the game. The referee com-
plained that the fans had not been moved back enough. 
The police officer responded that the referee should han-
dle the game, while the police officers handled the crowd. 
Then the referee, in essence, tried to eject the police officer 
stating, “you’re out of the game . . . get outta here.”

The police officer responded by arresting the head ref-
eree and the linesman on the charge of “public intimida-
tion.” The two referees involved were considered “very 
well respected” by the head of the Louisiana High School 
Officials Association. The police officer who arrested 
the two football referees was thereafter suspended and 
demoted.16

While the courts have largely protected referees, there 
are some outliers. For example, in Toone v. Adams,17 a 
disgruntled fan of the Raleigh Caps (yes, that is the name 
of the team), a team in the Carolina League, assaulted 
the umpire as he was leaving the playing field after the 
end of the game. Fans were pouring over the right field 
fence, “cursing and challenging” the umpire to fight. 
During the game, the manager of the Raleigh Caps had 
threatened the umpire, saying that if the umpire made 
yet another decision with which he disagreed, “he would 
behave in such a manner that plaintiff would be forced 
to eject him from the game and his ejection would result 
in extreme hostility toward plaintiff on the part of the 
partisan fans.”18

The lower court ruled that the manager of the Raleigh 
Caps did not owe a legal duty to the umpire in that there 
were no facts showing a causal relationship between the 
conduct of the umpire and the assault by the angry fan. 
On appeal, the decision was affirmed. In its decision, the 
court portrayed umpires as accepted targets of ridicule 

The Umpires Strike Back
Criminal Cases
In December 2010, Florida High School basketball offi-
cial Jim Hamm called a technical foul on DeSoto High 
School player Mason Holland. The 6’ 5” player attacked 
the 51-year-old referee, picking him up and body slam-
ming him onto the court.5 After watching the video of his 
assault, Holland was shocked to see himself act that way, 
stating, “I got to see the video of it and I was like, that’s 
not me.”6 In addition to violating the law, Holland broke 
an unwritten rule that, while players can sometimes take 
on another player, they can never, ever, go after a coach or 
official.7 Holland was sentenced, under the written law, 
to 37 months in prison for battery.8

In October 2010, a semi-pro football player attacked 
a referee after the game, beating him with his helmet, 
leaving the referee with a broken face and several skull 
fractures. The player pleaded guilty to assault and was 
sentenced to 10 years in prison.9

In September 2011, in Sarasota, Florida, during the 
first quarter of a youth football game, coaches of one 
of the teams disagreed with the referee’s call and came 
onto the field. Following the lead of their so-called men-
tors, the team joined the argument, and one of the play-
ers tackled the referee.10 The incident was captured on 
video, showing not only the tackle but other players and 
unidentified persons joining in.11

Civil Suits
In a high school football game in Oklahoma, the referee 
was punched by a fan as he attempted to break up a fight 
between the teams in the last 20 seconds of the game. 
The referee filed suit against the high school, arguing 
that the school had tried “to excite and arouse the crowd 
to a fighting frenzy,” resulting in the referee being spun 
around and punched while he attempted to break up the 
fight.12 

In Pennsylvania, a referee at a college football game 
filed suit against a player from Cheyney University, 
alleging that the player took off his helmet and struck the 
head linesman in the head. The incident arose after the 
linesman called a penalty against the player for illegal 
use of the hands. The player then argued with another 
referee, using profanity, which resulted in a second pen-
alty, this time for unsportsmanlike conduct. The player 
then removed his helmet, causing the referee to call a 
third penalty. After that, the player struck the referee 
in the head, using his helmet as a weapon. Three days 
after the incident, the university expelled the player. The 
referee had to undergo three operations for the injuries 
suffered.13 

In 2006, following a two-point overtime loss in a 
conference game, an assistant basketball coach for West 
Virginia Wesleyan College verbally, and then physically, 
assaulted the referee. West Virginia Wesleyan College 
suspended the assistant coach for the remainder of the 

Bill Boyd, a Texas referee, 
taught a course titled “The 

Fears in Officiating.”
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defendant, that the assault took place while the plain-
tiff was walking through the dugout, heading toward 
the concession stand. As such, the court found that the 
plaintiff-umpire was not guilty of any comparative fault 
so as to reduce his recovery for the injuries he sustained.

Self-Help
Self-help by referees is useful, if not necessary, to avoid 
physical assaults. Bill Boyd, a Texas referee, taught a 
course titled “The Fears in Officiating,” where he recom-
mended that referees introduce themselves to the police 
or security guards prior to the game and advise them 
from which section of the court or field they will be leav-
ing. After the game, he recommends that referees remove 
their whistles from around their necks to reduce the 
chance that someone will grab it and try to choke them.24

Legislation
Legislation protecting officials is essential. In Florida, 
parents, coaches and fans who threaten or assault referees 
during games are subject to criminal charges, fines of up 
to $10,000, and three years in jail for assault, aggravated 
assault or aggravated battery.25 Just having statutes that 
protect sports officials is insufficient; the laws must be 
effectively enforced. Pennsylvania, in the early 1990s, 
was one of the first states to enact laws aimed at protect-
ing sports officials, making it a crime to assault a sports 
official at a sporting event, including interscholastic con-
tests and other organized athletic events. Since 2002, 37 
people in Pennsylvania have been charged with assault-
ing sports officials. However, prosecutors have secured 
convictions in fewer than 25% of those cases.26

Conclusion
There was a time when sports umpires, in essence, wore 
signs that said “kick me.” Despite remaining problems, 
now, if a sports referee is assaulted, count on the man-
agers or players being suspended and fined and, if an 
assault was committed by a fan, civil and criminal law-
suits await the individual who puts the “fanatic” back 
in the “fan.” Here’s a recent example of how times have 
changed: An AP sportswriter tweeted that an NBA ref-
eree had allegedly said that he would give a “makeup” 
call to even things out, following a supposed bad call. 
The referee sued the reporter, alleging defamation of his 
professional standing.27

Umpires are not awarded lucrative Nike contracts and 
sports energy drink endorsements, nor are long-term, 
no-cut contracts given to referees. The talking heads and 
color commentators on Sports Center are not referees. 
Umpires do not appear regularly on Sports Nation, Pardon 
the Interruption, Around the Horn, and other sports pro-
grams. Yet, try holding major competitive sports contests 
(except perhaps court tennis) without referees. Imagine 
NFL games where the offensive lineman had to call hold-
ing penalties on themselves, NBA games where defensive 

and described them as people who should accept their 
lowly role in life:

For the present day fans, a goodly part of the sport in a 
baseball game is goading and denouncing the umpire 
when they do not concur in his decisions, and most 
feel that, without one or more rhubarbs, they have not 
received their money’s worth. Ordinarily, however, 
an umpire garners only vituperation — not fisticuffs. 
Fortified by the knowledge of his infallibility in all 
judgment decisions, he is able to shed billingsgate like 
water on the proverbial duck’s back.19

The court found that the unsportsmanlike conduct of 
the umpire in allegedly inciting fans to violence was not 
contemporaneous with the assault and, therefore, there 
was no liability to the umpire:

No one can say whether Adams’ assault on plaintiff 
was his only action to the umpire’s ruling, to the 
“rhubarb” created by Deal, to both, or whether he 
was merely venting pent-up emotions and propensi-
ties which had been triggered by the epithets, dares, 
or challenges of one or more of the 3,451 other fans 
attending the game.20

The court concluded, “It would be an intolerable 
burden upon managers of baseball teams to saddle them 
with responsibility for the actions of every emotionally 
unstable person who might arrive at the game spoiling 
for a fight and become enraged over an umpire’s call 
which the manager had protested.”21

In Latham v. Sims,22 an umpire at a softball game held 
during a company picnic called a ball hit down the foul 
line as foul. A member of the team protested the call 
by grabbing the plaintiff umpire by the shirt collar and 
throwing him to the ground. When the umpire got up, 
the employee grabbed the umpire by the throat with one 
hand and threw him to the ground again. The umpire 
sued both the player who assaulted him and the com-
pany for personal injuries he sustained. The company 
that sponsored the picnic filed a motion dismissing the 
complaint, arguing that the company was not liable for 
the negligent act of its employee, which occurred outside 
the scope of employment. The court denied the motion 
for summary judgment, stating that it was “a close call” 
whether the company picnic, or at least the batted-ball 
incident, occurred within the scope of the employment 
and therefore denied the motion to dismiss.

In Baugh v. Redmond,23 the Louisiana Court of Appeals 
considered an assault on an umpire in an adult softball 
game. After the umpire called out a player for leaving 
a base early on a fly ball, the defendant, a sponsor of a 
team, verbally harassed the umpire for the remainder of 
the game. At the end of the contest, as the umpire was 
leaving, the defendant struck the umpire in the face, 
knocking his eyeglasses off. The defendant then stepped 
on the eyeglasses. The blow caused extensive damage to 
the umpire’s teeth. The court found that the plaintiff had 
not pushed or made any threatening moves toward the 
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players had to call fouls on themselves or Major League 
Baseball games where each side had to call balls and 
strikes for themselves.

Although underappreciated and underpaid, without 
referees and umpires, major competitive sports would 
descend into anarchy. Even if large salaries and bonuses 
are not destined to be part of their world, they deserve, at a 
minimum, to be spared physical abuse, even if choruses of 
boos from thousands of fans is their lot should they make 
an unfavorable call against the home team. There will only 
be more lawsuits and more legislation protecting sports 
referees if this important message is ignored. ■
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New Criminal Justice 
Legislation

By Barry Kamins

tion was part of a package of bills that also included a 
modernization of New York’s voting laws and campaign 
finance reforms.

Public Trust Act
The Public Trust Act is an attempt to strengthen New 
York’s laws relating to public corruption, and to provide 
prosecutors with better tools to prosecute these crimes. 
As noted in the Governor’s Program Bill memorandum, 
New York’s “laws defining public corruption are obsolete 
and far less effective than federal statutes for prosecuting 
individuals who commit public corruption crimes.”2

This article discusses new criminal justice legisla-
tion signed into law by Governor Andrew Cuomo, 
amending the Penal Law, Criminal Procedure Law 

and other related statutes. While, in total, the Legislature 
passed the fourth-lowest number of bills since 1915, there 
was no dearth of criminal justice measures. The discus-
sion that follows will primarily highlight key provisions 
of the new laws, and as such the reader should review the 
legislation for specific details. In some instances, where 
indicated, legislation enacted by both houses is awaiting 
the Governor’s signature, and, of course, the reader must 
check to determine whether the bill is ultimately signed 
or vetoed by the Governor.

Three substantive pieces of criminal justice legislation 
were enacted in the last session The one that appears to 
be most far reaching is the Public Trust Act.1 This legisla-

BARRY KAMINS is a retired State Supreme Court Justice and author of 
New York Search and Seizure.
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age another person to use political influence on behalf of 
the official.

It should be noted that the Public Trust Act contains 
a number of collateral consequences that flow from a 
conviction for these crimes, including the inability to hold 
civil office, the loss of employment as a lobbyist and the 
inability to enter into public contracts. The reader should 
consult the new statute for specific details of these col-
lateral consequences.

Heroin Trafficking and Abuse
The second substantive piece of legislation enacted in the 
2014 session was a package of 11 bills designed to address 
the dramatic increase in heroin trafficking, and abuse, in 
New York. Over the past few years, heroin-related deaths 
rose 84% in New York City, and over the last decade, her-
oin use has more than doubled in New York State among 
adults between the ages of 18 and 25.

The package of bills focuses on increased insurance 
coverage for addiction treatment, funding for public 
awareness of drug use, and relevant changes in school 
curricula. With respect to criminal justice issues, one bill 
created a new crime, Fraud and Deceit Related to Con-
trolled Substances,6 a class A misdemeanor. This crime 
will address fraudulent practices by individuals who 
unlawfully seek to obtain controlled substances or pre-
scriptions for controlled substances.

It should be noted that this crime mirrors Public 
Health Law § 3397, which remains in effect. The new 
Penal Law section specifically incorporates certain evi-
dentiary presumptions found in Public Health Law § 
3397, as well as a section in Public Health Law § 3396(1) 
relating to burdens of proof.

In addition, as part of this legislative package, a Penal 
Law amendment elevates the penalties for physicians 
and pharmacists who abuse the public’s trust by selling 
controlled substances under the guise of legitimate health 
care practices. The renamed crime, Criminal Sale of a 
Prescription or a Controlled Substance by a Practitioner 
or Pharmacist, is elevated to a class C felony.7 In addition, 
this newly amended crime has been added as a desig-
nated offense for purposes of obtaining an eavesdropping 
warrant and a “criminal act” within the Penal Law defini-
tion of enterprise corruption.8

As part of the measure, the Legislature enacted two 
new crimes: Corrupting the Government and Public Cor-
ruption.3 Under prior law, only public officials, and not 
private individuals, could be convicted of defrauding 
the government.4 The new crime of Corrupting the Gov-
ernment can be committed by anyone who engages in a 
scheme to defraud the state or any political subdivision. 
It ranges from a class E felony to a class B felony depend-
ing upon the value of the property or services wrongfully 
obtained.

The Act confers the same statute of limitations on the 
crime of Corrupting the Government that currently exists 
for any offense involving misconduct in public office. 
Thus, the crime may be prosecuted against a public ser-
vant, or anyone acting in concert with a public servant, 
for five years after the termination of the official’s term of 
service. In no event shall this period be extended by more 
than an additional five years.

Finally, an individual or corporation convicted of this 
crime is now subject to a fine of up to three times the 
amount of the defendant’s gain from the commission of 
the crime.

The second new crime, Public Corruption, can be com-
mitted by anyone, whether a public servant or a person 
acting in concert with a public servant, who commits any 
grade of larceny or a scheme to defraud, and the owner 
of the property is a public entity. When a person is con-
victed of Public Corruption, and the underlying crime is 
a class C, D, or E felony, for purposes of sentencing, the 
crime is deemed to be one class higher than the underly-
ing offense.

The Public Trust Act has amended the law of bribery 
in several respects. 

First, the monetary threshold for Bribery in the Second 
Degree and Bribe Receiving in the Second Degree has 
been reduced from $10,000 to $5,000.

Second, Bribery in the First Degree and Bribe Receiv-
ing in the First Degree are now divided into two catego-
ries. An attempt to influence a public servant with respect 
to the investigation or prosecution of a class A drug 
felony continues to be a first degree offense, and there 
is no fixed threshold monetary value of the benefit. A 
second, and new, first degree offense was created where 
there is an attempt to influence a public servant on any 
matter, and the threshold monetary value of the benefit 
exceeds $100,000.

Third, the Act makes an attempt to commit the crime 
of Bribery the same level offense as the completed crime. 
For example, Attempted Bribery in the First Degree and 
Bribery in the First Degree are both class B felonies.

As part of the Public Trust Act, the Legislature has 
transferred a crime, Corrupt Use of Position or Author-
ity, from the Election Law to the Penal Law.5 This crime 
is a class E felony, and is designed to prevent a public 
official from using his or her official authority to encour-

The Public Trust Act is an 
attempt to strengthen 

New York’s laws relating  
to public corruption.
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sells or delivers medical marijuana to another with the 
knowledge, or has reasonable grounds to know, that the 
recipient is not registered to use medical marijuana.13

Finally, a defendant charged with any of these crimes 
listed above will be eligible for the judicial diversion drug 
program.14

Expanded Definitions and Increased Penalties
Each year the Legislature has expanded the definitions 
of certain crimes and increased penalties for others, and 
this year was no exception. In People v. Golb,15 the New 
York Court of Appeals struck down as unconstitutional 
subdivision one of Aggravated Harassment in the Second 
Degree.16 The Court found the statute “unconstitution-
ally vague and overbroad” under both the federal and 
state Constitutions. Specifically, the Court held that the 
statute failed to properly define what causing “annoy-
ance or alarm” means or specifically what behavior the 
law proscribes.

Constitutional Defect
The Legislature reacted quickly in enacting a new statute 
to cure the constitutional defect, recognizing that this 
statute is often used as a predicate to obtain orders of 
protection in domestic violence cases.

The language found to be unconstitutional was 
removed and, in its place, the statute prohibits any com-
munication of a threat to cause physical harm where the 
offender “knows or reasonably should know that such 
communication will cause such person to reasonably fear 
harm to such person’s physical safety or property, or to 
the physical safety or property of a member of such per-
son’s same family or household.”17

The language also reflects the Legislature’s acknowl-
edgment of evolving technology; it eliminated a refer-
ence to telegrams and added the computer “or any other 
electronic means” as methods of communications that are 
now covered under the statute.

Closing a Loophole
The Legislature has amended the Persistent Sexual Abuse 
statute to close what some believed to be a loophole. The 
crime was originally enacted to impose harsher penalties 
on criminals who commit specified sex crimes on mul-
tiple occasions during a 10-year period. However, under 
the prior law, the 10-year period could include time 
during which the offender was incarcerated and thus 
unable to commit any crime. The statute was amended to 
exclude time during which the offender was incarcerated 
for any reason.18

Increased Protection
A new law has increased protection for two classes of 
individuals who are assaulted: employees of the New 
York City Housing Authority and school crossing guards. 
The law elevates a misdemeanor assault on a crossing 

Compassionate Care Act
The third substantive piece of legislation in the past ses-
sion was the passage of the Compassionate Care Act, 
permitting the use of marijuana for medical purposes.9 
More than 20 other states have enacted some form of 
statute permitting the use of medical marijuana but 
New York’s version has been viewed as one of the most 
carefully drafted,10 and it contains a number of fail-sale 
provisions.

Initially, there is a sunset clause that requires the law 
to expire in seven years. Second, the Governor can sus-
pend the program at any time upon the recommendation 
of either the State Police Superintendent or the Commis-
sioner of Health if there is a risk to public health and pub-
lic safety. Third, the law creates a category of Registered 
Organizations for the purpose of manufacturing, selling 
and dispensing marijuana for medical use. The law limits 
the number of these organizations to five. These compa-
nies cannot begin to operate until they are issued regis-
tration cards, and the law provides that the card shall be 
issued within 18 months of the law’s effective date, or at 
such time as the Commissioner and Superintendent cer-
tify that the law can be implemented in accordance with 
public health and safety concerns.

As expected, there are a number of law enforcement 
provisions in the statute. Medical marijuana may be 
prescribed only by a physician, licensed in New York, 
who has the training or experience to treat the specified 
medical conditions for which marijuana can be dispensed 
and who has been registered with the Health Department 
to prescribe medical marijuana. The statute enumerates 
these conditions and identifies them as “serious condi-
tions.” In addition, a patient can only be certified to use 
medical marijuana if the registered practitioner certifies 
that the patient has one of a number of specified medical 
conditions (i.e., a “serious condition”) is under the doc-
tor’s care and, in the opinion of the doctor, the patient 
is likely to receive therapeutic or palliative benefit from 
medical marijuana.

Medical Marijuana
With these regulations as a backdrop, the Legislature 
created a new crime, Criminal Diversion of Medical 
Marijuana in the First Degree, a Class E felony. A practi-
tioner can be convicted of this crime if he or she certifies 
a patient when the practitioner has reasonable grounds to 
know that the patient has no medical need for marijuana, 
or that the certification was for a purpose other than to 
treat a serious condition.11

If a certified patient knowingly possesses or stores an 
amount of medical marijuana in excess of the amount 
he or she is authorized to possess under the statute, the 
patient can be convicted of Criminal Retention of Medi-
cal Marijuana, a class A misdemeanor.12 A person can be 
convicted of Criminal Diversion of Medical Marijuana in 
the Second Degree, a class B misdemeanor, if he or she 
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The law also creates a new Penal Law crime, Immi-
grant Assistant Services Fraud, which is committed when 
a service provider violates the provisions of the General 
Business Law and wrongfully obtains property by false 
or fraudulent pretenses, representation or promises. The 
crime is a class A misdemeanor and is elevated to a class 
E felony if the value of the property exceeds $1,000.

Public Lewdness
The Legislature also responded to increased incidents 
of public lewdness by those who have committed these 
acts in the past, enacting Public Lewdness in the First 
Degree, a class A misdemeanor. This new crime applies to 
individuals over the age of 19 who intentionally expose 
themselves to a person less than 16 years of age as well 
as a person who commits the crime of Public Lewdness 
and who has been convicted of Public Lewdness (a class 
B misdemeanor) within the preceding year.27

Directing a Laser at an Aircraft
In response to reports by the Federal Aviation Adminis-
tration (FAA) that an increasing number of individuals 
have been pointing laser devices at aircraft, the Legis-
lature enacted the crime of Directing a Laser at an Air-
craft.28 The crime, a class A misdemeanor, is committed 
when a person, with the intent of disrupting safe air trav-
el, directs the beam of the laser onto an aircraft within the 
jurisdiction of the United States, and such beam exceeds 
the limits set by the FAA, and the pilot files an incident 
report with the FAA. The crime is elevated to a class E 
felony when the use of the laser beam causes a significant 
change of course or other serious disruption to the safe 
travel of an aircraft.

Ivory
In an attempt to curtail the slaughter of endangered Afri-
can elephants and rhinos, the Legislature has outlawed 
the sale of ivory articles valued in excess of $25,000, 
making it a class D felony under the Environmental Con-
servation Law (ECL). The law also increases fines for the 
sale of ivory goods under that amount.29 Finally, under 
the Agriculture and Markets Law, it is now a Violation 
under the Penal Law for a person to subject an animal to 
tattooing, or skin piercing, unless such piercing provides 
a medical benefit or is done for the purpose of identifica-
tion of the animal.30

Procedural Changes
A number of procedural changes were enacted in the 
last session. To assist elderly witnesses who must testify 
before the Grand Jury, a new law permits any person, 
older than 60 years of age, with a physical or mental 
infirmity, to be accompanied in the Grand Jury by a social 
worker or “informal care giver.”31 Second, all crimes 
committed in Rikers Island facilities will be prosecuted 
in Queens County, rather than Bronx County, saving 

guard to the crime of Assault in the Second Degree, a 
class D felony, by adding school crossing guards to the 
list of service professionals covered under this crime.19 A 
second new law elevates a misdemeanor assault to a class 
D felony when it is committed against an employee of the 
New York City Housing Authority performing his or her 
duties at a housing project owned, managed or operated 
by the Authority.20

Stalking and Unlawful Surveillance
Two new laws expand the definition of Stalking and 
Unlawful Surveillance. Stalking in the Fourth Degree 
now includes the use of a GPS device, or other electronic 
devices, to follow someone. This amendment will be 
beneficial to victims of domestic violence who often have 
been tracked by the use of such devices.21

Revenge Porn
New York has joined eight other states that have passed 
new laws to address “revenge porn,” a practice in which 
individuals post intimate pictures or videos of former 
romantic partners. Prior law prohibited only the surrepti-
tious viewing of another person’s intimate body parts 
without that person’s knowledge or consent. The statute, 
Unlawful Surveillance, was amended to prohibit the dis-
semination of an image in which an individual is engaged 
in sexual conduct regardless of whether the person’s inti-
mate body parts are exposed.22

Theft of “Companion Animals”; Crossbow Hunters 
and Fireworks 
Other amendments include an increase in the penalty, 
from $250 to $1,000 for stealing “Companion Animals.”23 
Individuals who hunt with a crossbow have been afford-
ed an exemption from liability under the weapons sec-
tion of the Penal Law similar to exemptions for those 
who hunt with rifles, shotguns and longbows.24 Finally, 
the Penal Law sections dealing with the possession and 
sale of fireworks have been rewritten to provide clearer 
definitions of “fireworks,” “dangerous fireworks” and 
“novelty devices.” In the past, a number of courts have 
dismissed indictments because of ambiguities in the defi-
nition of these terms.25

New Crimes
Immigrant Assistance Crimes
The Legislature enacted a series of new crimes in this last 
session. In response to a number of incidents in which 
individuals have taken advantage of those seeking to 
become United States citizens, the Legislature enacted 
the Immigrant Assistance Service Enforcement Act.26 The 
legislation makes changes to Article 28-c of the General 
Business Law, which regulates the conduct of immigrant 
assistance service providers, and it increases the number 
of prohibited acts and penalties under the General Obli-
gations Law for violations of these provisions.
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measure increases the fines for all motorists who text or 
use cell phones while operating a vehicle, with a third 
offense now carrying a maximum fine of $450.37 Another 
new law creates a class D felony for anyone arrested for 
DWI, after having been convicted of DWI or four related 
offenses, three or more times in the preceding 15 years.38

SORA
With respect to sex offenders, a new law prohibits a 
person registered under the Sex Offender Registration 
Act from becoming a volunteer firefighter.39 Another 
law expands the state registry to include all prior sexual 
offenses for which an offender has been convicted.40

Prisoners
Several new laws will affect prisoners. One new measure 
requires the Department of Corrections to maintain a 
website that provides accurate information concerning 
the visiting rules for all correctional facilities in New York 
State. This will resolve the perennial problem of family 
members who are turned away from facilities when they 
arrive at a facility on the wrong day.41 Finally, the Depart-
ment of Corrections may no longer release an inmate 
who has received mental health treatment without first 
devising a treatment plan to be implemented upon the 
prisoner’s release.42

Extending Laws and Miscellaneous Laws
Each year the Legislature enacts laws that either extend 
or repeal existing statutes. This year the Legislature 
extended, until May 14, 2015, the provision in the Arts 
and Cultural Affairs Law relating to the resale of tickets 
to places of entertainment.43

In various miscellaneous laws, access to “opioid 
antagonists” has been expanded. These are drugs that 
neutralize and negate the effect of opioids, e.g., oxyco-
done, which can cause drug overdoses.44 Two new mea-
sures will affect children. One law expands the category 
of persons responsible for reporting cases of suspected 
child abuse,45 and the other increases the ability of par-
ents to protect their children from identity theft.46 In 
another new measure, crime victims have been afforded 
greater monetary awards when medical equipment is 
damaged or stolen during a crime.47 Finally, the person-
nel records of probation officers have been cloaked with 
the same degree of confidentiality as those of police offi-
cers, corrections officers and firefighters.48  ■

much traveling time in the delivery of prisoners.32 Third, 
a court must now waive the mandatory surcharge and 
crime victim assistance fee when the court finds the 
defendant is a victim of sex trafficking, as that term is 
defined in the Penal Law, or under federal law.33

Finally, a new law makes procedural changes in the 
process that is followed when 16- and 17-year-old defen-
dants are charged with prostitution. Last year, a new 
law gave Criminal Court judges the option of converting 
these charges to a person in need of supervision (PINS) 
proceeding and granting relief under the Family Court 
Act. In the past session, the Legislature clarified the alter-
natives that are available to a court in these cases. The 

charges may be conditionally converted and retained by 
the court as a PINS proceeding; the charges may proceed 
as a criminal case, which may lead to a conviction by plea 
or verdict (and a mandatory youthful offender adjudica-
tion); or the person may be referred by the court for spe-
cialized service alternatives and the charges subsequently 
dismissed in the court’s discretion in the interest of justice 
on the grounds that the youth participated in the ser-
vices provided to him or her. In addition, all defendants 
charged with these crimes shall be deemed a “sexually 
exploited child” as defined in the Social Services Law, 
thus entitling these individuals to specialized services.34

Sentencing
In the area of sentencing, a new law affords judges the 
discretion to choose the length of probationary terms in 
both felony and misdemeanor cases. In felony cases, a 
court can now impose a probationary term of three, four 
or five years, except for any felony involving a sexual 
assault, a class A-II drug felony and certain class B felony 
drug convictions. For a class A misdemeanor, a court can 
impose a probation term of two or three years except for 
sexual assault. In addition, the new law eliminates the 
costly requirement of pre-sentence investigation reports 
in cities with a population of one million or more, where 
there is a negotiated sentence of imprisonment of 365 
days or less.35 A subsequent, and related, new law affords 
a defendant certain due process rights when a judge 
wishes to extend a shorter period of probation following 
a violation of probation.36

Vehicle and Traffic Law
A number of changes have been made in driver-related 
offenses under the Vehicle and Traffic Law (VTL). A new 

With the Compassionate Care Act as a backdrop, 
the Legislature created a new crime, Criminal Diversion 

of Medical Marijuana in the First Degree.
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24. 2014 N.Y. Laws ch. 55 (amending Penal Law § 265.20), eff. April. 1, 2014.
25. A. 10141 (not yet signed by the Governor).
26. 2014 N.Y. Laws ch. 206 (amending GBL § 460-d and adding Penal Law §§ 
190.87, 190.89), eff. Feb. 2, 2015.
27. 2014 N.Y. Laws ch. 186 (adding Penal Law § 245.03, eff. Nov. 1, 2014.
28. 2014 N.Y. Laws ch. 98 (adding Penal Law § 240.76), eff. Nov. 1, 2014.
29. 2014 N.Y. Laws ch. 326 (amending ECL § 71-0924), eff. Aug. 12, 2014.
30. A. 739 (not yet signed by the Governor).
31. 2014 N.Y. Laws ch. 347 (amending CPL § 190.25), eff. Sept. 4, 2014.
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Issues Involving Medical 
Records as Evidence at Trial
By Hon. John M. Curran

The Fundamentals
Medical records constitute hearsay and require an excep-
tion to the hearsay rule to be admissible. The usual basis 
for proffering medical records is the business records 
exception codified in CPLR 4518. Specifically, CPLR 
4518(c) and 2306(a) are jointly employed to provide 
the foundational requirements of the business records 
exception for hospital records “relating to the condition 
or treatment of a patient,” which are then “prima facie 
evidence of the facts contained” therein. CPLR 4518(c) 
provides that the foundational requirement for the hospi-
tal records referenced in CPLR 2306(a) may be furnished 

Medical records are among the most routine 
forms of evidence offered at trial. They are 
usually offered under the business records 

exception to the hearsay rule embodied in CPLR 
4518(a). In a perfect world, the lawyers would have 
met before trial either to agree on which redactions are 
appropriate or which entries should be the subject of a 
motion. But, it is not a perfect world, and trial lawyers 
are understandably more concerned with organizing 
their proof and preparing their witnesses. As a result, 
the extent to which redactions from medical records 
must be made is typically an issue left open until after 
the jury is sworn and the trial has commenced. Argu-
ments and court decisions on potentially important 
evidentiary issues are therefore left to the heat of battle. 
At a minimum, the trial process is likely to be delayed. 
At worst, reversible error is committed and a new 
trial may be required. The purpose of this article is to 
attempt to ease that process by addressing fundamen-
tal principles governing the admissibility of medical 
records at trial, as well as issues that frequently arise 
concerning such admissibility. 
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served as the Justice presiding over the Eighth Judicial District Com-
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was the primary draftsman of its Bench Book for Electronic Discovery. He 
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exception without the necessity of testimony from a 
records custodian.14 The right to object is preserved with 
respect to the proposed use of certified business records 
and to the admissibility of such records for “any reason 
other than the lack of authentication.”15 While the busi-
ness records exception authorizes the admissibility of 
hearsay in medical records that relate to diagnosis and 
treatment, entries which do not so relate are still hearsay. 
Thus, with respect to medical records, the failure to object 
within the time frame established by CPLR 3122-a does 
not waive any objection to the admissibility of the entries 
in the records based on other rules of evidence.16

Statements by Parties
Another common misperception is that any statement 
in a medical record attributable to a party is admissible 
because it constitutes an admission. This view, however, 
is inconsistent with Court of Appeals precedent. In Wil-
liams v. Alexander,17 the plaintiff testified at trial that he 
was struck by the defendant’s car while walking across 
an intersection, and the defendant had not slowed down 
before striking him. The defendant disputed this version 
of events and sought to introduce at trial an entry in the 
plaintiff’s hospital record wherein the plaintiff had stated 
to a physician that “he was crossing the street and an 
automobile ran into another automobile that was at a 
standstill, causing this car [standstill] to run into him.” 

The Court of Appeals held that this entry was inadmis-
sible because it was not pertinent to diagnosis, prognosis 
or treatment. The Court observed in a footnote that the 
physician who made the entry “would have been com-
petent to testify to plaintiff’s alleged admission against 
interest,” but the entry itself in the record was hearsay 
and not subject to the business records exception.18

Using the analogy above, Williams means that the 
medical record as “declarant” may only “testify” as to 
entries which are relevant to a patient’s diagnosis, prog-
nosis or treatment. The alleged admission by the plaintiff 
would have been admissible but only if a different declar-
ant, i.e., the physician who made the entry, testified. 

It is important not to confuse a medical business 
record “declarant” with other forms of business records. 
Williams is limited to medical records because it is based 
on the scope of the “business duty” of medical person-
nel to record information which, according to Williams, 
is restricted to entries relating to diagnosis, prognosis or 
treatment. Admissions against interest by parties con-
tained in other types of business records may be admis-
sible where the entry was made within the scope of the 
entrant’s business duty.19

In the typical tort case, such as Williams, the defendant 
is the party offering the alleged admission in the medical 
record to demonstrate its contradiction of the plaintiff’s 
trial testimony. There is Appellate Division authority per-
mitting this so long as the evidence sufficiently establishes 
that the plaintiff was the source of the statement.20 Under 

through “a certification or authentication” by one of the 
persons designated in the statute.

The statute does not reference physician office records. 
However, the Appellate Division has extended the busi-
ness records exception to a physician’s office records.1 

Entries in hospital records qualify for admission into 
evidence to the extent the entries pertain to diagnosis, 
prognosis or treatment of the patient.2 The same is true 
for entries in a physician’s office records.3 Such entries 
are admissible even if they contain opinions, observations 
and conclusions of the person who made the entry.4

The rationale behind limiting the receipt of medical 
records under the business records exception to those 
entries pertaining to diagnosis, prognosis or treatment is 
tied to the foundational requirements for the exception.5 
To meet those requirements, a purported business record 
must be made as part of “a routine, regularly conducted 
business activity, and that it be needed and relied on in 
the performance of the functions of the business.”6 The 
record must have been “made as a part of the duty of the 
person making it.”7 Because the “business of a hospital 
. . . is to diagnose and treat its patients’ ailments,” the 
business records exception applies only to entries “that 
relate to diagnosis, prognosis or treatment . . .”8 The 
courts have referred to this as a “business duty” to make 
the record.9

The evidentiary framework for this inquiry is governed 
by whether the physician had a business duty to record 
the information in order to provide diagnosis and treat-
ment.10 In addressing this issue, the courts have analyzed 
whether the physician whose observations about the his-
tory of the injury are in the record would be permitted 
to testify in person to that history.11 Where the historical 
events are not germane to diagnosis or treatment, state-
ments of those events incorporated into the record will 
not be admissible under the business records exception.12 
In other words, unless it relates to diagnosis or treatment, 
the business records exception to the hearsay rule is inap-
plicable to entries in medical records. The information in 
the record may be otherwise admissible as an admission, 
part of the res gestae or a qualifying declaration provided 
the appropriate declarant is called to testify.13

One way to think of medical records as evidence is to 
consider the records as a declarant. If the “declarant” is 
properly authenticated as a medical business record, the 
medical record declarant may “testify” only as to matters 
germane to diagnosis, prognosis or treatment. Any “tes-
timony” in the record that is not germane to diagnosis, 
prognosis or treatment is still hearsay, requiring another 
exception to the hearsay rule and a different declarant in 
order to be admissible. 

CPLR 3122-a
One common misunderstanding pertains to the applica-
tion of CPLR 3122-a, which provides a means to establish 
the foundational requirements for the business records 
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Office records are more problematic because they may 
contain a variety of statements from persons who had no 
business duty to record or convey them and because they 
often contain consultation reports or test results authored 
by persons or entities that had no business duty to make 
entries in the proffered office records.

As noted above, unless the entries in office records are 
pertinent to diagnosis or treatment, they are inadmissible 
under the business records exception. The fact that the 
recording of third-party statements might be routine, and 
the entrant is under a duty to make the record, does not 
place such hearsay statements within the scope of the busi-
ness records exception.30 For example, if there is a state-
ment or report from another physician in the office records 
being proffered, that statement or report will require its 
own exception to the hearsay rule to be admissible.

This analysis raises the “double hearsay” problem 
relating to business records that in turn contain records 
from other businesses. The “double hearsay” problem 
involving “records within records” is common with 
physician office records and has been made worse by 
some decisions that seem to authorize the admissibility 
of hearsay documents.31

This issue ordinarily arises when a physician’s office 
records contain reports received from other physicians.32 
Unless there is some independent basis for the admission 
of such reports, they constitute inadmissible hearsay. The 
mere fact that a physician’s office received another physi-
cian’s report and made it part of his or her own file does 
not convert it to the recipient’s business record.33 Such 
a report constitutes “double hearsay” and its hearsay 
nature is not cured merely by being placed in the recipi-
ent’s file.34 Even if the report is germane to the recipi-
ent’s medical diagnosis or treatment, it does not cure the 
“double hearsay” problem because the declarant was 
under no business duty to make the entry in the recipi-
ent’s business record.35

There is at least one Appellate Division decision cited 
in support of allowing such “double hearsay.” In Freeman 
v. Kirkland,36 the First Department upheld the

allowing into evidence the complete medical file of 
plaintiff’s treating osteopathic physician, including 
records, reports and correspondence generated by 
other medical specialists and laboratories, where the 
treating physician’s testimony at trial established that 
the medical records related to the diagnosis and treat-
ment of plaintiff’s injuries.37

Among other records allowed into evidence in Freeman 
was a consultation report from a cardiologist to whom the 
plaintiff was referred by the treating physician, through 
whom the record was offered. The out-of-state cardiolo-
gist who authored the report did not testify. The treating 
physician testified that the report was kept in the ordinary 
course of his business and that it was “part of [his] care 
and treatment” of the plaintiff. The missing pieces here 
are that (1) the treating physician who testified did not 

this line of cases, the statement is admissible even if it is not 
germane to diagnosis or treatment because it constitutes 
an admission by the plaintiff.21 The problem with these 
decisions is that they ignore the foundational requirements 
of the business records exception for medical records and 
address only the second layer of hearsay within the record. 
Specifically, these decisions focus on the admissibility of the 
statement in the medical record and overlook the admissi-
bility of the medical record as a “declarant.” Because the 
premise of these decisions is that the medical record entry 
is not related to diagnosis, prognosis or treatment, Williams 
holds that the entry cannot be introduced through the 
business record exception and must be offered through a 
different declarant and hearsay exception. As pointed out 
by Prof. Michael J. Hutter, these Appellate Division cases 
are contrary to Williams22 and “caution should be exercised 
in citing to or relying upon them.”23

When the plaintiff seeks to offer an entry in a medical 
record that reflects historical events corroborating the 
plaintiff’s trial testimony, it typically will be excluded 
because it is not germane to diagnosis or treatment, is 
cumulative and/or constitutes improper bolstering on an 
important matter.24 Depending on the circumstance and 
significance of the purportedly cumulative testimony or 
improper bolstering, allowing the testimony over objec-
tion may be viewed on appeal as harmless error.25

Statements and Reports by Third Parties
Medical records also pose a problem when they contain 
statements, reports and test results from declarants who 
are not parties or who are not part of the medical busi-
ness’s making and keeping of the proffered record. Gen-
erally, the business records exception does not allow the 
receipt in evidence of entries based upon hearsay or state-
ments made by third parties not engaged in the business 
or not under a duty in relation to the business.26 It also is 
well settled that “each participant in the chain producing 
the records, from the initial declarant to the final entrant, 
must be acting within the course of regular business con-
duct or the declaration must meet the test of some other 
hearsay exception.”27 Statements in a purported business 
record are inadmissible “if any of the participants in the 
chain” of recording the statements “is acting outside the 
scope of a business duty.”28

It is common that medical records will contain hear-
say statements from third parties, including reports from 
physicians who are not acting within the regular course 
of business conducted by the medical business proffer-
ing the record. Hospital records typically present fewer 
problems because statements made by non-parties in 
the history portion of the record are readily recognized 
as inadmissible insofar as they are offered through the 
record. Further, the consultation reports and test results 
contained within hospital records are usually understood 
as pertinent to diagnosis or treatment and made on behalf 
of the hospital in accordance with its requirements.29
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“statements made for purposes of medical diagnosis or 
treatment,” an exception expressly recognized in Rule 
803(4) of the Federal Rules of Evidence.48 In a separate 
concurrence, Judge Pigott noted that medical testimony 
should have been required before the court could con-
clude that certain historical information was pertinent to 
diagnosis or treatment.49

The three judicial opinions rendered in Ortega should 
alert practitioners to at least three points: (1) Williams v. 
Alexander remains the law in New York, governing the 
extent to which entries in medical records will be allowed 
into evidence under the business records exception and 
that the standard remains whether the entries are relevant 
to diagnosis, prognosis or treatment; (2) medical records 
continue to raise the “hearsay within hearsay” problem 
and care should be taken to evaluate every level of hear-
say within such records; and (3) depending on the entry, 
it may be effective to argue that the courts should not 
evaluate whether an entry relates to diagnosis or treat-
ment in the absence of medical testimony.50

Another recent Court of Appeals decision also touches 
on these issues but should not be intermingled with an 
analysis of medical records as business records. In People 
v. Duhs,51 the court held that a child victim’s statement 
to an emergency room pediatrician as to how an injury 
occurred was admissible because the “statement was ger-
mane to [the child’s] medical diagnosis and treatment and 
therefore was properly admissible under that exception to 
the hearsay rule.”52 The Court did not invoke the business 
records exception because the victim’s statement was not 
included in the medical records. Rather, the Court cited 
to a decision which is more than a century old, Davidson 
v. Cornell.53 There, the Court precluded statements made 
by the plaintiff to an expert retained shortly before trial. 
However, in its decision, the Davidson court observed that 
statements regarding present condition made to a physi-
cian for purposes of treatment are admissible under New 
York law.54 In Duhs, the statement was made to a physi-
cian by a patient seeking emergency treatment and the 
physician testified in person to its content. 

Richardson on Evidence categorizes its discussion of 
Davidson v. Cornell under the heading of “res gestae” 
or “contemporaneous statements.”55 Duhs would fit 
there too. This categorization should ease distinguishing 
between the statements in Davidson and Duhs from the 
concept of entries in medical records offered as business 
records.

Professor Hutter also has opined that the decisions in 
Ortega, Duhs, and People v. Spicola,56 “without express-
ly saying so, are clearly expanding the medical treat-
ment hearsay exception.”57 He also joins Judge Smith 
in concluding that the Court of Appeals has “in essence 
adopted FRE 803(4)” and that, together, Ortega, Duhs and 
Spicola have “laid the foundation for the adoption of FRE 
803(3)’s hearsay exception for a statement of physical 
condition.”58

make the cardiologist’s record and therefore did not have 
a business duty to make the record; and (2) the cardiolo-
gist was a non-party with no business duty to the treating 
physician’s medical practice to make the entry. The car-
diologist’s report was hearsay and its mere placement in 
another physician’s file did not change that fact.38

The Court of Appeals has recognized, however, that a 
report prepared on behalf of another entity by a psycholo-
gist who made his report in accordance with that entity’s 
requirements may be considered the entity’s business 
record.39 The Appellate Division also has allowed certain 
billing records of one entity relied upon by a second entity 
for its own billing purposes to be treated as the second enti-
ty’s admissible business record.40 It is difficult to conceive 
how the limited circumstances under which such “records 
within records” were allowed would apply to a substantive 
hearsay report sent from one physician to another.41

Professional Reliability
Courts also are sometimes urged to permit medical 
records containing “double hearsay” or “records within 
records” because the physician to whom the report was 
sent testifies that he or she relied on the hearsay reports 
and that it is accepted in his or her profession to do so. 
This too would be an erroneous basis for receipt of the 
hearsay as it seeks to improperly invoke the so-called 
“professional reliability” exception to the hearsay rule.42 
That concept does not apply except when an expert is 
expressing an opinion and is relying on out-of-court 
material.43 It usually has no application to the receipt 
of medical records offered through a treating physi-
cian’s testimony. Even if the treating physician were to 
offer opinion testimony, that testimony should not serve 
as a conduit for hearsay contained in the physician’s 
records.44 The business records exception also does not 
have a catch-all remedy for hearsay even if the court con-
cludes that the hearsay is reliable.45

Statements to Medical Personnel
In People v. Ortega,46 the Court of Appeals affirmed a con-
viction based in part on statements made by the crime 
victim to hospital personnel as recorded in the hospital 
record. The Court specifically based its rationale on the 
business records exception. The Court condoned the 
admissibility of the victim’s recitation of historical infor-
mation and the physician’s conclusions.

The court in Ortega adhered to its holding in Williams 
by focusing its inquiry on “whether the statements at 
issue were relevant to diagnosis and treatment.”47 The 
Court relied upon its own analysis to conclude that cer-
tain references in the medical records were relevant to 
diagnosis and treatment.

The concurrence by Judge Smith in Ortega took issue 
with the majority’s failure to grapple with the “hearsay 
within hearsay” problem. Judge Smith opined that the 
majority effectively adopted a new hearsay exception for 
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Conclusion
When offering medical records at trial, entries therein will 
be admissible only to the extent they are pertinent to diag-
nosis, prognosis or treatment. These entries must be made 
and kept by medical personnel with a business duty to 
do so. The information imparted to the entrant ordinarily 
must have been conveyed by a person under a business 
duty to do so. To the extent information in the medical 
record is received from participants outside the chain of 
the business duty to make the record, thereby constituting 
“double hearsay,” another exception to the hearsay rule, 
and a different declarant, will need to be found.  ■
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Years ago, the practice of law was, perhaps, the only 
professional practice in which its practitioners 
were prohibited from realizing financial value 

from all of the decades of hard work they put into their 
careers. Attorneys who attempted to sell their practices 
were chided, or, worse, disciplined, and reminded that 
their clients were not chattel to be bought and sold. In 
1945 the American Bar Association (ABA) Committee 
on Professional Ethics and Grievances issued Opinion 
266, stating that “purchase of the practice and good will 
of a deceased lawyer by another lawyer not his partner 
and the payment therefor to his estate measured by a 
percentage of the fees, gross or net, subsequently paid 
by his former clients, violates Canon 34, and may violate 
Canons 37 and 27 [of the Model Rules].”1 In practice, this 
rule worked to discriminate against solo and small firm 
practitioners who did not have partners to whom they 
could turn to sell their ownership interests.

This did not mean that the selling of law practices 
did not occur. Lawyers have been trained to strategize 
creative solutions for their clients’ dilemmas, so certainly 
the same thinking was applied to the sale of their own 
assets.2 One popular way to exit a practice without rais-
ing ethical red flags was the use of “of counsel” relation-
ships.3 A new attorney would join the practice, and, after 
a set period of time, the retiring attorney would become 
“of counsel” to the firm, later quietly withdrawing from 
practice entirely and allowing the new attorney to keep 
the firm name and goodwill.4

In 1990, however, this changed with the ABA’s adop-
tion of Model Rule 1.17. Model Rule 1.17 permitted 
the sale of law practices and addressed the disparity 

between succession options available to solo/small and 
larger firm practitioners. Now, more than 20 years later, 
nearly every state has adopted some variation of the 
Model Rule.5 Attorneys, their estates, and their represen-
tatives are now permitted to sell not only the tangible 
firm assets but also the intangibles, including their book 
of business and their goodwill. The time for this change 
could not be better.

Many do think it is a dark time to be in the business of 
law. Average salaries are declining; half of recent law school 
grads carry a debt load of $100,000 or more;6 and law school 
applications are decreasing. Also, the market is witnessing 
the emergence of non-traditional service providers (e.g., 
LegalZoom). Sadly, suicides by lawyers are at epidemic 
levels. In fact, a prudent, risk-adverse person might think to 
stay away from the legal profession altogether.

Many causes for the distress in the U.S. legal market 
exist, which began an unprecedented downturn in late 
2008, but, after all the numbers are crunched, it comes 
down to supply and demand. The demand growth 
for legal services, according to Thomson Reuters, was  
-1.1% in 2013, while the number of lawyers grew by 
around 1%.7 Law firm growth in the boom years prior to 
the recession created an unsustainable economic model 
where firms increased their rates 6%–8% per year with  
little regard for what was going on in the broader econ-
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failing to do so. Part 1 focuses on succession planning and 
some relevant ethical considerations. 

The Risks of Retiring or Leaving a Law Practice 
Without a Succession Plan
There is a saying, “Lawyers don’t retire, they just die at 
their desks.” Although meant to be amusing, the reality 
is all too worrisome and realistic. When an attorney is 
suddenly unable to practice, duties to his or her clients do 
not abruptly end; rather, the attorney, or his or her estate 
in certain circumstances, continues to owe clients moral, 
ethical, and legal duties.11 In addition, the burden placed 
on an attorney’s estate and/or family in such situations 
can be immense. 

Moreover, in the event of an attorney’s untimely death 
or a guardianship, the practice becomes an asset12 of the 
estate, which can be sold to benefit the estate. However, 
without a succession plan in place, such an asset is more 
of a burden than a financial blessing as doing even simple 
tasks, such as accessing the firm’s operating account, may 
require court intervention. Thus, all attorneys should 
begin to develop a crisis plan, including appointing 
another attorney beforehand to handle cases in the event 
of illness, disability or death.13

The ABA Formal Opinion 92-369 urged all counsel to 
prepare such a crisis strategy, stating:

To fulfill the obligation to protect clients and property, 
a lawyer should prepare a future plan providing 
for the maintenance and protection of those client 
interests in the event of the lawyer’s death. Such a 
plan should, at a minimum, include the designation 
of another lawyer who would have the authority to 
review the client files and make determinations as to 
which files need immediate attention, and who would 
notify the clients of their lawyer’s death.14

Even if you are not considering retiring, in addition to 
developing a crisis plan, the considerations of maximizing 
your law practice’s assets and value, evaluating its total 
worth, and finding purchasers are issues every attorney 
should begin to think about and plan for. As Winston 
Churchill once said, “[l]et our advance worrying become 
advance thinking and planning.” 

Ethical Rules and Considerations 
When formulating a succession strategy, attorneys 
must take into account their ethical, moral, and legal 
obligations to their clients. Most important, before 
beginning negotiations with potential buyers, attorneys 
must be aware of what they are actually permitted to 
sell as part of their practice. The answer may not only 
be dictated by the tangible aspects of the firm, such as 
its office space, equipment, etc., but also by the New 
York Rules of Professional Conduct (New York Rules). 
Applicable rules may include Rule 1.0(j), Rule 1.1, Rule 
1.16, Rule 1.17, Rule 1.6, and Rule 1.9. 

omy. During this same period, the national inflation rate 
grew by only 4% per year.

However, what if this great economic disruption in 
the legal industry is not the beginning of the end for the 
practice of law – but a new beginning, a renaissance? As 
with any renaissance, it all starts with providing a new 
perspective.

New York State contributes approximately 20%, or 
roughly $40 billion, to the $200 billion market for legal 
services in the United States. A commission appointed 
by then Chief Judge Judith S. Kaye to examine solo and 
small-firm practice reported in 2006 that 83.5% of the 
attorneys surveyed in New York were solo practitioners. 
An additional 14.7% were small-firm practitioners in 
offices of 10 or fewer attorneys.8 Over the next 10 years, 
approximately 400,000 attorneys nationwide will be turn-
ing 65 and looking toward retirement while the number 
of new law school graduates is estimated to be only 
45,000–50,000 per year.9

In New York alone last year, 166,317 attorneys main-
tained law licenses, with approximately 10,000 of those 
being newly admitted counsel. According to the National 
Center for Education Statistics, there are likely to be 
only 2,100 legal jobs per year for the foreseeable future 
in the state, resulting in a surplus of 8,000 new lawyers 
per year.10 Although at first it may seem that the forces 
of supply and demand at work will continue to weigh 
negatively on the future of the legal market, the number 
of lawyers turning 65 in New York over the next ten years 
could be close to 50,000. Today, entering retirement age 
doesn’t necessarily mean it’s time to retire; however, it 
certainly means it’s time to think about where the funds 
could be coming from when you do.

With one-third of the nation’s attorneys aged 65 
and older projected to retire in the next ten years, plus 
a large surplus of new lawyers, the time could not be 
riper to seize the golden opportunity. This might be the 
time to take advantage of the possibility to buy or sell 
a law practice. This would provide retiring attorneys 
with additional liquid assets for their retirement while 
also providing new attorneys with an established client 
base as well as operating assets. In short, a renaissance 
is coming for those who recognize and take advantage of the 
opportunity. 

This article discusses this opportunity, how attorneys 
can take advantage of it, as well as the disadvantages of 

As Winston Churchill 
once said, “[l]et our advance 
worrying become advance 

thinking and planning.”
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New York implemented Model Rule 1.17 on April 
1, 2009, with the following changes:

Does not adopt (a) or (b); Adds:  

(a) A lawyer retiring from a private practice of law; a 
law firm, one or more members of which are retiring from 
the private practice of law with the firm; or the personal 
representative of a deceased, disabled or missing lawyer, 
may sell a law practice, including goodwill, to one or more 
lawyers or law firms, who may purchase the practice. The 
seller and the buyer may agree on reasonable restrictions 
on the seller’s private practice of law, notwithstanding any 
other provision of these Rules. Retirement shall include the 
cessation of the private practice of law in the geographic 
area, that is, the county and city and any county or city 
contiguous thereto, in which the practice to be sold has 
been conducted. 

(b) Confidential information. 

(1) With respect to each matter subject to the contem-
plated sale, the seller may provide prospective buyers with 
any information not protected as confidential information 
under Rule 1.6. 

(2) Notwithstanding Rule 1.6, the seller may provide 
the prospective buyer with information as to individual 
clients: (i) concerning the identity of the client, except as 
provided in paragraph (b)(6); (ii) concerning the status and 
general nature of the matter; (iii) available in public court 
files; and (iv) concerning the financial terms of the client-
lawyer relationship and the payment status of the client’s 
account. 

(3) Prior to making any disclosure of confidential infor-
mation that may be permitted under paragraph (b)(2), the 
seller shall provide the prospective buyer with information 
regarding the matters involved in the proposed sale suffi-
cient to enable the prospective buyer to determine whether 
any conflicts of interest exist. Where sufficient information 
cannot be disclosed without revealing client confidential 
information, the seller may make the disclosures neces-
sary for the prospective buyer to determine whether any 
conflict of interest exists, subject to paragraph (b)(6). If the 
prospective buyer determines that conflicts of interest exist 
prior to reviewing the information, or determines during 
the course of review that a conflict of interest exists, the 
prospective buyer shall not review or continue to review 
the information unless the seller shall have obtained the 
consent of the client in accordance with Rule 1.6(a)(1). 

(4) Prospective buyers shall maintain the confidentiality 
of and shall not use any client information received in con-
nection with the proposed sale in the same manner and to 
the same extent as if the prospective buyers represented 
the client. 

Rule 1.17

(5) Absent the consent of the client after full disclo-
sure, a seller shall not provide a prospective buyer with 
information if doing so would cause a violation of the 
attorney-client privilege. 

(6) If the seller has reason to believe that the identity 
of the client or the fact of the representation itself con-
stitutes confidential information in the circumstances, the 
seller may not provide such information to a prospective 
buyer without first advising the client of the identity of 
the prospective buyer and obtaining the client’s consent 
to the proposed disclosure. 

(c) is roughly equivalent to MR but with significant 
changes in wording (although (c)(1) is the same as MR 
(d)(2)): 

(c) Written notice of the sale shall be given jointly 
by the seller and the buyer to each of the seller’s 
clients and shall include information regarding:

(1) the client’s right to retain other counsel or to take 
possession of the file; 

(2) the fact that the client’s consent to the transfer of 
the client’s file or matter to the buyer will be presumed 
if the client does not take any action or otherwise object 
within 90 days of the sending of the notice, subject to 
any court rule or statute requiring express approval by 
the client or a court; 

(3) the fact that agreements between the seller and 
the seller’s clients as to fees will be honored by the buyer; 

(4) proposed fee increases, if any, permitted under 
paragraph (e); and 

(5) the identity and background of the buyer or buy-
ers, including principal office address, bar admissions, 
number of years in practice in New York State, whether 
the buyer has ever been disciplined for professional mis-
conduct or convicted of a crime, and whether the buyer 
currently intends to resell the practice. 

Adds (d): 

(d) When the buyer’s representation of a client of the 
seller would give rise to a waivable conflict of interest, 
the buyer shall not undertake such representation unless 
the necessary waiver or waivers have been obtained in 
writing. 

(e) is equivalent to MR (c) but changes language 
significantly: 

(e) The fee charged a client by the buyer shall not be 
increased by reason of the sale, unless permitted by a 
retainer agreement with the client or otherwise specifi-
cally agreed to by the client.
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More ethical and professional responsibility issues 
must be taken into account, including the competency of 
the purchasing attorney and due diligence of both par-
ties, discussed in part 2 of this article.  ■

1. See Dennis A. Rendleman, The Evolving Ethics of Selling a Law Practice, 29 
GPSolo 4 (2012).

2. See, e.g., Geffen v. Moss, 53 Cal. App. 3d 215, 125 Cal. Rptr. 687 (2d Dist. 
1976) (where a retiring attorney and purchaser structured a sales agreement 
for the practice’s physical assets that also prohibited the retiring attorney 
from practicing in the area of the sale and required him to encourage clients 
to use the services of the purchasing attorney).

3. ABA Ethics Opinion 90-357 offers four definitions of the “of counsel” 
relationship: (1) part-time practitioners who practice in association with a 
firm but on a different basis than the mainstream lawyers of the firm; (2) 
retired partners of the firm who remain associated with the firm and available 
for occasional consultation; (3) lawyers who are probationary partners to be; 
and (4) a permanent status in between those of partner and associate lacking 
an expectation of likely promotion to full partner status. 

4. See Rendleman, supra, note 1.

5. New York adopted its own version of Model Rule 1.17 (see sidebar). For a 
comparative chart of which states have or have not adopted ABA Model Rule 
1.17 or variations thereof, see ABA CPR Policy Implementation Committee, 
on Committee Variations of the ABA Model Rules of Professional Conduct 
Rule 1.17: Sale of Law Practice, Feb. 6, 2014, http://www.americanbar.org/
content/dam/aba/administrative/professional_responsibility/mrpc_1_17.
authcheckdam.pdf (last visited Apr. 7, 2014).
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10. Id.
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must return client property and funds); Rule 1.6 (providing that attorneys 
must protect client confidential information).

12. A practice may also include liabilities that would pass to the estate, such 
as a malpractice claim.

13. For more information on preparing a crisis plan and sample forms, see 
Planning Ahead: Establish An Advanced Exit Plan to Protect Your Clients’ Interests 
in the Event of Your Disability, Retirement or Death, N.Y. State Bar Ass’n Comm. 
on Practice Continuity (2005). 
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ABA%20FORMAL%20OPINION%2092-369.pdf.

15. Rule 1.17(a); Comment [1] to Rule 1.17.

16. Comment [2] to Rule 1.17.

17. Comment [6] to Rule 1.17.
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The sale of a law practice is expressly governed by 
Rule 1.17, which permits retiring attorneys to sell their 
law practice, including goodwill, to one or more lawyers 
or law firms with the warning that “[t]he practice of law 
is a profession, not merely a business. Clients are not 
commodities that can be purchased and sold at will.”15

Unlike some jurisdictions, the New York Rules do 
not permit attorneys to sell practice areas or portions 
of their practice. Rather, Comment [6] to Rule 1.17(a) 
notes the requirement that all of the private practice 
be sold is satisfied only if the seller makes the entire 
practice available for sale.16 The policy behind this 
requirement is to protect those clients whose matters are 
less lucrative and who thus may find it difficult to secure 
other counsel if a sale were limited to substantial fee-
generating matters.17

One question many attorneys have during succession 
planning is what confidential information can and should 
be provided to a potential purchaser of the practice in 
light of attorney-client privilege, confidences and secrets. 
Rule 1.17(b) address this, providing that notwithstanding 
attorney/client privilege, the seller may disclose to the 
prospective buyer information regarding individual 
clients. This includes the identity of the client, the status 
and general nature of the client matter, public court filing 
information, and the financial terms of the attorney/client 
relationship and payment status of the client’s account.18 
This does not mean a seller has the right to inspect each 
case in-depth as Rule 1.17 continues to require sellers 
to restrict access to specific, matter-related information 
that may be otherwise protected by the attorney-client 
privilege unless client consent is expressly granted.19

An additional concern is fee sharing. Rule 1.5 provides 
that “[a] lawyer shall not make an agreement for, charge, 
or collect an illegal fee or expense.”20

For attorneys who choose to follow an earn-out method 
of law firm valuation, the structure must be carefully 
considered to avoid any fee-sharing violations. When the 
retiring attorney relinquishes his license to practice, such 
arrangement may further implicate improper referral 
problems. 

Rule 1.17 also requires the seller and buyer to jointly 
provide written notice to the clients in the seller’s book 
of business, notifying them of the sale, and their right to 
retain other counsel or take possession of their file. They 
are also told consent to the transfer will be presumed if no 
objection is received within 90 days of their receipt of the 
notice, fee information and the identity and background 
of the purchaser.21 If a client cannot be located, a court 
order approving the transfer of a file may be required.

Buyers may have additional duties to the practice after 
the sale, such as maintaining copies of all retainer and 
compensation agreements, bills, and invoice payments, 
and operating account banking records (seven years);22 
conflicts check systems;23 original wills and property 
documents (indefinitely);24 and trust fund obligations.25 
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The task of transactional attorneys 
is to place commercial litigators 
on the endangered species list 

by preparing well-thought-out, well-
written contracts. That mandate gen-
erated this article, because the option 
– certainly one of the most, if not the 
most, important and valuable of com-
mercial instruments – is frequently not 
given the attention it requires in private 
transactions. This neglect may well be 
due to the fact that in private transac-
tions the option, like the right to buy 
leased equipment or a right of first 
refusal, is often a sideshow to the main 
event: the primary, underlying deal.

Unlike a contract written to address 
a negotiated transaction about to take 
place for which the terms have been 
agreed, the option addresses a transac-
tion that might occur sometime in the 
future. Nevertheless, the attorney must, 
with the client, anticipate all aspects of 
that possible future transaction and deal 
with all of those aspects in the option 
agreement as if the subject of the option 
were a transaction about to take place.

Options to Buy or Lease  
a Physical Asset
Thus, for example, if the option is to 
buy equipment, the option must con-
tain the entire contract to purchase 
that equipment: specifications for the 
equipment, delivery terms, price, pay-
ment terms, warranties, and every 
other term of the purchase all the 
way to governing law. If the contract 
includes deferred payment terms with 
the seller taking a security interest in 
the equipment, then the entire text 
of the security agreement must be 

included as an exhibit to the option 
agreement. And if the buyer is to issue 
its promissory note to evidence the 
debt and the payment terms, that note 
must also be added as an exhibit to the 
option agreement.

If any blank spaces, such as dates, must 
be completed when the option is exer-
cised, the option agreement must specify 
how to complete those blank spaces. Their 
completion must be purely mechanical. 
Nothing must be left to discussion.

The same rules apply to a lease: 
the entire lease agreement must be 
attached as an exhibit to the option 
agreement, with any blank spaces to be 
completed mechanically as specified in 
the option agreement.

Failure to adhere to this mandate 
by leaving terms of the underlying 
transaction incomplete can create an 
arena of dispute and litigation, all to 
the benefit of none other than commer-
cial litigators. For example, witness the 
allegations in a complaint filed in the 
New York State Supreme Court involv-
ing an option to purchase real estate in 
Manhattan. The option in question was 
written by two well-known New York 
law firms. The complaint stated:

Pursuant to the Agreement, if 
[Plaintiff] exercised the option on 
or before January 31, 1995, then 
[Plaintiff] and [Defendant] were to 
enter into a definitive Contract of 
Sale of the Premises . . . for the sum 
of $18,000,000 . . . [with] a deposit in 
the sum of $1,800,000. The Agree-
ment expressly provided that the 
Contract of Sale was to be “reason-
ably satisfactory to [Plaintiff] and its 
counsel.”(emphasis supplied)
Prior to January 1, 1995, [Plaintiff] 
attempted to exercise the option 
under the Agreement and advised 
defendant that it was ready, willing 
and able to enter into a contract of 
sale and make the required deposit.

[Defendant], in response to [Plain-
tiff’s] exercise of its option, proposed 
a contract of sale that contained terms 
that were not reasonably satisfactory 
to [Plaintiff] and its counsel. Among 
other things, [Defendant’s] proposed 
contract (i) would have required . . . 
(emphasis supplied)

. . . , and straight on ‘til morning. 
(Apart from containing the entire con-
tract of sale, the option should have 
required that the notice of exercise be 
accompanied by the down payment.)

To state just the basic terms of the 
underlying transaction and how and 
when an option may be exercised is to 
design a playground of litigation. The 
option must not leave to future nego-
tiation any term of the sale, lease, or 
other transaction. The option must con-
tain the entire contract for the sale, for 
the lease, or for the other transaction.

Rights of First Refusal
This mandate of comprehensive speci-
ficity applies equally to rights of first 
refusal, but, because of the nature of 
those rights, certain adjustments are 
necessary. Too often contracts only 
state that a party will have “a right of 
first refusal,” nothing more.

Alone, the term right of first refusal 
means little, if anything. As the allega-
tions in the complaint cited above bear 
painful witness, the term “right of first 
refusal,” by itself, is an invitation to 
dispute and to litigation.

To operate properly, a right of first 
refusal must be written along the lines 
set forth below. It is not even necessary 
to use the term right of first refusal:

1. Before the Seller may sell an item, 
the Seller must first offer the 
option holder the right to pur-
chase the item on specified terms, 
all as set forth in a proposed 
contract of sale.

2. The option holder then has a 
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stated period to elect to buy the 
item on those terms.

3. If the option holder elects not to 
buy the item, then the Seller may 
sell the item elsewhere on those 
same terms within a specified 
period.

4. If the terms are changed within 
that specified period, the Seller 
must then offer the option holder 
the right to purchase the item on 
the new terms under the forego-
ing procedures.

5. If the Seller does not sell the item 
within the allotted time on the 
required terms, then the Seller may 
not sell the item without first offer-
ing it again to the option holder on 
specified terms (old or new) under 
the foregoing procedures.

One additional comment on the 
right of first refusal: When restric-
tions on the sale or transfer of an asset 
require a bona fide offer, it is essential 
that the offer meet certain require-
ments so that it does not frustrate a 
right of first refusal with features that 
the optionee cannot match.

A bona fide offer to purchase should 
require an all-cash purchase price pay-
able within a short, specified period 
without any collateral securing payment 
of that purchase price. These require-
ments eliminate types of payment (such 
as shares in a company or some other 
asset) and types of collateral to which 
the optionee might not have access.

That’s right: Rights of first refusal 
can be a pain in an area located about 
midway between the heel and the back 
of the head. Clients like to receive them 
but beware of giving them because the 
very procedures required to make a 
right of first refusal work properly can 
frustrate a sale or a marketing effort. 
And the fact that a first-refusal right-
holder can commandeer the transac-
tion may well discourage a prospective 
buyer from playing the game.

Shareholder Arrangements:  
The Non-Agreement Option
A common feature of privately held 
corporations is the right of first refusal. 
This right has a dual personality in 
the corporate context: (1) preemptive 

rights in favor of the shareholders 
when the corporation, itself, issues 
additional shares; and (2) rights of 
first refusal in favor of the other share-
holders when one of the shareholders 
wishes to sell all or some of its shares.

Preemptive rights generally reside 
in the state’s corporation law or in the 
articles or certificate of incorporation. 
New York’s corporation law provides 
that shareholders do not have pre-
emptive rights “except as otherwise 
expressly provided in the certificate of 
incorporation.”1 Thus, in New York, 
preemptive rights should never be 
recorded in a shareholder agreement 
lest they run the risk of being declared 
invalid. They must reside in the certifi-
cate of incorporation.

On the other hand, rights of first 
refusal pertaining to the sale of shares 
by a shareholder – together with pro-
visions dealing with voting rights 
pertaining to matters such as repre-
sentation on the board, shareholder 
approvals, and control – are commonly 
housed in shareholder agreements. The 
danger, though, with a shareholder 
agreement is that its provisions are sub-
ject to challenge because of an alleged 
default. Therefore, as an alternative, 
attorneys should borrow a page from 
the preemptive-rights mandate of New 
York’s corporation law and consider a 
different home for these shareholder 
arrangements – not an agreement, but, 
instead, the company’s constitution: its 
certificate of incorporation.

Placing these provisions in the 
company’s certificate of incorporation 
eliminates the risk of challenge based 
on default. Under this solution, the 
delineation of voting rights and con-
trol are handled by different classes of 
stock. Each class would have its own 
right to elect members to the board. 
And matters requiring director and 
shareholder approval would be deter-
mined in accordance with the wishes 
of the parties – in some cases by class 
vote at each level, and in other cases, 
without regard to a class vote.

Both preemptive rights and rights of 
first refusal pertaining to these shares 
must respect the sanctity of each class. 
So, for example:

1. In the case of preemptive rights 
and rights of first refusal, holders 
of the shares of the class being 
offered would have first priority. 
Only if none of the sharehold-
ers of that class exercise options 
would shareholders of the other 
class or classes have a right to 
purchase the offered shares.

2. In the case of rights of first 
refusal, the corporation as well 
as the other shareholders would 
have the right to purchase. Only 
if the corporation does not or 
cannot exercise its option2 would 
shareholders have the right to 
purchase the offered shares. And, 
then, as in item (1) above, only 
if none of the shareholders of 
the offered class exercise options 
would shareholders of the other 
class or classes have a right to 
purchase the shares.

3. Shareholders would be required 
to exercise their options only with 
respect to all – not some – of the 
offered shares; and if more than 
one eligible shareholder exercise 
options, then (a) in the case of 
shareholders of the offered class, 
the shares would be allocated 
among the purchasers in propor-
tion to their respective sharehold-
ings of that class; and (b) in the 
case of shareholders of other 
classes exercising their rights 
to purchase, the offered shares 
would be allocated among them 
in proportion to their respective 
shareholdings in the company.

As observed at the opening of this 
article, the option is one of the most 
– if not the most – important and valu-
able commercial instruments. Even as 
an adjunct to another transaction, the 
option requires careful, diligent atten-
tion lest that value be lost in a jungle 
of litigation.3 ■

1. N.Y. Business Corporation Law § 622(b)(2) (BCL).

2.  A corporation may not purchase its own 
shares “if the corporation is then insolvent or 
would thereby be made insolvent.” BCL § 513(a).

3. For forms on the types of options treated in 
this article as well as others, see Chapters 8, 8B and 
12 of Commercial Agreements: A Lawyer’s Guide to 
Drafting and Negotiating, West 2014.
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The Attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses  
printed below, as well as additional  
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

To the Forum:
I am an associate at a firm that has 
maintained a long-standing client rela-
tionship with a professional sports 
league (the League). Recently, the 
League suspended one of its star play-
ers (DD) for two years as a result of an 
incident where he assaulted his fiancée 
in a hotel elevator and rendered her 
unconscious. The player has since filed 
a legal action against the League in 
federal court alleging that the League’s 
suspension of him was arbitrary and 
capricious under the League’s personal 
conduct policy in light of the fact that 
the League had previously rendered a 
monetary fine against DD based upon 
the incident in question which had 
been documented in a surveillance 
video showing DD pulling his uncon-
scious fiancée out of the elevator but 
not the actual assault.

Earlier this year, I participated in a 
call along with my supervising partner 
(SP), the League’s assistant general 
counsel (the AGC), the League’s Gen-
eral Counsel (the GC) and another 
League executive. During the call, the 
GC advised us of the incident and 
when SP asked if the incident was 
recorded, the GC quickly responded 
that it was in possession of the subject 
video. My first thought upon hear-
ing this information was to find out 
if other videotapes of the incident 
existed. I wrote those thoughts on a 
notepad and showed them to SP who 
quickly waved me off during the call. 
After the conclusion of the call, SP 
chided me and demanded that I never 
make such inquiry of the client again. 

A few weeks later, I ran into the 
AGC at a client event. He pulled me 
aside and informed me that although 
the GC told my firm that only one 
videotape of the incident existed, the 
League in fact had another tape in 
its possession showing the entirety of 
the incident (including DD physically 
assaulting his fiancée) but he indicated 
that he was directed not to ever dis-
cuss the existence of the second tape 
because of the public relations fallout 
that would almost certainly ensue if 
the full video ended up in the public 

realm as well as the potential legal 
ramifications for the League.

My firm is preparing to defend 
DD’s lawsuit, which will almost cer-
tainly include depositions of League 
executives. I have been told that the 
plan is to take the position that the 
only videotape in existence was the 
one that was disclosed to the public. 
What if I told you that I know this 
information to be false? What are my 
professional responsibilities? Is there 
a “reporting up” requirement? With 
regard to how the SP handled his 
fact gathering, was he obligated to 
fully probe the League’s GC as to his 
knowledge of the existence of any 
and all evidence relevant to the inci-
dent? Finally, if it is later determined 
that SP knowingly failed to make the 
proper inquiries so as to avoid learning 
damaging information, could my firm 
be disqualified from representing the 
League in the lawsuit brought by DD 
or possibly sanctioned?

Sincerely,
Tim Troubled

Dear Tim Troubled:
Your question first asks us to address 
the professional obligations that arise 
when an attorney learns that a client 
intends to present false information to 
opposing counsel and/or a tribunal. 
Rule 4.1 of the New York Rules of 
Professional Conduct (the RPC) tells 
us that “[i]n the course of representing 
a client, a lawyer shall not knowingly 
make a false statement of fact or law 
to a third person” (emphasis added). 
Rule 3.4 which requires that attorneys 
act with fairness and candor when 
dealing with an opposing party and 
their counsel is also applicable.

In Rule 3.4, subparagraph (a)(1) 
states that “a lawyer shall not . . . sup-
press any evidence that the lawyer 
or the client has a legal obligation to 
reveal or produce.”

Subparagraph (a)(4) requires that 
“a lawyer shall not . . . knowingly use 
perjured testimony or false evidence” 
(emphasis added).

Subparagraph (a)(6) requires that 
“a lawyer shall not knowingly engage 

in other illegal conduct or conduct 
contrary to these Rules” (emphasis 
added).

In addition, Rule 3.3 governs your 
obligations to the court. Rule 3.3(a)(1) 
states that “[a] lawyer shall not know-
ingly . . . make a false statement of fact 
or law to a tribunal or fail to correct a 
false statement of material fact or law 
previously made to the tribunal by 
the lawyer.” In addition, Rule 3.3(a)(3) 
requires that 

[a] lawyer shall not knowingly . . . 
offer or use evidence that the law-
yer knows to be false. If a lawyer, 
the lawyer’s client, or a witness 
called by the lawyer has offered 
material evidence and the lawyer 
comes to know of its falsity, the 
lawyer shall take reasonable reme-
dial measures, including, if neces-
sary, disclosure to the tribunal . . . 
The key words used in the afore-

mentioned sections of the RPC are 
“know” and “knowingly.” Comment 
[8] to Rule 3.3 states that “[t]he prohi-
bition against offering or using false 
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the decision of the New York Court of 
Appeals in Wieder v. Skala, 80 N.Y.2d 
628 (1992), which holds that firing an 
attorney for reporting misconduct of a 
fellow attorney employed at the same 
firm violates public policy. See Simon’s 
New York Rules of Professional Con-
duct Annotated at 1840 (2014 ed.). 
Indeed, the Court of Appeals took a 
strong position in Wieder by articulat-
ing the need to protect those reporting 
misconduct to the appropriate disci-
plinary authorities. However, the dis-
ciplinary committees should not be 
the only ones enforcing potential mis-
conduct. At a minimum, we hope that 
your firm has in place internal policies 
to handle reporting situations like the 
one you described involving SP. By 
having such policies in place, the firm 
can protect itself from potential expo-
sure resulting from acts of misconduct 
by its attorneys and, at the same time, 
provide a mechanism allowing for the 
firm’s attorneys to comply with their 
ethical obligations. 

As to your last inquiry, the conse-
quences stemming from SP’s conduct 
would more likely result in sanctions 
rather than the disqualification of your 
firm under Part 130, which we have 
discussed at length in prior Forums.

If your firm does intend to move 
forward in the litigation with DD and 
continues to push the position that only 
one video exists, this could be deemed 
frivolous conduct since false, material 
factual statements are being asserted in 
the case you have described.

There is no doubt that you are in 
a precarious situation. It is therefore 
important to acknowledge that both 
you and the attorneys at your firm 
must comply with all ethical obliga-
tions, especially when confronted with 
the scenario discussed here. 

Sincerely,
The Forum by
Vincent J. Syracuse, Esq. 
(syracuse@thsh.com), 
Matthew R. Maron, Esq.
(maron@thsh.com) and
Maryann C. Stallone, Esq.
(stallone@thsh.com) 
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP

yer’s honesty, trustworthiness or 
fitness as a lawyer shall report such 
knowledge to a tribunal or other 
authority empowered to investi-
gate or act upon such violation.

Id.
Whether SP’s behavior requires 

“reporting up” under Rule 8.3(a) can-
not be answered without further addi-
tional information. Have you told SP 
what the AGC revealed to you about 
the existence of a second videotape? If 
so, how did he react? Did he tell you 
to ignore what you were told by the 
AGC? All of these questions must be 
answered before we can know whether 
SP should be reported for alleged mis-
conduct. Again, the critical issue is 
whether SP has knowledge of the second 
video tape, and nevertheless intends to 
make false representations to opposing 
counsel and/or the tribunal.

With respect to how SP handled his 
fact gathering from the client, we note 
that Rule 1.3(a) provides that “[a] law-
yer shall act with reasonable diligence 
. . . in representing a client.” In addi-
tion, SP should also have been guided 
by competency requirements for attor-
neys as set forth in Rule 1.1(a), which 
requires that “[c]ompentent represen-
tation requires the legal knowledge, 
skill, thoroughness and preparation 
reasonably necessary for the represen-
tation.” We believe that compliance 
with both of these ethical obligations 
would require SP to have conducted a 
more diligent and thorough fact gath-
ering in his communications with the 
GC.

SP should not have prevented you 
from making a proper inquiry as to 
the relevant events as it could subject 
him to discipline under Rule 3.4(a) 
and Rule 4.1. If it is later determined 
that SP knowingly prevented you from 
making a further inquiry from the cli-
ent because he was afraid of what the 
client would say, then he would have 
likely breached an ethical obligation 
and should be reported pursuant to 
Rule 8.3(a). 

One thing that should be remem-
bered is that retaliation by law firms 
against lawyer-employees is not per-
mitted and we call your attention to 

evidence applies only if the lawyer 
knows that the evidence is false” (empha-
sis added) and that “[a] lawyer’s rea-
sonable belief that evidence is false 
does not preclude its presentation to 
the trier of fact.” 

Generally speaking, lawyers are 
permitted to rely on a client’s recitation 
of the facts and do not have a duty to 
second-guess or independently verify 
what their clients tell them, an issue 
which we covered in a previous Forum. 
See Vincent J. Syracuse and Matthew R, 
Maron, Attorney Professionalism Forum, 
New York State Bar Association Jour-
nal, July/August 2012, Vol. 84, No. 6. 
In fact, even if a lawyer has doubts 
about the veracity of a client’s version 
of the relevant facts, so long as a law-
yer’s investigation of the facts does not 
conclusively demonstrate that what 
the client is saying is false or fraudu-
lent, a lawyer is permitted to accept 
the client’s word. Put another way, 
attorneys are not required to be the 
judges of their clients’ positions. Id.; see 
also Lawrence J. Vilardo and Vincent E. 
Doyle III, Where Did the Zeal Go?, Liti-
gation, American Bar Association, Fall 
2011, Vol. 38, No. 1.

These principles do not necessarily 
create a “safe haven” for you. In the 
circumstances that you have described, 
the fact that you have apparently 
become aware that the League has 
possession of a second video and, nev-
ertheless, wants to take the position 
that the original video disclosed to 
the public was the only one in exis-
tence, could place you in violation of 
Rule 4.1 and any one of subsections 
(1), (4) or (6) of Rule 3.4(a). Moreover, 
your knowledge of the existence of the 
second video tape requires full compli-
ance with subsections (1) and (3) of 
Rule 3.3(a) in order to avoid an ethical 
violation.

Your next question asks if there is a 
“reporting up” requirement if you see 
another lawyer committing an act in 
violation of the ethical rules. 

Rule 8.3(a) states that
[a] lawyer who knows that another 
lawyer has committed a violation 
of the [RPC] that raises a sub-
stantial question as to that law-
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My boss has instructed me to tell 
Client that its other lawyer is mistaken 
and has no feel for this very special-
ized industry; and, given our firm’s 
reputation, that might well be the end 
of the matter. But that will not be the 
end of the matter for me. I am not com-
fortable giving advice that I honestly 
believe to be wrong or in participating 
in what appears to me to be a cover-up. 
I have three questions:

1. May or must I tell Client my 
opinion, regardless of the direc-
tive from my senior partner?

2. Is Client within its rights in pro-
hibiting our firm from disclosing 
to others the fact that someone 
has concluded that X is permissi-
ble (regardless of what we advise 
Client)?

3. If I leave my firm, may I disclose 
this sordid mess at least to justify 
why I am leaving or why I have 
changed my views, or am I bound 
to respect the firm’s confidences 
even if they constitute, in my 
judgment, intentional malprac-
tice?

Sincerely,
Painted Into a Corner

My boss (whose name is on our 
firm’s door) cannot find a hole in the 
newcomer’s analysis but yet still insists 
that “we have our story and we are 
sticking to it.” I am not sure whether 
he concedes that he has been wrong or 
refuses to consider that possibility, but 
his main concern is that our firm and 
those whom we have advised have too 
much invested in the status quo to con-
sider a change. He points out that all 
the leading industry players have been 
able to operate successfully (though at 
some additional cost) without doing X, 
so there is little to gain in our telling 
everyone that we have been wrong all 
along. On the other hand, if we say yes 
only to Client, it will gain an unfair 
advantage over the others and when 
word inevitably gets out we will look 
silly (or worse) and may lose a lot of 
business. 

To complicate matters, Client insists 
that the reasoning that it and the new 
guy on the block have adduced in 
support of X is their proprietary infor-
mation, insofar as it represents an 
ability to do something lucrative that 
the rest of the market has missed. Cli-
ent has prohibited us from disclosing 
that anyone believes that X is permis-
sible.

I am a mid-level partner in a firm 
that is considered the leader in advis-
ing a particular industry. Across the 
relevant practice areas, the law as it 
applies to this industry is unsettled 
and developing, so our activity calls 
for a lot of judgment. Clients often 
rely on our advice almost as if our 
judgments were the law . . . which, of 
course, they are not, and that is the nub 
of my problem.

In particular, based on our long-
standing advice and the strength of our 
firm’s reputation, no one in the indus-
try engages in a particular practice I 
will call “X.” Last week, a new entrant 
to the industry (Client) asked about 
“X,” and when I gave the stock “no” 
answer, Client handed me a research 
paper written by another lawyer who 
has never had contact with this par-
ticular industry. I read the paper with 
some skepticism and discovered, to 
my surprise, that it utterly demolishes 
our long-held position and proves, 
conclusively in my judgment, that X is 
permissible.
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So, You Want to Be an Adjunct Law Professor? The Processes, Perils, and 
Potential, Lemmer, C.; Robak, M.,  July-Aug. 2014, p. 10

Targeting: The Secret of Effective Business Development, Greenwald, C.,   
 Oct. 2014, p. 20

Volunteerism and Transition, Feerick, J.; Thaler, J.,   Jan. 2014, p. 12

War Stories From New York Courts, Schwab, H.,   Oct. 2014, p. 33

Water’s Fine, The, Jump Right In! A Personal History, Sinsheimer, W.,   
 Jan 2014, p. 16

What, Me Retire? Encore Careers for Lawyers, Freidman, S.,   
 Jan. 2014, p. 24

What’s in Your Transition Toolbox? 15 Essential Tools for an Effective 
Move Forward, Gewirtz, A.,   Jan. 2014, p. 38

Legal Writing

Drafting New York Civil-Litigation Documents: Part XXIX — Disclosure 
Motions Continued, Lebovits, G.,   Jan. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXX — Subpoenas, 
Lebovits, G.,   Feb. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXI – Subpoenas 
Continued, Lebovits, G.,   Mar./Apr. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXII — Contempt 
Motions, Lebovits, G.,   May 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXIII — 
Contempt Motions Continued, Lebovits, G.,   June 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXIV—Contempt 
Motions Continued, Lebovits, G.,   July-Aug. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXV—Contempt 
Motions Continued, Lebovits, G.,   Sept. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXVI—Motions 
to Reargue and Renew, Lebovits, G.,   Oct. 2014, p. 64

Drafting New York Civil-Litigation Documents: Part XXXVII—Motions 
to Reargue and Renew Continued, Lebovits, G.,   Nov./Dec. 2014, p. 64

Writer’s Block: The Journal Peeks Behind the Column to Meet One of the 
Nation’s Most Trusted Legal-Writing Advisers: Gertrude Block, Card, S.,  
 July-Aug. 2014, p. 21

Real Property Law

RPL § 294-b: An Ineffective Law, Siris, M.,  Mar./Apr. 2014, p. 51

Tax Law

Tax Alert: Taxing Internet Transactions: Airbnb and the Sharing 
Economy, Dickerson, T.; Hinds-Radix, S.,   July-Aug. 2014, p. 49

Technology and the Law

Being Prepared When the Cloud Rolls In, Sulimani, N.,   Oct. 2014, p. 24

Facebook – The New Employment Battleground, Noe, M.,   
 June 2014, p. 10

Torts and Negligence

2013 Review of UM/UIM and SUM Law, Dachs, J.,   
 July-Aug. 2014, p. 28

Auqui v. Seven Thirty One Limited Partnership: An Update on 
Preclusion Issues in Work-Related Injury Cases, Kirk, R.; Teff, J.,   
 Mar./Apr. 2014, p. 33

If You Can’t Kill the Ump, Should You Sue? Legal Liability for Sports 
Referees, Wolin, M.; Lang, R.,   June 2014, p. 28

Individual Liability of Board Members After Fletcher v. The Dakota, Di 
Lorenzo, V.,   Feb. 2014, p. 46

Umpires Strike Back, The, Wolin, M.; Lang, R.,   Nov./Dec. 2014, p. 26

Trial Practice

Issues Involving Medical Records as Evidence at Trial, Curran, J.,   
 Nov./Dec. 2014, p. 36

Opening, Motion Argument, and Summation: A Walk in a Park or a 
Minefield?, Brunetti, J.,  Nov./Dec. 2014, p. 22

Trusts and Estates

Family Business and Positive Psychology: A New Planning Paradigm, 
Friedman, S.; Freidman, E.,   Jan. 2014, p. 44

Holographic Wills, From Fenders to iPhones, Sarlis, J.,   
 Nov./Dec. 2014, p. 10

Stay up-to-date on the latest news 
from the Association

www.twitter.com/nysba 
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INDEX TO AUTHORS 2014
Attea, Frederick G. 

Civil Procedure May 2014, p. 28
Berman, Mark A. 

Civil Procedure Feb. 2014, p. 31 
Consumer Law Oct. 2014, p. 38 
Technology and the Law Sept. 2014, p. 52

Block, Gertrude 
Legal Writing Jan.–May 2014

Brunetti, John J. 
Trial Practice Nov./Dec. 2014, p.36

Card, Skip 
Legal Writing July/Aug. 2014, p. 21

Curran, John M. 
Trial Practice Nov./Dec. 2014, p.

Curvino, Melissa  
Commercial Law July/Aug. 2014, p. 46

Dachs, Jonathan A.  
Torts and Negligence July/Aug. 2014, p. 28

Dickerson, Thomas A. 
Consumer Law Oct. 2014, p. 38 
Tax Law July/Aug. 2014, p. 49

Di Lorenzo, Vincent 
Real Property Feb. 2014, p. 46

Dowling, Donald C. Jr. 
International Law Mar./Apr. 2014, p. 40

Drymalski, Peter 
History May 2014, p. 10

Eckstein, Amyt M. 
Attorney Professionalism May 2014, p. 23

Feerick, John D. 
Law Practice Jan. 2014, p. 12

Flebus, Clara  
Commercial Law July/Aug. 2014, p. 42

Francis, Stacy 
Law Practice Jan. 2014, p. 27

Friedman, Eliza P. 
Trusts and Estate Jan. 2014, p. 44

Friedman, Scott E. 
Trusts and Estates Jan. 2014, p. 44

Friedman, Stephen J. 
Law Practice Jan. 2014, p. 24

Gallotta, Valeria Castanaro 
Attorney Professionalism May 2014, p. 23

Garrow, Carrie E. 
Family Law Mar./Apr. 2014, pp. 10, 26

Gewirtz, Amy 
Law Practice Jan. 2014, p. 38

Giacomo, Hon. William J. 
Evidence June 2014, p. 23

Goldberg, Jay 
Evidence May 2014, p. 44

Gonzalez, Hon. Lizbeth 
Family Law Mar./Apr. 2014, pp. 29, 31

Grande, Ignatius A. 
Technology and the Law Sept. 2014, p. 52

Greenwald, Carol Schiro 
Law Practice Jan. 2014, p. 34, Oct. 2014, p. 20

Hanna, Joseph M. 
Government and the Law Sept. 2014, p. 10

Hedges, Ronald J. 
Technology and the Law Sept. 2014, p. 52

Herne, Hon. Peter J. 
Family Law Mar./Apr. 2014, p. 22

Higgins, Patrick J. 
Law Practice June 2014, p. 19

Hinds-Radix, Sylvia O. 
Tax Law July/Aug. 2014, p. 49

Hollebeke, Michelle E. 
Family Law Mar./Apr. 2014, p. 26

Horowitz, David Paul 
Evidence Jan.–Nov./Dec. 2014

Huot, Alex S. 
Evidence May 2014, p. 44

Johnson, James A. 
Intellectual Property Sept. 2014, p. 37

Kamins, Barry 
Criminal Law Nov./Dec. 2014, p.30

Katz, Sharon 
Law Practice Jan. 2014, p. 31

Kewalramani, Devika 
Attorney Professionalism May 2014, p. 23 
Attorney Professionalism Oct. 2014, p. 28

Kirby, Kenneth R. 
Civil Procedure June 2014, p. 41

Kirk, Ralph M. 
Torts & Negligence Mar./Apr. 2014, p. 33

Kristal, Jill 
Law Practice Jan. 2014, p. 20

Kry, Robert K. 
International Law Sept. 2014, p. 40

Lang, Robert D. 
Arbitration/ADR Feb. 2014, p. 23 
Torts & Negligence June 2014, p. 28 
Torts & Negligence Nov./Dec. 2014, p.26

Lebovits, Gerald 
Legal Writing Jan.–Nov./Dec. 2014

Lemmer, Catherine A. 
Law Practice July/Aug. 2014, p. 10

Marks, Kelly E. 
Civil Procedure May 2014, p. 28

Maron, Matthew R. 
Attorney Professionalism Jan.–Nov./Dec. 2014

Minkowitz, Martin 
Civil Procedure June 2014, p. 37

Noe, Mary 
Technology and the Law June 2014, p. 10

O’Brien, Liam 
Commercial Law July/Aug. 2014, p. 46

Parrotta, Rossana 
Evidence Sept. 2014, p. 27

Robak, Michael J.  
Law Practice July/Aug. 2014, p. 10

Rosenthal, Lesley 
Civil Procedure June 2014, p. 37

Sarlis, Jim D. 
Trusts & Estates Nov./Dec. 2014, p. 10

Saxe, David B. 
Family Law July/Aug. 2014, p. 24

Scheinberg, Elliott 
Trial Practice May 2014, p. 35

Scheineman, Karl 
Civil Procedure Feb 2014, p. 31

Sheehan, Teige P. 
Intellectual Property Sept. 2014, p. 31

Siegel, David 
Courts Sept. 2014, p. 45

Sinsheimer, Warren J. 
Law Practice Jan. 2014, p. 16

Siris, Michael J. 
Real Property Law Mar./Apr. 2014, p. 51

Siviglia, Peter 
Commercial Law Feb 2014, p. 51 
Commercial Law Sept. 2014, p. 50 
Commercial Law Nov./Dec. 2014, p. 45 

Smith, Charles 
Health Law Feb. 2014, p. 18

Stallone, Maryann C. 
Attorney Professionalism Nov./Dec. 2014, p. 47

Syracuse, Vincent J. 
Attorney Professionalism Jan.–Nov./Dec. 2014

Teff, Justin S. 
Torts & Negligence Mar./Apr. 2014, p. 33

Thaler, Jessica 
Law Practice Jan. 2014, pp. 10, 12

Townsend, Hon. Sharon S. 
Family Law Mar./Apr. 2014, p. 31

Wasserstein, Nat 
Law Practice Oct. 2014, p. 10 
Law Practice Nov./Dec. 2014, p. 41

Weissglass, Jamie 
Evidence Sept. 2014, p. 27

Wiseman, Michael A. 
Civil Procedure June 2014, p. 37

Wolin, Marc T.  
Torts & Negligence June 2014, p. 28 
Torts & Negligence Nov./Dec. 2014, p. 26

Zilkha, Genan 
Intellectual Property Feb. 2014, p. 40

CONVERSE, CONNECT AND COLLABORATE
COMMUNITIES

To be an active part of NYSBA’s communities, you can 
interact through email, the web or your mobile device. 

Visit: http://communities.nysba.org. 
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NEW MEMBERS WELCOMED

FIRST DISTRICT
Zimra Payvand Ahdout
Chinyere Bunmi 

Ajanwachuku
Favziyah Amin Al-khalil
Danny Alicea
Ciana R. A. Allen
Carl Fredrik Sebastian 

Alsheimer
Malcolm Alastair Anderson
Yuuji Anderson
Julian L. Arato
Sho Awaya
John W. Bagwell
Christopher Joseph Baione
Emily Justine Balter
Christine Nini Anna 

Bannerman
Joshua Samuel Barton
Stefanie Ann Behler
Constantine Foti Benetos
Bryon James Benevento
Alison Esther Bensimon
Carina Bergal
Mellawi Berhane
Fred A. Bernstein
Corinne A. Beveridge
John Paul Bevilacqua
Kedar Sanjay Bhatia
Rongzhu Bian
Eric A Blank
Bridget Meta Blindert
Matthew Simon Blum
Casey Jill Blumenstein
Matthew Joseph Bobby
Brandon Keith Boffard
Lawrence Edward Bradford
Andrew Bradley Breidenbach
Elizabeth Eilleene Brenckman
Marsha Lena Bresner
Onya Uneice Brinson
Alix Shepard Brozman
Kyle Christopher Bruno
Elijah Patrick Bryson
Ryan D. Budhu
Nicholas M Buell
Ryan Joseph Buffkin
Diego Jose Bunster
Thomas Aulden Burcher
Benjamin Wiley Butterfield
Jonathan Christopher Byer
Timothy Sun Byon
Jason Steven Calderon
Michael Patrick Canavan
Roxane Cassehgari
Fernando Alfredo Castillo
Davide Cavazzana
Meera Chandramouli
Sana Chaudhry
Gvantsa Chelidze
Yusi Chen
Kai Cheng
Heidi Hyo Sung Choe
Beulah Chou
Heather Kathleen 

Christenson
Christopher Robin Clark
Andrew Joel Cochran
Ally Lynn Colvin
Maxwell Adam Copelan
Alex David Corey

William Antony Crowe
Matthew Gray Curtis
Aigerim Danayeva
David Falk Daniels
Jesse Michael Danoff
Ashika David
Rikki Leigh Davidoff
Brody Lane Davis
Nirmalee Nilakshi De Mel
Gerald Franklin De Santis
Justine Kang Delaney
Molly Neilen Delaney
Peter Demato
Juexing Deng
Joseph Duilio DePalma
Anishi Yogendra Desai
Christopher Ward Dickson
Han Jenny Ding
Lu Ding
Danielle Domingo Donovan
Karen Lee Duncan
Michael Christopher Duni
Jon M. English
Valdora Elmona Estridge
Inemesit Arianne Etuk
T W Evans-Wilent
Nona Rachel Farahnik
Thomas James Farmar
Laura Fay
Jenna Nicole Felz
Andrew I. Finkelstein
Charles W. Finocchiaro
Sarah Christine Flowers
Justin Davis Floyd
Benjamin Michael Fowler
Jacob R. Friedman
Mali Beck Friedman
Johannes Karl Gabel
Lorraine Kay Galvis
Yafeng Gao
Yun Gao
Adam Lee Gartenberg
Gilbert James Gaynor
Joshua Colman Gerber
Juliana Lydia Duncan Gerrick
Bradley Ross Gershel
Andrew Jacob Gershon
Genna Lynn Ghaul
Matthew Alan Goldberger
Concy Magalhaes Goncalves
Jonathan Peter Gordon
Marla Meg Gordon
Michael Francis Gorman
Richard William Gove
Orley Granot
Randy Alan Gray
Jamie Elizabeth Greenfield
Tania Grimaldi Nepomuceno
Matthew Eric Guber
Ratnamalar Gunatheesan
Jiahua Guo
Hiram Eli Haddad
Marjan Hajibandeh
Brian McDonald Hall
Alexandra Taylor Hamile
Eric John Hanson
Brian Justen Harris
Meredith B. Hatic
Robert J. Hayes
Emily Lauren Hendel
Enrique Robert Hernandez

Jackson Taylor Herndon
Rachel Margaret High
Edmund Ramsay Hirschfeld
Michael Douglas Homan
Cindy Yuanjia Hong
Stephen Arthur Hooper
Michael Starr Hopkins
Naureen Z. Hoque
Wesley Arlo Horner
Ke Hu
Yin Hua
Bryna Shmerling Hummel
Nicholas Peter Iannuzzi
Alicyn Lyle Isaac-Lowry
Bronwyn Mary James
Kaitlin Jaxheimer
Caitlin Cheshire Jaye
Coco Joly
Patrick Stephen Kabat
Victoria R Kahn
Jarrett Sean Kalish
Nina Rachel Kanovitch
Neha Mohan Karambelkar
Nicholas Joseph Karasimas
David Smith Keenan
Dylan Olcott Keenan
John S. Kefer
Charles Matthew Kerr
Kristi Leigh Kirksey
Anastasia Klimenko
Christopher Stanley Koenig
Parvathi Kota
Sean Michael Koussevitzky
Kimberly Ann Krueger
Edward J. Kuch
Alyssa Blair Kuhn
Yi Chia Kuo
Matthew R. Ladd
Zachary Ross Lane
Enid Wolfe Langbert
Ryan Paul Larson
Jolene Frederique Lavigne-

Albert
Dana Alicia Lee
Marian Sooyun Lee
Parker Allen Lee
Yu Lei
Heather Allissa Leibowitz
Andrew Scott Levy
Matthew David Levy
Madeline Sexton Lewis
Ang Li
Mengtao Li
Dan Liang
Maria Florencia Librizzi
Michael George Lightfoot
Dorothy Hsu Liu
Grace Wen-ying Loh
William Mariano Lopez
Guy Lotem
Michael Bryant Love
Jonathan Lynn Lozano
Barbara Karen Luse
Courtney Jean Lyons
Samuel P. Madden
Vanessa Altagrace Malzahn
Noah Alexander Mamis
David Edward Mannion
Julianna Baugh Manzi
Elizabeth Mary Marren
Heather Helena Marshall

Jean-christophe Marie Joseph 
Ghislai Martel

John Paul Martin
Elizabeth Ashleigh Martinez
Joshua Martinez
Mary Elizabeth Martinez
Robert Philip Matar
Brian Andrew Mathes
Kastherine Carmen Matos
Christopher Scott McAbee
David Hunter McCallum
Gregor William McConnell
Anne Elizabeth McGinnis
Michelle Marie McGrath
Daniel Tiema McKenzie
Anne Estelle McLane
Larry Thomas McLean
Amanda Grace McLoughlin
Sean Henry McMahon
Ian William McManus
John Bernard McNeece
Katie Jane McShane
Melissa Mendoza
Richard Ronald Meyer
Christopher Michael
Lucas Lee Michelson
Benjamin Cooper Mickle
Casey Ann Milianta
Andrew Robert Miller
Ashley Elizabeth Miller
Crystal Diane Moncada
Marissa Ann Montanez
Erin Jennifer Morgan
Nicholas J. Morin
Nicole Lauren Mortorano
Isabel Cowles Murphy
Priya Murthy
Nimrah Najeeb
Ravi Ramesh Nanwani
Ruhy Narang
Sara Lynne Narkes
Jason Evan Navia
Jason Ian Nazinitsky
Orton E. Ndau
Maureen McGrath Neff
Yamile Raquel Nesrala
Andrew Michael Newman
Feifei Ning
Atsushi Nishitani
Ian Andrew Nussbaum
Casey Erin O’Connor-Willis
Andrew Patrick O’Shea
Roselle Natalie Oberstein
Amy Joy Omens
Aaron Nicholas Orcutt
Javier E. Ortiz
Eve Sarah Pachter
Jane Miyagi Pakenham
Amit H. Patel
Yunxi Peng
Salvatore Anthony Perrotto
Alina Pesenson
Merilda Petri Nina
Natalie Anne Phillips
Livia Monique Piccolo
Sonya Nicole Pierre
Allyson Evelyn Planders
Alexa Poletto
Yael Port
Mayank Prasad
Christina A. Pryor

Zhi Qiao
Paula Querol Abenia
Jayla Louise Randleman
Meghan Elyse Redding
Lynley Jane Reilly
Daniel Reiter
Zhen Ren
Fernando Represas 

Fernandez
Stephen S. Revis
Alexander Mackintosh 

Ritchie
Calvin James Rodman
Cristina Maria Rodrigues
Jacob Aaron Rosenberg
Michael Ludwig Ross
David William Rowe
Tamara Rozina
Marc R Ruby
Michael Joseph Russo
Donna S. Salcedo
Marco Andres Salcedo
Marisol Santos
Nilufer Satic
Jacquelyn Nicole Schell
Daniella Beth Schneider
Gregory Lee Schneider
Courtney Anne Schoch
Brian David Sciubba
Elizabeth April Seaver
Stephen James Secchio
Laureen Ellen Seeger
Kaila Suzanne Sergent
Eliad Shimon Shapiro
Johnathan Robert Luttkus 

Sharkey
Benjamin Christensen 

Shartsis
Carolyn Marie Sheehan
Qianru Shen
Allen Shiu
Mathew Edward Shorstein
Ann K. Shuman
Eric Silberstein
Ariel David Siman
Sara Simchi-Levi
Rita Kumari Sinha
Allison Nicole Smith
Colette Gabrielle Smith
Kyle Allan Sommer
Peter Manley Starr
William Geoffrey Stawell
Luke Elliott Steinberger
Hannah Joy Steinblatt
Neil H. Stelzer
Shannon Keough Stevens
Joshua Allen Stiers
Steven Lloyd Stites
Benjamin T Storch
Bruce Elliot Strong
Matias Alejo Sueldo
James Alexander Sumner
Sarah Jesslyn Suozzo
Hunter Anthony Swain
Alison Marie Syre
Laurence Gregory Tamaccio
Hiroyuki Tanaka
Charles Bradley Tanenbaum
Anisha Pramod Tanna
Alessandra Lara Tarcher
Johan Erik Tatoy
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Adam James Templeton
Pamela Kathleen Terry
Jennifer Anne Thielen
Lauren Christine Thomas
Stephen Paul Thomasch
Jonathon Wayne Thompson
Joseph R. Tigro
Priyanka Timblo
Malcolm Tramm
Alexis Elizabeth Trezza
Nikita Ashleigh Tuckett
Megan Amanda Tweed
Lisa Nicole Umans
Kelli Joleen Untiedt
Aurash Matthew Vahidi
Joseph Edward Van Tassel
Nicholas Segene Shin Vittas
Maria Vlassenko
Michael Volodarsky
Katherine Marie Voran
David Matthew Waks
Lauren Patricia Wambold
Adam Scott Wandt
Jing Wang
Nan Wang
Shi Yuan Wang
Winston B. Wang
Eric L Weinstein
Esther Bracha Weitzner
Andrew David Weltman
Caroline Harmon Werner
Nicole Jade Wetherell
Margaret L Wheeler-

Frothingham
Dustin E. Williamson
Harold William Williford
Emily Thurza Wolf
Michael Steven Wolynski
Travis Richard Wright
Ren Xu
Ge Yan
Rebecca Chia-ning Yang
Yao Yang
Xingjia Yao
Noah Butler Yavitz
Yong Hee Yim
Lu Yu
Yin Yu
Andrew Miles Zang
Benjamin M. Zegarelli
Lili Zegri
Qian Zhang
Sijing Zhang
Xin Zhang
Yinan Zhang
Zhiru Zhang
Yuzhe Zhao
Xia Zheng
Yi Zheng
Samuel Lee Zimmerman
Sahar Zomorodi

SECOND DISTRICT
Abraham Jabir Abegaz-

Hassen
Michael Angelo Acciari
Sean Addie
Stacy Leigh Adelman
Kenneth Alan Agee
Peter Adesoji Ajayi
Latisha I. Allen
Charles Alvarez
Joshua Evan Baker
Raymond Nicholas Barto

Kip Summers Bastedo
Denise Carolyn Bell
Zanda Bembeeva
Daniel Alexander Berkovits
Adam Arthur Biggs
Joseph Scott Bilinski
Sarah Louise Bishop
Ashley Marie Blakely
Lucas F. Bleeg
Lisa Bonifacio
Lailah Hanit Bragin Bragin 

Pepe
Corey Michael Briskin
Christina A. Brown
Yair Bruck
Parkins T. Burger
Leon Ross Calleja
Joshua Jeffrey Card
Jaime Francisco Cardenas-

Navia
Rebecca Schneider Casas
Lindsey Marie Cei
Theodore Dayton Clement
Diandra Amanda Clinton
Leslie Jean Coleman
Ernest Emil Collette
John David Connelly
Elizabeth Sorrell Daniel 

Vasquez
Jens Ruediger Daum
Zachary David Denver
Lauren Courtney DiMaggio
Jacqueline Dombroff
John Andrew Dunn
Kareem El Nemr
Alicia Patrice Ellsayed
Lauren Marie Schmale 

Estacio
Brandon M. Etheridge
John James Fagan
Rebekah Page Fasel
Jessica Kate Feinstein
Lisandra Del Carmen 

Fernandez-Silber
Natasha Juanita Fernandez-

Silber
Stephanie Jo Fields
Lorrette Kimberly Fisher
Sara Eliza Fraser
Ryan David Galisewski
David Gerard
Gili Gibli
Colin T. Gilland
Yury Gluzman
Lisa Patrice Goldstein
Katherine Florence Gora
Tiffany Taisha Gordon
Giuliana Elise Graham
Scott David Grossman
Theodore Mueller Hall
Adam Micah Halper
Raymond S. Hedaya
Alexander Charles Hill
Jason Portwood Hipp
Chao Huang
Subash Subramanian Iyer
Gregory Hartman Jaske
Steven Jean
George Alan Jewell
Stephen Michael Jurca
Molly Kalmus
Evamaria Kartzian
Matthew Justin Kelly

Sarah Elizabeth Kelly
Stan Khomenko
Austin Wesson King
Emily Dianne Korinek
Robert Jason Kornblum
Gillian M. Kosinski
Dia Dean Koujak
Aleksandra Kravets
Seth Kalela Kugler
Arthur R. Latz-Hall
Jacqueline Sarah Levy
Wesley Darwin Lewis
Ilya Leyvi
Charlotte Seidelman Licker
Chloe Jane Liederman
Tracy Chek Wah Liu
Yanfei Lu
Nicholas Andrew Machen
Dov-Sara Magit
Elian Bronwen Maritz
Haimavathi Varadan Marlier
Daniel Robert Martus
Judith Leah Massis-Sanchez
Taptesh Matharu
Ashley Nicole Mays
Ross David Mazer
Edward Mark McCarthy
Catherine Elizabeth McCaw
Jonathan Ray McCoy
Jessica Helen McElroy
James Richards McEvoy
Shaun Paul McFall
Charlene Monique McGregor
James Michael Meara
Sergey Mekhtiyev
Mohamed Mewafy
Simone Michelle Meyer
Joseph V. Micali
Diane Lorraine Miles
Jessica Marie Millares
Amy Rachel Millican
Caitlin Margaret Miner-le 

Grand
Yakov Mushiyev
D’juan A. Neal
Danielle A. Noel
Stephen Daniel O’Donohue
Megan Gael O’Toole
Lawrence Jaime Lynn Palmer
Komal Kinari Patel
Shirley Shavon Paul
Natalie S. Phillips
Oleksiy Pikhmanets
Alysha Patrice Pizarro
Brandon D. Ponichter
Stephen Bryan Popernik
Timothy David Porter
Alessandro Presti
Marissa L. Procope
Samuel Paul Quatromoni
Christopher Anthony Ramos
Stephanie Anne Raney
Caitlin Honora Reardon
Felicia Gabriella Reback
Roy Bertsal Reed
Samuel Tim Rexon
Matthew Thomas Reynolds
Aaron Daniel Riedel
Melissa Brooke Risser
Hanna Li Robinson
Evan Rosin
Erin Colleen Ross
Justin E. Rothman

Steven Rubin
Brittany Karyn Ruffin
Robert Harvey Rush
Sofia Margarita Salazar
Michael Angelo Munoz 

Santos
Alla Sapozhnikova
Rachel Morin Sazanowicz
Isaac D. Senior
Helen Jacqueline Setton
Jeffrey Myer Severson
Sarah Pamela Sherer-

Kohlburn
Sarah Elizabeth Siegel
Ethan Walter Simonowitz
Sarah Sklar-Heyn
Ethan Smith
Marc Francis Spagnoletti
Benjamin Aloin Stark
Renata Stepanov
Syntyche C. Stephenson
Rikki Shana Stern
Kylee Janis Sunderlin
Emma Jane Charlotte Sussex
Aaron Ross Sussman
William Bruce Szanzer
Nangah Ntsang Tabah
Gulnora Talipdzhanova
Cameron Andrew Tepfer
Hellen Tochilovsky
Carina Rosemary Tong
Benjamin Franklin Tracy
Alex Seth Trepp
Aimee Lynn Turner
Jessica M Valentino
Shakiva Shantell Wade
Kathryn Delise Watson
Chrishana Melissa White
Patsy Crystal Wilson
Weon Chil Woo
Julia Kay Wood
Tracy Nicole Wright
Michael Evan Yedin
Konstantin Yelisavetskiy
Ezra Ishmael Young
Jieping Zhou

THIRD DISTRICT
Sarah Fatima Aslam
Thomas Carwin Caraco
Megan R. Conroy
Jennifer Amelia Cunha
Jessica Rachel Eber
Daniel John Jawor
Anthony Joseph Murphy
Anthony M. Pastel
Catherine Priebe
Ryan M. Williams
Grazia Yaeger

FOURTH DISTRICT
Phillip George Harmonick
Robert W. Hyde
Loretta LeBar
Michael L. Rusilas
Christian A. Snyder

SIXTH DISTRICT
Ricky Dee Andreorio
Lawrence H. Brinker
Jeffrey William Butcher
Melissa Cabrera
Adam Michael Dilluvio
Connie Yun-Shin Lam
Joseph Lee Reutiman

Noah A. Sharkan
Michael Anthony Turbush
Olesia A. Zalcon

SEVENTH DISTRICT
William Eshenaur Conner
Jessica F. Pizzutelli

EIGHTH DISTRICT
Abba Zebulan Abramovsky
Alexandra R. Heaney
James P. Naples
Marissa E. Neill
Sean Joseph Veach
Robert Ernest Ziske

NINTH DISTRICT
Stefan Nicholas Ali
Karen K. Alunkal
Matthew Raymond Auten
Janelle Annette Baptiste
James Patrick Batson
Michael Anthony Bayron
Alexander I. Birkenfeld
Nicole Danielle Cabezas
Marlene Calman
Kenneth Michael Calvey
Carlo Carroccia
Robert Chang
Nicholas L. Collins
Kristan Ann Connolly
Anthony J. Constantine
Alyssa Grace Crivelli
Michael Dachs
Anne D. Davenport
Natia Daviti
Caitlin Lee Dempsey
Kiel Martin Doran
Gregory B. Dreyfuss
Michael Matthew Duffy
Jason Andrew Farkas
Priscilla L. Ferguson Chaclin
Michelle Diane Fleming
Steven Frangoulis
Nicholas Frederick
Nicole Gallo
Nidhi Garg
Matthew P. Gizzo
Meaghan Glibowski
Daniel James Gomez
Anjelica Simone Gregory
Marcia G. Guevara-Trejo
Varun Anil Gupte
Elizabeth G. Harold
Lindsey E. Haubenreich
Gabriel Emanuel Hippolyte
Eric Ross Horvitz
Zara Iqbal
Scott Robert Johnson
Abraham Umansky Kannof
Benjamin Seth Kaplan
Gregg A. Katz
Corinne Fairchild Kavanagh
William L. Kuhn
Amanda Marie Labarbera
Charles Landerer
Bernard Lau
Alex Lee
Nancy Liu
Travis Joshua Long
Jeremy Victor Lorenzo-Rivera
Loriann M. Low
Benjamin Scott Lowenthal
Daniel Eric Lust
Edwyn David Macelus
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In Memoriam
Edward M. Davidowitz 

Bronx, NY

Ernest J. Ierardi 
Pittsford, NY

Edwin J. Mulhern 
Garden City, NY

Alan R. Naftalis 
New York, NY

David D. Siegel 
South Egremont, MA

Roland M. Urfirer 
Lake Placid, NY

Natasha Mallhi
Frank Joseph Marallo
Sarah Saunders Markham
Melissa S. Martin
Diana Valeria Mauro
John W. Mitchell
Sarah Lauren Mitchell-Weed
Jon Peter Monna
Heino J. Muller
Elia Anwar Naqvi
Kara N. Neal
Brian Michael Newman
Sean J. Palmer
Gregory Joseph Perrotta
Stephen Dominick Piraino
Maria Luisa Prainito
Erin Kathleen Preston
Frances Rebecca Reinus
Kari Lynn Rongo
Rachel June Rosenwasser
Joseph Benjamin Rothschild
Jordan Scott Salberg
Amalia Y. Sax-bolder
Noreen Katherine Scaperotti
Christopher Michael Shipp
Michelle Andree Simard
Nat Sripanya
Debra Lee Stone
Marli Aneen Sussman
Shanece Taylor
Andrew Peter Teodorescu
Oneshwer Baalmiki Totaram
Kimberly Anne Vail
Radina Radeva Valova
John Joseph Vielandi
Jaclyn Marisa Walker
Kate Welby
Craig C. Welter
Michael R. Wheeler
Neil Michael Willner
Jason Garrett Wilson
Dustin Lee Winston
Ariela Rachel Yevick
Andrew R. Zahnd

TENTH DISTRICT
Max William Abend
Ibrahim Abohamra
Angie Aguilar
Heather S. Anderson
Arash Ramineh Bahar
Christopher Matthew 

Barbarello
Cory M. Barkoff
Nabeela Basheer
Michael Peter Bassett
Krystyna M. Baumgartner
Natalia Belkin
Jonathan Paul Bellezza
Joshua Ryan Berzak
Edinson Ivan Bolivar
Agnes Ann Bonavoglia
Jeffrey E. Bondoc
David Ryan Brumberg
Sean Edward Buckley
Arthur Joseph Burdette
Brett Scott Bustamante
David Zachary Carl
Kathryn Elizabeth Carroll
Emrah Colak
Lisa A. Corso
Eric Todd Crespolini
Adam Crowley
Anthony Christopher Curcio

Courtney Lynn Decicco
Renee E. Demott
Renee Edythe Demott
Carlo Joseph Dimaggio
Matthew Jacob Donigian
David Christopher Donohue
Jared Brett Dubin
Kristina I. Duffy
David F. Durso
Ashley Rebecca Eyzengart
Carolyn Fakury
Robert Nicholas Famigletti
Jason Feingertz
Gerard Ferrara
Daniel L. Fischer
Charles Fishbaum
Amanda Rose Fisher
Daniel John Fox
Mashaun Frank
Jesse Mark Frankel
Christopher Martin Gavin
Krista Camille Giannattasio
Nicholas Robert Giannuzzi
Chrissy Grigoropoulos
Jonathan J. Gutierrez
Joshua Emmanuel Guzman
Dina Halajian
Michael C. Halpern
Craig John Herbst
William R. Hiddink
Geoffrey Charles Hinds
Jordan Hoffman
Chelsea Ruth Holland
Ronald David Howard
Tim Janas
Zohaile Kakavand
Alex Joseph Kaminski
Jonathan Karmily
Monica Kumari Kashyap
Robert Martin Kerrigan
Andreas Michael Koudellou
Benjamin E. Kralstein
Lorie Lam
Matthew Richard Laube
Lindsey Laveaux
Rosemary Levitt
Allen F. Light
Rachel L. Lorig
Arthur Lee Lotz
Robert Joseph Loughman
Angelo Joseph Macaluso
Rebecca Ann Macfie
Carol Jane Madsgard
Keri Mahoney
Tiffany C. Malcolm
William A. Mandelbaum
Tommaso Marasco
Greg Patric Martello
William Francis McCullough
Kimberly Alicia McFarlane
James R. McHenry
Christine D. Medlock
Diosalma Melgar
Steven Paul Messer
Stephannie Ann Miranda
Tillie Sophia Mirman
Jill J. Miscioscia
Luzan Renna Moore
Patrick Connolly Murray
Sara Mustafa
Anand Hiren Patel
James Francis Paulson
Amanda Margaret Polacek

Joshua Robert Powers
Jonathan L. Pryor
Patrick John Pumphrey
Finney Raju
Sean M. Reidy
Brandon Phillip Reiner
Irma Anne Rivera
Daniel Yosef Ross
Tyler R. Rossworn
Christina Marie Russo
Adam Sanders
Judy Jovani Santiago-Frances
Sarika Saxena
Jenna M. Scancarello
Amanda Beth Scheier
David N. Schreiber
Joshua Morgan Schubert
Susan Winifred Schuler
Maximillian M. Schwarz
Christopher Robert Shannon
Allen Abraham Shayanfekr
Rachel Sigman
Scott Bradley Silverberg
Manjit Singh
Anand Gnanendra Sinha
Kristen Nicole Sinnott
John Erik Skei
Edward Eugene Smith
Ariella Spitalnick
Mary Alyce Sporing
Jonathan Lewis Steller
Eric Stepanov
Andrew Ross Stoecker
Daniel Charles Strafer
Daniel Robert Strecker
David John Tamke
Catherine M. Taylor
Ian Jeffrey Toth
Elias Demetrios Trahanas
Samantha M. Tusa
James H. Vanek
Cassandra May Vogel
Michael Francis Walker
Lynn Hope Walton
Matthew Adam Weiss
Brent Weitzberg
Jacqueline West
Kamille N. Wolff
David H. Yanoff
Crystal Young
Melanie D. Young
Benjamin Zieman

ELEVENTH DISTRICT
Sondos Reda Afifi
Adil Ahsanuddin
Hirra Amin
Anna Anahit Andreescu
Fabiana C. Araujo
Ross Toimi Arthur

Sarah M. Baird
Tracy M. Barker
John Barry
Rachel Berardinelli
Chaim D. Berger
Addya Bhowmick
Antoine Duane Birch
Peter Robb Bryce
Jonathan Peter Buma
Kerryanne Cherresse Burke
Bryan Kim Butler
Keturah Ivory Carr
Sabino Michael Casella
Caputo Jin Chang
Diana I. Chen
Meagan Paula-mie Chen
Jamie Cheung
Jin Yong Choi
Max Y. Chu
John Joseph Ciafone
Aaron Gregory Collins
Lori Brooke Day
Chantee Lucine Dempsey
Marsha Alison Natasha 

Douglas
Irina Dularidze
Amanda Brooke Dysart
Daniel William Edwards
David Z. Epstein
Michael Brian Ershowsky
Robert Mario Fantone
Ethan Michael Felder
Daniel Patrick Fogarty
Michael Adam Fritz
Raj Gajadar
Alexis Ray Garriga
Suren Gavrilov
Chauncey Alexander Gibson
Joshua Samuel Glass
Paul Greenberg
Andrew Laurence Guerra
Mark Anthony Hamburger
Jing Hang
Assen D. Harizanov
Peter Hatzipetros
Yi Hong
Lynda Hu
He Huang
Eirini Ioannidi
Benjamin Toshiro Iwasaki
Bing Ji
Conan Ju
Sunny S. Kakwani
Mitchel Karp
Sarfraz Keshwani
Mars Khaimov
Supriya Kichloo
Christina D. Kim
Lucia Kollarova
Vasilios P. Kontolios

Grace J. Kurland-Zang
Christine Lai
Richard I. Layliev
Haim Lee
Paul J. Lee
Max Michael Levine
Nicole Marie Lodge
Ruixin Lu
Xixi Lu
Lisa M. Macchia
Andrew Magida
Thomas Jonathan Maroney
Abigail Sylvia Miller
Uwayne Andre Mitchell
Gary A. Morgenstern
Jennifer Ng
Ryan Michael O’Donnell
Margaret Kathryn O’Hora
Sun Ah Park
Jordan David Peterson
Kimberley Uvaria Polius
Ye Qing
Jadera Rosa Ramirez-Garcia
Naomi Reyes
Kelsey Lynne Ripper
Pierre Rivera
Raylene Janice Robinson
Iva Rukelj
Bulban Tatinee Salim
Makedah Khadijah Salmond
Laura Christina Sarli
Tegan Danielle Sattel
William Joseph Schiffman
Ankesh Sharma
Dylan William Sherwood
Timothy Henry Shields
Nicole Shivcharran
James Cody Silas
Danon Sean Singh
Veronica Jacquelin Springer
Renee Joyreen Storey
Joseph Sturcken
Emi Emy Suzuki
Rachel Ellen Taverna
Yuanfang Teng
Richard Thomas
Ananya Tiwari
Saraswati Tomar
Melissa Crystal Torres
Alexander Benjamin Traum
Hau-ran Howard Tsai
Nancy Tse
Brian Michael Valdivia
Jasmine Isabel Valle
Oliver Jonathan Vega
Lilu Wang
Geoffrey L. Weg
Brent Gordon Weitzberg
Kimberly Gail Williams
Zhiwan Yang
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Shuang Yao
Stephanie N. Zambrano

TWELFTH DISTRICT
Dealal Ahmed
Irina Bauer
Roby Jody Benn
Ronese Roxanne Brooks
Janice Castro
Charles Kaibanda Mbaraga 

Kambanda
Elba C. Melendez
Julie Novas
Stephanie N. Ramirez
Victorio Sanchez Roman
Ariel Steven Rotenberg
Janaya Latice Snell
Alma Uldedaj
Marvin Uwangue
Ling Zhi Ye

THIRTEENTH DISTRICT
Diana E. Bracho
Matthew J. Cohen
Rosamaria D. Defrancisco
Nicholas DelGaudio
Saranicole Alfeche Duaban
Khurram N. Gore
Daniela Guerrero
Torrey Annetta Hullum
Yinyu Jin
Anna Kozlovsky
Frank J. Lamonica
Carol Lee
Kelly Lee
Yi Liu
Carrie A. Low
Nicole F. Martingano-

Reinhart
Melissa Ann O’Leary
Leann Elizabeth Rampulla
Lauren S. Suss

OUT OF STATE
Patricio Abal 
Miriam Lunalis Acevedo 
Michael Garbo Addison 
Olajuwon Wonuola Adebayo 
Lily Claire Adler 
Rainer Christoph Adlhart 
Leandro Angelo Yuvienco 

Aguirre 
Tal Aizenfeld Savir 
Daiki Akahane 
Cenan Al-ekabi 
Joe Alfonso Alaimo 
Punam Panchal Alam 
Devin Paymon Alavian 
Hadiya Woldehanna Alemu 
Maria Alevras-Chen 
Jessica Christian Mary 

Almeida 
Nicholas Aaron Almendares 
Mashael Alshebaiky 
Jaine Altshuler Feyderov 
Joao Filipe Alves Amaral 
Heejae An 
Jason Mark Anderman 
Vanja Antonijevic 
Pedro Raul Anzola Reyes 
Christopher L. Ashley 
Noemie Fortunee Assuied 
Laure Assumpcao 
Verdie J. Atienza 
Danielle Marie Austin 

George Mark Anthony Azan 
Ezgi Babur 
Andrew Michael Baginski 
Serena Baig 
Chrysanthi Bampali 
Taylor Christopher Bartlett 
Alanna Marie Barton 
Paul Christopher Bassett 
Christopher M. Bays 
Murielle Bechara 
Katherine Ann Beck 
James Samuel Bell 
Rodney Beltre 
Sami Ben Dechiche 
Lauren Marie Bennett 
Thomas Baldrige Bennett 
Moira Ellen Bergin 
Emeline Beria 
Jacob Leo Enero Berman 
Marc Richard Berman 
Pedro Jose Fausto Bernardo 
Jillian Dara Bernstein 
Matthew William Biondi 
Barry James Bisson 
Gregory Nicholas Blase 
Sally S. Boakye 
Felipe Boisset 
Marc Samuel Borden 
Charles Abram Bowen 
Erica Pam Braudy 
Jeremy Owen Bressman 
Yana Vadimovna Britan 
Kerry Brockhage 
Jennifer Lynn Brown 
Brad Christian Brubaker 
Jason Ira Burke 
Joseph Forrest Busa 
Young Lee Byun 
Bei Bei Cai 
David Andrew Califano 
Kathryn Ashley Callahan 
Alyssa Catherine Campbell 
Neil David Campbell 
Robert Gerard Canning 
Erica Renee Carr 
Dominique James Carroll 
Patrick Joseph Carroll 
Warren Cosman Cass 
Frank J. Castucci 
Jorge V. Cazares 
Michael Saul Chajes 
Geoffrey Ho Yan Chan 
Lydia Li-ting Chang 
Jessica Evonne Chapman 
Dwayne Richard Chase 
Cong Chen 
Guo Chen 
Ken Chen 
Peimin Melissa Chen 
Qiao Chen 
Yangjian Chen 
Yijia Chen 
Zhiyao Chen 
Montanna Min Ting Cheng 
Yue Cheng 
Ingram Cheung 
Hsin-yi Chien 
Hung-yuan Chiu 
Jeong Gu Choi 
Demetra Arapakis Christos 
Qing Chu 
Hannah Chung 
Mary Margaret Cobb 

Nurith Cohen 
Robert A. Cohen 
Laura Collins 
Robert Mahi Congelliere 
Sean Martin Connelly 
Kevin Console 
Jennifer Beth Cook 
Kenneth Robert Costa 
James Arthur Coulter 
Nicholas Anthony Cuce 
Mark Alexander Curran 
Daniel Edward Curry 
Vonetta Shuraine Cyrus-

Barker 
Jonathan Alexander Dach 
Rody Damis 
Andrew Tyler Damron 
Andrew Goldie David 
Fearghal Leopold De Feu 
Aleksandra Maria De 

Medeiros Vieira 
Camila De Paula Barbosa 
Wesley Lane Deaton 
Kyle Albert Decant 
Patricia Dee-Bilka 
Melissa Merryn Dejong 
Steven Michael Dejong 
Jaclyn M. Demais 
Samuel Benjamin Detrick 
Christopher Dey 
Laura Maria Diaz Santana 
Irma Diaz 
Juan Manuel Diaz 
Daniel Robert Dietz 
Nicholas Aaron Dingeldein 
Charles Dante Dipirro 
Matthew Patrick Dolan 
Alan M. Doran 
Mark Mina Doss 
Sean Galen Dougherty 
Tarik Claude Draidj 
Elizabeth Mullikin Drake 
Olivia Lauren Dubreuil 
Daniella Jessica Duxbury 
Michael Kevin Eggenberger 
Alina Egorova 
Amal El Amraoui 
Adam El Shalakany 
Amanda Beth Elbogen 
Chris Ivan Ellis 
Uchechukwu Kelechi 

Enwereuzor 
Juliette Estrade 
Sydelle Thamar Exantus 
Ruth Marie Fagan 
Robert Maxwell Faibish 
Aida Patricia Faverio 
Maximillian Louis Feldman 
Michael Fernandez-Bertier 
Steve Fils-Aime 
Jeffrey Ross Fine 
Matthew Ryan Fitzpatrick 
Anneliese Blair Fleckenstein 
Heloise Fontaine-Descambres 
Colleen Koscheka Fox 
Jane W. Freeman 
Kevin Edward Friedl 
Yi Fu 
Yusheng Fu 
Zhiheng Fu 
Ichigo Fujisaki 
Shane Christopher Fulton 
Donald Lawrence 

Funkhouser 

Camille Marie-elven Gaffiot 
John Alexander Galbreath 
Gregory Kneeland Gale 
Paola Galeano Echeverri 
Gary Owen Galiher 
Martin B. Gandelman 
Ceilidh Brianne Gao 
Yue Gao 
Jahlionais Elisha Gaston 
Surabhi Gawande 
Biquan Ge 
Sarah Beth Gelb 
Fernando Gentil Monteiro 
Henry Bola George 
Karen Michelle George-

Baunchand 
Patrick Gihana 
Nicole Simone Glass 
Cherelle Iman Glimp 
Samantha Michelle Goldstein 
Weiliang Gong 
John Francis Gonzalez 

Benitez 
Howard David Goodfriend 
Jake Francis Goodman 
Nadav Deror Goren 
Jacqueline Mary Gorham 
Patrick Russel Gorman 
Jenna Marie Gough 
Andrew William Gould 
Caroline Claire Marie Gousse 
Veronica Granata 
Nicole Antoinette Grant 
Kristina Grbic 
Haldon Louis Greenburg 
Alexander John Gremp 
Francis Joseph Grey 
Susan Emily Grisso 
Laure Mathilde Helene Mari 

Guillot 
Anila Celia Gunawardana 
Garrett Greggrey Gunchick 
Aylin Can Guney King 
Shifang Guo 
Reza M. Haery 
Jang Hyum Hahm 
David Locke Hall 
Jae Won Han 
Yasunobu Hanamoto 
Robin Lea Hanger 
Ulrich Peter Hannich 
Thibault Hanotin 
Sarah Thorne Hansel 
Charles John Harder 
Mannu Harnal 
Nicholas Thomas Hart 
Dina E. Hashish 
Rabia Mariam Hassan 
Molly Fortune Hassenfelt 
Rebecca Jayne Haworth 
Joy Denise Hays 
Todd Matthew Heine 
David Ross Herman 
Jeffrey Marc Herman 
Lauren Whitney Herman 
Saidin Marcus Hernandez 
Tyler James Hill 
Vincent Vellay Hilldrup 
Valerie Thanh May Ho Minh 

Triet 
James William Anthony 

Hockin 
Rosalee Susan Hoffman 

Garrett Albert Holmes 
Kan Hong 
Soo Yeon Hong 
Christopher Jacob Hopkins 
Jessica Howell O’Neill 
Ge Hu 
Lei Huang 
Mengting Huang 
Yun Huang 
Michael Charles Hughes 
Dang Huh 
Chui Ying Hui 
Tzu-yi Hung 
Keil Hur 
Kathryn Wood Hutchinson 
Eric Paul C. Hwang 
Hyuna Hwang 
Nak Hee Hyun 
Ecaterina Iamscicova 
Go Ichikawa 
Keiichiro Ichikawa 
Asuka Imai 
Sungyong In 
Vernon Eugene Inge 
Atsushi Inoue 
Geoffrey Lu Irving 
Atsushi Izumi 
Aaron M. Jaffe 
Amanda Meredith Jaret 
Matthew Edward Jassak 
Alegria Jijon Andrade 
Hyewon Jin 
Elijah Johnson 
Rachel Victoria Elizabeth 

Jordan 
Sean Matthew Jordan 
Toshifumi Kajiwara 
Johanna Kalb 
Kelina Kantzou 
Chung-yi Kao 
Pamela R. Kaplan 
Tal Karni 
Yoko Kato 
Sheryl E. Katz 
Thomas P. Keane 
Jason A. Keith 
Neil M. Khan 
Rochelle Kiam-Abraham 
Mark Anthony Kieslor 
Eduardo Kim 
Hae-in Kim 
Ji Pyoung Kim 
Pablo Martin Kim 
Young Ha Kim 
Mana Kinoshita 
Michael Bruce Kivort 
Richard Ronald Christopher 

Klimpke 
Alison Ann Kogut 
Moon Jung Koo 
Anna Korzhenevich 
Briana Leigh Kresic 
Prae Kriengwatana 
Khiyara Fatima Krige 
Wren Sylvana Kruse 
Ryan Christopher Kuhl 
Zakari Adam Kurtz 
Mikko Tuomas Lahteenmaki 
James Graham Lake 
Jenchun Lan 
Yan Lan 
Ellen Biltz Laplante 
Walter Christian Lau 
Kellen Shaughnessy Lavin 
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Robert Alexander Lawner 
Alicia Nicole Lawrence 
Kathryn O. Lazares 
Ekaterina Lebedeva 
Michel Jean Vojtech Leclerc 
Alex Lee 
Byoungsun Lee 
Dongyoul Lee 
Hosun Lee 
Hyung Soo Lee 
Jang-woo Lee 
Na Rae Lee 
Sanghyeok Lee 
Sangmin Lee 
Sejung Lee 
Tsung-ling Lee 
Michael Joshua Leicht 
Simon Leimbacher 
Rebecca Elizabeth Leonard 
David Franklin Levy 
Eston Taylor Lewis 
Jessica Lynn Lewis 
Jia Li 
Jing Jane Li 
Weili Li 
Xiaojing Li 
Xinbo Li 
Yuqi Li 
Chunjuan Liang 
Shih-i Liao 
Xi Liao 
Nicole Alysia Liedtke 
Jeremy Tyson Liles 
Chulgun Lim 
Pinhsuan Lin 
Yen-ju Lin 
Yu-chi Lin 
Nathaniel Michael Lindzen 
David Michael Liston 
Zachary J. Liszka 
Alan Yu-lun Liu 
Lei Liu 
Ruini Liu 
Tai-ju Liu 
Xiao Liu 
Ye Liu 
Yongqing Liu 
Michael Patrick Lobie 
Wenjie Lu 
Yuanyuan Lu 
Anna Elina Lumijarvi 
Qinhan Luo 
Ke Ma 
Bruce Wadsworth 

MacLennan 
Louise Camilla Macnab 
Valerie A. Magnuson 
Anisha Mangalick 
Edward Phillip Mangosing 
Bianca Manns 
Katherine Anne Manthei 
Jill Alison Manzo 
Wojciech Mikolaj Marchwicki 
Aonghus Emmet Edward 

Martin 
Mia Charlotte Martin 
Romain Martinez 
Aminah Kamil Massenburg 
Michael Vincent Astudillo 

Mate 
Sakhile Kunene Thokozile 

Mathumo-Mhodi 
Valeriy Matsiborchuk 
Daniel Matusov 

Alyson I. Maugeri 
Maura P. McCarthy 
Patrick Harrington McCarthy 
Andrea Leigh McChristian 
Christopher Paul McCormack 
Patrick Edward McDonough 
John Louis McGovern 
Thomas Patrick McGrady 
Margaret Ruth McLane 
Jason M. McLaren 
Grayson Kirk Meade 
Elsa Elisabeth Meany 
Gerald Francis Meek 
Wei Mei 
Carl-Alain Memnon 
Hansi Men 
Martin Manuel Menezes 
Gregory M. Meves 
Andrew David Midgen 
Satoshi Miki 
Zachary Richard Mintz 
Katie Mocco 
Evgeny Grigori Mogilevsky 
Robyn P. Mohr 
Seong Hyun Moon 
Isabel Morales 
Joseph Morcos 
Alexandria Lorraine 

Frandsen Morey 
Summer Motiwala 
Lina Mounayer 
Demitrios T. Moustakis 
Jayanti Muliyil 
Simon Musheyev 
Salomao Nascimento 
Felipe Andres Nazar Pagani 
Adam Robbins Nelson 
Jonathan Tristan Nethaway 
Matthew J. Newman 
Stephanie Elizabeth Niehaus 
Joseph Carter Nienaber 
Douglas Moore Norton 
Gregor Novak 
Junko Maria Nozawa 
Ndukwu Augunus 

Nwankwoala 
Raymond Daniel O’Brien 
Michael David O’Mara 
Fergal Caomhog O’Rourke 
Nicole Jean O’Sullivan 
Emilie Noella Astrid Oberlis 
Marcus Yasuhiro Oda 
Ryo Ogawa 
Esther Shunjae Oh 
Kate Emeralde Olivieri 
Kristin Elaine Olson 
Olanrewaju Azizat Aloaye 

Oluyemi 
Olawale Yusuf Oriola 
Julia Yaa Janewa Osei-Tutu 
Masateru Oshima 
Juliet Leigh Outten 
Riccardo Ovidi 
Nancy Christina Padron 
Joel Williamson Pangborn 
Katherine Paradero 
Jennifer Ann Park 
Juhyun Park 
Marissa Rachel Parker 
Victoria Tran Partlow 
Mili M. Patel 
Ragin C. Patel 
Sapna Narendra Patel 

Natalie Leanne Pates-
Ziolkowski 

Lauren Brooke Paulk 
Jonathan Maciel Penney 
Richard Jay Perr 
Seow Ching Phang 
Amanda Jean Philipps 
Yariv Shai Pierce 
Nikhil Anil Pillai 
Timothy Beard Pistell 
Marisa Planells Valero 
Andreea Plesea 
Arthur George Plews 
Ekaterina Plokhenko 
I. Richard Ploss 
Vito Anthony Polera 
Engedaye Zuleka Polk 
Paulina Pomorski 
Ioanna Poulakou 
Mandisa Shani Price 
Preston L. Pugh 
Jinkal Pujara 
Min Qi 
Lindsay Tierney Reed 
Manfredo Reichart 
Bryan Seaborne Reid 
Silvia Relea 
Philip Sosthene Retif 
Michael Eugene Reznick 
Seokhyun Rhee 
Charles Harker Rhodes 
Brian Michael Richardson 
Vanesa L. Ridore 
David Peter Riesenberg 
Jennifer Maury Riggan 
Jason Rindenau 
Samuel Adams Rockwell 
Manuela Rodrigues Lisboa 
Yaiza Rodriguez Robles 
Jennifer Robyn Rodriguez 
Melissa Maria Rodriguez 
Stephanie Rodriguez 
Christopher Andrew Rojao 
Michael Anthony Rolek 
Andrew I. Rosen 
Kenneth Evan Rosen 
Matthew Harris Rosenthal 
Benjamin Keith Ross 
Matthias Rossbach 
Rebecca Claire Rothkopf 
Brett Cameron Rowland 
Peter Agnone Ruane 
Isaac Ramon Ruiz-Carus 
Claudette Rushing 
Hyun Gi Ryu 
Shaida Safai 
Anand Sambhwani 
Meric Sar 
Corey Michael Sargeant 
Jazzie Matela Sarona 
Eli Banks Schachar 
Lindalee Estefania Schayman 

Pino 
Naomi Nicole Schneider 
Paul Michael Schwartz 
Jennifer Trant Scott 
Lauren Ann Scotton 
Sarah Evelyn Sears 
Christopher Carson Seigle 
Leonie Samantha Sellers 
Piotr Pawel Semeniuk 
Andrea Erin Elvira Senteno 
Rebecca Catherine Serbin 
Alexandros Seretakis 

Squire Jonathan Servance 
Jessica S. Setless 
Amar A. Shah 
Gopal Shah 
Harshal Rajesh Shah 
Parul Sharma 
Daniel Herbert Sherman 
Dianlang Shi 
Lingting Shi 
Xi Shi 
Ju-ching Shih 
Jennifer Bora Shim 
Yoon Jin Shin 
Yevgeny Shrago 
Matthew E. Siccardi 
Binyamin Tzvi Silver 
Jason Joseph Silver 
John Anthony Sirico 
Rebecca Jane Sivitz 
Randall Clayton Smith 
Anna Soroka 
Jeffrey W. Spear 
Simon Spektor 
Charles Alan Spitulnik 
Dianna Rosalie Stallone 
Andrew Theodore Stark 
Jennifer A. Stead 
Kimberly Carol Stietz 
Daniel Truitt Stillman 
Spencer Thomas Stowe 
Lin Sun 
Luyi Sun 
Nina Yi Sun 
Yu Sun 
Jessica Youngim Sung 
Elena Sytcheva 
Joy Stephanie Cheng Tajan 
Tetsu Takeuchi 
Joyce Melcar Tiu Tan 
Jing Tang 
Jun Tao 
Sheng-chi Teng 
Beth Nalewajek Terrell 
Kazuaki Tobioka 
Gaurav Toshniwal 
Alison Yar Shion Tsai 
Miao Tu 
Nilopar Uddin 
Anna Uger 
Ezinwanyi Gladys Ukegbu 
Maria Ester Balan 

Vanguardia-de Antoni 
Angeliki Paraskevi Varela 
Elizabeth Marie Velez 
Joseph C Venuto 
Jorge Luis Vera Mera 
Neena Verma 
Claudia Lucia Villasenor 

Sanchez 
Andrew Richards Visnovsky 
Uri Volovelsky 
Bernd Olaf Alexander Von 

Schwander 
Breanne Gibson Vopelak 
Nicola Marguerite Waldron 
Tyce Randall Walters 
Albert Wang 
Chenye Wang 
Chunhong Wang 
Dongfang Wang 
Liang Wang 
Lu Wang 
Shujing Wang 
Weixuan Wang 

Yonghan Wang 
Thomas Robert Wangard 
Collin Lee Waring 
Jerome Charles Wegley 
Jonathan Weitzner 
Melissa B. Wenk 
Thomas More Wester 
Andrew John Wilson 
Elisa Talora Wiygul 
Robert Wnorowski 
Amanda Wright 
Carol Wen-i Wu 
Jiaxin Wu 
Michael Liren Wu 
Junyan Xiao 
Jing Xie 
Yunjia Xie 
Fei Xu 
Jurong Xu 
Renge Xu 
Xiaoyan Xu 
Xu Xu 
Yang Xu 
Dianne Elizabeth Yacovone 
Asako Yamazaki 
Xing Yan 
Gloria Johanna Yanez Torres 
Qianli Yang 
Qiaowen Yang 
Tiantian Ye 
Huahsin Yen 
Shin Nga Victoria Yip 
Sungoh Yoo 
Miyako Yoshida 
Takehiko Yoshikawa 
Adrian Evan Young 
Chang Yu 
Bin Yuan 
Yun Yuan 
Yannis See Kit Yuen 
Jae Suk Yun 
Katalin Zakhar 
Tanvi Subhashchandra 

Zaveri 
Dmitry Zelik 
Jinxin Zeng 
Wenwen Zeng 
Jian Zha 
Lerong Zhang 
Lezhi Zhang 
Luyao Zhang 
Xiaochen Zhang 
Xiaoyu Zhang 
Yan Zhang 
Yang Zhang 
Zhuo Zhang 
Shibin Zhao 
Yang Zhao 
Yumin Zhao 
Dongqing Zheng 
Quan Zhou 
Zmarak Gorboz Zhouand 
Jia Zhu 
Pengcheng Zhu 
Shangshang Zhu 
Xiaoyang Zhu 
Yanxuan Zhu 
Zhu Zhu 
Wendi Zi 
Yang Zou 
Jeffrey Michael Zwerner 
Erik Harrison Zwicker 
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You may move to renew even after 
your time to appeal has expired.39 If 
the basis for your renewal motion is 
that you have new evidence, a court 
might grant your motion even if you 
didn’t appeal the court’s original 
order.40

Although an appellate court won’t 
grant affirmative relief to a non-
appealing party, move to renew if an 
appellate court “has made a deter-
mination . . . that affects previous 
motions that were[n’t] appealed.”41 
Consider the following scenario: The 
trial court denied your cross-motion 
to dismiss the complaint.42 Your co-
defendant appealed the trial court’s 
decision denying its motion to dis-
miss the complaint.43 The appellate 
court dismissed the complaint as to 
your co-defendant.44 You may move 
to renew the trial court’s decision on 
your cross-motion to dismiss the com-
plaint.45 Thus, on a motion to renew, 
you “may be allowed to exploit a co-
defendant’s appellate victory if the 
issues as disposed of in the appealed 
case would also benefit [you,] the 
nonappealer.”46

After consulting with your client, 
consider whether to move to renew, 
appeal the original decision, or both. 
Consider the cost, time, and effort in 
moving to renew or to appeal.

Opposing a Motion to Renew
Oppose a motion to renew by submit-
ting opposition papers.

If your adversary argues in its mov-
ing papers that it has new evidence 
that would change the court’s deci-
sion, you must convince the court in 
your opposition papers that the new 
evidence wouldn’t change the court’s 
decision. Argue that your adversary 
hasn’t provided a reasonable justifica-
tion for failing to present the new evi-
dence on the original motion. Depend-
ing on your department, you may also 
argue that the allegedly new evidence 
isn’t newly discovered.

If your adversary argues in its 
motion to renew that the new law 
would change the court’s decision, 
persuade the court that even under the 
new law the court’s decision stands. 

limitation.29 The only limitation on 
a motion to renew is that you move 
“without unreasonable delay.”30 If 
you wait too long to move to renew, 
a court might deny your motion to 
renew by finding that you’re the dila-
tory party.31

If you move after the court has 
entered judgment and after your time 

to appeal has expired, the court might 
deny your renewal motion as untimely 
if the basis for your motion is that the 
law has changed.32

Notice of Motion or Order to Show 
Cause. You may move to renew by 
notice of motion or by order to show 
cause. Most practitioners move by 
order to show cause because it’s an 
expedient way to have the court hear 
their motion to renew.

If you move to renew by order to 
show cause and the court declines to 
sign your order to show cause, you 
may appeal the declination.33

Appeals. Regardless whether the 
court grants or denies your motion 
to renew, you may appeal the court’s 
decision on your motion to renew.34 
The “grant or denial of a motion for 
leave to renew is appealable as of 
right.”35

You may timely appeal the court’s 
original order.

An appellate court will apply the 
law “as it exists at the time of appeal, 
not as it existed at the time of original 
determination.”36

You may move to renew on the 
basis that you have new evidence even 
after an appellate court has affirmed 
the original order.37

A court will likely deny your renew-
al motion if the basis for your motion 
is that the law has changed and your 
motion concerns an order that dis-
posed of your case and you didn’t file 
a notice of appeal.38

ment.19 The Fourth Department has 
not ruled on this issue.

The new proof you introduce in 
your renewal motion might also be an 
affidavit from a witness you could not 
locate when you made your original 
motion.20

The court might consider as part 
of your renewal motion new evidence 
you discover while investigating the 
case even though you’ve conducted 
your investigation after you lost the 
original motion.21 

Retaining a new expert in your case 
isn’t a basis for moving to renew.22

A court might deny your renewal 
motion if the only new evidence is an 
examination before trial (EBT) tran-
script that was available at the time of 
the original motion.23

If you allege in your renewal motion 
that you have new proof you want the 
court to consider, but you introduce 
the same proof you introduced in your 
original motion, the court will like-
ly deny your motion to renew.24 The 
court might denominate your motion 
to renew as a motion to reargue.25

The court might deny your motion 
to renew if you didn’t exercise due dili-
gence in obtaining the proof on your 
original motion.26   

If the basis for your motion is that 
the law has changed, move to renew. 
Don’t move to reargue. In your motion 
to renew, explain to the court how the 
court’s original decision would be dif-
ferent under the new law.

Asserting new legal arguments in 
your motion to renew isn’t a basis for 
the court to grant renewal.27

Time. CPLR 2221 doesn’t specify 
any time limit for moving to renew.28 
Unlike a motion to reargue, a motion 
to renew doesn’t have a 30-day time 
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Regardless whether the court grants 
or denies your motion to renew, 

you may appeal the court’s decision 
on your motion to renew.



NYSBA Journal  |  November/December 2014  |  59

If the new law doesn’t apply to your 
case, explain why it’s inapplicable.

If your adversary relies on the same 
law the court applied, articulate that to 
the court. Argue that it’s how the court 
interpreted the law that’s at issue. The 
court might denominate your adver-
sary’s motion as a motion to reargue 
instead of as a motion to renew.  

Argue that the court can’t consider 
your adversary’s new legal arguments 
on a motion to renew.

In the next issue of the Journal, the 
Legal Writer will discuss motions to 
vacate defaults. ■

GERALD LEBOVITS (GLebovits@aol.com), a New 
York City Civil Court judge, is an adjunct at 
Columbia, Fordham, and NYU law schools. He 
thanks court attorney Alexandra Standish for her 
research.
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5. Ferstendig, supra note 4, § 7.17[3], at 7-122.
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the prior motion. Under the circumstances, in 
view of the mandatory language of CPLR 2221 (e) 
(3), the court is constrained to deny the motion 
to renew.”); Poag v. Atkins, 3 Misc. 3d 1109(A), at 
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15. Siegel, supra note 1, § 254, at 450.
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935, 864 N.Y.S.2d 498, 500 (2d Dep’t 2008) (“Nei-
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19. Id. (citing Wilcox v. Winter, 282 A.D.2d 862, 
863–64, 722 N.Y.S.2d 836, 837 (3d Dep’t 2001) 
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20. Ferstendig, supra note 4, § 7.17[3], at 7-124 
(citing Gonzalez v. Vigo Constr. Corp., 69 A.D.3d 
565, 566, 892 N.Y.S.2d 194, 195 (2d Dep’t 2010) 
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cation of an eyewitness to the subject accident, by 
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21. Id. (citing Smith v. Cassidy, 93 A.D.3d 1306, 
1307, 941 N.Y.S.2d 413, 415 (4th Dep’t 2012)).

22. Id.§ 7.17[3], at 7-125 (citing Burgos v. Rateb, 64 
A.D.3d 530, 531, 883 N.Y.S.2d 115, 117 (2d Dep’t 
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exercised due diligence in making their first factual 
presentation.’”)).

23. Barr et al., supra note 8, § 59:05, at 745 (citing 
Glasburgh v. Port Auth. of N.Y. & N.J., 193 A.D.2d 
441, 441, 597 N.Y.S.2d 327, 328 (1st Dep’t 1993) 
(“Appellant’s motion to renew was properly 

Unlike a motion to 
reargue, a motion 
to renew doesn’t 

have a 30-day time 
limitation.
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36. Byer’s Civil Motions, supra note 27, § 59:04 at 
743 (citing In re Alscot Inv. Corp. v. Incorp. Vill. of 
Rockville Ctr., 64 N.Y.2d 921, 922, 488 N.Y.S.2d 629, 
629 (1985) (“[T]he law as it exists at the time a deci-
sion is rendered on appeal is controlling.”)).

37. Id. § 59:05, at 744 (citing Levitt v. County of Suf-
folk, 166 A.D.2d 421, 422, 560 N.Y.S.2d 487, 488 (2d 
Dep’t 1990) (“Although we are in agreement with 
the Supreme Court that a court of original jurisdic-
tion may entertain a motion to renew or to vacate 
a prior order or judgment on the ground of newly 
discovered evidence even after an appellate court 
has affirmed the original order or judgment, we do 
not find that the plaintiff exercised due diligence 
in producing the ‘new evidence.’ Assuming, as 
the plaintiff contends, that he was not sufficiently 
recovered prior to July 1988 for his deposition to 
be taken, he has failed to proffer a sufficient expla-
nation for the six-month postdeposition delay in 
seeking to vacate the prior judgment.”); Sciss v. 
Metal Polishers Union Local 8a, 149 A.D.2d 318, 321, 
539 N.Y.S.2d 899, 902 (1st Dep’t 1989)).

38. Barr et al., supra note 8, § 16:330, at 16-38 
(citing Glicksman v. Bd. of Educ./Cent. Sch. Bd. of 
Comsewogue Union Free Sch. Dist., 278 A.D.2d 364, 
366, 717 N.Y.S.2d 373, 374–75 (2d Dep’t 2000) (“The 
statute imposes no time limit for making such a 
[renewal] motion. However, there is no indication 
in the legislative history of an intention to change 
the rule regarding the finality of judgments. None 
of the circumstances set forth in CPLR 5015 [newly 
discovered evidence], nor circumstances which 
would warrant the exercise of the court’s inher-
ent power to provide relief from a judgment are 
present here. Consequently, because the plaintiffs’ 
motion was made after judgment was entered and 
the time to appeal had expired, it should have 
been denied as untimely.”)).

39. Byer’s Civil Motions, supra note 27, § 59:05, at 
745 (citing Prude v. County of Erie, 47 A.D.2d 111, 
114, 364 N.Y.S.2d 643, 647 (4th Dep’t 1975) (“[A]n  
appeal may be taken from a denial of a motion 
for leave to renew . . . . and a concurrent appeal 
from the original order upon a subsequent motion 
to renew may be dismissed as ‘academic.’ We 
conclude, therefore, that a motion to renew is not 
limited to the time within which an appeal may 
be taken.”), abrogated by McCarthy v. Volkswagen of 
America, Inc., 55 N.Y.2d 543, 450 N.Y.S.2d 457, 435 
N.E.2d 1072 (1982)).

40. Cf. Glicksman, 278 A.D.2d at 366, 717 N.Y.S.2d 
at 374–75.

41. Barr et al., supra note 8, § 16:330, at 16-38 (cit-
ing Koscinski v. St. Joseph’s Med. Ctr., 47 A.D.3d 
685, 686, 850 N.Y.S.2d 162, 163 (2d Dep’t 2008) 
(“Although, as a general rule, an appellate court 
will not grant any affirmative relief to a non-
appealing party, this principle does not bar a 
non-appealing defendant from seeking renewal of 
a cross motion to dismiss the complaint insofar as 
asserted against it based upon an appellate court’s 
decision to grant dismissal of the complaint as to a 
codefendant.”)).

42. Ferstendig, supra note 4, § 7.17[3] at 7-128 
(citing Koscinski, 47 A.D.3d at 686, 850 N.Y.S.2d at 
163).

43. Id.

44. Id.

45. Id.

46. Siegel, supra note 1, § 254, at 451 (citing Koscin-
ski, 47 A.D.3d at 686, 850 N.Y.S.2d at 163).

raised on the original motion for a joint trial, the 
circumstances indicate that the bank’s failure to do 
so may fairly be said to have resulted from excus-
able mistake or inadvertence.”)).

28. Barr et al., supra note 8, § 16:332, at 16-38.

29. Id. (citing Di Russo v. Kravitz, 21 N.Y.2d 1008, 
1010, 290 N.Y.S.2d 928, 929, 238 N.E.2d 329, 330 
(1968) (“Defendant’s motion for renewal of the 
motion to dismiss was promptly made upon the 
discovery of the fraud during trial and before the 
case was concluded and a final determination 
rendered.”)).

30. Byer’s Civil Motions, supra note 27, § 59:05, at 
46–47 (2013 Cumulative Supplement) (citing CPLR 
2221(e); Ramos v. City of N.Y., 61 A.D.3d 51, 55, 
872 N.Y.S.2d 128, 131 (1st Dep’t 2009) (“Although 
the better practice would have been to move for 
renewal prior to commencing these new actions, 
the new actions show that plaintiff had not fallen 
asleep at the wheel. Upon receiving guidance 
by Justice York, plaintiff immediately moved for 
renewal. Under these circumstances it cannot be 
said that plaintiff unreasonably delayed seeking 
relief after learning of the new evidence.”)).

31. Siegel, supra note 1, § 254, at 78 (2013 Cumula-
tive Supplement) (citing Garcia v. City of N.Y., 72 
A.D.3d 505, 507, 900 N.Y.S.2d 17, 19 (1st Dep’t) 
(“Even if we were to assume that plaintiff only 
learned of the 1999 denial shortly before he made 
his motion to renew in 2007, that is not sufficient. 
Clearly, plaintiff had a duty to inquire into the sta-
tus of the 1999 motion. Instead, he sat on his hands 
for eight years, and offers no explanation as to why 
he waited so long.”), appeal dismissed, 15 N.Y.3d 
918, 913 N.Y.S.2d 644, 939 N.E.2d 810 (2010)).

32. Ferstendig, supra note 4, § 7.17[3], at 7-128 
(citing Glicksman, 278 A.D.2d at 366, 717 N.Y.S.2d 
at 374–75 (“The statute imposes no time limit for 
making such a motion [renewal] . . . [but] because 
the plaintiff’s motion was made after judgment 
was entered and the time to appeal had expired, it 
should have been denied as untimely.”)).

33. CPLR 5704.

34. Siegel, supra note 1, § 254, at 450.

35. Ferstendig, supra note 4, § 7.17[3], at 7-123 (cit-
ing CPLR 5701(a) (2) (viii)).

denied, the only “new evidence” offered in sup-
port thereof being a deposition transcript that was 
available at the time of the original motion.”)).

24. Ferstendig, supra note 4, § 7.17[3], at 7-125 
(citing Chernysheva v. Pinchuck, 57 A.D.3d 936, 937, 
871 N.Y.S.2d 621, 623 (2d Dep’t 2008) (“In support 
of her motion for leave to renew, the plaintiff relied 
upon evidence that, while generated after the 
summary judgment motions were fully submitted, 
contained no ‘new facts’ that would change the 
prior determination awarding summary judgment 
to the defendants.”)).

25. Id. (citing Staten Is. N.Y. CVS, Inc. v. Gordon 
Retail Dev., LLC, 57 A.D.3d 764, 765, 869 N.Y.S.2d 
583, 584 (2d Dep’t 2008) (“Here, the plaintiffs’ 
alleged new evidence had not only been submit-
ted to the Supreme Court in opposition to the 
original motions, cross motion, and separate cross 
motion but had also been considered by the court 
in determining them. Accordingly, that branch of 
the plaintiffs motion, denominated as one for leave 
to renew, was, in fact, a motion for leave to rear-
gue.”)).

26. Id.§ 7.17[3], at 7-124, 7-125 (citing Jones v. 170 
East 92nd St. Owners Corp., 69 A.D.3d 483, 483-84, 
893 N.Y.S.2d 534, 535 (1st Dep’t 2010) (“Putting 
aside that this affidavit was inadvertently omitted 
from plaintiffs’ moving papers and first submitted 
only in their reply, plaintiffs’ attorney’s bald state-
ment that the doctor’s affidavit was not included 
in their opposition to the prior motion because ‘it 
was not made available to [p]laintiffs until this 
time’ does not satisfy plaintiffs’ burden ‘to show 
due diligence in attempting to obtain the statement 
before the submission of the prior motion.’”)).

27. 1 Byer’s Civil Motions § 59:05 at 744 (Howard 
G. Leventhal 2d rev. ed. 2006; 2013 Supp.) (citing 
In re State Farm Mut. Auto. Ins. Co. v. Wernick, 90 
A.D.2d 519, 519, 455 N.Y.S.2d 30, 31 (2d Dep’t 
1982); see Brian Wallach Agency v. Bank of N.Y., 75 
A.D.2d 878, 880, 428 N.Y.S.2d 280, 282 (2d Dep’t 
1980) (“Although the waiver issue could have been 
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Drafting New York  
Civil-Litigation Documents:  
Part XXXVII — Motions to 
Reargue and Renew Continued

THE LEGAL WRITER
BY GERALD LEBOVITS

CONTINUED ON PAGE 58

at winning your motion to renew if 
you can show “why the additional 
proof [you’re] offer[ing] now was not 
discovered and offered before [on the 
original motion].”15

The new proof you seek to intro-
duce with your renewal motion might 
be “facts contained in a document 
submitted on the original motion . . . 
[and the document] was rejected [by 
the court] for not being in admissible 
form.”16 The court might, for example, 
have rejected a document that wasn’t 
properly notarized. For procedural 
errors like this, the outcome of your 
renewal motion will depend on wheth-
er you’re in the First, Second, Third, or 

Fourth Department. The “First Depart-
ment allows the trial court the discre-
tion to grant renewal in the absence 
of prejudice, even where the original 
failure was due to the movant’s mis-
take.”17 The Second Department has 
a more “rigid position . . . . denying 
[renewal motions] regardless of the 
lack of prejudice if the defendant fails 
to provide a reasonable justification for 
the defects in the documents originally 
submitted.”18 The Third Department 
has the same rule as the First Depart-

Courts are divided on whether the 
evidence must be “newly discovered.”7 
Before the 1999 amendment, courts 
had the discretion to grant a renewal 
motion even if the facts weren’t newly 
discovered — “if the facts were avail-
able to the moving party at the time of 
the original motion.”8 Since the 1999 
amendment, courts might not have the 
discretion to grant a motion to renew 
if the moving party had the facts avail-
able at the time of the original motion.9

The First Department gives a court 
“greater flexibility than the Second 
Department” on this issue: The First 
Department has granted motions to 
renew in the interest of justice even 
when the evidence wasn’t newly dis-
covered.10 Although the First Depart-
ment has given courts flexibility in 
deciding motions to renew, it hasn’t 
entirely relaxed its position.11

The Second Department requires 
that you show a “reasonable justifica-
tion” for not having presented the new 
facts on the original motion.12 If the 
proof you introduce in your renewal 
motion was available to you when 
you moved on the original motion and 
you fail to offer an excuse, a court will 
likely deny your motion to renew.13

The Third and Fourth Departments 
acknowledge that courts have the dis-
cretion in the interests of justice to 
grant a motion to renew, but they 
require the movant to show a “rea-
sonable justification” for not having 
offered the new evidence in its original 
motion.14

Regardless whether you practice in 
the First, Second, Third, or Fourth 
Departments, you have a better chance 

In the last issue, the Legal Writer 
continued the series on civil-liti-
gation documents with motions to 

reargue and renew. The Legal Writer 
gave an overview of motions to rear-
gue and renew and discussed motions 
to reargue in-depth. In this issue, we 
discuss motions to renew in-depth. 
Consult the last issue for information 
relevant to motions to renew.

The Legal Writer uses “original 
decision” to refer to the decision that 
prompts you to move to renew. It’s 
the decision in which the court ruled 
against you. You’re asking the court to 
reconsider it.  

Motions to Renew
Some practitioners refer to a motion 
to renew as a motion to rehear.1 Most 
practitioners call it a motion to renew.

Consult CPLR 2221(e) before mov-
ing to renew.

Basis for the Motion. In your 
motion to renew, you’re asking the 
court to consider “new or additional 
proof not used the first time around 
[on your prior motion].”2 Or, you may 
demonstrate that the law has changed 
and the new law would change the 
court’s original determination.3

You must also provide a “reasonable 
justification for [your] failure to pres-
ent such facts on the prior motion.”4

Before the New York legislature 
amended CPLR 2221 in 1999, “a party 
was not always required to establish 
reasonable justification.”5 The 1999 
amendment to CPLR 2221 “overrules 
. . . prior case law . . . . [A] showing of 
reasonable justification is [now] man-
datory.”6  

Asserting new legal 
arguments in your 
motion to renew 

isn’t a basis for the 
court to grant 

renewal.
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