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Message from the Outgoing Section Chair

How quickly a year has passed. It
is hard for me to believe that the end
of my term of office is drawing near.
Despite its brevity, the year was filled
with many exciting challenges and
achievements.

The members of our Executive
Committee have worked hard to
chair their respective committees
and as a result, the Real Property
Law Section has been a leader in
many endeavors. We have provided
numerous CLE opportunities, co-
sponsored events with other Sections,
and initiated new programs that will
undoubtedly serve the Bar well in the

coming years.
Notably, our
efforts on the
legislative front
have been very
successful.

I would
like to thank
each committee
chair, member i\
at large and district representativ
for his or her devoted service to our
Section. | am confident that they will
remain encouraged to continue to
serve for the good of the public and
our profession. On behalf of the entire

State Bar, | want to commend them
for the job they have done, and | look
forward to seeing what will be done
in the future.

Our incoming Chair, David
Berkey, has extraordinary leadership
skills and a great passion for the Sec-
tion. | am certain that he will be an
especially effective leader. He will
be supported by the Section’s strong
team of officers; Leon Sawyko, Mindy
Stern, Patricia Watkins and Spencer
Compton, each of whom | admire
greatly. | eagerly await the great
things that they will accomplish dur-
ing their tenure.

Benjamin Weinstock

Message from the Incoming Section Chair

I look forward to working with
all members of our Real Property
Law Section, and especially those
who serve on its Executive Commit-
tee, who chair and co-chair our many
substantive committees, and who
create and promote our CLE programs
and publications. Our 4,000 Section
members keep our Section strong by
attending and participating in our
functions, undertaking tasks as com-
mittee members, acting as hosts for
our Student Interns and by mentoring
new “dirt lawyers” who will be our
Section’s strength in years to come.

We have an excellent group of
officers, who keep our member-
ship energized, record our meetings,
control our costs and keep us apprised
of legislation and substantive legal
issues that affect our membership.
Leon Sawyko will be taking us to the
Queens Landing Hotel at Niagara
on the Lake, Ontario, Canada, for a
beautiful 2014 Summer Meeting, and |
hope to see many of you there. Mindy
Stern is already planning our 2015
Summer Meeting. Spencer Comp-
ton has helped us increase our Sec-
tion’s budget surplus at a time when
membership in all Sections has fallen,
allowing us to support young lawyers
and seasoned lawyers by increas-

ing our grants
and scholar-
ship awards
to deserving
lawyers and
law students.

I will have
a difficult job
following the
great leader- S
ship exhibited by Benjamin Weinstock,
my immediate predecessor, and by
the many Section Chairs who have
preceded him. Ben’s work on the title
insurance agent licensing bill was su-
perb and his energy and commitment
to our Section sets an example for all
to follow.

There are many paths that bring
lawyers to our Section. My former
partner, Stanley Dreyer, enlisted
me to be secretary of the Section’s
Condominiums and Cooperatives
Committee when he was its co-chair.
Eventually, | became that Committee’s
co-chair, spoke at many CLE programs
involving cooperative and condo-
minium issues, became co-chair of our
Section’s Membership Committee,
started our Student Intern initiative
and was asked to join the officer “lad-
der,” leadingto my present position.

I truly enjoyed arranging our 2013
Summer Meeting program at Mohonk
Mountain House and our 2014 Annual
Meeting. Our attendance at those
events was stellar and | hope many of
you have fond memories of them.

My focus as Section Chair will still
be on rejuvenating and expanding our
membership, by helping our Mem-
bership Committee and Law School
Internship Committee reach out to
law students and newly admitted real
estate lawyers that are the future of
our Section. We will also try to hold
joint events with other Sections, so
that our great strengths—our CLE
programs, our publications, our col-
legiality and our willingness to help
others—will lead to continued growth
of our Section. My first task will be to
contact all Committee chairs to learn
what programs are being planned for
the June 2014-15 year, to see if we can
help expand the Committees’ reach
and membership, and to help them
work with law schools by creating stu-
dent committee internship positions
that will allow talented law students
to help the Committees achieve their
goals.

We will continue our Section’s
great traditions into the future.

David L. Berkey
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Considering Transfer Taxes

By Elias M. Zuckerman

When negotiating the distribu-
tion of marital property, tax conse-
guences must always be taken into
account. There are federal, state and
local taxes to consider. Leaving any of
these out of the equation, particularly
when the divorcing couple is wealthy,
can mean that assets the parties might
have benefited from are lost to the tax
man.

A Hypothetical

Let’s look at one hypothetical
couple’s situation. The married par-
ties, Henry and Willa, own a town-
house in Manhattan (the Townhouse).
They also each own a 50% member-
ship interestin H & W, LLC (the
Company), which owns a residence
in Amagansett, N.Y. Neither property
is subject to any mortgage.

In May 2013, Henry and Willa
engaged a neutral arbitrator/media-
tor to bring about their mutual agree-
ment on the terms of their separation
and divorce. Henry and Willa then
proposed that Henry transfer his in-
terest in the Townhouse to Willa prior
to their execution of a separation
agreement. In turn, she would trans-
fer her membership interest in the
Company to him prior to execution
of such agreement. Thus, following
these two transfers, Willa would own
the Townhouse and Henry would
own all the interest in the Company,
and thus, would own the Amagansett
house.

The questions posed by this sce-
nario are: 1) Whether these transfers
would be subject to New York State,
New York City and Peconic Bay
Region transfer taxes, and 2) Whether
the tax treatment of the transfer
of the beneficial ownership in the
Amagansett residence is affected by
the fact that the property is owned by
the Company rather than Henry and
Willa directly.

When Is an Exchange Taxable?

New York State imposes a real
estate transfer tax (the RETT) on each
conveyance of real property, or inter-
est therein, when the consideration
exceeds $500.! The RETT is generally
imposed at the rate of two dollars for
each $500 of consideration (that is,
four-tenths of one percent (.4%) of the
consideration).?

New York State also imposes
an additional 1% tax (the so-called
“Mansion Tax”) on each conveyance
of residential real property, or any in-
terest therein, when the consideration
for the entire conveyance is $1 million
or more.® Residential real property
includes any premises that are or
may be used in whole or in part as a
personal residence, including, but not
limited to, a one-family house.

Similarly, Article 31-D of the New
York Tax Law grants the Town of East
Hampton (as well as other towns in
the Peconic Bay Region) authority
to impose a real estate transfer tax
on each conveyance of real prop-
erty, or interest therein, located in its
town.® The rate of this tax is 2% of
the consideration after subtraction of
a $250,000 exemption for improved
property ($100,000 for unimproved
property (that is, vacant land)).6 As
Amagansett is within the Town of
East Hampton, this tax applies to con-
veyances of real property or interests
therein located in Amagansett.

Section 1401(d) of the New York
Tax Law defines “consideration” for
purposes of the RETT and Mansion
Tax in relevant part as:

...the price actually paid
or required to be paid

for the real property or
interest therein, including
payment for an option or
contract to purchase real
property, whether or not
expressed in the deed and
whether paid or required
to be paid by money, prop-

erty, or any other thing of
value. It shall include the
cancellation or discharge
of an indebtedness or obli-
gation. It shall also include
the amount of any mort-
gage, purchase money
mortgage, lien or other
encumbrance, whether or
not the underlying indebt-
edness is assumed or taken
subject to.”

A similar definition applies for pur-
poses of the transfer tax imposed by
the Town of East Hampton.

Section 575.9(c)(4) of the regula-
tions issued by the New York State
Department of Taxation and Finance
and applicable to the RETT and Man-
sion Tax provide that “...conveyances
without consideration and otherwise
than in connection with a sale, includ-
ing conveyances by bona fide gift”
are exempt from such transfer taxes.®
On the other hand, Section 575.11(a)
(1) of such regulations provides that:

A conveyance in exchange
for other property is tax-
able. If the other property
is real property or an inter-
est therein, the tax will ap-
ply to both conveyances.?

Again, the Town of East Hampton
has adopted similar regulations ap-
plicable to its transfer tax.

The New York State transfer tax
regulations do not define the term
“bona fide gift.” However, Section
575.9(c)(4), as quoted above, cites
a “bona fide gift” as an example of
a conveyance without “consider-
ation.”% In turn, “consideration” is
broadly defined in Section 1401(d) of
the Tax Law to include “money, prop-
erty or any other thing of value.”!!
Thus, for purposes of determining
whether a conveyance is a gift for
transfer tax purposes, the test would
appear to be whether the transferor
receives any quid pro quo.
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In this regard, the transfer tax
cases and rulings often adopt princi-
ples from the federal income tax law,
under which a payment is considered
a gift if it proceeds from a “detached
and disinterested generosity” “out of
affection, respect, admiration, charity
or like impulses.”12

Applying the Law

In our hypothetical, Willa’s trans-
fer of her interest in the Company to
Henry does not appear to proceed
from “detached and disinterested
generosity.” Rather, Henry’s transfer
of his interest in the Townhouse to
her is the quid pro quo for her transfer
of her interest in the Company to
him. Consequently, if all the facts are
considered, it is not possible to char-
acterize her transfer to him as a “bona
fide gift” that is exempt from transfer
tax. Instead, her transfer of her inter-
est in the Company to him constitutes
an exchange. The consideration she
receives from him for her transfer is
his interest in the Townhouse. The
RETT payable with respect to her
transfer, as well as the Mansion Tax
and Peconic Bay transfer tax, will be
based on the value of the interest she
receives from him. (For purposes of
this article, | leave aside the question
of whether the tax should be mea-
sured by the fair market value of her
50% interest in the Company, rather
than his 50% interest in the Town-
house, in a case in which the values of
the two interests were not equal.)

Of course, under this analysis,
Henry'’s transfer of his interest in
the Townhouse to Willa will also be
subject to the RETT and the Man-
sion Tax. In addition, his transfer
will be subject to the New York City
Real Property Transfer Tax (the RPT).
(The New York City RPT is gener-
ally imposed on a deed at the time
of delivery by a grantor to a grantee
when the “consideration” for the real
property exceeds $25,000.1 For this
purpose, “consideration” is defined
in a manner virtually identical to the
manner in which the term is defined
in Section 1401(d) of the New York
State Tax Law for purposes of the
RETT.14)

Similarly, in a rule virtually
identical to Section 575.9(c)(4) of the
New York State tax regulations, the
Department of Finance has adopted
a regulation excluding from the RPT
as a transfer without consideration, a
transfer that constitutes a “bona fide
gift."15

Transfer Pursuant to a Separation
Agreement

A second provision of the New
York State transfer tax regulations
supports the conclusions that Willa’s
transfer of her interest in the Com-
pany to Henry and his transfer of
his interest in the Townhouse to her
are subject to transfer tax. Section
575.11(a)(10) of the regulations issued
by the New York State Department of
Taxation and Finance provides that:

A conveyance from

one spouse to the other
pursuant to the terms of
a divorce or separation
agreement is subject to
tax. (There is a rebuttable
presumption in such case,
that the consideration for
the conveyance, which in-
cludes the relinquishment
of marital rights, is equal
to the fair market value
of the interest in the real
property conveyed.)'®

Again, the Town of East Hamp-
ton and New York City have adopted
similar regulations. (Note that the
instructions included on Schedule E
of the New York City Real Property
Transfer Tax Return provide that a
transfer or property pursuant to a
“marital settlement agreement” is
also subject to transfer tax.)

The Step Transaction Doctrine

Because Willa and Henry had not
executed a “separation agreement”
(as such term is used in Section 170
of the New York Domestic Relations
Law) and they had not obtained a
decree of divorce, if Willa now trans-
ferred her interest in the Company to
Henry and he transferred his interest
in the Townhouse to her, couldn’t

they take the position that, literally,
the transfers were not “pursuant
to the terms of a divorce or separa-
tion agreement” within the mean-
ing of Section 575.11(a)(10) of the
regulations?

Inasmuch as the transfers would
be “in contemplation of” the execu-
tion of a separation agreement and
would be integral to the subsequent
closing of such an agreement, under
the “step transaction” doctrine, as
described below, the transfers should
be treated as made “pursuant to”
the terms of a separation agreement
within the meaning of the regulation
and thus subject to tax.'’

The Internal Revenue Service and
the federal courts have frequently in-
voked the step transaction doctrine to
ensure proper income tax treatment
of a series of transactions.!® In True v.
U.S,, the Tenth Circuit observed that:

Deciding “whether to
accord the separate steps
of a complex transaction
independent significance,
or treat them as related
steps in a unified transac-
tion, is a recurring prob-
lem in the field of tax law.”
In search of an answer to
this problem, courts utilize
a variety of approaches,
including a particular
incarnation of the ba-

sic substance over form
principle known as the
step transaction doctrine.
Simply stated, the step
transaction doctrine pro-
vides that “interrelated yet
formally distinct steps in
an integrated transaction
may not be considered in-
dependently of the overall
transaction.”19

The New York State and New
York City tax authorities have simi-
larly applied the “step transaction”
doctrine in transfer tax cases.?

For example, in In re Fleetwood
Realty Company, the taxpayer partner-
ship held a leasehold interest in rental
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real property located at East 65th
Street in Manhattan.?! The fee interest
in the property was owned by Peter S.
Kalikow (Kalikow), who beneficially
owned all the interests in the taxpay-
er. The leasehold and fee were both
subject to a $38 million mortgage debt
held by Travelers Insurance Company
(Travelers).

Kalikow wanted to convert the
property to cooperative or condomin-
ium ownership. Under the terms of
the mortgage, Travelers’ consent was
required for such a conversion. Fur-
thermore, New York law prohibited a
so-called leasehold condominium. So
the taxpayer and Kalikow requested
that Travelers release the mortgage
lien on the taxpayer’s leasehold estate
and permit a merger of the leasehold
and fee.

On Oct. 4, 1989, Travelers and
Kalikow executed a release agreement
pursuant to which Travelers released
its mortgage lien on the taxpayer’s
leasehold estate and confirmed that
the taxpayer’s liability to pay the debt
was terminated. The following day;,
the taxpayer assigned its leasehold
estate to Kalikow, thereby merging
the leasehold into the fee.

For purposes of computing the
New York State and New York City
transfer taxes on the transfer of rental
or other commercial property, con-
sideration ordinarily includes the
amount of mortgage debt assumed in
connection with such transfer and the
amount of mortgage debt to which
the property is subject.?? In Fleetwood
Realty, the taxpayer took the position
that, since its leasehold was released
from the Travelers’ debt before the
leasehold was assigned to Kalikowy, it
received no consideration in the form
of any relief from indebtedness.?®
However, the New York City Depart-
ment of Finance disagreed and the
New York City Tax Appeals Tribunal
upheld the department’s position.?*

In the view of the administrative
law judge, inasmuch as the taxpayer’s
indebtedness to Travelers was dis-
charged on the day prior to the day
of the taxpayer’s assignment of the

leasehold, the taxpayer was seeking
to elevate form over substance. The
judge rejected this approach, conclud-
ing that since the assignment was
clearly contemplated by all the par-
ties at the time the taxpayer’s debt to
Travelers was released, the two steps
should be analyzed as an “integrated
transaction.”?® Accordingly, the
judge held that the taxpayer received
taxable consideration for its assign-
ment of its leasehold in the form of a
release from its indebtedness.?®

The tax authorities have applied
the step transaction doctrine to com-
bine a series of transactions separated
by much more than one day. For
example, in Seven West 34th Street
Development Corp., an issuance of the
taxpayer’s stock was determined to
be an element of a single transaction
with the subsequent transfer of real
property to the taxpayer nearly one
year later.?’

In any event, as the transfers by
our hypothetical couple, Willa and
Henry, were contemplated as a condi-
tion of their execution of any separa-
tion agreement, such transfers should
be treated as made pursuant to such
agreement. Thus, they are subject to
transfer tax.

Transfer of an Interest in a
Company

The RETT is imposed on “...each
conveyance of real property or inter-
est therein when the consideration ex-
ceeds five hundred dollars....”?8 The
term “conveyance” is defined, in rel-
evant part, as “the transfer or trans-
fers of any interest in real property...
including [a] transfer or acquisition
of a controlling interest in any entity
with an interest in real property.”?® In
turn, a “controlling interest” means,
in the case of a partnership, associa-
tion, trust or other entity (other than
a corporation) “...fifty percent or
more of the capital, profits or ben-
eficial interest in such partnership,
association, trust or other entity.”%° In
other words, the RETT is payable in
the case of a transfer of 50% or more
of the capital or profits in a partner-

ship or limited liability company that
owns real estate located in New York.

In Willa and Henry’s case, the
Operating Agreement of the Com-
pany provides that each owns a 50%
membership interest in the Company.
Under this agreement, they are each
entitled to 50% of the profits and
losses of the Company, as well as
50% of the distributions made by the
Company. Accordingly, for purposes
of the RETT, each owns a controlling
interest in the Company. Therefore,
Willa’s transfer of her interest in the
Company to Henry will be treated,
for purposes of the RETT, in a man-
ner similar to her transfer of an inter-
est in real property to him.

Similarly, the Mansion Tax ap-
plies to “each conveyance of residen-
tial real property or interest therein
when the consideration for the entire
conveyance is one million dollars or
more.”3! Since the term “conveyance”
includes the transfer of a controlling
interest in an entity owning real prop-
erty, the Mansion Tax is also imposed
on the transfer of a controlling inter-
est in an entity owning residential
real property.32 Accordingly, Willa’s
transfer of her interest in the Com-
pany to Henry will be subject to the
Mansion Tax if the transfer is subject
to the RETT.

Finally, the transfer tax statute en-
acted by the Town of East Hampton
follows the RETT. Therefore, Willa’s
transfer of her interest in the Com-
pany to Henry will also be subject to
the town’s transfer tax if the transfer
is subject to the RETT.

Conclusion

Willa and Henry’s agreements
represent transfers for value rather
than bona fide gifts. That is, Henry’s
transfer of his interest in the Town-
house to Willa is the quid pro quo for
her transfer of her interest in the
Company to him (and vice versa). Ac-
cordingly, as each party is receiving
consideration for the property he or
she is transferring, each party will be
subject to New York State transfer tax
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(including the Mansion tax) as well as
the applicable local transfer tax.

Furthermore, there is an alterna-
tive ground for imposing transfer
tax in this case. New York State,
New York City, and the Town of East
Hampton (within which the Amagan-
sett house is located) each impose
a transfer tax on a transfer made
pursuant to a separation agreement.
Here, while the parties proposed
to make the transfers prior to their
execution of a separation agreement,
the transfers are in fact a step in an
overall plan to divide their property
under their separation agreement. Ac-
cordingly, under the so-called “step
transaction” doctrine, the transfers
will be treated as made pursuant to
their separation agreement, and thus
subject to transfer tax.

And, finally, the fact that Willa
will transfer to Henry a 50% member-
ship interest in the Company, rather
than a tenancy-in-common interest
in the Amagansett residence, will not
result in an avoidance of the New
York State or Peconic Bay Region
transfer taxes. All such taxes (includ-
ing the Mansion Tax) are imposed on
transfers of a controlling interest in an
entity that owns real property located
in the applicable jurisdiction.
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Title Policy Endorsements That Are Available in New York

By Marvin N. Bagwell

Currently, there are only six pro-
mulgated title policy forms which are
approved by the State Department
of Financial Services and offered by
title companies for use in New York
State: the Owner’s or Fee policy, the
Loan or Mortgage policy, the TIRSA
Owner’s Extended Protection Policy
(also known as the TOEPP policy),
the Short Form Resident Loan Policy,
the Residential Limited Coverage
Junior Loan Policy and the United
States of America policy. However,
there are almost fifty endorsements
available to real estate practitioners
that provide extended or additional
coverage above those offered by
the policy forms. In this article, the
author will provide a list of the
endorsements and a brief description
of each endorsement. By necessity,
the full terms and conditions of each
endorsement are not set forth in this
outline. The reader is directed online
to TIRSA.org for the full text of each
endorsement.

Unless indicated otherwise, the
premium for each endorsement is
$25.00.

Access Endorsement

= This endorsement insures the
lender against loss in the event
that there is no access to the in-
sured premises over a physical-
ly open and specifically named
public street.

Endorsement for Additional
Interest

= This endorsement insures the
lender against loss in the event
that a court holds that “ad-
ditional interest,” as defined
in the loan documents, is (1)
invalid or unenforceable or (2)
does not have the same lien
priority as the principal of the
loan secured by the mortgage.
However, the endorsement does
not insure the amount of the

additional interest although it
does permit the title company,
by filling in a blank, to cap the
amount of the loss or damage
which the insured can suffer.
Note that the endorsement

also does not insure against the
results of a bankruptcy filing or
against “unconscionability or
unreasonableness.”

= This endorsement requires
underwriter approval prior to
issuance.

= The premium is the full appli-
cable loan rate per thousand for
the amount of insurance above
the face amount of the policy.

Cluster Endorsement (a.k.a.
Aggregation Endorsement)

e The Cluster endorsement
enables a lender to aggregate
coverages on multi-site trans-
actions. The endorsement
provides an amount of total
coverage but also breaks down
the coverage on a per parcel
basis. The fact that the endorse-
ment totals the coverage allows
the lender to also shift some
title losses from one parcel to
another. However, in New York
the endorsement does not cover
losses attributable to the failure
to pay the mortgage recording
tax.

= This endorsement requires
underwriter approval prior to
issuance.

Condominium Endorsement

< This endorsement insures
against loss or damage if: the
unit and its common elements
are not part of the condominium
regime; the failure of the condo-
minium documents to create a
condominium under New York
law; violations of covenants that
restrict the use of the condo-

minium unit (except environ-
mental); the priority of any
condominium liens prior to the
policy date; failure of the unit
to be assessed for real property
taxes; against encroachment of
one unit upon another; and the
loss of title through the condo-
minium’s board exercise of its
right of first refusal.

Co-Insurance Endorsement

= |n co-insurance, any number
of underwriters will agree to
assume the liability for a certain
percentage of the total amount
of the purchase price or mort-
gage upon the subject property.
In this endorsement the names
of the co-insuring underwriters,
their addresses, policy num-
ber, amount of insurance and
the proportion of their liability
is set forth. The endorsement
provides that each underwriter
is only liable for its percent-
age of the whole amount. The
endorsement further provides
that notice of the claim must
be given to each underwriter
at its address, and any future
endorsement must be signed by
all of the co-insurers, and the
endorsement takes effect on the
closing day and may be execut-
ed in counterparts.

Contiguity Endorsement

= This endorsement insures
against loss or damage if it turns
out that the parcels are not con-
tiguous with each other along
their common boundary.

Commercial Contract Vendee
Endorsement

= This endorsement insures that
the Contract Vendee has a valid
and enforceable interest under
the Contract of Sale. The policy
insures against loss or damage
due to the unenforceability of
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the right to receive a deed, the
refusal of a trustee in bank-
ruptcy to give a deed and the in-
ability of the insured to take title
free of intervening adverse in-
terests, except those which were
excepted. There are many exclu-
sions from coverage such as real
estate taxes, mechanic’s liens,
federal tax liens, state tax liens,
defects which would have been
shown by an accurate survey,
changes in laws, mortgage re-
cording taxes, attorney fees and
expenses and problems result-
ing from the failure to record the
Contract of Sale. The amount of
the title underwriter’s liability is
limited to the policy amount or
to the sum of difference between
the fair market value of the land
at the time the insured was to
purchase it under the Contract
and the cost under the Contract,
plus the unreimbursed consider-
ation paid the insured, plus the
actual cost of the building and
improvements actually made by
the insured and the actual direct
costs related to the acquisition of
the land.

= This endorsement requires
underwriter approval prior to
issuance.

e The premium is one hundred
twenty percent (120%) of the
owner’s rate for the amount of
the insurance purchased.

Residential Contract Vendee
Endorsement (Fee or Leasehold)

= This endorsement does not cov-
er nor exclude as much as the
Commercial endorsement. The
Residential endorsement covers
the right to receive a deed under
the contract, unless the insured
does not fulfill the contract’s
terms, and that a trustee in
bankruptcy will not decline to
issue a deed. The endorsement
does not cover matters arising
after the policy date, pre-policy
mechanic’s liens, attorney fees
to enforce the contract except
those incurred in a defense of

the validity of the contract, and
the imposition of mortgage
recording taxes.

= The premium is one hundred
twenty percent (120%) of the
owner’s rate for the amount of
the insurance purchased.

Cooperative Endorsement (Owner’s
and Loan)

= This endorsement excludes
from coverage liens and en-
cumbrances that were of record
prior to the date of the deed to
the Cooperative Corporation.
However, the policy provides
that all mortgages affecting the
Cooperative Corporation are
set forth in Schedule B. The
endorsement covers title to the
building and land; the validity
of the cooperative regime; the
proper location of the coopera-
tive building; there being no
forfeiture or reversion provi-
sion; that real estate taxes on the
land and building have been
paid up to the closing date;
maintenance charges on the
unit have been paid up to the
closing date; and that the co-op
board’s right of first refusal has
not been exercised. In addition,
the owner’s endorsement covers
the cost of moving the owner’s
personal property in the event
of an eviction as the result of a
matter insured against.

Environmental Protection Lien
Endorsement: New York

= This endorsement only protects
against environmental liens that
are recorded at the date of poli-
cy. It excludes liens provided for
the Section 1307 of the Public
Health Law, which provides for
nuisance and sanitation liens.

Environmental Protection Lien
Endorsement: New York City

= This endorsement provides the
same coverage as the State en-
dorsement but excludes overage
for liens arising under Section
17-151 of the Public Health

provisions of the City’s Admin-
istrative Code. This provision
authorizes the Department of
Public Health to impose liens
against properties in which
health violations exist. The
endorsement can only be issued
for properties located in New
York City.

Environmental Protection Lien
Endorsement (for Mortgages Made
to the State of New York or a
Public Benefit Corporation Thereof
and Federal Government Agencies)

= This endorsement provides the
same coverage against recorded
liens as the prior two endorse-
ments but does not contain
exclusions for statutory liens.

Fannie Mae Balloon Mortgage
Endorsement: New York

= In the event that a mortgage
will be insured by or sold to
Fannie Mae, this endorsement
insures that the mortgage will
not be rendered invalid nor
will its lien priority be lost
because of the exercise of the
balloon provision in the mort-
gage including the extension of
the loan terms and a change in
the interest rate provided that
no other liens or defects have
arisen since the policy date.

First Loss Endorsement

= |f the lender experiences a loss
or series of losses which aggre-
gate to ten percent (10%) of the
policy’s face amount, then the
title company cannot require
the foreclosure of the mortgage
or deed of trust before having
liability for a compensable loss
under the title policy. The title
company also agrees to subordi-
nate its subrogation rights to the
rights that the insured may have
against the property.

= This endorsement requires
underwriter approval prior to
issuance.

10
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= The premium is ten percent
(10%) of the full applicable loan
rate.

Industrial Development Agency of
Similar Public Benefit Corporation
Transfer to Beneficial Owner
Endorsement

= Under the terms of this endorse-
ment, the title underwriter
extends the coverage provided
under the policy to the Benefi-
cial Owner of the property. The
Beneficial Owner is defined as
the legal entity that is or will
be the grantor to the IDA, is
or will be the grantee from the
IDA, or is or will be the IDA’s

gage will retain the mortgage’s
original loan priority even if the
lender makes future advances to
the borrower or the loan’s inter-
est rate is changed. Real estate
taxes, assessments, water and
sewer charges, Federal tax liens
and liens and encumbrances
known to the lender are exclud-
ed from coverage.

Land Same as Survey Endorsement
= This endorsement insures that

the land as described in the title
policy is the same as the land
shown on the survey.

nominee. “Beneficial Owner”
also includes that assignee of
a leasehold from the IDA. The

Leasehold Endorsement (Loan
Policy) & Leasehold Endorsement
(Owner’s Policy)

= These two endorsements cover

endorsement also passes on the
title coverage to certain identi-
fied successors-in-interest to the
Beneficial Owner.

Joint and Several Liability
Endorsement
< Under this endorsement, the

underwriters agree to be respon-
sible for the loss of the other
underwriters up to a certain
amount. Once that amount is
reached, then the underwriter’s
liability is in proportion to its
pro rata share of the transaction.

= The premium is charged by each
underwriter at the rate of $1
per $1,000 of the total amount
of insurance for which the joint
and several liability applies.

Junior Loan Policy Endorsement 1
and 2
= The Junior Loan Policy endorse-

ment 1 protects the second
mortgage lender from the loss
of priority resulting from the
recording of a deed to or a
mortgage on the subject prop-
erty after the policy date or the
date of the endorsement. If the
property is one to four family
residential, then Junior Loan
Policy endorsement 2 insures
the second lender that its mort-

the leasehold owner or lender
from certain defined losses and
damages if the lessee is evicted
from the property as a result of
the loss of a covered matter un-
der the underlying policy. The
covered loss or damage includes
the value of the remaining lease-
hold estate as well as the cost

of removing personal property
up to 100 miles, the rent that

the insured may be obligated

to continue to pay and dam-
ages which the lessees may be
required to pay to its sublessees,
among others.

Manufactured Housing Unit
Endorsement

« This endorsement amends the

term “land” in the title policy to
include a manufactured housing
unit located on the land on the
policy date. However, this is just
the beginning of the story. New
York does not have a law, as do
other states that permit a manu-
factured home to be legally
attached to the land. Mobile
homes that were manufactured
after 1994 in New York are reg-
istered in the Division of Motor
Vehicles, as are automobiles.
Therefore, manufactured homes
built after 1994 cannot be legally
attached to land. The result is

that some title underwriters will
not insure manufactured homes
while others go through all
sorts of gyrations involving tax
assessment information, affida-
vits and UCC requirements or
exceptions to insure titles. Some
underwriters will insure modu-
lar homes while others will not.
The best advice is to contact
your underwriter.

Market Value Policy Rider
= Section 6409(c) of the Insurance

Law requires title underwriters
to offer at the time of closing
or before a market value rider
to natural person owners of a
one-to-four family residential
property including cooperative
units. Under the endorsement,
the title underwriter insures the
owner against loss or damage
not exceeding the market value
of the property at the time of
the loss. The market value is
determined by a panel of three
arbitrators; one selected by the
insured, one by the title under-
writer and the third by the two
arbitrators. There is a similar
endorsement for the TIRSA
Extended Owner’s Protection
Policy (TOEPP) as well.

= The premium is ten percent

(10%) of the full owner’s rate.

Mezzanine Financing Endorsement
= Mezzanine financing works as

follows: your client is probably
a member of an LLC or a part-
ner in a partnership. Let us stick
with the LLC for clarity’s sake.
The LLC owns a parcel of real
property. The parcel is probably
encumbered by a mortgage, the
priority of which is insured by
a title underwriter. In addition,
the LLC is the insured under a
fee or owner’s title insurance
policy. Your client, the member
of the LLC, is about to borrow
additional funds from a lender.
To secure the loan, the lender is
going to require that your client,
the LLC member, pledge his or
her membership interest to the
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lender. If a title claim were to
arise, the membership interest
in the LLC might lose a great
deal of is value. Therefore, the
lender wants “divs” on any pay-
ment that the title underwriter
may make to the member in
resolution of the title claim. The
payment to the lender would

be made pursuant to the terms
and conditions of the Mezzanine
Financing endorsement. The
lender is the Mezzanine Lender
and the loan secured by a
pledge of the member’s interest
in the Mezzanine Loan.

Under the Mezzanine endorse-
ment, the borrower assigns his
or her right to a claim payment
under the title policy to the
Mezzanine Lender. If there is a
loss under the title policy before
the Mezzanine Lender gains
control of the member’s inter-
est, the claims payment goes to
the Mezzanine Lender. In order
to make this assignment of a
claims payment possible, the
borrower is required to execute
the endorsement.

The loss under the policy is

the member’s proportionate
share amount of the Actual Loss
as that term is defined in the

policy.

For its part, the Mezzanine
Lender agrees that it has no
rights in the title to the land,
that it has no right to negotiate
with the title underwriter as to
amount of the loss, that the title
underwriter has not waived

any defenses that it might

have against the borrower, that
the title company still has its
subrogation rights if it makes

a payment, and that the title
company still has the rights to
insure additional mortgages
secured by the land without
obtaining the lender’s consent.
The title underwriter agrees that
if a loss occurs after the Mez-
zanine Lender acquires title to
the member’s interest, it will not

deny having liability because of
the transfer.

= This endorsement requires
underwriter approval prior to
issuance.

e The premium is twenty percent
(20%) of the owner’s rate.

Mortgage Tax Endorsement

= Under New York statutory law,
even if one could record a mort-
gage without paying the record-
ing tax, the lender cannot assign
nor foreclose the mortgage until
the tax is paid. Pursuant to the
Mortgage Tax endorsement, the
title underwriter insures the
owner of the mortgage against
loss or damage if the correct
mortgage tax is not paid.

New York City “Development
Rights” Endorsement

= Adevelopment right is the right
of the owner to build a structure
to the height permitted by the
City’s zoning code. Simplified,
if the code permits a building to
be constructed up to six floors,
but the existing building only
has four floors, then the owner
of the building has two floors of
excess development rights. Pro-
vided that certain requirements
are met, a neighboring owner
may purchase the excess two
floors of development rights
from the owner of the building.
The agreement setting forth
the terms of the transfer of the
development rights from one
building to another is the Zon-
ing Lot Development Agree-
ment (“ZLDA”). The Declara-
tion of Zoning Lot Restrictions
evidences the agreement of the
adjoining property owners and
other “parties in interest” to the
terms and conditions of the new
zoning lot. The Development
Rights endorsement insures that
all of the parties in interest as
defined by the Zoning Resolu-
tion of the City of New York
have joined in the execution of
the ZLDA and the Declaration

of Zoning Lot Restrictions. The
endorsement may insure an
Easement for Light and Air if
one is created. The endorsement
does not insure the amount

of the floor area development
rights. Therefore, contrary to
popular thought, the endorse-
ment does not insure the devel-
opment rights themselves.

Non-Imputation Endorsement
= |f the incoming partner purchas-

es a non-imputation endorse-
ment, the title company will
waive its right to deny a claim
based upon the act of the in-
sured policy exclusion but only
to the extent of the lease of the
percentage interest purchased
by the incoming partner, the dif-
ference in value of the insured
estate without the defect and
its value with the defect, or the
policy amount.

= The premium is twenty percent

(20%) of the full owner’s rate.

Option Endorsement
= The Option endorsement in-

sures the holder of the option
that it has a valid and enforce-
able interest as Optionee under
the Option to purchase the land.
Since the terms and conditions
of this endorsement mirrors

the Contract Vendee endorse-
ment discussed above, please
see that discussion for a fuller
explanation.

This endorsement requires
underwriter approval prior to
issuance.

The premium charge depends
upon so many variables that it
will not be stated here. In-
quiring minds are directed to
Section 33 of the TIRSA Rate
Manual.

Partial Release of Mortgage
Premises Endorsement

= This endorsement provides that

the mortgage remains as a valid
and enforceable lien on the
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land not released and that the
mortgage’s lien priority is not
affected by the release.

= The premium for this endorse-
ment is $150.

Planned Unit Development
Endorsement

= This endorsement insures
against the lender or unit owner
from suffering a loss due to vio-
lations of restrictive covenants
unless a notice of the violation
has been recorded, unpaid prior
unit owner assessments, en-
forced removal of any structure
which encroaches upon adjoin-
ing land and the enforcement of
a first right of refusal to pur-
chase the land.

Residential Revolving Credit
Endorsement (Owner-Occupied
One-to-Six Family)

RCE-1

= This endorsement insures the
lender against loss that the
lender may incur because of a
loss of the lien priority of the
insured mortgage as a result of
advances made by the lender to
the owner. Losses resulting from
Federal tax liens, bankruptcies,
real estate taxes, assessments
and water and sewer charges
are not covered.

= The premium for this endorse-
ment is ten percent (10%) of the
full applicable loan rate.

Commercial Revolving Credit
Endorsement for Commercial Credit
Line Mortgages Which Secure a
Maximum Principal Indebtedness of
Less Than $3,000,000

RCE-2

< In New York, there are three

Commercial Revolving Credit
endorsements. All three insure
the lender against loss or dam-
age which the lender might sus-
tain arising from a loss of prior-
ity due to advances made under
the loan documents, provided

of course that the lender has

no actual notice of the sale or
transfer of the property. The first
endorsement covers commercial
transactions for less than $3 mil-
lion. This endorsement excepts
from coverage federal tax liens,
bankruptcy filings, real estate
taxes and assessments, mechan-
ic’s liens and other statutory
liens, which have priority over
the mortgage.

= The premium for this endorse-
ment is ten percent (10%) of the
full applicable loan rate.

Commercial Revolving Credit
Endorsement (Limited Term Special
Coverage) for Commercial Line
Mortgages Which Secure Maximum
Principal Indebtedness of Less Than
$3,000,000

RCE-3

e This endorsement is only ef-
fective if the insured mortgage
has a term of three years or less
and is not a building loan. This
endorsement provides coverage
against losses caused by me-
chanic’s liens.

= This endorsement requires
underwriter approval prior to
issuance.

= The premium for this endorse-
ment is twenty percent (20%) of
the full applicable loan rate.

Commercial Revolving Credit
Endorsement for Commercial Credit
Line Mortgages Which Secure a
Maximum Principal Indebtedness
of $3,000,000 or More

RCE-4

= |n addition to the exclusions set
forth in the less than $3 million
endorsement described above,
this endorsement excludes me-
chanic’s liens from coverage. It
also adds an exclusion for New
York’s mortgage tax.

= Under statute (Tax Law, 253-b),
only commercial line mortgages
under $3 million enjoy an ex-

emption from the imposition of
mortgage taxes.

= This endorsement requires
underwriter approval prior to
issuance.

= The premium for this endorse-
ment is ten percent (10%) of the
full applicable loan rate.

Residential Mortgage Endorsement

= This endorsement insures the
lender against loss that results
from an easement that is not
fixed or ascertainable or which
interferes with the use of the
building and improvements lo-
cated on the land. The endorse-
ment also insures that there are
no violations of any covenants
and restrictions reference in
Schedule B or the policy on the
land and that a future violation
will not cause a forfeiture of
reversion of title.

TIRSA or ALTA 9

(Restrictions, Encroachments,
Minerals) a/k/a “All-Inclusive” or
“Comprehensive” Endorsement

e The TIRSA or ALTA 9 (Ameri-
can Land Title Association)
endorsement insures against
loss or damage caused by:

1. Covenants and Restric-
tions (“C & R’s”) which
adversely affect the insured
mortgage’s lien priority;

2. C &R’s, violations thereof,
encroachments, recorded
environmental protection
notices, unless excepted in
Schedule B of the policy;

3. Future violations of C &
R’s which would result in
a forfeiture or reversion of
title;

4. Damage caused to shrub-
bery or trees which are
located in the easement
areas; and

5. Final court orders requiring
the removal of encroach-
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ments, or denying the right

to maintain any improve-
ments on the land.

= This endorsement is available
only to lenders.

= The premium for this endorse-
ment is ten percent (10%) of the
full applicable loan rate.

Reverse Mortgage Endorsements
for Mortgages Made Pursuant to
Sections 280 and 280-a of the Real
Property Law

= This endorsement insures the

lender against a loss of lien pri-
ority due to advances made to a
borrower under a reverse mort-
gage including shared apprecia-
tion, accrued but unpaid interest
or compound interest. However,
the endorsement does not insure
against usury, violations of con-
sumer protection laws or of RPL
Sections 280 or 280-a. Losses
resulting from Federal tax liens,
bankruptcies, real estate taxes,
assessments, water and sewer
charges, and liens encumbranc-
es or other matters known to the
lender are not covered. Finally,
the title company does not cover
legal fees, costs and expenses in-
curred by the lender to establish
the amount of the loan.

Successor-in-Ownership of
Indebtedness Endorsement (Loan
Policy)

= Based upon the representations

of the assignee or purchaser
of the indebtedness, the title
underwriter will extend the
coverage provided by the title
policy to the new owner of the
indebtedness. However, the
endorsement does not change
the policy’s effective date, the
amount of coverage, and it
continues the exclusions and
exceptions contained in the
original policy. Further, it does
not insure the legal sufficiency
or validity of the assignment.

Standard New York Endorsement
(Loan and Owner’s)

= Certain provisions of the ALTA

loan and owner’s policy are
replaced by the Standard en-
dorsements. The Loan policy
version provides coverage

for mechanic’s liens that arise
prior to the loan’s closing date,
excludes from coverage real
estate taxes, assessments and
water and sewer charges which
are incurred between the closing
date and the recording date.
The endorsement also excludes
High Cost Home and Subprime
Home Loans, as statutorily de-
fined, from coverage. The Own-
er’s endorsement also provides
coverage for losses attributable
to pre-closing date mechanic’s
liens, but as in the Loan policy,
it too excludes coverage for real
estate taxes, assessments and
water and sewer rents.

There is no premium for this
endorsement.

SWAP Agreement Endorsement
= An interest rate swap occurs

when one party agrees to pay

a set interest rate and the other
agrees to accept a floating rate.
When the floating interest rate
is higher than the set rate, ad-
ditional interest will be gener-
ated. The concern is that this
additional interest does not
adversely affect the mortgage’s
lien priority. This endorsement
provides the requested cover-
age. However, the endorsement
does not cover usury nor does it
insure the amount of additional
interest that a court may deter-
mine is proper.

The premium is the loan rate
per thousand for the amount
of insurance above the face
amount of the policy.

Tax Parcel Endorsement—Single Tax
Lot and Tax Parcel Endorsement—
More Than One Lot

e The endorsements are self-

descriptive. Both insure that the
lands as described in Schedule
A of the policy are not assessed
as separate tax lots, which
include no land other than that
which is described in Schedule
A. Hence, the title company is
insuring that a foreclosure of
lands not included in Schedule
A but which are shown as a
part of the tax lot will not result
in a loss of title to the insured

property.

Variable Rate Mortgage
Endorsement, Variable Rate
Mortgage Endorsement—Fixed
Rate Conversion—and Variable
Rate Mortgage Endorsement—
Negative Amortization

e The three endorsements ref-

erenced above provide cover-
age that a future interest rate
change or conversions will not
render the underlying mortgage
unenforceable nor destroy the
mortgage’s lien priority. The
title company will require that
the lender set forth the conver-
sions clearly in the recorded
loan documents

Waiver of Arbitration Endorsement
* This endorsement deletes Con-

ditions and Stipulations Section
13 of the ALTA Owner’s Policy
and Section 14 of the ALTA
Loan Policy, thereby eliminat-
ing the arbitration requirement
from both policies.

This may not have been the most
exciting of articles to ever appear in
this Journal, but the author hopes that
it is helpful.

Marvin N. Bagwell is the Vice-
President and Chief New York Sate
Counsel for Old Republic National

Title Insurance Company and is
based in Westbury, New York.
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How to Use a Tenants’ Association to Defeat

an MCI Application

By Adam Leitman Bailey and Dov Treiman

l. General Overview

Major Capital Improvement
Increases (MCIs) are a concept that
parties can contract for if they are not
subject to rent regulation.! However,
generally speaking, unregulated
residential tenants rarely do contract
for them. They are therefore, in a
practical sense, uniquely belonging
to the world of rent regulation and
are a means whereby landlords can
profit from the installation of new or
replacement systems in the building
complex.

In regulated housing, a landlord
may only obtain an MCI upon appli-
cation to the New York State Division
of Housing and Community Renewal
(DHCR).?

While the Rent Stabilization Code
(RSC) lists the most common of the
systems eligible for MCI treatment,
any building system can qualify, pro-
vided that it:

(a) is deemed depreciable under the
Internal Revenue Code, other
than for ordinary repairs; and

(b) is for the operation, preservation
and maintenance of the struc-
ture; and

(c) is an improvement to the build-
ing or to the building complex
which inures directly or indi-
rectly to the benefit of all tenants,
and which includes the same
work performed in all similar
components of the building or
building complex, unless the
owner can satisfactorily demon-
strate to the DHCR that certain
of such similar components did
not require improvement.?

If the system is not on the RSC
list,* there is a procedure the landlord
can employ for qualifying it as well.
However, it is very rare that off-list
systems are installed and therefore it
is unnecessary to discuss them here.

MCls are written into the rent
stabilization system as a means of
incentivizing the landlord to upgrade
the building as a whole as well as its
individual apartments.® The incen-
tive is that most basic to capitalism—
profit. Therefore, while some tenant
advocate organizations in New York
City seek to eliminate MCls as an-
other means of landlord profit, it is so
strongly part of the entire system that
one can assume that so long as there is
rent stabilization, there will be MCls.

The profit, crudely on its face,
appears from the fact that an im-
provement appears to become 100%
reimbursed to the landlord seven
years after it is made.® Actually, that
is an over-simplification. The grant-
ing or denial of the application can
take years before the DHCR and usu-
ally does. It therefore leaves inflation
unaccounted for. On the other hand,
once the rent increase is put through,
it becomes part of the base rent and
a means towards the landlord’s goal
of achieving high rent deregulation
when the legal rent exceeds $2,500
per month.” Since it is part of the base
rent, it is also subject to the annual
or biennial rent increases as well as
vacancy increases. Therefore, the
recovery can be much faster than
the seven years after approval of the
application.®

Buildings converted to coop-
eratives and condominiums present
special issues. While the no longer
rent-stabilized units are part of the
arithmetic for computing the in-
crease, they do not themselves gener-
ate increased revenue to the landlord
from an MCI.°

Therefore, the system is really
designed for an MCl increase in a
cooperative- or condominium-con-
verted building to be just one more
tool for the landlord to drive the rent-
regulated tenants out of the building
prior to selling the apartments.

However, that does not mean
tenants are without their weapons in
such matters. The bulk of this article
will explore that arsenal.

II. ~ MCls: A Highly Technical
Application

Only a very foolish landlord
would undertake an MCI application
in a large building with a vigorous
tenant organization without having
all its ducks lined up. However, ac-
cidents and mistakes do happen and
sometimes facts uncomfortable for
the landlord are simply papered over.
All of these create vulnerabilities for
the tenant advocates to use to their
advantage. It is the tenant advocate’s
job to find these flaws.

lll.  The Requirements of MCI

a. The work must affect all residen-
tial units in the building.®

In order to qualify for an MClI,
the improvement must affect all
residential units in the build-
ing.!! It need not have any effect
on the commercial units at all.

However, “all” does not really
mean “all.” If a building has, for
example, 1,000 windows, the
replacement of 900 windows
would not qualify for MCI
treatment. However, the replace-
ment of 997 windows would.
These numbers are only given

as examples. They are not fixed
percentages, but merely an in-
dication that the DHCR has the
discretion to construe “almost
all” to be “all” for the building.1?
Also, windows are only given as
one example of the many kinds
of building systems that could
be replaced. However, they are a
very special system because:

i. They are easy to count; and

ii. They normally affect all units
in the building.
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Other examples of building
systems that come down to a
question of whether all of the
apartments are affected would
be the rewiring of the building.
While there would not normally
be a valid reason to skip a par-
ticular apartment for rewiring,
there could be a valid reason

for skipping replacement of a
particular window where, for ex-
ample, a window identical to the
new ones going into the building
had to be replaced a year before
the MCI window replacement
program started.13

Therefore, the Tenants’ Asso-
ciation must count the build-
ing systems that were actually
replaced. The count must be
precise. If too few systems were
replaced, the application for
MCI treatment must be denied.

The things being replaced must
be too old to be within their
“useful life” as defined by the
RSC.1

The RSC sets forth a list of what
is a “useful life” for any particu-
lar building system and in some
cases distinguishes amongst
various kinds of particular sys-
tems.’® The tenants’ lawyers can
guide the Tenants’ Association
to the particular RSC provisions
to ascertain which useful life
(or lives) apply to the particular
building systems for which the
landlord is laying claim.

Therefore, the Tenants’ Asso-
ciation must ascertain both the
specific type and the age of the
systems that were replaced. If
the application for MCI over-
states the age of the building
system or misrepresents the
type that was replaced, the ap-
plication could be defeated.

The increase must be 1/84th of
the actual cost.26

It will be necessary for the ten-
ants’ lawyers, sometimes with
the assistance of certified public
accountants, to scrutinize the
actual MCI application to see

if the costs set forth are reason-
able, appropriate, and accurate,
both as to the law, and as to

standard accounting practices.’

. The leases must authorize the

charge.'®

MCls are only authorized with
respect to a particular apartment
if that apartment is held by the
tenant pursuant to a lease that
actually includes a lease clause
authorizing MCl increases.? It
is possible that the leases do not
contain such clauses. It is also
possible that neither the landlord
nor the tenant is actually in pos-
session of any lease.

It will therefore be necessary
for the Tenants’ Association to
gather copies of all the leases
of all of the apartments fighting
the increase.

It will also be necessary for
staff at the tenants’ lawyers to
study these leases to ascertain
whether they have MCI clauses.

The application must have been
filed within two years after the
completion of the installation of
the windows.?

It will therefore be necessary
for the Tenants’ Association to
check the precise timing from
the completed installation to
the first application for MCI
increase.

The improvements cannot have
been funded out of a coopera-
tive’s or condominium’s cash
reserves.?!

While it is unlikely that such
funding is used, the tenants’
lawyers will have to trace the
funds.

. The MCI application may not be

granted if the landlord is failing
to furnish essential services or if
there are immediately hazard-
ous conditions in the building.??
There are brand new amend-
ments to the Rent Stabilization
Code that expand the restric-
tions “C” violations place on the

granting of MCls.23 Under the
new amendments, the presence
of a “C” violation, discovered
by DHCR itself, or reported by
essentially anybody, will now
require the dismissal of the MCI
application, with leave to renew
within sixty days, if the viola-
tion is cured.?* That can prove
extremely difficult, and can wind
up bringing the application out-
side the required two years.

It will therefore be necessary
for the Tenants’ Association

to inspect the entire complex

to search for such breaches of
services or violations. It is often
prudent to hire engineers to do
so. If any such violations are
found, the Tenants’ Association
will want to be on the tele-
phone immediately, reporting
them to the City. Ideally, these
violations should be phoned

in before the completion of the
MCI work so that the violations
are already in place at the time
of the MCI application.

. The MCI application will not

be granted if there is shoddy
workmanship.?®

It will therefore be necessary
for the Tenants’ Association
to survey whether all of the
claimed building systems are
functioning properly and to
identify those that are not.

The MCI application must con-
tain detailed financial proofs of
the expenditures the landlord
claims. These proofs “should
include at least one of the
following:

1) Cancelled check(s) contem-
poraneous with the comple-
tion of the work;

2) Invoice receipt marked paid
in full contemporaneous with
the completion of the work;

3) Signed contract agreement;

4) Contractor’s affidavit indicat-
ing that the installation was
completed and paid in full.?8

16

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3



Whenever it is found that a
claimed cost warrants further in-
quiry, the processor may request
that the owner provide addition-
al documentation.”?’

It will therefore be necessary
for the tenants’ lawyers to exam-
ine these proofs and determine
if there are flaws in them that
can be exploited to knock out
the application.

Special Equities

The RSC allows the DHCR

to consider special or unique
circumstances with regard to

the entire building and with
regard to individual apartments
to ascertain if there is anything
that makes imposition of an MCI
with respect to a particular apart-
ment inappropriate.2

It will therefore be necessary
to the Tenants’ Association to
gather volunteers to interview
individual tenants with respect
to their peculiar situations that
may make for unique circum-
stances excusing the imposition
of the MCI increase.

It will therefore be necessary
for the tenants’ lawyers to train
these volunteers. Where it ap-
pears from a volunteer’s report
that there is something special
about a particular apartment,
the tenants’ lawyers will have
to re-interview the affected
tenants. Training the volunteers
entails:

i. Having the volunteers keep
detailed records of who was
interviewed, when, and
where.

ii. Having the volunteers ask-
ing questions about health,
income, economic hardships,
special expenses, senior
citizen status, disabilities,
special reasons that the
claimed improvement would
be of no use to a particular
apartment, any other unique
circumstances the inter-
viewed person can think of.

ROOMS

iii. Having the volunteers make
and keep copies of all notes
of all interviews and turning
over one copy of the notes
to the Tenants’ Association
Interview Captain.

. Certain senior citizens may be

exempt from the MCI, particular-
ly those who qualify for Senior
Citizen Rent Increase Exemption
(SCRIE) treatment.?®

It will therefore be necessary
for the Tenants’ Association

to ascertain if any of the af-
fected apartments are subject
to SCRIE. Generally speaking
such seniors or those who man-
age their affairs will be able to
identify the affected seniors to
the Tenants’ Association.

Calculating the MCI

The RSC has MCls apportioned
over the building by using a ra-
tio based on the building’s total
room count compared to the
number of rooms in a particular
apartment. The formula works
approximately as follows:

Thus, under this example, the
new base rent upon which all
future increases would be calcu-
lated becomes $502.50.

We have purposely selected
artificially low and round num-
bers to illustrate the formula.
These numbers have nothing to
do with any particular building
complex. They have everything
to do with how the calculations
work. Note the number “84” is
fixed directly in the RSC. Every-
thing else is fictitious.

It should also be noted that the
formula for calculation of MCls
is meant to apply to any kind of
improvement the landlord may
make.®! So, although logic would
seem to demand, standing in a
vacuum, that the MCI rent in-
crease with regard to windows,
for example, would be based on
how many windows are actually
in a particular apartment, that is
not part of the calculation. Since
MCls are allowed for items like
trash compactors that aren’t ac-
tually in particular apartments,
the “room count” formula is

x TOTAL COST OF IMPROVEMENT

Particular Apartment

84 x ROOMS
Equals

Entire Building

Increase to Monthly Base Rent30
For example:

If a landlord has a construction project that costs $42,000, which is in all other
respects qualified for MCI treatment, and the tenant in question has a five-room
apartment and there are 1000 rooms in the entire building, and the tenant’s rent
was, before the MCI, $500 per month, the formula would look like this.

ROOMSParticular Apartment =5

TOTAL COST OF IMPROVEMENT = $42,000
ROOI\/ISEntire Building = 1000

Initial Base Rent = $500

5 x $42,000 + $500 =
84 x 1000

$210,000 + $500 =
84,000

$2.50 +$500 = $502.50
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used for all MCls, even if logic does not make a particular apart- fore entitled to a $30 increase

would seem to be out of whack ment into a six-room apartment per month in the first year of
with particular MCls that clearly when it is a G line apartment. It the MCI increase and a $15
benefit some apartments more still counts as seven. This is par- increase in the second year
than others.3? ticularly important in building of the MCI increase. Please
. ” complexes where the sponsor of note, these spread forward
- What is a “room™? a cooperative or condominium increases are calculated
The definition of “room?” for conversion is, in fact, combining annually and have nothing
purposes of the RSC and for various apartments through- to do with when the lease
purposes of an MCl is highly out the complex and changing is set to expire. The spread
technical and beyond the scope the room counts of the original forward rent increases take
of this article. architecture. place on the anniversaries
. of the first increase, which is
The definition of a room for MCI a study of the entire complex lease’s expiration date.

purposes only is as follows: as originally designed to see ii. Senior citizens
how the total room count as
designed compares to the room
count set forth on the MCI ap-
plication REGARDLESS OF

1) Awindowless kitchen con-
taining at least 59 square feet
or a kitchen of any size with

Those senior citizens who
are eligible for SCRIE cannot
have their rents increased

window. In either case, a above 1/3 of their annual

kitchen must be enclosed by STATUS OF PARTICULAR household income.38 The

at least three sides, excluding APARTMENTS. rest of the MCI increase

the side(s) that contain(s) the It is also necessary that the Ten- simply passes to the land-

entranceway; or ants’ Association provides to lord as a real estate tax credit
the tenants’ lawyers an analysis instead.%®

2) An enclosed area with win-
dow containing at least 60
square feet; or

of the number of rooms for each

line in the complex. This will lii. Disabled persons

enable the tenants’ lawyers to Under the January 8, 2014
3) An enclosed area without ascertain whether the individ- amendments to the Rent
window containing at least 80 ual apartments’ room counts as Stabilization Code, the ex-
square feet; set forth in the MCI application emptions enjoyed by senior
is correct. citizens with respect to MCls

4) Bathrooms, walk-in closets,

porches, terraces and hall- ¢. Maximum increases
ways are not rooms.3

do not have general applica-
bility to disabled persons.*
i. Alltenants However, the new regula-
There are more details to the . tions do set forth such an
gualifications. However, there MClI Increases cannot exemption with respect to
are certain principles of which amount to a higher increase electrical submetering, but

you should be aware: g;/aggo(\)/r;e%i[]g; le)rrreeman not directly in connection
0 with MCls.*! The Tenants’

e L e B e
' . : . team should carefully note

regardless of how many are rent amount of an increase with all disabilities
regulated, unregulated, occu- any particular apartment '
pied, or unoccupied.® They do therefore becomes calculated v/, Concluding Observations
not include commercial space.® not only based on the room There is nothi tomati
They are also unaffected by al- count as above described, a bere |;no Ing au (:ma Ic
terations made to the building.* but also on this 6% ceiling. about the granting of an MCI

o We will illustrate. application. A strong showing
If, for a example, the original on behalf of the tenants that the
“G” line to a particular build- An apartment has a base application should be denied has
ing was architecturally designed rent of $500 per month. The historically resulted in the denial
to have seven “rooms” as the room count MCI increase of many of these applications.
word “room” is understood in calculation entitles the land- b, Whil ing individu-
this context, the fact that two lord to an increase of $45. ol Ile tenants acting '3 ;V' u
bedrooms removed a partition so However, 6% of $500 is only a'ly can, on occasion, defeat an
as to make one larger bedroom $30. The landlord is there- MCI application, they stand a

vastly inferior chance of doing
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so, compared to the organized
work of a good solid Tenants’
Association.

It takes a great deal of homework
by and on behalf of the tenants
to effect the denial of an MCI
application.

MCI applications are rarely
defeated by law firms who do
landlord-tenant work only as a
sideline, although firms do-

ing exclusively tenant work or
exclusively landlord work enjoy
no advantage over those who
represent either side, depending
on who retains them first.

In order to maximize the chances
of defeating an MCI applica-
tion at minimum expense to the
tenants, the Tenants’ Association
and the tenants’ lawyers will
have to develop a strong work-
ing relationship. To that end,

all of the principles that make

a good Tenants’ Association

are most particularly true. The
Association must be run fairly,
transparently, and in a man-

ner that earns the full faith and
confidence of the tenants so that
when Association leaders confer
with the tenants’ lawyers, the
lawyers can rely on what is being
said and act accordingly. Such

a system inevitably strengthens
the collective position of the
tenants in MCI applications so as
to get the proper presentations
prepared to make the MCI either
denied or long delayed.
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Cooperative Housing Corporations—Ownership by Trusts:
A Retrospective and a Forecast

By Anita Rosenbloom and Eva Talel

Every decade or so, we write an
article discussing trends in trust own-
ership of cooperative apartments.!
Trends are largely driven by changes
(or feared ones) in the Federal estate,
gift and generation-skipping tax laws.
This article therefore addresses recent
changes in the Federal estate, gift and
generation-skipping taxes and their
impact on requests to transfer owner-
ship of cooperative apartments to a
variety of estate planning trust vehi-
cles, as well as how cooperative hous-
ing boards evaluate such requests.
We hope that our insights will be
helpful to both counsel to cooperative
housing corporations and individual
shareholders, and will facilitate such
requests to symbiotically achieve the
apartment owner’s personal estate
planning objectives while protecting
the integrity of the cooperative hous-
ing corporation and its fiduciary obli-
gations to all shareholders.

Overview of Changes in the Federal
Estate, Gift and Generation-
Skipping Taxes

Our last article was written shortly
after passage of the Economic Growth
and Tax Relief Reconciliation Act of
2001 (“EGTRRA”),2 when we noted an
increase in the number of such transfer
requests and forecast that the trend
would continue. While we were cor-
rect in our forecast that there would
be a steady increase in such requests
under EGTRRA, what we did not fully
predict was the magnitude of requests
that would occur in 2011 and 2012 due
to the fiscal cliff drama in Washington
and dramatic shifts in the Federal es-
tate, gift and generation-skipping tax
laws.

Under EGTRRA, substantial in-
creases in the Federal estate and gen-
eration-skipping (“GST”) exemptions
were phased in from 2002 until 2009,
when they reached the $3,500,000
level. On January 1, 2002, the gift tax
exemption increased to $1 million but
remained frozen at that level. In 2010,
the unthinkable happened when Con-

gress failed to act and the sunset pro-
visions of EGTRRA actually kicked in
and the Federal estate and GST taxes
were temporarily repealed in 2010. But
the gift tax remained hale and hearty
with a $1 million exemption and a 35%
Federal tax rate.

On December 17, 2010, President
Obama signed into law the Tax Relief,
Unemployment Insurance Reautho-
rization, and Job Creation Act of 2010
(the “2010 Tax Relief Act”)® uniformly
increasing the exemption amounts for
Federal gift, estate and GST taxes to
$5 million as of January 1, 2011 and
decreasing all transfer tax rates to 35%.
A surprising feature of the Act was
the unification of the Federal estate
and gift tax systems, with the gift tax
exemption jumping from $1 million
to $5 million. Essentially, the 2010 Act
opened the floodgates on January 1,
2011 for wealthy couples to gift up to
$10 million free of transfer taxes.

The exemptions for all three
taxes—estate, gift and GST tax—were
subject to further adjustments for in-
flation so that on January 1, 2012, the
exemptions rose to $5,120,000 and the
combined exemptions for a married
couple became $10,240,000.

Unfortunately, to add further to
the fiscal cliff drama, the 2010 Tax
Relief Act had its own sunset provi-
sions and on January 1, 2013, the
Federal estate and gift tax exemptions
were scheduled to drop to $1 million
($1,430,000 for the GST exemption)
and the transfer rates were to sky-
rocket to 55%. It was this threat of a
dramatic drop in the estate, gift and
GST tax exemptions and spike in the
transfer tax rates that fueled the flood
of requests received by cooperative
housing corporations for permission
to transfer apartments to a variety of
trusts before December 31, 2012, when
the gates might close and eclipse the
opportunity to make such transfers
without the payment of transfer taxes.
While there was a notable increase in
such requests throughout 2011 and

2012, there was an avalanche of re-
quests in November and December
of 2012, when Congress came danger-
ously close to failing to act once again.
Managing agents received requests
down to the last few weeks in Decem-
ber, imploring cooperative housing
corporations to consummate such
transfers before January 1, 2013.

With 20/20 hindsight, we now
know that on January 2, 2013 Presi-
dent Obama signed the American
Taxpayer Relief Act of 2012 (ATRA),*
which continued to unify the Federal
estate, gift and GST exemptions at the
historically high level of $5 million,
currently at $5,340,000 for an individu-
al and $10,680,000 per couple as a re-
sult of further inflation indexing, and
increased all transfer tax rates to 40%.
Most individuals who secured the use
of their exemptions by consummating
gift transfers of their apartments on or
before December 31, 2012 are pleased
that they took such measures.

Howvever, we heard of a few in-
stances of “giftor’s remorse,” where
individuals have regretted relinquish-
ing control over their residence by
transferring ownership to a trust.
Some of these regrets related to the un-
certainty regarding the availability of
the NYC real property tax abatement
to trusts discussed below—an uncer-
tainty that many practitioners believe
has since been put to rest by virtue of
an amendment to the tax abatement
law which makes certain trusts eli-
gible for the abatement, coupled with
clarification from the NYC Depart-
ment of Finance (“DOF”) that only one
apartment owner need be eligible in
order for the full tax abatement to be
available to an otherwise qualifying
apartment.®

Less than four months after Presi-
dent Obama signed ATRA, he released
his 2014 budget proposal in which he
proposes reinstating the estate, gift
and GST tax parameters as they ex-
isted in 2009. The President’s proposal
would drop the current estate and
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GST exemptions from $5,340,000 to
$3,500,000 and decrease the gift tax ex-
emption from $5,340,000 to $1,000,000.
The exemptions would no longer be
indexed for inflation. Curiously, the
President’s proposal to reinstate the
2009 estate, gift and GST exemptions
and tax rates would not be effective
until 2018. The President’s proposal
would increase the rate for all transfer
taxes from 40% to 45%. Portability of
unused estate and gift exemptions
between spouses would remain
permanent.

Although it is difficult to assess
the likelihood that the President’s
proposal will be enacted, the current
estate and gift tax laws are only “per-
manent” if Congress enacts no new
legislation. Numerous bills have been
introduced, primarily by Republicans,
to repeal the estate tax. Some proposed
bills would continue the gift tax while
others would repeal it as well. There
currently is widespread speculation
as to whether any “tax reform” can
be enacted in the current political and
economic environment. The uncer-
tainty in Washington regarding the
fate of the Federal estate, gift, and GST
exemptions and transfer tax rates,
coupled with an apparent rebound in
the real estate markets, makes it likely
that individuals who have not fully
exhausted the use of their $5,340,000
($10,680,000 per couple) exemption are
likely to consider transferring owner-
ship of their residences to a variety
of trust vehicles. Cooperative hous-
ing corporations therefore can expect
requests for permission to transfer
residences to trusts to continue, but
perhaps, barring unforeseeable devel-
opments in Washington, not at such-
pent up levels as those experienced in
2011 and 2012.

There are countervailing factors
that an individual will consider in
deciding whether to transfer owner-
ship of a residence to a trust in a gift
transaction. For married couples, the
permanent portability of the Federal
estate/gift exemptions (but not the
GST exemption) will take some pres-
sure off of the need to use the exemp-
tion during an individual’s lifetime. As
of January 1, 2011, the Federal tax law

introduced a new concept, “portabili-
ty,” allowing a surviving spouse to use
a deceased spouse’s unused estate (but
not GST) exemption for lifetime gifts
or upon death. Portability was made
permanent under ATRA. Portability

is not a panacea, however, as the GST
exemption is not portable.

In addition, a major factor that an
individual should carefully weigh in
deciding whether to transfer a resi-
dence to a family trust, which is not
includible in that individual’s estate
for estate tax purposes, is the loss of
the step-up in income tax basis upon
death. Of course, where an individual
has a relatively high basis in the resi-
dence, this will not be a factor. But for
those individuals with a low basis, the
loss of the step-up should be carefully
considered. Under current law, subject
to certain limited exceptions, assets
inherited from a decedent generally
receive a “stepped-up” basis equal to
the fair market value of the asset on
the date of the decedent’s death (or
six-month anniversary of death if an
alternate valuation date is elected).
This step-up in basis would wipe out
the taxable gain on any appreciation
in the value of the residence that oc-
curred prior to the decedent’s death.
In contrast, when an individual gifts
a residence to a trust, the beneficiaries
receive a carryover basis equal to the
lesser of the donor’s basis or the fair
market value of the residence on the
date of the gift (increased by any gift
tax paid on any unrealized apprecia-
tion).8 As a result, the built-in gain is
passed along to the beneficiaries.” This
factor is extremely important given
the current convergence of the trans-
fer and income tax rates as a result of
ATRA.

While the estate tax rate is likely
to be higher than the capital gains rate
in the typical case, the spread between
the Federal estate tax rate and higher
federal capital gains tax rate has nar-
rowed. Under ATRA, the top Federal
income tax rate on capital gains was
increased by 33.3% (from 15% to 20%).
As a result, there may be less of an in-
centive for making gifts of appreciated
residences likely to be sold soon after
death. In addition, there may be state

and city capital gains taxes to contend
with. Of course, the potential capital
gain may not be of great concern if

it is anticipated that the remainder
beneficiaries of the trust will continue
to own the residence for a lengthy
period of time so that recognition of
the gain is delayed, or that the benefi-
ciary will convert the residence to his
or her principal residence (with the
consent of the cooperative housing
corporation) and hold it for the requi-
site period to qualify for the $250,000
exclusion of gain ($500,000 in the case
of a married couple) in his or her own
right. Simply put, for certain individu-
als it may no longer make sense to
gift a low basis residence to a trust. A
comparison of the potential estate tax
savings versus income tax costs is es-
sential before proceeding.

Another factor to be taken into
account for residents of states such as
New York, where there is no gift tax
but an estate tax with an exemption
well below the Federal exemption (i.e.,
currently $2,062,500), is that by gifting
the residence, future New York estate
tax on the fair market value of the resi-
dence (as of date-of-death or alternate
valuation date) is eliminated. The New
York estate tax exemption is scheduled
to increase over the next several years
so that beginning January 1, 2019, the
exemption will match the then Federal
exemption. However, the increase in
the New York estate tax exemption
is largely illusory for wealthier New
Yorkers, as the exemption is phased
out for New Yorkers whose estates
are between 100% and 105% of the
exemption amount, and the exemption
is completely wiped out for New York-
ers whose estates exceed 105% of the
exemption amount. As noted above,
there is no New York gift tax, with the
caveat that gifts made within three
years of death (which are not other-
wise includible in the Federal gross
estate) are added back to a decedent’s
estate if the gifts are made after April
1, 2014 but before January 1, 2019.8

Yet another consideration that is
likely to influence an individual’s deci-
sion to defer gifting one’s residence
to a family trust is simply the fact that
there currently are no hard-wired
sunset provisions in the Federal estate,
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gift and GST exemptions or tax rate.
Therefore, time may not be of the es-
sence in making this determination.

Some individuals may adopt the
philosophy that it is better to be safe
than sorry and will secure the use of
their gift and GST exemptions which
are currently at a historically high level
of $5,340,000 ($10,680,000 per couple),
particularly if the subject of the gift is
a high basis residence. In some cases,
individuals may try to leverage the
use of their $5,340,000 exemptions
by transferring a partial interest in a
residence to one or more trusts and
claiming a fractional interest discount,
because such discounts may be elimi-
nated by future legislation. However,
as discussed below, some cooperative
housing corporations will not favor
consent to transfers of partial interests
in cooperative apartments.

Cooperative housing corporations
are structured so that the shares and
proprietary lease for an apartment
designate ownership and occupancy
by a single family unit—either a single
individual or spouses, and their im-
mediate families. Divided or fractional
ownership is inconsistent with this
model and can result in disputes
between those in occupancy and a
fractional trust owner. The corpora-
tion may become embroiled in such
disputes, thereby unnecessarily incur-
ring legal fees and creating uncertainty
as to occupancy rights and the like
that may be created by the fractional
ownership. An inherently risk-averse
entity such as a cooperative housing
corporation may not wish to subject
itself and its shareholders to such cost
and uncertainty.

Overview of More Common Types
of Trusts and Trends in Transfer
Requests

Historically, there were two types
of trusts into which transfers were
sought to be made: the grantor trust
(also commonly referred to as a “re-
vocable trust” or a “living trust”) and
the qualified personal residence trusts
(“QPRT”). More recently, for reasons
discussed below, QPRTs have become
less popular and we have seen an
increase in requests for apartments
transfers to dynasty trusts (i.e., trusts

which are intended to be exempt

from the generation-skipping tax and
which span multiple generations), as
well as spousal lifetime access trusts
known by the relatively new acro-
nym “SLATS.” We also have seen an
increase in requests to purchase apart-
ments by existing trusts of all different
types. This is likely a result of the fact
that it has become much more com-
monplace for residences to be owned
by trusts and that cooperative housing
corporations generally have become
more accepting of trust ownership of
apartments.

For grantor trusts, ATRA should
have absolutely no impact on their
popularity because these trusts are not
designed to achieve any estate or gift
tax savings. Typically, they are includ-
ible in the grantor’s gross estate for
estate tax purposes.® In contrast, as
discussed below, the QPRT is a statu-
tory creature of the Internal Revenue
Code and generally the sole reason
for establishing it is to attain gift and
estate tax savings. Whether it makes
sense for an individual to transfer a
cooperative apartment to a QPRT in
light of ATRA will depend upon an
analysis of traditional factors such as
the individual’s age, state of health,
available gift tax exemption, anticipat-
ed estate tax exemption, projected tax-
able estate, cost basis in the apartment,
the value of the apartment and, most
importantly, the individual’s comfort
level with parting with ownership.

It also may depend upon her or his
estate planning counsel’s confidence
in predicting whether there ultimately
will be a reduction of the Federal es-
tate, gift and GST exemptions as the
President has proposed, or a perma-
nent repeal of the Federal estate tax as
Republican representatives have tried
to achieve.

There are several reasons why
QPRTs have become less popular.
First, in low interest rate environ-
ments, the actuarial value of the
remainder interest (which is the gift
reported) is enhanced. As interest rates
rise, the value of the remainder inter-
est (i.e., the taxable gift) will decline so
the impact of this factor may need to
be revisited. However, the main rea-

son why a QPRT may be unattractive
is the loss of the step-up in income tax
basis. As the Federal gift and estate
tax transfer tax rate and income tax
capital gains rate converge, it may no
longer make sense to gift a low-basis
residence to a QPRT. Once the transfer
to a QPRT is made, it is not reversible.
The QPRT Trust Agreement must con-
tain a provision precluding the sale or
transfer of the residence held in trust,
directly or indirectly, to the grantor,
the grantor’s spouse or an entity con-
trolled by the grantor or the grantor’s
spouse during the trust term, or at any
time after the trust term that the trust
is a grantor trust.’® From a generation-
skipping tax perspective, there is

also another disadvantage. It is not
permissible to allocate the generation-
skipping tax exemption upon the cre-
ation of the QPRT. Under the Internal
Revenue Code, the Grantor cannot
allocate his or her GST exemption to
property transferred during the period
for which the property would be in-
cludible in the grantor’s estate, if he or
she were to die immediately after the
transfer. Because the trust assets are
includible in the grantor’s estate, if the
grantor were to die during a retained
term,12 the grantor cannot make an
effective allocation of the GST exemp-
tion until the retained interest by the
grantor terminates at the then fair
market value of the residence and oth-
er trust assets. For this reason, QPRTs
are seldom used as a planning vehicle
to maximize the use of an individual’s
GST exemption or to pass property to
grandchildren.

From time to time, cooperative
housing corporations receive requests
for transfers of apartments to a testa-
mentary trust under the Will of a de-
ceased shareholder (typically to fund
a credit shelter trust) or a request for a
transfer to (or a purchase by) an exist-
ing trust established by a third party
other than the intended resident. It is
likely that these types of transfer re-
quests will continue. Indeed, it is pos-
sible that there will be an increase in
the number of requests to transfer co-
operative apartments to credit shelter
trusts under a deceased shareholder’s
Will, as the Federal estate tax exemp-
tion has now expanded to $5,340,000
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and a larger portion of an estate will
pass into these trusts, unless the in-
dividual decides to avail herself or
himself of portability and forgo fully
funding the credit shelter trust.

Because it is likely that coopera-
tive housing corporations will con-
tinue to receive a steady stream of
requests for apartment transfers to
trusts, we will now discuss the ramifi-
cations of these transfers from the per-
spective of the corporation and with a
view towards facilitating shareholder
transfer requests where feasible.13

Role of Counsel

For those cooperative housing cor-
porations which have not already been
faced with the issue of trust ownership
of an apartment, ideally they should
seek the advice of counsel in advance
of a trust transfer or purchase request
in order to formulate a policy to deal
with such requests and be prepared to
address them when they are received.
With or without a pre-existing gen-
eral policy, when a board receives a
request for an apartment transfer to
or purchased by a trust, it should seek
the advice of counsel in reviewing the
particulars of the request. Counsel for
the corporation should understand
that the decision as to whether to per-
mit a transfer to or purchase by a trust
is within the discretion of the board.

If a board is inclined to accommodate
a request for a transfer to or purchase
by a trust, the corporation’s counsel
should endeavor to ensure that the
corporation is at no greater financial or
other risk with a trust as a shareholder
than it is with a natural person.

The first step in the process is
review of the trust instrument itself.1*
It cannot be emphasized enough that
each trust instrument—and this means
the entire instrument, not just ex-
cerpts—must be reviewed by an attor-
ney well-versed in trust issues. After
review of the actual and complete trust
instrument, the corporation’s counsel
should advise the board of the basic
terms of the trust and any problematic
provisions and should recommend
documentation which may alleviate
board concerns. Counsel should also
consider and advise whether there is
any legal impediment to a transfer to

the trust. Ultimately, in the absence of
a legal impediment, the final decision
is within the discretion of the board.

Importantly, it should be made
clear to the shareholder seeking the
transfer or the trust entity purchaser
that the fees of the cooperative hous-
ing corporation’s counsel for review of
the trust documents and advice to the
board, as well as other fees in connec-
tion with the transfer, will be borne by
the shareholder seeking the transfer,
or the trust purchaser, regardless of
whether the transfer or purchase is ap-
proved. Legal fees will vary dramati-
cally depending on the complexity of
the trust instrument and the extent
of document modification and/or
creation required to allay board con-
cerns. Shareholders seeking to make
trust transfers and/or trust purchas-
ers should be made aware of this and
their agreement to be responsible ob-
tained before fees are incurred.

Grantor Trusts

A grantor trust is a revocable,
amendable trust created primarily for
the benefit of the shareholder/grantor
during his or her lifetime. Often, assets
other than a cooperative apartment
will be transferred to a grantor trust.
Typically, the income and principal
of the trust may be freely used by the
trustee for the grantor’s benefit dur-
ing the grantor’s lifetime. The grantor
trust is often used as a Will substitute,
providing for the disposition of the
trust assets upon the death of the
grantor, but does not result in estate
or gift tax benefits. There is a percep-
tion that the grantor trust permits the
avoidance of probate proceedings,
saves expenses and facilitates property
transfers. However, these benefits may
not actually materialize.!®> At a mini-
mum, the grantor trust may be used
to administer assets where the grantor
becomes disabled or incapacitated. Be-
cause revocable grantor trusts are of-
ten used as a Will substitutes, they are
generally governed by the law of the
grantor’s domicile. As a result, there
can be significant differences between
revocable grantor trusts governed by
New York law and those governed by
the laws of other jurisdictions, such as
California and other community prop-

erty states, where the common prac-
tice is to have joint revocable trusts
by spouses. This can greatly increase
the complexity of the trust agreement.
Often the dispositive provisions, and
which spouse has authority to act
with respect to revoking and amend-
ing the trust and withdrawing assets,
may turn upon the classification of
whether the apartment is community
property. These issues must be dealt
with when the apartment is sought

to be transferred to or purchased by a
trust, so that the cooperative corpora-
tion knows who has authority to act
at any given time. The best way to
handle such matters is to obtain a legal
opinion letter addressing these issues
from counsel to the Trustees admitted
to practice in the state whose law gov-
erns the trust agreement.

In the case of the grantor trust,
very little is likely to change in the oc-
cupancy of the cooperative apartment
during the grantor’s life. The grantor
will continue to be the primary oc-
cupant and will not be obliged to pay
rent to the trust, which often is neces-
sary in the case of other types of trust
vehicles where the grantor is attempt-
ing to achieve gift and estate tax sav-
ings. As a result, the concerns raised
for a cooperative housing corporation
by the grantor trust and the QPRT
are somewhat different. For example,
in the case of a QPRT, the grantor is
likely to be alive at the termination of
the trust, giving rise to issues of occu-
pancy and control of the cooperative
apartment. Further, virtually the only
asset in a QPRT will be the coopera-
tive apartment, while a grantor trust
is usually funded with other assets.
Despite these differences, the docu-
mentation recommended to allay the
corporation’s concerns raised by the
grantor trust, the QPRT and most oth-
er common types of trusts are similar.
In a transfer to a grantor trust, as with
any transfer of a cooperative apart-
ment to a non-individual, occupancy
of the apartment should be controlled
by an occupancy agreement. The occu-
pancy agreement should also have the
grantor of the trust, the Trustees and
current beneficiaries confirm that no
further transfer of the apartment from
the trust, either during the grantor’s
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lifetime or after his or her death will
be permitted without board approval,
even if the trust provides for the trans-
fer to a named beneficiary of the trust.
A personal guaranty by the grantor

is advisable as a secondary source of
funds for payment of maintenance and
other charges, should the trustees fail
to pay the same. Finally, the attorney
opinion letter discussed below should
be obtained.

QPRTs

The QPRT is a potentially effective
estate planning device for an individu-
al who owns a valuable residence. Fi-
nal Treasury Regulations®® setting out
the requirements for this form of trust
were issued in 1992. A QPRT is a form
of trust which can be used to remove
a residence from an individual’s gross
estate while making a taxable gift val-
ued below that of the present market
value of the residence. The residence
may be a fee interest in a house, a con-
dominium or a cooperative apartment,
but it must be a personal residence of
the grantor as defined in the appli-
cable Treasury Regulations.

The QPRT plan generally works
as follows: An individual transfers a
personal residence into an irrevocable
QPRT, retaining the right to use the
residence for a fixed term, for example
five years. The QPRT provides that
upon the expiration of the term, the
residence is to pass to designated
beneficiaries or to a follow-on trust
for such beneficiaries or others. The
creation of the QPRT is a completed
gift to the beneficiaries, but only in the
amount of the current actuarial value
of the remainder interest (as reduced
by the grantor’s contingent reversion-
ary interest should he or she die dur-
ing the trust term), which passes to
the designated beneficiaries upon the
expiration of the term for which the
grantor has reserved the use of the res-
idence. For example, if an individual
60 years of age transfers a residence
worth $1,000,000 to a QPRT in June
of 2014, retaining the use of the prop-
erty for 10 years, the amount of the
taxable gift would be approximately
$686,880.17 If the term of the QPRT is
extended, the amount of the taxable
giftis reduced. On the other hand, if

the term is shortened, the amount of
the taxable gift would be increased.!®
Note that for the QPRT to achieve es-
tate tax savings, the grantor must sur-
vive the fixed term for which he or she
retains the right to use the residence. If
the grantor dies within the term of the
QPRT, the entire QPRT (including the
residence) would be includible in his
or her taxable estate.

A QPRT is established under a
trust agreement which is irrevocable
(to accomplish its gift and estate tax
objectives), although some QPRTs
may grant the trustees a limited power
to amend the QPRT to comply with
requirements of the tax laws, as they
may be amended. The QPRT is a form
of grantor retained income trust, com-
monly referred to in estate planning
circles by the acronym “GRIT.” Thus,
some of the transmittal documents
provided to the cooperative hous-
ing corporation by the shareholder
making the request to transfer a co-
operative apartment may refer to the
trust as a “GRIT.” In almost all cases,
however, the trust agreement is likely
to make a reference to a “QPRT.” Al-
though most of the requests that coop-
erative housing corporations are likely
to receive will involve a QPRT, not all
GRITs are QPRTSs. In certain limited
circumstances, it is possible that the
request will be to transfer an apart-
ment to a GRIT which is not in the
QPRT format. It should also be noted
that while a QPRT may be a “grantor
trust” for income tax purposes for a cer-
tain period of time, depending upon
how the trust instrument is drafted, its
provisions will be substantially differ-
ent from the revocable form of grantor
trusts discussed above.

In order to achieve its estate plan-
ning objectives, each QPRT must be
drafted to comply with the require-
ments imposed by Treasury Regula-
tions. These require certain language
to be incorporated in the trust agree-
ment. Some issues to be considered
by a cooperative housing corporation
board in reviewing trust transfer re-
quests are set forth below.

1. The grantor (i.e., the shareholder)
will reserve the right to use the
apartment for a fixed term of

years. Although the QPRT trust
agreement may restrict occupan-
cy to the grantor during the term
for which he or she has reserved
the use of the apartment, boards
nevertheless should have an oc-
cupancy agreement executed by
the grantor individually and the
Trustees of the trust, confirming
that the grantor and the grantor’s
immediate family will be the
sole occupants of the apartment
throughout the term of the trust.

The trust agreement should
preclude the Trustees from hold-
ing assets other than the subject
cooperative apartment and suf-
ficient cash to meet six months
of expenses for the apartment.
While the trust agreement may
permit the infusion of cash from
time to time to cover six months
of expenses, generally there will
be no requirement that such
moneys be added to the trust.
Although not mandatory under
the Treasury Regulations, many
QPRTs may impose upon the
grantor the obligation to meet all
expenses relating to the apart-
ment, such as maintenance and
assessment charges due pursu-
ant to the proprietary lease, and
insurance premium costs. The
fact that the residence is subject
to a mortgage does not jeopardize
the trust’s status as a QPRT under
the Treasury Regulations, but
may impact the size of the initial
taxable gift and have further gift
tax implications when mortgage
payments are made, depend-

ing upon whether the debt is
recourse or nonrecourse. Thus,
in dealing with all QPRTS, it is in-
cumbent on a cooperative hous-
ing corporation board to obtain a
personal guaranty of the propri-
etary lease’s obligations from the
grantor, as there may be nominal
funding of the trust other than
with the residence itself.

. As previously noted, the QPRT

Trust Agreement must contain

a provision precluding the sale
or transfer of the residence to
the grantor, the grantor’s spouse
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or an entity controlled by the
grantor or grantor’s spouse dur-
ing the trust term or at any time
thereafter that the trust term is a
grantor trust for income tax re-
porting purposes. This effectively
precludes the grantor from swap-
ping out a low basis residence
before death in order to achieve

a step-up in basis. This limitation
does not apply to other forms of
planning vehicles, such as dynas-
ty trusts and SLATS, which may
therefore be preferable vehicles in
the case of low-basis residences.

Upon the expiration of the fixed
term for which the grantor has
reserved the use of the apart-
ment, the trust principal (includ-
ing the apartment) will pass to
designated beneficiaries such as
children, other family members
or even non-family members. In
some cases, the trust agreement
will provide that the apartment
passes outright to the children or
other beneficiaries; in other cases
it will provide that it passes into
a “follow-on trust” for the par-
ticular beneficiaries. For example,
it may pass into a combined dis-
cretionary trust for the grantor’s
issue and name a non-family
trustee (who is not one of the
grantor’s issue) as the trustee.
Some grantors feel that this gives
them greater assurance that their
children (or other beneficiaries)
will not sell the apartment while
they remain in residence and that
the trustee will enter into a lease
which will permit the grantor to
continue to occupy the apartment
after the expiration of the fixed
term. If the grantor wishes to con-
tinue to occupy the apartment fol-
lowing the expiration of the fixed
term, he or she will have to lease
the apartment from the new own-
ers at a fair market rent to avoid
potentially adverse gift and estate
tax consequences. This is another
reason why it may be preferable
for the residence to continue to

be held in trust. If the follow-on
trust is treated as owned entirely
by the grantor for income tax
purposes, the grantor should be

able to rent the residence from
the Trustees without generating
taxable income. Regrettably, this
important benefit of follow-on
trusts which are intentionally
income tax defective is frequently
missed by less experienced estate
planning counsel. As a practical
matter, many cooperative hous-
ing corporations will insist that
during the grantor’s lifetime, the
residence continue to be held in a
follow-on trust for the remainder
beneficiaries in order to avoid
splintered ownership.

If a board is willing to consent

to the transfer of an apartment
into a QPRT, it also must decide
whether it is willing at the time of
the initial application to consent
to the subsequent transfer of the
apartment to the grantor’s chil-
dren (or other beneficiaries) at the
expiration of the fixed term. If a
board is reluctant to pre-approve
the transfer to the children (or
other beneficiaries) as owners, it
could limit its approval to the ini-
tial transfer of the apartment into
the QPRT. While this may not
fully accommodate the grantor’s
wishes, because the grantor may
wish to continue to occupy the
apartment at the expiration of
the fixed term by entering into a
lease or similar arrangement with
his or her children (or other ben-
eficiaries) who will then become
the new owners, such board pre-
approval is rarely, if ever, given,
although this is entirely a policy
decision to be made by the board.
A compromise might be to allow
occupancy by the grantor but
permit other occupancies with-
out a change in ownership, such
as permitting occupancy by the
immediate family of the grantor
who, by virtue of the relevant
proprietary lease provisions,

may be entitled to occupy an
apartment.

Note that a board’s refusal to
pre-approve the transfer to the
grantor’s children (or other bene-
ficiaries) may only delay the issue
because, if the grantor survives

5.

the term of the QPRT and the
apartment is not sold during the
term, the board will most likely
receive a request at the expira-
tion of the term for approval of
the transfer of the apartment to
the beneficiaries. The likely board
response will be that the apart-
ment should be transferred to a
follow-on trust.

If a board is unwilling to pre-ap-
prove the transfer to the grantor’s
children (or other beneficiaries),
it is important that the board
obtain a written confirmation
from the grantor and the Trustees
that the board is only approving
the initial transfer of the apart-
ment into the trust and that all
further transfers by the Trustees,
including those to the beneficia-
ries upon the expiration of the
fixed term or the grantor’s prior
death, must be approved by the
board at such time. It is also rec-
ommended that the occupancy
agreement contain a general con-
firmation from the grantor and
the Trustees that, in the event of a
conflict between the terms of the
trust agreement and the corpora-
tion’s proprietary lease, by-laws,
certificate of incorporation or the
occupancy agreement, the provi-
sions of the proprietary lease, by-
laws, certificate of incorporation
and occupancy agreement shall
prevail.

As noted above, if the grantor
does not survive the fixed term,
the trust fails as an estate plan-
ning device and the trust agree-
ment typically will provide that
all of the trust assets (including
the apartment) are to be distrib-
uted upon the grantor’s death as
the grantor may appoint pursu-
ant to a testamentary power of
appointment, to the executors of
the grantor’s estate or perhaps

to designated beneficiaries. This
should not present a problem for
the cooperative housing corpora-
tion because it is no different than
if the grantor owned the apart-
ment individually at the time of
death and disposed of it under
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the terms of a will. In both cases,
all transfers following the death
of the shareholder would require
board approval pursuant to the
proprietary lease.

There will be extensive provisions
in the trust agreement which deal
with the possibility that the trust
could cease to be a QPRT, within
the meaning of the Treasury
Regulations. In general terms,
this could happen if the apart-
ment ceases to be used or held for
use by the grantor as a personal
residence, if the apartment is sold
and a new residence is not pur-
chased within a two-year period
or the apartment is destroyed and
the proceeds of insurance are re-
ceived and not used to purchase
or construct a new apartment
within two years after the date of
receipt of such proceeds. In such
events, the trust agreement must
provide that, within 30 days after
the date on which the trust has
ceased to be a QPRT, either (a) the
trust be terminated and the assets
(i.e., the apartment) be distributed
to the grantor, (b) the trust be con-
verted to a qualified annuity trust
pursuant to which the grantor is
entitled to receive a qualified an-
nuity interest (as defined by the
applicable Treasury Regulations)
or (c) the trustees be given the
option of complying with either
(a) or (b). These provisions will
appear in all QPRTs, as they are
required by Treasury Regula-
tions. However, these provisions
should not to be of concern to a
board because the events which
trigger them, such as the sale of
the apartment or the rental of the
apartment so that it ceases to be a
personal residence of the grantor,
would require board approval in
the ordinary course.

As in the case of all proposed
transfers of a cooperative apart-
ment to a trust, it is advisable

to obtain an opinion from the
grantor’s counsel, admitted to
practice in the state the laws of
which govern the trust, addressed
to the co-op, to the effect that: (a)
the copy of the trust agreement

furnished to the co-op is a true
and correct copy; (b) there have
been no amendments to the trust
agreement; (c) the trust is a valid
and existing trust under the law
of the particular state cited in the
trust agreement; (d) the trustees
named in the trust agreement are
the current trustees of the trust;
(e) these individuals, in their
capacities as trustees, have full
authority to execute the propri-
etary lease and assume all of the
obligations thereunder, and to
execute the occupancy agreement
and letter agreement described
above; and (f) the obligations un-
der the proprietary lease which
are being assumed by the trustees
will be binding upon any succes-
sor trustees.

Spousal Lifetime Access Trusts

With the dramatic increase in the
gift tax exemption to $5 million on
January 1, 2011 (currently $5,340,000
with inflation indexing) and the threat
that the gift tax exemption could dra-
matically recalibrate to $1 million on
January 1, 2013, came the emergence
of the spousal lifetime access trust.
For those individuals who were not
comfortable with limiting their access
to gifted property, such as a residence,
they could have access through the
“back door” by making their spouse
a beneficiary of the trust. This type of
trust has now become fairly common-
place and is known as a spousal life-
time access trust or “SLAT.” In many
cases, the spouse will be a discretion-
ary beneficiary as to both income and
principal and there may be other cur-
rent beneficiaries, such as children and
more remote descendants.

In addition to the donor-spouse
having indirect access to the use of
the residence, there are other features
which may make the SLAT a much
more efficient planning vehicle than
a QPRT. If the beneficiary-spouse is
permitted to occupy the residence
either because she has a mandatory
income interest or because the Trustee
simply exercises his or her discretion
to permit such occupancy, it is fairly
well settled that the donor-spouse can
continue to occupy the residence with

the beneficiary-spouse without trig-
gering inclusion of the residence in
the donor-spouse’s gross estate, which
would ordinarily occur under Section
2036 of the Internal Revenue Code,
because of the retention of beneficial
enjoyment. Instead, the co-occupancy
of the residence by the donor-spouse
is considered to be a natural aspect of
the marital relationship.? For those
individuals who do not relish the idea
of having to pay a fair market rent to
continue to occupy their apartment
after completing a gift transfer, the
SLAT may be the perfect solution. On
the other hand, individuals who are
more focused on maximizing the tax
benefits of their plan will perceive the
payment of rent as a way of making
an additional tax free gift to the trust.
Of course, the affordability of paying
a fair market rent, which can be quite
substantial in New York City, will be a
factor to consider. If the Trustee rents
the apartment to the donor-spouse
for fair market rent, the rent will not
be a taxable transaction because of
the grantor trust status of the trust,
and will enhance the benefits to the
intended beneficiaries of the trust
who may be children or more remote
descendants. Another reason why a
SLAT may be superior to a QPRT is
that there is nothing to preclude the
grantor from purchasing a low-basis
residence from the trust during his

or her lifetime in order to achieve a
step-up in basis at death. QPRTSs also
have the mortality risk of the grantor
dying during the initial term result-
ing in the inclusion of the residence in
the grantor’s gross estate, which does
not exist with a SLAT. As previously
mentioned, QPRTs are not as desirable
in extremely low interest rate environ-
ments but this may change if interest
rates rise. Finally, there is no bar to
the grantor allocating GST exemption
upon the creation of a SLAT as there
is with a QPRT. It should be noted
that one disadvantage of a SLAT, com-
pared to other types of trusts to which
gifts of a residence may be made such
as a dynasty trust, is that it is gener-
ally not eligible for gift splitting.

Aword of caution. While it is pos-
sible for spouses to create residential
(or financial) SLATSs for each other,
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care must be taken not to run afoul of
the reciprocal trust doctrine. While a
full discussion of this issue is beyond
the scope of this article, it suffices to
say that if the trusts which the spouses
create for each other are so similar
that the trusts leave each spouse in the
same economic position, each spouse
may be treated as having created the
trust for his or her own benefit result-
ing in estate tax inclusion. There are
ways to stay clear of this hazard, such
as by creating the trusts at different
times, designating different Trustees,
giving the spouses different beneficial
interests and most importantly, in the
case of residential SLATS, by perhaps
gifting interests in different residences.
Unfortunately, in the race to consum-
mate planning before December 31,
2012, less care may have been taken
by some practitioners than ordinarily
would be to avoid the application of
the reciprocal trust doctrine and/the
step transaction doctrine. Taking an
apartment which is owned by a couple
as tenancy by the entirety and divid-
ing it into tenancy in common mo-
ments before creating reciprocal look-
ing SLATSs for each other may prove
hazardous. In some egregious cases,
one spouse hurriedly transferred own-
ership to his or her spouse who then
created a trust for the original owner
spouse. It remains to be seen how

all of this will turn out. As discussed
above, for some cooperative housing
corporations, transfers creating divid-
ed ownership would not be permitted
in any event.

Dynasty Trusts

These are trusts which are de-
signed to be exempt from the gener-
ation-skipping tax for the maximum
period permitted under the rule
against perpetuities of the governing
law jurisdiction or indefinitely (for
now)?! if the jurisdiction has abolished
the rule against perpetuities. Dynasty
trusts are generally created for chil-
dren and more remote descendants
and are intended to span several
generations. There are many different
varieties. Some will include a spouse
as a discretionary beneficiary to have
access indirectly to the residence gifted
by the donor-spouse as described in

our discussion about SLATs. Many

of these trusts will be intentionally
defective for income tax purposes.
This is an important consideration. In
addition to the perceived benefit of
the grantor sparing the trust and its
beneficiaries from income taxes during
the grantor’s life, this may be essential
if the grantor is required to pay a fair
market rent in order to prevent the
inclusion of the residence in his or her
estate for estate tax purposes. By hav-
ing the grantor treated as the owner of
both the income and principal of the
trust, there will be no tax consequence
to the grantor paying rent. Typically,
the plan will be for the grantor to allo-
cate GST exemption up front upon the
creation of the trust on a timely filed
gift tax return to insulate the residence
and other trust assets, and their appre-
ciation from the GST tax, throughout
the term of the trust.

Many individuals who feel un-
comfortable gifting financial assets in
the range of $5 million to children and
more remote descendants may find it
far more acceptable to gift a residence
or fractional interest in a residence
to a dynasty trust, particularly if the
spouse is a beneficiary.

For more sophisticated plans, the
grantor may wish to gift a fractional
interest in the residence in order to
claim valuation discounts. The co-
operative corporation’s tolerance for
divided ownership will vary from
board to board. Most boards will per-
mit such ownership as long as there is
a commitment that all future transfers
of these interests are transferred as a
unity and are subject to board approv-
al at such time. However, as discussed
above, some boards simply will not
permit divided ownership. The obvi-
ous benefit of gifting a fractional inter-
est is to claim a tenancy-in-common
discount and to leverage the use of
the donor’s gift and GST exemptions.
From time to time, individuals also
will request permission to transfer a
partial interest in an apartment to a
QPRT or other trust vehicle to achieve
similar discounts.

For even more sophisticated
plans, from time to time a cooperative
corporation will receive a request for

permission to sell an apartment to an
existing family trust—almost certainly
a trust which is intentionally income
tax defective. Under those scenarios, it
will be necessary to review the coop-
erative corporation’s operative docu-
ments to determine whether a flip

tax or other charges will be imposed.
It also would be prudent for counsel
for the Trustees to determine whether
there are any real estate transfer taxes
which will be imposed in the case of a
sale but that would not apply in a gift
transaction. A sale is likely to be con-
sidered where the donor has previous-
ly exhausted the use of his or her gift
and/or GST exemptions and wishes to
leverage the exemptions by selling an
interest (perhaps a fractional interest)
in the residence to an existing trust.
Another word of caution in structur-
ing such sales—the general rule of
thumb is that for the transaction to be
respected as a sale by the taxing au-
thorities there must be at least a 10%
debt/equivalent ratio.

Testamentary Trusts and Trusts
Created by Third Parties

In addition to what have become
routine requests for transfers to grant-
or trusts, QPRTs, SLATs and Dynasty
Trusts, from time to time a cooperative
housing corporation may receive a
request for a transfer to a trust cre-
ated under the Will of a deceased
shareholder, or a request for a transfer
to, or a purchase by, an existing trust
established by a party other than the
intended resident. Generally, if the
board’s policy permits non-individual
shareholders such as trusts to own an
apartment, the proposed transferee
should be reviewed by the board as it
would review an individual transfer-
ee, including a review of financial sta-
bility. The trust instrument should be
reviewed for troublesome issues, such
as spendthrift provisions discussed
below. Documentation similar to that
recommended for other trusts previ-
ously discussed should be obtained.

Spendthrift Provisions

While each trust instrument
must be examined for problematic
provisions, one particular trust provi-
sion that boards should be aware of
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is a “spendthrift” provision which
purports to protect the assets of the
trust from the creditors of the benefi-
ciary and/or grantor. If a spendthrift
provision is valid in the jurisdiction
governing the trust, it might preclude
a cooperative housing corporation
from seeking satisfaction of claims
that it may have against the grantor of
the trust (or any other beneficiary of
the trust) out of the trust assets, such
as claims arising out of a personal
guaranty of the proprietary lease ob-
ligations. Spendthrift provisions are
most common and most troublesome
in the case of grantor trusts, because

it is likely that the grantor will have
transferred substantially all, or at least
a significant portion, of his or her as-
sets into the trust. However, in many
jurisdictions, including New York,

a spendthrift provision in a grantor
trust would not be binding against the
grantor’s creditors.?

Regardless of whether, as a matter
of law, a spendthrift provision is bind-
ing against the grantor’s creditors, a
board should be wary of permitting
the transfer of an apartment to a trust
which provides on its face that the
shares and proprietary lease (as well
as all other assets of the shareholder
placed in the trust) would be beyond
its reach should it seek to execute a
judgment against the grantor or other
beneficiaries, as the corporation would
be on notice of the existence of these
provisions. To alleviate the concerns
raised by the presence of a spendthrift
provision, it is recommended that ei-
ther (1) the trust agreement be amend-
ed in such a manner as to confirm that
the spendthrift provisions shall be of
no force or effect against the corpora-
tion, and that any claim that it may
have against the grantor, individually,
or in his or her capacity as trustee, or
against any other trustee, including
but not limited to claims arising out
of a default under the proprietary
lease, may be asserted against and
satisfied out of the trust assets; or (2)
the attorney’s opinion letter referred
to above include a confirmation of
the same. An amendment to the trust
agreement would appear to be prefer-
able as it would afford the corporation

the greatest protection and should be
obtainable in the case of an amendable
grantor trust. While amending a QPRT
may be problematic, the spendthrift
issue arises less frequently in QPRTs
because the transfer of a cooperative
apartment will be the sole reason for
the QPRT and board approval will
invariably be sought before the QPRT
is created. Thus, any spendthrift pro-
vision can be deleted or revised at the
drafting stage.

Conclusion

There appears to be no legally
well-founded reason for a coopera-
tive housing corporation’s board to
reject proposed transfers to most trusts
which are created for routine estate
planning purposes such as grantor
trusts, QPRTSs, dynasty trusts, SLATS,
testamentary trusts or third-party
trusts, provided that the particular
trust instrument does not contain
problematic provisions, appropriate
collateral documentation (an occupan-
cy agreement and financial guaran-
tees) is obtained and the particular cir-
cumstances surrounding the proposed
transfer do not otherwise raise inde-
pendent concerns. The corporation
can be adequately protected and most
shareholder requests are motivated by
a reasonable desire to facilitate estate
planning.

Such transfers provide a sub-
stantial benefit to such shareholders.
For example, what could be a more
compelling set of circumstances than
to permit the transfer of an apartment
to a credit shelter trust under a Will
for the benefit of a surviving spouse
and/or other family members, when
there are otherwise inadequate assets
to fund such trust? Another appeal-
ing circumstance is where a request
is made for the purchase of an apart-
ment by a trust for the primary benefit
of the intended resident which was
created by a third party, such as a par-
ent or grandparent. The trust (which
is the proposed purchaser) may enjoy
a tax-favored status, such as being ex-
empt from the generation-skipping tax
and insulated from estate tax on the
death of the beneficiary, which ben-
efits the shareholder’s family.

Occasionally, a trust transfer re-
quest may be made for permission to
transfer a cooperative apartment to an
asset protection trust where one of the
objectives is to place the trust assets
(including the cooperative apartment)
beyond the reach of the grantor’s
creditors. Such requests pose entirely
different issues, ones which are be-
yond the scope of this article and
should be reviewed with great caution
by counsel to the board.

Sometimes, a board’s refusal to
consent to an estate-planning based
trust transfer request may be due to
its lack of familiarity with the vari-
ous forms of trusts and how readily
the corporation can be insulated from
any financial or other risk that may
arguably be posed by trust ownership.
As the desirability of trust ownership
of residences becomes more com-
monplace in estate plans, both for tax
and non-tax reasons, and cooperative
apartments increasingly represent
a significant asset of shareholders’
estates, we urge boards to consider
transfer requests with an open mind.
Although few in number, there are
some buildings which still have an
absolute policy against permitting
trust ownership of apartments.2 We
encourage such boards to review
their policy for the benefit of their
shareholders.

In the end, the decision to permit
a trust (or other non-natural person) to
own cooperative apartments is a pol-
icy decision for boards. Some boards
have determined that non-individual
ownership of apartments is inconsis-
tent with the basic cooperative hous-
ing principle of owner-occupancy.
Most proprietary leases are drafted
presuming that a natural person is the
lessee. Thus, they include provisions
which do not make sense for non-
individual ownership. For example,
most proprietary leases restrict oc-
cupancy to the named lessee and his
or her family; obviously, a trust lessee
can have no family. Further, the cor-
poration is arguably at greater risk of
disputes when actual ownership and
beneficial ownership are divided as
between a trust, its trustees, its grantor
and its beneficiaries. These concerns
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can be alleviated by the documenta-
tion we have discussed above. While
the question may arise as to whether
this documentation, which arguably
modifies certain terms of a propri-
etary lease relating to occupancy and
transfers, constitutes an amendment of
the proprietary lease which is invalid
without shareholder approval, no
case law offers guidance on this issue.
However, the board’s absolute right
to withhold consent from a proposed
transfer—to a trust or otherwise—for
any reason or for no reason likely
implies the right to also impose condi-
tions—such as an occupancy agree-
ment and the like—to a trust transfer.

Boards of cooperative housing cor-
porations, with the advice of counsel,
should carefully consider all aspects
of trust ownership and formulate a
policy which is acceptable and appro-
priate for the building, balancing the
accommodation of shareholders and
the duty to serve the entity as a whole.
In our experience, which has spanned
over 30 years with approximately 200
buildings which have addressed this
based on our advice, most buildings
have permitted trust transfers. Impor-
tantly, those cooperatives that have
allowed trust transfers to date have
not, to our knowledge, encountered
any problems resulting from trust
ownership.

To ensure compliance with re-
quirements imposed by the United
States Treasury Department in Cir-
cular 230, we inform you that any tax
advice contained in this article is not
intended or written to be used, and
cannot be used, for the purpose of (i)
avoiding penalties under the Code or
(if) promoting, marketing or recom-
mending to another party any trans-
action or matter addressed herein.
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BERGMAN ON MORTGAGE FORECLOSURES: Does the Conference
Mandate Apply to All Residential Property?

By Bruce J. Bergman

The short
answer to the
question raised
by the title of
this piece is
“no.” A recent
case confirms
this concept,
but merits fur-
ther comment

; here. [Indepen-
dence Bank v. Valentine, 113 A.D.3d 62,
976 N.Y.S.2d 504 (2d Dept. 2013)].

The focus of the issue is differ-
entiating between a commercial case
and what is denominated a home
loan foreclosure. That should not be
so obscure but tends nonetheless to
be a contentious point.

In particular, the facts here
involved a not uncommon commer-
cial loan transaction. This is a typical
scenario: the borrower is a corpora-
tion or an LLC, obtaining a loan for
some business purpose. Owning no
real estate to pledge (or owning real
estate of insufficient value) the lender
requires a guaranty (usually from
the principal of the borrower entity)
with that guaranty then secured by
the pledge of the principal’s home.
(It could be other property, of course,
but most often with smaller corpora-
tions the officer’s only real property
asset is the home.)

So when there is a default and a
foreclosure is begun, does the usual
requirement to conduct a settlement
conference (a very time consuming
process) apply? The decision here
confirmed the rule in the negative,
something well understood by mort-
gage servicers’ attorneys, but often
ignored or disputed by borrowers’
counsel.

The answer comes from the statu-
tory requirement for the conference
which in turn refers to the foreclo-
sure statute for the definition of a

home loan. The conference impera-
tive originates in CPLR 83408. This
requires a settlement conference to be
conducted in “any residential fore-
closure action involving a home loan
as defined by RPAPL 1304 and where
the defendant resides at the proper-
ty.” Especially because the foreclosure
statute—RPAPL Article 13—refers
also to “residential property,” being
precise about the definition of a home
loan is widely important. Per RPAPL
1304(b), this is a home loan, inclusive
of an open-end credit plan, but not
encompassing a reverse mortgage
where:

= The principal amount at incep-
tion did not exceed the con-
forming loan size established
by Fannie Mae for a comparable
dwelling; and

e The borrower is a natural per-
son; and

e The debt is incurred—by the
borrower—and primarily for
personal, family or household
purposes; and

= The loan is secured by a mort-

gage whereupon is presently
located, or in the future will be
located, a structure intended
principally to be used as a one-
to-four family residence and
which is or will be occupied by
the borrower as his principal
dwelling.

Here, the actual borrower was a
corporation which obviously was not
a natural person. (The owner of the
home was a guarantor, not a borrow-
er.) Moreover, the purpose of the loan
was for business (purchase of equip-
ment to set up a store) and therefore
this other branch of the definition
of home loan was not met either.
Perhaps not surprisingly, counsel for
the owner fought for the conference,
the definition of a home loan notwith-

standing. The court, however, con-
fronted the issue directly and lucidly
ruled accordingly.

In sum, while the conference
obligation applies to many residential
foreclosures, it does not apply to every
residential foreclosure. It therefore
never applies to a commercial case,
nor does it apply to this type of com-
mercial case even though the prop-
erty mortgaged is ultimately a home.

All of this is good to know for
lenders and servicers involved with
commercial loans. But it also under-
scores the continued tribulation that
lenders and servicers suffer in New
York. Their merits aside, the host of
borrower oriented statutes passed in
recent years have, in many instances,
created traps for the foreclosing plain-
tiff which either slow up the process
or defeat it. Here, both the trial court
judge and the appellate division were
correct and the lender was victorious.
But as is commonplace in foreclo-
sures, the action was delayed and
the lender had to suffer the time and
expense of the appeal process to be
vindicated on an issue which should
not be recondite but rather should be
well understood and accepted. This
has been and may continue to be an
ongoing problem.

Mr. Bergman, author of the four-
volume treatise, Bergman on New
York Mortgage Foreclosures, Lexis-
Nexis Matthew Bender, is a mem-
ber of Berkman, Henoch, Peterson,
Peddy & Fenchel, P.C. in Garden
City. He is a fellow of the American
College of Mortgage Attorneys and
a member of the American Col-
lege of Real Estate Lawyers and the
USFN. His biography appears in
Who’s Who in American Law and he
is listed in Best Lawyers in America
and New York Super Lawyers.

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3

31



Section Committees and Chairs

The Real Property Law Section encourages members to participate in its programs and to volunteer to serve on the Committees

listed below. Please contact the Section Officers or Committee Chairs for further information about the Committees.

Attorney Opinion Letters
Charles W. Russell

Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
crussell@harrisbeach.com

Gregory P. Pressman
Schulte Roth & Zabel LLP
919 Third Avenue

New York, NY 10022-4728
gregory.pressman@srz.com

Awards
Peter V. Coffey

Englert, Coffey, McHugh & Fantauzzi, LLP

224 State Street

P.O. Box 1092
Schenectady, NY 12305
pcoffey@ecmlaw.com

Commercial Leasing

Robert J. Shansky

Scarola, Malone & Zubatov, LLP
1700 Broadway

New York, NY 10019
rishansky@smzllp.com

David J. Zinberg

Ingram Yuzek Gainen Carroll &
Bertolotti, LLP

250 Park Avenue

New York, NY 10177
dzinberg@ingramllp.com

Condemnation, Certiorari and Real
Estate Taxation

Karla M. Corpus

Hiscock & Barclay LLP

One Park Place

300 South State Street

Syracuse, NY 13202-2078
kcorpus@hblaw.com

Laureen Harris

Cronin Cronin Harris & O’brien PC
333 Earle Ovington Blvd., Ste. 820
Uniondale, NY 11553
lharris@cchotax.com

Condominiums & Cooperatives
Dennis H. Greenstein

Seyfarth Shaw

620 Eighth Avenue

New York, NY 10018
dgreenstein@seyfarth.com

Ira S. Goldenberg

Goldenberg & Selker, LLP

399 Knollwood Road, Ste. 112
White Plains, NY 10603
igoldenberg@goldenbergselkerlaw.
com

Continuing Legal Education
Lawrence J. Wolk

Holland & Knight LLP

31 West 52nd Street, 11th FI.
New York, NY 10019-6111
Lawrence.Wolk@hklaw.com

Joseph M. Walsh

Walsh & Walsh, LLP

42 Long Alley

Saratoga Springs, NY 12866-2116
joewalsh@spalaw2.com

Diversity

Harry G. Meyer

Hodgson Russ LLP

The Guaranty Building
140 Pearl Street

Buffalo, NY 14202
hmeyer@hodgsonruss.com

Green Real Estate

Nicholas M. Ward-Willis
Keane & Beane, PC

445 Hamilton Avenue, Ste. 1500
White Plains, NY 10601
nward-willis@kblaw.com

Joel I. Binstok

York Consulting

570 Lexington Avenue, Ste. 2900
New York, NY 10022
JBinstok@yorkleaseaudit.com

Land Use and Environmental Law
Matthew F. Fuller

Meyer & Fuller, PLLC

161 Ottawa Street

Lake George, NY 12845
mfuller@meyerfuller.com

Linda U. Margolin

Bracken Margolin Besunder LLP
1050 Old Nichols Road, Ste. 200
Islandia, NY 11749
Imargolin@bmblawllp.com

Landlord and Tenant Proceedings
Edward J. Filemyr IV

11 Park Place, Ste. 1212

New York, NY 10007
filemyr@verizon.net

Peter A. Kolodny
Kolodny PC

338-A Greenwich Street
New York, NY 10013
pk@kolodnylaw.com

Law School Internship
Stacy L. Wallach

Pace Law School

Land Use Law Center
78 North Broadway
White Plains, NY 10603
slw1234@outlook.com

Avriel Weinstock

Katsky Korins LLP

605 3rd Ave, 16th FI.

New York, NY 10158-0180
aweinstock@katskykorins.com

Heather C.M. Rogers
Davidson Fink LLP

28 East Main Street, Ste. 1700
Rochester, NY 14614
hrogers@davidsonfink.com

Legislation

Richard A. Nardi

Loeb & Loeb LLP

345 Park Avenue, 21st Fl.
New York, NY 10154
rnardi@loeb.com

32

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3



Samuel O. Tilton

Woods Oviatt Gilman LLP
700 Crossroads Building

2 State Street

Rochester, NY 14614-1308
stilton@woodsoviatt.com

Low Income and Affordable Housing
Richard C. Singer

Hirschen Singer & Epstein LLP

902 Broadway, 13th FI.

New York, NY 10010
rsinger@hseny.com

Laura Ann Monte

HSBC Bank USA

One HSBC Center, 27th FI.
Buffalo, NY 14203
Laura.A.Monte@us.hsbc.com

Membership

Jaime Lathrop

Law Offices of Jaime Lathrop, PC
641 President Street, Ste. 202
Brooklyn, NY 11215-1186
jlathrop@lathroplawpc.com

Harry G. Meyer

Hodgson Russ LLP

The Guaranty Building
140 Pearl Street

Buffalo, NY 14202
hmeyer@hodgsonruss.com

Not-for-Profit Entities and Concerns
Anne Reynolds Copps

Copps DiPaola, PLLC

126 State Street, 6th FI.

Albany, NY 12207
arcopps@coppsdipaola.com

Susan E. Golden

Venable LLP

1270 Avenue of the Americas
New York, NY 10020-1700
sgolden@venable.com

Professionalism

Nancy A. Connery

Schoeman Updike Kaufman Stern
& Ascher LLP

551 Fifth Avenue

New York, NY 10176
nconnery@schoeman.com

Patricia E. Watkins

Bartlett, Pontiff, Stewart & Rhodes PC
One Washington Street

P.O. Box 2168

Glens Falls, NY 12801-2168
pew@bpsrlaw.com

Public Interest

Maggie R. Robb

Empire State Justice

One West Main St., Ste. 200
Rochester, NY 14614
mrobb@empirejustice.org

Elizabeth S. Woods

23 Marble Terrace

Hastings On Hudson, NY 10706
ewoods@Ishv.org

Publications

Vincent Di Lorenzo

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

Marvin N. Bagwell

Old Republic National Title Ins. Co.
400 Post Avenue, Ste. 310

Westbury, NY 11590
MBagwell1@OldRepublicTitle.com

William P. Johnson

Nesper, Ferber & DiGiacomo, LLP
501 John James Audubon Pkwy
One Towne Centre, Ste. 300
Ambherst, NY 14228
wjohnson@nfdlaw.com

William A. Colavito
One Robin Hood Road
Bedford Hills, NY 10507
wecolavito@yahoo.com

Real Estate Construction
Kenneth M. Block

Tannenbaum Helpern Syracuse &
Hirschtritt, LLP

900 3rd Avenue

New York, NY 10022-4728
block@thsh.com

Brian G. Lustbader

Schiff Hardin

666 5th Avenue, Ste. 1700
New York, NY 10103
BLustbader@schiffhardin.com

Real Estate Financing
Frank C. Sarratori
Pioneer Bank

21 Second Street

Troy, NY 12180
sarratorif@pioneersh.com

Richard S. Fries

Bingham McCutchen LLP
399 Park Avenue

New York, NY 10022
richard.fries@bingham.com

Real Estate Workouts and Bankruptcy
Robert M. Zinman

St. John’s University School of Law
8000 Utopia Parkway

Queens, NY 11439
robertzinman@gmail.com

Garry M. Graber

Hodgson Russ LLP

The Guaranty Building
140 Pearl Street, Ste. 100
Buffalo, NY 14202-4040
ggraber@hodgsonruss.com

Gino Tonetti

238 South Washington Street
North Attleboro, MA 02760-2250
gino_tonetti@yahoo.com

Title and Transfer

Thomas J. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street

Staten Island, NY 10304-2729
hallt@hallandhalllaw.com

Gerard G. Antetomaso

Gerard G. Antetomaso, PC

1674 Empire Boulevard, Ste. 200
Webster, NY 14580
jerry@ggalaw.com

Joseph D. DeSalvo

First American Title Insurance Company
of New York

633 Third Avenue, 17th FI.

New York, NY 10017
jdesalvo@firstam.com

Task Force on NYSI D Tl Regs
Thomas J. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street

Staten Island, NY 10304-2729
hallt@hallandhalllaw.com

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3

33



Section District Representatives

First District

Nancy A. Connery

Schoeman Updike Kaufman Stern &
Ascher LLP

551 Fifth Avenue

New York, NY 10176
nconnery@schoeman.com

Second District
Lawrence F. DiGiovanna
357 Bay Ridge Parkway
Brooklyn, NY 11209-3107
Idgesq@Idigiovanna.com

Third District

Alice M. Breding

Law Office of

Alice M. Breding, Esq., PLLC
21 Executive Park Drive
Clifton Park, NY 12065
alice@bredinglaw.com

Fourth District

Michelle H. Wildgrube

Cioffi Slezak Wildgrube, P.C.
2310 Nott Street East
Niskayuna, NY 12309
mwildgrube@cswlawfirm.com

Fifth District

Frederick W. Marty

Mackenzie Hughes LLP

101 South Salina Street

P.O. Box 4967

Syracuse, NY 13221
fmarty@mackenziehughes.com

Sixth District

John E. Jones

Hinman Howard & Kattell, LLP
700 Security Mutual

80 Exchange Street
Binghamton, NY 13901-3400
jonesje@hhk.com

Seventh District

Scott A. Sydelnik

Davidson Fink LLP

28 E. Main Street, Ste. 1700
Rochester, NY 14614
ssydelnik@davidsonfink.com

Eighth District

David Christopher Mineo
Fidelity National Financial Inc.
55 Superior Boulevard
Mississauga, ON L5T2X9
Canada

lawmineo@aol.com

Request for Articles

www.nysba.org/RealPropertyJournal

If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 35 of this Journal.

Articles should be submitted in electronic document
format (pdfs are NOT acceptable) and include
biographical information.

Ninth District

Lisa M. Stenson Desamours

Metlife

1095 Avenue of the Americas, 19th Fl.
New York, NY 10036
Istenson@metlife.com

Steven Wimpfheimer
166-25 Powells Cove Blvd
Whitestone, NY 11357-1522
wimpfl@gmail.com

Tenth District
Vacant

Eleventh District

Joseph J. Risi

Risi & Associates

35-11 36th Street, Ste. 404
Long Island City, NY 11106
risi.associates@rcn.com

Twelfth District

Martin L. Popovic

Bronx County Surrogate Court
851 Grand Concourse, Room 330
Bronx, NY 10451-2937
mpesg@verizon.net

Thirteenth District

Toni Ann Christine Barone

Law Firm of Barone & Barone, LLP
43 New Dorp Plaza

Staten Island, NY 10306
tabarone@verizon.net

34

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3



Section Officers

Chair

David L. Berkey

Gallet Dreyer & Berkey LLP
845 Third Avenue, 8th Floor
New York, NY 10022-6601
dib@gdblaw.com

First Vice-Chair

Leon T. Sawyko

Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
Isawyko@harrisbeach.com

Second Vice-Chair

Mindy H. Stern

Schoeman Updike Kaufman Stern & Ascher LLP
551 Fifth Avenue

New York, NY 10176

mstern@schoeman.com

Secretary

Patricia E. Watkins

Bartlett, Pontiff, Stewart & Rhodes PC
One Washington Street

P.O. Box 2168

Glens Falls, NY 12801
pew@bpsrlaw.com

N.Y. Real Property Law Journal

Submission Guidelines

The Journal welcomes the submission of articles of timely
interest to members of the Section in addition to comments and
suggestions for future issues. Articles should be submitted to
any one of the Co-Editors whose names and addresses appear
on this page.

For ease of publication, articles should be submitted via
e-mail to any one of the Co-Editors, or if e-mail is not avail-
able, on a CD, preferably in Microsoft Word or WordPerfect
(pdfs are NOT acceptable). Accepted articles fall generally in
the range of 7-18 typewritten, double-spaced pages. Please use
endnotes in lieu of footnotes. The Co-Editors request that all
submissions for consideration to be published in this Journal
use gender-neutral terms where appropriate or, alternatively,
the masculine and feminine forms may both be used. Please
contact the Co-Editors regarding further requirements for the
submission of articles.

Unless stated to the contrary, all published articles repre-
sent the viewpoint of the author and should not be regarded as
representing the views of the Co-Editors, Board of Editors or
the Section or substantive approval of the contents therein.

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabilities.
NYSBA is committed to complying with all applicable laws
that prohibit discrimination against individuals on the basis of
disability in the full and equal enjoyment of its goods, services,
programs, activities, facilities, privileges, advantages, or accom-
modations. To request auxiliary aids or services or if you have
any questions regarding accessibility, please contact the Bar
Center at (518) 463-3200.

N.Y. Real Property Law Journal
Co-Editors

William A. Colavito

One Robin Hood Road

Bedford Hills, NY 10507
wecolavito@yahoo.com

William P. Johnson

Nesper Ferber & DiGiacomo, LLP
501 John James Audubon Parkway
One Towne Centre, Suite 300
Amherst, NY 14228
wjohnson@nfdlaw.com

Marvin N. Bagwell

Old Republic National Title Insurance Co.
400 Post Avenue, Suite 310

Westbury, NY 11590
mbagwelll@oldrepublictitle.com

Prof. Vincent Di Lorenzo

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

St. John’s University School of Law
Student Editorial Board
Editor-In-Chief

Sarah Mannix

Executive Managing Editor
Jack Gamber

Associate Managing Editor
Dorian Rojas

Executive Articles and Notes Editors
Eric Dobric

Matthew Heymann

Jennifer Tierney

Senior Staff Members
Jane Bacha Linda Kim
Carmen Borbon Giorgi Toreli

Nicholas lorio Jennifer Wickers

Faculty Advisor
Vincent Di Lorenzo

This Journal is published for members of the Real Property
Law Section of the New York State Bar Association.

We reserve the right to reject any advertisement. The New
York State Bar Association is not responsible for typographical
or other errors in advertisements.

Copyright 2014 by the New York State Bar Association.
ISSN 1530-3918 (print) ISSN 1933-8465 (online)

Cite as: N.Y. Real Prop. L.J.

NYSBA N.Y. Real Property Law Journal | Summer 2014 | Vol. 42 | No. 3 35



i NEW YORK STATE BAR ASSOCIATION NON PROFIT ORG.
“ll REAL PROPERTY LAW SECTION U.S. POSTAGE

§ X PAID
NYSBA One Elk Street, Albany, New York 12207-1002 ALBANY, N.Y.

PERMIT NO. 155

ADDRESS SERVICE REQUESTED

I
last

Smarter legal research.

Members of the New York State Bar Association now have access to Fastcase’s

New York libraries for free. Unlimited search using Fastcase’s smarter legal

research tools, unlimited printing, and unlimited reference support, all free to

active members of the NYSBA. Log in at www.nysba.org and click the Fastcase becur over time, how
logo. And don’t forget that Fastcase’s free apps for iPhone, Android and iPad e Otherecl'::;,hzxiTj;yr;;mn;stie;c:;
connect to your bar account automatically by Mobile Sync. All free as a benefit Dy the super-relevant cases within the search
of membership in the NYSBA. s¢arch results). The visual map provides volumes more
an any list of search results — you have to see it to believe it!




