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Over the last several 
months something typical hap-
pened that reminds us of the 
value of Section membership 
and participation.

In late May, the National 
Labor Relations Board an-
nounced it was considering 
merging Region 3, based 
in Upstate New York, with 
Region 6, covering western 
Pennsylvania, West Virginia, 

and parts of Ohio. Included was a proposal to move the 
Regional Offi ce to Pittsburgh. The Section immediately 
assembled a work group to respond in the hopes of keep-
ing Region 3 intact and the Buffalo Region Offi ce open 
and accessible to our members and their clients. The end 
of the story is that the NLRB ultimately announced it was 
adding territory to both Region 3 and Region 6 and keep-
ing Buffalo as the Region 3 home offi ce.

This is an obvious good result for us and our clients. 
How we got there makes for a revealing example of the 
strength and value of our Section.

Immediately after the original announcement, the La-
bor Relations Law and Procedure Committee Co-chairs, 
Allyson Belovin and Peter Conrad, assembled a com-
mittee to educate the NLRB on our position as a Section 
on the value of locating the Regional Offi ce in Buffalo. 
In short order, a comprehensive position statement was 
prepared that eloquently laid out the Section’s position. 
A lot of joint effort, all pro bono, went into that position 
statement. We are told by our friends at the NLRB that 
our position statement made a signifi cant difference. Al-
lyson Belovin, Mairead Connor, Peter Conrad, Catherine 
Creighton, Louis DiLorenzo, James Gleason, Randall 
Odza, and Kenneth Wagner dipped into their own pock-
ets to travel to Washington, D.C. to represent the Section 
in a meeting with the Board. It was an extraordinary ef-
fort by many Section members.

The work group was comprised of both senior and 
junior attorneys representing management and labor, 
upstate and downstate, all working for the common good 
of the Section and the clients we serve. 

The effort was successful. But the process also accom-
plished other positive results.

Message from the Section Chair

First, it revealed just how much we have in common. 
Allyson and Peter as downstate lawyers with downstate 
clients had nothing to gain from the NLRB’s decision 
either way. Yet both spent many hours working on this 
project. Management and labor attorneys worked to-
gether seamlessly to a common end. That shared mutual 
purpose will pay dividends later when our positions are 
not the same and our clients are not aligned.

Second, we had the opportunity to tell the Board and 
the longtime public servants that work there how much 
we value them as an agency and as dedicated profession-
als. That isn’t always possible in the heat of battle when 
our clients are frustrated and want us to “kill the mes-
senger” from government. Our friends at the Board were 
visibly moved by that.

Finally, the proposal and the effort to address it mo-
tivated the Section to invite the NLRB leadership to our 
fall meeting. They accepted and as a result we all were 
privileged to “break bread” with the NLRB leadership 
and each other in a setting where the mutual respect we 
share transcended the positions we take as advocates.

This example is repeatedly played out in our Sec-
tion. Section membership reminds us that we have much 
in common even when we take passionate positions on 
behalf of our clients. 

All of this is good. It shows the value of our Section. 
And it pointedly demonstrates why we owe it to the next 
generation of labor and employment lawyers to join our 
Section and participate in its many programs. 

Do yourself and your colleagues a favor. Talk to a 
lawyer or two who is not active and invite them to the 
January meeting. If they cannot attend the meeting, en-
courage them to join a committee. Nothing but good will 
follow. Talk to a law student. Better yet, go to your alma 
mater and tell them why labor and employment law is 
a great career. If you haven’t been active in the Section, 
change that. There are many committees anxious to have 
new and old faces join them. It is all good. 

I hope to see you all in New York in January.

Best regards,
 Ron Dunn
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Yet, as the quoted excerpt cautions, one should not 
assume that managers and in-house counsel, present as 
proxies for the employer, have no concern but the bottom 
line. They, too, are people, and whether on account of 
involvement in the triggering events or simple identifi ca-
tion with their bosses, they may feel heavily invested in 
the dispute and its resolution. Human Resources (HR) 
offi cers, for instance, often desire, consciously or not, to 
see a decision to impose discipline or fi re the complain-
ant validated. (In one of my cases, that wish was plainly 
what caused the head of HR to veto more than a nuisance 
payment, to the detriment of our efforts to settle.4)

“While I believe I give equal attention 
to both parties in my mediations, in 
the sense that I try to remain alert to 
emotions (and concerns and interests) of 
every participant in the process, it is likely 
correct that the seemingly needier, and 
often more vocal, plaintiff can at times 
monopolize the neutral’s energy.” 

Hence, even in larger organizations, I have encoun-
tered sentiments similar to those described with reference 
to individual owners. High-ranking supervisory or legal 
personnel often resent what they consider Monday-
morning quarterbacking. Sometimes, such feelings are 
painfully obvious, as when a white charter school princi-
pal ran into trouble after he fi red almost all of the minor-
ity teachers on the ground of poor performance. (Racism 
charges always carry a special sting; that is even more so 
when the target possesses the self-image of a liberal “do-
gooder” acting from the purest motives—here, advancing 
children’s welfare.) The man regarded monetary con-
cessions in bargaining as an implicit admission of fault 
and thus, for a long time, resisted making them, even 
though he understood the vulnerability of the defendant 
to second-guessing by diverse jurors. In other situations, 
the emotions are veiled and hard to unearth. Indeed, 
they may be lurking in the background, emanating from 
absent superiors or subordinates. In these circumstances, 
even a very seasoned neutral may not pick up on the 
need to address non-monetary issues. 

What follows is my attempt to pinpoint types of 
employers tending to call for the mediator’s special 
attention to emotional (or, more broadly, subjective or 
personal) motives, concerns or reactions.5 The classes of 
defendant that have this characteristic in common are not 

At a recent training for mediators handling employ-
ment cases, the materials contained an introduction set-
ting forth the two sides’ perspectives on mediation. The 
employer contribution led off as follows:

Keep in mind that settlement can also be 
emotional for employers. The tendency 
is to focus on the employee’s emotions 
given what they alleged happened, and 
to assume for the employer it is simply 
a fi nancial decision. However, many in-
house lawyers or managers accused of 
misconduct take it very personally and 
need to have that recognized to get them 
to the point of settling. 

These comments resonated with me. While I believe 
I give equal attention to both parties in my mediations, 
in the sense that I try to remain alert to emotions (and 
concerns and interests) of every participant in the pro-
cess, it is likely correct that the seemingly needier, and 
often more vocal, plaintiff can at times monopolize the 
neutral’s energy. This can be so outside the mediation as 
well: to some extent, my own scholarship has empha-
sized employees’ viewpoints.1 In addition, in my experi-
ence discussions among mediators about dealing with 
employment clients center more on the employee. Yet for 
reasons both practical and principled, employers have 
equal claim on the mediator’s consideration. Neglect of 
defendants may scuttle the opportunity for settlement 
and, as important, violates the tenets of respect, impar-
tiality and fairness underlying mediation.

The truth of this assertion is most evident in cases 
involving what I call “real people” defendants. Of course, 
the employer sends human representatives to every me-
diation, and most charges target at least one individual as 
the perpetrator of discrimination, wage theft, or other il-
legal conduct. More often than not, however, the accused 
employee, a low or mid-level supervisor or a co-worker 
of the complainant, does not even attend the session 
although he may be personally liable.2 Prime examples 
of employers whose feelings and mindset may resemble 
that of the plaintiffs, and who come to the mediation, are 
small business owners: plumbers, dentists, architects, and 
so forth. Like employees, they are usually “one shotters” 
in litigation rather than repeat players3 and thus share 
the former’s anxiety and fear of the unknown. Because of 
the risk to their own money and reputation, such defen-
dants frequently regard themselves as the “true” victims 
in the scenario; they can muster as much rage and sense 
of injury as any plaintiff—compounded by the perceived 
insult of being “extorted.”

They’re Human, Too: The Care and Feeding of 
Defendants in Employment Mediations
By Vivian Berger
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counseled his adversary’s troubled son. A realtor whose 
wife, like the employee, had undergone fertility treat-
ments—and who had bought the woman gifts when she 
fi nally conceived—voiced understandable anger that 
she had brought an action against him for pregnancy 
discrimination.

How do these circumstances affect the conduct of the 
mediation? Mainly, they tend to cloud the good business 
judgment the defendant uses in everyday life—making 
it hard to get the person to weigh realistically the costs 
and benefi ts of litigation versus settlement. “Millions for 
defense, not one cent for tribute!” is a maxim I have heard 
pronounced at least twice in this setting. Countless times, 
I have heard this sentiment uttered in slightly different 
words. One party asserted: “I love my lawyer, I’m happy 
to pay him; I don’t want to pay that SOB anything!” Simi-
larly, employers have insisted: “We did not do anything 
wrong—we don’t settle when we are right” and, sweep-
ingly: “We’re not made of money.” Such remarks are often 
accompanied by statements that a particular position, like 
refusal to pay more than nuisance value, is demanded by 
“principle”—a counterpart to plaintiffs’ frequent avow-
als: “It’s not about the money.”8 Sometimes, the context 
reveals that a feeling of victimization, being “extorted,” 
most animates the speaker’s comments. In other situa-
tions, the driving force appears to be primarily a sense of 
self-righteousness. Whatever their precise genesis, these 
emotions and their expression share (and refl ect) a strong 
tendency to personalize the litigation.9 

A. The Mediator’s Task

As with any mediation participant, the neutral cannot 
“wish away” an employer’s inconvenient emotions. Nor 
is there any “one-size-fi ts-all” approach to dealing with 
them. I fi nd, predictably, that empathy goes a long way 
toward smoothing the path of communication. So do 
the usual mediation techniques like posing open-ended 
questions, following up with further inquiries designed 
to draw the person out, active listening, summarizing, re-
framing and spurring self-refl ection.10 One can acknowl-
edge emotions such as anger and hurt without appearing 
to agree (or disagree) with the boss who tells you that the 
plaintiff is an ungrateful, dishonest shakedown artist. 

For example, I may point out that counsel and client 
are not identical: in an opening statement, the employee’s 
lawyer frequently adds his own spin to the basic ac-
count given by the plaintiff. I also remind the employer 
that the employee’s charge may stem from ignorance or 
misunderstanding rather than conscious falsifi cation; 
early in litigation, especially, he or she may not possess 
all relevant facts. Thus, when the only Latina in the offi ce 
has been dismissed for excessive absences, she—viewing 
her job performance more favorably than the employer—
may conclude that her national origin weighed against 
her. It is human nature, I add, to minimize one’s fl aws 

distinct but overlapping. That is natural since, to give one 
example, closely held or family ownership and relatively 
small size frequently correlate with each other. This link-
age leads to their sharing one or more attributes such 
as intimacy with staff, lack of signifi cant prior exposure 
to legal proceedings, or fi nancial anxiety, which in turn 
conduce to susceptibility to infl uence by non-fi nancial 
considerations in negotiation. Another major employer 
category, not-for-profi t corporations, present in some 
ways a comparable profi le, and comparable responses 
to litigation, while also exhibiting certain idiosyncratic 
features. Further, a few miscellaneous kinds of defendant 
bear mention because they require a disproportionate 
focus on psychological factors. Whenever possible, I 
suggest approaches the neutral might utilize to avoid 
derailment of settlement talks by defense sensitivities—
whether expressed or below the surface.

When Special Attention to Employers Is Needed

I. “Real People” Defendants

I have already mentioned one archetypical instance 
of a kind of employer that “owns” the lawsuit in a way 
that the usual corporate proxies do not: small business 
people, including professionals. Unsurprisingly, those 
employers who are most involved feel most involved; 
they have invested not only their money but also their 
identity in their livelihood. They may therefore regard 
the case (quite often the fi rst, at least of this sort, that they 
have encountered) as a grave existential threat. 

At times, these defendants’ fi nancial anxiety is well-
founded. Especially during the recent recession, I medi-
ated with several such parties who were hanging on by a 
shoestring.6 

But current pecuniary strain aside, this species of 
employer is much less likely than larger outfi ts to carry 
employment practices insurance. Moreover, “mom and 
pop” shops and many professional outfi ts lack the HR ex-
pertise and legal savvy that might have averted exposure 
initially. (They ordinarily do not maintain the detailed 
personnel records routinely kept by other businesses; 
they may have violated laws with which they were unfa-
miliar.7) Thus, they face a double whammy: a greater risk 
of being found liable and, regardless, the need to defray 
litigation expenses, which they can ill afford to pay.

Coupled with the fear of fi nancial ruin, akin to that 
of discharged employees, such employers, who usu-
ally know their workers well, experience a sense of 
betrayal when sued; this sentiment again mirrors what 
plaintiffs feel toward the “heartless” company. They 
often volunteer stories embroidering the theme of “no 
good deed goes unpunished.” For example, a company 
owner defending a wages and hours claim related how 
he had loaned one of the complainants money for an 
overdue home mortgage payment. A dentist said he had 
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A. Dealing with Emotions Evoked by the Employee

It is worth repeating that the mediator can validate 
feelings without intimating a view on the soundness of 
their holder’s underlying notions. But validation alone 
will not suffi ce to advance the negotiations: the neutral 
will at least need to counter any penchant to demonize 
the employee. Anger and other negative emotions are 
frequently more complex, however, than they appear; at 
times, they are shot through with ambivalence. Sensing 
this to be the case, the mediator might want to elicit any-
thing positive the defendant can say about the plaintiff. 
While such an approach may not be required to resolve 
the matter (defusing the employer’s active ire will likely 
suffi ce), it constitutes a stronger form of humanization 
than merely undercutting resentment and, as such, might 
promote the employer’s healing process.15 

When I perceive mixed feelings on both sides of the 
litigation, I sometimes go even further. Illustratively, in 
an unusual mediation in a family company setting, I ar-
ranged a one-on-one meeting between the employer and 
the fi red employee. To my amazement, the women fl ew 
into each other’s arms, then spoke alone for forty-fi ve 
minutes. Whatever took place between them in private 
did not produce a Hollywood-style happy ending like 
withdrawal of the complaint or reinstatement of the com-
plainant. It did, however, seem to have made each party 
calmer, more objective, and more focused. Later that day, 
they reached a settlement.16

B. Addressing Intra-Family Tensions

Given the usual sorts of loyalties, it can be diffi cult 
enough to throw an accused wrongdoer to the wolves, 
via discipline or dismissal, when that person is unrelated 
to the corporate decision maker. How much more com-
plicated, then, the task when the named “perp” is Cousin 
David, Uncle Joe, or a parent, child or sibling! Even 
mounting an investigation into an employee’s complaint 
may be contentious if the target belongs to one’s family. 
This is true in spades when the employee has alleged 
egregious or highly salacious misconduct.17

When the defense representative attending the 
mediation is a family member, that individual, torn by 
confl icting fi duciary and personal obligations, may react 
over-protectively, warding off challenges to the defen-
dant’s position posed by reality-testing inquiries. The me-
diator must help the spokesperson for the company deal 
with the issue of warring attachments. Recognition and 
acknowledgment of the predicament constitute neces-
sary fi rst steps to moving beyond it. In the end, a relative 
might actually have less trouble conceding the potentially 
warping infl uence of family ties on business judgment 
than would an unrelated agent. The latter may fear that 
admitting less than sterling behavior by an “insider” or 
ceding ground in negotiation—moves encouraged in 
mediation—could lead to her loyalty being questioned. 

and exaggerate one’s virtues. Probably, too, she does not 
know that the white co-worker (and presumed compara-
tor) who called in sick more often than she was taking 
intermittent Family and Medical Leave Act leave because 
of a serious medical condition, while she had claimed 
only minor upsets and not produced any doctor’s notes. 
Once in a while, if I sense the party does not believe I can 
fully understand the employer’s perspective, I may share 
some personal data. That would include my growing 
up in a family business or (as Vice Dean for Administra-
tion at Columbia Law School) overseeing personnel who 
sometimes repaid good will with bad.11

At times, as with plaintiffs, reality-testing requires 
“tough love.” Because small businesses tend to lack 
sophisticated HR support, one may have to suggest that 
the owner bears some onus for the debacle. Failures to 
implement progressive discipline, to give timely and 
useful feedback, or to create and publicize avenues of 
complaint can sink a defense that the underlying facts, 
if the truth be known, would have sustained. When the 
employer has a sense of humor and we have established 
a good relationship, I may describe as a “virgin tax” the 
extra amount that must be paid to settle a case made 
problematic by the defendant’s “newbie” mistakes. (That 
tax is especially high when the employer has coun-
tenanced substantively dubious conduct as opposed 
to merely poor procedures: I have seen mainly small 
employers, unschooled in current workplace standards, 
make errors like turning a blind eye to racist, sexist, 
vulgar or just plain stupid e-mails, videos and “jokes.”12) 
That said, I attempt to stress the positive: with counsel’s 
help, the company now has the chance to institute best 
practices that will help to insulate it against future ex-
posure. Yet I acknowledge the force of the oft-expressed 
concern that such reforms will carry a price tag of their 
own—increased bureaucratization of the workplace. 
There is undeniably a trade-off between informality and 
self-protection.13 

II. Family-Owned Businesses

Mediating with a family company presents all of the 
“real people” defendant problems that I have noted, of-
ten in an intensifi ed form. For one thing, the owners may 
pride themselves on treating employees like kin. “We’re 
all one big happy family” is a mantra that implodes, 
however, when a worker sues the business. The employer 
feels not just betrayed, but betrayed by someone thought 
to owe a quasi-familial duty of loyalty. In particular, a 
founding owner and self-perceived paterfamilias will 
tend to exaggerate his own victimhood. (Paraphrasing 
Lear: “How sharper than a serpent’s tooth it is to have a 
thankless employee!”14) One also fi nds in suits involving 
this type of fi rm that intra-defendant emotions run high. 
For both these reasons, the neutral must be especially 
alert to the need to recognize and respond to non-fi nan-
cial considerations on the defense side of the table. 
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employer perceived the action as a form of treason 
against his mission and his child—since the needs of both 
were, to him, inextricably intertwined. (It did not help 
that the plaintiff had been seen as something of a slacker, 
who lacked dedication to the search for a cure.) Because 
of his anger as well as his very busy schedule, the em-
ployer strongly resisted attending the mediation. Yet the 
plaintiff, desiring to deliver a statement to the “top gun,” 
was insisting on his presence. I thought we would surely 
accomplish nothing in his absence, and even when he 
fi nally agreed to come, I doubted that the dispute would 
settle. 

In the end it did, but only through follow-up after 
the session—and not, I believe, on account of my efforts. I 
never succeeded in getting the defendant to see the plain-
tiff as anything but a traitor to the cause, looking to obtain 
something for nothing. Fortunately, defense counsel had 
a longstanding and close relationship with the employer. 
The lawyer played a crucial role in persuading the client 
that the possibility of liability should trump the latter’s 
righteous refusal to “reward” a subverter of his cause.19

A. Possible Mediator Moves

No magic bullet will breach a solid wall of “prin-
ciple.” As usual, the mediator should begin by displaying 
empathy with the party and understanding of the role 
that the organization and its aims play in the representa-
tive’s life. (It ought not be tough to do this sincerely since 
most charities and similar entities have laudable goals 
and try to achieve them.) Yet gaining that person’s confi -
dence and trust, while necessary, is hardly suffi cient. Usu-
ally, push comes to shove when the neutral must try to 
persuade him to raise an initial, de minimis offer; at this 
juncture, he digs in and invokes principle. How should 
the mediator respond?

This quandary immediately calls to mind a story 
attributed to George Bernard Shaw. As told by blogger 
Robert Lindsay:

[The author] was talking to some famous 
woman at a party. He asked her, “Would 
you have sex with me for a million 
dollars?” 

“Of course I would!” she smiled.

“Well then,” he said. “Would you have 
sex with me for a dollar?”

“Of course not!” she huffed. “What do 
you think I am?”

“We have already established what you 
are, dear,” he said. “Now we are just hag-
gling over the price.”20

Applied to the not-for-profi t’s position, this anecdote im-
plies that once a bargainer has crossed the Rubicon of of-

(Outsiders often feel insecure notwithstanding fancy 
titles because, in a pinch, “blood” will trump everything 
else, or so they believe.) Yet such concerns might well be 
unconscious or, if perceived, awkward to confess. 

Even the most experienced neutral will fi nd it a 
challenge to navigate these perilous shoals. Perhaps the 
most effective strategy is to air the problem before the 
scheduled session. Especially if the defense lawyer has 
previously represented the client, he should be attuned to 
the role that family dynamics plays in the company. With 
this knowledge, he can advise the mediator how best to 
address the relevant issues when they arise. Moreover, 
he can probably furnish useful input on who should at-
tend the mediation for the defendant. That is always an 
important question. In this setting it is crucial to identify 
someone who both commands the family’s respect and 
dares to speak truth to power.

III. Not-For-Profi ts18

Not-for-profi t corporations, such as charities, often 
personalize the dispute and act in “non-businesslike” 
ways even though neither their representatives’ money 
nor family relationships are typically at stake. They do, 
however, resemble “real people” defendants in frequent-
ly having a close-knit staff and lacking litigation experi-
ence as well as, relatedly, state-of-the-art HR procedures. 
Moreover, since they frequently operate under severe 
fi nancial constraints, they pay attention to the bottom 
line as closely as do small entrepreneurs. Like the latter, 
they fear the outlay entailed by a settlement more than 
mounting legal fees, which can be deferred, or a poten-
tially ruinous verdict, which may never come to pass. 
Their livelihoods, too, depend directly on the fi nancial 
health of the enterprise. Thus, the extent of their emo-
tional investment in the lawsuit is unsurprising.

One common trait of such defendants is their pro-
clivity for self-righteousness. Unlike ordinary business 
people, they believe that they are engaged in “the Lord’s 
work.” Every nickel lost to litigation detracts from their 
benevolent mission. Accordingly, whether or not they feel 
that the plaintiff has personally betrayed them, they tend 
to regard the employee as an apostate to their cause. Such 
a viewpoint can make it extremely hard to resolve the 
matter at hand, especially as it goes along with a pen-
chant to frame every issue as a matter of principle—and 
hence, unsusceptible to compromise. Implications that 
people whose whole careers consist of doing good would 
never discriminate only compound the diffi culty.

A heightened example of the problems posed in such 
a context was a case of mine involving a charity estab-
lished by a well-known entertainer to fund research into 
the potentially fatal disease, an extremely rare form of 
cancer, suffered by his daughter. When the dismissed 
employee, a Muslim, threatened to sue on the grounds 
of religious discrimination and retaliation, the founder-
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ice with executives who have very busy schedules and 
who habitually reject demands on their time by others. 
They may also feel little compunction at canceling dates 
so as to reschedule at their convenience. At the media-
tion, they often display extreme self-confi dence and 
more resistance to reality-testing than less self-important 
defendants. In addition, to the extent their lawyers might 
fear annoying or upsetting the “big man,” counsel may, 
consciously or not, undermine the mediator’s efforts. 

I do not have a surefi re solution to these problems. 
But I attempt to anticipate them and plan ahead. Above 
all, I work hard to locate and get to the table someone 
to whom the decision maker listens. Ideally, that person 
would be his attorney. If not, however, or if an additional 
attendee can help the lawyer and neutral to “tag team” 
the person in charge, he or she should be enlisted to 
round out the defense contingent.22

B. The Foreign

It is widely accepted that people from diverse cul-
tural backgrounds bring different world views and styles 
to confl ict resolution. This broad subject has been much 
mooted in the mediation literature.23 What I wish to 
highlight here is narrower: the tendency of some foreign 
nationals to make missteps in the minefi eld of laws bar-
ring employment discrimination—and then to resist “cor-
rection,” through settlement, of the claims their conduct 
produced, on the ground they “did nothing wrong.” 

Sometimes, problems arise because a particular 
actor’s ingrained attitudes, shaped by his upbringing, 
contradict statutory mandates. For example, a French chef 
who persisted in making unwanted comments and ad-
vances to the women who worked in his kitchen simply 
could not understand the concept of sexual harassment. 
He honestly felt that through his attentions he was paying 
his subordinates a compliment! (Happily, the American 
hotel for which he worked did “get it”; they forced him to 
hire his own attorney.) The situation is even worse when 
top management fl outs legal prohibitions in the service of 
contrary values, as in the case of a Japanese client that re-
served its high-level jobs, including in the United States, 
for its own nationals. 

More often than blatant violation of our laws I have 
witnessed insensitive or unwise behavior, caused by a 
cultural tin ear. For instance, a top-level Swiss execu-
tive, visiting her outfi t’s New York offi ce, remarked on 
the number of pregnant “girls,” rhetorically inquired 
“what shall we do?,” and fi red one in her ninth month. A 
Belgian company terminated an employee just after she 
announced that she would need a three-month leave in 
order to obtain treatment for cancer. While both matters 
arguably presented legitimate reasons for the discharge, 
the fi rms’ imprudence, even recklessness, virtually guar-
anteed litigation and serious exposure for the company. 
Yet notwithstanding the advice of seasoned outside coun-

fering any money, remuneration has ceased to be a matter 
of principle. Theoretically, the fi nal amount placed on the 
table should mainly depend on pragmatic factors: basi-
cally, the risk-discounted value of the plaintiff’s case, the 
defendant’s own litigation costs, the potential for nega-
tive publicity, and so forth. 

Although simply telling the tale would almost 
always make the point, many listeners might not be 
thrilled to hear themselves compared to prostitutes! 
Thus, the neutral must fi nd a means to convey a similar 
insight with tact. While there is no single way to do so, I 
ordinarily turn to the tried and true technique of prob-
ing for underlying feelings and interests or, if possible, 
reverting to ones already expressed. For example, if the 
employer harbors considerable anger toward the employ-
ee and dislikes paying her for that reason, develop the 
theme of not cutting off one’s nose in order to spite one’s 
face. Attempt to refocus the conversation on what will 
be good for the organization, instead of what will hurt 
the plaintiff. Emphasize the obligations the not-for-profi t 
owes its constituency—all who benefi t from its work—
who could lose needed support if the defendant insists 
on basing decisions regarding the litigation on emotion 
rather than reason.

Finally, as revealed by the entertainer’s case, manag-
ing contacts between the parties and, more broadly, the 
presence or absence of particular employer agents can 
assume great importance when dealing with a mission-
driven defendant, whose chief may identify very strongly 
with the institution’s aims. That individual will usually 
want to attend the session and will be desirable to have if 
only because he controls the purse strings. Yet if he is too 
personally involved to make a business determination 
to resolve the dispute, he may scuttle the mediation. A 
viable compromise may be to have the principal there for 
part of the time and then available to his lawyer and the 
neutral by phone. He will have had the opportunity to air 
his concerns and vent his feelings; the mediator will have 
reality-tested him in at least an initial caucus. From that 
point on (and after the session, if need be), his attorney 
might better serve as the mediator’s point of contact.

IV. Defendants from Different Worlds 

Two remaining kinds of employer deserve brief men-
tion as they, at times, need special attention: prominent 
individuals and foreigners. (The latter have either been 
charged individually or appear as representatives of com-
panies based in other countries.) 

A. The Famous

The case of the entertainer posed a diffi culty I have 
not yet mentioned: the challenge of dealing with famous 
defendants.21 These parties tend to behave in an entitled 
manner. When they say “jump,” they are used to people 
responding: “How high?” A neutral’s insistence that their 
appearance at the mediation matters a lot may cut little 
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5. This is not to say that the needs of other employers can be ignored. 
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fi nancial data to the employee. This reluctance may result in the 
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the employer’s lack of funds.

7. I once had a wage and hour case with two electricians operating 
a small business. They claimed that they had never heard of 
overtime laws! Even their own attorney refused to believe them 
at fi rst. They then produced hourly records documenting in 
perfect detail all they had failed to do correctly. It turned out 
that, as former members of a union, they thought that workers’ 
right to overtime derived solely from the collective bargaining 
agreement. (Their present shop was non-union.) Less uncommon 
was the more limited misunderstanding of a furniture business 
owner, who used trucks to deliver his wares. Not wishing to pay 
overtime, he told his drivers to “knock off work at 5:00 p.m.” He 
failed to realize that the 60 to 90 minutes spent returning the trucks 
to the warehouse had to be paid at time and a half. Wages and 
hours verdicts and settlements can be daunting even to companies 
with deeper pockets. (Small companies, however, are less likely 
than larger ones to confront collective and class actions.)

8. It usually is about the money. But money has many meanings for 
plaintiffs—not only, or always primarily, relating to fi nancial gain.

9. Some of these comments bear, directly or indirectly, on the merits 
of the complaint, which naturally have a lot to do with a rational 
litigant’s settlement position. But in the circumstances under 
discussion, they plainly stem from genuine emotion—not from 
either rational analysis or strategic posturing.

10. See generally Rosabelle Illies, Naomi Ellemers & Fieke Harinck, 
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2014). 

11. Mediators may disagree about when, if ever, it is appropriate 
to introduce our own experiences into the discussion. I do 
occasionally, but never at length. We have to remember: “It’s not 
about you.”

sel, representatives at the mediations acted as though in 
a state of denial. In one instance, these were foreigners; 
in the other, although locals, they had imbibed the home 
offi ce’s imperviousness to matters of appearance—and 
perhaps substance—arising under American laws.24 Fur-
ther, likely because of the cognitive dissonance between 
external standards and internal (personal or company) 
mores, they displayed an emotional attachment to their 
positions and a fair degree of self-righteousness.

Such reactions complicate the neutral’s task, espe-
cially since the offi cer really calling the shots may be far 
away, in Paris, Zurich, Rome or Taiwan. 

The mediator will frequently say to people in con-
fl ict that they do not have to agree on the facts in order 
to agree to resolve their dispute. By the same token, she 
can remind foreign employers (or any party) that as-
sent to settlement should not depend on agreement with 
the law or its likely application in court. Furthermore, 
she can display empathy with a defendant’s feelings of 
having been skewered by “political correctness” without 
suggesting her own concurrence with the underlying 
viewpoint. 

Doubtless reinforcing counsel’s advice, I occasion-
ally stress what the party can do so as to forestall fur-
ther diffi culties: for example, training managers in the 
differences between local law and culture and that of 
the company’s home country and ensuring good com-
munication between headquarters and American H.R. 
Giving defendants a sense of control over the future may 
make them more receptive now to taking measures they 
deem distasteful, like paying money to the plaintiff when 
they regard themselves as blameless. Finally, as always, 
grasping where a party is “coming from” (and making 
it evident that you do) will help you to take them where 
you want to go.

Coda
Virtually all the employment matters with which 

I have dealt involved money damages. But they were 
never just about money even if, as is often true, this was 
all that the employee seriously demanded. Anyone at 
all familiar with the fi eld realizes the critical role of the 
employee’s feelings: the plaintiff is suing for respect, vin-
dication, vengeance, what have you—in other words, to 
satisfy deep-seated emotions. Even the ultimate payday, 
should it materialize by way of verdict or, likelier, settle-
ment is generally regarded by the complainant in other 
than purely fi nancial terms.25 What many people, includ-
ing lawyers and neutrals, may not fully appreciate is the 
non-rational factors’ importance in the actions and reac-
tions of some employers. The mediator must recognize 
and respond to the psychological needs of both parties in 
order for employment mediation to fulfi ll its humane and 
pragmatic goals.
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But we need to tap the brakes here. Technology 
changes quickly while laws evolve slowly. High-technol-
ogy paperless HR documentation systems are pulling out 
ahead of slowly evolving legal doctrines. As technology, 
internationalization and environmentalism marginalize 
paper HR documentation and physical signatures from a 
human resources process point of view, centuries of ossi-
fi ed jurisprudence around the world remain embedded 
in old-school document execution and authentication 
formalities—paper originals, wet-ink signatures, signing 
witnesses, notarizations, even (in some countries) gov-
ernment stamps and seals.

It has been said that “[d]ecades after computers 
took over the offi ce environment, the paperless human 
resources department remains an enticing goal, but those 
who pursue it incautiously may come to regret their 
haste.”1 The challenge is that in most every country, legal 
doctrines predating the Internet remain stubbornly rel-
evant in deciding questions of the enforceability of elec-
tronic employee signatures, assents, acknowledgements 
and verifi cations. (Most legal issues around document 
enforceability in the “paperless offi ce” implicate signed 
paperwork—duly issued electronic business records that 
do not bear any signatures can always simply be printed 
out.)

Imagine a hypothetical boss, in any country, who just 
fi red two employees for violating the organization’s code 
of conduct. Imagine both employees deny ever having 
seen the code, and their disputes end up in a local court. 
Employee #1, hired fi rst, had signed a hard-copy code 
of conduct acknowledgement in wet ink agreeing to 
abide by the code, which the employer duly fi led away 
for safekeeping. Employee #2, hired later, must have 
at some point clicked “I agree” to an electronic code of 
conduct acknowledgement—the organization’s Informa-
tion Technology department insists that all employees 
who onboarded since before employee #2’s hire date 
have had to click past a code of conduct acknowledge-
ment screen to sign onto the company intranet system. 
We do not need a formal legal opinion from the country 
at issue to understand why this employer will have a far 
stronger case holding employee #1 to his code of conduct 
acknowledgement as compared to employee #2.

And yet legal systems around the world are open-
ing up to workplace-context electronic assents and 
acknowledgements. Law may change slowly, but it does 
change. Beginning in the 1990s, governments have been 
passing formal electronic signature authorization laws 

Back in the decades before information technology 
marginalized hard-copy HR documents, paperwork con-
taining employee signatures and staff sign-offs continu-
ally expanded—think of job applications; offer letters; 
tax/social security and immigration forms; employment 
agreements and amendments; restrictive covenants; in-
vention assignments, non-disclosure agreements; benefi t-
plan enrollments; time cards; safety logs; training atten-
dance logs; job change notices; expatriate/secondment 
assignment agreements; performance reviews; equity/
compensation plan enrollments and grants; expense 
reimbursement forms; acknowledgements of handbooks, 
codes of conducts, work rules and whistleblower hot-
lines; data privacy consents; severance releases—and 
many others.

“Technology changes quickly while laws 
evolve slowly. High-technology paperless 
HR documentation systems are pulling 
out ahead of slowly evolving legal 
doctrines.”

Now, of course, multinationals strive to avoid gen-
erating, archiving and retrieving paper HR documents, 
which are so cumbersome to track across borders. As or-
ganizations migrate to electronic recordkeeping and vir-
tual HR documents that exist only on intranet servers or 
in the cloud, hard-copy HR paperwork—even documen-
tation bearing staff signatures—is in steep decline. Paper 
HR documentation becomes increasingly superfl uous as 
employers adopt high-tech HR information systems from 
vendors like SAP, Citrix, Workday, Ultimate Software/
UltiPro and Oracle/PeopleSoft, and as employers start 
using specialty paperless HR providers like PeopleDoc 
(which calls itself “the number one global digital HR 
solution company”).

In addition, of course, the “paperless offi ce” is also 
an environmental issue—“green” employers save trees.

Not surprisingly, a new hire these days has less and 
less need for a pen when onboarding and signing onto 
routine HR documentation. It is so much easier just to 
have staff click “I agree” on online tools and intranet 
forms and to confi rm agreements and acknowledgements 
by email or text message. For that matter, many of the HR 
documents that still originate on paper now get imaged 
and stored electronically, just as libraries microfi lmed 
periodicals.

Electronic Signatures and the “Paperless Offi ce”
in International Human Resources
By Donald C. Dowling, Jr.
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the country at issue. Electronic signature law compliance 
is inherently local.

As to what these electronic signature-authorizing 
laws mean in the workplace, we might look at Mexico as 
an example. Electronic signature law in Mexico evolved 
erratically by case law over a number of years. The status 
of Mexican electronic signatures used to be uncertain, 
subject to the reasoning of whatever Mexican judge 
decided a dispute over an electronic document execution. 
Then in 2012, Mexico consolidated its electronic signature 
case law into its Law of Advance Electronic Signature 
2012, setting out specifi c protocols for what Mexico will 
enforce as an electronic signature equivalent to wet ink. 
Unfortunately, though, Mexico’s 2012 statute seems to 
presume negotiable instruments or bilateral contracts—
this law does not expressly address workplace-context 
employee assents. And so Mexico’s 2012 law may not rev-
olutionize electronic assents in the Mexican workplace; 
relatively few employee assents or acknowledgements in 
Mexico are likely to meet the law’s strictures.

While only a minority of employee assents and 
acknowledgments in day-to-day human resources likely 
qualify as “advanced” electronic signatures consistent 
with local authorizing protocols, some HR teams some-
times do cross their t’s, dot their i’s and get their staff to 
execute compliant electronic signatures conforming to lo-
cal “advanced” electronic signature laws, as if they were 
executing negotiable instruments. Usually HR teams go 
to this trouble only with overtly contractual documents 
like employment contracts, invention assignments and 
equity/stock option grants. (Worldwide, most employers 
still execute most severance releases with wet ink.)

Theoretically, electronic affi rmations that comply 
with authorizing laws replace wet-ink signatures in every 
respect. For example, in the recent case Woods v. Victor 
Marketing Co., a U.S, federal court upheld without ques-
tion an employment agreement that had been executed 
electronically using DocuSign.2 Courts around the world 
might be expected similarly to uphold “advanced” elec-
tronic employee signatures, just as those courts would 
enforce compliant formal electronic signatures in the 
commercial and negotiable instrument contexts. But this 
said, “electronic signatures are easier to forge and harder 
to authenticate than handwritten signatures.”3 As a prac-
tical matter, a wet-ink-signed paper document usually 
amounts to the best proof of all.

As the Woods case shows, compliance with formal 
electronic signature statutes often gets outsourced to 
qualifi ed third-party providers like DocuSign, which 
claims to be “the global standard for digital transaction 
management.” But again, in practice employers seem to 
turn to DocuSign-type systems mostly for overtly contrac-
tual employee-executed documents. Indeed, the “Human 
Resources” page on DocuSign’s own website emphasizes 

like the U.S, E-SIGN (Electronic Signatures in Global 
and National Commerce) Act, European Union direc-
tive 1999/93/EC (which is expected to be replaced in 
July 2016), Singapore’s Electronic Transactions Act 2011, 
South Africa’s Electronic Communications and Transac-
tions Act 2002, and Mexico’s Law of Advanced Electronic 
Signature 2012. Now courts in many countries are get-
ting acquainted not only with email but even with the 
various types of electronic signatures including digital 
signatures (asymmetric cryptography/private computer 
keystrokes), manual signature-capture devices (tablet/
stylus and fi nger-signature pads), identity verifi cation 
services (email validation)—even biometric signatures 
(fi ngerprints, retina scans).

Yet these formal statutory electronic signature 
protocol laws—which in Europe, Mexico and elsewhere 
are called “advanced” electronic signatures laws—are 
not always viable or practical in the human resources 
context. In fact, many of the authorizing statutes that 
allow “advanced” electronic signatures do not address or 
contemplate the workplace context. And so only a minor-
ity of real-world assents and acknowledgements in the 
workplace meet the strictures of formal electronic sig-
nature authorizing statutes. Even an employer that may 
go to the trouble to have its staff execute “advanced” 
electronic signatures on overtly contractual documents 
like employment agreements, invention assignments 
and stock option award grants is much less likely to use 
formal electronic signature protocols when collecting 
electronic sign-offs on routine workplace documents like 
time cards, expense reimbursement submissions, perfor-
mance evaluations and acknowledgements of conduct 
codes and work rules.

Multinational HR groups want to know: How can 
we effi ciently collect binding electronic employee assents and 
acknowledgements across borders, and maintain enforceable 
employee-facing electronic records? The answer breaks into 
two sub-issues: Enforceability of formal statutory (“ad-
vanced”) employee electronic signatures versus enforce-
ability of informal employee electronic assents, acknowl-
edgements and HR records. And then there are several 
additional issues as well.

Formal Statutory (“Advanced”) Employee 
Electronic Signatures

The U.S, E-SIGN Act, European Union directive 
1999/93/EC, Singapore’s Electronic Transactions Act 
2011, South Africa’s Electronic Communications and 
Transactions Act 2002, Mexico’s Law of Advanced 
Electronic Signature 2012 and formal or “advanced” 
electronic signature statutes across many other jurisdic-
tions authorize verifi able electronic signature protocols. 
Therefore, whether a given employee’s electronic sig-
nature complies as an authorized “electronic signature” 
depends on whether it meets the local authorizing law in 
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Sometimes it can. The analysis is subject to arguments 
and depends on facts and circumstances. Whether an in-
formal HR- context electronic assent binds the employee 
who (purportedly) made it depends on variables includ-
ing the issue assented to, the extent to which the employ-
ee later challenges or denies his own assent, the in-house 
IT staff’s capacity to prove the assent and the rules of 
evidence in the forum that would decide a dispute. An 
employer that cannot tolerate this ambiguity and needs 
an ironclad enforceability guarantee should either have its 
staff execute their acknowledgements with wet ink on pa-
per or else comply with the strictures of local “advanced” 
electronic-signature authorizing statutes.

• Example. As an example of the strategic trade-offs 
inherent here, think of routine employee expense 
reimbursement forms. These are so ubiquitous in 
day-to-day HR that employers have a keen need 
that expense reimbursement requests be submit-
ted expeditiously and hence (often) informally and 
electronically, such as with “I agree” computer 
clicks online, or emails. Fortunately, informal 
electronic assents on reimbursement requests rarely 
cause problems. But what if one day a boss catches 
an employee cheating on an expense reimburse-
ment? That boss will then have to hold the employ-
ee to his online click or email. What if that employ-
ee denies having affi rmed the fraudulent expense 
submission, claiming it was a mere draft, or was 
submitted accidentally, or blames his secretary? Bet-
ter proof would have been to collect the employee’s 
wet-ink signature on each expense reimbursement 
form, or at least to have collected formal electronic 
signatures that comply with the local authorizing 
statute. Yet the convenience of using online forms 
for routine reimbursement requests may outweigh 
the risk of losing a hypothetical future dispute over 
a fraudulent expense submission.

And so each employer must make strategic choices. 
An employer that needs the practicality and effi ciency of 
informal electronic employee assents—and that is willing 
to tolerate some ambiguity as to enforceability—can take 
comfort in the fact that most informal electronic work-
place assents end up being good enough for their in-
tended purposes. Only a tiny fraction later get challenged 
and litigated in court. On the other hand, the “acid test” 
of any informal employee electronic assent is whether it 
would be admissible, persuasive evidence in a local court. 
An electronic workplace assent that local courts will not 
enforce is worthless as soon as some employee denies or 
challenges it.

When strategizing in this context, consider what 
would happen if some employee executes an informal 
electronic consent that, later, the employer needs to hold 
him to—but then the employee denies having executed 
it. If this dispute lands in a local court, how will the 

that value of the company’s electronic signatures on “I-9 
verifi cations,” “NDAs,” “separation agreements” and 
only a few other formal HR documents—it says noth-
ing about staff expense reimbursements, performance 
evaluations, time cards, safety logs, training attendance 
logs or dozens of other, less formal employee-attested 
documents.

A basic but confounding challenge with electronic as-
sents in the workplace is semantics. HR professionals who 
talk about employee electronic assents, acknowledge-
ments and verifi cations tend to use the term “electronic 
signatures” loosely, confusingly and imprecisely. Strictly 
speaking, only a small subset of electronic employee 
assents and acknowledgments qualify as “advanced” 
or formal statutory electronic signatures compliant with 
local authorizing statutes like U.S, E-SIGN, EU directive 
1999/93, the 2011 Singapore law, the 2002 South Africa 
law and the 2012 Mexico law. HR teams confuse things 
when they use the phrase “electronic signature” colloqui-
ally to include both formal, compliant electronic signa-
tures and also informal electronic employee assents that 
might better be called “intranet affi rmations,” “online 
click acknowledgements,” “email confi rmations” or “in-
formal employee electronic assents.”

Informal Employee Electronic Assents
The more common and more diffi cult enforceabil-

ity challenge as to electronic employee affi rmations 
internationally is the problem of informal electronic 
employee assents that fall short of formal “advanced” 
electronic signatures. Multinationals in their day-to-day 
employment operations often sidestep formal electronic 
signature authorizing protocols and take shortcuts, col-
lecting informal electronic assents and using electronic 
recordkeeping tools like “I agree” mouse clicks, intranet 
forms, emails and text messages. Every day countless 
employees around the world informally assent to many 
routine workplace documents, particularly less overtly 
contractual ones like payroll registrations, benefi ts enroll-
ments, time cards, shift requests, policy/code/handbook 
acknowledgements, changes in position/compensation, 
job reassignments, expense reimbursement requests, per-
formance evaluations and expatriate assignments—but 
sometimes even employment contracts, invention assign-
ments, restrictive covenants and other overtly contractual 
documents.4

Employers want to know whether these informal 
employee electronic assents (again, often confusingly 
and colloquially called “electronic signatures”) are 
binding. This is tough to answer because by defi nition 
informal electronic assents fall short of the strictures in 
“advanced” electronic signature authorizing statutes. In 
a sense, we are asking about the enforceability of some-
thing that is inherently non-compliant. If an assent is 
non-compliant, can it ever be binding?
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Other Issues

Having distinguished statutory electronic signatures 
in the HR context from informal employee electronic as-
sents and acknowledgements, several other issues play 
into a multinational’s electronic employee recordkeeping 
across borders.

• Archiving and proof problems: A vital part of 
electronic HR assents and recordkeeping that 
transcends legal analysis is the always tricky matter 
of electronic archiving. A lawyer in any jurisdiction 
advising on the viability of employee electronic 
assents in some HR context or other will inevitably 
assume that the client, years later, is going to be 
able to retrieve a given employee’s electronic assent 
and demonstrate that, at whatever moment in the 
past, that employee really did electronically agree. 
But in fact meeting the employer’s burden to prove 
that years ago an employee clicked some box on 
his computer or signed with a fi nger or stylus, or 
sent an email or text message, can be surprisingly 
diffi cult.

 Where the employee will not stipulate to his elec-
tronic assent—and sometimes even where he will—
the employer needs suffi ciently rigorous electronic 
archiving and retrieval practices to be able to prove 
the authenticity of electronic records. Beware if the 
best proof the IT team will be able to muster is ge-
neric and systemic, along the lines of: This employee 
must have agreed—otherwise he would never have been 
able to log onto his computer and click through to the 
next screen. This explanation may not amount to 
conclusive proof in a court of law because it is mere 
evidence of system operation, not evidence of an 
actual employee execution of a specifi c document 
on a given date. Similarly, proving an employee 
agreed to something by email may be impossible 
years later, especially if the email system routinely 
purges old correspondence or if the parties to the 
email deleted it and cleaned out their “trash” fi les. 
And old text messages are never easy to retrieve 
and prove.

 Before embarking on any cross-border initiative 
to collect employee assents or acknowledgements 
(electronic or on paper), fi rst work up a rigorous ar-
chiving practice that ensures assents and signatures 
will be readily retrievable and provable years later.

• Electronic imaging of wet-ink-signed documents: 
We have been considering employees electronically 
assenting to HR documents in the fi rst instance. A 
separate issue is electronic/pdf imaging of wet-ink-
signed paper documents—retaining the electronic 
image and destroying or losing the original. (Obvi-
ously there is no electronic proof problem where an 
employer images a wet-ink-signed document and 

employer prove the assent? Even if the assent might be 
admissible, surely it will be weaker evidence than a wet-
ink signature on paper. For example, in the recent Cana-
dian case Free v. Municipality of Magnetawan,5 the Ontario 
Superior Court of Justice held that a would-be email 
employment contract (which may have been tampered 
with) did not amount to a binding employment contract. 
(In that case it was the would-be employee who tried to 
hold the would-be employer to the alleged email employ-
ment contract.)

In short, this comes down to risk tolerance. Choos-
ing informal employee electronic assents over both 
wet-ink-on-paper signatures and “advanced” statutory 
electronic signatures always poses at least some risk of 
non-enforceability. The risk gets bigger where the HR 
document is more overtly contractual. The risk is less, 
and more manageable, for routine HR acknowledge-
ments. The best way to make employee assents enforce-
able is to get wet-ink signatures (ideally with a signing 
witness). The second-best way is to get formal electronic 
signatures that comply with the local electronic signature 
authorizing law. The worst option is informal electronic 
assents. So use informal electronic assents only where 
their practicality and effi ciency outweigh their (dubious) 
enforceability. Overtly contractual workplace HR docu-
ments may cry out for formal execution—employment 
agreements, invention assignments, stock awards, restric-
tive covenants and severance releases, for example. But 
informal employee electronic assents often make sense 
for routine HR documents—training attendance logs, 
shift-change notices, expense reimbursement requests, 
vacation requests, performance evaluations and the 
like. This means that a multinational’s optimal strategy 
for how to get an employee electronically to execute a 
binding payroll form or time card may differ from its 
ideal strategy for getting that same employee electroni-
cally to acknowledge a handbook or code of conduct; 
that, in turn, may differ from the organization’s preferred 
strategy for electronically enrolling staff in a new benefi ts 
plan, which may differ from its best strategy for grant-
ing employee stock options or for getting an employee to 
execute an amendment to an employment agreement—or 
for getting an expatriate to execute a secondment agree-
ment, or for getting a fi red employee to execute a sever-
ance release. In each situation where an employer needs 
a staff sign-off, think through how an electronic acknowl-
edgement will look if some employee later sues and 
holds management to its burden to prove he assented. 
Ask: How likely is a dispute over this electronic acknowledge-
ment to go to litigation? How diffi cult will it be, later, for our 
IT team to prove this employee really did electronically agree 
to this assent years ago? How receptive—or hostile—are this 
jurisdiction’s rules for admitting and weighing evidence of an 
electronic assent, especially one that is less than an “advanced” 
electronic signature?
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versions can always be printed up on paper later, 
when needed. The legal issue therefore becomes 
statutorily mandated documents (like employment 
contracts) that contain signatures. Be sure to archive 
statutorily mandated documents bearing signatures 
in some way that complies with local document-
mandating statutes and retention laws.

• Data protection law compliance: Jurisdictions from 
Europe to Argentina, Canada, Hong Kong, Israel, 
Mexico, the Philippines, Uruguay and beyond (but 
not the United States, Brazil, China, India or many 
others) impose tough omnibus data protection laws 
that, among other sweeping ramifi cations, require 
employers to confi ne access to HR records about 
individual employees, preventing access by anyone 
without a business need. These omnibus data pro-
tection laws usually reach both electronic and paper 
records, signed or not signed, that identify indi-
viduals; to that extent, these laws are not specifi c 
to employee-executed documents, but they reach 
workplace documents (except in Australia).

 For our purposes, the point is that while electronic 
documents containing employee signatures and 
assents must comply with applicable data protec-
tion laws, nothing about the electronic assents 
per se changes the data law compliance analysis. 
This said, electronic HR data storage can be more 
susceptible to data breaches. As one example, some 
“cloud storage” systems allow data mining and 
are notoriously susceptible to breaches. Be sure 
that documents identifying employees, whether 
employee-executed or not, get archived in ways 
that comply with local data protection laws. Ensure 
good confi dentiality and data security practices. 
Comply with restrictions on data exports.
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also retains the paper original as backup.) When a 
dispute over a signed document may be headed to 
court but only a pdf image of the document exists, 
the best the employer will be able to do is print up 
the imaged document and produce the print-up. 
As with electronic assents, the “acid test” of en-
forceability is the question of admissibility in court 
and weight of the evidence.

 This issue will be fairly straightforward in the 
United States and certain other common law juris-
dictions where the so-called “best evidence rule” 
should admit a printed pdf, if the original was 
destroyed and the pdf is the best extant evidence. 
But under the “best evidence rule,” where an HR 
document was executed in counterparts and the 
employee’s original is available, the employee’s 
version likely controls, absent evidence of tamper-
ing or forgery.

 The “best evidence rule” is a common law doc-
trine. Civil law countries more rigorously em-
phasize document formalities; expect them to be 
signifi cantly stricter, often requiring original hard 
copies. Expect civil law courts to hold employers to 
their burden to authenticate documents claimed to 
have been duly executed. Plus, in these countries 
employees are less likely to stipulate to or concede 
document authenticity.

• Government fi lings at agencies: Some jurisdictions 
require that certain employee-signed HR docu-
ments get executed at or fi led with government 
agencies. For example, employers in Guatemala 
must fi le employment agreements with Guate-
mala’s General Directorate of Labor within 15 days 
of execution, and binding employment releases in 
Mexico must get executed before a Mexican labor 
agency. Obviously these documents will have to 
be signed with wet ink on paper until the local 
agencies start accepting electronic fi lings. That 
said, though, the “paperless offi ce” trend is for the 
employer to fi le the paper original with the agency, 
retaining only an electronic image in employer 
archives.

• Document execution and retention laws: Some 
jurisdictions impose laws that require written em-
ployment contracts. Otherwise, though, laws out-
side the United States tend not to force employers 
to draft and retain many specifi c HR documents. 
But such laws do exist. For example, the UAE 
requires that employers with fi ve or more staff 
maintain personnel fi les6 and also requires that 
employers with 15 or more staff maintain a “remu-
neration register.”7 Tax laws also tend to require 
retaining some HR documents. A best practice 
here is usually to maintain statutorily mandated 
documents in hard copy—but,  of course, electronic 



NYSBA  Labor and Employment Law Journal  |  Winter 2014  |  Vol. 39  |  No. 1 17    

that PCAs shall be fi led within ten business days. While 
reserving the discretion to extend the deadline in ex-
ceptional circumstances, the Board found that none was 
proffered by the City and dismissed the Petition. 

As stated above, a grievant is required pursuant to 
§12-312(d) to fi le a waiver of the right to submit the con-
tractual dispute to any other forum except for the pur-
poses of enforcing an award.7 In 2012, this section was 
amended to explicitly state that the waiver fi led at OCB 
applies only to contractual claims.8 As made evident by 
the legislative history, the amendment was in response to 
an Appellate Division decision that effectively reversed 
OCB precedent that had held that the waiver only related 
to contractual claims.9 In that case, three unions fi led for 
arbitration to contest certain layoffs, and also brought an 
Article 78 proceeding alleging a violation of local law. 
The Court affi rmed the dismissal of the Article 78 pro-
ceeding on the basis that the unions had fi led the re-
quired waiver, interpreting the language of §12-312(d) to 
preclude such a proceeding. The amendment effectively 
reinstates the prior Board precedent and renders the Ap-
pellate Division decision a nullity.

In its prior decisions, the Board had held that this 
section prevents duplicative litigation and prevents 
a grievant from litigating the same claim in different 
forum, and that the waiver prevents the arbitration of 
a matter that had been adjudicated on its merits by a 
court.10 In PBA,11 the Board granted a portion of a PCA 
on the grounds that the waiver fi led by the PBA was in-
valid since the same claim had previously been litigated 
in federal court resulting in a court order. Because one 
purpose of the waiver is to prevent duplicative litiga-
tion and the relitigation of the same claim in different 
forums, that portion of the grievance was deemed not 
arbitrable.12

Section 12-312.g.(1) explicitly states that while an em-
ployee may present his or her own grievance personally 
or through a representative, only an employee organiza-
tion may present certain matters to arbitration. Griev-
ances related to matters “which must be uniform for all 
employees subject to the career and salary plan,”13 those 
“which must be uniform for all employees in a particu-
lar department,”14 and all matters affecting police, fi re, 
sanitation and correction, and, at certain listed agencies, 
involving employees in listed titles15 may only proceed to 
arbitration at the insistence of an employee organization. 
Further, the arbitration procedure provided by executive 
order or in a CBA for any other grievance may only be 
invoked by a certifi ed employee organization.16

The arbitration of disputes under collective bargain-
ing agreements (CBAs) between employee organizations 
and employers has been one of the major components of 
labor relations since the advent of collective bargaining. 
The New York City Collective Bargaining Law, New York 
City Administrative Code, Title 12, Chapter 3, §12-301 
et seq. (NYCCBL) explicitly states that it is the policy of 
the City of New York to have grievance and arbitration 
procedures ending in impartial binding arbitration in 
agreements entered into between the City and unions.1 
A signifi cant portion of the decisions issued by the New 
York City Offi ce of Collective Bargaining (OCB) resolve 
petitions challenging the arbitrability of these grievances. 
This article reviews the framework and process by which 
challenges to arbitrability are determined at the OCB, 
the analysis utilized in making such determinations, and 
common contexts in which these issues arise. 

I. NYCCBL §12-312; Rules of the City of New 
York, Title 61 §§1-06, 1-07

Section 12-312, of the NYCCBL, entitled Grievance 
procedure and impartial arbitration, requires the OCB to 
maintain a register of arbitrators and to establish pro-
cedures for impartial arbitration. It expressly provides 
that CBAs and executive orders may contain grievance 
procedures which end in binding arbitration, and that the 
costs of an arbitration are allocated in accordance with 
the terms of §1174 of the City Charter.2 The procedure 
to challenge the arbitrability of a grievance is set forth 
in Rules §§1-06(c) and 1-07. Reading these provisions 
together, a party must fi le and serve a petition challeng-
ing arbitrability (PCA), absent an approved extension 
of time, within ten business days after service of the 
request for arbitration and a waiver required pursuant 
to §12-312(d), or will be precluded from contesting the 
arbitrability of the grievance.3 Thereafter, the opposing 
party shall fi le an answer in accordance with the Rules, 
and the petitioner may fi le a reply.4 Section 1-06 governs 
the procedure to fi le the initial request for arbitration, 
and addresses issues such as consolidation of arbitration 
proceedings, the appointment and power of an arbitrator, 
and the form and publication of an award.5 

In Doctors Council SEIU, 6 the Board of Collective Bar-
gaining (“Board”) dismissed a petition fi led 11 days after 
the fi ling of the request for arbitration and the waiver on 
the grounds that it was untimely. The Board stated that 
the City did not provide an explanation for the delay, 
and rejected the contention that the late fi ling constituted 
harmless error. The Board noted that fi ling deadlines are 
not mere technicalities and that the Rule explicitly states 
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inexcusable, and that it caused injury and or prejudice to 
the ability to present a defense.22

The Board has rejected the contention that participa-
tion in the lower steps of a grievance process constitutes 
the waiver of a right to challenge the arbitrability. In Local 
Union, No. 3, I.B.E.W.,23 the union alleged that the City 
waived its right to challenge the arbitrability of a griev-
ance due to its participation in the step grievance process. 
In rejecting this contention, the Board stated that partici-
pation in the lower steps of the grievance procedure does 
not estop a party from challenging the arbitrability of a 
claim since such a conclusion would discourage utiliza-
tion of all aspects of the grievance resolution process. 

B. Challenges Based on Substantive Grounds

OCB, like the New York State Public Employment 
Relations Board (PERB), does not have jurisdiction to 
enforce contractual rights.24 As a result, the Board will not 
inquire into the merits of a contractual dispute.25 Because 
it is the policy of the City to favor the use of impartial 
arbitration to resolve disputes,26 however, the “Board is 
charged with the task of making threshold determinations 
of substantive arbitrability”27 in order to carry out this 
policy.

Consistent with the analysis used by the Court of Ap-
peals, the Board employs a two-prong test to determine 
whether a grievance is arbitrable. Specifi cally it consid-
ers (1) whether the parties are in any way obligated to 
arbitrate a controversy, absent court-enunciated public 
policy, statutory, or constitutional restrictions,28 and if so, 
(2) whether the obligation is broad enough in its scope to 
include the particular controversy presented. Put some-
what colloquially, the fi rst prong of the test asks, May the 
parties arbitrate?, while the second prong asks, Have they 
agreed to arbitrate?

1. May the Parties Arbitrate?

The Board granted a PCA in District Council 37, 
AFSCME, AFL-CIO29 because the clause which the union 
alleged was breached was itself found to be in violation 
of public policy. The union had fi led a request for arbitra-
tion on behalf of a provisional employee. The clause that 
would serve as a basis for the union’s grievance, however, 
was unenforceable by application of the Court of Ap-
peal’s decision in City of Long Beach v. Civil Service Em-
ployees Assn., Inc. Long Beach Unit.30 In City of Long Beach, 
the Court of Appeals held that contractual disciplinary 
protections for provisional employees were statutorily 
barred, and the relevant contract clauses for provisional 
employees unenforceable. In light of this restriction, the 
Board granted the PCA. 

The Court in City of Long Beach affi rmed decisions 
to stay two arbitration proceedings resulting from the 
termination of provisional employees. CSEA fi led griev-
ances on behalf of the employees, alleging that under the 

II. Procedural and Substantive Arbitrability

A. Challenges Based on Procedural Grounds

Challenges to the arbitrability of a grievance are 
made on both procedural and substantive grounds. The 
Board does not preclude grievances from arbitration on 
the basis of an alleged failure to comply with procedural 
requirements, but will examine the substance of a griev-
ance to determine whether it is arbitrable. 

In a series of cases, in a variety of contexts, the Board 
has repeatedly held that it will not sustain a challenge to 
the arbitrability of a grievance on technical or procedural 
grounds. In New York State Nurses Association (NYNSA),17 
the Board denied a petition challenging the arbitrabil-
ity of a grievance on the grounds that it was precluded 
from arbitration because the union did not contend at 
the underlying stages that the action taken was disciplin-
ary. The employer claimed that it was surprised by the 
union’s claim at the arbitration stage. The Board, revers-
ing prior cases, held that a PCA will not be granted on 
the grounds that claims and contract provisions were not 
properly raised or cited during the grievance procedure, 
and that technical omissions are not a basis upon which 
to preclude a grievance from proceeding to arbitration. 
The Board followed the rationale of Matter of Board of 
Educ. (Watertown Educ. Assn.),18 in which the Court of Ap-
peals recognized the widespread utilization of arbitration 
in the public sector.

The Board has therefore held that, in accordance with 
its rationale in NYSNA, if a petitioner has suffi cient no-
tice to prepare for, or to respond to, a request for arbitra-
tion, technical omissions are not a basis to grant a peti-
tion challenging arbitrability.19 The notice is suffi cient if it 
enables an employer to be apprised of the facts asserted, 
and to determine whether to resolve the matter short of 
arbitration. One of the purposes of the step process—to 
allow the parties the opportunity to resolve the matter 
informally—is fulfi lled when the allegations are suffi cient 
to allow the parties to be aware of the issues in dispute.20 
Accordingly, and as an example, that a union identifi es 
for the fi rst time in its answer the specifi c contract clause 
allegedly breached is not fatal to its pursuit of arbitration.

The Board has rejected challenges to arbitration 
based upon allegations of noncompliance with pro-
cedural requirements, including the time limits of the 
grievance process, because they require a construction 
of the contract.21 The Board has similarly rejected asser-
tions raised by employers that a grievance is barred by 
laches based upon the passage of time without a showing 
of prejudice. The assertion that evidence may be more 
diffi cult to produce due to a union’s delay is insuffi cient 
to establish laches. Such a defense may be established, 
however, if an employer demonstrates that the griev-
ant was responsible for a signifi cant delay after having 
knowledge of the claim, the delay was unexplained or 
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erated that a grievance is arbitrable if it is lawful to do so 
and if the parties agreed to arbitrate. According to legisla-
tion enacting Tier 5, a new retirement tier, new employees 
would be r equired to pay a three per cent pension contri-
bution after a CBA was no longer “in effect.” The Court 
determined that whether a CBA is in effect is decided by 
reference to the term of the contract, not by application 
of the Triborough Law (which maintains the status quo of 
expired agreements). Because under this interpretation 
the CBA was no longer “in effect,” the Court affi rmed 
the stay of arbitration on the grounds that the retirement 
provision rendered the applicable clause prohibited.

2. Have the Parties Agreed to Arbitrate?

With regard to the second prong, the Board decides 
whether there is a nexus between the grievance and a 
contractual provision. A “nexus” may be defi ned as the 
existence of a reasonable relationship between the subject 
matter of the dispute and the general subject matter of 
the CBA.38 A union has the burden to demonstrate that 
the required relationship exists, and therefore, that there 
is an arguable relationship between the employer’s ac-
tions and the contract provisions that are claimed to have 
been breached.39 The allegations must be supported by 
probative, factual evidence, and not merely conclusory 
allegations.40 If such a relationship is established, “the 
confl ict between the parties’ interpretations presents a 
substantive question of interpretation for an arbitrator to 
decide.”41 

The Board has stated on a number of occasions that 
its function “is confi ned to determining whether the 
grievance is one which, on its face, is governed by the 
contract,”42 and that the “presumption is that disputes 
are arbitrable, and that doubtful issues of arbitrability are 
resolved in favor of arbitration.”43 It is also clear, as the 
Board has frequently stated, that it cannot create a duty 
to arbitrate if none exists or enlarge a duty to arbitrate 
beyond the scope established by the parties.44 

Within the broad contours outlined above, the Board 
has decided numerous challenges to the arbitrability of 
grievances. The following discussion sets forth some of 
the common areas in which these challenges have arisen.

a. Written Statements

In determining the arbitrability of a grievance, the 
Board draws a distinction between written policies or 
rules, on the one hand, and written statements that are 
stated in general and precatory language, on the other. In 
accordance with a long line of cases, a written pronounce-
ment by the employer will be considered arbitrable if it:

[G]enerally consists in a course of action, 
method or plan, procedure or guideline, 
which [is] promulgated by the employer, 
unilaterally, to further the employer’s 
purposes, to comply with the require-
ments of law, or otherwise to effectuate 

terms of the CBA the employees were “tenured” and had 
a right to be rehired to a different position. The Court 
held that “the terms of the CBA that afford tenure rights 
to provisional employees after one year of service are 
contrary to statute and decisional law and therefore any 
relief pursuant to those terms may not be granted by an 
arbitrator.”31 In reaching this conclusion, the Court relied 
upon the constitutional mandate to establish a civil ser-
vice system based upon merit and fi tness, and statutory 
and decisional law which preclude an employer from 
appointing an employee to a provisional position for a 
period which exceeds nine months, and only when there 
is no eligible list available to fi ll vacancies in the competi-
tive class.32 Because the CBA granted tenure rights to 
provisional employees which were contrary to statute 
and decisional law, no relief could be granted pursuant to 
those terms by an arbitrator. 

The analysis used by OCB under the fi rst prong is the 
same as utilized by the courts when addressing whether 
a grievance is precluded from arbitration. Once a prohibi-
tion to arbitration is found to exist, the Board’s inquiry 
ends and an arbitrator is precluded from acting.33 

A further example of when a grievance is barred 
from arbitration is County of Chautauqua v. Civil Service 
Employees Association, Local 1000, et al.34 In that case, the 
Court of Appeals granted, in part, the County’s appli-
cation for a stay which sought to preclude arbitration 
over the layoff of certain employees. The Court found a 
“plainly irreconcilable” confl ict between language in the 
parties’ CBA that seniority shall determine the order of 
layoffs, and Civil Service Law §80(1), which states that 
the abolishment of positions in the competitive class 
among employees holding the same or similar positions 
shall be in inverse order of seniority. The Court stated 
that the CBA requires seniority to control the abolition of 
positions, while under the statute seniority controls only 
after the employer decides which positions will be affect-
ed. The Court did grant, however, that portion of CSEA’s 
petition to compel arbitration concerning displacement 
rights under the CBA that granted employees the right to 
displace employees in another department in the event of 
a layoff. According to the Court, Civil Service Law §80(4) 
does not contain explicit language which could “be 
read to prohibit, in an absolute sense, a public employer 
from agreeing to permit employees to ‘bump’ less senior 
employees in another department or division within the 
same layoff unit.”35 Further, the Court did not fi nd any 
implicit public policy reason to preclude giving effect 
to such an agreement. An arbitration award would not 
inevitably contravene the statute, and to the extent that 
such a possibility existed, an award could be fashioned to 
take into consideration other statutory provisions.36

This same analysis was recently applied by the Court 
of Appeals in City of Yonkers v. Yonkers Fire Fighters, Local 
628, IAFF, AFL-CIO.37 In that case, the Court, citing City of 
Johnstown v. Johnstown Police Benevolent Ass’n, supra, reit-
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different from that which was in the non-unit employees’ 
job specifi cations. This “reverse out of title” claim was 
able to proceed to arbitration.54 

c.  Discipline

Petitions challenging the arbitrability of a grievance 
alleging that a disciplinary action violated the parties’ 
agreement may raise the issue of whether the complained 
of action is in fact disciplinary in nature. The Board 
has stated that “[w]hether an act constitutes discipline 
depends on the circumstances surrounding the act, and, 
therefore, the Board examines whether specifi c facts have 
been alleged that show that the employer’s motive was 
punitive.”55 In examining these circumstances, the Board 
will look at factors such as whether charges of miscon-
duct, incompetence or insubordination were served, and 
the course of conduct which preceded the complained of 
action.56 

In District Council 37, Local 375, AFL-CIO,57 the Board 
stated that a transfer that may be disciplinary in nature 
had a suffi cient nexus to the parties’ agreement so as to 
be arbitrable. The union established a nexus because it 
alleged facts that, if proven, would show that the transfer 
was disciplinary in nature. Factors such as a transfer to 
a distant location after a series of work-related confl icts, 
a salary decrease, and a change in job title supported the 
fi nding that a substantial issue was created.58

In Local 333, United Marine Division, International 
Longshoreman’s Association, AFL-CIO,59 the Board denied 
a petition challenging the arbitrability of a grievance al-
leging that the City violated the parties’ CBA by refusing 
to expunge informal discipline resolved under Executive 
Orders 16 and 78 from the grievant’s personnel fi le. The 
City argued that there was no nexus between the CBA 
and the subject matter of the grievance. The City also 
argued that the Grievant waived his right to challenge 
the discipline and failed to reserve any right he may have 
had to expunge the disciplinary record from his personnel 
fi le. The Board found, however, that the grievant did not 
waive his right to arbitration, and that a plausible nexus 
between the Executive Orders and his right to have the 
disciplinary action expunged from his personnel fi le was 
shown.

While actions that are disciplinary in nature have 
been held to be arbitrable, not all grievances challeng-
ing adverse consequences suffered by employees may 
proceed to arbitration. The Board has held that an adverse 
consequence suffered by an employee due to a lack of 
a required qualifi cation is not arbitrable.60 It therefore 
has granted PCAs challenging employer actions taken 
due to an employee not having a driver’s license and 
for an employee not being in compliance with residency 
requirements.61

the mission of an agency.… Nevertheless, 
a policy must be communicated to the 
union and/or the employees who are 
governed thereby.45

Accordingly, guides, manuals, informationals, and 
other documents have been held to be grievable writ-
ten policies when they impose specifi c standards and 
requirements and are communicated to affected employ-
ees.46 For example, in DC 37, L. 768,47 because the reas-
signment of the grievant had a reasonable relationship to 
an agency guide, there was a suffi cient basis for fi nding a 
nexus and the PCA was therefore denied.

On the other hand, written policies and procedures 
couched in general and precatory language are gener-
ally not grievable.48 The Board has held that documents 
which merely inform employees of their statutory rights 
and follow a method of redress are not arbitrable. Fur-
ther, documents that do not grant substantive rights, 
maintain compliance with lawful requirements, or 
establish an agency course of action are not arbitrable. 
For example, in SSEU, L. 371,49 the union argued that an 
agency procedure was an arbitrable written policy under 
the parties’ CBA. The Board disagreed, fi nding that 
the procedure was advisory. Its purpose was to inform 
employees of their rights and urge them to follow certain 
methods of redress, not to maintain compliance with the 
law or to create independent substantive rights. Further, 
it did not establish a departmental course of action. 50 

In District Council 37, AFSCME, AFL-CIO, Local 2507 
& 375,51 the Board recently granted a petition challeng-
ing arbitrability on the grounds that there was no nexus 
between the subject matter of the grievance, gainsharing, 
and the terms of an agreement between the parties. The 
Board reiterated that a document will not be accorded 
the status of a written policy or rule unless it sets forth 
a generally applicable policy. The memorandum relied 
upon by the union only addressed the specifi c employ-
ees at issue, was not directed to future employee rights, 
and was only a recommendation as opposed to a plan of 
future action.

b.  Reverse Out of Title

The Board holds that when an agreement defi nes a 
grievance to include a “claimed assignment of employees 
to duties substantially different from those stated in their 
job specifi cations,” such out-of-title claims are arbitrable. 
However, when an agreement defi nes a “grievance” to 
include a “claimed assignment of a grievant to duties 
substantially different from those stated in his or her job 
specifi cation,” the claim has been precluded from arbitra-
tion.52 The Board in DC 37, Local 1549,53 therefore found 
arbitrable that portion of a grievance which alleged that 
the employer assigned bargaining unit work to non-unit 
employees when the assigned work was substantially 
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tion, arguing that these allegations were false and that 
an arbitrator should determine their veracity. The Board 
stated that because the “grievant expressly waived his 
right to arbitration by agreeing to a nearly unrestricted 
probationary status,” the matter was not arbitrable.72 

f.  Section 12-308

The NYCCBL itself contains a management rights 
clause, codifi ed in §12-308.73 Often, an employer will con-
tend that this clause grants it the right to take unilateral 
action. The Board has held, however, that rights encom-
passed within that section may be limited by the parties’ 
agreement. In Correction Offi cers Benevolent Association,74 
that Board stated:

[W]e have long-held that when an ac-
tion falls within an area of management 
prerogative, but also arguably confl icts 
with the rights granted to an employee 
under a collective bargaining agreement, 
the City is not insulated from an inquiry 
into its actions by claims of management 
prerogative. Where the City has volun-
tarily negotiated and reached agreement 
on a subject which arguably limits the 
exercise of a management right, contro-
versies concerning the subject are arbi-
trable under an agreement to arbitrate a 
“claimed violation, misinterpretation or 
inequitable application of the provisions 
of this Agreement.” 

While the variety of factual scenarios giving rise to 
requests for arbitration will only be limited by the in-
terplay between unions, employers, and employees, the 
analysis used to resolve petitions challenging arbitrations 
is applicable to all such contexts. 
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absent the CBA defi ning a grievance to encompass a past 
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between the grievance and a contract right. In Dist. No. 1 
MEBA,62 the Board stated that in order for a past prac-
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however, has rejected the contention that the cessation of 
a longevity payment violating past practice is arbitrable 
since it did not fi nd a nexus to the parties’ agreement.63

In District Council 37, Local 1505, AFL-CIO,64 the 
Board granted a PCA concerning a grievance which 
claimed a violation due to the employer’s failure to 
consider certain seasonal employees for rehire. Notwith-
standing the union’s attempt to characterize the issue as 
a contract violation, the Board granted the petition. The 
Board stated that, in essence, the union was alleging a 
violation of a past practice, and that the agreement did 
not encompass such alleged violations. 

e.  “Final” Actions

The Board has held that when a contract states that 
certain employer actions or decisions are “fi nal,” such 
actions or decisions are not subject to arbitration.65 This 
principle has been applied to executive memorandum 
and agency rules, regulations, and written policies.66 Ac-
cordingly, in United Probation Offi cers Ass’n,67 the Board 
held that the language of an executive memorandum 
involving involuntary transfers, which specifi cally stated 
that “all transfer decisions…shall be fi nal,” removed 
the substantive result of the managerial decision from 
arbitration. The Board also granted a PCA when the par-
ties agreed in a stipulation of settlement of disciplinary 
charges that future misconduct during the stated period 
would constitute a basis for summary dismissal.68 In 
reaching this conclusion, the Board examined the scope 
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In United Marine Division, Local 333, ILA,70 the griev-
ant executed a stipulation of settlement to dispose of 
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duties. This stipulation stated that he agreed “to serve 
a one (1) year probation period” and agreed “that any 
violation of the agency’s Code of Conduct during the 
probationary period would result in his immediate termi-
nation.”71 During his probation, the grievant received a 
letter stating that he violated the agency Code of Conduct 
by talking on his cell phone during work hours and was 
terminated immediately pursuant to the stipulation of 
settlement. The union challenged the grievant’s termina-
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the methods, means and personnel by which gov-
ernment operations are to be conducted; determine 
the content of job classifi cations; take all necessary 
actions to carry out its mission in emergencies; 
and exercise complete control and discretion over 
its organization and the technology of performing 
its work. Decisions of the city or any other public 
employer on those matters are not within the scope 
of collective bargaining, but, notwithstanding the 
above, questions concerning the practical impact 
that decisions on the above matters have on terms 
and conditions of employment, including, but not 
limited to, questions of workload, staffi ng and 
employee safety, are within the scope of collective 
bargaining.
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to City Human Rights Law claims.”8 The court points out 
that the controversial remark in no way indicates that the 
former employer considered the plaintiff’s status in the 
applicable protected classes as a basis for the plaintiff’s 
termination, and instead gives credence to the former 
employer’s explanation for why the plaintiff was let go—
he falsifi ed information on his employment application.9 
Since any nexus between the controversial remark and 
the decision to terminate the plaintiff was nonexistent, 
the Godbolt court “decline[d] to hold, as urged by plaintiff 
and amici, that the stray remarks doctrine may not be 
relied on in determining claims brought pur suant to the 
City Human Rights Law, even as [the court] recognize[d] 
the law’s uniquely broad and remedial purposes.”10

Another recent decision, McCormick v. International 
Ctr. For the Disabled, also stands for the proposition that 
employers can assert the “stray remarks” defense to 
overcome a NYCHRL discrimination claim.11 In McCor-
mick, the plaintiff, a 61-year-old student studying for her 
Ph.D. in clinical psychology, claims that she experienced 
age discrimination in her internship based on three com-
ments made by her supervisor.12 The plaintiff specifi cally 
asserts that “her supervisor [ ] stated that the therapists 
at [defendants’ facility] preferred not to work with older 
students, and suggested that she might rather spend time 
with her grandchildren or work part time.”13 The court 
assessed the impact of these alleged statements and con-
cluded that “[s]tray remarks such as these, even if made 
by a decision maker, do not, without more, constitute 
evidence of discrimination,” especially where “[o]nly one 
of the alleged remarks actually mentions age, and none 
can be considered anything more than petty and trivial 
reference.”14

NYCHRL, Like Title VII, Is Not a General Civility 
Code

Besides highlighting the usefulness of the “stray 
remark” defense, McCormick further assists employers 
faced with NYCHRL employment discrimination claims 
because in McCormick the court also held that “despite 
the broader application of the NYCHRL, it is well recog-
nized that the law does not ‘operate as a general civility 
code.’”15 Although the plaintiff “may have been unhappy 
with her [ ] supervisor’s management style” because she 
was allegedly “chastised for errors directly related to the 
quality of her work,”16 the court tightened the reins on 
the NYCHRL and did not allow the plaintiff to use her 
unhappy feelings and displeasure with her work envi-
ronment as the sole foundation for employment discrimi-
nation under the NYCHRL. 

Attempting to navigate the nuances of the New York 
City Human Rights Law (NYCHRL)1 and overcome the 
legislation’s seemingly widespread pro-employee stance, 
particularly due to the Local Civil Rights Restoration Act 
of 2005 (“the Restoration Act”)2 and the 2009 decision 
in Williams v. New York City Housing Authority,3 has left 
many New York City employers feeling like the ancient 
Greek character Sisyphus did when his efforts to push a 
boulder to the top of hill were met with irremediable dis-
appointment.4 However, while the scope of the NYCHRL 
is broad, it is not so expansive as to prohibit courts from 
carving out certain areas for employers to seek refuge. 
This article examines a number of recent court decisions 
analyzing the NYCHRL, the limitations many of these 
decisions place on the law’s scope, and how employers 
can take advantage of these decisions when confronted 
with NYCHRL allegations.

Attempting to navigate the nuances 
of the…NYCHRL…and overcome the 
legislation’s seemingly widespread pro-
employee stance…has left many New 
York City employers feeling like the 
ancient Greek character Sisyphus did 
when his efforts to push a boulder to the 
top of hill were met with irremediable 
disappointment.

Stray Remarks Are Still Not Enough
In March 2014, the First Department issued a deci-

sion in Godbolt v. Verizon New York Inc. affi rming the 
lower court’s grant of the summary judgment in favor 
of the former employer and simultaneously establish-
ing that evidence of a few stray, allegedly discriminatory 
remarks is insuffi cient to prove employment discrimina-
tion under the NYCHRL.5 Godbolt involved a claim of 
discrimination on the basis of the plaintiff’s race and 
past criminal convictions in violation of the NYCHRL.6 
Specifi cally, the plaintiff “relies on one remark made in 
an email exchange that took place weeks after the deci-
sion to terminate him was made and that concerned the 
resolution of his union’s grievance following the termina-
tion” as the basis of his NYCHRL discrimination cause of 
action.7 

The court, however, found this argument unpersua-
sive, “[e]ven under the mixed-motive analysis applicable 

New York City Human Rights Law Case Developments: 
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The fi rst of these decisions, Brightman v. Prison Health 
Serv., Inc., was issued in July 2013 and saw the Second 
Department affi rm the lower court’s granting of sum-
mary judgment in a NYCHRL retaliation claim.23 The 
court explained that since the former employer success-
fully “present[ed] nonretaliatory reasons for the chal-
lenged actions,” “the plaintiff may not stand silent,” but 
instead must show some impermissible pretext by the 
employer.24 Here, the court found that “[t]he plaintiff’s 
unsupported assertion that the [ ] defendants’ nonretalia-
tory reasons for the challenged actions were pretextual 
was insuffi cient to raise a triable issue of fact in opposi-
tion to the defendants’ prima facie showing”25 and thus 
did not hesitate to uphold summary judgment against the 
plaintiff.26

Several months later, the New York Supreme Court 
built off of the Brightman and LaBua cases and further 
found that employers can obtain summary judgment as 
to a NYCHRL discrimination or retaliation claim if all 
the plaintiff does to counter the employer’s legitimate 
nondiscriminatory reason is argue that the employer’s 
reasoning is wrong or improper.27 In Massol the plaintiff 
asserts an age discrimination claim for improper termina-
tion under the NYCHRL.28 The court points out that the 
defendants satisfi ed their burden of showing a legitimate 
nondiscriminatory reason for their decision to terminate 
the plaintiff’s employment, namely that the plaintiff, 
without authorization, improperly “arrang[ed] for em-
ployees to have their timecards punched refl ecting more 
work hours than they actually worked.”29 In assessing 
the defendants’ evidence, the court explains “[i]t does not 
matter whether the reasons for the employer’s decision 
are good reasons or bad reasons and that [w]hat matters 
is that the [employer’s] stated reason for terminating 
plaintiff was nondiscriminatory.”30 Since the plaintiff did 
not “present evidence that [the defendants’] reason was a 
pretext for discrimination” the court saw fi t to grant the 
employer’s motion for summary judgment and dismiss 
the NYCHRL discrimination claim.31 

Even Under the NYCHRL, an Employer Need Only 
Provide a Reasonable Accommodation, Not the 
Employee’s Desired Accommodation

A March 2014 decision out of the First Department 
recently confi rmed that the well-established principle that 
“‘an employer is not obligated to provide the disabled 
employee with [an] accommodation that the employee 
requests or prefers,’” but rather must simply provide the 
employee with a reasonable accommodation still holds 
true under the NYCHRL.32 In Silver, the court affi rmed 
the lower court’s grant of summary judgment as to the 
plaintiff’s complaint because the “[d]efendant established 
that the denial of plaintiff’s request to be reassigned to a 
certain work location did not constitute a refusal to make 
a reasonable accommodation for plaintiff’s disability” 

In Cahill v. State of NY Stony Brook Univ. Hosp., the 
court granted the Hospital’s motion to dismiss one of its 
former nurse’s allegations of hostile work environment 
on the basis of his age, sex and disability because “[t]he 
acts pled by the plaintiff…which he alleges constitute 
a basis for a fi nding of a hostile work environment fail 
to meet” the necessary elements under the NYCHRL.17 
The plaintiff in Cahill worked as a nurse in the defendant 
Hospital for a number of years before suffering an injury 
that caused him permanent blindness in his right eye and 
forced him to take a leave of absence from work.18 The 
plaintiff ultimately returned to the hospital; however, 
he was not assigned to the same position that he was in 
prior to his injury, and he was required to undergo sev-
eral examinations, evaluations, and counseling sessions 
due to poor work performance that eventually resulted in 
the plaintiff getting suspended without pay.19 While the 
plaintiff’s injury certainly evokes a level of sympathy, the 
court declined to extend the NYCHRL’s coverage to cases 
such as this, where the plaintiff’s allegations do not sat-
isfy the standard for proving a hostile work environment. 
The Cahill court explains that under the NYCHRL:

The standard for a hostile work envi-
ronment claim is a demanding one.… 
Allegations that [the plaintiff] was not 
allowed to return to work in his former 
position, requiring to attend a re-orienta-
tion class, assigning him preceptors and 
questioning him about job performance 
are clearly insuffi cient to meet such a 
burden.20

Likewise, in Torres v. Louzoun Enterprises, Inc. the Sec-
ond Department affi rmed the lower court’s decision to 
grant the former employer’s motion to dismiss the plain-
tiff’s NYCHRL hostile work environment claim.21 Once 
again the plaintiff’s failure to properly plead facts that 
satisfy the basic elements of a hostile work environment 
claim was enough for the court to dismiss her case. In 
particular, the court elucidates that “the facts in support 
of [the plaintiff’s] allegations of a hostile work environ-
ment fell short of [alleging] that the workplace [was] per-
meated with discriminatory intimidation, ridicule, and 
insult…that [was] suffi ciently severe or pervasive to alter 
the conditions of the [plaintiff’s] employment and create 
an abusive working environment,” thereby warranting 
dismissal.22 

Motions for Summary Judgment—Pretext 
Persists

A series of decisions, each issued in the second half 
of 2013, remind us that despite the broader reach of the 
NYCHRL, employers will succeed on summary if the 
plaintiff responds to the employer’s showing of a legiti-
mate nondiscriminatory reason with nothing more than 
bald assertions and insuffi cient evidence of pretext. 
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This situation presented itself in the February 2014 
Simmons-Grant v. Quinn Emanuel Urquhart & Sullivan, LLP 
decision.39 The plaintiff, a staff attorney for a law fi rm, 
initially fi led claims of race discrimination and retaliation 
under the NYCHRL and the corresponding federal and 
state laws in New York federal court on the grounds that 
her employer should have immediately reassigned her to 
another project when she informed the employer about a 
dispute she was having with a colleague on a particular 
project because such reassignment was feasible and easy 
to accomplish.40 The federal judge dismissed the plain-
tiff’s federal claims and declined to exercise supplemental 
jurisdiction over the plaintiff’s state and city claims. The 
plaintiff then refi led her remaining claims in New York 
state court.41 

The state court ultimately found that since “the fail-
ure to immediately transfer plaintiff is the sole action or 
failure to act that comprises the entirety of plaintiff’s City 
HRL retaliation claim in this action, that retaliation claim 
is herewith dismissed.”42 The court notes that the “feasi-
bility of immediate reassignment” issue was central to the 
federal litigation and the plaintiff did “not argue that she 
lacked a full and fair opportunity to litigate th[is] issue.”43 
In addition, the court explains that “the feasibility-of-
immediate-reassignment issue, a strictly factual question 
not involving application of law to facts or the expression 
of an ultimate legal conclusion, does not implicate any of 
the several ways in which City HRL claims—including 
retaliation claims—raise issues not identical to their fed-
eral and state counterparts.”44 Finally, since the “plaintiff 
has not identifi ed any evidence on the relevant issue that 
the court in the previous litigation overlooked,” the court 
concluded that “the frequent risk that evidence winds up 
being undervalued for City HRL purposes because it has 
been fi ltered through a Title VII lens is not present here” 
and thus the NYCHRL should be dismissed.45

In sum, employers presented with federal, state and 
NYCHRL claims of discrimination or retaliation based 
on identical grounds can utilize the doctrine of collateral 
estoppel as a means of ousting the NYCHRL claim if the 
plaintiff’s federal claim was already dismissed in a sister 
federal court.

Conclusion
As the above-referenced decisions highlight, sim-

ply because an employee has brought a claim under the 
NYCHRL does not mean that all is lost for employers. 
Courts have continued to apply certain “tried and true” 
defenses to claims of discrimination and retaliation—
even taking into account the “remedial” purposes of the 
NYCHRL—which should cause employers doing busi-
ness within the fi ve boroughs some relief.

because no such position was “available at the location 
plaintiff desired.”33 

Extraterritoriality
Given its broader reach, it is no wonder why employ-

ees would like to fall within the confi nes of the NYCHRL 
rather than simply relying upon federal and New York 
state law. However, several recent decisions have stymied 
the attempts of employees to seek refuge in the NYCHRL 
despite their lack of contacts with New York City. For 
instance, in Robles v. Cox & Co. the Eastern District of 
New York was presented with a case where the plaintiff 
argued that her claim of age discrimination should be the 
analyzed under the NYCHRL.34 In particular, the plain-
tiff claims that although she worked in the defendant’s 
warehouse in Plainview, Long Island—outside of New 
York City—at the time of her termination, “the relevant 
discriminatory conduct is not just the discriminatory 
termination that occurred in Plainview, but a continuing 
violation of her rights through a pattern of unspecifi ed 
discriminatory acts, most of which occurred [when she 
worked] in New York City.”35 The court responds to the 
plaintiff’s argument by fi rst noting that the plaintiff’s 
general claims of discrimination are insuffi cient to bridge 
her current action with the NYCHRL.36 Additionally, the 
fact that the plaintiff’s residence was in New York City 
“is irrelevant to the impact analysis, which confi nes the 
protections of the NYCHRL to those who are meant to 
be protected—those who work in the city.”37 Finally, the 
court explains that in this case:

the Plaintiff was terminated while an 
employee of the Defendant in Plain-
view. Thus, regardless of the Plaintiff’s 
residency or whether the decision to 
terminate the Plaintiff was made in New 
York City, the NYCHRL does not apply 
because the impact of the termination 
was felt at the Plaintiff’s workplace in 
Plainview, outside the boundaries of 
New York City. Accordingly, the Court 
fi nds that the NYCHRL does not apply 
to the Plaintiff’s age discrimination claim 
and grants the Defendant’s motion to 
dismiss this cause of action.38

Collateral Estoppel and Retaliation Claims Under 
the NYCHRL

Another area where the NYCHRL’s scope is limited 
can be seen in cases involving the doctrine of collateral 
estoppel as it relates to retaliation claims raised under 
federal, state and city laws, some of which are initially 
ruled on in a New York federal court, and the remainder 
of which are subsequently asserted in a New York state 
court case. 
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by providing that “an unlawful employment practice is 
established when the complaining party demonstrates 
that race, color, religion, sex, or national origin was a 
motivating factor for any employment practice, even 
though other factors also motivated the practice.” How-
ever, the Act also added 42 U.S.C. § 2000e-5(g)(2), which 
makes clear that an employer’s proof that “it would have 
taken the same action in the absence of the impermissible 
motivating factor” does not relieve the employer of liabil-
ity under Title VII, but does limit the plaintiff’s relief to 
declaratory and injunctive relief and attorneys’ fees and 
costs, and prohibits awarding other Title VII remedies, 
such as damages and reinstatement.

“Most of [the Supreme Court] decisions 
[in the last few years] were surprisingly 
plaintiff-favorable and underscored 
the importance of the anti-retaliation 
provisions in combatting employment 
discrimination. That trend appears to 
have come to a halt with the Court’s 
2013 decision in…Nassar.”

In Gross, the Court held that a mixed motive jury 
instruction would never be proper in an ADEA case 
because a plaintiff is required to “prove, by a preponder-
ance of the evidence, that age was the ‘but-for’ cause of 
the challenged adverse employment action.”11 The Court 
reasoned that the 1991 Act, which amended Title VII in 
regard to mixed-motive claims, did not similarly amend 
the ADEA, so the “motivating factor” standard set forth 
in the 1991 Act did not apply. The majority rejected the 
contention that ADEA mixed-motive claims should there-
fore be governed by the Court’s pre-1991 Act analysis in 
Price Waterhouse. The opinion noted that it was not clear 
that the Court would have used the same approach were 
it considering mixed-motive cases in the fi rst instance 
and that the Price Waterhouse burden-shifting framework 
had proven “diffi cult to apply.”12 Instead, the Court 
looked to the dictionary for the meaning of “because of” 
in the statute’s prohibition of discrimination because of a 
person’s age, fi nding the phrase to mean “by reason of” 
or “on account of.”13 Accordingly, the Court concluded, 
a plaintiff suing under the ADEA must prove that age 
was the “but-for” cause of the action and the burden of 
persuasion never shifted “to the employer to show that 
it would have taken the action regardless of age, even 
when a plaintiff has produced some evidence that age 
was one motivating factor in that decision.”14

In the last few years, the Supreme Court has is-
sued several signifi cant decisions about crucial issues 
regarding retaliation claims under the antidiscrimina-
tion statutes.1 Most of these decisions were surprisingly 
plaintiff-favorable and underscored the importance of 
the anti-retaliation provisions in combatting employment 
discrimination. That trend appears to have come to a 
halt with the Court’s 2013 decision in University of Texas 
Southwestern Medical Center v. Nassar.2 The decision is 
noteworthy because of the expressed concern about both 
the increase in retaliation claims fi led with the Equal Em-
ployment Opportunity Commission (EEOC) over the last 
fi fteen years and the potential future increase in “frivo-
lous” claims that might withstand summary judgment if 
the Court were to reach a different result.3 

Nassar
In Nassar, the Court addressed the standard of proof 

in so-called “mixed-motive” retaliation claims under Title 
VII of the Civil Rights Act of 1964.4 In a mixed-motive 
case, there is evidence that the employer was motivated 
to take the challenged adverse action by both permissible 
and impermissible factors. The Court held that a plaintiff 
must prove that the impermissible factor, i.e., retalia-
tion for protected activity, was the “but-for” cause of the 
employer’s action, not merely a “motivating factor.” The 
Court arrived at its conclusions using a similar analysis 
it had applied in determining that but-for causation was 
required in claims under the Age Discrimination in Em-
ployment Act (ADEA)5 in Gross v. FBL Financial Services, 
Inc.6 That analysis was based on the history of mixed 
motive claims, described briefl y here.

The Supreme Court fi rst addressed the question 
of mixed motive claims under the antidiscrimination 
statutes more than two decades ago in Price Waterhouse 
v. Hopkins,7 in which, as explained in the Nassar decision, 
six Justices agreed that the plaintiff could prevail on her 
claim of gender discrimination if she could show that 
gender “was a ‘motivating’ or ‘substantial’ factor in the 
employer’s decision.”8 The Court also held that if the 
plaintiff could show that the prohibited characteristic was 
a motivating or substantial factor, the burden would shift 
to the employer, “which could escape liability if it could 
prove that it would have taken the same employment 
action in the absence of all discriminatory animus.”9 
The Civil Rights Act of 1991 (the “1991 Act”)10 made a 
number of changes to the antidiscrimination statutes, 
including two relevant to mixed motive claims under 
Title VII. The Act added 42 U.S.C. § 2000e-2(m) to Title 
VII, and adopted the Price Waterhouse causation standard 

Nassar: A Shift in the Supreme Court’s View of 
Retaliation Claims?
By Sandra J. Mullings
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a rather sophisticated knowledge of antidiscrimination 
law, as well as a willingness to litigate on the part of the 
hypothetical employee. The Court also seems to disregard 
its earlier acknowledgment of the extent to which fear of 
retaliation inhibits reporting of discrimination as well as 
the good faith belief standard that will generally be im-
posed in determining whether a plaintiff has engaged in 
protected activity. Whatever the likelihood of the Court’s 
parade of horribles, the view expressed by these obser-
vations is strikingly at odds with the Court’s previous 
expressions about the importance of and impediments to 
retaliation claims. 

The Earlier Retaliation Decisions
Three major Title VII retaliation decisions preceded 

Nassar. Each can be said to differ from Nassar for its 
plaintiff-friendly holding, for the expressed concern about 
the importance of retaliation claims in promoting the 
underlying aims of the antidiscrimination statutes and 
for the failure to draw bright lines, which failure could be 
expected to increase the incidence of claims fi led.

Burlington Northern

The question of what constitutes an adverse action 
suffi cient for a retaliation claim was presented in Burl-
ington Northern & Santa Fe Ry. Co. v. White.27 The Court 
was confronted with at least four different standards 
developed in the lower courts, ranging from the most 
restrictive standard, requiring an “’ultimate employment 
decision,’” such as “’hiring, granting leave, discharging, 
promoting and compensating’”28 to one requiring only 
“’adverse treatment that is based on a retaliatory motive 
and is reasonably likely to deter the charging party or 
others from engaging in protected activity.’”29 Ultimately, 
the Court chose an expansive standard, holding that acts 
constituting retaliation include those “that would have 
been materially adverse to a reasonable employee or job 
applicant,” and are “harmful to the point that they could 
well dissuade a reasonable worker from making or sup-
porting a charge of discrimination.”30 The Court also held 
that actions covered by the anti-retaliation provision of 
Title VII are not limited to employment-related actions.31 
In reaching its conclusions, the Court observed that in-
terpreting the statute to provide broad protection against 
retaliation was necessary to accomplish the statute’s pri-
mary objective of preventing employment discrimination 
on the basis of prohibited characteristics.32 

Although Burlington purports to offer an objective 
standard, the Court stated that the standard was phrased 
in general terms because the “signifi cance of any given 
act of retaliation will often depend upon the particular 
circumstances. Context matters.”33 The Court noted, for 
instance, that job changes, such as schedule changes, may 
have different effects on different workers (e.g., a young 
mother with school age children). Thus the action is to 
be judged from “the perspective of a reasonable person 

The Court applied similar reasoning in Nassar. The 
opinion fi rst drew a distinction between “status-based 
discrimination,” i.e., discrimination based on race, color, 
religion, sex or national origin, and discrimination 
constituting employer retaliation.15 Status-based mixed-
motive claims could be proved with something less than 
but-for causation given Price Waterhouse and the 1991 
Act.16 Looking at basic tort law principles of causation, 
the dictionary defi nition of “because of” and the failure 
of the 1991 Act to expressly mention retaliation claims, 
the Court concluded that a plaintiff alleging retaliation 
under Title VII was required to prove but-for causation. 
As in Gross, the Court again rejected the argument that 
the Court’s pre-1991 Act Price Waterhouse analysis should 
apply. The Court asserted that the Price Waterhouse frame-
work had been “displaced” by the 1991 Act provisions 
and that, in any event, applying that standard would be 
inconsistent with the Gross reading of “because of.”17 

In deciding Nassar, the Court was not resolving a 
post-Gross Circuit split on the application of Gross to 
Title VII mixed-motive retaliation claims18 and, indeed, 
no lower court cases were cited or discussed. However, 
as the petitioner pointed out, there was disagreement 
about the reach of Gross to antidiscrimination claims 
generally, and as to the continued viability of the Price 
Waterhouse analysis.19 Viewed in that light, it may be that 
Nassar was simply the vehicle that allowed the Court to 
make a defi nitive ruling about mixed-motive analysis. 
Read with Gross, the decision leaves little room to argue 
for the application of a mixed motive standard for any 
of the various antidiscrimination provisions that contain 
“because” language. These include the retaliation provi-
sion of the ADEA20 and the substantive and retaliation 
provision of the Americans with Disabilities Act (ADA).21 
If putting the mixed-motive issue to rest was the Court’s 
aim, the fact that Nassar was a retaliation case may have 
been irrelevant. 

However, the Court seemed to take pains to note that 
“the proper interpretation and implementation [of Title 
VII’s retaliation provision] and its causation standard 
have central importance to the fair and responsible al-
location of resources in the judicial and litigation sys-
tems.”22 In particular, the Court noted that the number of 
retaliation claims fi led with the EEOC had doubled be-
tween 1997 and 2012.23 The Court also stated that adopt-
ing a motivating factor standard could lead to an increase 
in frivolous retaliation claims.24 A lessened causation 
standard, the Court cautioned, “would make it far more 
diffi cult to dismiss dubious claims at the summary judg-
ment stage” and would thus impose fi nancial and reputa-
tional costs on an employer that had not discriminated.25 
The Court described a scenario in which an employee 
who knows she is about to be the subject of an adverse 
employment action makes a knowingly unfounded 
charge of discrimination and then makes a charge of 
retaliation when the adverse action occurs.26 That hypo-
thetical seems to assume a high level of prescience and 
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the other side was that it was necessary to go beyond the 
plain language of the anti-retaliation provision because 
allowing third party retaliation would allow an employer 
to accomplish indirectly what it could not do directly, and 
thus would be in confl ict with the protective purpose of 
the statute, generally, and of the anti-retaliation provision 
in particular.43

The Supreme Court’s opinion in Thompson ignores 
the “plain language versus plain purpose” debate and, 
indeed, does not cite a single lower court case dealing 
with third party retaliation, other than passing references 
to the decisions below in Thompson. Instead, the Court 
adopted an analysis, fi rst fully developed in dissents to 
the Sixth Circuit’s en banc decision,44 and used by Thomp-
son to frame the questions in the petition for certiorari. In 
the Court’s words, the questions presented were “First, 
did NAS’s fi ring of Thompson constitute unlawful retalia-
tion? And second, if it did, does Title VII grant Thompson 
a cause of action?”45 With the questions thus framed, the 
Court easily concluded that fi ring Thompson, who had 
not engaged in protected activity, was prohibited retali-
ation against his fi ancée, who had fi led a claim of gender 
discrimination, under the Burlington test. The Court 
found it “obvious that a reasonable worker might be dis-
suaded from engaging in protected activity if she knew 
that her fi ancé would be fi red.”46 

The Court looked to § 706 (f)(1) of Title VII, which al-
lows a civil action to be brought “by the person claiming 
to be aggrieved”47 and to its interpretation of the term a 
person “adversely affected or aggrieved” under the Ad-
ministrative Procedure Act, and concluded that a person 
aggrieved under Title VII is one who is “within the zone 
of interests” protected under Title VII.48 Since the purpose 
of Title VII is “to protect employees from their employers’ 
unlawful actions” and Thompson was an employee and 
was not simply “an accidental victim” of the alleged re-
taliation, the Court concluded that Thompson was within 
the zone of interests protected under Title VII, and thus 
was aggrieved and had standing to sue.49

As the Court acknowledged, the opinion makes no ef-
fort to defi ne the type of relationship that would support 
a claim of third party retaliation, despite the argument 
that an employer would be at risk “any time it fi res any 
employee who happens to have a connection to a differ-
ent employee.”50 Thompson also does not identify the type 
of action against a third party that would be suffi ciently 
adverse. Thus the opinion left open signifi cant questions 
to be answered in future cases.

Will Nassar Stem the Tide?
Nassar, then, stands out as being the fi rst decision 

of the Roberts Court and the fi rst since 2005 to explicitly 
consider the effect of the Court’s decisions on increases 
in retaliation claims. Indeed, earlier cases considered 
the impediments posed by the fear of retaliation and the 

in the plaintiff’s position,”34 a standard that suggests the 
importance of a fact sensitive case-by-case determination.

Crawford

Prior to Crawford v. Metro. Gov’t. of Nashville and Da-
vidson County, Tenn.,35 Most retaliation claims involving 
participation in an employer’s internal investigation had 
been analyzed under the “participation” clause of the 
anti-retaliation statutes. Such claims were usually denied 
on the reasoning that the participation clause refers to 
proceedings under the statute, and that internal investi-
gations preceding the fi ling of charges, which starts the 
process under the statute, were not such proceedings.36 
Because the Supreme Court found that Crawford’s 
conduct amounted to opposition under the opposition 
clause, it declined to reach the participation clause ques-
tion and that issue remains open.

The Court expressly rejected the Sixth Circuit’s view 
that the opposition clause requires “’active, consistent’” 
activities, noting that even inaction could constitute 
opposition. The Court described as “freakish” a rule 
that would protect an employee who, on her own initia-
tive, reported illegal conduct, but would not protect an 
employee, such as Crawford, who reported the same 
conduct in response to an employer’s questions.37 In 
determining that employees in Crawford’s position 
were protected against retaliation, the Court specifi cally 
noted that “’[f]ear of retaliation is the leading reason why 
people stay silent instead of voicing their concerns about 
bias and discrimination.’”38

Thompson

Perhaps the most surprising decision was that in 
Thompson v. North American Stainless, LP,39 in which the 
Court held that Title VII permitted a pure third party 
retaliation claim, i.e., a claim by an individual who did 
not himself engage in protected activity, but alleged that 
he suffered adverse action as retaliation for the protected 
activity of someone else. The fi rst surprise was that the 
Court granted certiorari, given that there was no Circuit 
split40 and that the United States had submitted a brief 
arguing that although the decision was incorrect, a grant 
of certiorari was not warranted.41 

The second surprise was the analysis applied. Prior 
to the Court’s decision in Thompson, the debate had been 
between the “plain language” of the anti-retaliation pro-
visions versus the “plain purpose” of the antidiscrimi-
nation statutes. That is, the anti-retaliation provisions 
generally forbid discrimination against an employee or 
applicant “because he has opposed any practice made un-
lawful by this subchapter or because he has made a charge, 
testifi ed, assisted or participated in an investigation, 
proceeding, or hearing under this subchapter” (emphasis 
added),42 suggesting that the person retaliated against 
must be the person who engaged in the protected activity 
and that only that person has a claim. The argument on 
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lication, Nassar was cited in more than 240 cases, more 
than 40 of those in the Second Circuit. However, looking 
at some of those cases within the Second Circuit, it is not 
clear the extent to which the heightened standard leads 
to a different outcome in particular cases. For instance, in 
a few cases, summary judgment was denied because the 
plaintiff had suffi cient evidence from which a jury could 
conclude that the employer’s proffered reason was pre-
textual.67 In others, summary judgment has been denied 
on grounds other than causation, for instance, because 
the plaintiff could not show a materially adverse action.68 
Interestingly, in a few cases the court has considered the 
evidence under both standards and concluded that the 
result would be the same.69

Cases that were already “in the system” when Nas-
sar was decided will not give a full picture of how the 
decision will affect the number of retaliation claims that 
will be fi led in the future. Some time will be required for 
the opinion to percolate further into the decisions and, 
ultimately, to affect how attorneys for potential plain-
tiffs assess the likelihood of success and, therefore, what 
claims will be fi led.
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exception that teams are allowed to resign their own free 
agents for an eighth year.15 Under a similar system, the 
NBA frequently sees “sign-and-trade” deals, where a 
player will resign with his current team for the extended 
term and be traded immediately to another team under a 
previously negotiated deal.16 The ability of teams to offer 
their players an additional year of contract security, just 
like the equalization payment from McCourt, likely sup-
presses player salaries by making it harder for new teams 
to compete for their services.17

The eight-year maximum contract length may affect 
NHL negotiations in another way: by acting as a magnet 
attracting contracts up to the eight-year limit.18 In this 
vein, shortly after the new contract length limit began, 
the Anaheim Ducks signed their two star players, Ryan 
Getzlaf and Corey Perry, to lucrative eight-year deals.19 

These contracts raise an interesting issue of California 
state law. California Labor Code section 2855 places a 
seven-year limit on personal services contracts.20 Section 
2855 has been applied regularly in the entertainment 
industry, but it has never been applied to an employee 
working under a collective bargaining agreement.21

The combination of three factors suggest that the ap-
plication of section 2855 to unionized employees may be 
decided in the NHL. First, NHL players are signing lon-
ger contracts in the salary cap era. Second, NHL players 
are reaching free agency at a younger age. Third, league 
revenues continue to rise steadily, suggesting that under 
the salary cap system, player salaries are also likely to 
continue to rise.22 These factors make it more likely that 
a player will enter the eighth year of his contract and 
fi nd his salary is lower than his fair market value. With 
three teams in California, the application of section 2855 
to NHL contracts would be signifi cant problem for the 
NHL.

This article will evaluate the potential result if an 
NHL player chose to challenge his contract in a declarato-
ry judgment action in a California state court. Part I will 
briefl y describe the history of the reserve clause in sports 
and the NHL’s current free agency system. Part II will 
consider the prima facie application of section 2855 to 
NHL players as a matter of California state law. Finally, 
Part III will consider the application of federal preemp-
tion doctrine to section 2855 as a defense to a potential 
player challenge. Ultimately, this article argues that sec-
tion 2855 applies to all California NHL players who have 
been under contract or restrictive rights clauses for seven 

In 1978, twenty-one-year-old rookie Dale McCourt 
fi nished his fi rst National Hockey League (NHL) season 
as the leading scorer of the Detroit Red Wings.1 That 
summer, the Red Wings made a big splash signing all-
star goaltender Rogie Vachon away from the Los Angeles 
Kings.2 Under the 1970s version of NHL free agency, 
however, the Kings were entitled to an “equalization pay-
ment” for the loss of Vachon’s services.3 A neutral arbiter 
awarded McCourt’s contract to the Kings.4 Rather than 
accept his fate, McCourt sued, alleging that the equaliza-
tion payment restricted trade in violation of federal anti-
trust laws.5 After receiving an injunction preventing his 
assignment from the district court, the Sixth Circuit Court 
of Appeals rejected McCourt’s claim. The court found 
that the equalization payment was exempt from antitrust 
scrutiny as part of a good-faith, arm’s-length collective 
bargaining agreement.6

The equalization payment involved in McCourt was 
part of a long history of restrictive player rights clauses 
used by professional sports leagues. By requiring a 
prospective team to pay not only the player’s salary but 
also a penalty to the player’s former team, the equaliza-
tion payment suppressed a player’s value on the open 
market.7 On the other hand, by giving a player’s existing 
team a competitive advantage for that player’s services, 
the equalization payment fosters team continuity, which 
is an advantage for fans and fellow teammates.8 Despite 
McCourt’s loss in court, the NHL’s rules governing 
players’ rights have become much less restrictive in the 
intervening thirty-fi ve years.

Following two contentious lockouts and the cancel-
lation of the 2004-05 season, the NHL fi nancial land-
scape has drastically changed over the past ten years. In 
2004-05, the NHL insisted on pro-owner cost assurances 
including a hard salary cap and limited rookie salaries.9 

In return, the NHLPA fought for liberalization of free 
agency for veteran players.10 Prior to 2004, players could 
not reach unrestricted free agency until the age of thirty-
one.11 Under the new rules, players could generally reach 
unrestricted free agency by twenty-seven, with some 
players qualifying as early as age twenty-fi ve.12

As might be expected, the limitation on teams’ abil-
ity to compete for players by raising salaries resulted in 
increased competition on contract length.13 When the 
owners locked out the players again in 2012-13, they 
sought to set a maximum contract length.14 Ultimately, 
the sides agreed on a seven-year contract limit, with the 

California Labor Code § 2855 and Sports:
Can Federal Labor Preemption Uphold the Enforceability 
of NHL Contracts for California Teams?
By Grant Goeckner-Zoeller



34 NYSBA  Labor and Employment Law Journal  |  Winter 2014  |  Vol. 39  |  No. 1        

competition ignited a fl urry of antitrust litigation impli-
cating the reserve clause.42 New leagues created competi-
tors willing to support a players’ challenge to the existing 
reserve system.43 The standard provision allowing a team 
option to extend a player’s contract for one year was a 
common target of antitrust challenge. The early decisions, 
however, were often inconsistent.44

This string of inconsistent individual player chal-
lenges ended with Philadelphia World Hockey Club, Inc. 
v. Philadelphia Hockey Club, Inc.45 Because of the NHL’s 
control over player development leagues, the NHL sys-
tem was particularly susceptible to antitrust challenge. 
College players who had avoided NHL developmental 
leagues were an insuffi cient source of players for the 
upstart World Hockey Association (WHA).46 During the 
WHA’s fi rst season, over 200 of its 345 players were sub-
ject to reserve clauses from their prior year’s contract.47 

Following a number of successful individual challenges,48 

the WHA sought an injunction to prevent enforcement 
of these reserve clauses league-wide.49 The court found 
that the NHL’s reserve clause and minor league affi liation 
agreements violated section 2 of the Sherman Act pro-
hibiting monopolization.50 The court granted the WHL’s 
injunction preventing the NHL from “prosecuting, com-
mencing, or threatening to commence” any suit to enforce 
the reserve clause.51

While Philadelphia Hockey did not erase the reserve 
clause from NHL contracts, it did temporarily prevent 
the clause’s enforcement against players leaving for the 
WHL. While the one-year option remained in force within 
the NHL, the availability of the WHL drastically changed 
the bargaining power of players negotiating their salary 
for that option season. Sensing the turning tide, the NHL 
removed the perpetual team option from the standard 
players’ contract in 1974, becoming the fi rst major sports 
league to accept player free agency.52 Shortly thereafter, 
football, basketball and baseball players made similar 
successful challenges, opening the door to the beginning 
of the free agency era.53

B. The NHL’s Current Player Restraint System

The NHL’s modern player restraint system is substan-
tially less restrictive than the old reserve system. From 
a bird’s eye view, a player is fi rst subject to restriction 
through the NHL’s annual amateur draft. Once signed 
to a contract, a player will go through three phrases with 
different levels of contractual freedom. Each player’s fi rst 
contract, called an entry-level contract, is strictly limited 
in length and salary. The second phase is restricted free 
agency, where the player has a limited ability to negoti-
ate with other teams. The fi nal phase, unrestricted free 
agency, allows a player to negotiate with any team with-
out restriction. The analysis of section 2855 will require a 
brief explanation of each of these phases.

full seasons. Further, the current reach of federal labor 
preemption doctrine would only affect a small number of 
these players.

Part I

A. The Beginnings of Player Restraint:
The Reserve Clause

All modern player restraint mechanisms in the major 
American sports developed from the original reserve 
clause in bcaseball.23 The reserve clause began in 1879 
as a secret agreement between the eight owners of the 
National League permitting each exclusive negotiation 
rights to fi ve of their current players.24 Prior to this agree-
ment, players changed teams frequently, sometimes in 
the middle of the season.25 The primary purpose of this 
agreement was to control costs by restricting salary com-
petition for star players.26 Eventually, this secret agree-
ment spread to the American Association and expanded 
to cover a team’s full complement of players.27 By 1890, 
the owners had negotiated with the National Brother-
hood of Professional Players to include the reserve clause 
in the national player agreement.28

By 1914, the reserve clause had grown more compre-
hensive.29 Each team listed a number of players to whom 
they were given exclusive rights and with whom other 
teams were prohibited from tampering.30 The national 
player agreement also included a team option to renew 
the player’s contract for an additional year, with the team 
having fi nal authority to set the player’s salary for that 
option year.31 In addition, the implementation of an ama-
teur draft allowed teams to acquire exclusive rights to a 
player prior to his signing a contract of any kind.32

Despite periodic challenge, the reserve clause in base-
ball survived, largely in this form, for ninety-six years.33 

Despite a growth of antitrust challenges to restrictive 
practices in sports during the 1960s, Major League 
Baseball was insulated by an exemption from federal 
antitrust laws.34 Yet, the Court strictly limited this rule to 
baseball,35 setting the stage for the erosion of the reserve 
clause era in the other major sports leagues.36 The Nation-
al Football League (NFL) adopted a reserve clause similar 
to that in baseball in 1921.37 The precursors to the Na-
tional Hockey League (NHL) and the National Basketball 
Association (NBA) adopted similar practices in the 1920s 
and 1930s, before formal adoption with the creation of 
the modern-day leagues.38 As adopted into the standard 
players’ contract in 1952, the NHL’s unique development 
system made its reserve system even more restrictive on 
player movement than other leagues.39 Rather than draft-
ing college players like the NFL and NBA, the NHL spon-
sored amateur and junior hockey programs, giving NHL 
teams the exclusive rights to promising local teenagers.40

In the 1960s, the NHL, NBA, and NFL all faced new 
leagues looking to compete for their players.41 This new 



NYSBA  Labor and Employment Law Journal  |  Winter 2014  |  Vol. 39  |  No. 1 35    

player is completely subject to the business decision of 
his former team.70 Even the form of free agency in Mc-
Court, which required the Red Wings to forfeit their top 
scorer as compensation, did not give the Kings the right 
to keep free agent Rogie Vachon.71 For a free agent who 
cares less about absolute salary and more about mov-
ing to a new team, this rule is exceptionally restrictive.72 

Since the 2004-05 lockout, seven of the eight offer sheets 
signed by restricted free agents have been matched by the 
player’s former team.73 It seems that current star players 
are too valuable for teams to lose through restricted free 
agency, even for the promise of future draft picks. Yet, the 
willingness of teams to match an offer is likely further 
suppressing competition for restrictive free agents. Most 
teams assume the player’s former team will match their 
offer, making the negotiation period a waste of time.74 

The process is also fraught with the possibility of collu-
sion between general managers to disincentivize salary 
escalation.75

The NHL’s current free agency system provides for 
very restrictive rules on young player’s contract rights. 
However, the availability of unrestricted free agency 
as early as age twenty-fi ve is a dramatic move toward 
increased player salary and player movement since the 
McCourt decision.

Part II
California Labor Code section 2855 (a) provides:

[A] contract to render personal service…
may not be enforced against the em-
ployee beyond seven years from the 
commencement of service under it…
[but i]f the employee voluntarily con-
tinues to serve under it beyond that 
time, the contract may be referred to as 
affording a presumptive measure of the 
compensation.76

In 1872, the California Legislature passed the original 
form of this law as Civil Code section 1980, then limiting 
personal services contracts to two years.77 Working condi-
tions in California following the civil war were harsh and 
oppressive.78 The two-year limitation developed from 
concerns about involuntary servitude resulting from 
unconscionable and unending employment agreements.79 

The adoption of section 1980 refl ected a legislative public 
policy decision that concern for public health and welfare 
overrode the freedom of contract.80 The term allowed 
in section 1980 extended to fi ve years in 1919 and seven 
years in 1931, before becoming section 2855 of Califor-
nia’s fi rst Labor Code in 1937.81

In 1944, section 2855 became a powerful tool for ac-
tors to fi ght the oppressive studio system in Hollywood.82 

The NHL entry draft occurs every year in June and 
consists of seven rounds in which each team may select 
one eligible player.54 Eligible players are generally junior 
or college players between the ages of eighteen and 
twenty who have not been selected in a previous draft.55 

Drafted players are placed on a team’s reserve list where 
the team has exclusive negotiation rights with that player 
for one to fi ve years, depending on a variety of factors.56 

Beginning with the 1995 collective bargaining agree-
ment, entry-level contracts have had very specifi c limits 
on their term and compensation.57 This rule represents a 
policy agreement between the NHL and NHLPA that the 
majority of compensation should go to proven veteran 
players, rather than to prospects based on potential. 
Despite some problems with excessive bonuses during 
the 1995 CBA, the current entry-level contracts have 
been very successful at controlling rookie player costs.58 

Entry-level contracts are limited to a salary and signing 
bonus equal to roughly one million dollars plus limited 
performance bonuses.59 For an idea of the true maximum 
salary under an entry-level contract, Sidney Crosby was 
the NHL leading scorer and Most Valuable Player in his 
second season of 2006-07.60 He received $3,700,000 for 
each of the three years of his entry-level contract, and 
received a considerable raise to an average of $8,700,000 
dollars per year on his next contract.61

After a player’s entry-level contract expires, they 
become a free agent. There are generally two types of 
free agents: unrestricted free agents and restricted free 
agents.62 All players with seven NHL seasons or who 
are twenty-seven years old when their contract expires 
qualify for unrestricted free agency.63 Unrestricted free 
agents are free to sign with any team, without restriction, 
and their former team retains no right to compensation.64 

All players who are neither subject to entry-level contract 
restrictions, nor qualify for unrestricted free agency, are 
restricted free agents.65

If a restricted free agent’s former team makes a mini-
mum contract offer, called a qualifying offer, the team 
retains the right to “fi rst refusal or draft pick compensa-
tion.”66 Restricted free agents are still free to negotiate 
with any team, but if they agree to a contract with a new 
club, the potential contract is submitted to the player’s 
former team.67 The former team has seven days to either: 
(1) accept the offer itself, thereby creating a binding con-
tract with the player on those same terms, or (2) instead 
accept a package of draft picks from the new team, there-
by fi nalizing the contract between the player and the new 
team.68 The number and quality of draft picks acquired 
depends not on individual negotiation, but on a specifi c 
chart in the collective bargaining agreement depending 
on the salary of the new contract.69

Restricted free agency is very limiting on player 
movement. The right to match any offer means that a 
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protections could not be waived by private agreement.102 

California law prevents individuals from waiving the pro-
tections of laws passed for the public benefi t.103 The court 
found section 2855’s one-sided protection of employees 
to be strong evidence of its public policy purpose.104 

The welfare of workers on personal services contracts, 
on which the country depends, is of great interest to the 
community.105 As an employee becomes more skilled and 
experienced, he should have the ability to “employ his 
abilities to the best advantage and for the highest obtain-
able compensation.”106 Moreover, the court noted that 
a contrary rule would be unworkable.107 Any employee 
who signs a contract for longer than seven years could be 
said to have waived the right to leave the contract after 
seven years.108 The court concluded, “[i]t could scarcely 
have been the intentions of the Legislature to protect 
employees from the consequences of their improvident 
contracts and still leave them free to throw away the ben-
efi ts conferred upon them.”109

Following the De Haviland decision, the growth of the 
entertainment unions110 and an antitrust suit against the 
studios, the old studio system broke up and stars began 
signing lucrative movie deals.111 Because stars could be-
come free agents after they became famous, actors began 
negotiating for percentages of movie profi ts and salaries 
soared.112

Recently, the focus of section 2855 has shifted to the 
music industry. Today’s record companies resemble the 
old movie studios in many ways, with only a few pow-
erful record companies and the use of long restrictive 
contracts.113 Recording artists began challenging indus-
try standard contracts that required the production of a 
number of records that could never be completed in seven 
years.114 As an early response to these suits, record labels 
offered to renegotiate contracts in exchange for larger 
cash advances rather than risk losing an act outright.115 In 
addition, labels would structure these renegotiations to 
give the impression, questionable in reality, that the new 
contract restarted the seven-year clock or was governed 
by New York law despite being signed in California.116

In 1985, the Recording Industry Association of 
America began lobbying the California legislature for 
an amendment covering record contracts.117 The RIAA 
claimed that the record company’s investment in an 
artist could not reasonably be expected to pay off until 
the fourth record.118 If artists could break a contract after 
seven years without delivering the promised number 
of records, the music industry’s fi nancial model would 
become unsound.119 In response to the RIAA’s complaints, 
the California legislature passed section 2855 (b), limiting 
the applicability of the seven-year limit to musicians.120 

Section 2855 (b) continues to be a volatile subject, with 
musicians attempting both to challenge the statute in 
court and petition the legislature for relief.121

In the seminal case of De Haviland v. Warner Brothers 
Pictures, Inc., actress Olivia De Havilland83 challenged 
her contract with the Warner Brothers studio (Warner).84 

De Havilland signed a one-year contract with Warner 
in 1936.85 De Havilland’s contract contained two clauses 
then standard to the movie industry, an option clause and 
a suspension clause. The option clause gave Warner the 
right to extend De Havilland’s contract for an additional 
six years in one year increments.86 The suspension clause 
allowed Warner to suspend De Havilland if she should 
“fail, refuse, or neglect to perform her services to the full 
limit of her ability and as instructed by the producer.”87 

During the time of her suspension, De Havilland would 
not be paid, and her contract would be extended for the 
term of the suspension.88 These clauses together gave the 
studio complete control over De Havilland’s career until 
she agreed to perform seven years’ worth of movies that 
they chose for her.89

While De Havilland’s contract could be considered 
pro-studio, it was not illegal on its face. In fact, De Havil-
land’s contract was approved by the California Superior 
Court because she was a minor when she entered into 
it.90 Even under the suspension clause, Warner could not 
arbitrarily extend De Havilland’s contract beyond seven 
years; only she could invoke the suspension clause by re-
fusing to work.91 Ultimately, De Havilland began refusing 
roles she felt were beneath her after her starring role in 
Gone With the Wind.92 Warner suspended her for a total of 
twenty-fi ve weeks over the course of the contract.93 Seven 
calendar years after she began service under the contract, 
De Havilland sued to invalidate the remaining twenty-
fi ve extension weeks as a violation of section 2855.94

The California Appellate Court agreed with De 
Havilland, offering a very pro-employee interpretation 
of section 2855 that remains the defi nitive interpretation 
of the statute today.95 The fi rst major issue was whether 
section 2855 limited the term of actual service or a term 
of simple calendar years.96 Warner argued for the actual 
service interpretation from the ambiguous wording of the 
1931 amendment of the original section 1980.97 However, 
the court denied this argument. The original section 
1980 was clearly measured in calendar years.98 To accept 
Warner’s interpretation would have required adding the 
clause “actual service” to “beyond seven years from the 
commencement of service under it.”99 The court noted 
the legislature failed to add the clause “actual service,” 
and refused to infer a major policy change into the statute 
without a more clear statement from the legislature.100

The second issue was whether section 2855’s protec-
tions could be waived by the employee. Warner argued 
that De Havilland’s contract only extended beyond seven 
years because she refused to work, asserting that she 
should be estopped from now challenging the suspen-
sion clause that she herself invoked.101 The court also 
rejected this contention, fi nding section 2855’s employee 
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free to seek his “best advantage and [] highest obtainable 
compensation.130 On the other hand, an unforgiving stan-
dard might prevent an employee and employer entering 
into a mutually advantageous extension because the em-
ployer could not guarantee the employee would choose 
to perform after seven years. When a performer intends 
to renegotiate his contract to refl ect his market value, 
often the only give-back the performer has is more service 
time.131 For example, a long term deal might have been in 
both Doughty’s and the Kings’ best interests, because the 
Kings were willing to pay a premium to sign a star to a 
long term deal. If the Kings thought that Doughty could 
leave after four years and upset their team balance, they 
might have offered less money for those four years.

The proper treatment of midterm contract extension 
under section 2855 is unsettled. In Manchester v. Arista 
Records, Inc., Melissa Manchester sued to terminate her 
record contract in 1980.132 Manchester signed her fi rst 
contract in 1973 and her second contract in 1976.133 She 
argued that the two contracts should be treated as a 
single employment for the purpose of section 2855.134 

The court rejected this argument, fi nding it too restrictive 
on the employment relationship.135 A per-se rule treating 
any contract extension under the same seven-year limit 
would prevent the employer and employee from entering 
a new benefi cial agreement until all obligations of the fi rst 
agreement were completed.136 Instead, the court applied 
an individual analysis, based on an examination of the 
policy behind section 2855.137

If a contract extension was intended to circumvent 
section 2855, it would be treated as one contract with 
the original.138 If, instead, the new contract was a new 
bargain, completed toward the end of the fi rst contract, 
it would be treated a new contract under section 2855.139 

The court found Manchester’s second contract was a 
new bargain because it contained a number of different 
conditions, it was supported by different consideration, 
and it was signed after partial performance of the original 
contract.

A second interpretation of the midterm extension 
comes from De La Hoya v. Top Rank, Inc.140 Boxer Oscar 
De La Hoya signed an initial fi ve-year contract in 1992, 
which was extended by a variety of additional contracts 
until at least 2003.141 These extensions were periodically 
signed to coincide with separate contracts between Top 
Rank and pay-per-view television provider HBO.142 De 
La Hoya also received improved terms over the life of the 
contractual relationship.143 Thus, the extensions signed 
by De La Hoya were signed after partial performance, for 
improved compensation, and signed in order to facilitate 
a related contract that benefi ted both De La Hoya and Top 
Rank. Under Manchester, these extensions would likely 
have been independent contracts, making section 2855 
inapplicable.

Largely ignored in the controversy over section 
2855 (b) is the potential application of section 2855 (a) to 
professional sports. The NHL player rights system also 
shares many of the attributes of the old movie studio 
system. Young players become property of teams at a 
very young age through the use of the amateur player 
draft. Drafted players are not only limited in bargaining 
power as young unproven players, but they also can only 
negotiate with one team and only up to predetermined 
entry-level salary limits. The restricted free agent sys-
tem is similar to the option clause in De Haviland, where 
a player cannot change teams unless his former team 
agrees not to match his contract offer. The prima facie ap-
plication of section 2855 to NHL players under California 
law will be considered further in this section. The distinc-
tion between the studio system and the NHL free agent 
system, namely the preemptive power of federal labor 
statutes, will be discussed further in Part III.

The application of section 2855 to eight-year NHL 
contracts is uncomplicated. The NHL standard play-
ers’ contract is a personal services contract under Cali-
fornia law.122 There is nothing about the sports context 
that precludes application of the seven-year limit.123 An 
eight-year contract violates the seven-year limit of section 
2855 on its face. That said, an NHL contract that purports 
to extend beyond seven years would nonetheless be 
enforceable through the seventh year.124 Thus, when chal-
lenging an eight-year contracts, section 2855 applies but 
would only be available to invalidate the fi nal season.125

The application of section 2855 becomes more am-
biguous when applied to players who have never expe-
rienced unrestricted free agency. These players fall into 
two categories, though they are similar in many respects: 
(1) players who have resigned multiple contracts while 
never reaching any type of free agency, and (2) players 
who have been under contract or limited by restricted 
free agency for at least seven years. For example, Drew 
Doughty typifi es the second group of players. Doughty 
was drafted by the Los Angeles Kings second overall 
in the 2008 amateur draft and began playing with the 
Kings immediately.126 Doughty was named to the NHL 
All-Rookie team his fi rst season and was a fi nalist for the 
league’s best defenseman award in his second season.127 

Following the end of his third season, Doughty and the 
Kings could not reach a deal. The Kings wanted to pay 
Doughty like a young player with no other options; 
Doughty wanted to be paid like a star player.128 After 
missing much of training camp, Doughty signed an 
eight-year, fi fty-six million dollar contract.129

The question is, when Doughty completes the fourth 
season of his new contract in June 2015, could he chal-
lenge his contract under section 2855? On one hand, 
Doughty has never been completely free from his con-
tractual relationship with the Kings. In De Haviland, the 
court suggested section 2855 requires an employee to be 
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For players like Drew Doughty, who became a re-
stricted free agent before resigning with the same team, 
the result is less clear. The analysis depends on an evalua-
tion of the restraint created by NHL restricted free agency. 
In one respect, players are free to negotiate with other 
teams to determine their fair market value. On the other 
hand, players are not truly in the market because compet-
ing teams know that the player will either be reclaimed 
by his former team, or force the new team to pay an 
additional price in future draft picks. A free agent subject 
to some draft pick equalization may be suffi ciently free 
to restart the seven years under De Haviland, especially 
with concerns about the function of a professional sports 
league. However, the ability of a player’s former team to 
match any free agent offer from a competing team creates 
such a chilling effect that NHL restricted free agency can 
not satisfy De La Hoya.152

While the law is still unsettled, the De La Hoya inter-
pretation of midterm contracts extensions better effectu-
ates the policy behind section 2855, as announced in De 
Haviland. Applying this interpretation, NHL players who 
have been under contract with California teams for seven 
years without a period of unrestricted free agency meet 
the prima facie case to have their contracts invalidated 
under section 2855. The next Part considers the applica-
tion of federal labor preemption to this analysis.

Part III
The most likely defense for the three California teams 

to section 2855 actions is the governance of the employ-
ment relationship by federal labor law. Section 2855’s 
seven-year limit has never been applied to a unionized 
employee. Yet, section 2855 cannot be inapplicable just be-
cause the employee joined a labor union, because section 
2855 is a non-waivable right.153 The Supremacy Clause of 
the U.S. Constitution allows Congress to preempt state 
law.154 In this area, there are two federal statutes that 
could potentially be used to preempt state employment 
protections.

A. National Labor Relations Act

The National Labor Relations Act (NLRA) is silent 
on preemption, but the Supreme Court broadly inter-
preted NLRA preemption to cover two areas.155 In San 
Diego Building Trades Council v. Garmon, a California court 
enjoined a union from peacefully picketing a business 
urging its employees to unionize.156 The California courts 
accepted jurisdiction after the National Labor Relations 
Board (NLRB) refused.157 The Supreme Court reversed, 
holding that the breadth of regulatory power entrusted to 
the NLRB by Congress must be left to the NLRB, even if 
the Board does not pursue charges.158 The resulting Gar-
mon preemption doctrine applies to state laws regulating 
conduct that is arguably protected or prohibited by the 
NLRA.159 Garmon preemption applies regardless of the 

Instead, the court adopted a per-se rule where all 
contracts between the same parties are treated as one 
contract for the purpose of section 2855.144 The seven-year 
limit does not restart until “the employee is free from 
any existing contract, able to consider competitive offers 
and able to negotiate for his true value in the market-
place.”145 While the court noted that De La Hoya and Top 
Rank treated their contract as one continuous eight-year 
relationship, it relied more heavily on legislative history 
since Manchester.146 At the same time that the California 
legislature added section 2855 (b), it considered adding 
a section 2855 (c) applying to mid-contract extensions.147 

The proposal would have treated a superseding agree-
ment, entered into by the same parties during an original 
contract, as a new contract for the purpose of section 2855 
(a).148 The court focused on two aspects of the legisla-
tive hearings: (1) the legislators clearly believed the De 
Haviland standard prohibited more than seven years of 
continual service without a break, and (2) the legislature 
did not amend the statute to change that rule.149

Examining these two decisions, the absolute rule 
of De La Hoya is more consistent with section 2855 
policy as described in De Haviland. One of the aims of 
the seven-year limit is to impair an employee’s ability 
to enter permanent and secure employment relation-
ships.150 Under this standard, employees have a right to 
unrestricted free agency in the employment market at 
least once every seven years. Inherent in this right is the 
understanding that superseding contracts signed while 
an employee is still bound to the employer are signed 
under some duress.151 The employer has a power ad-
vantage in the employment relationship that infects the 
midterm negotiation because the employee is not free to 
seek other employment. Moreover, De Haviland broadly 
interprets the non-waivable feature of section 2855. When 
the Manchester court treated the 1976 agreement as a new 
contract, it functionally allowed Manchester to waive her 
right to be a free agent within seven years of the original 
1973 agreement. The Manchester court is certainly right 
that forcing an employer to wait until a complete break in 
service before negotiating a new contract with an em-
ployee is a substantial restriction on the right to contract.

Yet, that restriction was inherent in De Haviland and 
should only be amended, if at all, by the legislature. Ap-
plying De La Hoya to the two sets of NHL players under 
consideration, it is likely that both of their contracts 
would be subject to section 2855. For players who have 
resigned with the same team without ever becoming a 
restricted free agent, their contracts would all be treated 
as a continual employment for section 2855. These play-
ers are in the same situation as De La Hoya, but with the 
added restriction that they often could not have become 
unrestricted free agents had they allowed their original 
contract to expire, making their midterm extension espe-
cially coercive.
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that state regulation of self-help remedies left available by 
Congress would frustrate the policy of the NLRA.176 The 
resulting Machinists’ preemption doctrine prohibits states 
from regulating in the zone of activity that Congress 
meant to be left to the free play of economic forces.177

The prime example of Machinists preemption in-
volves the state regulation of economic weapons such 
as replacement workers and work slowdowns.178 Thus, 
the argument that section 2855 is Machinists preempted 
would rely on the effect of section 2855 on the bargaining 
power between the parties. In one respect, the right to 
contractual freedom is an economic weapon that players 
can use against owners to receive higher contracts. On a 
broader level, the imposition of the seven-year limit to 
NHL restricted free agency would be a major blow to the 
NHL. NHL teams rely on restricted free agency to main-
tain team continuity and suppress player salaries. Thus, 
section 2855 disrupts the “intentional balance” struck by 
Congress in the NLRA system to allow unions and em-
ployers to advance their respective interests.179

This argument is unpersuasive for much the same 
reason as the Garmon argument. As a practical matter, it 
would seem odd if a California statute that predated the 
NHL CBA was now preempted for upsetting the NHL 
bargaining relationship. In addition, the seven-year limit 
seems to affect the bargaining relationship between the 
players and the teams, rather than between the teams and 
the union. Individual negotiation between employers and 
employees is not part of the classic negotiation model, 
and the employer and union must fi rst agree to allow in-
dividual contracts. Interrupting this non-standard aspect 
of bargaining seems insuffi cient to cause preemption.180 

While it is true that a seven-year limit would be diffi cult 
on the structure of restricted free agency, the NHL would 
still be free to respond to this shift of bargaining power by 
using its own economic weapons to fi nd another accept-
able balance.181

On a more doctrinal level, the Court has been reluc-
tant to infer Congressional intent to preempt state law, 
particularly under Machinists preemption for indirect 
intrusions into the collective bargaining relationship.182 

Machinists preemption does not apply to local establish-
ment of substantive employment terms,183 nor does it 
preempt minimum state labor standard.184 Since section 
2855 applies to all employees, it seems to fi t both exemp-
tions. For example, in Contract Services Network v. Aubry, 
an employer challenged California Labor Code section 
3700 requiring that employers contribute to state work-
ers’ compensation and unemployment funds.185 The 
employer claimed that the required payment interposed 
the state into the bargaining relationship and shifted the 
intended Congressional balance toward the union.186 The 
Ninth Circuit disagreed, holding that local minimum 
employee standards are consistent with Congressional 
intent regardless of incidental effect on the bargaining 
relationship.187

content of the state law, meaning that no policy confl ict is 
required, just a confl ict in the coverage of the laws.160

In order for section 2855 to be Garmon preempted, 
it must regulate conduct arguably protected or prohib-
ited by the NLRA. The strongest argument for Garmon 
preemption is that section 2855 interferes with the 
mandatory subjects of bargaining that defi ne the employ-
ment relationship.161 The NLRA obligates both the union 
and the employer to negotiate in good faith over these 
mandatory subjects: “wages, hours, and other terms and 
conditions of employment.”162 The concept of mandatory 
subjects is important because they are the only subjects 
over which either side may insist; insisting in the la-
bor context means to cause a work stoppage.163 At fi rst 
glance, the eight-year maximum contract rule appears to 
be a mandatory subject, particularly given the relation-
ship between contract length and salary under the NHL 
salary cap.164 This argument is reinforced by the NHL’s 
insistence on a contract term limit during the 2012-13 
lockout, with NHL deputy commissioner Bill Daly calling 
it “the hill we will die on” in negotiations.165 If maximum 
contract length is a mandatory subject of bargaining 
between the NHL and the NHLPA, then the section 2855 
limit regulates conduct that is arguably protected by the 
NLRA.

This argument, however, extends Garmon preemption 
too far. The original Garmon court recognized that even 
with a broad preemption doctrine, there would be areas 
of peripheral concern to the NLRA that would be left to 
local regulation.166 The purpose of the NLRA is to protect 
certain rights of employees and to encourage good-faith 
bargaining between employers and employees.167 While 
section 2855 may restrict the content of certain negotia-
tions, it does not confl ict with any of the employee rights 
established by or unfair labor practices prohibited by the 
NLRA.168 The Supreme Court has approved of state regu-
lation affecting mandatory subjects of bargaining more 
directly than section 2855. For example, the Court upheld 
a Maine statute requiring a one-time severance payment 
in the event of a plant closing.169 Under this line of cases, 
section 2855 is a minimum employment standard avail-
able to all employees regardless of union status. To the 
extent California means to enforce minimum standards 
for all employees, it raises no issue under Garmon.170

The second type of NLRA preemption was estab-
lished in International Association of Machinists v. Wisconsin 
Employment Relations Commission.171 Following the expira-
tion of the collective bargaining unit, the union engaged 
in a collective refusal to work overtime.172 The employer 
fi led complaints both with the NLRB and with the Wis-
consin Employment Relations Commission.173 After the 
NLRB refused jurisdiction, the Wisconsin Commission 
concluded that the concerted action did not violate the 
NLRA, and thus, state law was not preempted.174 The 
Commission proceeded to enjoin the collective action 
under state law.175 The Supreme Court reversed, holding 
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an employment relationship, a fact that is clear on the face 
of the standard players’ contract.204 In this way, a player’s 
claim would be almost exactly like that in Saucedo: an em-
ployee suing under a non-waivable independent Califor-
nia statute requiring proof of an employment relationship 
for a period of time.205

This issue changes substantially when considering 
the third category of players, those who have become 
restricted free agents during the course of their seven-
year employment. The argument that these players were 
subject to section 2855’s seven-year limit depended on 
the limiting nature of restrictive free agency. The NHL’s 
restricted free agency system is contained in the standard 
players’ contract only by reference.206 In this case, the 
analysis resembles the case of Lueck much more closely. 
The player would be required to show that the status 
‘restricted free agent’ is substantially similar to a full 
employment relationship to satisfy the requirements of 
section 2855. For this reason, that player’s claim would 
require interpretation of the CBA and would likely be 
preempted by section 301.

The second way section 301 is relevant to the ap-
plication of 2855 is the strong federal policy of enforcing 
arbitration agreements when interpreting CBAs.207 The 
broad scope of section 301 preemption refl ects the favored 
role of arbitration in our “system of industrial self-gov-
ernment.”208 However, claims that are not preempted may 
nevertheless be subject to arbitration if the parties “clearly 
and unmistakably agree.”209 Federal policy dictates that 
ambiguous arbitration agreements are to be resolved 
in favor of coverage.210 While arbitrators are bound by 
federal and state law, an arbitrator would not have the 
same deference to California law and policy that would 
be found in a California court.211 Federal law prohibits 
courts from reviewing arbitration awards either for errors 
of law or interpretations that draw their essence from the 
CBA.212 Thus, it is possible that California’s section 2855 
policy could be subverted, even if not preempted, were 
it subject to arbitration under the NHL CBA. Moreover, 
if a player’s section 2855 claim is subject to arbitration, 
the player would lose the ability to force resolution of his 
claim if the players’ association did not want the issue 
decided for tactical reasons.213

The NHL CBA contains two clauses that might po-
tentially bind a player’s section 2855 claims to arbitration. 
First, in Article 17 on grievance and arbitration proce-
dures: “A ‘Grievance’ is any dispute involving the inter-
pretation or application of, or compliance with, any provi-
sion of this Agreement, including any SPC. All Grievances 
will be resolved exclusively in accordance with the [Arbi-
tration] procedure set forth in this Article.”214 Second, in 
the standard players’ contract, set forth in Exhibit 1 of the 
CBA: “The Club and the Player further agree that in case 
of dispute between them, except as to the compensation 
to be paid to the Player on a new SPC, the dispute shall be 

B. Section 301 of the Labor Management Relations 
Act

In 1944, as part of the Labor Management Rela-
tions Act, Congress passed section 301 creating federal 
jurisdiction over claims for the breach of a collective 
bargaining agreement.188 While on its face section 301 is 
simply a jurisdictional statute, the Supreme Court found 
that section 301 authorized the federal courts to create a 
uniform common law of CBA interpretation.189 Though 
section 301 does not have an explicit preemption clause, 
the Court interpreted Congress’s goal of establishing 
uniform federal labor doctrine required the preemp-
tion of state contract law.190 The breadth of section 301’s 
preemptive force has grown from breach of CBA claims 
to encompass some state law claims that are “inextricably 
intertwined” with the CBA.191 Section 301 has two roles 
that are relevant to evaluate section 2855: (1) preemption 
of state law claims, and (2) enforcement of arbitration 
agreements in CBAs.192

In Allis-Chalmers Corp. v. Lueck, the Supreme Court 
established the modern reach of section 301 preemption 
doctrine.193 Lueck was a unionized employee who sued 
his employer for bad-faith administration of a disability 
plan under Wisconsin state tort law.194 The Wisconsin Su-
preme Court held that Lueck’s claim was not preempted, 
because under Wisconsin law, the tort of bad-faith is dis-
tinct from a breach of contract claim, even if the tort duty 
arose from the contract.195 The Supreme Court reversed, 
holding that section 301 preempts state law causes of 
action that require interpretation of the CBA.196 In this 
case, the meaning of good-faith depended on that term’s 
meaning in the labor contract.197

While the preemptive rule of Lueck is broader than 
appears on the face of section 301, the Court carefully 
limited the doctrine in an important way. Section 301 
does not allow parties to a private agreement to “contract 
for what is illegal under state law.”198 Section 301 pre-
emption does not apply to non-waiveable state law rights 
that exist independently from a collective bargaining 
agreement.199 Moreover, because section 301 preemption 
does not concern the substance of state laws, the fact that 
a CBA provides a remedy for conduct that also violates 
state law does not result in preemption200 For example, 
in Saucedo v. Felbro, Inc., Saucedo sued his employer for 
disability discrimination under California state law fol-
lowing his termination.201 The court found that the state 
statute was not preempted by section 301 because it pro-
vided a non-negotiable, independent state-law right.202 

This state right was enforceable despite the availability of 
recourse for disability discrimination under the CBA.203

Under this standard, it would be diffi cult to argue 
that section 301 preempts section 2855 for players who 
have been under contract for seven years. Section 2855 
does not depend on the CBA, nor does it require any 
interpretation of it. All that is necessary is the existence of 
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In conclusion, there are a number of brief issues that 
remain to be considered in this area. First, there are com-
plications relating to choice of law and venue that were 
beyond the scope of this article.

Despite the fact that the NHL CBA and standard 
players contract contain no choice of law provision,220 the 
signing of a contract outside of California or the trading 
of a player either to or from one of the California teams 
creates an extra step of analysis.221 

Second, as a practical concern, a claim of this type 
would be diffi cult to bring during the NHL off-season. 
While it appears that the teams’ federal preemption de-
fense is largely non-meritorious, it is not a settled area of 
law. It is very unlikely that a player could get relief of this 
kind without a full hearing of the issues. It is also un-
likely that a player would be willing or able to challenge 
this contract prospectively while playing in the NHL. It 
would likely be necessary that a player sit out a season 
or two in order to pursue this claim, a resolution that is 
unlikely though not impossible.222

Finally, the NHL CBA contains a no tampering provi-
sion, preventing teams from negotiating with players 
under a CBA-approved players’ contract.223 If a player 
successfully invalidated his contract under state law, but 
the owners all agreed not to negotiate with that player, a 
very interesting situation would result. On one hand, the 
owners appear to be violating federal antitrust laws by 
engaging in a group boycott. On the other hand, the own-
ers may be within the non-statutory labor exemption. On 
this theory, the owners would be exempt from antitrust 
law because they would be enforcing the no tampering 
provision that was arm’s-length negotiated into the CBA. 
This example would challenge the contours of the anti-
trust labor exemption in sports, but the players seem to 
have the stronger argument. To satisfy the exemption, the 
owners would be required to show why a contract that 
comports with the rules of the CBA, but is invalidated
by California law, still satisfi es the language of the no-
tampering provision.
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referred [to Arbitration].”215 On one hand, a section 2855 
claim is a “dispute” between the player and his team re-
garding the applicability of the player’s contract. On this 
reading, the claim would be subject to arbitration.

However, this reading of the term dispute is un-
persuasive, even in light of the federal policy favoring 
arbitration. The existence of a binding arbitration clause 
regarding CBA disputes does not foreclose state court 
adjudication of non-waivable state rights.216 Moreover, 
California may not refuse to enforce section 2855 simply 
because the NHL CBA contains an arbitration clause; it 
can do so only if the parties clearly and unmistakably 
agreed to arbitrate that specifi c claim.217 The fact that 
these general CBA terms do not implicate state law rights 
is best shown by comparison. In Coleman v. Southern Wine 
and Spirit of California, Inc., the parties’ arbitration agree-
ment provided:

It is the desire of both parties to this 
Agreement that disputes and grievances 
arising hereunder involving interpreta-
tion or application of the terms of this 
Agreement, including any statutory or 
common law claims of sex, race, age, disabil-
ity or other prohibited discrimination, shall 
be settled amicably or if necessary, by 
fi nal and binding arbitration as set forth 
herein.218

The court in Coleman correctly found that this language 
satisfi ed the “clearly and unmistakably agree” stan-
dard set out by the Supreme Court for the inclusion 
of non-preempted employee claims in the arbitration 
agreement.219 By comparison, the NHL CBA language is 
noticeably void of any reference to state or federal em-
ployee rights. For this reason, the NHL CBA’s arbitration 
language will be insuffi cient to divest California courts of 
jurisdiction to adjudicate claims under section 2855.

Conclusion
The objective of this article was to evaluate the pos-

sible claims of certain NHL players in California state 
court for a declaratory judgment to invalidate their 
contracts. For that purpose, there were three distinct 
groups of relevant players. The fi rst group has completed 
seven years of an eight-year contract for the same team. 
The second group has played for the same employer for 
seven years under multiple overlapping contracts. The 
third group has played for the same team under mul-
tiple contracts with an intervening break of restricted 
free agency. After analyzing the claims of these players 
and the possible preemption of state law under both the 
NLRA and section 301 of the Labor Management Rela-
tions Act, this article has concluded that all three groups 
of players have cognizable claims under California law, 
but the third group’s section 2855 claims would most 
likely be preempted by section 301.
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petitor, we want to see that you reviewed the applicant’s 
non-competition agreement before hiring them, were 
aware of any restrictions, and assigned the new employee 
to a position you did not believe would violate the agree-
ment. We want to see that your confi dentiality agreement 
advises employees not to use prior employers’ confi dential 
information.

7For wage and hour cases, we want to see wage payment 
and timekeeping records, including pay stubs showing 

overtime wages and New York Wage Theft Prevention Act 
Notices. 

8For cases involving a reduction in force, we want to see 
documentation supporting the reason each employee 

was selected for layoff, along with a disparate impact anal-
ysis: did the selection method inadvertently target a pro-
tected group? For those targeted for “job elimination,” we 
do not want to see that position fi lled in any short order.

9For all terminations, we want to see documentation 
showing that the employee was given a real reason for 

the termination. While it is not necessary to give them the 
documentation (or even necessarily advisable), do tell your 
departing employees the truth. It does not have to be ev-
erything—but what is said must be accurate.

10For any litigation where the employee’s job perfor-
mance will be an issue, we do not want to see perfor-

mance reviews saying the employee’s performance and/or 
production was “satisfactory” when it was far from it. Give 
employees honest reviews—or do not do them at all.

An ounce of prevention is truly worth a pound of 
cure in this arena. In consultation with your employment 
lawyer, you can train your managers to get it right and 
potentially avoid them taking improper workplace actions. 
You can also put in the policies and procedures you need 
to prevent employee lawsuits or have defenses in place 
should disgruntled employees try to take a stab at the 
company.

Joel J. Greenwald, Esq., is the managing partner of 
Greenwald Doherty, LLP, an employment and labor law 
fi rm, representing exclusively management, and can be 
reached at (212) 644-1310 or jg@greenwaldllp.com.

DISCLAIMER: The foregoing is a summary of the laws discussed above for the 
purpose of providing a general overview of these laws. These materials are not 
meant, nor should they be construed, to provide information that is specifi c to any 
law(s). The above is not legal advice, and you should consult with counsel con-
cerning the applicability of any law to your particular situation.

This article originally appeared in the Fall 2014 issue of 
Inside, published by the Corporate Counsel Section of the New 
York State Bar Association.

Employment law litigations are costly and time-
consuming, however, actions can be taken to (a) prevent 
them and/or (b) create defenses to them. If you have an 
employee complaint, employment lawyers are going to 
want to see (or not see) the following:

1For all cases, we want to see your employee handbook, 
containing a complaint procedure, and an acknowledge-

ment form signed by the complaining employee saying 
they received it, knew they had to read it and abide by it. 
There’s a defense to discrimination claims if the employee 
failed to utilize an existing complaint procedure. If the 
company fi rst hears about the employee’s issue through a 
court complaint, you should have the above in place.  

2For most cases, we want to see the complaining em-
ployee’s hiring documentation—without comments 

suggesting discrimination such as “too old,” “looks preg-
nant,” “black.” We do not want to see employment applica-
tion questions that address protected categories. Asking for 
graduation years can suggest an age discrimination claim; 
“what language is spoken at home” could support nation-
al-origin discrimination; “are you taking medications, or 
do you frequently miss work due to being ill” all can sup-
port disability discrimination claims. 

3For cases claiming unpaid commissions, we want to 
see documents outlining how commissions are earned, 

how/when they are paid, what happens to unpaid com-
missions after an employee leaves, and any other details 
of commission payment as well as evidence that the com-
plaining employee received and read the commission plan. 

4For disability leave related cases, we want to see written 
communication with the employee from the start of the 

leave seeking information from his or her doctor certify-
ing the need for leave and its expected length, granting an 
amount of leave (potentially conditionally until documen-
tation is received), and following up with the employee if/
when documentation is not received. 

5For discrimination cases alleging bad actions by a man-
ager, we want to see documentation of manager training 

on discrimination and harassment, along with the man-
ager’s signature on the handbook acknowledgement form. 
Companies may not be liable for managers who act outside 
the scope of their employment—but you need to be able 
to show that you told the manager what that scope was. 
Individual defendant managers who acted inappropriately 
can be advised to get separate counsel and distance from 
the company if actions appear to have been taken outside 
the scope of their employment.

6For non-compete/breach of confi dentiality cases where 
your company hired someone who worked for a com-

Ten Things Your Employment Lawyers Want to See
(or Don’t Want to See) When You Get an Employee Lawsuit
By Joel J. Greenwald
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had committed RICO violations and fraud. The plaintiffs 
demanded $8,500,000 in damages plus treble damages 
and attorney’s fees. 

The Village and the public employees were repre-
sented by separate counsel in the federal lawsuits. The 
Village, by its attorney, negotiated a settlement that pro-
vided for the discontinuance of the cases against it and 
the public employees. Although the Village was required 
to make a payment to the private plaintiffs as part of the 
settlement, the employees were not required to pay plain-
tiffs or to admit any wrongdoing. The plaintiffs required 
only that the public employees agree to refrain from 
criticizing the settlement.

The employees refused to agree to the foregoing 
terms, and, as a result, the settlement foundered with re-
spect to the claims against them. Thereafter, the Village’s 
Board of Trustees voted to withdraw the public employ-
ees’ defense based on their failure to fulfi ll their duty to 
cooperate under Public Offi cers Law § 18 and Freeport 
Village Code § 130-6.5

The public employees then brought Article 78 pro-
ceedings against the Village seeking the reinstatement of 
their defense. The Supreme Court dismissed the proceed-
ings, fi nding that the employees, had, in fact, failed to 
cooperate.6 The Second Department and the Court of 
Appeals subsequently affi rmed.7 Lancaster is one of only 
a handful of decisions to consider whether a public em-
ployee breached the duty to cooperate under the Public 
Offi cers Law and marks the fi rst time that the Court of 
Appeals has weighed in on the issue.

The Lancaster decision expounded upon the duty 
to cooperate in two important respects. First, the Court 
found that the failure of a public employee to accept a 
reasonable settlement offer constitutes a breach of the 
duty to cooperate.8 Second, the Court held that a pub-
lic entity’s duty to defend its employees is akin to an 
insurer’s obligation to defend its insured. As such, like 
an insurer, a public entity is only justifi ed in withdraw-
ing an employee’s defense for non-cooperation where: (1) 
the entity acted diligently in seeking to bring about the 
public employee’s cooperation; (2) the efforts employed 
by the entity were reasonably calculated to obtain the 
employee’s cooperation; and (3) the attitude of the em-
ployee, after cooperation was sought, was one of willful 
and avowed obstruction.9 

The Lancaster decision has signifi cant implications 
for public employees and public entities alike: public 
employees must be aware of what they must do to fulfi ll 

Public employees may be exposed to liability in the 
performance of their duties. At common law, a public en-
tity could not lawfully fund the defense of or indemnify 
its public employees in a lawsuit, even if the case arose 
out of the employee’s offi cial acts.1 In the late 1970s and 
early 1980s, however, the state legislature enacted sec-
tions 17 and 18 of the Public Offi cers Law, which provide 
for the defense and indemnifi cation of public employees 
at the state and local levels, respectively.

Both public entities and public employees have 
certain obligations under these statutes, which Peter Bee 
and James Clemons described in detail in their article 
“Indemnities and Immunities for Municipal Offi cials,” 
published in the Winter 2014 issue of Municipal Lawyer.2 
In general, the public entity must fund the defense of a 
public employee in a lawsuit arising from his offi cial acts 
and must indemnify him in the event of a settlement or 
adverse judgment so long as the public employee fully 
cooperates in his defense and fulfi lls the statute’s proce-
dural requirements.3

“What must a public employee do to 
fulfill his duty to cooperate? What are 
the public entity’s obligations in the 
event the employee fails to cooperate? 
What are the consequences of a public 
entity’s failure to withdraw an employee’s 
defense after he refuses to cooperate?”

This article focuses on the obligation of public em-
ployees to fully cooperate in their defense. Until recently, 
several important questions regarding the cooperation 
requirement remained largely unanswered: What must a 
public employee do to fulfi ll his duty to cooperate? What 
are the public entity’s obligations in the event the em-
ployee fails to cooperate? What are the consequences of a 
public entity’s failure to withdraw an employee’s defense 
after he refuses to cooperate? In Lancaster v. Inc. Village of 
Freeport,4 the Court of Appeals shed light on these issues 
for the fi rst time.

The Lancaster Decision
Lancaster concerned the Village of Freeport’s (“Vil-

lage”) withdrawal of its defense of various public em-
ployees in two federal lawsuits brought against them 
and the Village by two private plaintiffs. These suits 
alleged, among other things, that the public employees 

Defense and Indemnifi cation of Public Employees
After Lancaster
By Jessica M. Baquet
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ues; against (2) the degree to which the employee will be 
injured or prejudiced by the settlement terms. While the 
fi nancial exposure to the public entity may be more easily 
determined, the extent of injury to the employee is harder 
to quantify. The injury may not be monetary in nature, 
but might instead take the form of the relinquishment of 
a right or potential exposure to civil or criminal liability. 
If the employee can articulate a real and substantial harm 
that will inure to him under the settlement, it is unlikely 
that his refusal to settle will be considered unreasonable. 
The employees and insured in Lancaster and Cowan sim-
ply failed to meet that burden.

Obligations of the Public Entity
Faced with a public employee’s failure to cooperate, 

a public entity is not simply free to withdraw the em-
ployee’s defense. Instead, there are several standards that 
must be met, and steps the entity must take in order to 
ensure that the withdrawal is proper.

First, cases in both the insurance and public employ-
ment contexts make it clear that a public employee’s lack 
of cooperation must be both material and substantial in 
order to warrant the withdrawal of his defense.13 The 
burden of proving materiality is on the public entity and 
it has been described as a “heavy one.”14 Before Lancaster, 
the Third Department considered two cases concern-
ing the withdrawal of a public employee’s defense. In 
Garcia v. Abrams, the court found that the employee had 
not committed a material breach of the duty to cooperate 
when he testifi ed inaccurately about a prior arrest at his 
deposition because: (1) he quickly corrected the inaccura-
cy; (2) the inaccurate information was likely inadmissible; 
and (3) even if the testimony were admitted at trial, the 
defense would have an opportunity to explain the reason 
for the misstatement.15 In N.Y.S. Inspection, Security and 
Law Enforcement Employees, District Council 82 v. Abrams, 
the court held that an employee’s failure to attend a depo-
sition on a single occasion, where he otherwise completed 
all necessary paperwork and subsequently attended a 
rescheduled deposition, was not a material breach of the 
duty to cooperate.16

When, then, is a failure to cooperate material and sub-
stantial? With respect to the failure to attend depositions 
or to provide requested information, several courts have 
held, in the insurance context, that the insurer is required 
to demonstrate an “unreasonable and willful pattern” 
of such conduct.17 In contrast, a single instance of the 
insured knowingly providing false information has been 
held suffi cient to constitute non-cooperation.18 With the 
foregoing in mind, public entities should be guided by the 
principle that, where an employee has prevented counsel 
from effectively defending the claims against him, he has 
committed a material breach of the duty to cooperate.

their duty to cooperate, while public entities must under-
stand the circumstances under which they are obligated 
to withdraw an employee’s defense for non-cooperation 
and the potential consequences of a failure to do so. In 
this regard cases construing an insured’s breach of the 
duty to cooperate with his insurer will prove instructive.

Obligations of the Public Employee
In the insurance context, courts have noted that the 

duty to cooperate is premised upon the fact that an in-
surer cannot properly defend a lawsuit without the par-
ticipation of its insured. Courts have thus held that the 
duty to cooperate requires an insured to provide truthful 
disclosure of information demanded by the insurer, to aid 
in securing witnesses, to forward papers related to the 
lawsuit to counsel, to testify at depositions and at trial 
and to otherwise provide all reasonable assistance neces-
sary to enable counsel to defend the lawsuit.10 Courts 
will likely fi nd that public employees are subject to the 
same obligations. 

Lancaster sets out another critically important ele-
ment of the cooperation requirement: the duty to accept a 
reasonable offer of settlement. There, the Court of Ap-
peals found that, in the face of the multi-million dollar 
exposure associated with continuing to litigate, the public 
employees’ refusal to settle the lawsuits in exchange for 
nothing more than their agreement to refrain from criti-
cizing the settlement was unreasonable. The Court did 
not, however, articulate a test to be applied in determin-
ing whether an employee’s refusal to settle was unrea-
sonable in other situations.

Insurance cases do not provide much additional 
insight on this point. In the most relevant case, Cowan v. 
Ernest Cordelia, P.C., an insured refused to settle a lawsuit 
because the plaintiff would not agree to keep the settle-
ment absolutely confi dential.11 The insured’s purported 
justifi cation for insisting on confi dentiality was that, if 
the fact that the case settled became known, it might cre-
ate the perception that he had done something wrong. He 
was particularly concerned about this because he was an 
attorney and had previously testifi ed before the Char-
acter and Fitness Committee that he had not committed 
the acts that gave rise to the lawsuit. The Court found 
that the objections to the settlement were “phantom” and 
“illusory” insofar as there is no legal basis upon which a 
settlement that does not include an admission of wrong-
doing could support a claim that the insured lied about 
his innocence in another proceeding. As such, the Court 
found that the insured failed to cooperate by “thwart[ing] 
the ultimate settlement of [the] lawsuit.”12

The principle to be gleaned from Lancaster and Cowan 
is that the reasonableness of an employee’s refusal to 
settle likely hinges on a balancing of: (1) the fi nancial bur-
den to be incurred by the public entity if litigation contin-
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If the employee has committed a material and sub-
stantial breach, the employer must then fulfi ll its obliga-
tions under Lancaster before withdrawing the employee’s 
defense. Specifi cally, the entity must act diligently in 
seeking to bring about the public employee’s cooperation 
and it must employ efforts that are reasonably calculated 
to obtain the employee’s cooperation. The employer is 
required to attempt to convince the employee to coop-
erate and must continue to do so until it is clear that 
“further reasonable attempts…will be futile.”19 The Court 
of Appeals has held, in the insurance context, that further 
attempts may clearly be futile where an insured openly 
disavows its duty to cooperate, while a “longer period 
of analysis may be warranted” where an insured “has 
punctuated periods of noncompliance with sporadic 
cooperation or promises to cooperate.”20 In sum, unless a 
public employee overtly declares that he will not cooper-
ate, as the employees in Lancaster did, the public entity 
must make multiple attempts to procure cooperation 
over an extended period of time before it can legitimately 
withdraw the employee’s defense. 

Finally, the public entity must be able to demonstrate 
that the public employee’s conduct was willful and 
avowed after the entity attempted to procure his coopera-
tion. Simply put, the public entity must be able to show 
that the employee’s continued failure to cooperate was 
deliberate rather than inadvertent.21 

If all of the foregoing requirements are satisfi ed, the 
public entity must withdraw the employee’s defense. 
The entity’s failure to do so carries with it serious im-
plications, as the unlawful expenditure of funds on an 
employee’s defense may violate the Gift and Loan Clause 
of the New York Constitution. That clause provides that 
a public entity “shall [not] give or loan any money or 
property to or in aid of any individual or private corpo-
ration or association, or private undertaking….”22 The 
magnitude of such a violation is severe; public offi cials 
can be held personally liable for such unlawful expendi-
tures under General Municipal Law § 51.23 Therefore, it 
is of critical importance that public entities keep abreast 
of their employees’ cooperation, or lack thereof, in the 
defense of a lawsuit and that they document evidence of 
non-cooperation as well as their attempts to convince the 
employee to cooperate.

Conclusion
Lancaster has brought clarity to the obligations of 

public entities and public employees under the Public 
Offi cers Law. While there is room for further judicial 
clarifi cation of the broad concepts of reasonableness of 
a settlement, materiality of an employee’s breach, and 
futility of further attempts by the public entity to procure 
an employee’s cooperation, public entities can now tailor 
their policies and procedures to ensure, in large part, that 
the requirements of Public Offi cers Law sections 17 or 18 
are satisfi ed.



52 NYSBA  Labor and Employment Law Journal  |  Winter 2014  |  Vol. 39  |  No. 1        

the same day that had addressed payment of overtime 
to employees who had fl uctuating hours from week-to-
week, and who wished to receive a predictable, fl at rate 
of pay: Overnight Motor Transp. Co. v. Missel, and Walling 
v. A.H. Belo Corp.5 The relevant portions of the DOL FWW 
bulletin provide that an employee employed on a salary 
basis may have hours of work that fl uctuate from week to 
week. The salary may be paid to the employee pursuant 
to an understanding with the employer that the employee 
will receive such fi xed amount as straight time pay for 
whatever hours the employee is called upon to work in a 
workweek, whether few or many. Payment for overtime 
hours at one-half an employee’s regular hourly rate satis-
fi es the overtime pay requirement because such hours 
have already been compensated at the straight-time rate, 
under the salary arrangement. The FWW method of over-
time payment may not be used unless the salary is suf-
fi ciently large to assure that no workweek will be worked 
in which the employee’s average hourly earnings from 
the salary fall below the lawful minimum hourly wage.6

Thus, fi ve factors must be present before an employer 
may use the FWW method to pay a non-exempt employ-
ee: (1) the employee’s hours fl uctuate from week to week; 
(2) the employee receives a fi xed weekly salary which 
remains the same regardless of the number of hours the 
employee works during the week; (3) the fi xed amount is 
suffi cient to provide compensation at a regular rate not 
less than the legal minimum wage; (4) the employer and 
the employee have a clear mutual understanding that the 
employer will pay the employee a fi xed salary regardless 
of the number of hours worked; and (5) the employee re-
ceives a fi fty percent (50%) overtime premium in addition 
to the fi xed weekly salary for all hours worked in excess 
of forty (40) during the week.7 As noted, the reasoning 
underlying the half pay rate is that the employee is al-
ready being compensated for all base hourly pay includ-
ing the hours worked over 40 hours per week.8

In 2013, a Federal District Judge in the case of O’Neill 
v. Mermaid Touring, Inc. and Stephanie Germanotta a/k/a 
Lady Gaga9 revisited the concept of FWW, and issued a 
decision denying Ms. Gaga’s motion for summary judg-
ment in a wage and hour case. Lady Gaga sought to 
have the FWW method employed, which would have 
signifi cantly limited the measure of damages sought by 
the plaintiff. Of note, there was no evidence of a prior 
agreement between plaintiff and Lady Gaga that plain-
tiff would be paid a fi xed salary regardless of the hours 
worked and would receive a one-half overtime premium 
because Lady Gaga never classifi ed plaintiff as a exempt 
employee under the FLSA. Indeed, because Lady Gaga 

At its core, the concept behind the Fair Labor Stan-
dards Act (FLSA) is simple and straightforward. If an 
employee is not exempt under the FLSA, that employee 
is entitled to be paid time and one half for every hour 
worked each week the employee works over 40 hours—
whether the employee works 45 hours one week and 35 
hours the next. That the employee receives a salary in 
no way, in and of itself, exempts the employee from this 
protection under the FLSA. Yet, despite what should be 
a simple analysis, 7,764 FLSA cases were fi led in federal 
court in 2013 according to the Federal Judicial Center—a 
ten percent increase from 2012.1 In the ten previous years 
the number of collective actions under the FLSA fi led in 
federal court increased nearly 500%.2 There is no ques-
tion that litigation in this area of the law is ever expand-
ing, requiring employers to know their obligations and 
employees to know their rights.

Misclassifi cation
One of the primary issues engendering a signifi cant 

amount of litigation is due to an employer’s misclassifi -
cation of workers. Misclassifi cation generally occurs in 
two ways. First, the employer mistakenly classifi es the 
employee as exempt under the law because the employer 
believes that the employee falls under the executive, ad-
ministrative, professional, or outside sales employees’ 
exemptions.3 These are broad categories and each case 
is fact specifi c. In addition to these categories, the U.S. 
Department of Labor lists thirty-six other exempt classifi -
cations of employees by job title on its website. The next 
major area where classifi cation comes into play is where 
the employer contends that the “employee” is actually an 
independent contractor, which is fertile ground for future 
writing.

Lady Gaga and the “Fluctuating Work Week”
If the employer has misclassifi ed an employee, what 

is the employer’s recourse when the litigation begins? 
There are very few options for the employer to minimize 
the poor decision that resulted in the misclassifi cation 
in the fi rst instance. However, there is a little known but 
potentially game changing concept in the law known as 
the “fl uctuating work week” (FWW), which could have 
a great impact on wage and hour litigation in the future. 
The FWW has its roots in 1968, when the U.S. Depart-
ment of Labor (DOL) issued a bulletin interpreting this 
section of the FLSA to address the payment of overtime 
to salaried employees “who do not customarily work 
a regular schedule of hours.”4 The bulletin was issued 
in connection with two Supreme Court cases decided 

Misclassifi cation and the “Fluctuating Work Week”:
A Potential Schism in Wage and Hour Litigation 
By Paul F. Millus and Kieran X. Bastible
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wage. Thus, the Missel Court found the employment con-
tract in non-compliance with the FLSA.14

In Walling, the Court upheld an arrangement between 
the employer and the employee whereby the employee 
was advised that he would be receiving a certain hourly 
rate paid and a guaranteed minimum payment per week 
to compensate the employee for overtime at a one and 
one half rate for each hour over a 44-hour workweek in 
effect at the time.15 Distinguishing Walling from Missel, 
the Court cited the parties’ agreement that the employee 
would receive a basic hourly rate of pay and not less than 
time and one half of overtime and found it carried out the 
intention of Congress. In both decisions, the result turned 
on the existence or absence of an explicit agreement be-
tween the parties and what was determined to be the 
“regular rate of pay” for overtime calculation purposes. 
While Missel did not explicitly provide for a half pay pre-
mium, the court in Lady Gaga’s case found that the Wall-
ing decision “provides fi gures that permit the reader to 
confi rm that there was such an agreement and the Court 
intended to approve a half pay multiplier.”16

The Fourth, Seventh, First and Fifth Circuits have 
applied the FWW to misclassifi ed employees.17 Oth-
ers in the Fourth and Seventh Circuits have applied the 
FWW methodology based on the decision in Missel.18 In 
the Lady Gaga case, the issue that would have been pre-
sented to the jury was whether the plaintiff’s hours did 
indeed fl uctuate. If so, as noted, the Court indicated it 
might revisit the issue of whether Missel and Walling ap-
plied and thus whether the FWW half pay multiplier was 
the appropriate measure of damages.

There are many questions which can be drawn by 
the district court analysis in the Lady Gaga case. If it 
were demonstrated that the plaintiff’s hours did fl uctuate 
would she then be relegated to a claim seeking one half 
hour of overtime per overtime hour as opposed to time 
and one half? In a broader sense, could this be so when 
the employer paid a weekly salary with no agreement on 
the part of the employer as to whether that salary includ-
ed an overtime premium? Also, it is clear that the provi-
sions of the FLSA cannot be waived,19 so does that mean 
that an employer, provided it could demonstrate some 
measure of fl uctuating hours, be able to post facto defend 
an action and signifi cantly lessen the claim of a salaried 
employee by raising the FWW defense in response to the 
complaint? What if employers believe they can save on 
overtime costs by working salaried employees very heav-
ily during busy weeks and sending them home on less 
busy weeks if that works out economically to their ben-
efi t? Considering the dearth of case law in this circuit and 
others the answers to these questions are elusive. All of 
this could be avoided if the employer and the employee 
have an agreement when they begin their association as 
to how the employee is to be paid, and whether that pay 
cover hours in excess of 40 hours per week

admittedly misclassifi ed plaintiff, there never would 
have been any talk of overtime because Lady Gaga 
believed the plaintiff was being paid all that she was 
entitled to irrespective of the hours she worked. In deny-
ing summary judgment, the court noted that neither the 
Second Circuit nor any court in the S.D.N.Y. had opined 
on whether the DOL’s FWW bulletin and methodology 
may be applied retroactively to determine the measure of 
overtime damages for employees who have been misclas-
sifi ed as exempt, while other federal courts have divided 
on the issue.10

The court concluded that Ms. Gaga did not establish 
the factual predicate for application of the FWW method-
ology, agreeing with those circuit and district court deci-
sions fi nding that the DOL FWW bulletin is not remedial 
in nature, and thus not applicable to calculation of over-
time damages where an employee has been misclassifi ed. 
However, the court further noted that several courts have 
applied the FWW methodology—not as a result of the 
DOL FWW bulletin—but instead as a natural outgrowth 
of the Supreme Court’s decisions in Missel and Walling.11 
In that regard, the court, while still denying summary 
judgment, would have permitted the jury to make a 
factual fi nding as to whether the plaintiff’s employment 
involved fl uctuating hours or instead was “24/7” (as 
plaintiff maintained)—if the matter went to trial.12 If the 
jury were to fi nd the plaintiff worked fl uctuating hours, 
the Court left open the question as to whether a half pay 
multiplier, based on Missel and Walling, was appropriate.

Thus, it is important to understand Missel and Wall-
ing if employers seek to viably claim that they need not 
pay time and one half overtime. Conversely, these deci-
sions are just as important to employees who may fi nd 
their FLSA damage claims severely compromised. If the 
point of the FLSA is to compensate non-exempt employ-
ees for work performed over 40 hours per week on a week 
to week basis, the argument that, irrespective of the fact 
they worked in excess of 40 hours for weeks at a time, 
they are limited to a half hour rate premium for overtime, 
could potentially change the way plaintiffs and defen-
dants approach wage and hour litigation. 

In Missel, the Court found there was an employment 
contract for a weekly wage with variable or fl uctuating 
hours but failed to state an hourly wage and there was 
no explicit provision for overtime.13 The Court rejected 
the employer’s contention that the contract should not 
be construed as paying the employee only his “regular 
rate,” regardless of hours worked. While the Court noted 
that the wages actually paid the employee were large 
enough to cover both base pay and fi fty percent over-
time pay so as to not run afoul of the minimum wage 
provisions of the FLSA, the contract had no limit on the 
maximum number of hours the employee could work for 
his “regular rate,” nor any provision for the payment of 
additional compensation should the regular rate, divided 
by the hours actually worked, fall below the minimum 
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