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We will then move on to a really important issue of 
the day, social media and competitive policy, and Wendy 
has put together a tremendous group of panelists and I 
think this is one of those vortexes where the privacy is-
sues, competition issues, and cutting edge technology are 
causing a lot of developing issues that our panelists, both 
in-house and outside counsel, are going to address.

Stacey Mahoney is going to head up a trial program 
that I think we really strove to push towards the nuts and 
bolts of why you win and lose, what are good jury instruc-
tions. Again, we have seasoned trial attorneys on that 
panel and Stacey is just wonderful. I am sure that is going 
to be great and high energy.

Mary Marks is going to lead a panel in regard to 
mergers and how to navigate the regulatory landscape, 
which is always multidimensional, and then Hollis 
Salzman is going to discuss antitrust class actions and 
class certifi cation issues and has a bunch of very opinion-
ated, wonderful panelists that I am sure will put on a 
lively discussion through that panel.

So it’s just been seamless, it’s been wonderful working 
with everybody. Having a group of high caliber people 
around you is really the way to go because everybody has 
just run with the ball and without anything further, thank 
you Elai, I look forward to your remarks.

MR. KATZ: Thank you very much, Barbara, and I re-
ally do look forward to the entire program today. Thank 
you to everyone for showing up early on this cold morn-
ing.

Today as Barbara said, we are going to be talking 
about developments in the past year but before we get 
into that let me introduce our distinguished panelists.

First on my far left and your far right is Art Burke, 
who is a partner at Davis Polk both in the New York offi ce 
and in the Menlo Park, Northern California offi ce. He has 
a broad antitrust practice: He does mergers, he does class 
action litigations, investigations; he has represented a 
wide variety of clients including Comcast and others that 
you are well familiar with in high tech, software, fi nances, 
and other industries.

I should say he was recently named an MVP, the com-
petition MVP of the year by Law 360. Congratulations on 
that! And he clerked for Judge Douglas Ginsberg of the 
D.C. Circuit who, as you know, is one of our leading anti-
trust jurists of our day.

Next to my immediate left is Professor Scott 
Hemphill, who is a professor of antitrust law and intel-

MR. STOCK: Good morning, everybody. Thank 
you all for coming. My name is Eric Stock; I am the 
Chair of the Antitrust Section of the New York State Bar 
Association. I have had the privilege of serving in that 
role since last January and if all goes as expected, I will 
be ceding that role to Barbara Hart, the program Chair, 
today at about noon today.

As one of my fi nal acts as Chair it is my privilege to 
open our 2014 Annual Meeting and introduce Barbara, 
who will give us a rundown on all the great programs 
that we have lined up today.

I want to thank Barbara for putting together a really 
fabulous program. As you can tell from the materials, we 
are going to have panels and discussions today that cover 
some of the most interesting and timely antitrust topics 
that are around and I want to thank you all for coming 
here.

I want to thank our speakers both on this panel and 
our upcoming panels for coming and traveling here and 
especially everyone who made it here at the early hour 
for the fi rst Antitrust Law Section program, which I know 
is going to be really good; so with that said, I want to pass 
it on to Barbara to introduce the program. Thank you.

MS. HART: Good morning. Welcome to Alaska; the 
good news is we can see Russia from here.

Anyway, thank you, Eric. Eric has been an amazing 
leader for the Section this past year and has helped me in 
so many ways to understand the important role that he’s 
played and helped it go so smoothly. So, to suggest that 
I am program Chair and I should somehow take credit 
for the fabulous panelists would be to understate the fact 
that each one of these panels has really been self-directed 
and by a group of fabulous practitioners who were all 
just so on it. And I just essentially kicked them off a little 
bit and they ran with it, and then to acknowledge Eric’s 
incredible role in giving me guidance along the way on 
how to get this done.

We are going to start this morning with Elai and Art 
and Scott and this is a wonderful tradition that I harken 
back to my early days being at these meetings where Bill 
Lifl and would stand up and recap the days, the year’s an-
titrust important decisions and Bill Lifl and is, of course, 
one of the people that many of us with some decades into 
this area of practice look back on fondly as a gentle lead-
ership, a role model, and substantive guy who just was a 
gentlemen in all respects and it’s so nice to see Elai step-
ping into this role to give us the recap.

Antitrust Developments in 2013:
The Year in Review
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So, a little bit about the facts before I pass it along 
for a more thoughtful discussion. In 2003 Solvay 
Pharmaceuticals got a patent for a brand name testoster-
one drug called AndroGel. Later in the same year, Actavis 
and two other generic drug companies sought approval 
from the FDA to market generic versions of the drug 
AndroGel. And in doing so under the statute they certi-
fi ed that the patent was invalid and their drug had been 
infringed on. Solvay then initiated the patent infringe-
ment suit against the generics. This is what almost always 
happens and then in 2006 all the parties settled. This used 
to almost always happen.

Under the terms of the settlement Actavis and the 
other generic manufacturers agreed to delay marketing 
the drugs for around nine years but that’s prior to the ex-
piration of Solvay’s patent that was being challenged, and 
Solvay agreed to pay each of these generic manufacturers 
millions of dollars.

The FTC brought a suit. It was dismissed by the lower 
court, the Eleventh Circuit, then affi rmed and they stated, 
as I mentioned before, that a reverse payment settlement 
is immune from antitrust attack so long as its anticom-
petitive effects fall within the scope of the exclusionary 
potential of the patent.

The Eleventh Circuit emphasized that public policy 
favors settlements and also that the patent holders have a 
lawful right to exclude others from the market.

This case went up to the Supreme Court and in a fi ve-
to-three opinion, Justice Breyer writing the decision, the 
Supreme Court reversed. It held the reverse payments can 
sometimes violate the antitrust laws and should be evalu-
ated under the rule of reason.

Scott, you’ve written a lot about this and you’ve spo-
ken about this, including the decision itself and the one 
prior to this; were you satisfi ed with this decision?

DR. HEMPHILL: Broadly speaking, yes. I think this 
is a big victory for the Federal Trade Commission and a 
victory for consumers.

Let me talk a little bit about why this is an important 
decision outside the pharmaceutical industry. It’s impor-
tant, fi rst, for what it says about antitrust’s intersection 
with intellectual property. 

Second, for a different intersection between antitrust 
and traditional forms of regulation. And third for what it 
tells us about the rule of reason.

First, with respect to patent. These pay-for-delay 
cases in the lower courts had acquired an odor of patent 
triumphalism. Some lower courts, as Elai notes, had ad-
opted a “scope of the patent” test. In retrospect, it’s clear 
that these courts had gone pretty far out on a limb. Even 
the economists who supported defendants’ perspective 
in these cases were unwilling to embrace the test that had 
been successful in the lower courts—that no matter how 

lectual property law at Columbia Law School. He was the 
chief of the Antitrust Bureau of the New York Attorney 
General’s Offi ce. We have several people I see here in this 
room who have been in that very important role (and are 
in that very important role, I should say). He’s written 
extensively about the balance between innovation and 
competition and more recently he’s written on parallel 
exclusion.

Scott is both a lawyer and an economist: He got his 
JD at Harvard and Ph.D. at Stanford. He clerked for Judge 
Posner in the Seventh Circuit and also for Justice Scalia.

So without further ado, let’s start with the program. 
I want to say that we, as Barbara noted, before we used 
to do this years ago where Bill Lifl and, he was one of my 
mentors, really tried to go through everything that really 
mattered. We are not going to try to do that. Times have 
changed, there is a lot of information that all of you can 
get about antitrust news. What we are going to try to do 
instead is pick our favorite highlights of the year and we 
are going to go through those and chat about them in a 
little bit.

First, let’s start with a Supreme Court; as always we 
have several important antitrust cases decided by the 
Supreme Court this year. The fi rst one we are going to 
discuss is FTC v. Actavis. The Supreme Court addressed 
a practice that has divided the courts and generated a 
considerable debate in the antitrust community for quite 
a while, about a decade, in the sense the practice we are 
talking about is an arcane kind of arrangement and it re-
ally only happens in a corner of the world, a very impor-
tant corner of the world but you know, pharmaceutical 
companies face generic competition and end up settling 
patent disputes. There is a lot of money here but it really 
only arises in that corner, at least in the arrangement that 
was at issue in this case.

In the challenged settlement, the alleged infringer, 
who was the generic drug maker, receives payments from 
the brand name drug company who is the patentee and 
delays entering the market. It has the catch phrases that 
are used for these kinds of arrangements either “reverse 
payment” or “pay for delay” and often that tells you what 
side of the fence people are on.

So the court ruled that reverse payments or pay for 
delay settlements of pharmaceutical patent disputes can 
violate the antitrust laws notwithstanding the existence of 
a patent.

What the court didn’t do is they didn’t do what the 
FTC urged them to do and rule - reverse these payments 
-presumptively unlawful; instead, the court said they 
should be analyzed under the rule of reason.

What the Court rejected was the approach that a 
number of circuits had adopted, which said that these 
kinds of settlements are lawful as long as the restrictions 
are within the scope of the patent.
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For those who have a deep interest in this continu-
um—per se to quick look to rule of reason—it’s worth 
taking a look at the last paragraph or two of Actavis. 
There, the Court, in explaining how district courts have 
fl exibility to work out what the rule of reason means, cites 
a few pages from the Areeda-Hovenkamp treatise. Those 
pages describe the different ways in which a district court 
can shorten the full rule of reason procedure. The Court 
is clearly leaving a lot of space for district courts to fi gure 
out how to work this out going forward.

MR. BURKE: It’s very intimidating to follow after 
Scott on this subject since his articles were cited in the 
Supreme Court decision to support the majority’s views, I 
think very effectively.

A few quick comments. This victory is a real vindica-
tion for the FTC; they suffered a lot of reversals and losses 
in the lower courts over a very long period of time, in-
cluding the Second Circuit here on the Tamoxifen case, and 
in many other Courts of Appeal as well. Different leaders 
might have given up the ghost on this subject but the FTC 
continued to pursue this and doggedly over a decade and 
it was ultimately vindicated.

Obviously the FTC had advocated for even more 
stringent tests to be adopted by the Supreme Court. They 
had sought a quick look analysis, which would almost 
presumptively condemn these kinds of settlements, and 
the Supreme Court didn’t go that far, but I think even 
though the FTC didn’t get complete victory I think most 
observers would agree that this is very much more victory 
than the loss of the FTC and the fundamental reasoning 
that was embraced by the Court. So that is one point.

Second point, this is not the beginning of the end of 
this subject but it’s sort of the end of the beginning be-
cause now we have a whole new set of issues to address. 
You know, the tests that largely have been adopted were 
almost a per se legality in most cases or a close per se il-
legality in a few but now we have a rule of reason test and 
what that is going to mean in practice is a very challeng-
ing thing to predict.

The thing that is really important to remember about 
this particular marketplace is that margins on branded 
drugs are very, very high. The cost of actually making the 
drug is very, very low; the vast majority of the expenses 
are minimal, making incremental pills that cost almost 
nothing yet generate a huge margin.

The minute that generic enters that business that mar-
gin collapses; sales prices drop by 80 percent or more, so 
if you are a branded company facing multiple patent chal-
lenges it makes a lot of sense for you rationally to consider 
settling some of those patent challenges even in cases 
where you are actually right.

Situations where you think you got well north of a 50 
percent chance of prevailing in IP litigation if you’re esti-

weak the patent, no matter how long the delay in com-
petition, no matter how large the payment, everything 
was fi ne from an antitrust standpoint, so long as the entry 
date wasn’t even later than patent expiration. 

The Court’s rejection of this test fi ts within a larger 
narrative that we’ve seen from the Supreme Court about 
patent cases. The Federal Circuit today has taken the 
role once associated with the Ninth Circuit, as an ap-
peals court targeted by the Supreme Court for frequent 
reversal. And a theme running through a lot of these 
cases is that the lower court has gone too far in the pow-
ers granted to a patent holder. We are now seeing from 
the Supreme Court a cutting back on that kind of patent 
triumphalism. I see Actavis is another move in that direc-
tion. 

Second, the intersection with traditional regulation. 
This month is the tenth anniversary of Verizon v. Trinko, 
one of our leading cases at the intersection of antitrust 
and regulated industries. It’s quite frequently cited out-
side its telecommunications context for the proposition 
that in regulated industries, antitrust ought to take a back 
seat. I think Actavis shows why that view of the intersec-
tion is inaccurate or at least incomplete. 

The incompleteness is clear from Trinko itself, which 
says that “antitrust analysis must sensitively recognize 
and refl ect the distinctive economic legal setting of the 
regulated industry to which it applies.” That quotation 
is from Town of Concord, a fi rst Circuit opinion by then 
Judge Breyer, who joined the majority in Trinko and who 
wrote the opinion in Actavis. 

Now, that’s pretty open-ended as perhaps you would 
expect from the quotation, which although it’s an open-
ended opinion by Justice Scalia is in turn quoting an ap-
pellate opinion called “Town of Concord” by then-Judge 
Breyer who went along in Trinko, joined the majority and 
who wrote the opinion in Actavis.

I think the point here is that it all depends. In some 
situations, the regulator is on the job implementing a 
competition function, as we saw in Trinko itself. In others, 
the regulator is not involved in doing antitrust work. We 
see this in pharma, where the FDA has a purely ministe-
rial role, and goes out of its way not to get involved in 
competition questions. In these industries, antitrust has a 
larger role.

Third, with respect to the rule of reason, the Court’s 
opinion insists that the rule of reason should be used, and 
explicitly rejected a particular test that had been proposed 
by the FTC. 

Here, it’s important to recognize that the rule of 
reason is not a single thing, it’s a range of different tests. 
There are shortcuts. Here, the Court made clear that anti-
competitive effect can be inferred from payment. If mar-
ket power is needed at all, that too can be inferred from 
the fact of a large payment.
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counts for connecting fl ights with one-stop fl ights com-
peting with other airlines nonstop fl ights.

The government also claimed that this merged air-
line would have nearly 70 percent of the landing slots at 
Reagan National Airport in D.C. so the complaint was 
fi led in August. By November, about two weeks before 
trial was set to begin, the parties reached a settlement 
and the settlement required American and US Air to sell 
takeoff and landing slots and dates in related facilities all 
around the country but most importantly at LaGuardia 
Airport here in New York and national airport, Reagan 
National Airport in D.C.

So, Art, before we talk about the settlement, which I 
just described, what did you think of the complaint and 
how would you compare it to prior airline?

MR. BURKE: I think you highlighted the issue Elai 
in your introduction I think historically the focus in these 
kinds of cases is competition for nonstop fl ights, that the 
assumption was that for most people a direct fl ight is 
defi nitely not a substitute for one stop or connecting fl ight 
but in this case the DOJ took a different tact and argued 
that connecting fl ights could be substitutes and could 
compete with nonstop fl ights and they pointed to US 
Airways advantage program.

This was a program where US Airways very affi rma-
tively attempted to compete for certain customers by of-
fering competitive fares for one-stop connecting fl ights in 
competition with direct fl ights. What the DOJ determined 
was that for most legacy carriers connecting fl ights were 
priced almost exactly the same as direct fl ights. What 
rational person would ever pay $1,000 for a connecting 
fl ight when that person could get to the same place on a 
direct fl ight for $1,000?

In contrast US Airways acted sort of as a maverick 
in this market and did compete in some unusual ways 
and that was different and what that did was put a lot 
more markets in play than would have traditionally been 
in play. There were obviously overlaps for certain direct 
routes but when you add in the overlaps between direct 
routes and connecting fl ights that actually added hun-
dreds of additional routes to the mix that had not histori-
cally been in the mix for airline mergers.

MR. KATZ: Let’s turn to the settlement. What hap-
pened, as I began to describe earlier, what happened just 
a few weeks before trial was set to begin that the parties 
settled?

MR. BURKE: I will take a quick crack at it and Scott 
should amplify. I think the settlement looks much more 
traditional. The resolution of this case, as you noted, 
involved an investiture of certain landing slots predomi-
nantly and most signifi cantly in LaGuardia and Reagan 
National and it didn’t really address this broader compet-
itive issue. So there is a little bit of a disconnect between 

mating a 25 percent chance of loss but the consequence of 
that is an absolute obliteration of your margins, it doesn’t 
seem to me to be surprising or necessarily inappropriate 
for you to settle.

How are courts going to address that situation? 
Scenarios where the so-called reverse payment may ap-
pear very large may, in fact, be larger than what the 
generic itself might be able to generate in profi ts. I think 
those kinds of issues are still open.

There are some hints in the court’s opinion about how 
those issues might be addressed but it’s going to be fasci-
nating to watch the space going forward.

MR. KATZ: Before we move on to something else I do 
want to go back to something you had mentioned, Scott, 
about the difference between regulation and antitrust and 
I feel this falls in a different kind of place. Sometimes we 
have regulations set by a regulator, the FCC is a prime 
example, busy regulating industry well or not well, we 
can disagree on that; what I think makes this to some ex-
tent special is that you have a statute that tried to come 
up with some method to encourage competition and it 
pushed the generics towards suing early, then gave cer-
tain exclusive rights to those who sued early and should 
we think differently about a regulated space that is regu-
lated just by the operation of the statute as opposed to 
someone who is busy watching what’s going on?

DR. HEMPHILL: This is an interesting question in 
settings where you have an industry-specifi c statute that 
seems to take a view about the balance between innova-
tion and competition. In those settings, there’s surely an 
argument that antitrust should be dialed up or dialed 
down depending on what that specifi c statute says. I have 
done some writing that makes just this argument. Actavis 
could be taken as a decision in that vein.

MR. KATZ: Let’s turn to mergers. There were some 
interesting mergers this year and I should note there is an 
excellent program later today about mergers, it promises 
to be a very fascinating panel; I am looking forward to it 
but we are going to focus on the few major merger chal-
lenges that we have to talk about, so fi rst I want to talk 
about American Airlines and US Airways. Coincidentally I 
have to mention the three of us happened to start talking 
about this very case on an airplane. We happened to be on 
the same fl ight and the DOJ fi led their complaint on the 
very same day so we are going to try to continue here and 
hopefully you will fi nd it interesting too.

So the complaint the DOJ had fi led alleged that the 
merger would create the world’s largest airline, it would 
reduce the number of major legacy airlines from four to 
three but in addition to typical allegations that this would 
lessen competition in city pair routes, the complaint 
also asserted that after the merger that the airline would 
be—the combined airline would be less likely to offer dis-
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mismatch, the bet that DOJ has taken, pays off. We should 
set the wheels in motion for something like that now.

MR. BURKE: It’s a very interesting point and not to 
get too sidetracked on this but I was recently talking with 
a DOJ offi cial about retrospectives and he took the posi-
tion that the DOJ lacks the authority to engage in retro-
spectives because they bring cases, that’s all they do.

The FTC has a broader mandate. Under the FTC act, it 
can study markets, it can do studies and it can issue sub-
poenas to fi nd out what is going on in the industry but the 
DOJ can’t do so. Maybe that’s correct, but if they can’t do 
it maybe they should let the FTC do it.

DR. HEMPHILL: I agree—the FTC could do it, a state 
could do it, or the presiding judge in the Tunney Act pro-
ceeding could order it.

MR. KATZ: We have a lot more to cover. I want to talk 
about another merger and this a merger that ultimately 
was not challenged and this is Offi ce Depot and Offi ce 
Max. So the FTC closed its investigation of this proposed 
combination, of the second and third largest offi ce supply 
superstores. Similarly to the airline merger that we had 
just been discussing, this isn’t the fi rst time that the agen-
cy has taken a look at this particular industry.

Sixteen years ago, or now it’s a little more than that, 
the FTC had blocked successfully in court and affi rmed on 
appeal Offi ce Depot’s proposed merger with Staples. So 
what changed over these past 16 years that would lead to 
such a different result?

MR. BURKE: It’s going back to Staples. At the time it 
was surprising to many people because people said look, 
you can buy paperclips and post-it notes anywhere, how 
can you have a monopoly on that market but what was 
shown very compellingly by the FTC was that in fact buy-
ing those things at offi ce superstores was very different. 
Those stores focused on competition with each other, they 
worried about each other’s pricing and it was very com-
pelling evidence that in their internal documents, in their 
internal pricing policies, that they priced their paperclips 
and post-it notes differently depending on how many 
other offi ce superstores there were in the area.

So the FTC was successful in pursuing a kind of novel 
theory at the time that you can have that kind of localized 
competition. It was a really one of the fi rst unilateral ef-
fects cases, I would say, where a court really adopted that 
kind of approach.

Well, what happened was that the markets changed 
and the FTC acknowledged that and there were two big 
changes that they noted. First, there was greater competi-
tion from brick-and-mortar traditional stores, a lot of fi rms 
like Wal-Mart and Target and others have gotten into this 
market and are very vigorous competitors and the compa-
nies’ documents and their pricing policy refl ected that.

the complaint that the DOJ fi led and the remedies that 
they obtained, which remedies resemble much more of 
those traditional airline mergers.

This a little bit of an anomaly, you know. Press re-
ports, and who knows how the reliable they are, say that 
the attorneys and parties were surprised that when the 
DOJ sued them in this case, that they felt jumped and 
they were willing to talk about settlement and investi-
tures and were surprised that the case went so quickly to 
litigation.

So, it’s an interesting issue here, you know, only time 
will tell. Maybe somebody can ask Bill Baer after the din-
ner tonight on what happened here but why couldn’t the 
DOJ have gotten these remedies earlier in the process 
without having to commence the lawsuit and all the ma-
chinery of litigation having been geared up? So that’s sort 
of my perspective on it.

DR. HEMPHILL: I certainly want to echo the sense of 
disconnect between the DOJ’s theory of the case here and 
the remedy that they agreed to. The complaint empha-
sized one-stop competition, but the remedy is all about 
building up the low-cost carriers. Don’t get me wrong—I 
see the point of shifting slots and gates to low-cost car-
riers. In principle, that might be a more potent form of 
competition than USAir had provided. So the question is 
whether this will result in more competitive pressure on 
the legacy carriers, compared to before the transaction. 
The government says yes, this settlement is even better 
than the injunction they could have gotten had they won 
the case.

Now, if DOJ is right about that, is it suspicious that 
USAir and American would accept such a deal? I think 
it might not be suspicious. After all, some of this new 
competition might be at the expense of Delta and United. 
So the parties might well agree to a settlement that is, in 
part, at the expense of rivals. That said, the stock price of 
Delta and United both rose on the deal, suggesting that 
the market sees this arrangement as competition reduc-
ing.

Now, in defense of the settlement, DOJ has offered 
an analogy to the earlier United-Continental transac-
tion, which helped make Southwest a real competitor, in 
part thanks to some transfers at Newark. This is an odd 
example, though, again comparing this to the complaint, 
because the complaint argues with some regret that the 
United-Continental deal was a mistake.

I am an academic, so let me just say it directly: This is 
a subject that is crying out for further study. It’s hard to 
imagine a stronger candidate for a merger retrospective, a 
couple years down the line. We have a high-profi le merg-
er in a data-intensive industry where the settlement is 
explicitly premised on a different theory from the claimed 
loss. A serious look should be taken to see whether the 



10 NYSBA  Antitrust Law Section Symposium  |  2014

In LIBOR just to try to describe very, very briefl y there 
are allegations that the banks conspired to misreport their 
estimated cost of borrowing when they made daily sub-
missions to the British Banking Association, which col-
lects this information.

LIBOR stands for London Interbank Overnight Rate; 
it’s a widely used benchmark interest rate and it’s cal-
culated based on the panel banks reporting of their esti-
mated cost of borrowing in London at 11 a.m., particular 
various kinds of funds.

So the fi nes here are in the billions; there was a long 
decision by Judge Buchwald here in the Southern District 
that dismissed the antitrust claims so that case is clearly 
ongoing.

In addition to LIBOR, though we have class actions 
investigations involving other fi nancial markets, we have 
foreign exchange trading, we have CDS credit default 
swaps, that’s a different kind of theory but we have North 
Sea Oil prices and another benchmark; so Art, is there 
some common theme here to these or is there some reason 
they are all coming up around now?

MR. BURKE: It’s an interesting question. There have 
always been antitrust litigations in the fi nancial services 
industry. If we go back to the 90s and early 2000s there 
were litigations involving IPO spreads, the fl ipping cases. 
Many of those cases were actually dismissed based upon 
security law preemption arguments.

But we’ve had a new wave and clearly there is some-
thing going on here. Now I think if you looked at the 
allegations in many of the complaints, the claims are 
that the misconduct arose in part because of the fi nancial 
crisis. That is certainly what the allegations are in LIBOR, 
that the banks, because they were concerned that LIBOR 
essentially was self-reported rates, that the banks claim 
they can borrow certain instruments, certain currencies 
at certain different time periods. The concern or allega-
tion is that during the fi nancial crisis that borrowing price 
went way up and the bank actually had to disclose that. It 
would send a bad signal to the marketplace that the bank 
was very fragile, so there was a uniform suppression of 
true LIBOR rates to hide that fragility. I think many of 
these other cases also have links to the fi nancial crisis.

One of the things that I think is driving these things 
are leniency programs, not necessarily just in the U.S. but 
also in Europe and elsewhere; many of these banks have 
already confessed to doing bad things in other circum-
stances and they are under some obligation to turn them-
selves in under their existing non-prosecution agreements 
or other settlements as well as being afraid that if they are 
not the person in the door someone else is going to beat 
them to it.

So I do think there has been sort of a rolling level of 
institutions turning themselves in to the government for 
potential misconduct and that obviously has spurred the 

Then also obviously the growth of online commerce 
has been very signifi cant in those 16 or 17 years since the 
case was decided. Many businesses are able to acquire 
these kinds of products as well as individuals on internet 
places like Amazon, et cetera.

So the marketplace has changed, the FTC acknowl-
edged that. I think they were careful to note there is not a 
magic wand to say there’s internet competition, that there 
may be markets where the growth of the internet does 
change the dynamic and over time does change the mar-
ket defi nition.

There may be other markets, however, where the 
online channel still is not a real substitute for traditional 
brick-and-mortar, so I don’t think that you should assume 
this case means that when you’re defending a merger 
you can always sort of point to the internet and say it’s a 
much bigger market, don’t just look to brick-and-mortar 
stores, but this certainly does give some ammunition to 
parties who want to do that.

DR. HEMPHILL: I think I agree with all of that. What 
we’re seeing is that past performance is no guarantee of 
what is going to happen in the future. In airlines, consoli-
dation has changed the terrain. Here, the issue is tech-
nological change, so that a merger that might have been 
unthinkable a decade ago seems unobjectionable today.

MR. BURKE: It’s a cautionary tale for everybody in 
a sense that there’s a tendency to say well, how did the 
DOJ or FTC or the state AG address this merger the prior 
fi ve times, when a similar merger occurred? Both of these 
cases are illustrations that markets do change and evolve.

MR. KATZ: I think on the one hand the merging par-
ties would like the government to look at how the market 
has changed, on the other hand it’s predictability is so 
important that it’s sometimes nice to say well, the last 18 
mergers in this business went this way and therefore the 
one you are proposing now is not going to go the follow-
ing way, so I think that there’s a balance between every-
body’s desire for predictability and what is also clearly 
necessary, which is understanding the changes, and some-
times I think the government is slow to change the way it 
looks at some industries and I think it’s an industry-by-
industry kind of analysis.

Let’s turn our way from mergers; if we have time 
again maybe we will come back for some more.

On a topic that is something that is near and dear to 
many of us here in New York, it’s been several years since 
the height of the fi nancial crisis but to this day we are see-
ing this past year and a couple years before some major 
investigations, class actions involving fi nancial institu-
tions, we have LIBOR matters, the regulatory investiga-
tions, the settlements, regulatory settlements, private class 
actions.
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will ultimately be subject to appeal and so we really don’t 
know where these cases are going to ultimately go.

One thing that I think is important to remember is 
that many of these cases involve allegations of essentially 
ad hoc trader manipulation, a trader who was talking 
with his friends and they wanted to push a benchmark in 
one direction or another so as to be able to make a better 
bet based upon that.

I think that is going to be very interesting to see how 
those claims are ultimately addressed when it comes to 
class certifi cation if these cases get to that point. It’s going 
to be very challenging and obviously I am biased having 
been more on the defense side but it will be very challeng-
ing I think to see how you can certify a class when the 
manipulations are day-to-day changing and directionally 
changing so some defendants or some plaintiffs may actu-
ally benefi t from a manipulation depending on whether 
they are long or short in a certain position.

That is going to be an area that gets a lot of attention. 
We are probably a few years away, of course. Maybe that 
is something we can address next year or the year after 
that.

MR. KATZ: Let’s talk about another a big industry 
here in the city: publishing. After a bench trial, Judge Cote 
in the Southern District found that Apple had played a 
central role in an illegal price fi xing scheme with fi ve book 
publishers to raise the price of e-books and to limit retail 
price competition. All fi ve of the publishers had settled 
before trial.

I am going to try to give a few key facts. I will miss 
important facts no doubt, but hopefully I will get some of 
the important ones.

In 2009 about 90 percent of e-books were sold by 
Amazon and Amazon charged $9.99 for many of the new 
releases and best sellers. Publishers weren’t happy with 
this. Apple had wanted to enter the e-book retail market 
and they wanted to tie that together with the launch of 
their iPad.

Now, this was in 2010 they were going to launch their 
iPad so Apple had proposed for the publishers to move to 
an agency model where the publishers would set the retail 
price and then Apple would sell the e-book as an agent, 
they would just take a percentage commission for each 
transaction.

In the proposal the prices would be higher and in ad-
dition in the proposal from Apple in separate agreements 
with each of the publishers there was a most favored na-
tion-like clause that effectively required the publishers to 
make sure that no other e-book retailers, which of course 
included Amazon, would sell their e-books at a lower 
price than the price that was sold by Apple as that agent 
for the publishers. And the publishers agreed to this.

investigations which, in turn, has spurred the civil litiga-
tions that followed after that.

DR. HEMPHILL: This is a fascinating area. There’s 
a big picture question that courts will have to wrestle 
with, which is how far does antitrust extend? What kinds 
of suspension of competition count under antitrust and 
when we do see the suspension of competition at all?

It’s worth taking a look at the district court’s ruling in 
the LIBOR case. The judge took the view that the LIBOR 
setting process isn’t itself “competitive.” It’s just a made-
up number that each of the banks throws into a big hat, 
and you take the average of some of the numbers in the 
hat. That not being a competitive process to begin, why 
are we talking about antitrust at all?

Now, the plaintiffs respond that this process looks 
like some older cases, where there was manipulation of 
a component of price or an input of price. The case that 
comes to mind is Knevelboard. It’s a cheese case, where 
a bunch of cheese makers got together and fi xed the 
price on bulk cheese, which mattered as an input to the 
price for milk. The LIBOR district judge was aware of 
Knevelboard, but responded that in that case, they were ac-
tually supposed to be competing as to cheese; in LIBOR, 
they were not. Now, there is not a clear answer at the ap-
pellate level about whether the cheese case is a good anal-
ogy; stay tuned.

These questions will also be relevant for one of the 
other cases that was mentioned, the foreign exchange 
case, where the WM/Reuters rate is alleged to have been 
manipulated. Let’s take for granted for the moment that 
there is manipulation—that some traders did something 
bad. But still we have to ask whether they did something 
that was antitrust bad. Now, here it’s a bit different from 
LIBOR, because the rate is set not by throwing a bunch 
of made-up numbers into a hat, but instead by taking the 
average of some actual trades. Here, one key question 
will be, what competition is being reduced?

MR. BURKE: Just hearing Scott talk about this, it 
actually makes me think about your comments earlier 
about Trinko and regulated industries. I think this may 
also be an area where courts feel some reluctance to ap-
ply antitrust in a sort of a traditional fashion because 
this is such a highly regulated space where you’ve got 
Securities Exchange Commission, the CFTC. Many of the 
cases that have been brought have not been brought by 
the Antitrust Division but they have been brought by the 
criminal fraud section of the DOJ. There are a lot of other 
things going on and there is sort of a sense maybe some-
how that if something wrong happened here it may be 
wrong but it may not really be antitrust wrong.

One other point I will make is that these are all cases 
that were in the very early stages and we only have one 
signifi cant decision, Judge Buchwald’s, that obviously 
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various Apple witnesses. Those kinds of very detailed 
fi ndings will be challenging to attack.

Now, to come around at length to your question, 
per se liability for Apple leaves me a little bit uneasy. It’s 
one thing to say, the publishers got together in a fancy 
restaurant to talk about the threat from Amazon. But 
Apple wasn’t in that room. So you have to be a little un-
easy when you have a vertical player who sort of gets 
wrapped up in it all, even if they knew what was going 
on, and conclude that we are just going to fi nd a violation 
without doing any further analysis.

That raises a question. If there is a per se violation for 
some conspirators, is it necessarily a per se violation for 
all of them? I think we have some precedent that the an-
swer is yes. Judge Wood’s opinion in Toys R Us suggests 
as much, but she may have been uneasy about that, and 
had lots of alternative holdings to make clear that the ar-
rangement was in fact anticompetitive.

That raises the question of liability under the rule of 
reason. There is not a fact pattern that is exactly like the 
e-books case, so you can’t just take a case off the shelf 
and say, this is exactly like that. The closest case may 
be United States v. General Motors, a Supreme Court case 
where Chevrolet dealers all got together with one another 
and with GM to try to get rid of some other dealers. These 
other dealers were apparently selling cars at a discount 
but not taking on the obligation of servicing them. There 
is an analogy here to showrooming by retailers, who have 
to compete with online retailers.

In General Motors, the Supreme Court had no problem 
saying that the combination was a per se violation. I per-
sonally think that is wrongly decided. I think there was a 
procompetitive argument here, the basic free-rider argu-
ment, and that the horizontal combination of the dealers 
should not have been enough for per se liability. If General 
Motors were decided today, I think it’s clear that it would 
not be decided on a per se basis.

So there is an argument for considering this case 
under the rule of reason instead. Even so, Judge Cote 
squarely held in the alternative that there was an anti-
competitive effect from the price rise, and no compelling 
justifi cation. 

MR. KATZ: Let’s turn to something else—we are 
starting to run out of time—but I do want to very briefl y 
mention another Supreme Court decision, this one has to 
do with merchant agreements between retailers, in this 
case a restaurant and American Express. These agree-
ments required that all disputes would be resolved by 
arbitration but it said that there would be a waiver of the 
right to arbitration on a class basis.

The Second Circuit said this class action waiver is 
not enforceable, that any one individual couldn’t pros-
ecute this claim by themselves, you had to hire experts, 

There are colorful allegations of meetings by publish-
ers but to focus on what Apple did, Judge Cote, I will 
quote what she said, “that the agreements did not pro-
mote competition but destroyed it, that they removed the 
ability of retailers to set the prices of their e-books and 
compete with each other on price, they relieved Apple of 
the need to compete on price and allowed the publishers 
to raise prices for their e-books.”

The decision discusses both per se, rule of reason but 
I think the government looked at this as a per se price fi x-
ing case and my question to you Scott is that right, should 
we think of this as a price fi xing case?

DR. HEMPHILL: The question, as Judge Cote under-
stood it, was whether Apple made a conscious commit-
ment to a common scheme to do some harm. The under-
lying theory here is that the publishers hated a $9.99 price 
point, and they were also worried about disintermedia-
tion by Amazon, as Amazon developed into an alterna-
tive to the traditional publishers.

This is probably the right moment to say, by way of 
disclosure (or advertisement!), that my wife is a novelist. 
She publishes with a different part of Amazon, not the 
e-book part but a part of Amazon that acts as a traditional 
publisher. Buying In is the name of her novel; it’s available 
in hardcover and Kindle.

MR. KATZ: I can tell you it’s a great book; I read it, 
and it talks about mergers.

DR. HEMPHILL: I spent some time at the trial last 
summer. One of the things that was really striking was 
the extent to which the late Steve Jobs was the star wit-
ness. The scheme was described by Jobs as an “aikido” 
move—a redirection of force. It was clear that Jobs under-
stood the overall scheme. He told his biographer, “So we 
told the publishers, ‘we’ll go to the agency model, where 
you set the price, and we get our 30 percent, and yes, the 
customers pay a little more, but that’s what you want 
anyway.’ So they went to Amazon and said, ‘You’re going 
to sign an agency contract or we’re not going to give you 
the books.’” That is the government’s theory and it’s right 
there in the biography.

I plan, next time I teach this case, to show a short vid-
eo, from right after the launch of the iPad, where Jobs is 
speaking with Walt Mossberg, the prominent tech report-
er. During the launch presentation, Jobs discussed selling 
a book at a price quite a bit higher than what Amazon 
was then charging. Mossberg can’t understand how this is 
going to work, and asks Jobs about it. Jobs just smiles and 
says, “That won’t be case…. The prices will be the same.”

So it’s clear that Jobs understood this overall scheme 
and that Apple benefi ted from that, and I think that’s 
described very powerfully in Judge Cote’s opinion. The 
opinion is at pains to repeatedly credit some witnesses’ 
testimony, and discredit and disbelieve the testimony of 
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DR. HEMPHILL: There is plenty of space to do 
both! As a starting point, we can take our cue from the 
President’s patent shout-out in this year’s State of the 
Union address. He said, “let’s pass a patent reform bill 
that allows our businesses to stay focused on innova-
tion, not costly, needless litigation.” That said, as Lisa 
Larrimore Oullette pointed out to me, he also mentioned 
patents in 2011, again in his State of the Union Address. 
There, he said, “America still has the largest, most pros-
perous economy in the world…. No country has more 
successful companies, or grants more patents to inventors 
and entrepreneurs.” You almost get the sense that patents 
were great in 2011, but now we’ve realized that maybe 
they’re not so great in 2014.

With respect to PAEs, I think we could spend a whole 
session on this. There are three broad issues here that I 
want to touch on briefl y.

The fi rst and maybe most standard is the PAE as de-
fendant, either in an antitrust or a deception case. These 
are PAEs that are sometimes described as “bottom feed-
ers,” fi rms that are asserting patents without a careful in-
vestigation beforehand and being misleading about what 
patents they have or are asserting or are relevant. Or mis-
leading would-be licensees about the settlements they’ve 
reached with other targets.

I think the classic example right now is MPHJ 
Technology Investments. As some of you know, the New 
York AG’s offi ce just reached a settlement with them. 
Vermont has done work in this area too. The FTC had 
drafted a complaint against them, but the fi rm preemp-
tively sued the FTC and its commissioners individually, 
asserting that the FTC’s actions in pursuing the fi rm are 
unconstitutional.

The story here, judging from the New York settlement 
and the FTC draft complaint, is that the fi rm claims patent 
protection in the use of scanners on networks that have 
e-mail. It sent a succession of form letters to small busi-
nesses, asking for $1,000 per employee and threatening 
litigation. They claimed that they’d reached settlements 
with lots of other targets. In fact, judging from the draft 
complaint, just 17 fi rms fell for this. To be clear, enforcers 
are pursuing this not primarily as an antitrust theory, but 
as a kind of fraud and deception.

The second category features the PAE not as a de-
fendant but as an antitrust plaintiff. For example, a PAE 
called Cascades Computer Innovation tried to get a bunch 
of big companies to take a license. Those companies 
relied on a company called RPX to negotiate jointly for 
licenses as to all of them. The district judge recently de-
nied dismissal. I was in a conference recently where RPX 
described itself as “pooling the buying power of its mem-
bers.” This was after the antitrust complaint was fi led. 
If you are counseling RPX or somebody like them, you 
might advise them to rethink their public presentation of 
the business model.

et cetera and it would make it so nobody could bring 
cases. The Supreme Court reversed the Second Circuit. 
It’s called American Express v. Italian Colors Restaurant and 
the court said they have to rigorously enforce arbitration 
agreements according to their terms. Art, should we take 
this as an antitrust decision, should we care about the an-
titrust laws or is this just really arbitration?

MR. BURKE: I mean it’s highly relevant to antitrust. 
Basically, wherever there are consumer class actions this 
is going to be an issue. If the court does hold to many 
people’s surprise that arbitration provisions in merchant 
agreements apply, the individual consumer wanting to 
bring a class action later may be likely prohibited from 
doing so.

So I think it has potentially signifi cant implications. 
One you would need to follow is in cartel cases. How sig-
nifi cant are these provisions because even if a consumer, 
one consumer, has an arbitration provision with an al-
leged cartel member A, it’s probably not going to have 
that arbitration provision with cartel member B, C, D, and 
E. There is joint and several liability among several cartel 
co-conspirators. So the arbitration provision will not nec-
essarily block the claim in its entirety but will shave off a 
portion of the claim. I think the courts are struggling with 
that issue and we will see how that plays out over time.

MR. KATZ: This claim was only against American 
Express.

MR. BURKE: When you’ve got a claim against a 
single defendant it should be game over for plaintiffs.

MR. KATZ: There are some other very important 
interesting developments in class actions cases but we are 
going to skip along to something else.

This next topic is not a case or really an enforcement 
action but it’s a business model that is being examined 
and we are talking about patent assertion entities (PAEs). 
They are called—for those who don’t know what that 
means—we often call them patent trolls. We are not going 
to use that word again it is apparently offensive. I am not 
going to attempt to defi ne what that means but generally 
speaking what we are talking about are fi rms that buy 
patents from existing owners of patents and then they 
assert those patents and bring infringement suits or they 
insist upon licensing fees, but they are not in the busi-
ness, they don’t do research and they don’t practice the 
patents, so these PAEs they have attracted the attention of 
politicians and intellectual property lawyers and now the 
FTC. There was a workshop over a year ago and present-
ly there is a study ongoing by the FTC of Patent Assertion 
Entities, so Scott you think a lot and write about IP and 
antitrust and is this an area that we should be concerned 
about, is the FTC right to spend their time and energy on 
this and maybe not some merger?
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getting resolved by the courts and there are a lot of types 
of legislation that are under consideration here.

The challenge here is though defi ning what you are 
trying to—it’s very easy to sort of like what you say about 
pornography, you know it when you see it, but actually 
legislating against this is very challenging, defi ning what 
a patent troll is. You say it’s an entity that doesn’t actually 
produce anything. Well, then that also would sweep in 
universities who have lots of IP portfolios but don’t actu-
ally produce widgets and we certainly don’t necessarily 
want to sweep universities into the same bucket as we 
sweep these Patent Assertion Entities, and also you know, 
Patent Assertion Entities can circumvent that by having a 
small operating business associated with them and there 
are many, many other challenges when it comes to draft-
ing the legislation.

So this is an important area where we really do get a 
chance for bipartisan reform on both sides of the aisle and 
people realize this is a problem but actually the legislative 
process is going to be very challenging.

MR. KATZ: We are coming near to the end of our ses-
sion, I hope you don’t mind if I steal just a little bit from 
the break because we had a little bit of stall in the begin-
ning of our session. I do want to offer up the chance for 
some questions from the audience if there are any and if 
there are maybe you guys might want to bring up things 
that we haven’t discussed.

Yes?

AUDIENCE MEMBER: There was a recent decision 
involving reverse payments by a lower court, which had 
held that reverse payments have to actually be money. I 
was wondering what Scott’s views are and whether a re-
verse payment can be any consideration or just money.

DR. HEMPHILL: You’re thinking of the Lamictal 
opinion. So one of the issues in reverse payment cases go-
ing forward is, what counts as a payment? What counts as 
compensation? One issue in Lamictal is a “no-authorized 
generic” provision. When a generic enters the market, a 
branded fi rm can launch its own generic version of the 
product—a so-called “authorized generic”—which great-
ly reduces the competing generic’s profi ts. Or the branded 
fi rm could license another fi rm to do the same thing, to 
similar effect.

So, as part of a sweetheart settlement deal, the brand 
could agree not to launch an authorized generic—that’s 
the “no-authorized generic” provision. In other words, 
the branded fi rm could agree to sacrifi ce some of its prof-
its to benefi t the generic fi rm. The effect is to smuggle 
some compensation to the generic fi rm.

Now, the Lamictal district court rejects this perspec-
tive entirely. It takes the view that a payment must take 
the form of cash. After all, the Supreme Court’s Actavis 

The third category is the alleged abuse of standard 
essential patents. Now, this issue is not limited to PAEs. 
Clearly, operating companies, which make things in 
addition to having patents, could be implicated in this 
question too. The worry here is that through the standard-
setting process, fi rms adopt the standard, and they do 
so on the understanding that the license will be reason-
able and nondiscriminatory, and then once everybody is 
hooked, the licensor increases the price or tries to enjoin 
an infringing user of the technology. This is an issue that 
potentially sounds in section 2, although there are chal-
lenges in bringing cases like that.

MR. BURKE: Just a few comments on this, this is a 
big problem if you talk to general counsels and I am sure 
many of you do, especially technology companies, but not 
solely technology companies anymore. This kind of litiga-
tion is accounting for a greater and greater portion of their 
litigation budget.

It is increasing at a rate that is very fast. I mean even 
as compared to two or three years ago GCs are saying 
they are seeing proliferation of this kind of litigation so 
it is a very serious problem. Again maybe I am biased. I 
don’t see this being a reward to innovators, you know, the 
people who are behind these kinds of organizations say 
that look, we are just trying to get, you know, the fair roy-
alties for the people that invented these kinds of products 
but the facts are these patents have long since been sold 
and the actual innovators behind the technology are not 
associated in any way with the claims that are being as-
serted.

So it’s hard to see how this kind of litigation is spur-
ring on innovation when this kind of litigation didn’t 
even exist on its current scale until the last few years. 
How was this innovation actually necessary 20 years ago 
for somebody to invent the fax machine or the internet?

I am certainly skeptical that this is a socially benefi cial 
kind of litigation. The problem here is to fi nd a way under 
the antitrust laws to challenge the conduct because hon-
estly it is largely legal. These are valid patents or at least 
when they are valid they can be asserted.

So while there are certain examples like the case that 
we were just discussing in New York, where people are 
misleading the licensees in paying royalties, that doesn’t 
really get at the fundamental problem because the bigger 
players are careful not to do that.

If you are one of the very large Patent Assertion 
Entities you’ve got thousands of patents, many of them 
are valid, you can use them very effectively in a way 
that’s completely legal.

So now that leads us to the fi nal question which goes 
to the State of Union Address. Is there a way to solve for 
this in legislation? I think it’s hard for me to see this issue 
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try to get unknowing people or people who can’t afford 
any patent counsel. I am talking about pure patent troll is 
something people should be aware of.

MR. BURKE: The problem is though that there are 
some companies that are very large that are not relying on 
those tactics; they’ve got good counsel, they know how to 
turn right corners, but the patents or the effects especially 
are perhaps in a sense even worse.

MR. KATZ: I want to thank everyone, Scott, Art and 
the rest of the audience for listening and we certainly en-
joyed it, I hope you did too.

Please stay on for the rest of the day, which has some 
very, very exciting interesting programs. Thank you.

MS. HART: I have failed to do a little bit of house-
keeping oversight and I want to thank Art, Scott, and Elai 
for what they did and we have such a great audience too, 
with humor and intelligence, so the questions are going 
to be a very important part of the day and we do want to 
reserve time as we go along.

We are going to have a short break. Please be sure to 
fi ll out your midday attendance form and then your end 
of day attendance form. I am sure that in part you are here 
for CLE credit and please do endeavor to go online to do 
the evaluations. Those are important to inform the Section 
about which speakers really succeed with the audience. 
Thank you so much and now we have a brief break. 

opinion was about cash. Now, you might disagree with 
me about whether a no-authorized generic provision 
ought to give rise to antitrust liability, and yet still reject 
the court’s view that it has to be cash. On the district 
court’s view, if I pay you in land or gold it doesn’t count. 
The court must be wrong that it has to be cash, merely 
because Actavis talked about cash.

I think the Third Circuit is likely to conclude that 
no—AG provisions ought to be thought of the same way. 
There are other interesting examples of compensation 
that we are going to have to think about as well. For ex-
ample, in the Lamictal case, actually the settlement was 
about not one drug but two, involving the same patent. 
The settlement has different entry dates for each drug. 
The drug that didn’t face any additional generic competi-
tion got an early date. The drug that would face lots of 
additional compensation got a late date. That kind of ar-
rangement can provide compensation too.

AUDIENCE MEMBER: There were two, one was a 
50 million dollar drug the other was a 2 billion dollar. 

DR. HEMPHILL: Correct, that’s right. That’s right. 
So the generic got a good deal on the little drug.

AUDIENCE MEMBER: There is a case in Delaware 
that counsel may not use the term patent troll in front 
of the jury. I don’t think it’s been litigated against a lot 
of trolls. This is very clear business model in which they 
send letters and make false statements in the letters and 



16 NYSBA Antitrust Law Section Symposium  |  2014

He will talk about antitrust as well as protection, and 
he is a great resource on that. Prior to his time at the FTC, 
he also was in private practice.

In addition, we have Jamillia Ferris who, as many of 
you know, was chief of staff of the Antitrust Division and 
now is a partner at Hunton and Williams doing antitrust 
and consumer protection.

Jamillia had supervisory roles on matters and her 
experience prior to the Antitrust Division and consumer 
protection is more involved.

And fi nally, we have Dan O’Connor, who we are very 
pleased to have join us. He’s one of the directors of policy 
at the CCIA.

In that capacity he is an advocate as well as a great 
thinker on not only antitrust, internet policy and trade is-
sues, but also has experience in the policy sector advocat-
ing for federal agencies like the DOJ and the FTC, and has 
previously served in roles as legislative aide to the New 
York Legislature, and has experience beyond that.

As he commented many times in our planning calls, 
he has an economics background and a policy back-
ground. In terms of his degrees he was at the London 
School of Economics and we are just glad we have a non-
lawyer.

So let me set the stage and then I will hand it off to 
our talent.

I just threw some defi nitions up there because in our 
conversations we kept talking about what exactly is social 
media and as you will see through the panels, defi ning 
what we are talking about is important to the competitive 
issues.

Many of you’ve heard of the top seven or eight social 
media companies in terms of whether it’s eyeball or ears 
or interfaces but if you do a search this is 30 or 40 or 50, 
but there are hundreds.

When the topic of social media came up when we 
met with the committee, some of our members referred to 
their kids. Their teenagers are the ones that are using this 
but a broader relevance is some of the stats worldwide. 
Who is using social media, what age groups? That’s why 
this topic is timely for our speakers, they will have lots to 
say on what is going on.

So to start out. We will kick it to Jared in terms of de-
fi ning the universe and also talking about his experience 
in this phase and where Spotify is.

MR. GRUSD: Thank very much, I am fl attered and 
humbled to be here.

MS. HART: Could everybody come to order please.

Good morning. This terrifi c day is going to continue 
now under the efforts of Wendy Waszmer of King and 
Spalding.

I have to tell you I have always believed that tenacity 
and fl exibility are indispensable to success and Wendy 
has bobbed and weaved and rolled with the punches on 
putting this panel together because it’s such a cutting 
edge panel that many of our panelists pulled off, travel-
ing internationally, and yet Wendy has put together such 
a high caliber group here and it’s just a tribute to her 
stature and her tenacity. So thank you so much Wendy for 
all your effort and I look forward to hearing the panel on 
social media and competition policy. Thank you.

MS. WASZMER: Thanks, Barbara, and thank you for 
your help, everyone’s help putting this together.

As Barbara said we had a bunch of shifts and I will 
spend a little bit of time introducing the panelists because 
I think the agenda and material is outdated but I will say 
as much as I loved the slate of people we had I like this 
slate even better, so maybe we can start with Jared Grusd, 
who we have here from Spotify, general counsel and also 
the head of corporate development.

I will give credit to Jared’s colleague, Bart Silverstein, 
who did great brainstorming on this panel over lunch, 
helped me brainstorm at the beginning and got Jared to 
join us. We are so happy to have him.

Other than being the lead counsel for Spotify, which 
as many of you know is an innovative digital music 
media company worldwide, Jared has just an amazing 
amount of experience in this space, having also been at 
Google in a leadership position.

In addition to that, I was joking around with him be-
fore that he has been named to the top 100 list in Silicon 
Valley as well as in New York. 

MR. GRUSD: By the way, top 100 to my daughters is 
like a fail, top 100 to my wife is pretty cool.

MS. WASZMER: As you will see from some of the 
insight that Jared will share with us, he not only has the 
legal background but also has the corporate and business 
development perspective that I think is important and 
that people will really appreciate on this panel.

Next, who probably doesn’t need any introduction, 
Bill Efron from the FTC is here.

Bill is the director of the FTC Northeast Regional 
Offi ce and also previously served as acting director of 
that offi ce. He supervises not only antitrust but protection 
matters.

Social Media and Competition Policy
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lecting from you and this is why we are doing it and this 
is all; it’s an important bond that we form with our users. 
It also shouldn’t be abused.

The second angle is competition. I don’t think of it at 
all in terms of social media. In fact, social media to me is 
almost a utility. I then think about it in terms of market-
places and fi rms and what are they doing. And Spotify, 
for example, is a social music platform where users come 
together to share, discover and consume music. It is the 
fastest growing music service now in 55 countries. We 
have more than 30 million users and we have given more 
than a billion dollars back to the music industry, so we are 
a fast growing player in the ecosystem.

As I think about the ecosystem structurally I think of 
it in the following way: There’s a massive secular trend 
that is going on in the world, which is to shift from com-
puters, which are more or less kind of dying.

In particular, as you think about third world coun-
tries, and even in the U.S. and Europe it’s defi nitely 
shrinking as a preferred means of communication to-
wards mobile and there is, in fact, a mobile revolution 
taking place in the world and like what we saw in the 
P.C., the main battle in the mobile revolution is being 
fought at a number of very important platform layers.

On the fi rst is Telco. The second kind of what we saw 
on the computers at the operating system layer and we 
see it with the rise of Android. We see it with the rise of 
OIS, which is the Apple system. Essentially those are two 
dominant operating systems in the mobile space. So it 
says okay, if consumers are shifting to mobile and con-
sumer technology companies they are essentially building 
all those platforms. All those companies are essentially 
building their companies on top of those two operating 
system layers.

It begs the question what are the rules of the road that 
should exist to create what I deem an element of pop and 
then we will talk about other forms and other things but 
that’s where the world is going.

So the competition angle is what I would refer to in 
the case of Google and Apple in particular; they exist at 
the operating system layer. They also exist at application 
layer which is where Spotify plays. We deliver music; we 
sit on top of an operating system. LinkedIn provides a 
network around jobs and businesses; they sit on top of an 
operating system, so to some extent they too are an ap-
plication.

If the question is, if you control the operating system 
layer and you also decide to compete in the application 
layer how should you play it? Are there rules of the road 
to regulate that? I think that’s one competition issue that 
is certainly right for all companies that are building on 
top of the mobile ecosystem and the picture gets a little 
bit complicated.

I just want to take a test how familiar are people with 
social media. I ask one, just raise your hand, do you know 
what a selfi e is? There you go. See, this is not a privacy 
panel.

Look, on the one hand social media is a term that I 
think all of us understand. I think there is a really great 
danger with using the term social media and even as we 
prepared for the panel, I said hey, there’s a real risk we 
are going to talk right past each other because we are all 
going to approach it from really, really different angles.

So you see the tabs that were up here before, and 
if you look at two-thirds of 2013 in particular, it’s like a 
crazy big year for social media. YouTube surpasses one 
billion users, Twitter does its IPO. We have a State of the 
Union that Twitter is the most talked about place. Yahoo 
buys Tumblr, Snapshot turns down an opposition bid for 
3 billion dollars and people are like how is it possible that 
you know 12 people in Las Angeles who just graduated 
college and turned down 3 billion dollars? Dropbox in 
the last month has raised a lot of money, 10 billion dollars 
U.S. evaluation.

I am not an antitrust lawyer but even from where 
I sit social media is so vague that it means nothing and 
the way I think about the world is like hey, what are the 
markets out there, what are the fi rms, who are the fi rms, 
what are the groups of fi rms within markets, what are the 
underlying technologies, what are the platforms, what 
are applications that sit on the platforms and what are the 
patterns and behavior that everyday people demonstrate 
as they interact with these things? I think the problem 
with social media is that it kind of refers to all of them 
and then by defi nition nothing, and so in that sense I 
would caution or encourage us to sort of move away from 
using social media as the basis for the conversation and 
so far as I think it doesn’t ground us in anything particu-
larly substantive, and if you think about competition for 
example, as I do, I mean largely speaking, when it comes 
to social media it’s really been kind of two parallel but 
perhaps related tracks, which I think other people on this 
panel can talk a lot more about than I can; but the way I 
think about social media is really about the way in which 
consumers come together to either share information, 
share ideas, share content, play games together, do other 
things together, what kinds of behavior are they exhibit-
ing and what are the companies doing vis-à-vis with this 
behavior?

At the end of the day it boils down to one thing, 
which is data. All these companies are collecting massive 
amounts of data about their users and the behavior of 
these users and rightfully so. There is an angle to social 
media and what’s consistent among all these companies 
is okay, what are these companies doing with this data? 
There is a consumer protection angle that I am sure other 
people on this panel can talk more about. As general 
counsel we want to strike a great relationship with our 
users so we want you to know this is the data we are col-
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So just a little background about myself. About 30 
members from all sides of the high-tech industry, CCIA 
was originally founded 40 years ago to be the clearing 
house of information in the original IBM antitrust case. 
So we’ve always had an antitrust core of our mission. We 
have been involved in some way, shape, or form for IBM 
1, IBM 2, Microsoft, IBM 3, Intel, Google. So seeing the 
trends is something that we’ve always plugged in. My CO 
has always had antitrust very close to his heart. So com-
ing from that perspective is an important perspective for 
social media. 

I do agree with Jared that it’s an interesting concept; 
it’s not really a useful technique especially from an anti-
trust perspective although there are similar characteristics 
that we can identify that were defi nitely relevant in anti-
trust analysis.

So generally these are referred to as platforms. I think 
platforms, or they are platforms connecting you to allow 
you to exchange or generate content. Most, but not all, 
social media companies have a circle of where you can 
pick and choose at some level who sees what information 
about you.

I think everybody can agree Google Plus, Facebook, 
MySpace, Friendster, are the original social media compa-
nies. Where it gets a little more uncertain are companies 
like YouTube and Yelp—there are people who fall on both 
sides of that spectrum.

One prominent commentator said social media is you 
know it when you see it. I mean that is kind of where I 
am. So there are three potential ways that I’ve seen in lit-
erature on defi ning markets. I think some are better than 
others; there are no perfect solutions. You can either go 
total paid users, or registered users. I don’t think the regis-
tered user is very useful because you have this concept of 
multi-homing where I can use Facebook and I do, Google 
Plus I do, LinkedIn, Twitter all the way down the line, it 
doesn’t calculate the intensity of use.

So that’s one thing to think about. The other way that 
people discuss the business is share of advertising rev-
enue. So if you look at it from that way, is it just on line 
advertising? One of the more diffi cult questions to answer, 
is it a market for information, specifi cally information 
about users? This was alleged in the case where the plain-
tiff’s accused Twitter of changing how third parties access 
Twitter’s raw data.

Two of these tools are about information of users and 
viewers. You get creative comments—so that’s something 
to consider. Then everybody competes with everything 
angle that Wendy just mentioned comes into focus. If you 
are a local restaurant with an advertising budget, you 
have a lot of options. You can search on advertising, like 
keywords, Manhattan. Advertisements on Facebook or 
Twitter are aimed at people. Targeted social media sites 
like Foursquare and Yelp are easy targets for users in their 
immediate vicinity.

While some of these companies are applications in 
the sense that they are building on top of other platform 
layers, they themselves at a certain level can become plat-
forms.

For example, if you just think about Facebook. 
Facebook on the one hand sits on top of these platform 
layers, on the other hand it’s become so big. They have 
over a billion users in the world, they’ve created their 
own platform that has invited other companies to build 
on top of. So it then begs the question what, if anything 
should regulate Facebook behavior vis-à-vis the people 
who are building on top of them.

So the relationship between platforms and applica-
tion layer, I think, is really important and if you think 
about it, you may have seen last year’s. So when Apple 
came out with their new device they used to install 
Google Maps and all of a sudden they just said okay, we 
no longer like Google, we are taking out Google Maps 
and I don’t know if that is an antitrust problem but it 
truly sucks from a consumer perspective.

You know, there’s still a public company called Zinga, 
which is a social payment company which essentially 
receives almost all of its distribution from building on top 
of Facebook. Facebook decided to change its operations 
and all of a sudden Zinga lost a lot of its distribution to 
its site. The stock market punished Zinga for that. Is that 
an antitrust problem that you guys will tell me or not? 
I don’t know but what I do know is that companies can 
rise and fall based upon the way in which they are in-
teracting with the underlying platforms that are feeding 
it and to me that’s where the subtle competition issues 
come because they don’t fi t the description that I think 
antitrust people think about. They become much, much 
harder to control, to monitor, to interact with, and for 
people to complain about because the dynamics are mov-
ing so rapidly.

MS. WASZMER: As you can see when planning 
for this panel I was trying to have a free fl ow conversa-
tion because what we have seen before in terms of the 
social media or online antitrust conversation was really 
an attempt to bucket legal topic. I am now going to kick 
it to Dan, just talking about what the structure is of the 
various markets that Jared’s company Spotify and other 
companies face because at least to us those are more in-
teresting conversations, just factually getting to the bot-
tom of how the market is operating, then all the antitrust 
lawyers can pile on the legal they want to use.

Dan, one of the things we had talked about on our 
last call is the trends that you have seen in policy and ad-
vocacy from your position at CCIA and in particular, just 
the idea who is competing with whom and what your 
take is on that.

MR. O’CONNOR: Thank you for having me, Wendy.
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often get overstated in the social media world for a couple 
reasons. I won’t go into detail on this panel. We can talk 
about it later if you want.

You have rapidly declining marginal returns. If you 
have friends on Facebook or Twitter, right after your im-
mediate circle it drops off precipitously at some point. 
The costs go up, your search costs go higher, your Twitter 
feed becomes unmanageable, your Facebook news feed 
becomes unmanageable. Then there is competition for 
niche sites, your online dating sites, you have British 
Mingle and then business networks.

Another thing unique is that users can multi-home. 
Just because someone uses Facebook doesn’t mean they 
can’t use Google Plus, LinkedIn, and Twitter. In fact, one 
of my good friends who is a media techie says he joins 
every single social media site; he gets a user account just 
so he can have his cool name in case they ever take off. He 
might never use it again but he joins every one and a lot 
people do the same.

And then this is where it gets really complicated, 
almost all of them are multisided. I am not going to give 
you all the economic takeaways from that but that makes 
things much more complicated.

One of the most common complaints about social 
media space, I think, is cutting out access to a platform 
periodically, letting other companies access your data—
simply denying your access is not in itself an antitrust 
violation. This is why social media companies have such 
strict access.

First and foremost if you let your users’ data fl ow off 
your platform, then you cannot use even if you have con-
tracts in place; it’s not easy for you to control what hap-
pens to that and that is the life blood of your reputation 
so it’s always easy to argue there are legitimate different 
reasons for at least keeping your users’ data.

Finally, the last thing I could point out are other legal 
frameworks that can address competitive and consumer 
protection in the internet ecosystem. There is robust com-
petition in how those companies are using the data or in-
teracting in an online space. I think this is a really impor-
tant role for our competition regulators. The FTC made a 
search engine disclosure when they updated 2001 or 2002 
consumer alert and laid this out. Let’s leave it up to the 
marketplace. You have to compete fairly. You are not tell-
ing me this is what you are doing and let them sort it out 
because it’s very diffi cult for you to know how and where 
your data goes and that’s one of the most important—so I 
will leave it for them.

MS. WASZMER: We are going to get to some of the 
consumer protection dealings and I think as a moderator 
I try to look at the antitrust you know. I think with our 
next group of speakers who will talk, who will be Bill 
and Jamillia as the enforcers, given our time, do you want 

That is one angle. You have a lot of different strengths 
there. Then you look at it from the other side, the user 
side. You look at the Google case recently. Although 
the FTC market defi nition focused on general purpose 
search I thought that was a little too specifi c. You also 
have Google competing with social media companies—
Facebook is one of the various search tools that could be 
very compelling.

You will have Foursquare and Yelp that are big into 
food. You were able to go online and search for an Italian 
restaurant in Dupont Circle. I would use Google fi ve 
years ago for that search. Now I never use Google. Now 
I use Foursquare; I’m using Yelp so it’s something to con-
sider.

If you are considering the information side it’s very 
complicated. At least I don’t know if you remember the 
data that was up there. I don’t know if it is up there at the 
moment, I am not sure if Phil is going to do something 
about that. So these markets are very complex. That is one 
of the things to consider here.

One of my favorite points, and I used it a couple of 
times about seven or eight years ago. Market research ti-
tled Why MySpace Is a Natural Monopoly said: “MySpace is 
obviously the largest social network and its value like any 
other network grows as the number of users increases. It 
also grows in the amount of information it holds. Finding 
your long-lost friend’s page is pointless if it says noth-
ing about them. In other words, social networks, unlike 
instant messaging, require a higher level of investment 
from users. They must not only create a list of friends but 
also spend time and energy providing information about 
themselves. Alternating between multiple social network-
ing sites entails a greater cost than switching between 
instant messaging programs. Is the economic gain of a 
single social network great enough for the market to natu-
rally eliminate all other rivals? Evidence suggests a rosy 
future for MySpace.”

For the younger people in the room they know that 
assumption didn’t hold. It wasn’t the natural monopoly 
they thought.

So what’s really going on here you have static suf-
fi ciency versus dynamic suffi ciency more of the sense of 
competition on internet where there are cycles of different 
platforms competing with other platforms in different 
ways.

You also have arguments about how much of an ef-
fect new entrants have. Companies rise so fast. Facebook 
and Google rose so fast. Those make the competition. It 
doesn’t mean that antitrust has no role. It’s just something 
that we have to have a little more perspective on. 

I mean in 2008 MySpace had 80 percent of the market 
in social media. That is just Friendster, the people who 
invented the social media market. Many would argue that 
became quickly irrelevant thereafter. And network effects 
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more milk. This growing connectivity brings consumer 
benefi ts but at the same time it can create privacy risks.

This is especially true with respect to sensitive health 
information, where, for example, you might wear a wire-
less fi tness device that shares your blood glucose reading 
with your doctor. Do you know who is collecting your 
health information and how it is being used or shared?

One of the topics I’d like to discuss today is privacy 
cases brought by Commission against social media com-
panies.

I will just discuss a couple of them to give people a 
sense of what we’ve done in this space.

In 2011, Google agreed to settle FTC charges that it 
used allegedly deceptive tactics and violated its own pri-
vacy promises to consumers when it launched its social 
network, Google Buzz in 2010.

Google launched Buzz through its Gmail product. 
According to the FTC’s complaint, on the day Buzz was 
launched, Gmail users got a message announcing the new 
service and were given two options.

One said “Sweet! Check out Buzz” and the other said, 
“Nah, go to my inbox.” However, the FTC complaint al-
leged that some Gmail users who clicked on “Nah, go to 
my inbox,” were nonetheless enrolled in certain features 
of the Buzz social network and the user’s information was 
shared in a number of ways. For Gmail users who clicked 
on the “Sweet” option, the FTC alleged they were not 
adequately informed that the identity of individuals they 
e-mailed most frequently would be made public by de-
fault. As further alleged, Google also offered a “Turn Off 
Buzz” option that did not fully remove the user from the 
social network.

As part of the settlement, Google was barred from 
making future privacy misrepresentations and it was also 
required to implement a comprehensive privacy policy to 
protect consumers’ information.

It should be noted that less than one year after this 
settlement became fi nal, the FTC settled further charges 
with Google for a violation of that previous privacy settle-
ment where it agreed to pay a 22.5 million dollar civil 
penalty for allegedly misrepresenting to consumers who 
use Apple’s Safari internet browser that it would not place 
tracking “cookies” or serve targeted ads to those users.

I would also like to mention the FTC’s settlement with 
Facebook. The FTC charged Facebook with failing to live 
up to its privacy promises to consumers. In its complaint 
the FTC listed a number of different ways in which this 
occurred.

One example was in 2009. Facebook changed its web-
site so certain information that users may have designated 
as private—such as their Friends List—was made public. 
As alleged in the FTC’s complaint, they didn’t warn us-

to talk about both and merge your talk? That would be 
great.

One thing: I promised I would give the disclaimer 
Bill will not be talking about enforcement matters and, of 
course, Jamillia will give her disclaimer. But I would ask 
both of you to give the audience an idea of how you see 
platform issues rather than social media.

MR. EFRON: Sure. I am Bill Efron and am happy to 
be here. I will just issue the standard disclaimer that the 
statements I make here today and the views that I express 
are my own and not necessarily those of the Commission 
or any individual Commissioner.

The Northeast Region is located here in New York 
and we work with both the Bureau of Competition and 
Bureau of Consumer Protection to conduct litigations and 
carry out investigations.

On the antitrust side we carry out mergers and con-
duct cases across an array of industries, including many 
aspects of the health care industry, hospitals, physicians, 
long-term care, pharmacy providers, retail sectors such 
as grocery stores, funeral homes, retail pharmacies, phar-
maceuticals including radiopharmaceuticals, educational 
marketing, and herbicides. A number of the investiga-
tions that we have worked on involve the online or social 
media context.

On the consumer protection side we investigate a 
wide variety of deceptive practices, including deceptive 
advertising and deceptive marketing. Again, a number of 
these investigations involve the online space.

For example, we are currently litigating a case in 
the District of Connecticut with our state partner at the 
Connecticut AG’s Offi ce, which involves an operation 
that allegedly used fake news websites to market acai 
berry weight loss products and make deceptive weight 
loss claims.

On one of the slides there are references to several an-
titrust investigations that the Commission has conducted 
in the online and social media space.

Since we have limited time, I think I just might jump 
into some of the consumer protection matters. I want to 
react to some of the things others were saying.

As Jared referenced, the FTC holds a number of 
workshops, including workshops related to privacy and 
data security issues, where we bring together, among 
others, industry participants, academics, and consumer 
advocacy groups. 

We recently held a workshop called the Internet of 
Things and this is about exploring consumer privacy and 
security issues posed by the growing connectivity of con-
sumer devices. For example, you will be able to commu-
nicate with your refrigerator from your smartphone when 
you’re at the supermarket to see if you need to buy some 
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tweets need to somehow disclose that this is not typical 
weight loss. So we provided in the example of an appro-
priate disclosure using just 18 characters: “Typical weight 
loss: 1lb/wk” and again, that would be a suffi cient disclo-
sure in that context.

And the last principle from this that I will mention is 
that advertisers need to take into account where they are 
advertising in terms of what platforms and what devices 
consumers may use to view the ad, and if they don’t have 
the opportunity to make a suffi cient disclosure on that 
platform then they shouldn’t disseminate the ad entirely 
on that platform and that’s part of the guidance.

I would also like to mention search engine guidance, 
which Dan had referenced. This was guidance sent to a 
number of general purpose search engines and a number 
of specialized search engines and what we were caution-
ing them is to distinguish between paid search results 
and other forms of advertising from natural search re-
sults. This is coming up because that distinction is getting 
blurred in the online space, so we are offering guidance 
and urging the search industry to make sure the distinc-
tion is clear. This is to avoid misleading the consumer.

MS. WASZMER: One of the things that we talked 
about a lot when we were brainstorming is that we want 
to spend 90 percent of the time talking about the enforce-
ment that’s happened on the consumer protection side. 
Part of the reason was to give you the landscape on the 
activity in this space. But the biggest challenge is trying to 
fi gure out private litigation and antitrust. We had a slide 
and we talked about the recent activity. What theories are 
out there? What consumer protection theories are used in 
active enforcement from the FTC? What are the guidelines 
that are really relevant now to social media or to online 
platforms? What has been out there on the antitrust front 
and maybe why has antitrust not been as active or as de-
veloped?.

You will see one of the things you will talk about not 
just in terms of DOJ cases. Jamillia will talk about what is 
out there.

MS. FERRIS: It’s true and you know from the gov-
ernment side Jared makes a good point, it’s broader than 
social media and really the larger ecosystem and in that 
sense you do see a lot of government interest at a mini-
mum.

For example, even at the Antitrust Division, which 
has three civil sections, three of those sections touch on 
pieces of the ecosystem, whether it’s telecom or technol-
ogy, broader technology, different inputs into the ecosys-
tem they are all focused on this industry and you do see 
them.

And so for example, Google ITA was an enforcement 
challenge involving the market for online travel search 
capabilities, certainly not what you think about when you 
think about traditional social media but it is an example 

ers that this change was coming or get their approval in 
advance.

Other examples set forth in the complaint include that 
Facebook promised users that their personal information 
wouldn’t be shared with advertisers when it actually was 
and Facebook told users that when they deactivated their 
account, their photos and videos would not be accessible 
when in fact they were.

Similar to the Google settlement, Facebook was re-
quired to implement a comprehensive privacy program 
and also was subject to independent privacy audits. The 
last social networking privacy case I want to mention is 
Path. Path is a social networking app where you can cre-
ate and share a personal journal with a network of up 
to 150 people. The FTC alleged that in its version 2.0 for 
Apple devices, Path offered a feature that allowed users 
an “Add friends” to their network that provided users the 
option of “fi nding friends” from their contacts. However, 
whether or not you selected that option, the FTC alleged 
that Path automatically collected and stored information 
from the user’s mobile device address book without the 
user’s knowledge and consent.

In addition, the FTC charged that Path violated the 
Children’s Online Privacy Protection Act because it col-
lected information from approximately 3,000 children un-
der the age of 13 without fi rst getting their parents’ con-
sent. Path was required to pay an $800,000 civil penalty as 
part of that settlement.

I would also like to discuss online advertising. While 
there are a number of enforcement actions I could talk 
about, I would just like to mention two things in terms of 
guidance that we’ve issued.

The fi rst is the Dot com disclosures. They were origi-
nally issued in the year 2000 and they were updated in 
March of 2013. The document provides FTC staff guid-
ance with respect to mobile and other online advertisers 
that explain how to make disclosures clear and conspicu-
ous to avoid deception. The guidance takes into account 
the expanding use of smartphones with small screens and 
the rise of social media. I just wanted to share a few key 
principles from the updated guidance and we can later tie 
them in to our broader discussion.

First is that no matter what medium you’re in, wheth-
er you’re advertising in TV or traditional print or the on-
line or mobile marketplace, the same consumer protection 
laws apply. This means that you have to make non-decep-
tive and truthful claims regardless of the medium. Second 
is that your disclosures must be clear and conspicuous 
and we give examples in the guidance.

For example, if you’re advertising on Twitter and 
that’s obviously a space constrained ad, we give an ex-
ample of a tweet promoting a weight-loss product and it’s 
a testimonial by a paid endorser and she says that she lost 
30 pounds in six weeks, which is an extreme outlier. The 
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having their products appear on their site, and Facebook 
has faced similar charges.

These cases have typically been brought under Section 
2 of the Sherman Act, complaining of monopolization or 
attempted monopolization. Parties actually had some suc-
cess in hitting the fi rst prompt of that test and establishing 
monopoly power. In spite of some of the things that Dan 
said, which are perfectly valid points, courts have found 
that given the network effects that you see in this market 
there are real challenges and barriers to entry, so it may be 
true that MySpace is no longer here but there was a mo-
ment in time where they had their ability to garner a suf-
fi cient number of users preventing others from entering 
the market, and while you might have niche sites where 
companies engage and consumers engage sort of on par-
ticular interests, this sort of broader access to users does 
create a winner-take-all even for some period of time and 
that could hamper innovation and I think that the courts 
have acknowledged that.

On the other hand, companies have had a harder time 
proving the second prong that there is any real willful 
maintenance of monopoly power, that is sort of different 
from just a company business success, you know. I don’t 
know if there isn’t an antitrust document that requires 
social platforms whether they’re social media companies, 
whether they’re a platform or just a social media company 
to make those platforms available to their competitors, so 
that’s been a real challenge in private litigation and I think 
will continue to be a diffi culty for the evolution in this 
area to the extent that people have competition.

MS. WASZMER: One of the other items that I will 
have Jamillia, Bill, and Jared comment on: What’s the 
reason why there haven’t been more cases? Is there some-
thing else practically that’s preventing DOJ or FTC from 
doing antitrust in this space or private litigants from 
bringing it? That’s a question that Jamillia and Bill and 
the panel have talked about. Is there a reason that people 
aren’t coming to the DOJ or the FTC? What’s the process 
for a company in the social media or online space?

I thought I would have Jamillia or maybe Bill and 
Jared really talk about that process.

MS. FERRIS: Sure. I mean in terms of coming to the 
agency, the agency has an open door policy and cases are 
brought in a variety of contexts whether it be social media 
cases, merger cases, conduct cases that just arrive from a 
company or a customer complaining, that’s how the agen-
cies learn about what’s going in on the marketplace.

What’s important for companies to do really is two 
things—one articulate an antitrust theory, certainly the 
agencies want to know what’s going on in the market-
place and this informs other sections, but whether or not 
complaining to the Antitrust Division actually results 
in a case will defi nitely hinge on tying that activity to a 

of a broader ecosystem where companies are relying on 
the internet both to engage consumers and to enable con-
sumers to engage with each other.

Social media has come into play in some of the most 
recent division enforcement challenges. I am sure some of 
the other panels will talk about that lawsuit, so I will only 
lightly touch on the recent division win Bazaar Voice—
which is a consummated merger trial involving customer 
platform used on the internet.

Anyone who has purchased anything on the internet 
in recent years likely has clicked to see what other cus-
tomers are saying about the product before they make 
their purchase.

One party’s argument was that while there were 
only two competitors in the customer review platform 
space, in fact these two companies were competing with 
a much broader market that included all social commerce 
whether it be companies advertising on Facebook or on a 
blog or a number of other media, that these media were 
competing with the platforms for customer reviews all for 
the same advertising dollars and that touches a little bit 
on what Dan was talking about in terms of how you look 
at the market.

The court rejected that argument and said in fact 
this unique service of customer reviews was different 
because customers are using it as the point of purchase as 
opposed to just general advertising by a brand. This im-
presses upon the point of antitrust. You need to defi ne the 
market in a more narrow way.

So, yes, companies are competing every day on dif-
ferent platforms, but in terms of antitrust the market can 
be much more narrow than that. 

It is also true that we haven’t seen a lot of govern-
ment enforcement in the broader social media space but 
the government looks at the mergers that come before it 
and considers the conduct that they hear about.

We are going to talk more on the panel about how the 
agency hears about conduct and what is the best way to 
approach the government. But the fact that there hasn’t 
been activity doesn’t mean that there won’t be, it doesn’t 
mean that there isn’t anticompetitive conduct going on 
out there and it’s certainly an area to watch. The agencies’ 
focus on the high-tech industry is really refl ective of how 
important it is in our daily lives.

On the private litigation front certainly there has 
been a little bit more although nobody would say private 
litigation involving social media companies is sort of 
overwhelming the dockets, it’s certainly not. But there are 
some notable cases.

There were early cases brought against MySpace 
along the lines that Dan talked about where MySpace was 
accused of preventing companies from marketing and 
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It’s like how is it these companies that are well repre-
sented by the best lawyers in the world you can get—you 
know, like foot fault and consumer protection issues. 
There is a long list of that coming back, taking place on 
the competition side. It’s smooth sailing and it upsets me. 
What are the antitrust tools available to people? Is there a 
system really set up for ensuring that those kinds of com-
plaints can get heard and resolved in a timely effi cient 
manner?

I don’t think there is either in this country, in Europe 
or in other places, and so to answer your question more 
specifi cally, it’s like if you put yourself in a position of 
somebody who’s trying to disrupt a given marketplace or 
a fast growing technology or social media company, the 
world is so competitive, it’s like I compete with you and 
I can defi ne myself as a competitor because the market—
it’s very diffi cult to defi ne what is the market and who 
are the players in the market and who is competing with 
whom? It’s very much a moving target from the market 
defi nition perspective. 

In these markets you compete and you rely on the 
very people you are complaining about so if you depend 
on Google to put your application on the Android plat-
form and then you complain about them and it becomes 
public, you have to worry about what are other abilities 
Google has that are legal to make your business that 
much more diffi cult and go through that cost benefi t 
analysis.

I would guess that 99 percent or more of the compa-
nies say that it’s not worth it because you are too depen-
dent on those places and the burden that I think regula-
tors have are like a standard approved or evidentiary bur-
den that you need to provide to demonstrate your case is 
too high to meet, so you know it’s not going go anywhere 
and as a result; you just have to compete even harder.

MS. WASZMER: We talked about this before. Can 
you give examples of the kinds of things that a company 
like Spotify could experience from a big provider? There 
may not be an antitrust issue but if the experience should 
be a complainant I think that’s interesting in terms of the 
vulnerability of the companies that are out there.

MR. GRUSD: Let’s just say, for example, you have an 
application and you want to have your application set up 
on the Apple operating system. They charge a 30 percent 
tax on revenues that is derived from purchases so they 
have a 30 percent margin that they’re collecting on top of 
your applications; so there are some businesses that are 30 
percent margin businesses and if Apple, for example, de-
cided to compete not just horizontally but vertically they 
have a systemic cost advantage. I am not saying that’s 
an antitrust issue, I am not saying that’s illegal, it’s just 
systemic advantage that they may have and to them they 
have various levers to throttle up or throttle down how 
much promotion or distribution you get in the system, for 

competitive theory, which doesn’t always happen, and it 
makes it obviously diffi cult for the agencies to act.

I think probably some companies have a reluctance 
or think whether to approach an agency strategically 
because it’s kind of an open kimono now; you’ve raised 
your hand to the agency so you need to be pretty sure 
that you similarly aren’t engaged in any type of activity 
that creates issues for you.

So you raised your hand to the agency and now they 
are going to investigate you, that could result in a letter 
or subpoena or just conversation that the company needs 
to be prepared not only with respect to this conduct but 
future conduct down the line, future investigations that 
the division might have; so how do they want to think 
about their presentation to be more holistically—so that’s 
a strategic question.

And then the other times I think companies just, you 
know, it’s not an easy road to engage with an agency nor 
is the timeline short. I’ve seen in other contexts clients 
who had antitrust concerns, had a business dispute with 
another company but they actually just ended up just re-
solving it in a more effi cient way than going to the agency 
or fi ling an antitrust case.

MR. EFRON: We receive complaints through mul-
tiple channels. People can send us e-mails or letters. We 
have instructions on our website regarding how to submit 
a complaint and sometimes we get anonymous letters. We 
also have counsel representing complainants that come 
to meet with us, they may make presentations and we 
ask them questions. Sometimes we ask complainants for 
voluntary information, sometimes it turns into something 
more where we are issuing CIDs and subpoenas. Whether 
or not you make the decision to come to the agency, when 
we are conducting an investigation, we may request in-
formation from market participants, including competi-
tors and customers. 

MS. WASZMER: Jared, I won’t put you on the spot 
but do you have companies in the online space who are 
experiencing some of the competitive issues that we 
talked about, not having the incentive to approach an 
agency?

MR. GRUSD: It strikes me as really weird. 
Government knows how to deal with that. We can look at 
privacy and data with the tools to do this. And all the ac-
tivity we have been talking about really comes from those 
two things.

It is shocking to me that there is really nothing in the 
private litigation, I mean maybe one or two things, but in 
general there is really nothing in private litigation. There 
are no conduct cases. It can’t be because people who have 
market power or who are like big platforms are behaving 
well all the time.
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companies. As far as going forward, we have done a lot of 
work and I talked with Scott on the last panel. There are 
some very diffi cult antitrust issues I am trying to fi gure 
out. The FTC is in the process of conducting a study. Little 
is known about the business interactions with the pat-
ent transactions. In some situations you have operating 
companies licensing to other companies that act in unison 
with an arrangement saying if you don’t use these pat-
ents, we say you have to use them or we take them back. 
So basically, go hit your competitors with these and if you 
don’t we will take them back or they will cross reference 
them with some of their friends and give them on the 
secondary market and that becomes a diffi cult situation. 
With patent issues you have an opportunity to use the IP. 
Antitrust is one of the issues that people are struggling 
with now.

I am happy to address net neutrality. If you look at the 
ecosystem, just the internet access layer that the FCC lost 
in court is a problem because that is an area where some 
people have three options at most. Most people have one 
or two. Structurally there is an issue from a competition 
angle, I think, in the near term.

MS. WASZMER: I think we are winding up with 
time. I thought we would end with having each panelist 
maybe give a take-away for the future because like the 
internet you have given lots of information at a very high 
speed and our conversation was very educational but 
there are companies out there really trying to thrive in 
the working place, and none of those conversations has a 
very clear theory under Section One or Section Two that 
appears to be supported by the fi ve or six cases that are in-
cluded in the booklet. If you wanted to draft a complaint 
today it would be really tough.

Similarly, as the panelists have addressed that spend-
ing time and energy to go in and develop the theory with 
the agency would be very diffi cult, a lot of great innova-
tive companies are not revenue positive at the moment. 
That is certainly a theme to fi nd an explanation as to why 
there may not have been as many public cases for enforce-
ment actions in the antitrust side as opposed to a huge 
amount of activity on the privacy side. So one of the ques-
tions I had is, are we at the stage where we can talk about 
that or are we at a much earlier stage? So I will just go 
down the line.

MS. FERRIS: So I think in some ways social media is 
not different than any other industry, really. Companies 
are out there innovating all the time and they should be 
looking for where the barriers are to innovation and what 
is preventing competition in this space, so this continues 
to be an area to watch.

I think you could have a panel next year and you 
might not see many more cases but you might see really 
quick evolution in the marketplace, so the bottlenecks 
would be different next year than they are today while 
maybe this is not an area that is ripe for a near term en-

example. And as a result of that, it can actually play with 
the way vertical players are sitting on the application.

I am not saying they are doing anything wrong. I 
am just saying when you control a platform, whether it’s 
an operating system layer or it’s an infrastructure layer 
and you’re also competing on a vertical layer, you have 
advantages that can be exploited legally or illegally and 
I think when it comes to the illegal parts people really 
struggle in the cases because then they can be damaged.

MS. WASZMER: Dan, just to go to that. I am hear-
ing the types of damages that companies can suffer, and 
wondering why companies haven’t banded together to 
do more. What have you seen in terms of the issues that 
Jared raised? 

MR. O’CONNOR: Sure. Wow, there is a lot in that 
question. I’ve certainly heard a lot of complaints. I mean, 
we have Microsoft, Yahoo, Google has members with 25 
other companies. There are very few of them that think 
the same way and they view things differently in other 
markets besides their own.

Just going back to why haven’t you seen more of 
these. Most people here in the audience and I, given how 
diffi cult these markets are to nail down and articulate an 
antitrust case that is going to survive the D.C. Circuit, 
it’s going to be diffi cult. I think a lot of times as Jared 
said, okay, now what do I do? What is my way around 
this? There was a lot of software writing to a particular 
platform; they were complaining behind the scenes a lot 
about this. They were really excited to bring a complaint. 
All of a sudden you can have people competing. Then 
you know, it’s a roll of the dice and they don’t want to 
engage in this.

The underlying variable here is why we do more on 
the internet? Why we have more privacy protection cases 
on the internet than we do straight antitrust claims. As 
Congress looked at the underlying variables, the internet 
is a tool that is built on standardized protocol that any-
body can use. It stretches over the globe so it’s very com-
petitive and there are things that affect some platforms 
but the thing you is see more. As I said, because you have 
situations where the average consumer can’t see every-
thing behind the surface you kind of get that balance dif-
ference.

The internet as we’ve seen is very competitive. But it 
has its weaknesses and that’s what the FTC has been do-
ing.

MS. WASZMER: We haven’t talked about it but put-
ting that aside, Dan will be available to talk about it after. 
What do you think are going to be the hot issues where 
you can see your association and others in antitrust?

MR. O’CONNOR: Well, fi rst of all, I should have 
put this disclaimer out in the beginning. I do not speak 
for any of my companies and it would be very hard to 
craft the silence that actually was supported by all my 
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tested tools and investigative techniques. What we do is 
very fact specifi c.

And then the last thing I would say is in terms of the 
privacy and data security, Dan had mentioned this and 
Jared had also mentioned this. You really have a situation 
where protecting privacy and data builds trust for compa-
nies. Companies don’t just invest in this to avoid regula-
tory actions. People really care more and more about their 
privacy and where their data is going.

Teenagers adjust their privacy settings on social me-
dia sites. Some people uninstall apps. People don’t en-
gage fully in the marketplace as a result of not knowing 
what is going to happen with their data. 

MR. O’CONNOR: Two unique theories I think you 
might see as antitrust claims coming up we’ve seen on the 
Section 2 side. 

Joe Farrell and Carl a while ago in the software plat-
form context discussed something that I think mixes with 
deception. Where you basically promise something open 
to your users as a way to increase market share, and we 
have seen this happen a couple times where you promise 
to be open and that’s why people went to you instead of 
somebody else and then you hit a certain market share, 
you say never mind, close it up. That is one area I think 
you might see come up.

The other one in the merger case is disruptive fi rms. 
This is something that’s huge. People aren’t necessarily 
buying their biggest competitor. They are thinking one is 
going to be a good complement to my platform and two, 
if they are being deceptive and have an ulterior motive, 
who is coming up to them? What is the next competition?

There was some talk about this with the Avis Zip car 
case. There are people out there who are really worried 
that Avis’ version of zip car might be a way to short cir-
cuit any sort of competition there. Eventually that was 
proved and that turned out pretty well. Avis invested a 
lot of money into zip cars. So, those are two things.

MS. WASZMER: I think we are winding up on time 
do you have any question before I close up the panel?

AUDIENCE MEMBER: So the question raised about 
why there weren’t more conduct cases and to me a lot of 
them have a similar pattern. Facebook changes its algo-
rithms, Zinga plummets, Google changes its algorithms 
and some advertiser search engine has its business plum-
met and these are all relationships that have been profi t-
able for Facebook or Google or whoever the platform is.

From an antitrust perspective what you need is 
market power and exclusionary conduct. The same fact 
pattern sounds to people with antitrust background like 
a dominant ski area, all of a sudden terminating a profi t-
able relationship. So my question to the industry guys is 
whether this conduct seems unreasonably exclusionary 

forcement in terms of what we will see publicly, it certain-
ly is an area that is right for discussion, fi guring out why 
competition is hard in this space and identifying what the 
legal theories could be and whether you need to push the 
law in this area. I think it’s just an interesting area and it 
will to continue to be an interesting area to watch even if 
we don’t have an answer next year.

MR. GRUSD: Competition is good, competition hap-
pens in real time; antitrust law happens after the fact so I 
think that’s a major problem.

Look, I agree, I think the dynamics of the market-
place, particularly as they relate to technologies, are 
growing fast and as a result it’s really ahead of any of the 
tools or anything the experts can really wrap their heads 
around.

At this point we are going through a fundamental 
secular change on this side of the industrial revolution, so 
when we were sort of making further progress through 
this major secular change, markets settle down and mar-
kets saturate. Then everyone in this room has to deal with 
it in the meantime. The battles are taking place, the wars 
are being fought and not everything that’s happening is 
happening in a great way. But that’s I think going to be 
the inevitable reality for the conduct in the foreseeable 
future.

MR. EFRON: I think one of the lessons that you can 
take from the consumer protection side is that regardless 
of what the medium is, the same laws apply.

Two or three weeks ago we settled a case on the BCP 
side with Apple where they agreed to pay a minimum 
of 32 and a half million dollars. The FTC alleged that the 
company billed consumers for charges incurred by chil-
dren in kids’ mobile apps without their parents’ consent. 
These charges generally range from 99 cents to $99. The 
FTC alleged that Apple violated the FTC Act by failing 
to tell parents that by entering a password, they were ap-
proving a single in-app purchase and also 15 minutes of 
unlimited purchases children could make without further 
action by the parent. So, while the case involves Apple 
and the app industry, it’s enforcing a really basic unfair-
ness principle which says you can’t bill people for charges 
they didn’t authorize.

Whether that occurred in a retail mall or online in an 
app store, we are applying a fundamental principle. And 
I think you can do the same thing on the antitrust side. 
For example, the Bazaar Voice case, and this is only from 
my reading of the complaint, on the one hand the court’s 
opinion discusses the rapidly evolving e-commerce in-
dustry but at the same time the decision is largely based 
upon contemporaneous business documents which estab-
lish the product market and that the two companies per-
ceived each other as their only competitor in that space.

Of course we take into account the dynamics of a rap-
idly evolving market, but at the same time, we use time 
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MS. WASZMER: During our panel discussion con-
versation, literally I felt the enforcer in me come up. Keep 
me out of all of this. It’s kind of like death by a thousand 
paper cuts. There are certain companies that we will never 
hear of because they are basically taken down and won’t 
become revenue positive. There may be 15 or 20 different 
reasons why that happens to them. Some of them may 
have been noncompetitive but the question is whether 
someone is going to put it together and send it to Bill or to 
the DOJ. So our plaintiffs over there can think about it in 
the hallway.

Thank you so much and thank you to the panel.

MR. STOCK: Thank you, Wendy and to all the panel-
ists. This was a great panel. I am sure there is a lot more to 
be heard from this space.

So we are about to take our lunch break but we do we 
have two pieces of business before we all break. The fi rst 
thing is that you all have the symposium that is part of the 
materials, the minutes from last year’s meeting, including 
all the discussions. There’s a transcript in there, I think it’s 
page 27, the minutes from the business meeting last year. 
On behalf of the Executive Committee I would like a mo-
tion to approve the minutes from the business meeting.

AUDIENCE MEMBERS: So approved.

MR. STOCK: Motion carried.

Secondly and most important, I would like to ask 
Stacey Mahoney to come up on behalf of the nominating 
committee to report and commence the process of electing 
the offi cers for next year. Thank you.

Stacey.

MS. MAHONEY: Thank you, Eric and if you can bear 
with me for another minute I really always have to thank 
my colleagues on the nominating committee, it’s just a joy 
each year to go through this process.

We do have a rather large executive committee. I am 
going to forgo reading all of the people who are returning 
for this second year of their two-year term but I am go-
ing to read to you the members that we are proposing for 
the next two years for a term that would end at the 2016 
Annual Meeting, as well as a couple of new members, and 
I will be giving you our offi cers slate as well.

So for the folks who we are recommending for reelec-
tion to a two-year term are:

James Bailey, Rita Sinkfi eld Belin, Jeffery Clark, Lisl 
Dunlop, Martha Gifford, Leonard Gordon, Barbara Hart, 
Jay Himes, Elinor Hoffmann, Michael Jahnke, Ethan 
Litwin, Stephen Madsen, Mary Marks, David Marriott, 
Scott Martin, Terri Mazur, Eamon O’Kelly, Doug Richards, 
Bill Rooney, Fiona Schaeffer, Mark Siemens, Benjamin 
Sirota, Eric Stock, Geralyn Trujillo, Christine Varney, and 
Dale Worral.

and to the enforcers is there any interest in pursuing an 
Aspen theory? Is Aspen just a footnote now?

MR. O’CONNOR: I, not being a lawyer, from what 
I understand Aspen Ski was—a lot like, I think, the Trinko 
case. I talked about in the beginning you establish market 
power and you move on to exclusionary conduct. One 
of the hardest things is when you move on to exclusion-
ary conduct you have to you know is there a legitimate 
business justifi cation? Twitter had a very good business 
reason to end the relationship even though they had a 
profi table relationship beforehand.

Twitter had a very good business reason for separat-
ing that open IPO access. They wanted meter access to 
their data. They went through other fi rms basically more 
controlled and when they went to IPO they had to close 
and they ended up making a lot of money. On privacy, 
you have all the data and people want some of that data. 
If you left that open you could not be sure that you could 
take of your users’ storage data. These are two things to 
consider

MR. GRUSD: It’s not like a cookie monster sitting in 
the room eating all the competition cookies and you have 
the smoking gun piece of evidence. These companies 
are very sophisticated. They do things in very intelligent 
ways. They have legitimate means to compete with peo-
ple is what you fi nd.

You are not going to see cookie monster eating. You 
may see some of the cookie crumbs along the way. Cookie 
problems don’t rise to the level of cookie monster sitting 
there eating his cookies. When you get into that environ-
ment I don’t think people have put together the evidence 
in a good way.

And the second thing is what a ski outfi t is. I know 
it’s different than surfi ng in the Pacifi c Ocean, but when 
it comes to defi ning what market you actually are domi-
nant in, it’s very hard to do. Entry is very, very strong. 
MySpace is not the right example but if you look at 
Facebook no one is going to create a social network that 
Facebook has, period. It will not happen.

The only way you can compete with that is if you 
shift from a desk top to mobile. There’s an opportunity 
to create that and Facebook thought of it and I think they 
are well positioned there.

I think you can if you set up and build a better 
Facebook, just like Microsoft tried to build a better 
Google Search and Bing could not do it. Just like Google 
and Google Plus is trying to build a better Facebook with 
all the resources in the world, you will not do that. So 
I think on the one hand markets are moving very, very 
quickly. That has been a challenge but on the other hand, 
in some segments, they are trying to stabilize. Maybe 
once they stabilize your tools will become more effective 
and we can go skiing then.
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May I have a motion to approve this slate?

AUDIENCE MEMBERS: So moved.

MS. MAHONEY: Second?

AUDIENCE MEMBERS: Second.

MS. MAHONEY: All in favor?

(Ayes voted.)

MS. MAHONEY: Any opposed?

(No response.) 

The new individuals we would like to propose an 
election to a two-year term are:

David Park, Virginia Tent, and Alan Kusinitz.

In addition, we would like to propose the following 
as the slate of offi cers:

Barbara Hart as the Chair, Elai Katz as the vice chair, 
and Lisl Dunlop as the secretary; each of those would be 
for a one-year term and, in addition, Nick Gaglio as the 
fi nance chair, which would be for a three-year term that 
would run through January 2017.

Antitrust Law Section Program
Thursday, January 28, 2016

SAVE THE DATE

2016
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of Judge Wigenton, a two-week trial that came up with a 
jury verdict of guilty in September 2013. I think there may 
have been a recent sentencing which may be interesting. 

MS. PREWITT: The sentencing is coming up, actually.

MS. MAHONEY: To Liz’s left is Roman Silberfeld. 
Roman has been kind enough, as has Dan Mason to his 
left, to join us from California.

Roman is with the law fi rm of Robins Kaplan Miller 
and Ciresi; he is the regional managing partner for the 
LA offi ce and he is a member of the executive board. His 
emphasis practice is on multistate, multiparty and class 
action litigation, in particular in the areas of business and 
high-tech matters.

He is presently the court appointed lead counsel on 
the In re Chocolate Antitrust Litigation, which is pending 
in the Middle District of Pennsylvania. He is a graduate 
of UCLA and of Loyola Law School where he presently 
serves on several boards and committees for that institu-
tion.

He is also on the Board of Public Counsel, which has 
as its mission helping children in need and other under-
represented communities.

Primarily Roman is going to be talking to us about 
his role in In re TFT LCD Flat Panel Antitrust Litigation 
in the Northern District of California in front of Judge 
Illston where he represented Best Buy against Toshiba and 
HannStar, that ended in September of 2013 with a jury 
verdict in favor of Best Buy, but no liability fi nding as to 
Toshiba, so that will be interesting with two defendants 
and split verdicts.

To Roman’s left is Dan Mason. And Dan is in from San 
Francisco, where he is a partner in the law fi rm of Zelle 
Hofmann.

Dan clerked for Judge Hamlin in the Ninth Circuit, 
is a graduate of UCLA and Duke University Law School. 
He previously served as General Counsel of the Kellogg 
Company in Michigan. He also represents plaintiffs and 
defendants, so both of our private practitioners have quite 
a lot of experience in trials on both sides of the “v.”, which 
should give us a very interesting perspective.

He has served as Special Antitrust Counsel for the 
States of Arizona and New Mexico and, relevant in par-
ticular to our discussion today, he’s also served as a legal 
consultant to the Supreme Court of China with regard to 
the Chinese Antimonopoly Laws and their administration. 

He was involved in the In re Vitamin C litigation 
here in the Eastern District of New York in front of Judge 
Cogan and wound up with a $22.5 million dollar settle-
ment just before the jury was charged, so after the trial 

MS. HART: Everyone is going to have to come to-
gether. We went over a little bit in the meeting and they 
are all streaming in, so Stacey is going get started and we 
are going to respect your time.

MS. MAHONEY: Thank you, Barbara, I appreciate it. 
If everyone can come on in and get yourselves situated.

I will remind you for your purposes that you do want 
to remember to fi ll in your CLE form so you get your 
credit for this afternoon. If you forgot to fi ll it out this 
morning I don’t know how you may be able to convince 
the nice ladies outside that if you didn’t do it this morn-
ing it is not waived, but you have made it this afternoon.

So I’ve got a great panel for us today and we are go-
ing to be talking about antitrust trials. There were quite a 
number of them this year, which is a little bit of a depar-
ture since most frequently you fi nd that these cases are 
being settled, certainly on the civil side, but that’s even 
true as often as not with indictments, et cetera, on the 
criminal side.

With this year, however, we have had a plethora of 
antitrust trials and we had a great selection to choose 
from, so I have a wonderful panel here and our principal 
focus will be basically what we do vis-à-vis the jury and 
how you look at those issues with regard to damages, 
with regard to criminal trials, with regard to presenting 
victim evidence, and I will leave it to my panelists to fi ll 
in the details from there.

I am just going to introduce them all starting with 
Dan Cooper on my left. Dan is the president of Litstrat 
Incorporated. Litstrat is a full source litigation consulting 
fi rm that specializes in jury research.

Dan and I go way back; he helped us do a ton of jury 
research in the In re Visa Check Litigation that actually 
settled after we chose the jury.

In addition to now being at Litstrat, Dan is actually a 
lawyer so don’t think we are going to pull anything over 
on him. He went to Brown University, Harvard Graduate 
School of Education and got his JD at Columbia Law 
School. He also clerked for Judge Weinstein in the Eastern 
District of New York and, in addition to his Litstrat 
work, he has served as Vice President for Corporate 
Administration at ICM Pharmaceuticals.

Liz Prewitt is to Dan’s left. Liz is the Assistant Chief 
of the New York Offi ce of the Antitrust Division for the 
United States Department of Justice. She began as a trial 
attorney in 1998.

Liz actually had a couple of different trials this year, 
U.S. against Ghavami, which I may be mispronounc-
ing, that was tried in the district of New Jersey in front 
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So how do you engage your antitrust case to make it 
come alive, how do you motivate, enable jurors to learn 
and remember and encourage them to become your ally 
and advocate in the jury room? Well, fi rst and foremost 
sincerely respect your jurors, don’t blame, belittle, manip-
ulate or confuse, complain, distance or patronize them; 
theirs is a challenging and burdensome task but most 
jurors sincerely try to reach the right conclusion. You need 
to embrace them, not fear or ridicule them.

Next, recognize the value of the teaching story 
model of communication. In his recent book Jury Decision 
Making: The State of the Science, Professor Dennis Devine 
writes stories play an important role in helping people 
make sense of daily life and there is every reason to be-
lieve jurors use these same cognitive tools when it comes 
to comprehending what they encounter in a trial context.

Listen to a former juror discussing his or her case and 
you will probably glean the makings of a story. Stories 
are effective because if well-crafted and well told, they 
capture the emotion of the listener and we are all wired to 
feel fi rst and process information second.

Daniel Kahneman, in his acclaimed book on decision 
making. Thinking Fast and Slow, says the emotional in-
tuitive subconscious partner always speaks and always 
speaks fi rst; or as Jonathan Haidt refl ected, “the emotion-
al tail wags the rational dog”: another commentator, “the 
emotional brain generates the verdict, the rational brain 
explains it.”

Now, there is no time today to speak about voir dire 
but I would be remiss if I didn’t mention the importance 
of voir dire in jury selection.

The fact is there will be jurors who, with all your per-
suasive powers and compelling facts, you will not be able 
to reach. You need to know who they are and if you can 
minimize them on your jury. Included in this is the identi-
fi cation of potential adverse leaders, majorities, especially 
majorities with a leader upfront, win most deliberations. 
Keeping the adverse leaders off the panel has to be a top 
priority because even the best story needs an audience at 
least willing to listen and learn but more on that another 
day; today remembering that one objective is to under-
stand how your story will be heard and hopefully used 
by jurors.

Let me suggest that you need to do a little backwards 
forward thinking. Another great Yankee and yes, there 
is a bias here, Yogi Berra observed if you don’t know 
where you’re going you will wind up somewhere else 
and in thinking about your case take a few moments, 
hear the deliberation, discussion, the exchange of stories, 
jurors talking about what really happened here and why 
as friendly and hostile jurors exchange in a battle over 
those narratives, what makes sense given what they’ve 
seen and heard at the trial and what you hear when you 

ended but before the jury was charged. He was represent-
ing Weisheng Pharmaceutical and its parent holding com-
pany, which is formerly known as China Pharmaceutical 
Group.

So with those introductions I am going to have Dan 
get started and each one of these individuals is going to 
give sort of their world view in a few minutes and how 
they perceive these issues and we will go down the panel 
that way, at which point I will open it up for discussion.

I encourage you at that point to feel free to ask ques-
tions. If you do and I do, the conversation will continue 
and it will be a lot more interesting than just having some 
talking heads up here. We would like this to be as interac-
tive as possible. So thanks.

Dan?

MR. COOPER: Good afternoon. World view in 8 
minutes, that’s much too much time for me but Casey 
Stengel, some of you may remember, a famous manager 
for the New York Yankees, once said that managing is 
getting paid for home runs hit by someone else, the art 
of trial consulting similarly is getting paid for home runs 
that you as trial lawyers, including my colleagues on the 
panel here, get but today sort of as the surrogate for jurors 
to whom you try your antitrust cases.

Please indulge me for just a few moments. Over the 
course of nearly 20 years as a consultant I’ve heard many 
remarkable things speaking with jurors, real jurors, mock 
jurors, one of the most consistent, to quote John Quincy 
Adams, is “whoever has the best story wins.”

In his book The Storytelling Animal: How Stories 
Make Us Human, Jonathan Gottschall has a chapter en-
titled “The Witchery of Story.” He begins by quoting 
Christopher Morley, you guys remember what a book is 
right, anyway Morley said, “Lord when you sell a man a 
book you don’t just sell him 12 ounces of paper and ink 
and glue, you sell him a whole new life, love and friend-
ship and humor and ships at sea, by night there is all 
heaven and earth in a book, in a real book I mean.”

Now, I am not so naive to recognize that trials are not 
fi ction, that your story telling is restricted by facts or by 
law, by procedure, by judge, by your adversary but none-
theless, an antitrust trial from a juror’s perspective is not 
and cannot be about the pounds of documents, the reams 
of expert reports, the stacks of legal briefs or the numbing 
legal instructions that they get far too late in the course 
of a trial. It is instead, or at least can be, with apologies to 
Mr. Morley, a whole life about fi erce competing relation-
ships between companies and their customers fi ghting 
to survive. It is a drama and there is all heaven and earth 
in those stories about those people and the choices they 
make in an effort to prevail in a real story.
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Which is a disclaimer that the views expressed are my 
own, and not purported to refl ect those in the Department 
of Justice.

As many of you know the New York offi ce has had 
a streak of trial wins in the past year and a half. We se-
cured four consecutive jury trial wins with convictions 
of a total of 14 defendants—all charged with complex 
fraud schemes, among other crimes. Our most recent win 
came from a case that I tried along with my colleagues 
in September. And, in that case, a jury in Newark, New 
Jersey convicted an EPA Superfund project manager on 
ten counts—ten criminal counts that included offenses of 
bid-rigging, major fraud, wire fraud, international money 
laundering, conspiracy, obstruction of justice and tax of-
fenses. 

Of course, as you know, the Division has secured 
other recent wins at trial, and not just in connection with 
criminal matters. One of the trial attorneys from our offi ce, 
Carrie Syme, was part of the successful E-books trial team. 
So, I think it’s safe to say that this is part of the trend.

In 2010 I was part of a Division-wide criminal litiga-
tors working group tasked with trying to uncover and de-
velop some best practices to increase our chances of win-
ning at trial, and some of those practices have been put 
into effect in the New York offi ce. So I thought I would 
share some of them with you. 

First and foremost, we are trying cases more often and 
winning those cases, and this fundamentally infl uences 
how we perceive ourselves. We see ourselves as trial at-
torneys who often investigate our own matters, not inves-
tigators that every once in a while try cases. And that is a 
distinction with a lot of meaning for us. It affects how we 
develop our cases pre-indictment and it affects how we 
try those cases in court. This, in turn, impacts our success 
rate outside the courtroom. Obviously, a lot of our cases 
don’t go to trial. A lot of them end up with negotiated 
dispositions. But it is our litigation-focus that helped us 
achieve very favorable dispositions for the government. 
Parties know that we have the ability to build cases that 
we can win at trial, and that has signifi cantly strengthened 
our hand at the bargaining table. 

I would like to talk to you about some of the ap-
proaches that we are taking in the New York offi ce in 
terms of litigation.

We investigate all our cases now with an eye towards 
litigation. We are constantly thinking about evidence and 
admissibility from the very fi rst time we open up a matter 
and start investigating, and we are always thinking of jury 
appeal issues.

We are being selective as to which witnesses we put 
on the stand as government witnesses. We are looking to 
put on the stand as cooperating witnesses more junior ex-
ecutives who will be cooperating up against more senior 

visualize this dialogue, what are the personal experiences 
jurors are using, what are the words jurors are using and 
what assumptions and biases are they evolving to?

Hearing this imaginary dialogue months if not years 
before your trial gives you an important target. If this is 
the dialogue you hope takes place in the deliberations 
down the road, how do you get there from here?

That is, core concept is listening to jurors and recog-
nizing that you need to travel, bring your case to their 
world of competition and fair play, don’t expect them to 
be interested in nor able to travel to your world.

I am sure many of you have heard the old adage if 
you have the facts on your side pound the facts, if you 
have the law on your side pound the law and if you have 
nothing else pound the table. We could have a robust 
discussion about the effectiveness of pounding anything 
when it comes to communicating complex antitrust issues 
persuasively but for today I just want to observe that the 
advice like so much advice about advocacy focuses on 
what the advocate is saying and not what the jury is hear-
ing to make their decision.

Let me suggest, especially when it comes to jury trials 
of complex issues, that to improve your ability to teach 
and motivate jurors to speak for you in deliberations, you 
need to spend time focusing on what jurors hear, not just 
on what you say on what jurors are learning, not just on 
what you and your witnesses are teaching and yes, on 
what jurors are likely to buy, not just on what you hope 
to sell.

To do so you need to fi nd common ground, the expe-
riences, the vocabulary, the biases and the expectations 
of your jurors. I often refer to this search for common 
ground as a search for crafting a case that, borrowing 
from Albert Einstein, “is as simple as possible but not 
simpler.” It is not dumbing down, it’s not ignoring nu-
ance or complexity, instead it’s fi nding the essence or as 
Leonardo DaVinci said, “simplicity is the ultimate sophis-
tication.”

In short, fi nd your engaging value-driven démarche 
narrative by understanding what your jurors are hearing 
and how they will boil it down to its core thinking, not 
what you need to add but what more can be taken away. 
And speaking of vocabulary that encourages rather than 
separates you and your witnesses from the folks you 
hope will feel they should join with you. Thanks.

MS. MAHONEY: Thanks so much, Dan.

Liz?

MS. PREWITT: So to kick this off, I will start off with 
something that is unexpected and just completely off-the-
wall coming from a government prosecutor….
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you have been working with or developing over a period 
of years. It’s hard to let go of evidence that took you a 
long time to acquire and to present. So what we try to do 
is we build trial teams with this in mind.

 We try to insert different perspectives and objectivity 
as early on as possible in the trial preparation process. We 
test our themes through a series of mocks and closings. 
And when say a series, I mean months out, if possible. 
We do this so we can really weave into our presentations 
the things that we learn. We take that feedback from the 
mock jurors and weave it through the direct examina-
tions, weave it through in terms of what exhibits we select 
to present to the jury. We take experienced attorneys and 
assign them as part of the trial team to sit there with the 
examiner, the trial staff, while they are starting their ini-
tial preparation sessions with the cooperating witnesses. 
These are experienced trial attorneys who will give com-
ments and feedback like “I know you like this witness, 
I know you like this part of the testimony but, based on 
the story you are trying to tell, is this witness or story re-
ally essential? Does this witness really get you that step 
further?” 

On the subject of the victim and our efforts to try to 
emphasize the harm, what we are really trying to do is 
confront that “no one really got hurt” or “so what” de-
fense, even if it’s not relevant to an element of the offense 
that we need to prove or a defense. You try to showcase 
the victim in the most compelling way possible. I had a 
trial once where the victim of a bid-rigging conspiracy 
was a cigarette manufacturer and at the time the defense 
counsel just kept hammering on the fact that the victim 
manufactured cigarettes. He just kept going on and on, 
on this point. And I am wondering, “What is he doing? 
It’s just not relevant, so why is this guy hammering on 
this point?” Well, you know, he was on to something… 
So, hopefully you won’t have a victim that was a cigarette 
manufacturer—I hope to never have that again—but you 
can certainly showcase your victim witness in the best 
possible way.

We also prepare to meet the defense’s case, partly 
through mock cross-examinations, and that’s part of 
our trial preparation practice that we have adopted. It’s 
something we do early on now. And we’ve also worked 
in redirect preparation as well to build confi dence in wit-
nesses so they don’t have to battle or duke it out with the 
defense counsel—to know that there will be an opportu-
nity for the record to be corrected, if it needs to be.

In conclusion, we expect to have more opportuni-
ties in the future to further develop and refi ne our ap-
proach to litigation because we continue to try cases. 
Right now we have a team in Charlotte, North Carolina 
about to deliver opening addresses next week in one of 
our Munibonds trials; we have indicted tax liens cases 
in Newark, New Jersey and then we also have our tour 
buses civil matter set for trial in June, and that case is 

executives as opposed to the other way around. Our wit-
nesses are typically cooperating witnesses. They are indi-
viduals who themselves have faced substantial penalties 
for serious offenses. These offenses all carry the threat of 
substantial jail time. And still we are working very, very 
hard to fi nd evidence that corroborates those witnesses. 

There’s a lot of evidence out there, especially in the 
area of e-mails and chats and audio, if you know how to 
look for it and you know how to present it to a jury in a 
very effective way. And I think that’s something that we 
have learned to do and can do very effectively. Sometimes 
we fi nd that the story told by the documents and the 
chats is often more effective than what comes out of a wit-
ness’ mouth. 

We are also taking a hard look at what we actually 
need to prove and what we don’t need to prove and as 
a prosecutor even as a defense attorney, you can look at 
the Sherman Act jury instructions and come away with 
the impression that the government doesn’t have heavy 
lifting to do—that the government only needs to show 
proof of an agreement, that we don’t have to show proof 
of an antitrust injury, that we don’t have to prove specifi c 
intent. And I think that can be very deceptive. I think that 
can be deceptive because juries want to see more. 

It’s critical to remember that you are not going to 
have a jury fi lled with lawyers. You are not going to have 
a jury fi lled with judges. In fact, if you did end up with a 
jury box of lawyers or judges, you know something went 
quite wrong during voir dire. So we actually need to con-
vince non-attorneys, those I would call real, live, actual 
people. We have to convince them of the guilt of the de-
fendants we are trying, and we have to motivate them to 
convict. And that’s not an easy task. So how do we man-
age to do that? We focus on telling a simple story. 

We learned that juries want to see that: There was a 
clear path to do things the right way; the defendant or de-
fendants deliberately chose to take the wrong path; what 
they did was motivated out of self-interest and greed; and 
that an entity or person that they actually care about got 
hurt as a result. We start off trying to get to that place by 
developing very simple, opening themes and graphics 
(and I have submitted some in the materials), and we try 
to do it all with the focus on the victim. I will talk a little 
bit more about the victim story in a moment, but we are 
trying to weave from the beginning, from opening state-
ments through the witness testimony all the way to the 
closing—we try to weave in common themes and vocabu-
lary to eliminate confusion as much as possible to get to 
that basic story and not lose jurors along the way.

It is not an easy thing to keep a case simple—to focus 
on the basic themes—because as prosecutors we have a 
bit of ownership in our evidence. We develop the case 
usually over a period of several years, and it’s sometimes 
very hard to let go. It’s hard to let go of the witness that 
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vorite, he said: “Now stop it, please minimize it” was his 
response and the jurors in our case had the same reaction 
you did about that.

You know when you have jury trials at least in the re-
tails in the civil cases one of the big themes always is well, 
who is actually paying the overcharge. Is there an over-
charge? Sure, who’s paying? Is it the plaintiffs sitting here 
or is it the ultimate consumer, which all the jurors look 
at it and say that is really me, so the distinction between 
direct and indirect claims matters and we went to consid-
erable lengths to test this in mock sessions before the trial 
and put it on in a way that mattered at the actual trial.

This is just an example of a slide where we talked 
about the difference between two kinds of claims and the 
effect it has on the claims with respect to indirect claims 
and we actually had another slide, I think it’s the next one, 
where we illustrated graphically what an indirect claim 
is with regard to price fi xing panels that are sold to non-
conspirators and ended up as fi nished products at Best 
Buy. On the other side we had direct claims which were 
panels that were made by defendants, sold to their captive 
fi nished goods makers and then sold to Best Buy. We tried 
to illustrate as best we could the difference between those 
two and we had different instructions—too complicated 
to get into here—but we tested before trial whether or 
not there was going to be leakage or concern about direct 
claims by reason of the presence of the indirect claims, 
and we did that six times. We did it a couple of times in 
Minnesota and a couple of times in California with six 
different groups and had to make a pivotal, hundreds of 
millions of dollars decision, about whether or not to pur-
sue an indirect claim because of the existence of a pass on 
defense and the results we got in our mock trials were to 
go ahead and pursue that, so we did and those claims re-
mained a part of the actual case and the actual trial all the 
way to the end.

Let me just fl ip back to those slides for a second. 
Another huge concept that lawyers understand but juries 
don’t necessarily get intuitively is what were the actual 
prices and what the prices should have been. These slides 
are from our expert. They were actually animated in the 
real trial. This one shows the actual prices with the black 
line. The blue line is intended to show what the but-for 
prices have been, but for the illegal price fi xing. The differ-
ence is the red because in our case at least we were trying 
to establish a conspiracy that existed over a span of eight 
years and the natural question from at least some of the 
mock jurors was well: Did they fi x prices every single day 
for eight years? And the answer, of course, is no. There 
were some key areas where there were four spikes, that 
even controlling for external events like the very fi rst bar, 
there is the Asian fi nancial crisis which caused prices to 
change and had nothing to do with the conspiracy but we 
tried to again show the jury in a graphic way that while 
the conspiracy itself lasted approximately eight years, the 
price fi xing activity was limited to certain pockets within 

also being conducted with the New York State Attorney 
General’s Offi ce. 

There are many more lessons to learn, and we hope 
to learn those lessons through more trial wins, so this is 
where I knock on the table and pass it on to Roman….

MS. MAHONEY: Thanks, Liz, I appreciate it. Roman, 
you’re up.

MR. SILBERFELD: Thank you. So just teeing off a 
little bit of what Dan and Liz had to say we faced the not 
inconsiderable challenge of telling a simple story and 
having as our victim the world’s largest electronic retail-
er, Best Buy, and that was a challenge for us.

When we began to think about the trial of this case 
we had 12 defendants. To begin with we tried the case 
against two of them to try to resolve all the claims before 
trial. You know, we approached the trial not just in these 
kinds of cases but all kinds of cases as a two-step process 
not unlike what Dan had to say, which is fi rst give the 
jury the will to fi nd for you and then show them the way. 
It’s as simple as that.

The will in antitrust cases is more diffi cult, frankly, 
than in a defendant product case or breach of contract 
case because I think people these days come to fi nancial 
cases somewhat jaded and so the defense in our case, for 
example, tried to make the comparison between their bad 
behavior, for which at least one of our two defendants 
pled guilty.

What Best Buy does, as an example, they got together 
and fi xed prices. Best Buy has a price match policy in its 
stores where someone will call up a competitor and ask 
what are you charging for the smartphone and then they 
will match prices and that comparison, a price match pol-
icy on one hand and price fi xing on the other was actually 
part of the trial theme that we had to deal with.

We tried to explain that one results in lower prices 
and one results in higher prices. That was a decision that 
was frankly more diffi cult than it should have been, so 
these are cases that turn on quite subtle differences, and 
I completely agree that words matter and so we scoured 
the record in our case for the e-mail traffi c, the memos, 
and tried to actually prove the case out of the mouths of 
people who weren’t there but their documents were and 
you got some examples we can talk about in a minute. 
But we actually collected in one place in closing the lan-
guage of conspiracy and the words that were used. We 
collected the words of their acknowledgment of guilt that 
what they were doing was wrong.

One of them that I particularly liked was there was a 
statement in the e-mail from one of the senior executives 
from one of the companies that said talking to his team, 
you know it’s fundamentally illegal to discuss prices with 
competitors. That’s true but the next sentence was my fa-
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said yes, we are in fact requiring the manufacturing de-
fendants to fi x prices because in our view and our social 
economy we think it is important to prop up and assist 
under-vested industries even when the products are ex-
ported to the United States.

The judge reviewed the affi davit and the statements 
and concluded that they were conclusory, that, in fact, 
they were perhaps defenses created after the fact to shield 
the conduct which otherwise would have been clear anti-
trust violations.

So we went to trial on that issue after years and years 
of pretrial practice, many motions, a lot of discovery, a lot 
of which was brought over from the Chinese that came 
over to the United States for the depositions and so forth. 
We wound up having the trial on this issue and the trial 
was very complicated in the sense that the issues were 
somewhat unclear because no foreign sovereign compul-
sion theory had ever been tried before in a court before a 
jury. They had all been decided on motions typically dis-
missed before trial and the Supreme Court hasn’t spoken 
on the issue in several years, so the judge concluded be-
fore the trial that whether or not Chinese law compels the 
defendants who engage in this conduct is an issue of law 
that I am going to decide and so the defendants were not 
permitted to submit to the jury statements by the govern-
ment of China which said in fact, yes, we are compelling 
the defendants to engage in this conduct.

The judge said this was hearsay and he didn’t allow 
us to submit that to the jury. The judge also refused to 
admit the Chinese law, which the defendants contended 
compelled them to engage in this conduct. The judge said 
you can’t put that in evidence because that’s a legal matter 
and only the court decides legal matters.

What the judge wound up saying we could do, and 
this was after considerable pretrial argument, is that you 
can have your witnesses testify what they said to the de-
fendants and their understanding of their authority but 
you can’t use the law and you can’t use the actual state-
ment from the government that, in fact, this is the practice 
that we have in China.

We wound up bringing before a six-person jury in 
Brooklyn the person in China. now retired. who was in 
charge of enforcing the restrictions that I mentioned, was 
in charge of telling the defendants that as a point of fact 
you cannot engage in competition and we wound up talk-
ing about issues like malicious competition and industry 
self-discipline. so we had a very unusual situation where 
you had a government offi cial from a foreign country who 
is explaining to a Brooklyn jury what he did to compel the 
defendants to engage in this conduct.

Of course, we were in the position of having to ex-
plain to the jury why the antitrust law shouldn’t apply 
and why they are not important in this case because they 
are trumped by what the government, the foreign govern-

that time, which we then tied to actual and actual meet-
ings. 

The one thing that I said, and I will conclude with this 
along the lines of trying to give them the will to fi nd for 
us, was one of my partners remembered a line from an 
important case, the name of which now escapes me, that 
talked about the importance of the antitrust laws. So I got 
up in closing argument and, referring to that case, I said to 
the jury, you know that the antitrust laws are regarded as 
important to our economic freedom in the same way that 
the Bill of Rights is to our personal freedoms to try to give 
them a sense of why this mattered and that it wasn’t just 
about the world’s large retailer fi ghting about money with 
defendants.

MS. MAHONEY: Thank you so much, Roman; I ap-
preciate it.

Dan, if you can fi nish up for us. I think you may also 
have some slides.

MR. MASON: Just to pick up Roman’s last comment 
on the importance of the antitrust laws, there was a case 
last spring tried before Judge Cogan—on a panel later to-
day—where the defendants argued, and I represented one 
of the defendants, that the antitrust laws shouldn’t apply 
to conduct that would otherwise clearly be a violation of 
the antitrust laws.

Typically, of course, the plaintiff has to prove the 
agreement in a Section 1 case. In our case involving the 
vitamin C manufacturers from China, the defendants did 
not dispute that they in fact agreed to minimum prices for 
vitamin C and to restrict the output of vitamin C. It turns 
out just about all the vitamin C consumed in the United 
States comes from China and is exported by the manufac-
turers who, in this case, were the defendants.

Most immunity defenses are decided on summary 
judgment or a motion to dismiss, very rarely are they 
tried—doctrine—and so forth. In our case the defendants 
asserted foreign compulsion which basically said hey, 
we’re Chinese manufacturers and the Chinese govern-
ment is requiring us to agree on minimal prices and they 
are requiring us to limit production because the Chinese 
government’s view was this is an important industry and 
vitamin C industry ought to be protected and we are go-
ing to require that you do so whether you like it or not.

In any event, we asserted this defense although most 
of the times these defenses are decided on motion. The 
case was assigned to Judge Cogan. An MDO moved and 
the judge concluded that, in fact, there were fact issues 
involved.

What the defendants did in this case is we went to 
the government of China and we obtained statements, af-
fi davits, amici and so forth from the government, which 
were submitted to the court and the government in fact 
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I think there have been some interesting themes here 
that jumped out at me, which is really the presentation of 
the victim evidence, whether it’s in a criminal case where 
you don’t necessarily have to prove it for legal purposes, 
but you have to prove it to prevail with a jury. Or Dan 
Mason, in your case, where to some degree you were try-
ing to represent these companies as a victim of their gov-
ernment’s compulsion and not actually being antagonistic 
toward the American economy. I am just quite interested 
to know how that issue played out. Dan Mason, you fi n-
ished with that so Liz, I will throw that to you fi rst: When 
you’re evaluating what evidence you are going to present, 
there’s a difference between what you need to do for the 
record and what you need to do for the jury, specifi cally 
with regard to victim evidence. How are you analyzing 
this and making the decisions of what to do and what not 
to do?

MS. PREWITT: Well, obviously it depends upon the 
case. I think when we are looking at a witness they may 
not have an understanding of what actually happened, 
what the offense was, but they should be able to speak 
about the process—the process that was supposed to be 
followed and ultimately wasn’t followed—and be able 
to sort of connect that together, to at least offer testimony 
that they were harmed in some way. 

It’s somewhat conclusory, but I think you can get 
three steps along with the jury and the jury can jump for-
ward, unless the judge doesn’t give you the latitude to go 
there.

I think in the price fi xing case if you had circumstanc-
es where you can take a purchaser who can say their fi nal 
product would have cost less, for example, if the price 
conspiracy wasn’t there—and, really in terms of witness, 
comes down to sitting down with that person and saying, 
okay, if there’s a number of people to put on the witness 
stand, is this the person that can communicate to the jury 
and tell that story in a compelling way.

MS. MAHONEY: And Roman I think this is one of 
the issues that you tested on behalf of your client to get 
an assessment how to position Best Buy properly with the 
jury as the victim. What lessons learned can you draw? 
You had one defendant who had pled guilty and one de-
fendant who had not; that seemed to be a very critical fac-
tor for the jury?

MR. SILBERFELD: It was one not so subtle trial 
theme in our case. Liz, I would be interested to hear your 
views about this. When one defendant has pled guilty you 
can easily fi nd against that one. But a plea from another 
defendant or a narrow plea makes connecting the plea to 
the claim diffi cult. Obviously all these pleas are negotiated 
and they plead to as little as humanly possible, a narrow 
period of time, a narrow set of problems, a narrow set of 
sales. Explaining to a jury that process and that these are 
the processes of negotiations and there is give and take, 

ment, in this case the Chinese government, says and that 
was a very complicated way; it was a very diffi cult way to 
present that in a way that makes sense and could engen-
der some sympathy.

Many things happened in the trial that are unique and 
I think they were many times a function of the cultural 
differences between China and the United States.

In China there is a long history of government inter-
vention in economics. There is a lot of history of govern-
ment telling local industry, especially important industry, 
what to do and how to conduct themselves totally than 
we experience in the United States.

In this case we had several witnesses come over 
from Beijing, none of whom spoke a word of English, 
all of which was done in translation. All the documents 
were translated; none of them had any appreciation for 
American juries or how you communicate with them and 
that was standing with the fact that many, many days 
were spent trying to explain this to them and videotaping 
their testimony. In fact it proved to be very diffi cult. We 
had one witness blurt out in the middle of the examina-
tion and said to the examining attorney, “You are very 
handsome.” This is the sort of thing we were dealing with.

Other witnesses would take the stand and give the 
cheery good morning to the jury and you could see the 
jury not appreciating this very much. This is all one of the 
cultural diffi culties that we had in trying to establish our 
defense.

And the bottom line was that Americans are spending 
more money for vitamin C than they otherwise would be-
cause China is telling them to fi x the prices. Our defense 
was, that’s okay if you fi nd that there was a compulsion 
defense so all these issues created unique and somewhat 
diffi cult issues to present to the jury. Just before the trial 
concluded, just before the charge to the jury was made, 
my clients settled the case for $22 million. The next day 
the jury came back and awarded $54 million, tripled to 
$162 million, and that issue is now on appeal.

This is an example of the diffi culty of trying to pres-
ent arguments to a jury which are very foreign to an 
American jury. At the end of the trial, although we did 
not participate in closing arguments, we talked to some of 
the jurors and we asked them what they thought and they 
said well, we understand what the judge instructed but 
you know, if you want to play in New York City you have 
to play by our rules.

Of course, these are going to be issues on appeal; the 
case is now going to the Second Circuit. Arguably there 
are some issues here but that happens when you have this 
sort of issue that you have to present to a jury.

MS. MAHONEY: Thank you, Dan, I really appreciate 
it.
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whether or not the way you are folding that person into 
your story makes sense to jurors or doesn’t make sense to 
them.

I think there are a lot of concepts here about the victim 
problem. I think one of the things and you guys touched 
on it, Roman touched on it briefl y at the beginning, jurors 
are going to relate to the witnesses in part because of cred-
ibility or to the players in part because of credibility but 
also in part because they are fi lling gaps in the story and 
by that I mean, you are telling a story where your fi rst 
step is to hopefully give the jurors the will; the will comes 
in part from them caring about the case. Who do they care 
about, why do they care about it? I think when you get to 
that level of understanding your victim and how jurors 
are going to relate to why they should care or not care 
about that person, I think you get a lot closer and I think 
you can test some of that in the research you do before-
hand.

MS. MAHONEY: I know I have questions and at least 
Barbara raised her hand. I would like to know if there is 
anybody else.

Barbara.

MR. COOPER: So my experience has been with jurors 
that the values that motivate them are more fundamental 
than that. In other words, they are not there as protec-
tors of the system. The values that are driving them often 
in these contexts have to do with fundamental fairness, 
have to do with honesty versus deceit, have to do with 
control and power versus the absence of it. So the essence 
of the antitrust story is how does this measure up against 
how we expect people to behave or not behave that way. 
The clear path is to a good choice versus the path of the 
actual choice. Ask why and how they deviated and the 
consequence of that not only in your case but to the jurors 
themselves. Ultimately, in antitrust the jurors are consum-
ers. There is a lot of stuff here that they can evaluate as 
taxpayers.

In the bid-rigging cases there are levels that don’t 
separate the jurors that much from the victim. So, with the 
fundamental level of honesty, fairness, you can maneuver 
towards that bank shot. But I don’t think you can rely on 
the bank shot as the fundamental driver for why juries are 
going to care about your case.

MS. MAHONEY: Dan Mason, how do you think 
that played into your issue with the some of the cultural 
misunderstandings that were apparent from the jury and 
their perceptions of the various Chinese witnesses?

MR. MASON: I don’t think the issue or the problem 
was so much that the jury would not believe that the 
Chinese government compels domestic industry to fol-
low their directives but ultimately the reason the Chinese 
government did this is because Chinese companies could 
get more U.S. dollars into China and in fact that came out 

is a challenge. What happens at the trial is the plea agree-
ment goes up and that piece of paper is obviously impor-
tant for lots of reasons, not least among them the fact that 
there is a description of the narrowness of the plea.

MS. PREWITT: I am happy to address that point be-
cause I believe that when we investigate a matter, we feel 
the need for them to accept responsibility. I think that if 
you were to ask the defense bar, they would comment that 
our cooperating witnesses take the appropriate penalty, so 
on cross-examination I think that our witnesses have held 
up very well as being very credible because they are not 
sitting there with the sweetheart deal and I think that is a 
lesson learned Department-wide and Division-wide.

I think that we really need to make sure that our coop-
erating witnesses take the appropriate penalty. We are not 
going to prevail at trial if we go in there with the approach 
“let’s just sign this sweetheart deal, let’s just immunize 
this witness” because you are really not getting far along 
because the jury is not inclined to believe that witness, 
and they are also going to look at the government in a cer-
tain way and ask questions about the choices we make.

MR. MASON: If I could have 30 more seconds. The 
notion of cooperation is a huge issue at trial, so the defen-
dant who pled guilty in our case had reason as well to co-
operate in the prosecution of the civil cases. There was no 
restitution so their witnesses testifi ed and DOJ attorneys 
were sitting in the back of the courtroom making sure at 
the trial pursuant to the plea agreement that there was 
cooperation, which was great until the defense lawyer 
pointed out that there were DOJ lawyers back there.

MS. MAHONEY: Dan Cooper, when you’ve been in-
volved in these testing exercises in advance of trial, what 
are you able to do in terms of assessing how to best pres-
ent a not terribly sympathetic victim?

MR. COOPER: So typically it depends.

MS. MAHONEY: That is a very good litigator answer 
there.

MR. COOPER: There’s a saying about law students 
going into law school saying I don’t know and they come 
out saying it depends, that’s sort of how we have been 
trained. I think the value of jury testing in part is that if 
you design it the right way and think you can hear how 
jurors talk about the issue right rather than assume a sym-
pathetic victim or an unsympathetic victim if you present 
your characterization of that aspect of the case, and you 
listen to how jurors fi ll that piece into their story, I think 
you get a sense of their perspective and what is resonating 
with them and what’s not.

And I think you can’t predict how the actual jurors 
are going to react to the actual witness who’s often not 
available. Certainly the actual jurors are not available. The 
actual person or victim or witness also may not be avail-
able to you. I think that you can have a clearer sense of 
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MR. COOPER: Can I just say quickly there is no voir 
dire in Federal Court; I know it’s limited, I know judges 
in Federal Court are taught to keep control, don’t trust 
the lawyers, they keep it restricted, I understand all that 
but the fact in my experience has been in selective cases 
where there are signifi cant questions of bias or prejudice 
coming in we certainly had it in our case that the judges if 
they—if you begin to deal with this well in advance of the 
trial—are sensitive to the idea that maybe your case is the 
exception, maybe a lengthy questionnaire makes sense, 
maybe a larger panel makes sense, maybe allowing for 
some lawyer follow-up makes sense.

There are ways that under some circumstances you 
can convince some federal judges to expand the oppor-
tunity either for written or oral voir dire but it’s a process 
that starts early on in terms of sort of preparing the judge 
for the types of issues that they may confront on the day 
that they bring that panel in.

MS. MAHONEY: Liz, you look like you want to com-
ment; I don’t know if it was a follow-up to that or some-
thing earlier.

MS. PREWITT: That is sort of key. I think the idea is 
that, if you have issues, you can confront them in terms of 
selecting a jury to get to desensitize the judge as early as 
possible. You should really think about putting forward 
some voir dire questions on the issues you want to get at. 
Now, the judge may strike all of your proposed voir dire 
questions, but the exercise is the important one—which 
is to sensitize the judge going forward because you don’t 
know when that is going to pay off later on. And I think 
we have experienced that in some of our trials. There have 
been opportunities like that that we have taken advantage 
of, and you have seen some evolution in the judges’ think-
ing that has worked well for us.

MS. MAHONEY: I didn’t think I would have an op-
portunity to put a plug in. I thought I was just going to 
be here as moderator but I have coming out a chapter on 
Trials in an ABA Indirect Litigation handbook that actual-
ly gives you quite a lot of authority to use for the court to 
allow lawyers to engage in voir dire whether it’s through 
questionnaires or actually in person voir dire; there’s a lot 
more out there than you may think.

We have a common understanding that the judge is 
going to do voir dire and we can’t really participate. The 
book is not out yet; it’s forthcoming and I don’t know 
when but it has pulled a lot of authority into one place so 
that might be useful for all of you.

I really appreciate that Barbara gave me a couple of 
extra minutes. Thanks so much to the panel.

during the trial and so it’s very diffi cult, I think, for a U.S. 
jury have any sympathy for that; they are not interested in 
U.S. dollars in China and they don’t like the fact that they 
have to pay more for vitamin C.

MR. COOPER: In this discussion one of the problems 
I think that I often see and I think you guys are alluding 
to it, is that these cases don’t have all of the players pres-
ent for the jury to evaluate. In other words, there are gaps 
just in terms of who they’re being asked to assess in these 
relationships. In bid-rigging cases you may have the bid-
riggers but you don’t have the municipalities and the jury 
is going to want to know where are they?

In the China case you don’t have China there but 
China is there and the role in all this, even the jurors are 
understanding of the case and what they should be do-
ing about it. How you fi ll that gap becomes a problem 
because if you don’t fi ll it in the way that works best for 
your case, then you know the jury is going to fi ll it and the 
judge instructing them not to worry about it is not going 
to matter.

So it’s this unknown, it’s this empty role that often is 
very challenging. I think as you try to construct your case, 
you can’t leave it to the jurors’ imagination because you 
have no idea where they are going to go with it.

MR. MASON: If I could just comment. One of the 
problems in the Federal Court is lawyers cannot voir dire 
the jurors. In California lawyers can. In our case Judge 
Cogan had a magistrate during jury selection follow the 
rules. But there’s a huge difference between having a 
judge do voir dire and the lawyer doing it. In a case such as 
we had there was some obvious prejudice.

MS. MAHONEY: I just want to see if there are any 
questions from the audience.

AUDIENCE MEMBER: Roman mentioned the trial 
preparation and the mock jury he did. Now that you’ve 
seen the trial is there anything different that you would 
consider in the future doing in the mock jury and trial 
preparation?

MR. SILBERFELD: I don’t think we would do any-
thing different. I mean, these are never done for the pur-
pose of fi guring out who wins or who loses, it’s solely 
done for the purpose of testing sensitivity issues that mat-
ter to you.

Joint and self was tested for sensitivity and found 
didn’t matter actually, so no, I wouldn’t do anything dif-
ferent other than pick a different live jury next time.
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While on the bench Judge Cogan has presided over 
many, many matters including MDL matters. One of his 
more recent MDL cases is an antitrust case that went to tri-
al involving the vitamin C industry and earlier you heard 
some discussion on that case. The vitamin C case went to 
trial and there was a jury verdict in favor of the plaintiffs 
and the class.

Judge Cogan impressively also serves as judge ad-
vocate general in the New York Guard holding the rank 
of lieutenant colonel. He is a member of the Board of 
Brooklyn Queens Conservatory Music and he is also 
an adjunct professor at Brooklyn Law. Welcome, Judge 
Cogan.

JUDGE COGAN: Thank you.

MS. SALZMAN: Our next speaker I need to give a 
special shout-out and thank you. Some of you may have 
heard me complaining last night it was a very unfortunate 
turn of events that Megan Jones, who was supposed to 
speak on her perspectives, came down with the fl u and 
was unable to fl y across the country to speak, and the 
stars must have been aligned because I was very fortunate 
that Steve Williams, who is one of the leading antitrust 
plaintiffs lawyers in the country, was in town and with 
very little begging he agreed to step in last minute. So 
Steve, a special thank you to you.

By way of background Steve is a partner at Cotchett 
Pitre and McCarthy in San Francisco and he practices 
exclusively in the fi elds of litigation trial and client coun-
seling with the emphasis on antitrust litigation. He serves 
in leadership positions in many high-profi le MDL cases 
including In re Automotive Parts Antitrust Litigation, In re 
Lithium Ion Batteries Antitrust Litigation, to only name a 
few.

Steve received his undergraduate degree from NYU 
and JD from Fordham University School of Law.

Next on our panel from a defense perspective, Terri 
Mazur. Terri is a partner at Kaye Scholer where she is an 
experienced trial lawyer with a national practice in the 
areas of antitrust and securities litigation and regulation, 
primarily in the fi nancial services industry.

She represents national and multinational corpora-
tions in cases involving antitrust issues and has extensive 
experience in class actions.

Her impressive client list includes YouTube, BASF 
Lexicon, and American Airlines. Terri is a very successful 
trial lawyer in numerous cases across the country.

MS. SALZMAN: I am very excited to be here. I want 
to thank all the panelists. I know there is a lot to hear 
about what everyone has to say on Comcast. I want to 
start by saying that the United States Supreme Court has 
been very active the last couple of years issuing some 
landmark decisions regarding class certifi cations—in 2011 
in the Wal-Mart Dukes case and in 2013 Amgen and, of 
course, the most talked about case, Comcast. The Supreme 
Court decision in Comcast is actually one of the most talk-
ed about and most frequently cited cases in class certifi ca-
tion proceedings in the recent year.

It was a 5 to 4 decision so it was very close. The ma-
jority opinion held that the antitrust class action cannot 
be certifi ed unless plaintiffs present a damages model 
linked to the theory on which liability is premised estab-
lishing that damages are capable for measurement on a 
class wide basis.

The dissent thought there is nothing different here, 
the same standard that courts have been applying on 
class certifi cation are remaining and are strong and noth-
ing has changed despite the majority opinion.

I think Comcast is primarily viewed and applied to 
class certifi cation decisions and it’s been telling courts 
that they need to do what has been termed rigorous 
analysis. Today we are going to talk about what rigorous 
analysis means and what that means in practice.

We have a very interesting panel here from all sides. 
We have the judiciary, we have plaintiff’s counsel, we 
have defendant’s counsel and we have plaintiff and ex-
pert witnesses to give us their take on the following ques-
tions.

While we may not fi nd all the answers we are going 
to engage in, I hope, a dynamic discussion, and those 
questions that we hope to address today are: What does 
Comcast really mean for class certifi cation proceedings? 
Has anything really changed as a result of the decision? 
What class certifi cation issues are disputed today?

And let me introduce our distinguished panel of 
speakers.

To my left is Judge Cogan. I am honored to introduce 
United States District Judge Brian Cogan who has been 
serving the Federal Court since 2006 when he was ap-
pointed by George W. Bush.

Judge Cogan obtained his BA from the University of 
Illinois in Champaign-Urbana and his JD from Cornell 
Law School where he was on the Law Review.

Antitrust Class Actions—Where Are We:
A 360 Degree Perspective
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For anyone in this room not familiar with Comcast, 
and I am sure you all are, just briefl y the key issue in 
Comcast was that there was a damage model that took 
into account four theories of liability but only one theory 
of liability was able to go forward. The damage model 
didn’t disaggregate the different theories. The District 
Court said that was okay and you can proceed forward 
and after the Third Circuit affi rmed, the Supreme Court 
said no and announced the not remarkable fact that the 
expert analysis must match the liability theory, which 
doesn’t seem to be really a new theory. So there is a great 
celebration in the defense bar but in terms of where 
things are going, it’s not become clear yet.

So post-context we have had a number of cases that 
were sent back for review after a certifi cation decision, in-
cluding circuit court certifi cation decisions for reconsider-
ation in light of Comcast. And the two most prominent of 
those cases are the Glazer case in the Sixth Circuit and the 
Butler case in the Seventh and the one that sort of slipped 
in with those is called BSH in the Ninth Circuit.

All three of these cases are product defect cases in-
volving clothes dryers that have a design defect that 
creates mold problems. In each of those cases the classes 
were certifi ed, the Supreme Court sent it back and the 
circuit courts reaffi rmed the decision below, and both 
of those circuit courts in doing so said Comcast has not 
changed the class certifi cation analysis in any manner that 
requires any different result.

Importantly those cases did not certify damage 
classes so there is an open question about the extent to 
which this is going to be an issue in an antitrust case be-
cause in an antitrust case as part of your initial showing, 
you have to show antitrust injury, you have to show some 
impact to the plaintiff’s class as a result of the defendants’ 
conduct so in essence those cases don’t answer the ques-
tion in dicta other than I would note that Judge Posner in 
particular in dicta went out of his way to make the point 
that Comcast shouldn’t change it because if Comcast were 
applied in the way that the defendants in those cases 
argued, it would drive a stake through the heart of the 
antitrust laws by essentially precluding the recovery of 
damages in antitrust cases. So the guidance thus far in 
those cases has been three circuits saying that Comcast 
hasn’t changed the analysis that goes into determining 
whether or not it should be certifi ed. And where those 
cases stand now is on review in the Supreme Court with 
three separate certiorari that have been up in front of the 
court three times in the last month with no decision. So, 
at some point in the near future we are going to hear from 
the court whether or not they are going to take those cases 
or let those cases stand.

In the district courts there have been a number of 
cases that have stood for the proposition that Comcast has 
again not changed anything and I don’t know if these 
are materials for those whose eyes are not so good. We 
have fi ve cases, which I will give to you later if you want 

She earned her JD cum laude at Northwestern 
University School of Law and she received her BA magna 
cum laude from Cornell.

Our next panelist is Russell Lamb. Russell is a senior 
vice president of Nathan Associates economic consulting 
fi rm in Washington D.C. Russell holds a Ph.D. in econom-
ics from the University of Pennsylvania. He received his 
master’s in economics from the University of Maryland 
and his bachelor’s degree in economics, summa cum 
laude, from the University of Tennessee.

Russell is an expert in antitrust economics and has 
testifi ed in federal courts across the country and in 
Canada on the subject of antitrust liability, impact and 
damages. He was most recently the testifying expert last 
month at the class certifi cation evidentiary hearing in 
the Polyurethane Antitrust Litigation and, stay tuned, we 
haven’t gotten a decision on that case yet.

Last but not least on our panel, Martha Samuelson. 
Martha is president and CEO of Analysis Group, an eco-
nomic consulting fi rm in Boston, Massachusetts. She is an 
expert in antitrust fi nance evaluation and her experience 
includes economic analysis on antitrust issues, antitrust 
liability damage, and class certifi cation. She has also testi-
fi ed on range of economic topics and has critiqued the 
economic and fi nancial analysis of opposing experts.

Martha received her JD from Harvard, her MS in 
management from MIT Sloan School of Management, and 
her BA in English from Yale University, and she’s obvi-
ously the underachiever on the panel.

So let’s get started. The format today is going to be 
we are going to hear fi rst from Steve and then Terri on 
plaintiff and defendant perspectives; a short presenta-
tion on class certifi cation and then likewise, the economic 
perspective from Russell and Martha. Judge Cogan has 
promised to jump in at numerous times and after the pre-
sentation we are going to have a question and answer. We 
have prepared questions but we will also open it up to the 
audience.

So let’s get started. Steve, do you have the clicker?

MR. WILLIAMS: I think I do. Thank you very much, 
Hollis. I would like to thank Megan Jones who prepared 
the materials for today that I am going to present and I 
will try to do the best job that I can with them.

As an initial matter when Comcast came down and 
we all knew it was coming, the almost universal reaction 
of the defense bar was everything has changed. This is a 
new game for class certifi cation and on the plaintiff part it 
was generally this is nothing new, everything is the same 
as before. The court said we’re applying the same law, 
the defense said we are applying the same law and it was 
fact specifi c. It’s obviously somewhere in the middle. And 
I know when Twombly came down people on both sides 
said the same thing, but obviously it wasn’t the same.
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The most prominent post-Comcast case is probably 
the Rail Freight decision. In Rail Freight the District Court 
in D.C. had certifi ed a very large class of people who had 
shipped using Rail Freight shipping services; that class 
involved I believe millions of class members and that class 
was reversed post-Comcast by the D.C. Circuit and the is-
sue was the identifi cation by that court of what it deemed 
false positives, class members who suffered no damages 
but for whom the plaintiffs’ model would have in fact de-
termined there were damages and the court in Rail Freight 
came to the conclusion that the command was to analyze 
the expert’s model. If the expert’s model didn’t fi t right, if 
it provided damages where none were warranted. It was 
rejected and if there was no model to show in fact dam-
ages there could be no class.

That case is now going back to the District Court for 
another run by the plaintiffs to try to put together a model 
to take into account what the circuit court did and that 
case involved data issues, another thing we are going to 
talk about in a moment, and lack of data.

The next case I want to talk about is I think the most 
interesting to me and it’s the high-tech employees case 
in the Northern District of California before Judge Koh 
so very, very quickly this is a case involving a policy by 
Apple, Adobe, Pixar, Lucasfi lms not to poach each other’s 
employees.

This case is post Comcast and in this case at fi rst class 
certifi cation is denied but it was denied because the court 
said the defendants were not giving enough information 
to the plaintiffs to satisfy the standard that the defendants 
were holding the plaintiff to certify the class and she sent 
them back to do the work again.

In the fall in the Ninth Circuit, just after a petition on 
this, she certifi ed the class in a very long and very thor-
ough opinion and in the citation that is up before you she 
went through, Judge Koh cited to Comcast and Rail Freight 
and other cases to demonstrate how she would decide 
whether to certify the class and really nothing about that 
is new or different except to the extent that she focused on 
expert work in the case.

And the last point I want to make about that is that 
she began her discussion by referring to the importance of 
the antitrust laws, how critical they are to the free enter-
prise system in the United States and that I think in large 
part drove a lot of her analysis because in many ways it 
has always been an issue in antitrust cases that there are 
diffi culties in proving damages but that the defendant 
should not benefi t from the misconduct they engaged in 
if it makes it hard to measure damages, if it would permit 
them to avoid liability.

And in applying the principles of the importance of 
antitrust laws in our analysis and recognizing that the 
class certifi cation rules cannot become a procedural trap 
that would permit case after case with guilty pleas and 

them, but what I want to point out is the Cathode Ray Tube 
Antitrust Litigation case and what I would like to do is 
take a moment and go through it to illustrate.

Cathode Ray Tube is in the Northern District of 
California and Cathode Ray Tube is one in a series of anti-
trust class actions that arise from the electronics industry, 
consumer electronics mostly involving the same defen-
dants, and mostly involving cartel behavior and price 
fi xing and mostly involving the same types of issues and 
certifi cation, and these cases include the In re DRAM case, 
the In re SRAM case, the TFT LCD case and the CRT case.

All of those other than CRT were decided before 
Comcast. Interestingly enough, CRT was decided before 
Comcast by a special master upon motion. After Comcast a 
new hearing was held including testimony by experts on 
both sides and the special master then reaffi rmed his de-
cision certifying the class and said nothing about Comcast 
has changed whether or not this should be certifi ed, noth-
ing about Comcast has changed the law that governs my 
decision in deciding to certify the class.

Judge Conti on objections to that report recommenda-
tion then did certify the class, and the reason I want to 
talk about those electronic cases is because those cases 
are in a series and in those cases in my opinion Comcast 
would not have changed the decision in In re DRAM, 
SRAM or TFT LCD that came before Comcast nor did it 
change in CRT.

And the reason I want to make that point is because 
at least in those cases it illustrates that what we are try-
ing to do on the plaintiffs’ side in certifying really hasn’t 
changed. What may be the most different is the amount 
that we’re going to put before the court at the time that 
we make the motion for certifi cation because what we 
face now is more merits then we did before and typically 
that merits fi ght is on impact and damages.

In most of the cases we do, commonalty is the issue, 
adequacy is not an issue, numerosity is not an issue, none 
of those things—it’s always about impact and damages. 
And in those cases all of those pre-Comcast that was the 
issue, all of those pre-Comcast; the fi ght was over the 
plaintiff expert model and whether it illustrated cases 
where people who hadn’t suffered damages would re-
ceive them, which is under the plaintiffs’ model, whether 
people who hadn’t suffered damages would receive 
infl ated damages, and in all of those cases the courts 
considered the expert opinions on both sides, gave them 
credence, and then made determinations about whether 
or not the plaintiffs’ argument suffi ciently worked to go 
forward through certifi cation and to trial so at least those 
cases illustrate that Comcast has not substantially changed 
how the courts are reaching or coming to their conclu-
sions. The practice has changed somewhat, though, as we 
will discuss.



40 NYSBA  Antitrust Law Section Symposium  |  2014

The courts have split since Comcast over whether 
plaintiffs’ expert models that passed muster prior to 
Comcast will stand. But it is clear at this point that the 
plaintiffs must provide evidence showing that the anti-
trust impact and damages in fact meet the predominance 
requirement. You can’t just say our model “may” or 
“should” cover these things. The damages clearly must be 
considered at the class certifi cation stage, and a failure to 
offer a viable damages theory will preclude class certifi ca-
tion even if the plaintiffs can establish that questions of 
law and facts do predominate over individual questions 
in their case.

One open question is whether individualized dam-
ages will defeat class certifi cation and clearly there is a 
split on this. Obviously courts have certifi ed liability-only 
cases over the years and I don’t think that will change, 
but in an antitrust case since you’ve got to prove class-
wide impact and antitrust injury, so plaintiffs are going 
to need to come up with evidence showing, and a model 
that shows that the damages can be established on a class-
wide basis at the class certifi cation stage for liability.

The Rail Freight case really did pull apart the analysis 
that had been done by the District Court and the Court of 
Appeals criticized the District Court soundly for failing to 
look at the fl aws in the plaintiffs’ expert’s analysis.

There the defense pointed out the existence of false 
positives; there were legacy shippers whose claims pre-
dated the conspiracy period and the model calculated 
damages for them, falsely showing that they were injured 
along with people who shipped and whose claims arose 
in the actual conspiracy period.

The court held you’ve got to look into the merits of 
the claim. If the damages model does not withstand hard 
scrutiny, then a class cannot be certifi ed. The regression 
models are essential to plaintiffs’ claim that they can of-
fer evidence of class-wide injury. Plaintiffs must establish 
that there is antitrust injury; if you don’t have an effective 
model—you cannot establish predominance and no class 
can be certifi ed.

What are some of the takeaways from Comcast, what 
are courts doing and how is this going to impact other 
things? As Steve mentioned, the high tech antitrust litiga-
tion is consistent with Comcast, the court did conduct a 
thorough review of plaintiffs’ damages theory and meth-
odology following further discovery.

In other cases there’s a question as to whether you 
can bifurcate liability and damages to avoid the problem 
with individualized damages under 23(c)(4). I also think 
we still will have discovery, you still can have bifurcated 
discovery as between merits and class certifi cation. I think 
the parties will most likely have to produce some more 
information on the damages issues for class certifi cation 
than has been the practice, but I think there are plenty of 

people with admitted cartels the ability to avoid ever 
compensating the people they harm, particularly when 
the Department of Justice does not seek to provide reme-
dies to those people when it settles cases with defendants 
in antitrust, so I thank you and look forward to the panel 
discussion.

MS. SALZMAN: Thank you, Steve. Terri.

MS. MAZUR: Well, the plaintiff and defense bar 
often do not agree but I do agree with Steve that under 
Comcast the focus is on predominance of common ques-
tions and I think in the antitrust context with class certifi -
cation it will continue to hone in on the last two elements 
of impact and damages and merits analysis. That’s clearly 
the battle ground at this point as it often is at the class cer-
tifi cation stage.

Whether the Supreme Court did anything different 
in Comcast? I submit it did. As we all know from dealing 
with class certifi cation motions, often the mantra is that 
we are not going to focus on merits evidence of impact 
or damages now, both from the plaintiffs and from the 
courts in many instances. So there have been a number of 
issues that get pushed until the second half of the case if a 
class is certifi ed.

The Supreme Court between the Wal-Mart case and 
particularly Comcast has called into question that practice 
quite directly. As the Supreme Court in Wal-Mart made 
clear, the courts must apply a rigorous analysis in evalu-
ating the 23(a) requirements, and if that analysis requires 
looking at the merits in order to resolve those questions, 
then the courts must do so.

And then Comcast followed saying in the context of 
Rule 23(b)(3) class certifi cation requirements, that the court 
must really apply the rigorous analysis—that it requires 
with even greater force to the 23(b)(3) predominance issue.

As Steve noted in Comcast the issue was what hap-
pened with the plaintiffs’ expert model. Plaintiffs had 
several damages theories, but the expert did not disag-
gregate the one damages theory that correlated with the 
one liability theory that the court held the plaintiffs could 
proceed with. 

By failing to separate out the viable damages theory, 
there was no evidence at the class certifi cation stage that 
the plaintiffs’ damages could be proved on a class-wide 
basis, and again the court reiterated that, looking at this, 
it’s essential to determine at the class certifi cation stage 
that damages from the wrong alleged are capable of mea-
surement on a class-wide basis to meet the predominance 
requirement, even if that requires inquiry into the merits 
of the claims. 

The court has remanded the case for the District 
Court to consider the impact of this fl aw in the plaintiffs’ 
model and determine whether the overcharges that the 
model calculated did in fact exist. 
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into the merits. That is what the Supreme Court was say-
ing.

MS. SALZMAN: That’s certainly what we wanted to 
hear. Okay. So let’s go to Russell Lamb for the economist 
perspective.

MR. LAMB: I feel I should get double the time be-
cause I am from the south and not only can I not say as 
much as I want to in half the time, I think slower.

I tried to continue the spirit of agreement by using 
the same powerful reply as a defense expert. Without be-
laboring all the decisions we talked about already, I want 
to point out, from the expert perspective on the plaintiff’s 
side, the standard to be met by the plaintiff’s expert was 
going to be higher than it had been in the past.

The courts held it was no longer enough to merely 
assert that you could do the analysis, you had to actually 
demonstrate that in some way you had done the analysis, 
provided an example of how you would do the analysis at 
the appropriate stage, and what follows here is building 
on what happened.

I am going to talk about what evidence does the plain-
tiff’s economist and plaintiff’s expert need to provide for 
class certifi cation. What’s the standard that courts are 
applying in determining class certifi cation? The courts 
interpreted the rigorous analysis requirement in decid-
ing whether a class certifi cation is appropriate. Are we 
plunging over the cliff? I think there are a number of 
decisions. Some have already been mentioned. I will men-
tion a couple of others in which I was involved in which 
courts certifi ed classes based on a rigorous analysis of 
evidence performed by the plaintiff’s experts, which was 
very much like the evidence put forward by the plaintiff’s 
expert several years ago. The exception may be that the 
regression analysis was actually implemented or would 
have been pre-Hydrogen Peroxide. So I don’t think that 
we’ve plunged over the cliff. I think in particular one of 
the central disputes among the defendants’ experts and 
the plaintiff’s experts in antitrust cases is with respect to 
multiple regression analysis that can be used to meet the 
burden of showing impact or injury to nearly all members 
of the class. I think the evidence, at least in cases that I 
have seen, is that although the defendants don’t like it, 
you can show impact or injury to nearly all members of 
a proposed class using multiple regression with a single 
overcharge, a single measure of damages. It’s not neces-
sary to essentially conduct an individual inquiry in the 
guise of class certifi cation.

I think a lot of this information is background. I 
would just point out that Hydrogen Peroxide really estab-
lished that the standard for certifi cation had changed 
and that plaintiffs had to do more than just promise to 
do something down the road. They had to demonstrate 
that it would be done. What kind of evidence is necessary 
from plaintiff’s economist or plaintiff’s expert to establish 

issues that are merits—only that can still be held for dis-
covery after the class has been certifi ed. 

One issue that was touched upon in Comcast and 
other courts have started to think about, is whether or not 
defendants need to raise a Daubert challenge at the class 
certifi cation stage to the plaintiffs’ damages experts. I 
think that we will see more defendants raising those chal-
lenges in order to avoid claims of waiver at a later time.

The dispute is over the methodology, I think, with the 
plaintiffs’ damages experts’ models. I think parties and 
courts really need to do a qualitative assessment—look-
ing at the soundness of the statistical models and actual 
liability theories in order to decide whether or not the 
models are suffi cient to support class certifi cation.

MS. SALZMAN: Before we go to Russell we are go-
ing to take a short break.

JUDGE COGAN: I just want to preempt for a min-
ute. You heard the plaintiffs’ bar and the defense bar on 
this and I know that you want to hear from a judge on it.

I don’t ever get plaintiffs and defendants telling me 
it means the same thing that they essentially have here. 
Why is that? That’s because it’s not about any of you, the 
Comcast case, it’s all about me. What the Supreme Court 
was doing, they were sending a message to the lower 
court in that case saying we don’t want to hear any more 
about how this gets too close to the merits.

You are not supposed to be afraid of the merits. If you 
have to get to merits in order to answer the class certifi ca-
tion question, then go ahead and get to the merits. I am 
sure as I can be that if the Third Circuit had not said in 
these express words this gets too close to the merits cert 
would not have been granted in this particular case.

 And it reminds me, whenever district court judges 
get together, there is always one judge who has had a 
case recently go up to the Supreme Court. Invariably that 
District Court judge will say you know, I read that deci-
sion, that wasn’t the issue that I had before me. 

And the issue before the Supreme Court really got 
transformed. You know it when you read the introduc-
tory part of the dissent where they say wait a minute, the 
question that Comcast asked was essentially an admis-
sibility of evidence question, a Daubert question, in effect. 
And then the majority restated the issue to this notion 
of, you know, how close to the merits do you have to get. 
Because that’s what the majority really wanted to talk 
about in that case.

So it hasn’t changed much for any of the lawyers. I 
think it’s correct to say yes, we had better tighten up our 
showing our antitrust injury, we better not have acknowl-
edged wrong data in our model, in our analysis. That’s 
right. But for me I think it means a lot more, which is I’ve 
got to get my hands dirty on these cases and really go 
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multiple regression analysis to measure injury to all class 
members? 

I don’t want to belabor this. I think it’s clear that we 
have to conduct a multiple regression analysis. I don’t 
think it’s a rigorous disagreement. I think Comcast and 
Rail Freight decisions focus very narrowly based on the 
particular facts of those litigations and on particular 
shortcomings of the expert’s model. The courts found that 
the expert failed to appropriately account for the facts of 
the conspiracy and of the marketplace. Again, all of that 
other evidence that the economist is looking at that in-
formed his multiple regression analysis has to be consid-
ered and looked at by the courts.

The courts have certifi ed classes. I see again and 
again that an economist has provided the court with a 
statistical analysis, included an analysis of market factors 
of concentration, substitutability of the product produced 
by different defendants and that evidence comes up again 
and again in the court’s decision.

I am obviously not going to discuss all these in detail. 
In the Titanium Dioxide decision in 2011, the court noted 
there was a battle of the experts and it had to rigorously 
analyze confl icting testimony. The court then went on 
to look at all the factors plaintiff’s experts considered in 
terms of the market, including the concentration of the 
market and the plaintiff’s expert’s multiple regression 
analysis.

The high-tech decision in which the court is saying 
yes, there is a statistical analysis, we think the statistical 
analysis is sound but there’s also a tremendous body of 
evidence that performs that statistical analysis. I wasn’t 
the expert in high-tech employees but the court specifi -
cally noted that the plaintiff’s expert had used statistical 
analysis along with documentary evidence of market and 
employee practices and that provided a structure for the 
lawyer to establish injury to all or nearly all members of 
the class.

I fi nally just want to say the decision we haven’t 
heard much about is a widely decided case I was in-
volved in. The court said class certifi cation is not to the 
court’s ruling. The court is going to decide merits issues 
only if these merits issues are class certifi cation should the 
court fail to decide merits issues.

I think we actually agree about this high standard. I 
think that bifurcation of discovery is certainly not mini-
mal. If you are going to ask the economist to conduct a 
full-blown multiple regression analysis and to under-
stand the market, he needs to have data. He also needs 
to understand everything about the conspiracy, about the 
market, about the product. My opinion is not to hold back 
any discovery. The court does look into the credibility of 
the plaintiff in those.

MS. SALZMAN: Thank you, Russell.

class wide injury; usually two kinds of evidence. I would 
say broadly that the economist puts forward and I heard 
Terry talk about evidence and models and I think, not 
to put words in her mouth but what many people mean 
when say that is the multiple regression analysis which 
is used to establish the damages by measuring the over-
charge. But, in fact, the economist in all the class certifi -
cation cases that I have been involved in starts with an 
analysis of the market and of the allegations that are part 
of the litigation, and explains how those market factors 
inform whether there likely would have been injury or 
impact to all or nearly all class members. 

In Hydrogen Peroxide that analysis of market-wide 
factors was most of the analysis of common evidence of 
injury to all or nearly all class because in the pre-Hydrogen 
Peroxide world we didn’t estimate the multiple regres-
sion model and therefore, we didn’t have a positive and 
signifi cant overcharge to use as another piece of classifi ed 
evidence.

So we start with that analysis in the market. That’s 
important because there is a lot to an economic expert 
report and in antitrust case besides a multiple regression 
analysis and a model upon which multiple regression 
analysis has to build, has to inform by that analysis and 
we ought not to lose sight of that.

Of course, the second kind of evidence that was al-
luded to and discussed in Comcast and Rail Freight really 
went to the heart of statistical model multiple regression 
analysis, which is used to demonstrate the over charge 
and which is a piece of evidence that can be used to estab-
lish both the fact of injury and to measure the quantity of 
damages.

The multiple regression analysis is the central point 
of disagreement or at least a central point of disagreement 
between the plaintiffs and the defendants at class certifi -
cation.

One question is how developed that analysis must be. 
Another question is whether the analysis can show fact 
of injury to all or nearly all class members, and whether 
it can be used in a meaningful way to measure class-wide 
damages, whether it’s measuring class-wide damages. 

What does multiple regression analysis really do? It’s 
important to understand what a multiple regression anal-
ysis usually does. It aggregates the information available 
to the economist from the market including the prices 
paid by purchasers for product and the market informa-
tion about the factors that should affect the price in a non-
conspiratorial world.

There may be other adjustments that have to be 
made. The theory is that if you properly specify your 
multiple regression analysis you have factors that deter-
mine price in the marketplace. You can measure the effect 
of the conspiracy. A central question is can we use the 
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econometric study shows that prices have gone up in the 
pre-conspiracy theory period; then when we look at cir-
cumstances of individual potential claimants during the 
conspiracy period, we can see their prices are going all 
over the place and some are going up and some are some-
what fl at, some down and what that tells us is this model 
is not suffi ciently explaining price; something else is going 
on that is likely explaining the impact on these various po-
tential claimants and this would be like a situation where 
at least this econometric study is not showing the prepon-
derance of common issues over individual issues, you’ve 
got to dive down and fi nd out on an individual potential 
claimant level what’s affecting the prices.

I want to talk a little bit about benchmark progres-
sions in general. What are the challenges to them? The 
challenge to a benchmark is it’s just too complicated or 
it’s just too distant. For example, in interchange cases 
it’s often suggested to look at the interchange rates in 
Australia as a possible benchmark for what interchange 
rates should be here but the problem is the credit card 
market in Australia is widely different, there is much less 
penetration of cards, rewards programs don’t exist as they 
do here, it’s just an incomplete benchmark.

A regression is a model and so a model is inherently 
not going to be a complete representation of the world. 
The question is whether the averages or the incomplete-
ness of the model are suffi cient for it not to be informative 
and Russell, you touched on some of these topics. I think 
there are characteristics of the industry, which will make 
it more likely to be one where a regression is going to be 
suffi cient and complete.

Basically, the simpler the market, the more transpar-
ent prices are and the more transparent the products are. 
Where a regression is inherently more complicated is if 
products are differentiated as when prices aren’t trans-
parent, prices are negotiated on an individual customer-
by-customer basis, customer’s value and different things 
available in different regions.

So the world was changing, I think, in terms of the 
stringency of evidence to certify a class before Comcast but 
Comcast certainly added something more. 

What the Comcast ruling held was that damages have 
to be tied to a particular liability theory that survives. As 
Russell said, that means something and as the judge said, 
this brings merits in to the courtroom, and Russell gave 
some examples of the types of topics in which evidence 
is now valuable in the courtroom and industry structure 
concentration generally, the amenability of the market to 
collusion, the amenability of the market to exercise mo-
nopoly power.

Where multiple theories of liability exist the disaggre-
gation question is important. Each theory of liability has 
to be matched with a theory of damages because again, 
we don’t know what theory of liability will survive.

MS. SAMUELSON: I am going to start as well in the 
pre-Comcast, Hydrogen Peroxide world and talk fi rst about 
what economic evidence is required to certify a class be-
fore Comcast because as Terry said, really the same topics 
are very much in play right now.

Comcast added something new but it did not take 
away the increasingly stringent requirements that came 
in with Hydrogen Peroxide and then I am going to talk a 
little bit about what Comcast added and then about some 
more recent cases.

So we have more agreement than not on some topics 
on this panel. It’s certainly the case that Hydrogen Peroxide 
brought a new rigor; it changed the discussion from 
whether it was possible to come up with a benchmark. It 
was possible to come up with an econometric model in-
stead. It brought in the requirement that you actually had 
to demonstrate that you could and that you had to have 
either a benchmark or a regression that would actually 
be suffi cient to demonstrate impact and to demonstrate a 
preponderance.

Benchmarks can be very compelling. They are super-
natural experiments; with a benchmark approach you 
look at a geography or a circumstance where the anticom-
petitive practice was not in play and you would say that’s 
how the world should have evolved.

An econometric model is different. It’s a model of the 
world instead of an actual picture of it. An econometric 
model is a model, it suffers from limitations of a model, 
it may not be feasible to implement because you may not 
simply have enough facts.

Another problem or another concern with the econo-
metric model is what it does as it produces averages and 
this is a topic that is very much talked about in all of the 
cases. If a regression is going to be suffi cient to certify a 
class it has to demonstrate impact on all class members 
and also account for different impacts on different class 
members and the concern is that the averages may be 
concealing something.

There are two very fundamental tasks. One is to look 
at subgroup and one is to look at individuals. I think I am 
just going to show these pictures.

So this is a model, let’s say this is an econometric 
study trying to ascertain whether there is a type of prac-
tice and let’s say on the left we see the model applied 
to national classifi ers and we can see clearly that there 
is impact. But if we break this up and on the right-hand 
panel we have a group of East Coast buyers and we have 
a group of West Coast buyers, so here we can clearly see 
East Coast buyers aren’t impacted. This is a growth that 
should be in this class and based on this econometric 
study, this class shouldn’t be certifi ed.

Then there is the question of predominance of com-
mon issues. Here again is an econometric study and this 
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You know, I have not yet resolved for myself whether 
the recent trend in the appellate and Supreme Court cases 
would cause me to apply a preponderance of the evi-
dence standard to fi nding, for example, antitrust injury, 
so I can fi nd a common issue, or whether I would fi nd 
that part of Rule 56 or Rule 50 that says at the very least 
a reasonable jury based on admissible evidence could 
come out in the plaintiffs’ favor on this factor. And I am 
not sure there is a practical difference when you have to 
make a decision between those two tests. You might write 
it differently, but in your mind it’s coming out essentially 
the same. I would say that you need all the evidence you 
can get. Because the ultimate test is you have to be pretty 
darn sure that injury has been demonstrated and that the 
question is predominant. So you really can’t hold any-
thing back.

I know we might talk a little bit about discovery but 
this enters into discovery as well.

MS. SALZMAN: Thank you.

JUDGE COGAN: I am sorry, one more point that I 
wanted to make.

What you are hearing from all the panelists is that the 
question of class certifi cation converging, in physicists’ 
terms, what you call a theory of one, all matters are going 
into one motion. The class certifi cation motion is really 
converging with the Daubert motion. If there is a summa-
ry judgment motion because of the inadequacy of an ex-
pert under Daubert, that is going to be heard at the same 
time and the practice that prevailed when I started many 
years ago, and I see a few people here that started around 
that time, of, well just make a colorful case and we will 
certify the class, and you don’t have to go into that and 
therefore do that at the outset of the case and at the early 
stage of the case make some minimal discovery—that’s all 
done.

I think these matters are now coming together. And 
they are coming together because there is such an overlap 
towards the end of the merits discovery period. Not ev-
erything on the merits may go into the class certifi cation 
analysis, but enough of it will, that I have to agree with 
everyone who said this bifurcating class and the merits 
discovery is over in most cases. Everything is qualifi ed in 
the law, but in most cases it’s pretty much a dead letter.

MS. SALZMAN: Terri, this an off-the-script question 
but how do defendants feel about all these increased costs 
of discovery that have been required for class certifi cation 
proceedings?

MS. MAZUR: We don’t like them, that’s simple, 
but I am not sure that it’s always true that there will be 
increased costs. I think some of it obviously is that the 
plaintiffs are going to be asking for much more damages-
related evidence at the class certifi cation stage, but per-
haps what is needed is more focused, refi ned discovery 
and analysis by plaintiffs at that stage—you know, to 

I wanted to make something really clear. The world 
is now very different than it used to be. I worked for 
probably a decade for Microsoft on various overcharge 
cases and the classes were always certifi ed. The plaintiff’s 
model would be Microsoft’s products, which are more 
profi table than the average software industry product, 
and every class got certifi ed based on that. I actually think 
now that model would fl unk Hydrogen Peroxide. It would 
certainly fl unk Comcast. Nothing in how Microsoft af-
fected competition is tethered to that model. Clearly those 
approaches also fl unk the Rail Freight case.

In the Rail Freight case everybody has talked about the 
question is whether the model produces false positives, 
and again back to my Microsoft cases, is if your model 
is looking at the profi tability of the defendant and com-
pare that to the average industry profi tability, everybody 
above the average is going to have to demonstrate dam-
ages through that method, so the false positives would 
have also torpedoed those approaches.

I am going to skip the next thing. Right now to me 
this has been a real change over the last four or fi ve years 
from requiring the model to be a benchmark model to be 
specifi ed to requiring the connection to the theory of li-
ability to acquiring no false positives.

In the Nexium case the court was concerned enough 
about certifying the class that the court held that it would 
come back during the trial and raise the issue of impact 
and preponderance at that phase of the case.

MS. SALZMAN: Thank you, Martha.

Those were all great presentations. Now we are just 
going to ask some questions and different panelists are 
going to answer different questions but the fi rst question 
is for Judge Cogan. And from a judicial perspective what 
information does the court want and need to know to de-
cide class certifi cation and can you describe best practices 
that you’ve seen and that you would like to see?

JUDGE COGAN: The discourse is on the high level 
that Martha left it. I think what we really need to see as 
judges are pictures, pictures and charts. It sounds silly but 
I am really not kidding about that. A lot of these concepts, 
a lot of regression analyses are, for someone like me who 
is visually oriented, the only way to really understand it. 
Charts and graphs, that’s a big help.

On a broader level, I will tell you, consistent with the 
comment I made before, because we feel we are now com-
pelled to answer the question, not just identify, whether 
there is a colorable claim or there is an issue. And I am 
sure the lawyers here are going to do this, everything 
you’ve got has to go to the judge; you have to view this as 
if you are trying a case in the ICC or some European court 
where you make your complete submission on these is-
sues as if you were trying the case to the judge.
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opposing your motion and the 25 to 50 you cite, the cost 
is really low because the costs are so enormous in every-
thing we are doing and going back to what we were talk-
ing about a minute ago, what worries me the most is the 
costs are changing the substantive law.

You know Twombly was based on costs—that was the 
reason for the decision and it seems to me that there has to 
be a better way to address what is appropriate for the pur-
poses of discovery that will lead to class certifi cation. This 
is what I would say if I was in court: We want full merits 
discovery. It is impossible for us when we are scheduling; 
you are typically setting your schedule and putting your 
class certifi cation schedule before you started your dis-
covery. It’s all happening at the same time; you can’t take 
the risk of doing anything less than full merits discovery if 
you want to have a good chance at certifying your class on 
the plaintiffs’ side.

It seems to me that the argument I would make here 
would be that the defense would have to produce the 
material. They are going to put us to the test when we 
put our motion in. As Judge Cogan said, we have to put 
in everything we’ve got and presume this is our shot on 
the case because if the class is not certifi ed the case likely 
doesn’t move forward and the idea of limiting what a 
defendant can do in response to me would just create the 
risk of either class is denied, which means we go back 
and do it again at much more substantial cost. So to me 
I think the answer would be to compel them to produce 
it. Otherwise we are going to waste time, money and re-
sources that none of us can afford.

MS. SALZMAN: Terri, you have any thought before 
we go to judge Cogan for a ruling?

MS. MAZUR: Again, echoing what I said a moment 
ago, I think part of the issue it’s hard to do—where you 
don’t have the facts to do the analysis. Obviously there 
needs to be suffi cient data to do the analysis but whether 
it has to be everything the defendants have seems to over-
state it.

I think that we need to come up with ways to pro-
duce suffi cient cost data without breaking the bank, but 
plaintiffs must do the work to show the antitrust injury 
matches their antitrust liability claim. In the high tech 
case, in between the initial class certifi cation motion and 
the court’s reconsideration and ultimate grant of class cer-
tifi cation, the plaintiffs went back and took 50 depositions. 
They basically talked to the heads of the companies, the 
HR people, and there was a lot more document produc-
tion, so you know, I hate to say this, it does depend on the 
facts of the case but I still think the defendants don’t have 
to produce the whole world of documents to resolve class 
certifi cation. 

JUDGE COGAN: The plaintiff’s lawyers in the room 
may not be all that happy with what I am about to say. I 
think the answers to these questions increasingly turn on 

hone in on the alleged injuries that are actually going to 
match the liability theories that are being pursued in a 
case.

I don’t think, for example, that you still need to have 
every piece of cost data to resolve class certifi cation; you 
probably need suffi cient cost data (it depends on what 
the claims are) but obviously you know the problem for 
the defense. One of the issues for the defendant corpora-
tion is the cost of all this and the desire to have the class 
certifi cation issue resolved so that if it’s not going to be 
certifi ed, the defendant can save the time and expense of 
going through every last document, which is a big one, 
and before it gets turned into bet-the-company litigation 
because potential damages are so huge.

But I think it will take more work on the part of the 
lawyers and the economist and the other experts at the 
class certifi cation stage and I think it may be in some re-
gards a crafting exercise.

MS. SALZMAN: Anyone else have a comment?

MS. SAMUELSON: Terri, isn’t it better still to have 
the discovery burden than to just have the class certifi ed 
given that may you know, back to Judge Cogan’s obser-
vation, that previously the state of the world was that this 
was practically pro forma, so yes, it is cost but any other 
cost is still going to be there.

MS. MAZUR: Absolutely. It’s still going to be better 
at the class certifi cation stage to focus the issue that may 
result in denial of class certifi cation—it’s probably worth 
the expense. 

MS. SALZMAN: Just following up on the cost for 
discovery and what’s required for class certifi cation stag-
es we have a hypothetical and the panelists are familiar 
with the hypothetical. I will read it slowly so that every-
body can follow.

This is the hypothetical: Plaintiffs want more de-
tail cost data during the class certifi cation discovery. 
Defendants have it but they don’t want to produce it be-
cause it will cost a substantial amount of money perhaps, 
$25-$50,000 at least to produce. Plaintiffs move to compel 
and attach an affi davit from their expert that having this 
data will prove the statistical signifi cance of the expert’s 
analysis. Plaintiffs have asked for the discovery or ruling 
that the defendant cannot raise the issues related to the 
model that the better cost data could have cured in op-
position for plaintiffs’ motion for class certifi cation. And 
before we go to Judge Cogan for a ruling, Steve and Terry 
do you have an additional argument for the hypothetical?

MR. WILLIAMS: I don’t know if it’s an additional 
argument but I will comment and I want to start with 
what Judge Cogan said; he said everything you’ve got 
has to go to the judge. I don’t think there’s a fair way to 
have the defendants concede they are not going to argue 
something they wouldn’t give you prevents them from 
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criminal component of the case where defendants appear 
in a criminal court to plead guilty and they request and 
an independent court agrees, that restitution will not be 
provided for as part of the criminal guilty plea because 
of the pending civil class actions that are parallel to the 
criminal case. Then what happens is you get into this civil 
litigation and the defendants fi ght tooth and nail class 
certifi cation which would in fact provide a vehicle for 
restitution to the victims of the antitrust cartel. How does 
that fi ghting on technical issues in class certifi cation seem 
fair in light of the guilty plea?

Judge Cogan?

JUDGE COGAN: I think the criminal process is 
something that is woefully underused by the plaintiffs’ 
bar in class actions.

Now, there is the Crime Victims Restitution Act that 
encourages you to come forward. You will meet resis-
tance at the Justice Department. They don’t want to hear 
from you. They are interested in getting their conviction 
and that is all they are interested in. But the judge is inter-
ested in you. The judge wants to know real people who 
are hurt by a defendant’s conduct. And, in particular, if 
you make a public fi ling in the criminal case, not signed 
by a lawyer but signed by your client, saying here is 
how I’ve been victimized, then the judge is going to start 
thinking what can I do to help these people. I have an 
acknowledged felon in front of me because all these cases 
ultimately plead out in a criminal case, and you may be 
able to get the judge on the criminal case on your side.

There’s a lot the judge in the criminal case can do to 
help you if he or she wants to do that, like imposing a 
probationary term on a corporate defendant that requires 
cooperation with the plaintiff in a civil action, and that co-
operation may go on for years. Or the judge can require a 
detailed allocution instead of the usual, perfunctory, “the 
elements are satisfi ed on the criminal charge,” that we 
get. A judge at the criminal plea hearing can say, “Tell me 
exactly what you did,” that’s an admission. You can use 
that. Again, the prosecutor will resist you but the judge I 
don’t think will, more and more often.

MS. SALZMAN: That’s terrifi c advice.

Do we have time?

MS. HART: I think you should open it up because we 
are at time.

MS. SALZMAN: Does anyone have questions?

AUDIENCE MEMBER: I am not clear about the bur-
den of proof on the motion so let’s say—

JUDGE COGAN: That’s all right, we are not clear 
either.

AUDIENCE MEMBER: It’s admissible so both courts 
are totally confl icting. What is the judge going to say well, 

a concept that was inserted in the rules either last year or 
became effective last year, or became effective this year. 
And that is the concept of proportionality. And more and 
more and you know, $25 to $50,000, that’s really nothing 
in these cases. I mean the judge could practically pay that 
himself in order to avoid the issue. It is more like two and 
a half to fi ve million, but the fact of the matter is that the 
judge has to form a sense of proportionality. That is, how 
likely is it that the information sought is materially going 
to affect the outcome of the analysis? And if the judge 
believes that it’s likely, it’s more likely than not, and the 
judge has to be educated as to why this information is or 
is not important, then we will do it the traditional way, 
and the defendants will be ordered to produce it what-
ever the cost.

On the other hand, if the judge feels that it is a no-
stone-unturned exercise by the plaintiffs, then what I 
have done in smaller cases, I don’t want to cause anyone 
to quake with fear, but I have said to plaintiffs’ attorneys, 
you’re going to have to pay attorney’s fees for the defen-
dants to produce this information. You might get it back 
if you win the case, you will win it back as costs, but if it’s 
going to cost fi ve million dollars I want you to come up 
with two and a half million dollars out of your own pock-
et. And you know, I actually had a plaintiff that stood in 
front of me that said—I did not order this on that case—
but the plaintiff’s fi rm self-fi nanced without any line of 
credit or bank loan or litigation funder about four million 
dollars in costs. Amazing, but they did. And I think plain-
tiffs’ fi rms are going to be called on more and more to do 
that when they are reaching for something that the judge 
thinks yes, there’s a two percent chance that what you get 
for this fi ve million dollars may materially help you, but 
it’s only a two percent chance, so you’re going to have to 
put your money where your mouth is if you really want 
it. So that’s one possibility.

The other possibility that can be tried is to wait it 
out. I will tell the plaintiffs I am not giving this to you 
now, but let’s have the class certifi cation motion and see 
what the defendants say is wrong with your economic 
analysis. And if, in that economic analysis attack, there is 
a slew of information, as is frequently the case, I think the 
defendants have a very hard time in saying but we don’t 
want to go to the cost of producing that information be-
cause obviously at that point it’s material, it’s being relied 
on, and you can put the class cert motion on the shelf if 
that information has not been given and you have sup-
plemental briefi ng. So I think, as everyone acknowledges, 
it has to be a case-by-case analysis, but judges are getting 
creative to make sure that the burden on the defendant is 
not so enormous that it forces a settlement in a case that 
wouldn’t otherwise settle, while at the same time making 
sure that plaintiffs get information that is really essential 
to their analysis.

 SALZMAN: Thank you. One more question that 
we have is you often see in antitrust cases that there is a 
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that in terms of admissibility that’s a separate inquiry. 
That is a much lower burden. Admissibility just means the 
information could come in. It does not mean it’s credible. 
It’s a minimal evidentiary showing so I do not think that 
is the equivalent.

It is similar, I think, to a preliminary injunction where 
you actually have to, on a preliminary injunction, make 
fi ndings of fact conclusions of law and your fi nding that 
this is likely what happened.

Now, I don’t recall offhand whether that is articulated 
in terms of being a preponderance of the evidence but it 
is a likelihood of success on the merits. The difference be-
comes academic at a point. If the judge is convinced, you 
win, if not, you lose.

MS. HART: Thank you so mu ch everyone.

Thank you, Hollis, thank you to all our moderators 
for the day.

The associate happy hour is at Sutton Center, which 
is that way and we are hoping you join us and thanks ev-
eryone else who is not going to the cocktail party. Have a 
great day.

that’s reasonable or is that enough or do you have to say 
I believe one as opposed to the other, what’s the prepon-
derance of the evidence standard, is that the standard, 
what do you have to show?

JUDGE COGAN: Preponderance of the evidence 
means if the judge were sitting as the trier of fact the 
judge would fi nd in favor of the plaintiff. That is what it 
means.

The Rule 56/Rule 50 standard that I articulated re-
ally says if a jury came back and found this, would I set 
it aside because it’s unreasonable? That’s an easier stan-
dard. Which one applies, we don’t really know yet.

MR. WILLIAMS: Could I respond to Bernie’s ques-
tion and ask Judge Cogan, in Nexium Judge Young called 
it a preponderance of the evidence standard but then he 
said he wasn’t—and he said it was the same or similar to 
what he would do if he was determining one, whether to 
admit an expert opinion, two, whether to admit co-con-
spirator hearsay or three, whether to grant a preliminary 
injunction.

What do you think of those?

JUDGE COGAN: I think that it shows how many an-
gels we’re trying to get on the head of this pin. I do think 
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Next to Elai is Jeff Martino; Jeff is the new head of the 
New York regional offi ce of the Antitrust Division.

Next to Jeff is Mike Weiner, a partner at Dechert. He 
and Ilene are basically dinner co-chairs tonight and we 
very much appreciate all of the work that they did to al-
low us to be here.

I also want to give a quick thanks to our platinum 
sponsors Analysis Group, Berkeley Research Group, 
Compass Lexecon, and NERA. Thank you all very much 
for also making this night possible for us.

At this point I would like to introduce Barbara to take 
to the podium and start the event. Thank you.

MS. HART: The fi rst thing that I have to do is thank 
Eric for his service, he has really raised the expectations 
for the executive committee that each month we all get 
together at beautiful offi ces and have a high caliber dis-
cussion with noted speakers, and Eric has been a driver 
for a greater caliber for each month’s meeting. In honor of 
that, the Section would like to give you a gift and I would 
like to personally thank you for all the help that you have 
given me in the transition as I try to fi ll your shoes. Thank 
you so much Eric.

MR. STOCK: I am just going to say a couple of thank 
yous and then I am going to introduce the process of pre-
senting the Lifl and Award.

First I want to thank some of the lawyers that really 
mentored me and helped me through this year, especially 
Steve Edwards and Ilene Gotts as well as Bruce Prager—
without whom I never really could have fi nished this 
year.

Second, I want to thank some of the people that really 
made the Section run this year, Dan Shulak, Andrew Sein, 

MR. STOCK: Good 
evening, everyone. I have 
the privilege to welcome 
you to the 2014 annual 
dinner of the New York 
State Bar Association 
Antitrust Section.

This is an honor that I 
am particularly pleased to 
be here because this din-
ner caps off a really amaz-
ing day of programming 
that we had, and I want 
to thank Barbara Hart for 

organizing such an excellent day. I will be very short, I 
want everyone to be able to get to back dinner conversa-
tions but I do briefl y want to introduce everyone up here 
who is on the dais and give you a sense of what is going 
to happen tonight.

Let me start to my left fi rst, there is Ilene Gotts, part-
ner at Wachtell Lipton, and the heart and brains of our 
Section.

Next we have Bill Efron, who is the director of the 
Northeast Regional offi ce of the FTC.

Sitting next to Bill we have Eleanor Fox, a renowned 
law professor at NYU in antitrust and international an-
titrust and a recipient of our Public Service Award for 
2014. You will hear a lot more about her in the time to 
come.

Next is Nick Gaglio who is at Axinn Veltrop and is 
our new fi nancial offi cer of the Section.

Next to Nick you have Lisl Dunlop; she is with 
Shearman and Sterling and she is our new secretary of 
the Section.

Then moving on to my right we have Barbara Hart, 
partner at Lowey Dannenberg and the new Chair of the 
Section.

Next to Barbara is Bill Baer whom we are very hon-
ored to have here. Bill is the assistant attorney general 
in charge of the antitrust division and he has graciously 
agreed to come and deliver the key note speech tonight.

Next to Bill we have Jay Himes. Jay is a former Chair 
of his Section and he is partner at Labaton Sucharow and 
the recipient of this year’s Lifl and Public Service Award. 
You will hear a lot more of Jay as well in the time to 
come.

Next to Jay is Elai Katz. Elai is the Vice Chair of our 
Section and he is a partner at Cahill Gordon.

The 2014 NYSBA Antitrust Law Section Dinner

Eric Stock

Bill Baer, Eric Stock, Lisl Dunlop
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of the trial by fi re that formed the basis of our friendship. 
We spent a lot of time together and as I got to know Jay 
over the course of the years we worked together there 
were a few kinds of characteristics, traits, qualities that 
began to come to the surface. So I have a Top 10 list for 
you. It may seem a little bit unfocused around New York 
and I apologize for that because I practice in D.C. and I 
have to say it’s not in any order of importance, so don’t 
attach anything to what I start with and what I end with.

First, number one, he is I think more stubborn than 
I am. I mean that in a good way but that does mean that 
he’s pretty darn stubborn and I am sure those of you who 
know him know that to be true.

He has a virtually encyclopedic knowledge of state 
and federal antitrust laws, a quality I am told that he 
shares with Bill Lifl and, which makes getting this award 
even more suitable—whatever the subject—mergers, IP, 
criminal litigation, state enforcement, federal enforce-
ment, Jay knows it and I am sure many of you have expe-
rienced this when you have spoken to Jay. And many of 
you have probably benefi ted from it when he’s arranged 
programs, participated in them and that’s happened a lot 
over the course of the years. It really is impressive.

He is really passionate about what he does. This is 
number three. He thinks creatively about problems, he 
works assiduously to get to the right answer and he zeal-
ously represents his clients.

And one of the coolest things is that his client for 
almost the entire time that I have known him has in fact 
been the consumer. He has been and remains dedicated to 
the public service and the public interest and that I think 
is just really cool.

Number four, he is an awesome person. For those of 
you who know him he is smart, funny, exceptionally nice, 
and a loyal and really good friend.

Number fi ve, he is interested in a lot of different 
things. When I was asking about what he thought I might 
focus on for this he sent me a list of the publications that 
he has written and they range from state enforcement 
against patent trolls to restitution for crime victims and 
myriad different antitrust cases. And a bunch of them 
were articles focused specifi cally on issues of the impor-
tance to state enforcement—resale price maintenance, the 
Donnelly Act and it really it was kind of incredible.

He is devoted to this Section. He chaired the Section 
and continues to serve it with energy and leadership.

He is devoted to his family, his wife Amy and his son. 
I see Amy sitting here tonight.

He does not, this is number eight, he does not like 
being the center of attention, which is why I think it’s a 
good thing that I am almost at the end of the list.

you did an incredible job helping out as well as Robin van 
der Meulen. As for every year, I really want to thank you.

Third, I want to thank the staff of the State Bar, 
Tiffany, Barbara, Laura, you always do a great job and I 
want to give a quick pitch for the State Bar for those of 
you who are interested in antitrust but not yet members 
of the State Bar. There are incredible opportunities to join 
our executive committees and four subcommittees, so I 
really encourage you to get involved.

Lastly, I do want to thank the New York Attorney 
General’s Offi ce I am now the chief of the Antitrust 
Bureau and I do want to thank the offi ce for allowing me 
to continue as Chair even as I move into that position.

Antitrust Law Section William T. Lifl and 
Service Award

MR. STOCK: Okay. So with that done, I want to 
move to the next part of the program, which is the very 
important work of the William T. Lifl and Service Award. 
This award is presented to an antitrust practitioner in 
recognition of his or her contributions and accomplish-
ments in the fi eld of antitrust and especially to acknowl-
edge those who throughout their professional careers 
have distinguished themselves as antitrust practitioners 
and also by serving the broader antitrust community in 
a leadership role. So I want to ask Renata Hesse who has 
graciously agreed to come up and present the award on 
behalf of the Section. Renata is a leading antitrust lawyer; 
so thank you, Renata.

MS. HESSE: I thought 
I was going to have an op-
portunity to have another 
glass of wine before I had 
to do this. It’s really great 
to be here, particularly 
because I am talking about 
Jay who, as you may have 
noticed, kind of rolled his 
eyes when Eric was talking 
about him; that is classic 
Jay.

Jay, as you all know, 
is receiving the Lifl and 
Award and I was really hum-
bled when he asked me to introduce him. Hopefully he 
won’t regret having done that by the time I am done so I 
promise this will be quick, although there is a lot that one 
could say about Jay.

I met and got to know Jay when I was a chief in the 
Antitrust Division and he was running the Antitrust 
Bureau at the New York AG’s offi ce for almost eight years 
and we worked on a bunch of things together, Microsoft, 
Oracle and—but it was really Microsoft which was kind 

Renata Hesse
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an antitrust practitioner full-time, but more importantly 
since then I had been privileged to participate in the 
Section, which has been very good to me.

I have had the opportunity to serve both as Section 
vice chair and as Chair. But perhaps even more important, 
I have had the opportunity to participate as this Section 
fl ourished in recent years.

We have grown not only in membership but also in 
diversity of membership. There is much more of course 
that we can, should and will do there, but we have as 
just a recent example the expansion of our fellowship 
program, so this summer two law students will be able 
to work in city and federal antitrust enforcer offi ces. We 
are one of very few State Bar sections to adopt such a pro-
gram. We should all be very proud of that.

We have expanded our special programs that go on 
throughout the year. Some are part of this event today, 
and we have a program that varies throughout the entire 
year. We have world class participants come in and we 
are also running CLE programs both in New York City 
and upstate.

Literally dozens of individual Section members have 
contributed to this and other efforts. We should recognize 
all of them. This commitment by so many has been my 
own activity in the Section so immensely satisfying.

It also just gives me great pleasure to be here tonight 
with Eleanor Fox, the recipient of the Service Award. 
Eleanor has long been a friend of the Section and a per-
sonal friend as well. She has distinguished herself not 
only in this country, but throughout the world, and she is 
a committed and dedicated advocate for competition and 
an inspiration to students, practitioners and enforcers.

I happened to be in Las Vegas last week for a wit-
ness deposition and as I fl ew back I struggled to try to 
think of something that would be relevant about that 
trip to tonight. Now, I admit that if this were a group of 
U.S. Attorneys, it would be much easier. But I do think 
that I’ve come up with something and in fact, a couple of 
things. So let me share those thoughts with you.

First of all, one thing that Las Vegas and antitrust 
have in common are rules. You go to a casino and they 
all have rules. But you know, under those rules in the 
long run the house always wins. The rules in casinos are 
rigged—stacked to achieve a long-term outcome. 

Antitrust has rules, too. They are rules to promote a 
free and open competitive process, a process that rewards 
innovation, effi ciency, risk taking, and diligence. The rules 
of antitrust, unlike those of the casino, don’t predetermine 
the winners or the losers; instead they promote the oppor-
tunity for individual success and, in turn, the betterment 
of society as a whole.

Number nine, he is an exceptional and talented litiga-
tor. I’ve gotten to watch him do a lot of things and I’ve 
talked to him about complicated litigation issues. He is 
great at what he does.

And number 10, he is obsessed, and again I think this 
is in a good way, with seeing if he can avoid ever having 
to boot up a computer in Windows and ever having to 
run a Microsoft software program.

I can’t tell you how happy he was many years ago 
when he called me and said that he had actually man-
aged, in the Microsoft case, to fi le a pleading over the fi l-
ing system, on a laptop that was running on Linux for a 
document that was created using Offi ce and open over a 
Firefox web browser.

So I continue to tease Jay about this and I am shocked 
that he has not taken my suggestions about writing all 
of this down for everyone in an article entitled “My Life 
Without Windows.” I think he can really save many of us 
a lot of time, and I am sure there are others who are inter-
ested in this as well.

That is my Top 10 list. The list, needless to say, 
doesn’t begin to encapsulate all that Jay has done during 
the course of his career as chief of the antitrust bureau. I 
can say without hesitation there is nothing that matches 
the depth of knowledge that Jay has, and we have all ben-
efi ted from that. So, Jay congratulations, it’s a very well 
deserved recognition. We value tremendously not only 
your contributions to the world of antitrust but also, and 
more importantly, the pleasure of being able to count you 
as our friend.

MR. HIMES: Thank 
you, Renata. Yours are over-
ly generous remarks.

I am particularly 
touched to have them come 
from you. Frankly, if some-
one said to me you could 
pick any three people you 
want to practice antitrust 
with, I would start with 
Renata. Then I’d think a lot 
harder about numbers two 
and three.

I am very grateful to the Section for seeing fi t to 
include me among the recipients of the Lifl and Award, 
which of course recognizes one of our Section’s early and 
most distinguished members. It is a great honor to share 
some kinship with him.

As many of you know, I spent much of my profes-
sional life as a complex commercial litigator with lots of 
antitrust. I sort of retooled myself when I joined the AG’s 
offi ce in the early part of 2001. Since then I have been 

Jay Himes
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terest in the service of the bar and to the objectives of the 
Antitrust Section.

It seems a little odd for me to be standing here and 
having to say anything to this group about who Eleanor is 
and why she has been selected for this award but please 
indulge me just for a few moments.

Eleanor Fox is the Walter J. Derenberg Professor of 
Trade Regulation at the NYU School of Law. Going to 
the NYU website, you see the usual things that you see 
when you have a professor of her stature; her bio has this 
very long list of articles, prestigious positions, et cetera 
but search more broadly on the NYU website and you 
will fi nd under “news” for the school a story entitled 
“Eleanor Fox Goes on Global Tour.” It states: “Don’t look 
for Eleanor Fox at the beach in coming weeks. Instead Fox 
will be cross-crossing the globe.”—And then, I love this, 
this map appears and it’s interactive if you actually take 
your little pointer and you click in one of those little ar-
rows in those boxes, it will tell you where she spoke and 
when and what the topic was. I believe this illustrates 
effectively Eleanor’s role as what I would dub the compe-
tition ambassador of the world—a role much more exten-
sive in scope than merely a summer hiatus.

NYU Professor Harry First, Eleanor’s longstanding 
colleague who unfortunately could not be here tonight to 
help present this award, concurs that no one deserves this 
award more than Eleanor, and he notes the following: 

Over many years Eleanor has not only 
advanced the work of the antitrust bar 
in New York but also the enterprise of 
antitrust, and not only in New York 
but throughout the world. In her work 
Eleanor has exemplifi ed what it means to 
be from New York.

Eleanor’s concerns have not been parochi-
al but international, not just with wealthy 
industrialized countries but with newly 
emerging developing countries.

Eleanor has never seen antitrust as con-
fi ned to narrow concerns but has con-
stantly reminded us that the importance 
of a social global concern that has histori-
cally been part of the fabric of antitrust.

Eleanor is now playing an important role 
in helping new competition authorities 
around the world implement their com-
petition laws. This is a service of the high-
est order.

Eleanor’s passion for competition for law has been 
evident throughout her entire career.

Eleanor joined Simpson Thacher and Bartlett as an as-
sociate in 1962, right after the birth of her fi rst child. I note 

Now, of course the antitrust rules aren’t perfect, nor 
are they perfectly applied—like legal principles more 
generally. Industry players overstep the rules. Markets 
fail. And so there are times when remedies for injuries are 
needed, and when restoration of competition is necessary 
as well. And those circumstances are inevitable. Without 
that inevitability, many of us would not practice in this 
area of law. 

So yes, Las Vegas and antitrust do connect. One oper-
ates under rigged rules, and the other fortunately does 
not.

I would not, however, want you to think that there is 
no true unrigged competition found in Las Vegas. I had 
the opportunity to look at the many brochures for area 
attractions that my hotel had, and I discovered no less 
than four businesses established in the area that compete 
for customers wishing to fi re machine guns, among other 
fi rearms. One of those businesses promotes this activ-
ity as a chance to let out your inner counter-terrorist. 
Another has an age requirement for fi ring range custom-
ers—ten years of age or older with a legal guardian.

Now I am not making this up. The brochures have it. 
And frankly, I mean, the Second Amendment, I guess, is 
embraced quite literally in certain parts of in this country. 
And that, at least for me, is painfully true and scary. 

So a second message from Las Vegas is this: All of us, 
let’s not forget: it’s only antitrust.

So in conclusion, I express my deep appreciation to 
the Section for including me with earlier distinguished 
recipients of the Lifl and Award.

I also thank my dear wife Amy, who has supported 
me throughout, even when occasionally on the receiving 
end of my rare mood swings. 

I thank you very much.

MR. STOCK: Please enjoy your dinner.

(At this time, recess was taken for dinner.)

Antitrust Law Section Public Service Award
MS. GOTTS: I am 

honored to present the 
Public Service Award. This 
award has only been given 
out three times since its 
creation almost a decade 
ago. It seeks to recognize 
a very special person—an 
antitrust lawyer with 
signifi cant stature in the 
antitrust bar who has also 
contributed, in a meaning-
ful way, to the public in-

Ilene Gotts
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Eleanor then lays out the foundation for the article by 
telling in very graphic and moving terms what it was like 
to be in law school in 1958 when women comprised only 
3.8 percent of all incoming law students (we have made 
like some progress here), what it was like to begin practic-
ing law when there were no women partners and to join a 
law school faculty in 1976 when very few full-time faculty 
were woman.

Eleanor describes herself in the article as an “opti-
mist” and indicates that she believes that “optimism suc-
ceeds… change is slow but possible and it comes about 
if we work for it. At the edges and at the core affi rma-
tive change must be rooted in who we are, what we feel 
and how we do and should respond as human beings. 
Compassion, empathy, insight, knowledge, logic and skill 
must all combine.”

Although written about women and the profession 
the ending of this article perhaps sums up why Eleanor 
continues to work endlessly for promoting both within 
the profession and globally those human values; it is with 
this “can-do” optimistic attitude and compassion that 
Eleanor has made a difference to all of us who have ever 
been fortunate to know her, to count her as a friend and to 
witness all that she has achieved in the United States and 
globally to make the world a better place.

I share Harry’s sentiment, that I cannot think of any-
one who is more deserving than Eleanor to receive this 
Service Award tonight. I am truly honored to have been 
chosen to give this to her at this event. Thank you.

MS. FOX: Ilene, you 
have taken my breath 
away. Thank you very 
much. And thank you, 
New York State Bar 
Antitrust. I am very, very 
honored to get this award 
and very pleased to be 
here tonight.

When I was asked if I 
would accept the award I 
thought back on my expe-
rience with the New York 
State Bar Antitrust Section 
and realized that I was the Chair in 1978 to ‘79. I was pre-
siding over this annual dinner of the New York State Bar 
Association Antitrust Section 35 years ago today! I want 
to tell you a story about that dinner.

Before I do, let me say a few words about the antitrust 
setting. Then I want to recall President Carter’s National 
Commission for the Review of the Antitrust Laws and 
Procedures, as background for the annual dinner of 1979.

In 1978, it was just after the Supreme Court decided 
GTE-Sylvania. The law on vertical restraints had just been 
revolutionized. It was before BMI and the category of per 

that some of Eleanor’s family is here tonight at Simpson 
Thacher’s table.

Her talents were immediately recognized by one 
of the fi nest antitrust litigators in the country, Whitney 
North Seymour, and under his tutelage she developed a 
love for antitrust law.

Eleanor became the fi rm’s fi rst woman partner in 
1970 and remained a partner with Simpson until 1976 
when she embarked on her full-time academic career at 
NYU while remaining affi liated with Simpson in a coun-
sel role.

Eleanor has provided service to the bar and to the 
development of the law in a wide variety of areas. Her 
current roles include—and this is just the abridged list—
being a member of the Board of Directors of the Lawyers 
Committee for Civil Rights Under Law, a fellow of the 
American Bar Foundation and of the New York Bar 
Foundation, a member of the American Law Institute, a 
member of advisory boards and executive boards. There 
are almost a dozen academic competition policy centers 
as well; it’s really incredible.

Former positions include serving as an commis-
sioner of President Carter’s National Commission for the 
Review of Antitrust Laws and Procedures, as a member of 
the ICPAC during President Clinton’s administration, nu-
merous offi cer and executive committee positions includ-
ing vice president of the Association of the Bar of the City 
New York, vice-chair of the ABA Antitrust Section and of 
particular note for this Section, as Chair of the Antitrust 
Law Section of the New York State Bar Association from 
1978 to 1979.

Eleanor’s CV evidences her extensive scholarship 
with what you would expect, the long list of books, ar-
ticles, essays and chapters on antitrust law. What may 
not be fully evident by looking at the list is how thought-
provoking Eleanor’s competition writings often are. She 
challenges us to see the human aspects of industrial poli-
cy. Eleanor has looked beyond a narrow lens of economic 
goals to a more expansive set of goals to the creation of 
an environment and a set of rules and principles that will 
best incentivize fi rms to—using Eleanor’s words—lively, 
creative, innovative and responsive to produce and invent 
what people want.

Eleanor’s writings transcend antitrust and she has 
always been a role model for women and a champion for 
women in the profession. She wrote an article in 1989 for 
Fordham Law Review which was entitled “Being a Woman, 
Being a Lawyer and Being a Human Being.”

Eleanor starts out by clearly stating we have a unique 
ability, a unique opportunity to rehumanize an increas-
ingly specialized technocratic compartmentalized and 
sometimes unresponsive profession.

Eleanor Fox



NYSBA  Antitrust Law Section Symposium  |  2014 53    

him any minute. Dinner was served. Still John didn’t ar-
rive.

The time came for the dinner speech. I turned to 
Whitney and I said, “Whitney, would you like to give the 
dinner speech?” and he said, “Sure.” So we started the 
dinner program. I reported that John’s plane had not yet 
landed and I introduced Whitney.

Now, Whitney had this great sense of humor. He was 
famous for his story telling. He had deck of cards, index 
cards, of about 100 stories. But he knew them all by heart. 
So Whitney got up and he gave the dinner speech. It was 
hilarious. It was a series of one line stories. I remember 
several that he told that night. I will just tell one. This 
one is about Calvin Coolidge. Calvin Coolidge was the 
President of the fewest words ever. He held a dinner party 
to which Dorothy Parker, the writer, was invited and was 
seated next to the President. Dorothy Parker said, “Mr. 
President, I have made a bet. My fellow writers bet me 
that I cannot get you to say more than two words to me at 
dinner. The President turned to her and said, “You lose.” 
Whitney told about 20 more. The audience was enthralled. 
John’s plane was still somewhere up in the sky and at 
the end of Whitney’s dinner speech the manager came 
up to the podium and said to me, “You have a message 
from a Mr. John Shenefi eld. His plane has just landed in 
Washington. It tried to land in New York but didn’t make 
it.”

So that was the story of this dinner 35 years ago al-
most to the day.

Thirty-fi ve years ago my children were young teen-
agers and today two of them, Doug and Randy, are here, 
along with my daughter-in-law, Trisha. Today they are 
all experienced professionals. And my dear partner Jerry 
Bruner is seated there with them. I want to recognize all of 
them. I am very proud of them.

I am very grateful to you, Ilene, for giving that gener-
ous introduction. I am really a New York girl at heart, and 
a New York State Bar Antitrust girl. Thank you.

Keynote Dinner Speaker
Honorable William J. Baer

MR. STOCK: Okay. This is the time for our keynote 
speaker. One thing I just want to mention quickly before 
we start is that the acoustics of this room are very diffi cult 
and I know that a couple of people on the sides expressed 
to me a concern that they wouldn’t be able to hear. I just 
want to make sure that everyone please keep the table talk 
to a minimum while Bill is up here speaking out of con-
sideration for others who are very interested, as all of us 
are, in hearing what he has to say.

I want to thank Bill Baer very much for coming on 
behalf of the Section. I want to ask Molly Boast, who has 
agreed to formally introduce Bill Baer, to please come up 
to the podium. Thank you.

se violations was still growing and growing. It was of 
course before the Reagan administration and that means 
before Bill Baxter’s fi rst merger guidelines. We were op-
erating under Don Turner’s merger guidelines of 1968, 
and if you don’t know them you should read them. They 
fairly refl ected the law. Most mergers of competitors 
were illegal, most mergers of big buyers and suppliers 
were illegal, and big conglomerate mergers were suspect. 
The Hart-Scott-Rodino pre-merger fi ling law had been 
enacted, but implementing regulations had not yet been 
adopted so effectively. Hart-Scott-Rodino went into effect 
just about the time that I was the Chair of the Section. It 
was a kind of Wild West of merger law. It was actually a 
fun time for practicing merger law. We went to court a lot 
on preliminary injunctions. There was a lot of case law. 
Merger practice was a litigating fi eld, it was not a regula-
tory fi eld.

Also, the United States’ monopolization case against 
IBM had been going on for ten years. This was the big 
monopoly case of the time and it looked like it would 
never end. It was thought to be almost impossible to 
manage a big monopoly case.

Against the background of the unwieldy big case and 
problems of overregulation and excessive exemptions 
from antitrust, President Carter convened the National 
Commission for the Review of the Antitrust Laws and 
Procedures in 1978. I was a member. The other academic 
member was Larry Sullivan. John Shenefi eld, who was 
then head of antitrust at DOJ, was chair. Mike Pertschuk, 
then head of the FTC; Alfred Khan, then head of the CAB, 
and Barbara Jordan, Howard Metzenbaum, Peter Rodino, 
Ted Kennedy, Jacob Javitz and other members of the 
Senate and House were members.

The 1979 annual dinner of the New York State Bar 
Antitrust Law Section was scheduled to be held just a 
couple of days before we were to present our report to the 
President. 

The night of the dinner arrived. It was raining. It 
was not just raining. It was pouring. John Shenefi eld was 
scheduled to give a preview of the Carter Commission 
report.

As Chair of the Section I had the privilege to invite 
the podium guests and had invited my dear senior part-
ner, Whitney Seymour, a great man of the bar, a great, 
gentle, elegant, smart, witty person who, among other 
things, was a past president of the ABA and one of the 
best Supreme Court litigators in the United States. On the 
podium that night, I was seated in the middle. Whitney 
was on my left; a seat for John Shenefi eld was on my 
right. We were in the Grand Ballroom of the Waldorf 
Astoria and the room was packed. The guests were 
seated for dinner. The chair on my right was empty. John 
hadn’t arrived. It was pouring and he was coming from 
Washington. We were a little concerned, but we expected 
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York State Bar Association 
for inviting me to speak 
tonight. It is a privilege 
to be here with so many 
outstanding antitrust prac-
titioners, including to-
night’s honorees, Professor 
Eleanor Fox and Jay 
Himes. Congratulations to 
you both.

I arrived at the 
Antitrust Division about a 
year ago. As I look ahead 
to the opportunities and 
challenges facing the divi-
sion, I think it a good time to review what this talented 
and hard-working group of public servants—who have 
braved undeserved pay freezes, budget cuts, and govern-
ment shutdowns—has accomplished over the past fi ve 
years of antitrust enforcement during the Obama admin-
istration.

I want to make three preliminary observations.

First, for many years—including these last fi ve—an-
titrust enforcement has been successfully non-partisan. 
There is important continuity between the efforts of our 
predecessors, both Republican and Democratic, and the 
Antitrust Division’s current enforcement efforts and 
policies. Political affi liation means little in this job. Prior 
Assistant Attorneys General and I share the goal of pro-
tecting ompetition and consumers by making sound and 
factually supported law enforcement decisions. Of course, 
our judgment calls occasionally may differ in some cases 
and on some issues, but I believe the similarities in goals 
and methods vastly outweigh those differences.

Second, in returning to public service after a 13-year 
hiatus, I was reminded of the importance of the Antitrust 
Division’s close partnership with our enforcement col-
leagues at the Federal Trade Commission (FTC). This 
should not be a stunning observation, but sometimes the 
occasional clearance dispute obscures just how much 
and how well we work together. Whether it is the revised 
merger guidelines, health care and intellectual property 
guidance, or promoting sound, transparent, and equitable 
antitrust enforcement internationally, we are partners 
in signifi cant and lasting respects. I am honored to team 
with Chairwoman Edith Ramirez and her talented col-
leagues on these issues. We applaud—and the depart-
ment was proud to support—the FTC’s important victo-
ries in the Supreme Court this past term in the Actavis and 
Phoebe Putney cases.1

Third, I claim no personal credit for the division’s 
achievements that I highlight tonight. That credit goes to 
a quality team of dedicated career professionals and to 
Assistant Attorney General Christine Varney and the tal-
ented lawyers and economists who have honored the di-
vision with their service over the last fi ve years. Our cur-

MS. BOAST: Thank 
you, Eric I am very hon-
ored to do this. I have a 
contract with Bill, he was 
supposed to be on by 8:30 
and I am out of time, so 
I will shorten up what I 
proposed to say about the 
honor of having worked 
with Bill for his manage-
ment skills, his sense of 
humor, his precision, his 
ability to get to the criti-
cal facts right away and 
all the tips I was provided 

from practicing in front of him. Instead I would like to fo-
cus on four little known facts about Bill Baer, and for this 
part of his introduction I have to acknowledge assistance 
from his two sons, Michael and Andrew.

First little known fact: Bill is a cheesehead. He grew 
up in Wisconsin; he is Packers fan and so much so that 
he once turned up at an ABA winter meeting wearing a 
Packers jersey. Now, you might have thought this was 
just boosterism but in fact it was his way of telling the 
leadership of the Section that he was really unhappy 
about having missed the game that night in order to at-
tend Section events.

Second little known fact about Bill Baer: He is an ex-
ercise fanatic. He used to take his exercise outdoors kind 
of Parris Island style, in a public park. It was a Marine 
boot camp approach that was not for the faint at heart. 
This was known as the Sergeants Program and the motto, 
fi ttingly enough, was “Be all that you can be.”

Third little known fact: Bill loves to cook and the 
spicier the better. It is said that in the kitchen he shares 
with his wonderful wife and fellow Downton Abbey fan 
Nancy Hindry, that he is known as Mrs. Patmore.

Fourth little known fact: Bill loves to travel. This 
desire dates back, I think, to his college days when he 
spent a semester in London and then traveled with his 
buddy Tom throughout Europe. They dubbed each other 
Guiseppe, that was Tom, and Antonio, that was Bill, 
and at each destination, pretending that they were long-
lost comrades, they leapt off the train and went into the 
crowd, and then ran up to each other as though they had 
just found each other. Guiseppe! Antonio!

Let me close with one comment about Bill as a pro-
fessional. At the helm of the Antitrust Division, our lead-
ing antitrust agency, he is exactly what you would want. 
He is tough but he is fair, and I think anyone who has 
appeared before him knows that.

So Assistant Attorney General Bill Baer, it is a real 
pleasure to have you here.

MR. BAER: Good evening and thank you, Molly, 
for your warm introduction. Thanks also to the New 

Molly Boast Bill Baer
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Of course, we can never know for certain the full de-
terrent effect of our enforcement efforts. But we do know 
that self-reporting under our leniency program remains at 
high levels and that, increasingly, non-U.S. companies are 
reporting anticompetitive behavior. They are responding 
to the fact we are prosecuting off-shore conduct with a 
U.S. impact. In recent years the number of foreign nation-
als sentenced to U.S. incarceration has increased threefold. 
The message should be clear: the division will vigorously 
and successfully prosecute international cartel behavior 
that harms U.S. consumers regardless of where that con-
duct takes place.

As I detailed late last year in joint testimony with the 
FBI before the Subcommittee on Antitrust, Competition 
Policy and Consumer Rights of the Senate Judiciary 
Committee, our partnership with the bureau is key to suc-
cessful investigation and prosecution of economic crimes.6 
By making increased use of the bureau’s expertise and tal-
ent, we are better able to uncover unlawful behavior that 
harms American consumers.

The division has brought criminal cases in a range of 
industries over the past several years. One of our most 
signifi cant ongoing investigations involves the auto parts 
industry. We are prosecuting price fi xing and bid rigging 
involving a number of parts that were installed in cars 
sold in the U.S., including wire harnesses, instrument pan-
el clusters, and seatbelts. This chart, which I used in my 
recent Senate testimony, identifi es the component parts 
caught up in this web of conspiratorial conduct.7

To date, we have charged 24 companies and 26 execu-
tives with participating in multiple international conspira-
cies, and those numbers are sure to grow as the investiga-

rent front offi ce team—Renata, Leslie, Aviv, David, Brent, 
Terrell, Sonia and I—thank them for leaving antitrust en-
forcement in a strong position. We salute as well the lead-
ership and support of Attorney General Eric Holder—he 
has been with us every step of the way.

With those preliminary observations in mind, let me 
focus on the progress antitrust enforcement has made 
these last fi ve years. President Obama promised during 
his fi rst campaign that his administration would vigor-
ously enforce the antitrust laws.2 He pledged to “step up 
review of merger activity,” “take aggressive action to curb 
the growth of international cartels,” and “ensure that the 
benefi ts of competition are fully realized by consumers.”3

I think the record shows the Antitrust Division has 
followed through on the President’s pledge.

Criminal enforcement provides an excellent starting 
point. We continue to vigorously pursue and prosecute 
international and domestic cartels. Since January 2009, 
we have fi led 339 criminal cases, a more than 60 percent 
increase over the prior fi ve years. We secured $4.2 bil-
lion in criminal fi nes in that period. Many people do not 
appreciate that these dollars do not recycle into our anti-
trust enforcement budget. Instead they go into the Crime 
Victim’s Fund, which aids Americans harmed by all types 
of crimes across the nation.4 The fund provides victims 
with shelter, crisis intervention, and assistance with medi-
cal and counseling expenses, among other services.5

Effective cartel enforcement requires holding ac-
countable both corporations and the senior executives 
who orchestrate their unlawful conduct. We have charged 
109 corporations with criminal antitrust violations since 
2009. We have ensured that 
those corporations have paid 
appropriate—and stiff—crimi-
nal fi nes, and those 109 corpo-
rations together have paid the 
highest fi ve-year fi ne total in 
division history.

The division also charged 
311 individuals with antitrust 
crimes during the past fi ve 
years. Experience teaches that 
the threat of prison time is the 
most effective deterrent against 
criminal antitrust violations. We 
seek sentences commensurate 
with the economic harm caused 
by the perpetrators. The statis-
tics show that the courts are em-
bracing the effort to hold com-
pany executives accountable for 
their bad behavior. The average 
prison sentence in our cases has 
increased from 20 months in 
the period 2000-09 to 25 months 
during the years 2010-2013.
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guilty.16 One corporation also has pleaded guilty.17 These 
prosecutions resulted in $745 million in restitution, penal-
ties, and disgorgement to federal and state agencies.18

The division also has cooperated with the FBI and 
the Criminal Division in prosecuting manipulation of the 
London Interbank Offered Rate, known as LIBOR. Our 
coordinated effort exposed schemes to rig benchmark 
interest rates in order to improve the trading positions of 
certain fi nancial institutions. This pernicious conduct un-
dermines confi dence in the fi nancial markets, which still 
are recovering from the 2008 fi nancial crisis. To date the 
department has charged eight individuals and reached 
resolutions with four banks in this matter. The total global 
criminal and regulatory fi nes, penalties and disgorgement 
obtained in this investigation are over $3.5 billion.19

We remain concerned about fraud and manipulation 
of fi nancial markets. Just recently, the department public-
ly confi rmed a new joint Antitrust Division and Criminal 
Division investigation into collusion in foreign exchange 
markets.

Cartel enforcement is demanding and resource-inten-
sive. And the criminal conduct is not limited to interna-
tional cartelists. When the Antitrust Division consolidated 
its fi eld offi ces three years ago, we committed to contin-
ued pursuit of local and regional antitrust violators. We 
are honoring that pledge. Indeed, with the budget crisis 
behind us, we are adding prosecutorial staff to our D.C. 
offi ce to pursue these crimes.

The real estate market is one place where consumers 
have been victimized. As part of the Justice Department’s 
commitment to fi ght fi nancial fraud, the division and 
the FBI uncovered multiple conspiracies involving bid 
rigging and fraud at real estate foreclosure auctions in 
multiple states. These schemes exploited the housing 
market collapse that followed the 2008 fi nancial crisis. 
Conspirators bought foreclosed properties at non-com-
petitive prices, victimizing both fi nancial institutions 
and homeowners. So far, the investigation has resulted 
in charges against 70 individuals and three companies. 
Sixty-seven individuals have pleaded or agreed to plead 
guilty to these charges.20 As we take a number of these 
cases to trial, you will see the results of the hard investi-
gative work that uncovered this highly problematic con-
duct. The division also continues to prosecute individuals 
and entities who have conspired to rig bids at municipal 
tax lien auctions.21

There is more to come. Our criminal prosecutors 
in D.C., San Francisco, Chicago and here in New York 
are working under the guidance of Brent Snyder, our 
new Deputy Assistant Attorney General for Criminal 
Enforcement, to pursue a wide range of domestic and in-
ternational cartelists.

There can be little doubt that the division vigorously 
prosecutes wrongdoers. But we respect the rights of those 

tion continues.8 These charges have resulted in $1.8 billion 
in criminal fi nes, including the third-largest criminal 
antitrust fi ne ever.9 Of the 26 executives charged so far, 
20 have been sentenced to serve time in U.S. prisons or 
have entered into plea agreements requiring signifi cant 
sentences.10

During the past several years, the division also pros-
ecuted international price-fi xing conspiracies involving 
liquid crystal display panels. These conspiracies hurt U.S. 
consumers by dramatically infl ating prices for computer 
monitors, notebook computers, and televisions, among 
other products. In 2012, the division secured convic-
tions of Taiwan-based AU Optronics, its subsidiary, AU 
Optronics Corp. America, and three former top executives 
for their participation in such a conspiracy.11 The trial 
against AU Optronics was the fi rst time the division pro-
ceeded under the alternative fi ne statute, 18 U.S.C. § 1571, 
which allows for fi nes up to two times the gain or loss 
resulting from the conduct.

The division proved beyond a reasonable doubt to 
the jury that the combined gains to the participants in the 
conspiracy were $500 million or more and that the defen-
dants’ conduct accordingly merited a fi ne exceeding the 
Sherman Act’s $100 million maximum.12

Another recent matter that has resulted in guilty 
pleas and a trial victory for the division is our investiga-
tion into a conspiracy to fi x rates for coastal water freight 
transportation between the continental U.S. and Puerto 
Rico.13 This scheme harmed consumers in Puerto Rico 
who rely on goods imported from the mainland U.S., in-
cluding food, medicine, and other consumer items. Three 
companies and six individuls have pleaded guilty or been 
convicted at trial in the course of this investigation and 
$46 million in fi nes have been imposed.14 The culpable 
executives have been sentenced to jail terms ranging from 
seven months to fi ve years.15 Trial against a seventh indi-
vidual is scheduled for this May.

Price-fi xing and collusion are not limited to tangible 
goods. As many of you know, recent division prosecu-
tions have shown that fi nancial services markets also are 
susceptible to unlawful conspiracies that will trigger vig-
orous antitrust prosecution.

Bid-rigging in municipal bond markets is one ex-
ample. Working with the FBI and the Internal Revenue 
Service’s Criminal Investigation Division, the Antitrust 
Division—led by the folks in our New York Offi ce—un-
covered and prosecuted conspiracies to defraud munici-
palities across the nation by manipulating the competitive 
bidding process for the investment of tax-exempt bond 
proceeds. These illegal schemes reduce the amount of 
money that cities and towns can spend on civic projects, 
such as hospitals and schools, road repair, and affordable 
housing. Twenty individuals have been charged in this in-
vestigation so far and 16 have been convicted or pleaded 
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competitors would substantially lessen competition in 
this market, which affects tens of millions of U.S. taxpay-
ers. Indeed, since our trial victory, the market has become 
more competitive—all three major competitors have 
launched mobile apps and now couple live tax consulta-
tion services with digital do-it-yourself products at no 
extra charge.29

Merger litigation is costly and time consuming. But 
the last few years demonstrate that we will not hesitate 
to challenge in court anticompetitive transactions where 
that is the right course. Of course, the division is always 
open to meaningful settlement offers from parties that 
resolve our competitive concerns—both before and after 
we have sued to block a deal. But the key point is that we 
will continue to reject settlement terms that do not ensure 
consumers the benefi t of a competitive market.

For example, last year we rejected an inadequate set-
tlement offer from the parties and sued to stop Anheuser-
Busch InBev’s (ABI) proposed acquisition of total owner-
ship and control of a leading rival and aggressive compet-
itor—Grupo Modelo. Our investigation showed that the 
transaction would have reduced competition in the U.S. 
beer market, leading to higher prices. After we sued, the 
parties quickly agreed to divest to Constellation Brands 
Modelo’s entire U.S. business, ensuring that Modelo 
would remain an independent horizontal competitor to 
ABI and MillerCoors.30 This outcome preserves competi-
tion in the U.S. beer market and avoids the price increases 
and signifi cant consumer harm that would have resulted 
had the original deal gone through.

More recently, the division sued to block the merger 
between US Airways and American Airlines. The merger 
guidelines, and courts applying them, warn about the 
anticompetitive threat of mergers in increasingly concen-
trated industries.31 As proposed, this transaction would 
have reduced competition in air travel—an industry 
that is increasingly concentrated and oligopolistic—and 
raised prices for consumers. Once again, during our 
investigation the parties did not offer meaningful struc-
tural relief. That attitude changed on the eve of trial. 
The settlement we then negotiated requires the parties 
to surrender key assets at capacity-constrained air-
ports across the country—including 138 slots at Reagan 
National and LaGuardia Airports and multiple gates in 
Chicago, Boston, Miami, Dallas and Los Angeles.32 These 
divestitures will provide non-legacy competitors the op-
portunity to expand their national footprint and increase 
system-wide competition to the benefi t of the American 
consumer.

In other cases, parties abandoned their anticompeti-
tive transactions in the face of a division challenge. In 
2011, the division sued to block AT&T’s proposed acqui-
sition of T-Mobile.33 After months of litigation, and in 
light of factually compelling concerns articulated by both 
the Antitrust Division and the Federal Communications 
Commission, the parties abandoned the deal.34 As I note 

under investigation. That is why, after a thorough review 
of the division’s policies regarding corporate plea agree-
ments, I announced last year certain changes to the divi-
sion’s approach to non-prosecution protection for com-
pany employees.22 The new policy provides that in nego-
tiating corporate dispositions, the division will continue 
to exclude from non-prosecution protection—or “carve 
out”—employees the division believes to be culpable.23

But the division no longer carves out employees 
for reasons unrelated to culpability.24 And the division 
no longer includes the names of these likely targets in 
publicly available plea agreements. Instead, the names 
are listed in an appendix, which the division seeks to fi le 
under seal.25 So far the division’s requests to fi le under 
seal the names of individuals carved-out of corporate 
plea agreements have been granted by the courts in 15 
cases. Public disclosure is appropriate if and when we fi le 
charges. We appreciate the judiciary’s embrace of our ef-
fort to respect the rights of the unaccused.

Like cartel enforcement, merger review is central to 
the division’s mission. Unlawful mergers restrain compe-
tition, resulting in higher prices, lower quality goods and 
services, and reduced consumer choice. Over the past fi ve 
years, the division has shown that it will take all steps 
necessary to challenge anticompetitive transactions.

In some cases that means fi ling a lawsuit and pro-
ceeding to trial. Two recent trial victories illustrate the di-
vision’s willingness to litigate and block anticompetitive 
mergers. Just this month, the division prevailed at trial in 
its challenge to Bazaarvoice’s $168 million consummated 
acquisition of PowerReviews, its closest rival in the U.S. 
market for Internet product ratings and reviews plat-
forms.26 The outcome reinforces a number of key aspects 
of merger enforcement:

• An anticompetitive transaction that is not report-
able under Hart-Scott-Rodino and is already con-
summated still is subject to Section 7 challenge;

• Where, as here, the evidence of an effort to deny 
consumers the benefi ts of competition is strong, the 
division will act;

• Post-merger evidence of competitive effects that 
could arguably be subject to manipulation is en-
titled to little weight; and,

• As Judge Orrick’s thoughtful opinion explains, the 
antitrust laws apply with full force to transactions 
in the high-technology sector.27

We look forward to working with the court in fashioning 
appropriate remedies to undo the harms caused by Ba-
zaarvoice’s misconduct.

In 2011, the division successfully enjoined H&R Block 
from acquiring TaxAct, its competitor in the market for 
digital do-it-yourself tax preparation software.28 The divi-
sion proved that combining the second- and third-largest 
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with plainly inadequate settlement offers. And, merging 
parties inevitably delay resolution of their matters by not 
seriously addressing our competitive concerns when pro-
posing settlement terms.

The business community, consumers, and antitrust 
enforcers all are better off if anticompetitive mergers die 
on the drawing board. Our Horizontal Merger Guidelines 
advance that goal.39 The FTC and the division issued re-
vised guidelines in 2010 following an open and transpar-
ent process, which included public workshops and the re-
lease of a guidelines draft for public comment. The result 
is updated guidance that more accurately refl ects current 
merger review practice at the division and the FTC.

Guidance on remedies is important as well. In 2011, 
the division released an updated Policy Guide to Merger 
Remedies, which provides insight into current thinking at 
the division about how to remedy anticompetitive trans-
actions.40 The policy guide foreshadowed how the divi-
sion would analyze the divestitures in the US Airways/
American Airlines matter. The guide states that the divi-
sion will not approve a potential divestiture buyer in an 
oligopolistic market where that course of action increases 
the likelihood of post-merger coordination.41 It should 
come as no surprise then that the divested slots and gates 
would go to carriers most likely to enhance rather than 
inhibit competition.

We understand that merger review can be expensive 
and time-consuming and that most transactions the divi-
sion reviews are not anticompetitive. We are committed 
to reducing the burden on merging parties. As part of that 
effort, the division has expanded its acceptance of cutting-
edge document production techniques, like predictive 
coding, that have the potential to save parties time and 
money while providing the division with the documents 
it needs to fully evaluate transactions.

Let me spend a few minutes discussing the real-world 
signifi cance of effective antitrust enforcement. The audi-
ence here tonight consists of experienced and sophisti-
cated antitrust practitioners. Even for this group, antitrust 
law often can seem abstract and theoretical, due at least in 
part to the jargon we use and the diffi culty we sometimes 
encounter in articulating how effective enforcement and 
competitive markets provide real benefi ts for American 
consumers.

Some years ago—in an effort to demystify antitrust 
enforcement—I gave a talk about “The Dollars and Sense 
of Antitrust Enforcement.”42 Viewing division enforce-
ment over the past few years through that prism is worth-
while. It enables us to look at the tangible ways in which 
consumers benefi t from competitive markets and how 
anticompetitive mergers and bad conduct threaten those 
benefi ts.

Since 2008, the nation has battled a fi nancial crisis and 
then the resulting deep recession. Many Americans have 

later, since then competition in the wireless sector has 
fl ourished and consumers have benefi ted.

Similarly, in 2011, NASDAQ and Intercontinental 
Exchange abandoned their plan to acquire NYSE 
Euronext after the division informed the parties it 
planned to challenge the merger.35 The division deter-
mined that the transaction would have combined the only 
competitors in several businesses critical to the U.S. equi-
ties markets, including stock listing services and stock 
auction services. And, in 2012, 3M Co. abandoned its 
plan to acquire Avery Dennison’s Offi ce and Consumer 
Products Group after the division told the parties it 
would sue to block the deal. The parties were close com-
petitors in the sale of adhesive-backed labels and sticky 
notes and 3M would have maneuvered to hold a more 
than 80 percent share of both the labels and sticky notes 
markets post-merger.

Other recent signifi cant transactions were remedied 
by settlements before a contested lawsuit became nec-
essary. In 2011, the division entered into a settlement 
which resolved the competitive problems presented by 
the proposed joint venture between Comcast and NBC 
Universal.36 This settlement included structural and con-
duct relief that will protect emerging forms of content 
distribution. In 2010, the division negotiated a remedy in 
the Ticketmaster/Live Nation matter that protects compe-
tition in ticketing for entertainment events.37

There are lessons to be learned. In dealing with prob-
lematic mergers in concentrated markets during my years 
at the FTC and here at the division, I have seen some 
companies and their advisors assume the antitrust agen-
cies will approve a problematic deal so long as the par-
ties offer up a fi g-leaf asset divestiture or an unworkable 
conduct remedy. Often in horizontal mergers the strategy 
seems to be to eliminate a big rival while proposing a 
remedy that allows for a small rival or new entrant with 
limited resources to nip at the heels of the few remaining 
big players. Experience, our past antitrust enforcement, 
and our merger guidance should put companies on notice 
that this strategy is unlikely to succeed.

It did not work for AT&T, which abandoned its effort 
to buy T-Mobile and reportedly paid a massive break-up 
fee as a result.38 It did not work for ABI, which apparently 
thought it could acquire a leading U.S. rival by offering 
up some modest concessions, but wound up divesting all 
Grupo Modelo’s assets relating to its participation in the 
U.S. markets, including a state-of the-art Mexican brew-
ery that will be built-out to supply anticipated growth in 
U.S. demand.

As these actions demonstrate, a key lesson from 
merger enforcement in the Obama administration is that 
the division will go to court to challenge problematic 
transactions to get solutions that resolve anticompeti-
tive concerns. We are always open to good faith remedial 
proposals from parties. But we will not waste our time 
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doned, T-Mobile announced a $4 billion investment in 
modernizing its network and deploying 4G LTE service.54 
It then made a series of moves to offer cheaper and bet-
ter customer contracts, including offering plans without 
annual contracts and selling Apple’s iPhone 5 on better 
terms than the competition.55 Just this month, T-Mobile 
announced a deal with Verizon Wireless to acquire ad-
ditional spectrum.56 And T-Mobile recently offered to pay 
the early termination fees of its competitors’ customers, if 
they switch to T-Mobile.57

These moves are paying off. T-Mobile announced 
gaining 648,000 wireless subscribers in the third quarter of 
2013—its second straight quarter of subscriber growth—
besting both AT&T and Sprint.58

Pushed by T-Mobile, the competition has responded. 
Sprint began offering unlimited plans with aggressive 
prices and innovative service arrangements.59

AT&T recently offered T-Mobile customers a $200 
credit, plus money for smartphone trade-ins, to switch.60 
And, after T-Mobile announced a plan which allows sub-
scribers to trade in their handsets for an upgraded model 
twice a year, AT&T, Verizon and Sprint all announced 
plans that allow customers to upgrade more often.61 
Competition today is driving enormous benefi ts in the di-
rection of the American consumer.

The division also continues to focus on contractual 
provisions that artifi cially increase health care costs. 
With that in mind, in 2010, the division and the Michigan 
Attorney General’s offi ce challenged Blue Cross Blue 
Shield of Michigan’s contracts with health care provid-
ers that included most-favored-nation clauses (MFNs).62 
These MFNs caused hospitals to raise their prices to com-
peting health insurers and reduced competition in health 
insurance. As a result, Michigan consumers paid more 
for their health care. In 2013, after almost two years of 
litigation, the state of Michigan passed a law prohibiting 
health insurers from including MFNs in their contracts 
with health care providers.63 This law squarely addressed 
the harm we alleged in our complaint, so we moved to 
dismiss our case.64 The message is getting out. Since we 
brought suit, a number of states have restricted the use of 
MFNs in insurer contracts with health-care providers.

And health insurers in other states have chosen to 
stop using MFNs in their provider contracts.

Enforcement actions by the division and the FTC un-
derstandably command a lot of public attention. But it is 
important not to overlook our pro-competition advocacy 
and our focus on policy issues that we believe have a tan-
gible impact on American consumers. Intellectual prop-
erty issues involving standards-essential patents and the 
availability of injunctive relief illustrate the point.

In January 2013, the division teamed with the U.S. 
Patent and Trademark Offi ce (PTO) to issue a Policy 

struggled to make ends meet. Antitrust enforcement has 
served during this crisis to protect and promote competi-
tion in markets that affect the bottom lines of American 
families. Our actions enforcing the antitrust laws in the 
e-books, wireless and health care markets are illustrative.

Consider the serious and documented economic 
harm caused by the e-books conspiracy recently orches-
trated by Apple Inc. and certain book publishers. On July 
10, 2013, Judge Cote issued a 160-page opinion fi nding 
that Apple had violated Section 1 of the Sherman Act by 
conspiring with publishers to raise e-books prices and 
to end e-books retailers’ freedom to compete on price.43 
Judge Cote found that the conspiracy was effective: the 
publishers’ e-books prices increased across the board 
once the illegal agreements were in place.44 Overnight, 
the price of the defendants’ bestselling e-books rose from 
$9.99 to $12.99 or $14.99.45 As Judge Cote explained, 
“from the consumer’s perspective…the arrival of the 
iBookstore brought less price competition and higher 
prices.”46

The evidence of consumers benefi ting from post-in-
junction price competition is equally compelling. Current 
pricing data shows that since injunctions against Apple 
and its book publisher co-conspirators were entered, the 
average price of the top 25 best-selling e-books dropped 
from around $11 to around $6.47 Further, our state attor-
neys general partners secured settlements with the pub-
lishers that will return more than $160 million to e-books 
consumers through seamless credits to their accounts.48 
This refund process is already in motion.49

The fi nal judgment50 in the e-books case put a stop to 
Apple’s anticompetitive conduct. Equally important, it 
established an external compliance monitor to review and 
evaluate Apple’s antitrust compliance policies and proce-
dures, as well as the antitrust training the fi nal judgment 
requires.51 External monitors are an important part of civil 
law enforcement, whether in the antitrust, civil rights or 
environmental context. And a monitor in this case is es-
pecially important—given the record evidence of Apple’s 
unapologetically anticompetitive conduct, the extent of 
the consumer injury, the involvement in the conspiracy 
by high-level executives and lawyers, the fi ndings that 
their sworn testimony lacked credibility,52 and the ab-
sence of a culture of antitrust training and compliance. As 
Judge Cote has noted, Apple abused the competitive pro-
cess and injured U.S. consumers.53 The public is entitled 
to remedies that will ensure that Apple changes its ways 
and does not again engage in anticompetitive conduct 
in the e-book business or any other markets in which it 
competes.

Evidence from the wireless market also shows the 
tangible consumer benefi ts of antitrust enforcement. 
Since AT&T terminated its effort to eliminate T-Mobile as 
a rival, T-Mobile has spearheaded increased competition 
in wireless services. Shortly after the merger was aban-
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the U.S. antitrust enforcement agencies and agencies 
from these nations. Indeed, earlier this month, I attended 
with Chairwoman Ramirez a bi-lateral meeting with the 
Chinese authorities in Beijing. We see candid engagement 
with the Chinese and Indian agencies as important, and 
we look forward to increased cooperation in the coming 
years.

Cooperation also plays an important role in our in-
ternational criminal cartel investigations. Working with 
competition enforcers in non-U.S. jurisdictions, we share 
information where we are able; and we can plan coordi-
nated raids around the world, reducing the opportunity 
for key evidence to go missing or be destroyed. For ex-
ample, the Japanese Fair Trade Commission (JFTC) re-
cently uncovered a conspiracy to fi x the prices of bearings 
sold to car makers in the United States and elsewhere. 
After the JFTC executed search warrants against the bear-
ings conspirators, a number of the companies involved 
reported their role in cartel activity affecting the U.S. and 
offered full cooperation with our investigation. Late last 
year, the Attorney General announced the fi rst results of 
these joint efforts as certain bearings conspirators agreed 
to plead guilty and to pay hefty criminal fi nes.71

Let me conclude with a couple of quick points. The 
people in this room know better than anyone that anti-
trust analysis can be a complex undertaking. We need 
to continue to work on sharpening our analysis and to 
getting to the right answers on the complex policy and 
enforcement issues we confront every day. It is not always 
an easy process, but I believe it is critical to effective anti-
trust enforcement.

We are proud of what the division has accomplished 
so far during the Obama administration, but there is 
much work to be done. We look forward to the challenges 
the next few years will bring. We aim to build on the ener-
gy, vigor and success in protecting competition that have 
marked antitrust enforcement these past fi ve years.

Thank you.

MS. HART: Well, wasn’t that fantastic. Thank you all 
so much. I want to thank all of the law fi rms that have so 
generously contributed to what is known to be a lavish 
dessert buffet; there is also going to be some piano play-
ing.

Thank you all for your quiet and respectful listening, 
I know I must sound condescending but I really appreci-
ate it and I think it’s been a tremendously successful day.

I would like to thank Eric again and I am very ex-
cited about 2014. Thank you Bill for your time and your 
remarks and your humor and we are also very proud that 
you are serving your country and all of us. 

Thank you. 

Statement on Remedies for Standards-Essential Patents 
Subject to Voluntary F/RAND Commitments.65 That poli-
cy statement concluded that in many situations it may not 
be in the public interest for the U.S. International Trade 
Commission (ITC) to issue an exclusion order “where the 
infringer is acting within the scope of the patent holder’s 
F/RAND commitment and is able, and has not refused, to 
license on F/RAND terms.”66

A few months later the administration applied the 
policy to a specifi c ITC decision. Relying on the analytical 
framework laid out in the joint Department of Justice/
PTO policy statement, the U.S. Trade Representative dis-
approved an ITC exclusion order that would have halted 
U.S. sales of certain older-generation Apple products, en-
suring that U.S. consumers will continue to have access to 
more affordable technology.67 That the division worked so 
hard to ensure fair treatment for Apple, which itself has 
been found unwilling to abide by antitrust norms, dem-
onstrates our commitment to even-handed, merits-based 
antitrust enforcement.

The fi nal topic I want to touch on tonight is interna-
tional engagement. U.S. antitrust enforcers appreciate 
that our enforcement actions and policy announcements 
are watched closely in jurisdictions around the world. 
The division continues to engage internationally and to 
promote policy convergence around sound antitrust prin-
ciples, transparency, procedural fairness and enforcement 
cooperation. One of tonight’s honorees, Professor Eleanor 
Fox, has made this her life’s work. I know she delights in 
and deserves credit for the progress we have made, both 
in bi-lateral and multi-lateral forums. Fourteen years ago 
the Justice Department and the FTC helped found the 
International Competition Network (ICN). At last count 
the ICN had nearly 130 members from 111 jurisdictions.68 
The division, along with the FTC, is also an active par-
ticipant in the Organisation for Economic Co-operation 
and Development (OECD), and I am privileged to chair 
OECD Working Party 3 on cooperation and enforcement.

Much of the division’s international engagement 
takes place in the context of its bi-lateral relationships. 
During the past few years, we have worked hard to cul-
tivate and deepen those relationships. We meet regularly 
with our good friends and partners in the European 
Commission (EC) and we have enhanced that relation-
ship over the past years. In 2011, the division, the FTC, 
and the EC celebrated the 20th anniversary of the U.S.-EU 
bi-lateral antitrust agreement and issued an updated set 
of best practices to coordinate their merger reviews.69

During the Obama administration U.S. enforcers have 
broken new ground in relations with China and India. 
In the past few years, the division and the FTC have en-
tered into Memoranda of Understanding (MOU) with 
the Chinese and Indian enforcement agencies.70 These 
MOUs have led to annual bi-lateral meetings between 
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