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Message from the Chair

I am honored and excited to be Chair of the Corpo-
rate Counsel Section. I have been active with the Corpo-
rate Counsel Section for over 5 years now and I couldn’t
ask to be a part of a more active, vibrant and caring
community.

Over 5 years ago I was asked to be on a panel at
the Corporate Counsel Institute and speak about social
media and related emerging legal issues. I have been an
active member of the Section since.

Through the Corporate Counsel Section, I have seen
programs like the Kenneth G. Standard Internship and
Diversity programs flourish as well as timely, innovative
CLEs and dedication to Pro Bono Initiatives.

This year, I would like to focus my efforts on Path-
way to the Profession. Some of us may have come into

the legal profession as a
second career. Others, like
myself, studied overseas and
came to the United States to
practice. While not lacking in
its challenges and struggles, I
also think there is a determi-
nation and focus that is found
in those that find themselves
in the profession by not-so-
conventional paths. I feel that
being active in bar associations like NYSBA and others
has helped me further myself both personally and pro-
fessionally. This is why I would like to focus on Path-
way to the Profession since it is a program dedicated to
cultivating the next generation of lawyers by getting law
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students involved with NYSBA and its Sections prior to
graduation.

Also, being a tech-oriented attorney both by practice
and personally, I would like to help advance the Corpo-
rate Counsel Section’s and NYSBA’s technology efforts to
make the Section, CLE and other initiatives more acces-
sible to the legal community at large. I have already seen
this impact having served on NYSBA's Electronic Com-
munication Committee, through which we rolled out the
NYSBA website you see today.

They need your help.

Please give your time and share your talent.

to learn about pro bono opportunities.

Each year in communities across New York State, indigent people face literally millions of civil legal
matters without assistance. Women seek protection from an abusive spouse. Children are denied
public benefits. Families lose their homes. All without benefit of legal counsel.

If every attorney volunteered at least 20 hours a year and made a financial
contribution to a legal aid or pro bono program, we could make a difference.

Call the New York State Bar Association today at
518-487-5640 or go to www.nysba.org/probono

Please don’t hesitate to contact me and reach out to
the Section. We are always happy to hear suggestions,
feedback, etc. We look forward to your involvement and
to bringing Section members the programs and member-
ship benefits they desire.

Natalie Sulimani
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Inside lm

In-house Counsel must tackle a wide range of is-
sues—especially with regard to employees. Whether its
advising on hiring matters and what can and can’t be
asked or considered, policies on appropriate dress, ensur-
ing leave policies are both complied with and not abused,
and best practices regarding investigating whistleblower
or harassment claims, company counsel has its hands
full. We have asked contributors to this issue of Inside to
delve into these subjects as well as designations of inde-
pendent contractor versus employees, use of volunteers
and interns, and what you need to think about on the
labor and employment front when starting a company.
This issue of Inside also features a review of a book, writ-
ten by a former editor of Inside, which addresses the state
of education privilege, as well as conversations with in-
house lawyers about their career paths and experiences.

We owe a special thanks to Liz Shampnoi, a member
of the Corporate Counsel Section’s Executive Committee,
for connecting us with so many of this issue’s authors.

We hope you will find the variety of materials com-
piled interesting and informative, and that you'll be in-
spired to contribute articles of your own to Inside. Here’s
to inspiration!

Jessica Thaler
Matthew Bobrow

Request for Articles

If you have written an article and would like to have it
considered for publication in Inside, please send it to either
of its editors:

Jessica D. Thaler

410 Benedict Ave.
Tarrytown, NY 10591
jthaleresg@gmail.com

Articles should be submittted in electronic document format
(pdfs are NOT acceptable), and include biographical information.

www.nysba.org/Inside

Jessica Thaler is an attorney with Bliss Lawyers,
currently working on secundment for Credit Suisse.
Prior to engaging with Bliss, she spent a year acting as
the Chief Legal Officer of My Sisters’ Place, a not-for-
profit organization working for the benefit of domestic
violence and human trafficking victims throughout
Westchester County. Jessica has a rich experience as a
corporate-transactional generalist, gained through her
work at NYC law firms and her solo practice. She is an
active member of NYSBA, acting as immediate past
chair of the Committee on Lawyers in Transition, on the
executive committees for EASL and Corporate Counsel
Sections, as a long-standing member of the Membership
Committee and the Committee on Law Practice Manage-
ment and, now, as a co-editor of Inside. Jessica is also a
House of Delegates representative for the Westchester
County Bar Association. She is a graduate of UCLA,
cum laude (1995), and Fordham University School of
Law (1999).

Matthew Bobrow is a 3L law student at New York
Law School where he is a Staff Editor for the New York
Law School Law Review. He is participating in a train-
ing program with a Legal and Compliance rotations
at Credit Suisse AG and is law clerking with Shafer
Glazer LLP. Matthew is excited to be helping edit his
first issue of Inside. Whenever possible, he is always
looking for ways to contribute to the New York City
legal community.

Matthew Bobrow

375 South End Avenue

New York, NY 10280
Matthew.bobrow@law.nyls.edu
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Effectively Managing the Collective Wisdom
of a Multi-Generational Workforce Drives Business
Success in the Information Age

By Adriana Kierszenbaum

Introduction

What drives business success in the Information Age?
Human ingenuity does, because successfully advancing
a strategic corporate vision requires effectively managing
the collective wisdom of a multi-generational workforce.

“For the first time in history, there are
four generations working alongside each
other in the workplace...[which] serves

as an impetus for a business to build

and promote a learning environment
where older and younger generations can
mentor each other...”

Impact of Social Media in the Business and Legal
Settings

Adept use of social media allows a business to recruit
and retain talent as well as leverage brand awareness
through mobile marketing.! However, in the labor and
employment law context, an employee’s use of social me-
dia may also result in the misappropriation of trade se-
crets, violate the duty of loyalty to an employer, or violate
an employee’s obligations under restrictive covenants.?
Likewise, the termination of an employee for negative
comments in a public social media forum may subject
non-union businesses to answer charges of unfair labor
practices based on “recent Administrative Law Judge
decisions that signal a potentially vast expansion of the
jurisdiction of the NLRB, premised upon social network
postings being the functional equivalent of a gripe ses-
sion among a group of disgruntled employees endeavor-
ing to decide upon the next step to take collectively.”?

Interestingly, an employee who knowingly violates
an employer’s policy on social media usage and is dis-
charged for cause may be entitled to receive unemploy-
ment insurance benefits where the claimant had a clean
disciplinary record and the behavior in question was an
isolated incident.? Since content in an employee’s “vir-
tual home” is stored by a third-party network service
provider, the applicable level of privacy protection is
determined by which category it falls into in the Stored
Communications Act (“SCA”), which was enacted by the
U.S. legislature in 1986 as part of the Electronic Commu-

nications Privacy Act (“ECPA”). Thus, while the informa-
tion may be discoverable under a Fourth Amendment
analysis, it still may be afforded protection under the
federal statute.’

Increasing the Likelihood of Business Success
Through the Implementation of Synergistic
Mentoring Opportunities to Promote Collective
Norms and Consensus Building in a
Multi-Generational Workforce

For the first time in history, there are four generations
working alongside each other in the workplace (i.e., Tra-
ditionalists, Baby Boomers, Generation X and Millennials)
because Traditionalists and Baby Boomers generations
are delaying retirement either for financial considerations
or personal fulfillment reasons. This change serves as an
impetus for a business to build and promote a learning
environment where older and younger generations can
mentor each other, and in doing so the business can estab-
lish collective norms fostering creativity.

The nuances of the differences amongst the four
aforementioned generations along with the fifth genera-
tion (i.e., Generation Z) are beyond the purview of this
article. Accordingly, I recommend reading Lauren Stiller
Rikleen’s book entitled “You Raised Us—Now Work
With Us: Millennials, Career Success, and Building Strong
Workplace Teams” (which was supplied recently at the
New York State Bar Association to attendees of the Labor
and Employment Law Section), as well as the online staff
development materials prepared by the Executive Office
of the United Nations Joint Staff Pension Fund’s Talent
Management Team’s New York Secretariat Headquarters
entitled, “Traditionalists, Baby Boomers, Generation X,
Generation Y (and Generation Z) Working Together. What
Matters and How They Learn? How Different Are They?
Fact and Fiction,”® which discuss the aforementioned four
generations as well as the fifth generation by focusing on
how their respective “socioeconomic experiences impact-
ed their work and leadership styles.”

For example, the younger generations may be more
accustomed to using social media and technology to com-
municate (e.g., instant messaging, tweeting and posting)
whereas the older generations may put greater value on
face time (no pun intended with the Apple application
of the same name). As applied to the collaborative work-
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place analysis discussed above, a business that promotes
open communication within its multigenerational work-
force and encourages the development of a collective
wisdom based on shared values that transcend genera-
tions would be able to gain a competitive advantage by
listening to the technologically savvy suggestions of its
younger generation (e.g., creating a greater mobile pres-
ence on social media sites vis-a-vis developing company
blogs with continuous live feed posts) and using the
corporate experience of the older generations to assure
its seamless rollout within the organization.

Conclusion

Multigenerational collaboration is a necessary pre-
requisite for business success in a technologically driven
marketplace. A learning environment that takes advan-
tage of multigenerational mentoring relationships fosters
collective creativity—the source of human ingenuity.

Endnotes

1. The first ever Smart Mobile Cross Marketing Effectiveness
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performance across the entire purchase funnel. From upper
funnel metrics like awareness and image, to purchase intent
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proves that mobile has a fervent contribution to campaign results,
justifying a double-digit allocation of the entire media budget (not
just digital) to mobile. See Erin Lockhart, The MMA Announces
Results From First-Ever Cross Marketing Effectiveness Research
(SMoX) Conducted for Mobile, Based on In-Market Campaigns from
Coca-Cola, Walmart, Mastercard and AT&T, MARKETWATCH (Mar.
17,2015, 7:30 AM), http:/ /www.marketwatch.com/story /
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Employment Trends for 2015: “Ban the Box” Movement
on the Rise, Paid Sick Leave Laws Sweep the Nation and

“Look Policies” Under Fire
By Mara B. Levin

Introduction

If 2014 is an indication of what is to come, employers
can expect more “ban the box” legislation: laws that pro-
hibit employers from inquiring about an applicant’s crimi-
nal history during the initial application process. Indeed,
42 jurisdictions enacted Ban the box laws last year alone.
Employers who do not operate in jurisdictions where such
laws have passed should keep abreast of pending legisla-
tion—this movement is on the rise, and could be coming
soon to a city near you.

Additionally, in the last year, “paid sick leave” laws,
which guarantee employees annual paid sick days that can
be used to care for themselves or their family members,
continued to sweep the nation, with legislation popping
up in states and cities nationwide. To date, three states
and more than 25 cities have adopted paid sick leave laws.
The movement is expected to gain further momentum this
year: 25 states have either paid sick leave legislation pend-
ing or campaigns under way.

Employers should also be aware that the U.S. Supreme
Court is expected to render a significant decision this year
concerning “look policies,” which could impact employ-
ers’ ability to use “look policies” as a barometer for em-
ployment eligibility decision. The decision should more
clearly define when it is permissible to refuse employment
if the applicant’s “look” does not fit within the company’s
image.

Growing National Trend to Ban the Box

While employers often try to obtain as much infor-
mation about job applicants as possible in making hiring
decisions, inquiry into an applicant’s criminal history is
being severely curtailed across the country. While most
jurisdictions still permit inquiry into criminal history on
an employment application, blanket denial of employment
based on checking the “yes box” to such an inquiry (i.e.,
“Have you ever been arrested or convicted of a crime?”),
can have a disparate impact on those with a criminal his-
tory. As a result, many jurisdictions began enacting laws,
and the EEOC issued Enforcement Guidance, requiring a
showing that the exclusion of an applicant from consider-
ation for a position based on his or her criminal conviction
was job related and consistent with business necessity.!
Employing that analysis at the application stage may soon
become obsolete given the proliferation of ban the box leg-
islation: laws that prohibit employers from inquiring into

an applicant’s criminal history during the initial stages of
the employment process.

The rationale behind the movement is to allow ap-
plicants to be judged first on their qualifications and skills,
rather than on their criminal history. By delaying that in-
quiry until after a job offer has been extended, job seekers
can get their foot in the door without the stigma of a prior
arrest or conviction and be placed on an equal playing field
in the job market to demonstrate their capabilities.

The ban the box movement is a reaction to the large
number of Americans with criminal records. A 2011 study
by the National Employment Law Project (“NELP”) found
that nearly 65 million people in the U.S.—more than one
in four adults—were estimated to have criminal records.?
NELP has since revised that number up to approximately
70 million U.S. adults.? Moreover, the Center for American
Progress reported in 2012 that while people of color make
up about 30 percent of the United States” population, they
account for 60 percent of those imprisoned.* The incarcera-
tion rates disproportionately impact men of color: 1 in ev-
ery 15 African American men and 1 in every 36 Latino men
are incarcerated compared to 1 in every 106 white men.

Ban the box laws are spreading rapidly across the
country. In 2012 alone, 15 jurisdictions enacted ban the box
laws, 20 jurisdictions followed in 2012 and, in 2014, a surge
of 42 jurisdictions enacted ban the box laws.® By the end of
2014, more than 100 jurisdictions—including 13 states and
approximately 100 localities—had adopted a ban the box
law in one form or another.” Georgia followed suit in Feb-
ruary, bringing today’s total to 14 states.®> While many of
the laws only apply to public employers, six states—
Hawaii, Illinois, Massachusetts, Minnesota, New Jersey,
and Rhode Island—have ban the box laws that apply to
private employers.9 In addition, at least 25 cities and coun-
ties now extend ban the box laws to private employers.!

Many of these laws vary widely and employers must
review each in their applicable state or local area to under-
stand the obligations these laws impose. Some of the laws
make inquiries into criminal history dependent on timing.
Hawaii, for instance, prohibits such inquiries until after a
conditional offer is made.!! While some laws apply only to
larger employers, many apply to smaller businesses. For
example, New Jersey’s ban the box law applies to employ-
ers with 15 or more employees.!?

Moreover, while there is no Federal ban the box
law, the Equal Employment and Opportunity Commis-
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sion (“EEOC”) has taken the position that, regardless of
whether an employer’s application uses “the box” inquiry
into criminal history, an employer must engage in a multi-
pronged analysis before disqualifying an applicant based
on a criminal conviction.!® In its 2012 Enforcement Guid-
ance, the EEOC effectively endorsed removing questions
or checkboxes regarding criminal history from job applica-
tions. The EEOC set forth recommendations for employ-
ers, which include eliminating “policies or practices that
exclude people from employment based on any criminal
record” and creating a “narrowly tailored” policy for eval-
uating applicants for past criminal conduct.'* The EEOC’s
position indicates its view that federal civil rights could be
impacted when employment decisions are made based on
an applicant’s criminal history.

Given the strong momentum for ban the box legisla-
tion, it is likely that more jurisdictions will adopt similar
laws in 2015. Accordingly, private employers who may
not currently be subject to such laws should consider re-
viewing and revising their employment applications and
should keep a close watch on any proposed ban the box
legislation that may affect them. Of course, employers
who operate in jurisdictions which have enacted ban the
box laws should review their applications and ensure that
all inquiries comply with state and local law. Employers
should also ensure that those who are involved in the hir-
ing or recruiting process are aware of the applicable ban
the box laws.

The Year of the Sick Leave

Without doubt, one of the biggest trends of this past
year was the proliferation of paid sick leave laws in states
and cities across the country.

In 2006, San Francisco became the first locality in the
nation to adopt a paid sick leave law.!> Connecticut be-
came the first state in the nation to provide paid sick leave
in 2011'° and in 2013, several U.S. cities followed.!” By
2014, the paid sick leave movement was in full swing with
California and Massachusetts, along with 10 U.S. cities,
adopting paid sick leave laws.!8

To date, three states and more than 25 cities have ad-
opted paid sick leave laws—and the paid sick leave mo-
mentum shows no sign of slowing down. Just last month,
Philadelphia became yet another jurisdiction to pass a
law guaranteeing paid sick leave for employees. At least
16 states have paid sick leave legislation pending or cam-
paigns under way and include: Alaska, Arizona, Florida,
Hawaii, Illinois, lowa, Michigan, Minnesota, Nebraska,
North Carolina, Oregon, New York, New Jersey, Pennsyl-
vania, South Carolina, and Washington.*

The movement is designed to help workers paid low
wages who disproportionally lack access to a paid sick
leave benefit. The Economic Policy Institute (“EP1”) said
in a report released in October 2013 that almost 40 million
U.S. employees, or about 40 percent of the nation’s pri-

vate-sector workforce, currently have no right to paid sick
leave.2? As a result, EPI stated, these employees commonly
go to work sick or leave their sick children home alone be-
cause of fear they will be fired for missing work.?! Even if
they are not terminated, the loss of pay they suffer takes a
dramatic toll—particularly since jobs without sick pay are
concentrated among low-wage workers.?

Generally speaking, paid sick time laws give covered
employees the right to paid time off to recover from illness,
to care for a sick family member, to obtain preventative
care or diagnosis or to help a family member obtain such
care or diagnosis. The laws also include anti-retaliation
provisions, prohibiting employers from taking any adverse
employment action against an employee who exercises his
or her rights under the paid sick leave law.

The specific coverage and provisions of paid sick leave
laws vary in each jurisdiction. Some laws require employ-
ers to provide paid sick days to all employees, regardless
of the employer’s size, while the laws in other jurisdictions
are dependent on the size of the employer’s workforce. For
instance, in New York City, employers with five or more
employees are required to provide employees with up to
five days of annual sick leave; however, those employ-
ers with fewer than five employees are required only to
provide up to five days of unpaid sick leave annually. The
laws also vary with respect to how long an employee must
be working for an employer before paid sick leave accrues
and the manner by which (if any) unused and accrued sick
leave can be carried over from one calendar year to the
next.

While there is no Federal law mandating employers
to provide paid sick leave, the Healthy Families Act (H.R.
2460, S. 1152), which was introduced to Congress in 2013
and is strongly supported by President Obama, would
require employers with 15 or more employees to provide
workers with up to seven days of paid sick leave. The law
would cover the sickness of the employee or to care for
sick parents or children, and visits to a health care provider
for a specific issue or preventative care as well as “an ab-
sence resulting from domestic violence, sexual assault, or
stalking.”

It is critical that employers review and understand the
requirements of the paid sick leave laws in the jurisdictions
where they have employees. Employers should carefully
review their current policies and handbooks to ensure that
they are in compliance with all applicable laws and make
any necessary revisions. Managers and human resources
employees should receive training concerning appropriate
implementation and application of paid sick leave laws in-
cluding, but not limited to, the situations that allow for the
use of paid sick time, how much sick time employees may
use in a given year, how and when sick days accrue, and
under what circumstances employers can request docu-
mentation from an employee regarding the use of accrued
sick time.
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Employers who operate in jurisdictions that have not
enacted a paid sick leave law should keep abreast of pend-
ing paid sick leave legislation in their area. Given the in-
credible momentum of paid sick leave laws in the last year
alone, employers can anticipate this trend to continue with
more jurisdictions enacting these laws in 2015.

U.S. Supreme Court Takes a Close Look at “Look
Policies”

Many employers, typically in the retail and hospitality
industry, have a brand image they want to relay to their
customers. While this is generally represented through
marketing and advertising materials, many companies
express their corporate image through their employees.
These employees act as “brand ambassadors” and are the
company’s first point of contact with the customer. Ac-
cordingly, these employers look to hire individuals who
have a “look” that best represents the brand. In order to
maintain this image, employers issue look policies which
set forth rules governing the employees” appearance. The
policies can be very specific and generally include detailed
rules concerning the type of clothing that can be worn, the
colors that can be worn, permissible caps and other head
coverings, hairstyles and grooming, and permissible jew-
elry and accessories.

Sounds like straightforward brand imaging, right? Not
necessarily. In the closely watched religious discrimination
case of EEOC v. Abercrombie & Fitch Stores, Inc., the U.S.
Supreme Court is currently examining how look policies
are enforced with respect to applicants who cannot comply
due to their religious practices.?®

When Samantha Elauf, a young Muslim woman, inter-
viewed for a position at a children’s branch of Abercrom-
bie & Fitch (“Abercrombie”), she wore her hijab, a heads-
carf worn by Muslim women as a symbol of modesty.
During her interview, Elauf did not mention that she was
Muslim or that she wore her hijab for religious reasons.
During the application process, Elauf was given a high
enough score in every category to be recommended for
hiring; however, she received a low score for her “appear-
ance” since her hijab was in violation of the company’s
look policy. Abercrombie, in order to maintain its “East
Coast collegiate style,” maintains a look policy that re-
quires employees to wear clothes in the same style as those
sold by Abercrombie. The look policy specifically prohibits
black clothing and caps. As a result of this policy, Elauf did
not receive the position.

Elauf turned to the Equal Employment Opportunity
Commissions (“EEOC”), who sued the store on her behalf,
claiming Abercrombie engaged in religious discrimination.
Title VII of the Civil Rights Act of 1964 prohibits employers
from discriminating against employees or potential hires
based on their religious belief or practice. Employers can
maintain a look policy, that prohibits head coverings, but
if an applicant or employee needs to wear one for religious

reasons, employers are required to make an accommoda-
tion, unless they prove that to do so would cause an “un-
due hardship” on their business.*

The trial court found that, in refusing to hire Elauf
based on her religious practice, Abercrombie wrongfully
discriminated against her.?> On appeal, the appeals court
found in favor of Abercrombie, explaining that if Elauf
wanted a religious accommodation, it was incumbent on
her to have asked for it.2° The U.S. Supreme Court granted
the EEOC’s petition for writ of certiorari and agreed to
hear the case.

In February, the U.S. Supreme Court heard oral ar-
gument in the case. The Justices focused on what level
of knowledge an employer must have that an employee
or applicant’s religious practice may conflict with a job
requirement, and from what source, before it has a duty
to consider an accommodation. Does the applicant or em-
ployee bear the burden of telling the employer? Does the
employer need to have actual notice from any source (even
if it is not from the applicant or employee) that the “look”
being sported by the applicant is pursuant to a religious
practice? Or is even something less than an employer’s ac-
tual notice sufficient to trigger the duty to accommodate?

The justices expressed skepticism for Abercrombie’s
position that only actual knowledge from an applicant of
the religious belief is adequate to put the employer on
notice of the duty to accommodate. Justice Ruth Bader
Ginsburg asked Abercrombie’s counsel how Elauf would
even know to ask for an accommodation when she was not
aware that company had a policy that banned head cover-
ings. Several justices suggested that an employer should
simply describe its dress code and ask if it posed a prob-
lem. That would shift the burden to the applicant, they
said. If the applicant then raised a religious objection, the
employer would be required to offer an accommodation so
long as it did not place an undue burden on the business.

While Abercrombie’s counsel argued that this ap-
proach would require stereotyping, Justice Elena Kagan
said that the approach was the lesser of two evils. On the
one hand, it could require an “awkward conversation,” she
said. “But the alternative to that rule is a rule where Aber-
crombie just gets to say, “we’re going to stereotype people
and prevent them from getting jobs.”

One of the more probing questions for Abercrombie
came from Justice Samuel Alito who challenged the com-
pany’s counsel as to whether Abercrombie was “willing to
admit that there are at least some circumstances in which
the employer is charged with that knowledge based on
what the employer observes.” Justice Alito asked Aber-
crombie’s counsel, to imagine “a Sikh man wearing a tur-
ban,” “a Hasidic man wearing a hat,” “a Muslim woman
wearing a hijab” and “a Catholic nun in a habit” come
in for an interview. In order to be accommodated, would
these individuals have to say, “I'm dressed this way for a
religious reason?”
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The Justices also seemed to struggle with the EEOC’s
position that “rigid notice requirements” should be aban-
doned and suggesting that an employer who suspected a
possible religious conflict could simply advise the appli-
cant of the relevant work rules and ask whether and why
the applicant couldn’t comply. At least some of the justices
appeared to share Abercrombie’s concern that the EEOC’s
position would promote stereotyping. Chief Justice John
G. Roberts challenged the EEOC that its solution “may
promote stereotypes to a far greater degree than what
you're objecting to.”

Indeed, Abercrombie’s counsel argued that an em-
ployer faced with the EEOC’s rule could only protect itself
by “training their managers to stereotype about possible
religious beliefs because a judge or jury might later find
that...an employer correctly understood, or must have
correctly understood” that the applicant had a religious
belief incompatible with a workplace rule.

It is notoriously hard to predict the Supreme Court’s
decision in a case based on oral argument. However, we
can expect the Court to clarify what notice triggers an em-
ployer’s duty to explore religious accommodations as part
of the application process. In the meantime, employers
should consider reassessing the role their look policy plays
with respect to applicants and consider modifying such
policies to accommodate religious practices.
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Managing Employment-Related Leaves of Absence’

By David B. Lichtenberg

Disability management in the workplace is a legal
maze. Worse, it is a maze that has become more intricate
and difficult to navigate in the recent past. Lawyers who
practice employment law, whether they be in-house or
outside counsel, have likely seen an uptick in this area.
Indeed, a recent report issued by the Administrative Of-
fice of the U.S. Courts notes that there were 1,108 lawsuits
filed in 2014 under the Family and Medical Leave Act
("FMLA”), a federal leave statute, compared to 877 in
2013, and just 291 in 2012.2

The causes underlying the uptick are not hard to
pinpoint. First, disability management laws are employee
friendly, on the whole, putting a myriad of obligations
on employers while setting low thresholds for employee
protection. Second, employees are becoming savvier
and gaining more knowledge about these laws and their
rights under them. While disability management laws
are drafted with noble intentions, empirical evidence has
shown that they are subject to abuse by employees who
understand their nuances, and the prohibitions they place
on employers. Third, disability management laws rarely,
if ever, “come off the books.” Instead, while the finer
points of the more mature laws are litigated in the courts,
newer laws are regularly being drafted and implemented
which add layers to leave management administration.
There is no doubt that the promotion of employee rights
is a good political talking point, and these types of laws
allow supporters to claim that they are championing the
“little guy” while opponents are said to be trampling on
employee rights.

Fourth, and perhaps creating the greatest cause of
concern for employers, is that there is no “one size fits
all” solution in the disability management arena. The
laws, regulations, and most notably the agencies that
enforce these laws, have made it clear that employ-
ers need to treat disability management scenarios like
snowflakes. Therefore, each employee’s situation needs
to be addressed on a case-by-case basis to determine
whether, prior to implementing an adverse employment
decision, a requested accommodation is reasonable or
would create an undue burden. A Regional Attorney with
the EEOC, who is heading a case against a large national
employer who maintained a policy of terminating any
employee unable to return to work after 12 months of
total leave, was reported as issuing the following com-
ment, which is both telling and instructive: “The key to
avoiding trouble under the Americans with Disabilities
Act is to be constantly asking the question ‘Can we get
this employee back on the job with a reasonable accom-
modation?” and certainly not to be asking only ‘Has this
employee been on leave long enough for us to get rid of
him?”3 It is difficult to fathom that a policy which allows

employees 12 months of total leave time prior to termi-
nation could be unlawful. However, the point the EEOC
attorney was making is that it is not the total amount of
time that governs the inquiry; rather, it is the steps that an
employer has taken to ensure that its processes and proce-
dures in managing leaves are both thorough and fair, and
simultaneously allow the employer, if challenged, to ar-
gue with force that an adverse employment decision was
only reached after due consideration of the underlying
issues and a full and frank discussion with the employee
as to what could be done to ensure that the employee was
able to return to work, or not return to work.

“[Tlhere is no ‘one size fits all’ solution

in the disability management arena. The
laws, regulations, and most notably the
agencies that enforce these laws, have
made it clear that employers need to
treat disability management scenarios like
snowflakes.”

The threshold inquiry for properly managing health
issues in the workplace is determining what law or laws
potentially apply. In answering the question, it is not
enough to examine the company, but the facts surround-
ing the employee also need to be examined.

Start with the employer side of the equation. Em-
ployers who have more than 50 employees in a 75 mile
radius are covered by FMLA, which grants covered
employees up to 12 weeks* of unpaid, job-protected leave
in a 12-month period for their own or a covered family
member’s serious health conditions.’ The FMLA is ac-
companied by a set of highly technical regulations, which
provide guidelines for determining who is and who is
not a covered employer. For example, a company must
employ 50 or more employees in 20 or more workweeks
in the current of preceding year to be covered.® However,
where two or more businesses exercise joint control over
employees, the employees from both businesses may be
aggregated for purposes of the 50 employee calculation.”
In addition, employees with no fixed worksite (e.g., truck
drivers, salespeople) are counted as part of the 50 employ-
ee equation for the location to which they are assigned as
their home base.® Employers who employ more than 15
employees are covered by the federal Americans with Dis-
abilities Act (“ADA”). The ADA protects employees who
are qualified to perform a job’s essential functions and
have a disability from discrimination.’ It further requires
employers to provide employees and applicants with any
change or adjustment to a job or work environment that
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permits a qualified applicant or employee with a disabil-
ity to perform the essential job functions, also commonly
referred to as a reasonable accommodation, unless an
employer can demonstrate that said change or adjust-
ment would constitute an undue burden.

State and local laws may also apply. For example,
employers with more than 4 employees are covered by
the New York State Human Rights Law (“NYSHRL"),
which, similar to the ADA, requires employers to provide
reasonable accommodations to employees and applicants
with disabilities.!! Keep in mind that New York City has
its own employment laws. Every employer in New York
City is covered by the New York City Earned Sick Time
Act, commonly referred to as the NYC Paid Sick Leave
Law (“NYCPSL”), which went into effect in April 2014,
and requires employers with 5 or more employees to
provide paid sick leave to covered employees, and those
with less than 5 employees to provide unpaid sick leave
to covered employees.'? Moreover, New York City has
its own discrimination law entitled the New York City
Human Rights Law, which protects against disability
discrimination. Clearly, given the wealth of potential
laws in play—and the above analysis does not include
applicable workers’ compensation laws—it is important
that the beginning of the analysis focus on which laws
apply, as there are differing requirements and obligations
under each.

Once it is determined that an employer is covered,
the focus needs to move to whether the employee is
covered. Under the FMLA, an eligible employee is an
employee of a covered employer who has been employed
by the employer for at least 12 months and has been
employed for at least 1,250 hours during the 12 month
period immediately preceding the commencement of
the leave.!® The 12 months of employment need not be
consecutive, and a break in service of up to seven years
must be counted for purposes of determining whether
the employee has been employed by the employer for
at least 12 months.!* Other laws have different qualifica-
tion requirements. The NYCPSL covers employees who
work more than 80 hours in a calendar year.!> The ADA
and the NYSHRL cover all applicants and/or employ-
ees who suffer from a qualifying disability. The ADA
generally defines this to mean having an impairment
that substantially limits one or more major life activities.
The NYSHRL defines this to mean a physical, mental
or medical impairment which prevents the exercise of a
normal bodily function.!®

After moving past the threshold inquiries, an em-
ployer must have a process in place to ensure that what
happens next complies with the applicable laws.

The leave/job protection statutes need to be at the
front of the inquiry, as they are generally less flexible
in application. The FMLA has a tightly defined process
to follow. Once an employee advises an employer that

he/she has a serious health condition, or needs to care
for a family member with a serious health condition, the
employer is required to send out requisite notice to the
employee of his/her rights and obligations. A serious
health condition includes an overnight stay in a hospital
or a period of incapacity of more than three consecutive,
full calendar days, and any subsequent treatment related
to the condition.!” Covered family members include a
spouse, parent or child.!® When an employee requests
FMLA leave, the employer must notify the employee

of the employee’s eligibility to take FMLA leave within
five business days, absent extenuating circumstances.!”
Employers also need to be mindful of the fact that FMLA
leave does not need to be taken in a continuous block.
Rather, covered employees may take FMLA leave inter-
mittently or on a reduced leave schedule under certain
circumstances.?? Intermittent leave can be taken in incre-
ments of an hour, or less if the employer uses smaller
increments of time to account for other forms of leave.?!
This raises a challenge, as it means that the employee will
continue to work while taking FMLA leave. The FMLA
has a mechanism by which employers can transfer an
employee to an alternate position during a period of inter-
mittent or reduced schedule leave.??

An employer may also require that an employee’s
need for leave be supported by a medical certification,
which must be returned within 15 calendar days.?® The
medical certification is a critical part of the process, and
should be requested whenever permissible. Employers
should make sure that their handbook and/or leave poli-
cies contain a requirement that employees seeking FMLA
leave must submit a medical certification to support the
request. The reason that the certification is so important
is that, if filled out properly, it will contain information
regarding the employee’s anticipated return to work date.
If it does not, the employer should instruct the employee
to follow up with his/her medical practitioner to obtain
this information. Sometimes, the certification will state
that the return to work date is uncertain, or cannot be
provided until a follow up-visit is conducted. That type of
information can be helpful to demonstrate, as the process
continues, that the employee’s need for leave is indefinite,
and most courts have held definitively that it would be
an undue burden to provide an employee with indefinite
leave.

If an employee’s anticipated return to work date is
uncertain, prior to the expiration of the 12 weeks of FMLA
leave, the employer should follow up in writing to the
employee inquiring whether a return to work date can be
provided, or whether there is additional medical informa-
tion for the employer to consider. If an employee is able to
return during the FMLA period (or another job protection
statute), absent some very limited exceptions, the em-
ployee will need to be reinstated to the same or equivalent
position he/she held prior to the leave. If the information
provided in response to that follow-up inquiry demon-
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strates that the need for leave will exceed the allotted
FMLA period, the employer will then need to move into
the part of the process involving reasonable accommoda-
tion laws, such as the ADA, which are more flexible, but
also more fact specific.

Under the ADA (and most state/local disability
laws), employers must engage in an interactive process
with an employee to discern whether reasonable accom-
modations can be made. That process should be in writ-
ing, wherever possible. Continuing the above example,
where an employee is not able to provide a return to
work date during the FMLA period, once the FMLA leave
expires, the employer can ask the employee to have his/
her doctor provide information regarding whether the
employee can, in lieu of coming back to work, perform
his/her essential job functions with or without a reason-
able accommodation. While such information may be
part of the FMLA medical certification, if it is not, an em-
ployer should ensure that it obtains this data as soon as
practicable, as it will govern the remainder of the inquiry.
Employers should also require employees to provide his/
her doctor with a job description, so that the inquiry can
be responded to fully and substantively. That job descrip-
tion should be up to date, and preferably break down
what is truly essential to the job. Many times, job descrip-
tions omit essential job functions, or list functions that
have not been part of the job in years. An inaccurate job
description can lead to an inaccurate health assessment,
and create an unsupportable outcome. Given that the em-
ployer is responsible for maintaining and updating its job
descriptions, it will be difficult for an employer to defend
itself under those circumstances.

Assuming that the job description is accurate and
up to date, if the employer receives responsive informa-
tion that the employee can come back to work, but needs
some form of job modification, whether it be regular
breaks, lifting restrictions, etc., the employer will then
need to determine whether the modification can be
performed, or whether it constitutes an undue burden.
An undue burden is not easy to establish. Generalized
conclusions cannot be used to support an undue burden
conclusion. Rather, an “undue burden must be based on
an individualized assessment of current circumstances”
that show that a specific accommodation would cause
significant difficulty or expense.?* This includes factors
such as cost, the overall financial resources of the com-
pany, the type of employer at issue and the impact of the
accommodation on the operation of the facility.?

If the employer is advised that the employee needs
additional time off, the question naturally arises as to
how long an employer needs to hold the job for the
employee. That question has no definitive answer and, as
noted above, when employers try to put hard deadlines
in place, they open themselves up to potential liability.
Savvy employers continue to memorialize the dialogue.

If an employee’s doctor is providing a moving return to
work date, which continues to move each time a return
date approaches, it is imperative that the employer in-
quire as to why the return date is moving, and force the
doctor to either explain whether there is a changed medi-
cal circumstance to justify why the past return dates have
not been met, or concede that no return to work date can
be provided, which would generally allow an employer
to conclude that the need for leave is indefinite. The worst
situation to be in, as an employer, is to have an employee
out for 6 months with no paper trail. Employers should
not wait to hear from employees regarding a return to
work date. Rather, the employer must have a process in
place whereby they can drive the discussion forward.

Disability management is not a topic that employ-
ers would describe as pleasurable. However, managing
leaves properly is like a muscle, in that the more it is exer-
cised, the stronger it becomes. Frontline managers should
be trained to recognize the warning signs that will trigger
the leave management process. From there, employers
need to make sure that they have people who can capably
analyze which laws apply, which paperwork needs to be
sent out, and how to manage the process from beginning
to end, in order to put the company in the best possible
position to defend a claim of discrimination or retaliation
if it comes to that point. As cited above, these types of
cases are significantly increasing, and no employer wants
to see its name attached to a matter in which it becomes
public knowledge that the process was mismanaged.
Consult with in-house or external employment counsel
early on in the process.
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Starting Your Start-Up on the Right Side of the Law

By Randi Melnick and Arnold H. Pedowitz

It isn’t easy to be counsel for a new company be-
cause you have to wear many hats and are expected to be
knowledgeable across a wide spectrum of legal practice
areas. With that, there is plenty of room for mistakes.

In this article, we are going to highlight several areas of
employment law to which you may want to pay particu-
lar attention. Early scrutiny of employment law issues

is critical to ensuring that the company does not end up
in a mess of legal troubles before it has had a chance to
succeed. Employment law questions arise with your first
job posting and continue from there. We think you will
find that planning and preparation will go a long way
towards your goal of achieving success.

Hiring Practices

Beware that you don’t violate the law before you
have even hired someone! Federal, State and local laws
prohibit discrimination on the basis of membership in a
protected class including race, sex, age, national origin,
disability, religion, pregnancy or sexual preference. It is
unlawful to discriminate. Thus, while it is important for
you to inform candidates of the company’s culture, you
need to avoid making any statements that even give the
impression that a hiring decision is being made based
upon membership in a protected class. Thus, for example,
don’t tell a candidate that you are looking for a “young
energetic addition” or for “a few good men.”

During the interview process, steer clear of any ques-
tions that elicit information regarding the candidate’s
class status. Do not comment on a woman'’s appearance,
do not ask about religious observance, and do not ask
how he gets along with other ethnic groups. Stick to job-
related questions. Remember, qualification for the job is
what’s important. The further you stray from the straight
and narrow, the more possible it is that a problem can
ensue. Seemingly friendly questions, such as, “When
are you due?” (to a pregnant person), or “What are your
work constraints?” (to a woman wearing a Burka) can be
innocent. However, if an applicant is thereafter denied
the position she may come to think that discriminatory
animus factored into the hiring decision. Asking someone
if he or she plays sports where you suspect a disability
may “force” the person into self-disclosing a problem and
result in a claim that he/she was not selected due to the
disability.

Background information is something all employ-
ers want, but how you get it can cause problems. If you
run a Google search or look at Facebook and learn, for
example, that the candidate is gay, or a person of color, or
old, and if the candidate is not hired, the employer may
find itself in the position of having to defend against a
claim that sexual preference, race or age discrimination

played a role in the hiring decision. A best practice in this
area can be to have a third party do the research into a
candidate’s background and only report back to you on
specified legitimate areas of inquiry. The rule here is to
keep the company far away from potential areas that can
lead to claims of discrimination.

When you are ready to bring an employee on board,
each new hire must complete a Form I-9 as promulgated
by the Department of Homeland Security, U.S. Citizen-
ship & Immigration Services. It is required for purposes
of verifying the identity and employment authorization of
every person hired for work in the United States. Federal
law also requires that every new hire fill out a W-2 state-
ment which documents an employee’s name and social
security number, and a Form W-4 which determines how
much the employer should be withholding for federal
income tax. Employers are subject to significant fines
and penalties for failing to maintain these forms for each
employee. Remember, while it may be tempting to hire
undocumented workers, penalties for doing so can be se-
vere. In addition, don’t forget the need to comply with the
many state specific laws. For example, New York (“NY”)
requires employers to provide new hires with a document
known as a “wage theft sheet” which sets forth the rate
and manner by which the employee is to be paid.

Employers are also required to post several notices
in a conspicuous location in the workplace. These notices
inform employees of their rights in the workplace under
a number of federal and state laws. Employers are subject
to hefty fines and penalties for failure to comply with
posting requirements. Also, there has been a lot of press
recently regarding unpaid interns and whether they are
owed retroactive earnings, benefits and overtime. The
days of using “volunteer” or “intern” labor are largely
over. Whether an intern qualifies for an exemption from
the NY minimum wage laws is strictly regulated. It can be
tempting to give a child of your friend an intern position,
but be careful that you do not inadvertently run afoul of
the legal requirements.

Offer Letters and Employment Agreements

One of the most important documents you will pro-
vide your new hire is an offer letter or an employment
agreement. This document will outline all of the major
terms and conditions of employment. The letter should
explain the term (duration) of employment, whether it is
open ended or for a specified duration, the employee’s
duties, compensation, and benefits. If you have hired
someone to work for a specified term—one year for exam-
ple—you should state whether the contract will automati-
cally renew or will terminate at the expiration date.
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If the employee is eligible for a bonus, be clear as to
how it is determined and whether the employee needs to
be working on the day it is ultimately paid. You should
also include information about the employee’s time and
leave benefits. Employees should be informed as to how
much time off they are entitled to and how they earn it.
This is another area where the laws may vary between
localities. New York City, for example, recently enacted
a paid sick leave requirement which provides that every
worker is entitled to five paid sick days per year.

If you have not contractually committed the em-
ployee to a fixed term of employment (six months, a year,
or some other defined term), then the employment is “at
will” which means that employees can be terminated
for any reason or no reason so long as it is not based
on an illegal reason. To protect the company, your offer
letter should state that the employment is at will, un-
less the company wants to give additional rights to the
employee. If the offer letter provides that the employee
may only be terminated for cause, then the letter should
carefully set forth what circumstances qualify as cause.
Depending on what you consider to be in the company’s
best interests, you may, or may not, wish to outline what
the employee will be entitled to at the end of his/her em-
ployment such as severance, benefits continuation, etc.
All companies should have a comprehensive employee
handbook to further outline the employer’s policies and
practices. The more detailed, the better, and employers
should take great care to follow their own policies and
apply the rules evenly to all employees.

Before leaving this area, we want to remind you of
the need to have a writing, either in the employment
letter or in a separate document, that provides for the
confidential treatment of the company’s proprietary
information, as well as any non-solicitation or non-
competition provisions that are deemed necessary to
protect the company. NY public policy strongly disfavors
non-competition provisions; you must be careful to draft
them narrowly or you run the risk of their being declared
unenforceable or invalid.

Wage and Hour Laws

All employees must make at least “minimum wage.”
Effective December 31, 2014, NY increased the mini-
mum wage to $8.75 per hour. That is higher than the
federal minimum wage. Local laws may also provide for
amounts over and above the state minimum wage, so
it is important that you double check the rate that will
apply to your company. Compensation in the form of a
bonus or equity does not excuse a failure to pay the mini-
mum wage. Note that Governor Cuomo recently signed
a law increasing the minimum wage for tipped workers,
such as restaurant servers or housekeeping staff, from
$5.00 per hour to $7.50 to help insure that, together with
their tips, they would at least be earning minimum wage.

NY is protective of its workers. Wages must be paid
promptly. Non-exempt employees, that is, those entitled
to overtime compensation, must be paid no less frequent-
ly than bi-weekly. In the event that the employer makes
an overpayment, NY Labor Law does not permit the
employer to deduct from the employee’s wages. While
the employee may agree, in writing, to repay the money,
the employer is not entitled to take self-help and must
institute a civil action to recoup the funds. Employers are
prohibited from retaliating against an employee for elect-
ing not to authorize the repayment.

Because it is a complicated area, employers often
err when it comes to determining whether a particular
employee qualifies for receiving overtime pay or not. This
can be very expensive error for an employer. The wage
and hour laws categorize employees as either being ex-
empt and non-exempt. Non-exempt employees qualify for
overtime and have to be paid a premium of time and one-
half for all hours worked in excess of 40 per week. For
example, if a non-exempt employee works 50 hour per
week at $10 per hour, he/she would earn $10 per hour for
40 hours and $15 per hour for 10 hours. The tricky part,
and where most employers get jammed up, is determin-
ing who is exempt and who is not.

NY generally mimics the U.S. Fair Labor Standards
Act (“FLSA”) in determining coverage. Under FLSA,
some workers are specifically excluded from FLSA cover-
age because they are covered by another law, such as the
Railway Labor Act, which covers railroad workers.

Whether a particular employee is exempt or not
requires looking at the relevant statutes and case law
interpreting them. It is critical that you make an informed
decision on overtime eligibility, vel non, as a vehicle for
avoiding liability. The job title or job description for an
employee is not determinative of whether he/she quali-
fies for overtime. Rather, you must evaluate the actual
duties and responsibilities of the employee.

There are three typical categories of jobs that qualify
as being exempt and therefore do not require the payment
of overtime: executive, learned professional, and admin-
istrative. If the employee performs in accordance with the
description below, he or she will likely be exempt from
overtime compensation.

¢ Executive: Regularly supervises two or more
employees; has management responsibilities as a
primary duty; and has genuine input into the job
status of other employees.

* Learned Professional: Positions that are predomi-
nantly intellectual or require specialized educa-
tion and involve the exercise of discretion and
judgment.

¢ Administrative: Office or non-manual work which
is directly related to management or business op-
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erations of the employer or the employer’s custom-
ers, and a primary component of which involves
the exercise of independent judgment and discre-
tion about matters of significance.

Determining whether an employee is exempt or
non-exempt is necessarily a fact specific task and the
Department of Labor has issued numerous regulations
and fact sheets to assist employers with correctly catego-
rizing their workforce. The law is somewhat unforgiving
towards mistakes in this area, allowing for liquidated
damages at both the state and federal level in an amount
equal to the wages owed, attorney’s fees, and interest.
Thus, it is time well spent to thoroughly consider how to
categorize your employees.

Classification: Employee vs. Independent
Contractor

Despite what an employer or a worker may prefer, it
is not the decision of either party as to whether a particu-
lar worker is functioning as an employee or as an inde-
pendent contractor; it does not matter what a contract
says. The decision is dictated by federal and state law.
Much like the difference between exempt and non-ex-
empt employees, determining whether an individual is
an employee or an independent contractor requires a fact-
specific analysis. A key distinction between an employee
and an independent contractor is the level of control
maintained by the employee.

If an employer tells the worker when, where and how
to do his or her duties, chances are that the worker is an
employee. Employee relationships are likely to be found
where the employer provides fringe benefits, reimburses
for expenses, and places restrictions on the individual’s
ability to perform services for competitive businesses.

By contrast, some hallmarks of independent contractor
status are: the workers are in business for themselves;
they make their services available to the public; and they
operate without supervision, direction or control. Inde-
pendent contractors are likely to make their own sched-
ules, advertise their services, and use their own tools and
supplies.

The categorization of an individual as an employee
or independent contractor has widespread implications
for employers. For starters, employers have different tax
requirements for employees and independent contrac-
tors. Second, independent contractors are not subject

to wage and hour laws so if you have mischaracterized
someone as an independent contractor when he or she
should have been an employee, you could find yourself
liable for unemployment insurance payments and penal-
ties, workers’ compensation insurance payments and
penalties, wages, overtime compensation, damages, etc.
In order to avoid making this mistake, carefully evalu-
ate the tasks, scope, and oversight that the employee will
be subject to. The offer letter or employment agreement
should specifically outline the terms of the relationship
created in order to avoid confusion or a misunderstand-
ing of the expectations.

Conclusion

As you can see, many things need to be considered
before bringing on a new hire. So do your homework and
consider consulting an employment lawyer with your
questions. Some law firms even offer packages that are
targeted specifically to help new businesses get started
on the right track. Whether you go it alone or hire outside
counsel for direction, employment law issues will arise in
every business and arming yourself with the information
you need to know before you hire will protect you from
having to be in a defensive position later on.

Randi Melnick began her career as an Assistant
District Attorney in the Brooklyn District Attorney’s
office and has been practicing labor and employment
law since 2008. She has represented employers and
employees, unions and union members in employment-
related matters and has counseled and trained progres-
sive employers in complying with employment laws
and labor relations best practices. She can be reached at
Rmelnick@mb-1lp.com.

Arnold H. Pedowitz (Arnie) represents employees
and enlightened employers in employment matters. He
is a Fellow of the College of Labor and Employment
Lawyers, is on the Council of the American Bar Associa-
tion’s Section of Labor and Employment Law, teaches
pretrial practice at the Benjamin N. Cardozo School of
Law, and is Associate Editor: “Covenants Not To Com-
pete, A State by State Survey,” “Trade Secrets, A State
by State Survey” and “Employee Duty of Loyalty, A
State by State Survey.” He can be reached at pedowitz@
pedowitzmeister.com.
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Litigation Trends Under the Fair Credit Reporting Act

By lan G. Nanos and Maxine Adams

Many employers perform routine background
checks. After all, a background check can be a useful tool.
It can be a matter of exercising sufficient due diligence,
allowing the employer to discover potentially problem-
atic issues in an employee’s or applicant’s past or to
identify whether the employee or applicant provided the
employer with potentially falsified information. In some
industries, performing a background check can even be a
matter of legal compliance.

The Fair Credit Reporting Act (“FCRA”) acknowl-
edges the usefulness of background checks, but the
statute—as well as the various mini-FCRA statutes that
have been enacted in New York and other states—also
establishes specific requirements and limitations on the
use of background checks.

Employers considering whether to perform a back-
ground check, therefore, should be aware of the obliga-
tions and requirements set forth in the FCRA and its state
counterparts. Equally important—employers should be
cognizant of the current trends in FCRA lawsuits.

Simply put, the popularity of FCRA claims is on
the rise and, as discussed below, the potential exposure
in litigation can be significant. Between 2013 and 2014,
the amount of employment-related FCRA class-action
lawsuits tripled, with upwards of 30 claims being filed
nationwide. Over this past the summer alone, 12 FCRA
employment-related claims were filed against employ-
ers. Make no mistake, this is a growing trend of increased
FCRA litigation.

Understanding the FCRA

The FCRA covers, in broad brush strokes, “any writ-
ten, oral or other communication of any information by
a consumer reporting agency bearing on a consumer’s
credit worthiness, credit standing, credit capacity, char-
acter, general reputation, personal characteristics, or
mode of living which is used or expected to be used or
collected in whole or in part for the purpose of serving
as a factor in establishing the consumer’s eligibility for...
employment purposes.” Further, a consumer reporting
agency is defined, in similarly expansive terms, as “any
person which, for monetary fees, dues, or on a coopera-
tive nonprofit basis, regularly engages in whole or in part
in the practice of assembling or evaluating consumer
credit information or other information on consumers
for the purpose of furnishing consumer reports to third
parties, and which uses any means or facility of interstate
commerce for the purpose of preparing or furnishing
consumer reports.”

The critical component: Employers that elect to use
consumer reports or investigative consumer reports to
obtain information about prospective and current employ-
ees are obligated to follow the procedural requirements
set forth in the FCRA.

As a general rule, before obtaining a consumer report,
the FCRA mandates that the employer is to provide the
employee/applicant with written disclosure that clearly
and conspicuously indicates that the employer may
obtain a consumer report and might use the information
for decisions about his or her employment/application.
Additionally, the FCRA requires that employers receive
written permission from the employee/applicant prior
to obtaining a consumer report from a Consumer Report-
ing Agency (“CRA”). If an employer would like to obtain
an investigative consumer report, the employer is also
required to allow the employee or applicant to request in-
formation regarding the “nature and scope” of the inves-
tigation and the employer must respond in writing to any
requests within five days.

Once an employer receives a report from a CRA, the
FCRA imposes additional requirements. Indeed, employ-
ers are expected to provide the employee/applicant with
documentation (a copy of the consumer report and a
Summary of Rights) and allow the individual to discuss
the results of the report with the employer prior to taking
any adverse action as a result of the information contained
in the report.

Before taking an adverse employment action based
on the results from a CRA, the employer must provide the
applicant or employee with a notice that includes a copy
of the consumer report relied upon to make the decision
and “A Summary of Your Rights Under the Fair Credit
Reporting Act,” which employers should receive from
the CRA used to obtain the report. If, after all of these
steps have been followed, the employer choses to take
an adverse action against the employee or applicant, the
FCRA requires that the employer provide the employee/
applicant with an adverse action notice, indicating that
the adverse action was taken because of information in
the report, and which includes: (1) “the name, address,
and telephone number of the CRA...that furnished the
report to the person;” (2) a statement that the CRA did not
make the adverse employment decision and the specific
reasons for the action being taken; (3) a statement includ-
ing the employee/applicant’s right to (a) obtain a free
disclosure of his or her report from the CRA if he or she
makes a request for disclosure within 60 days and (b) the
employee/applicant’s right to dispute directly with the
CRA regarding the accuracy of the information contained
in the report.
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The FCRA does include a notable exclusion to the
advance notice and consent requirements. Specifically,
the statute’s advance notice and consent requirements do
not apply to an employer’s investigation of “suspected
misconduct relating to employment” or where the inves-
tigation pertains to “compliance with Federal, State or
local laws and regulations, the rules of a self-regulatory
organization, or any preexisting written policies of the
employer.” Where this exclusion is applicable, the em-
ployer’s obligation is limited to providing disclosure to
the employee only after having taken an adverse action
based in whole or in part on the background check. This
is an incredibly useful exception in the employment con-
text, but it will generally not apply to routine background
checks.

An employer that is found to have willfully failed
to comply with the FCRA can face damages including
between $100-$1,000 in actual or statutory damages for
each violation as well as punitive damages. More impor-
tantly, the FCRA incentivizes the plaintiffs” bar to pursue
FCRA litigation by providing the successful attorney with
the right to recover attorney fees and costs.

Although each individual violation may not make
employers wary, the risk of facing steep demands for at-
torneys’ fees and costs, coupled with the growing threat
of FCRA cases presented in a class action posture, have
forced many employers to agree to significant settle-
ments. A review of recent cases shows that employers
routinely settle such claims for amounts in excess of
several million dollars.

A Review of Recent FCRA Litigations

A preliminary review of FCRA litigations reveal sev-
eral important takeaways. First, there is a swelling tide
in FCRA litigation and the trend does not appear to be
subsiding. Second, the plaintiffs’ bar has gone after—and
continues to pursue—FCRA litigation across multiple
industries. Third, these challenges are not limited to a
single practice; rather, plaintiffs’ counsel may seek to
challenge any number of employer practices under the
FCRA. Fourth, these cases can be expensive to defend.

Many Industries Are in the Cross Hairs

In the last year, employers have had to defend
against FCRA litigation across various sectors, including
retail, hospitality, manufacturing, finance and transporta-
tion. Exemplary cases on active dockets include:

® Paramo v. Genwest Transp., LLC and Gencom Transp.,
Inc., Case No. 8:15-cv-00293 (S.D.C.A. 2015)

® Rivera v. Pizza Hut of America Inc., et al., 1:15-cv-
00308-cv-06388 (S.D.N.Y. 2015)

e Castro v. Michaels Stores Inc., Case No. 3:15-cv-00276
(N.D. Tx. 2015)

e Sweet et al. v. LinkedIn Corp., 5:14-cv-04531 (N.D.
Cal. 2014)

® Gezahegne v. Whole Foods Market, Case No. 4:14-cv-
00592 (N.D. Cal. 2014)

e Camacho v. ESA Management, LLC, Case No. 14-cv-
1089 (S.D. Cal. 2014)

e Saye v. CSK Auto, Inc. d/b/a O’Reilly Auto Parts, et al.,
Case No. 2:14-cv-3470 (C.D. Cal. 2014)

Challenges Are Not Limited to Any Single Practice

Another key issue in this trend is that plaintiffs have
asserted a wide-ranging list of challenges, indicating not
only that background check practices are under scrutiny,
but that the plaintiffs” bar is testing the courts” willingness
to hear (and employers’ willingness to defend) FCRA
cases in all shapes and colors. As discussed above, the
FCRA generally requires employers to provide compliant
notices and obtain proper authorization before requesting
a background check. Not surprisingly, much of the recent
class action claims are directed at this provision, challeng-
ing whether the employer met the requirement to provide
“a clear and conspicuous disclosure...before the report
is procured or caused to be procured, in a document that
consists solely of the disclosure.”

For example, some recent allegations focus on the
timing of the disclosure, alleging that the employer did
not provide the advance notice “before the report is
procured.” In other instances, the challenges are directed
at the form of the disclosure. The most common of these
form-based challenges allege that the employer did not
provide the disclosure on a stand-alone document, that
the disclosure was not sufficiently “clear and conspicu-
ous” or that the disclosure included extraneous informa-
tion, such as a general release of liability, along with the
authorization.

A variation on these challenges is content-based and,
in those cases, the plaintiff alleges that the employer’s
disclosure did not contain all of the requisite information.
Indeed, the FCRA requires that all employers provide
the employee/applicant with a summary of rights before
conducting a background check. This summary of rights
information must include a description of the employee’s
right to obtain a copy of the consumer report, the right
to dispute any information in the file of the consumer,
the right to request additional disclosures concerning the
nature and scope of the investigation for the consumer
report, and a description of how to obtain a credit score
from a consumer reporting agency.

Whether the allegation is timing, form or content-
based, recent case filings show that plaintiffs are challeng-
ing practices associated with both traditional hard-copy
applications as well as on-line applications.
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Two filings in January of this year demonstrate both
the breadth of potentially challenged practices as well
as the potential scope of at-issue conduct that may be
challenged in an FCRA litigation. For example, in Rivera
v. Pizza Hut of America Inc., et al., the plaintiff alleged that
Pizza Hut failed to provide “clear and conspicuous” dis-
closure because (1) the authorization provision included
a liability release and (2) the authorization appeared on
the same page of the employment application that re-
quests the applicant’s educational background, employ-
ment history, and personal reference. Highlighting the
potential scope of an FCRA lawsuit, the complaint indi-
cated that the potential class should cover any individual
that applied for employment at any of Pizza Hut’s 6,000
locations across the United States since January 1, 2013.

Similar to the challenge in Pizza Hut, the plaintiff
in Castro v. Michaels Stores Inc. also focused on the al-
leged failure to provide “clear and conspicuous disclo-
sure language.” Unlike Pizza Hut, however, the Castro
complaint takes issue with the retailer’s disclosures in
connection with online applications. In particular, the
online application included a section regarding “Disclo-
sure,” “State Law Notices,” and “Authorizations.” This
section of the online application contained state-specific
disclosure information and further discussed authoriza-
tions that would remain effective during employment.
Directly following this section, the application requested
that the applicant release Michaels and all third parties
from any liability while also authorizing a background
check. In that instance, the plaintiff’s challenge focused
on the aggregation of disclosures and other extraneous
information in a manner that, according to the plaintiff,
rendered the information unclear and inconspicuous.
Likewise, Raini Burnside v. Michael Stores, Inc., Case No.
6:15-cv-3010 (W.D. Mo. 2015), another action filed against
Michaels, also contested the retailer’s online application
materials for failing to provide requisite disclosures in
a standalone document. In yet another action, Graham
v. Michaels Stores Inc., Case No. 2:14-cv-07563 (D. N.J.
2014), a class action claim filed against Michaels based
on the FCRA and the New Jersey Fair Credit Reporting
Act, plaintiffs have challenged both electronic and paper
employment applications.

Michaels, however, has decided to fight back and
has filed a motion to dismiss (which is still pending)
in the Graham case. In its briefing, Michaels argues that
the plaintiff failed to state a claim because the plaintiff
agreed to the terms and conditions of the online applica-
tion by clicking “I agree” before completing the applica-
tion. In addition, Michaels points out that the plaintiff
was not harmed as result of the background check
because she was hired and subsequently left her position
at Michaels by voluntarily quitting her position.

In another recent filing, this time a class action
against the transportation company Genwest/Gencom

Transportation LLC, the plaintiffs allege that, in addition
to relevant California laws, the employer’s authorization
and disclosure statements improperly included an autho-
rization for the employer to also obtain additional per-
sonal information, such as authorization to conduct drug
and alcohol tests. As a second cause of action, the plaintiff
alleged that the employer failed to provide adequate
disclosures regarding the applicant’s rights. In particular,
the complaint alleges that the written disclosure state-
ment failed to inform applicants of their right to request
additional disclosures concerning the nature and scope

of the investigation for the consumer report. Moreover,
the plaintiff alleges that Genwest/Gencom Transporta-
tion LLC was required—but failed—to provide a separate
document disclosing the required applicant rights.

These cases—active on current dockets around the
country—shed light on the procedural requirements of
the FCRA and litigation trends directed at the sufficiency
of an employer’s background check and application
process.

Beyond these timing, form and content-based chal-
lenges, a recent filing against LinkedIn Corp. demonstrates
efforts to expand the application of the FCRA. There, in
Sweet, et al. v. LinkedIn Corp., the complaint alleged that
the company’s practice of providing “reference reports”
to members that subscribe to LinkedIn’s program for a
fee, brought LinkedIn within the coverage of the FCRA as
a CRA. Specifically, the complaint contended that Linke-
dIn was a consumer reporting agency because LinkedIn
collected and distributed consumer information to third
parties and the reference reports “bear on a consumer’s
character, general reputation, mode of living, or personal
characteristics, and/or other factors listed in 15 U.S.C. §
1681a(d).” Although LinkedIn does not portray itself as
a traditional consumer reporting agency, the plaintiffs
intended to prove otherwise.

According to the complaint, LinkedIn violated the
FCRA because it should have provided FCRA compli-
ant disclosure and followed the reporting obligations
applicable to CRAs. For example, a CRA cannot provide
a consumer report for employment purposes unless the
person obtaining the report certifies that he or she will
comply with § 1681(b) of the FCRA, which outlines the
permissible uses of consumer reports. Additionally, the
CRA is responsible for identifying each prospective user
of the consumer report and verify that the purpose of
the report is valid. Moreover, the plaintiffs alleged that
LinkedIn’s practice necessarily failed to include the safe-
guards established within the FCRA because the veracity
of the information is dependent on LinkedIn members to
accurately provide and update information. According
to the plaintiffs, the lack of safeguards violates § 1681e of
the FCRA because LinkedIn does not follow “reasonable
procedures” to assure the information is accurate before
disclosing the information to paying members.
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LinkedIn moved to dismiss the complaint arguing
that the plaintiffs’ interpretation of the statute was too
broad and, moreover, that it was inconsistent with the
facts. A federal judge agreed and dismissed the com-
plaint. According to the court, these reference searches
could not be considered “consumer reports” under the
law—and LinkedIn was not acting as a CRA—because,
in part, the plaintiffs had voluntarily provided their
information to LinkedIn with the intention of it being
published online. (The FCRA excludes from the definition
of a consumer report a report that contains “informa-
tion solely as to transactions or experiences between the
consumer and the person making the report.”) Further,
the allegations suggested that LinkedIn “gathers the in-
formation about the employment histories of the subjects
of the Reference Searches not to make consumer reports
but to ‘carry out consumers’ information-sharing objec-
tives.”” This may not be the end of the matter, however,
as the court granted the plaintiffs the opportunity to file
an amended complaint.

The LinkedIn case should nevertheless serve as a
warning of the growing threat of FCRA litigation and the
likelihood of further creative challenges from the plain-
tiffs” bar. At the same time, this case should serve as a re-
minder to employers of a fact that is already well-known:
The broad wording of the statute pertains to “any writ-
ten, oral or other communication of any information by
a consumer reporting agency...” and the equally expansive
(and potentially growing) definition of a CRA can apply
in numerous situations that extend beyond the traditional
notion of a consumer reporting agency. When dealing
with a CRA, the FCRA requires that employers obtain the
appropriate employee authorization, disclose the appli-
cant’s rights, and follow the required procedure before
and after taken an adverse employment action based on
the findings of a consumer report.

Employers will need to continue to be wary when
retaining services to conduct background inquiries,
including, perhaps, services like those challenged in the
LinkedIn case. As the courts continue to develop the law
in the area of consumer reports, it is important to confer
with legal representation to ensure compliance

Litigating FCRA Cases Can Be Expensive

It is no secret that in 2015, the cost of defending litiga-
tion is of paramount concern for in-house counsel. The

litigation trend in FCRA cases reveals that FCRA claims
carry the threat of significant verdicts and often result

in costly settlements. For example, in many of the class
actions discussed above, the plaintiffs sought statutory
damages between $100-$1,000 for each class member,
punitive damages, and attorney’s fees. Those damages
can add up. As noted above concerning the Pizza Hut
case, the alleged violations can be multiplied to cover all
applicants across geographic regions during extended
time-periods.

The sticker prices on several recently settled cases
should help drive this point home:

® Goode et al. v. LexisNexis Risk & Information Analyt-
ics Group, Case No 2:11-cv-02950, (E.D. Pa. 2014).
(settled for $2.38 million).

e Singleton v. Domino’s Pizza, No. DKC 11-1823 (D.
Md. 2012) (settled in 2014 for $2.5 million).

e Marcum v. Dolgencorp., Inc. (Dollar General) 3:12-
cv-00108 (E.D. Va. 2012) (settled in 2014 for $4.08
million).

e Ellis v. Swift Transportation Co. of Arizona, 3:13-
cv-00473 (E.D. Va. 2013) (settled in 2014 for $4.4
million).

e Knights v. Publix Super Mkts., Inc., No. 3:14-cv-0072
(M.D. Tenn. 2014) (settled in 2014 for $6.8 million).

The FCRA and the Growing Trend of FCRA
Litigation Should Be on Your Radar

The spate of recent case filings emphasizes the impor-
tance of thoughtfully considering the benefits and risks of
performing background checks and, if doing so, ensuring
that such background checks are fully compliant with the
FCRA as well as any applicable state-specific mini-FCRA.
With a careful consideration of the FCRA’s requirements,
employers can take steps to appropriately conduct back-
ground checks and can avoid facing costly class actions.

Ian Gabriel Nanos is an Associate and Maxine Ad-
ams is a Law Clerk in Epstein Becker Green’s Labor and
Employment practice in the firm’s New York office. Mr.
Nanos can be reached at INanos@ebglaw.com and Ms.
Adams can be reached at MAdams@ebglaw.com.
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ACA Pay-or-Play Penalties Increase Stakes for
Independent Contractor Misclassification

By Katharine Parker

It is no secret that traditional work models have
changed. The workforce is more fluid than ever before.
The nation’s contingent workforce, comprised of inde-
pendent contractors, consultants, temporary workers and
freelancers, has increased exponentially. Recent studies
indicate that nearly a third of the U.S. workforce is com-
prised of independent contractors.!

Use of contingent workers offers businesses flexibil-
ity to quickly adjust to changing operational needs and
volumes of work, access to expertise that may be lack-
ing within their regular workforce, and potentially cost
savings in terms of lower tax, benefits and administrative
expenses. However, the increasing risks of misclassifying
workers as independent contractors require businesses
to more heavily scrutinize processes for engaging contin-
gent workers.

Employers have long faced exposure under federal
and state wage laws and tax laws in connection with
misclassification. However, new laws, most notably the
Affordable Care Act (“ACA”), dramatically increase the
monetary penalties that could be imposed on a business
for misclassifying just a handful of workers as indepen-
dent contractors. Whereas in the past employers could
exclude categories of workers from a health care plan
so long as the exclusion was not discriminatory and
substantially mitigate the risk of misclassification with
respect to health benefits, new ACA mandates have elimi-
nated this option.?

Additionally, Federal and state department of labor
scrutiny of independent contractor arrangements has
continued to increase. Over the last few years, the U.S.
Department of Labor (“DOL”) has signed agreements to
reduce the misclassification of employees as independent
contractors with 19 states, including Alabama, Califor-
nia, Colorado, Connecticut, Florida, Hawaii, Illinois,
Iowa, Louisiana, Maryland, Massachusetts, Minnesota,
Missouri, Montana, New Hampshire, New York, Utah,
Washington, and Wisconsin.? Last year alone, the DOL
awarded $10.2 million in grants to 19 states, including
New York, to improve worker misclassification detec-
tion and enforcement initiatives in the states” unem-
ployment insurance programs.* Increased enforcement
efforts have led to significant recoveries for workers as
well as government coffers. New York Governor Andrew
Cuomo recently announced that recoveries from wage
cases resolved in 2014 by the Division of Labor Standards
amounted to $30.2 million disbursed to 27,000 workers.?

Employee or Independent Contractor?

Most employers do not set out to misclassify a worker.
Yet, misclassifications can occur because there is no single
test for determining whether a worker is an employee,
and due to the nature of the test themselves, it is some-
times difficult to arrive at a clear answer. State unemploy-
ment and workers’ compensation laws tend to be the
strictest in terms of allowing an independent contractor
designation, whereas other laws are more lenient and look
to a business’s right to control a worker. The common law
“right to control” test® applies when considering employ-
ee status under Title VII, the ADA, the ADEA, and ERISA.
The broader “economic realities” test” applies when con-
sidering employee status under the FLSA and the FMLA.
Under other laws, a “hybrid” test to determine a worker’s
classification may be applied.® Though these tests con-
sider different factors and produce varying results, an
employer’s control over the method and means of work
is always a key consideration in determining employee
status. Other factors common to the tests include:

* Whether the work is part of the regular business of
the hiring party;

¢ The skills required to perform the work;

¢ The source of the instrumentalities and tools used to
complete the work;

® The method of payment; and
¢ The duration of the working relationship.

Of course, due to the complexities of applying differ-
ent tests, and the risks associated with treating a worker
as an employee for some purposes and an independent
contractor for other purposes, many companies elect to
apply a stricter test when deciding whether to engage
someone as an independent contractor.

The ACA regulations make clear that the common
law “right to control” test determines who is an employee
for purposes of the ACA. However, because the test is a
multi-factor one, companies must be careful in their ap-
plication of the test and mindful of other tests as well to
avoid exposing themselves to ACA penalties, as discussed
below.

The ACA and the Pay-or-Play Penalties

The ACA requires employers with 100 or more “full-
time equivalent” (“FTE”) employees to offer insurance
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coverage to at least 70% of their full-time workers (those
working 30 or more hours a week) and their children
under age 26, starting in 2015, and 95% by 2016. Employ-
ers with between 50 and 99 FTEs have until 2016 to start
offering insurance to their full-time employees if there is
no reduction in the workforce during 2014 and no mate-
rial change in benefits.?

If an employer fails to offer “minimum essential cov-
erage” to at least 95% of its full-time employees (70% in
2015) and their dependents and any full-time employee
receives a subsidy to purchase health coverage through
an ACA exchange, then the employer is subject to the “A
Penalty,” which is $2,000 per year for each of the em-
ployer’s full-time employees (including those that were
offered coverage), excluding the first 30 employees (80
employees in 2015).1°

Even if an employer offers minimum essential cov-
erage to its employees, it may still be liable for the “B
Penalty” if the coverage it offers is either “unaffordable
or it does not provide “minimum value,”!? and a full-
time employee obtains subsidized coverage on an ACA
exchange. The “B Penalty” is $3,000 for each full-time
employee who receives subsidized health coverage on an
exchange. Thus, unlike the “A Penalty,” which is assessed
based on the total number of full-time employees work-
ing in a particular EIN, the “B Penalty” imposes liability
on employers based only on the number of full-time
employees who actually obtain subsidized coverage on
an exchange.

711

Misclassification: An Example

Misclassifying workers as independent contractors
and failing to provide them with “minimum essential
coverage” (the “A Penalty”) can have a detrimental effect
on companies. For example, a company with 1,000 full-
time employees and 55 independent contractors offers
affordable coverage to its 1,000 full-time employees, but
not to its 55 independent contractors. After a three-year
audit, the IRS deems the 55 independent contractors to
be common law employees, who should have been of-
fered health coverage. Assuming at least one full-time
independent contractor receives subsidized coverage on
an exchange, the penalty assessed is $6,150,000 (1,055
employees—30 employees in 2016 x $2,000 x 3 years =
$6,150,000). In addition to this penalty, the employer
would still have paid for the coverage it offered to its
1,000 full-time employees during the three-year time
period. Moreover, the employer could also be liable for
back wages and unemployment insurance premiums. In
contrast, the “B Penalty,” which applies when an employ-
er fails to offer affordable, “minimum value” coverage to
its full-time employees, exposes the employer to signifi-
cantly less liability. For example, a company with 1,000
full-time employees and 50 independent contractors of-
fers affordable coverage to its 1,000 full-time employees,

but not to its 50 independent contractors. In this example,
the employer is not subject to the “A Penalty” because it
offers coverage to more than 95% of its employees (1,050
x 95% = 998). If all of the independent contractors receive
subsidized coverage through an exchange, then the “B
Penalty” is $150,000 for each year the employer violates
the ACA (50 x $3,000 = $150,000).

King v. Burwell and the Future of Pay-or-Play

In King v. Burwell, now pending before the U.S.
Supreme Court, the Court will determine whether health
insurance subsidies are available to individuals purchas-
ing insurance through the federal exchange, rather than
through the state exchanges.'® The outcome will deter-
mine whether the A or B Penalties can be assessed in the
34 states where federal exchanges operate. Pursuant to
the ACA, states are required to create “exchanges”—i.e.,
marketplaces—for their residents to purchase health in-
surance. These exchanges are intended to provide health
coverage for individuals who cannot obtain insurance
through their employers or who cannot qualify for Medi-
care or Medicaid. According to the ACA, if a state refuses
to create an exchange, as 34 states have,* then the federal
government will provide the exchange.

The ACA provides a tax credit for individuals who
need financial assistance to purchase health insurance
on the exchanges. The Obama Administration has stated
that the tax credits are available for purchases under
both state exchanges and the Federal exchange. To date,
approximately 5.4 million individuals have purchased
health insurance through the federal exchange and nearly
90% of them have received a subsidy.'® Notably, many
of these individuals could not afford health insurance
without the subsidy.

The challengers in King argue that the subsidies are
only available to individuals who purchase health insur-
ance on state exchanges. Specifically, the ACA establishes
a formula for determining the tax credits, which applies
to insurance that is purchased through an exchange
“established by the State.”1® Because the formula does not
mention the Federal exchange, the challengers argue that
the tax credit is available only to individuals who pur-
chase health insurance through the state exchanges.

Significantly, without the subsidy, many individu-
als will not be subject to the individual mandate to buy
health insurance. Further, because the pay-or-play
penalties only penalize employers if at least one full-time
employee obtains subsidized coverage on an exchange,
King could have an enormous impact on employers in
states that have not established an exchange. Namely,
if employees in these states do not obtain subsidies to
purchase coverage on state exchanges (because there is no
state exchange), based on the plain language of the ACA,
employers are not subject to the pay-or-play penalties.
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Thus, the outcome in King v. Burwell will be impor-
tant for many businesses in determining exposure due to
misclassification of workers.

Takeaway and Best Practices

The key to reducing the risk of incurring the ACA’s
penalties (and all of the other liabilities that come along
with misclassification) is to properly classify workers by
having appropriate processes in place at the time of their
engagement. Businesses should consider centralizing
decision-making regarding engagement of contractors
to ensure consistent and proper application of the rules.
They should also consider training or re-training indi-
viduals responsible for making decisions about classifi-
cation to ensure they are up to date on developing legal
standards. Finally, employers should review their inde-
pendent contractor agreements and guidelines to ensure
they do not contain provisions that indicate a worker is
subject to the control of the company rather than simply
a vendor in businesses for himself/herself.
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Assessing the Financial Impact of the Misappropriation of

Trade Secrets
By Glenn C. Sheets

This article begins with the understanding that the
company has reviewed and adequately protected its
proprietary and confidential trade secrets by limiting their
access to certain employees. These same employees have
signed employment agreements written to protect the
company from the unauthorized use of the protected infor-
mation. However, should any of these employees violate
the provisions of such agreements, the company will likely
realize a significant financial impact to its business. The
same is true for agreements with third parties that restrict
their disclosure and the use of proprietary and confidential
trade secrets.

Once confronted with the knowledge that the compa-
ny’s trade secrets may have been misappropriated, counsel
will often need to offer assistance when assessing the
magnitude of the actual or potential financial impact to the
business. Once the magnitude of the impact is understood,
counsel will be well-prepared to recommend the appro-
priate course of action to minimize and recover damages
sustained from the theft of the company’s trade secrets.

Potential Damage Recoveries

The Uniform Trade Secrets Act recognizes that a trade
secret “...derives independent economic value, actual or
potential, from not being generally known to, and not
being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure
or use...”! In addition to injunctive relief, federal and state
case law generally allow the owner of the trade secret to
recover the damage it has sustained or to receive the eco-
nomic benefit realized by the party who misappropriated
or inappropriately received the trade secrets.

Assessing Damages to the Owner of the Trade
Secret

To assess the magnitude of damages resulting from the
misappropriation of a company’s trade secret, it is helpful
to have an understanding of the various ways in which
a company may be impacted. Once the type and magni-
tude of damage is identified, the company must be able to
prove the fact of these damages, as well as how they are
causally connected to the actions of the party inappropri-
ately utilizing the trade secret.

On its most basic level, a company may realize lost
revenue (sales) and/or increased costs (expenses) resulting
from another party exploiting the company’s trade secret.
When combined, the net impact results in lost incremental
profits, both actually sustained in the past and reasonably
expected in the future. Generally the damage is measured

at its net present value on a specific date, which is the result
of applying a reasonable rate of return for being deprived
the economic benefit of realizing those lost profits over the
relevant time period.

When making inquiries of your client, it is important to
consider the financial impact on an incremental basis. That
is, for the lost sales, what specific costs would be expended
to have produced the products or services (“units”) that
were diverted? There can be significant differences (either
higher or lower) between a company’s average costs to
produce all units sold before the misappropriation when
compared to the actual cost to produce just the units lost.
Hence, a company’s average profit margin on all units
sold before the loss of its trade secret may be a misleading
measure of the actual profit margin on those units lost once
“the secret’s out.” As an example, certain fixed costs are
allocated to all units produced regardless of the volume
sold, e.g., rent, depreciation, salaried personnel, allocated
general and administrative costs, etc. These costs may not
be incrementally incurred to produce the units lost. Con-
versely, perhaps a new piece of equipment, higher material
costs, or a more expensive labor classification would have
been required to produce the lost units.

The following is a brief overview of the different ways
a company may be impacted when another party inappro-
priately uses its trade secret.

¢ Loss sales volumes (direct)—diverted sales of either
products or services.

¢ Loss sales volumes (indirect or collateral)—related
products or services lost resulting from the loss of
direct unit sales, e.g., lids sold along with a beverage
container, replacement parts, extended warranty or
service contracts.

* Loss of sales price or price erosion due to the compa-
ny having to lower its prices to maintain or minimize
the loss of units sold.

¢ Additional costs to maintain or minimize the loss of
units sold, e.g., offering complementary products or
services, marketing or advertising costs, and other
costs to remediate the theft of the trade secret.

* Increased borrowing costs or cost of capital to fund
the losses incurred.

* Loss of business opportunities, e.g., the trade secret
allowed for ease of planned entry of ancillary or col-
lateral product or service lines.

* Loss of goodwill or diminution in company value,
e.g., loss of product or service leader status, loss of
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prospective revenue and profit targets, loss of price
premiums or lower cost status.

A derivative of measuring the incremental lost profits
associated with the trade secret involves establishing its
valuation at the time of the misappropriation. Counsel
may initially wish to inquire whether the trade secret has
been considered for sale by the company which may shed
light on its perceived value to an outside party. Inquiries
to the company’s CFO, Controller, or tax personnel may be
helpful if the trade secret has been considered for financial
or tax reporting purposes. If the company has corporate
development personnel, they may be able to give coun-
sel an idea of the magnitude of value based upon similar
transactions observed or their knowledge of the relevant
market for the trade secret. Additionally, a preliminary
consultation with an industry expert or valuation financial
expert may give guidance as to the trade secret’s expected
current value.

Another measure of the financial impact to the com-
pany is the cost to develop and maintain the trade secret.
Generally, this is viewed as establishing a floor for dam-
ages as it is recouping the investment in the asset, but not
necessarily the current value at the time the trade secret
was misappropriated. These costs may be substantiated by
business records (hopefully prepared contemporaneous
to the development and maintenance of the trade secret).
Additionally, the trade secret may have been acquired so
there are business records that establish the price paid or
reasonably allocated to this asset.

Assessing the Economic Benefit Realized by the
Party Who Misappropriated or Inappropriately
Received the Trade Secret

Generally, federal and state case law supports that
the owner of a trade secret may be awarded the economic
benefit realized by the other party for its unauthorized use
of the trade secret to the extent it does not duplicate the
damages determined to the owner as discussed above. It
has been mostly supported by case law that the owner of
the trade secret need only establish the reasonable level
of sales, or value derived by the other party, as the mea-
surement of the amount to be disgorged. It is then the
other party’s burden to prove that the economic benefit
it received was not related to the misappropriated trade
secret and, not at the amount alleged by the owner of the
trade secret. A typical example is that the owner of the
trade secret presents proof of the likely realized sales by
the other party. The other party then must demonstrate
that its profits on those sales were lower than the alleged
sales price and that the sales themselves were not related
to the trade secret in its possession.

It is unlikely that the company’s business people will
have direct knowledge of the other party’s specific means
of exploiting the trade secret, or its actual or expected
incremental profits at the time of the misappropriation. If

at this point injunctive relief was not granted (or granted
in part), counsel may be able to assess the magnitude of
the amount to be disgorged from the other party through
inquires with its business people and outside advisors.
Similar to assessing the economic impact to the company,
the amount determined to be disgorged from the other
party should be measured at its net present value on a
specific date. Below are several points of inquiry that may
be pursued by counsel.

The company’s sales personnel may have information
and insight as to:

* Specific customers lost; cancelled or revised orders;
or reduced sales volumes.

— Loss on new business quotes and bids; no re-
quests for proposals or quotes from known
customers; loss of joint venture or collaborative
partner opportunities.

— Unexplained deviations observed from internally
prepared sales forecast or projections.

— Product or services promoted by the other party
through advertising, trade show promotions, or
industry publications.

— Public information regarding product or service
announcements, presentations, trade show pro-
motion materials or contract bids.

With the possible assistance of the company’s
finance, accounting, or corporate development per-
sonnel, perform a general internet search including
publicly filed financial reporting disclosures made
by the offending party. This information may assist
with determining the other party’s business expecta-
tions; sales volumes and related net income; gross
margin and operating profit percentages on sales;
and capital investments.

* With the assistance of the company’s IT personnel
or an outside computer forensic consultant, review
emails and files on the company’s server or ac-
quired from the hard drives of the suspected parties’
computers who misappropriated the trade secrets.
Besides the value of a “smoking gun” email, many
times valuable financial information may be found
that will give counsel insight to the likely magnitude
of the offending party’s expected economic benefits
to be derived from exploiting the trade secret. Below
are several types of information that may be useful
to counsel.

— Customer lists; product and service pricing infor-
mation; and historical sales information copied or
taken.

— Sales forecast or projections prepared by the of-
fending party.
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— Alternative cost analyses prepared to assess
costs, reductions or costs avoided associated with
the misappropriated trade secret. These analyses
may take the form of “build v. steal” scenarios,
e.g., lower cost of entry or higher market penetra-
tion expected for the business generated from the
misappropriated trade secret.

— Business plans prepared by the offending party
for use to determine the viability of the new ven-
ture, to support application for loans or capital
funding, or used to negotiate new employment
arrangements or ownership in another company.

— Valuations or financial opinions prepared to
support the underlying economic value of the
activities, or new venture associated with the
exploitation of the misappropriated trade secret.

Obtaining this information prior to the commence-
ment of discovery will be very useful for counsel for
purposes of supporting a cease and desist letter or seek-
ing an injunction. By demonstrating to the offending
party that you have information that will likely prove the
reasonable magnitude of the expected economic benefit to
be disgorged, this should put the company in a position to
resolve the situation in its favor without having to disclose
additional information held in confidence by the company.

Reasonable Royalty as an Alternative Damage or
Settlement Remedy

Counsel may be able to assess the potential magnitude
of the economic impact resulting from the misappropria-
tion of the company’s trade secret by gaining an under-
standing of its probable value under a negotiated royalty
agreement. While supported by case law as an appropriate
measure of damages associated with the misappropriation
of a trade secret, a reasonable royalty determination may
also have value to counsel as a possible means to achieve
a negotiated settlement between the parties. To assess the
magnitude of the value of an anticipated royalty arrange-
ment, expected royalties should be measured at their net
present value on a specific date.

The assessment of a reasonable royalty by counsel
may be dependent upon the company’s history negotiat-
ing royalties for other products or services. Absent com-
parable royalty information within the company, counsel
may need to consult with an industry or financial expert
to perform a preliminary assessment of a likely royalty
structure and a reasonable range of royalty rates. Although
there may be a “rule of thumb” estimate for a reasonable
range of royalty rates for similar products or services,
experience has shown that the rate may be very sensitive
to the multitude of factors associated with the parties and
the products or services under consideration. Some of
these factors will consider whether the sales subject to the
royalty are to be made exclusively by the offending party
and also inclusive of collateral products or services.

Financial experts who assess reasonable royalty rates
often utilize the factors contained in the Georgia-Pacific
case.? These factors are a helpful guide for counsel to make
the necessary internal inquires to gather information for
the assessment or to provide to a consulting expert.

Conclusion

Confronted with the possible misappropriation of a
company’s trade secret, counsel should work with their cli-
ent and outside experts to make an early assessment of the
magnitude of the economic impact to the company, as well
as the estimated benefit the offending party may likely
realize from exploiting the trade secret for its benefit. With
a good understanding of the significance of the potential
damages available to be recovered, counsel will be in a
good position to recommend the appropriate course of
action to pursue. Preliminary inquiries to the company’s
business people need not be time-consuming, nor should
consulting with an outside expert be expensive, to assess
the relative magnitude of damages to be recovered or the
present value of a negotiated royalty agreement.

While this article postures this discussion from the po-
sition of counsel at the company owning the trade secret,
the same approach should be considered by counsel for the
party defending a possible action for its alleged misap-
propriation or inappropriate receipt of a company’s trade
secret. Either way, the assessment of the magnitude and
likely composition of the alleged economic impact to each
party is a worthwhile investment of time and resources to
all parties involved.

Endnotes
1. Uniformed Trade Secrets Act with 1985 Amendments, § 1(4).

2. Georgia-Pacific Corp. v. United States Plywood Corp., 318 F. Supp. 1116,
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Colleen Sorrell Welker, Esq.

Executive Director, Employment Counsel,
Nomura Holding America Inc.

Ms. Welker was raised in the Syracuse, NY area. She
graduated from Cornell University’s School of Industrial
and Labor Relations. She then attended Fordham Uni-
versity School of Law where she was a member of the
Moot Court Board and the Environmental Law Journal. She
worked as a paralegal before and during her law school
career.

Ms. Welker started her legal career at Holland &
Knight LLP. After working as an Associate in the Labor
& Employment and Litigation groups, Ms. Welker was
able to take advantage of an opportunity to join Nomura
Securities as in-house counsel. Today, Ms. Welker is
Executive Director, Employment Counsel, Americas, at
Nomura Holding America Inc.

Ms. Welker was kind enough to provide insight
about her journey and experience as in-house counsel.

If you could do one thing differently along your
career path, what would it be?

“Maybe I should have made the move to go in-house
earlier.” While understanding that a certain level of ex-
perience is needed before making a transition from a law
firm to in-house counsel, Ms. Welker wished that she had
more “aggressively positioned” herself to explore those
options along the way. She believes in the advice that she
received as a first year associate—you are in charge of
your own career—and agrees you must be proactive in
seeking out opportunities to expand your knowledge in
your profession.

Ms. Welker acknowledges her experiences have pro-
vided her with a better frame of reference, and appreci-
ates that every situation is different because each builds
your experience in a unique way that ultimately aids
your overall professional growth.

If you could give a suggestion to someone
looking to break into the in-house market, what
would it be?

“Network. Networking is key!” Ms. Welker advises
that young attorneys and law students take advantage

of networking opportunities, especially those that are
in-person. She recognizes that these opportunities can be
awkward and that building relationships can take work,
but maintains how worthwhile they are. It was network-
ing with alumni from her undergraduate school that
connected Ms. Welker to her current position as in-house
counsel.

What is your favorite part about being in-house
counsel?

As in-house counsel, “you are not being brought in
only after a legal incident has already occurred.” Instead,
Ms. Welker states that many times in-house counsel are
able to be involved right away and provide counsel to
“prevent an incident from becoming a legal issue.” In-
house counsel’s clients are colleagues with whom they
work and support on a daily basis. They understand
their clients’ goals, concerns and “know the players in the
game.” Ms. Welker appreciates this dynamic because she
is able to work with people across different teams, regions
and divisions, allowing her to identify the best solutions
to offer her client when advising on preventing or resolv-
ing any issues.

What is the one thing that most surprised you
about the role of an in-house counsel?

Ms. Welker was most surprised about the additional
corporate and managerial aspects that must be considered
in performing the job in-house. In conducting legal risk
assessments, she works to consider the perspective of each
group impacted by any business decision. Her job not
only entails providing technical legal advice and inter-
pretation of the applicable laws in any given situation,
but also counsel on how to deliver a legal message that is
practical, effective, and fair.

When Ms. Welker worked at a law firm, her job was
to research the law and inform clients as to how it applies
to their situation. Clients were counseled, arguments were
vetted and briefs were written. Now, as in-house counsel,
she is made aware of issues as they are taking place, and
looks to provide concurrent advice that is both legally
sound and practically applied. She has the responsibility
of keeping up with the law and using it to offer advice as
situations may arise. It is an ever-changing role.
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Bonnie A. Tucker, Esq.

Vice President & Assistant General Counsel,
JPMorgan Chase Bank, N.A.

Ms. Tucker was raised in New York City where she
attended the Bronx High School of Science. She complet-
ed her undergraduate degree in psychology at George
Washington University. She received her J.D. from Hofs-
tra University School of Law where she was a member of
the Hofstra Labor & Employment Law Journal. Ms. Tucker
started her practice at a mid-size insurance defense firm
in Manhattan where she gained much litigation experi-
ence. She then moved to a smaller firm handling general
commercial litigation and bankruptcy work. Ms. Tucker
later practiced in that area at a boutique firm. In 2011, she
joined JPMorgan as a Litigation Consultant. Today, Ms.
Tucker is a Vice President and Assistant General Counsel
for JPMorgan Chase Bank.

If you could do one thing differently along your
career path, what would it be?

I would have been “more open to things that didn’t
necessarily fit the path that I was seeking.” In law school,
Ms. Tucker knew that she wanted to be a litigator. Ac-
cordingly, she sought opportunities that would keep her
on “the litigation path.” She feels that she could have
“taken a broader look at opportunities” to gain experi-
ence outside of litigation.

If you could give a suggestion to someone
looking to break into the in-house market, what
would it be?

Ms. Tucker shared that anyone looking to break into
in-house should first gain a very well-rounded back-
ground. In-house litigation counsel provide litigation

support and also handle business matters. You need to
have a “global perspective” and take a “holistic ap-
proach” to know how certain decisions will impact a
business on the whole. For this, seeking a varied back-
ground is beneficial.

What is your favorite part about being in-house
counsel?

“The relationship you get to build with your cli-
ent.” Ms. Tucker appreciates that she has one client that
she can help “in more than just a litigation sense.” She
may see some of the same issues, but she likes “getting
into the weeds” of those issues and seeing her advice
implemented.

What is the one thing that most surprised you
about the role of an in-house counsel?

Ms. Tucker was surprised to encounter more than
just legal issues. She has been involved in project man-
agement, process improvements, and even technology
enhancements at JPMorgan.

Ms. Tucker’s advice to young attorneys and law
students is to be open to different opportunities. If an op-
portunity “sounds interesting, take it!”

Theses interviews were conducted by Upnit Bhatti, a third-
year law student at Syracuse University College of Law. She
is the Managing Editor of the Syracuse Law Review. She is
also a member of the Moot Court Honor Society and American
Bar Association National Appellate Advocacy Team. Upnit
enjoys playing the Indian drums and volunteering in the local
Syracuse community. She will be joining Bond, Schoeneck &
King in its Syracuse office after graduation and will serve as a
law clerk for Chief Judge Theodore McKee of the Third Circuit
United States Court of Appeals.

-

The Corporate Counsel Section Cordially Invites You to Attend the

2015 Member Appreciation Event
Tuesday, June 16, 2015

6:00 p.m. to 9:00 p.m.

Upstairs at the Kimberly Hotel Penthouse ¢ 145 East 50th Street ¢ New York, NY 10022

Come enjoy the tasty food and drinks along with a breathtaking view
of the Manhattan skyline from the rooftop lounge

RSVP to trothaupt@nysba.org or (518) 487-5669
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Employment Investigations by Independent Investigators:
Priorities, Privileges and Protocol

By Christopher A. D'Angelo and Alfred G. Feliu

The complaint comes in. The allegations are serious,
the odor of potential litigation is strong. An investigation is
clearly warranted. Who is the organization going to ask to
conduct the investigation? A human resources representa-
tive, in-house counsel, regular outside counsel, or a fully
independent investigator?

Increasingly, employers are opting for the independent
investigator—one without any affiliation with the organi-
zation. The reasons are many, and sound.

An independent investigator, unburdened by any his-
tory with the organization or any connection to this partic-
ular dispute, is well situated to provide a fresh, less inces-
tuous, and unbiased perspective. The final result therefore
is likely to be more clear-sighted and honest. An inde-
pendent investigator will also more likely carry enhanced
credibility with the complainant (and that person’s counsel
if one has been retained), a government agency, arbitrator,
judge, and jury should legal proceedings ensue. On a more
practical level, if the investigator is a lawyer (and generally
that is the case), the organization’s regular counsel will not
be conflicted out of representing it, as would likely be the
case if counsel conducted the investigation, should a legal
action be subsequently filed. Also, the prospect for applica-
tion of privilege to the investigation would be improved.

What follows are some key considerations for in-house
counsel in retaining an independent investigator and man-
aging the investigation process itself, as well tips for boost-
ing the likelihood that the investigation will be a successful
one.

Selecting the Investigator

The investigator selected should be one best suited to
the particular dispute at hand and the nature of the issues
raised. One size does not fit all. If the risk of litigation is
real, that would argue for a lawyer-investigator, and one
with some litigation experience. If public relations are a
concern, the investigator’s reputation and credibility in the
marketplace may trump his or her experience as an investi-
gator. If the claim is sex-based, some argue that the gender
of the investigator should be considered. And, of course,
the reputation and independence of the investigator and
his or her standing in the community and anticipated cred-
ibility with government officials, arbitrators, judges, and
juries, is of utmost importance. Time availability is also
key—there is no point in retaining someone whose sched-
ule will not allow for him or her to conduct and complete
the investigation in a timely fashion.

How do you find an investigator well-suited to your
matter? The best sources for potential investigator candi-

dates are outside counsel, who often have occasion to retain
investigators for their clients, and other in-house counsel.
While credentials are important, more valuable are recom-
mendations from users of the investigator’s services. Do
not be afraid to ask investigator candidates for the names of
counsel with whom they have recently worked.

Terms of Engagement

Once the investigator is selected, the terms of the en-
gagement must be memorialized. Most investigators have
standard agreements. Those agreements generally reflect
that the investigator is retained as an independent contrac-
tor and will provide for indemnification for their services.
Most investigators work on an hourly basis and require that
their expenses be reimbursed. If travel is required, payment
for travel time, if any and on what terms, should be made
clear.

It is also important to confirm that the investigation is
to be conducted on a confidential basis. Return of investiga-
tory materials at the conclusion of the investigation should
also be addressed. A representation that the investigation
will be conducted on an expeditious basis is standard; the
setting of deadlines is generally not standard as the identity
and availability of witnesses before the investigation com-
mences is generally not known.

Scope of Investigation

One of the key decisions to be made in any investiga-
tion is as to its scope. John, an African-American in the
Marketing Department, alleges that his boss discriminated
against him and that the atmosphere in the office is hostile
towards employees of color. The first issue to be decided is
the scope of the investigation. Is it limited to John’s claims
against his supervisor? Will it encompass the broader hos-
tile environment claim? Are company policies and controls
implicated and should they be put to the test? Whatever the
decision is, it must be made prior to the commencement of
the investigation and the scope of the investigation must be
clearly delineated at that time.

One common and often effective approach is to conduct
the investigation in “stages.” For example, a preliminary
inquiry may be made by the investigator to determine, in
effect, what the real issues are and whether they are worthy
of being pursued further. The investigator may then report
back to management, which then determines what the in-
vestigator’s mandate will be going forward. Staging comes
in many varieties. For example, the investigator may be di-
rected to explore individual issues first, for example John’s
discrimination claim, and structural concerns thereafter.
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The role that the organization wants the investigator
to play must also be delineated. Is the investigator only
collecting facts? Is he or she finding facts and making cred-
ibility determinations? Is the investigator being asked to
determine whether the facts found constitute a violation
of the organization’s policies or applicable law? Finally,
is the organization asking the investigator to recommend
remedies to any ills uncovered? These mandates are quite
different and must be made clear to the investigator at the
time of retention.

Point of Contact for Investigator

The investigator will generally need two points of con-
tact—one logistical and one substantive.

The investigator, being an outsider, will need a desig-
nated “chaperone” who will assist in the gathering of in-
formation and documents, scheduling interviews, securing
interview rooms, and addressing practical and logistical is-
sues, large and small. Where that person is in the organiza-
tion’s hierarchy will depend on such factors as the nature
and sensitivity of the dispute at hand. Generally, a lower
level human resources professional will suffice. However,
if the issue is a claim of sexual harassment involving the
CEQO, the universe of appropriate persons to serve the lo-
gistical role will be severely limited.

On the substantive side, there will likely be several de-
cision points along the way. It would be best to have some-
one with authority designated to interface with the investi-
gator as issues arise. Take, for example, the situation where
a new issue, unrelated or only tangentially related to the
underlying issues, arises. The decision must be made by
the organization as to whether that issue is to be addressed
in this investigation, at a later time, or not at all. In addi-
tion, the investigator will generally benefit from having
available to him or her someone with institutional knowl-
edge who can add some efficiency to the process. For ex-
ample, it would greatly aid the investigator who is in need
of certain information to be able to consult with someone
who can guide him or her as to how best to obtain it. (“Joe
and Sally both could help, but Joe is disorganized and un-
focused, so let me put you in touch with Sally...”).

Confidentiality of Process—Legal and Practical
Issues

During the course of an investigation it is tempting to
promise confidentiality to witnesses, as a means to encour-
age candor and detail. Complete and absolute confidential-

ity is never an attainable goal, however, for several reasons.

First, even if the complainant or accused is not revealed by
name, it is often not difficult for witnesses to deduce their
identity either by the nature of the questions asked, or the
information sought. In addition, human nature being what
it is, the “rumor mill” or “grapevine” is bound to start
churning when such an investigation is being conducted.
Hence, the better practice is to encourage confidentiality,

and state that it will be provided to the extent possible un-
der the circumstances.

A promise of absolute confidentiality, or instructions
to witnesses to maintain confidentiality under penalty of
discipline, has run into some unexpected legal hurdles
over the past few years. Indeed, it has been subject to the
scrutiny of an unlikely source, the National Labor Relations
Board (“NLRB”). Recent rulings by the NLRB indicate that
it will be considered an unfair labor practice for employers
to instruct employees not to speak about internal investiga-
tions if interviewed, or to refrain from soliciting support
from other employees in support of a claim that has been
made, or discipline an employee for violating such an in-
struction. NLRB Advice Memorandum, 30-CA-089350 (Janu-
ary 29, 2013); Banner Health Systems, No. 28 CA-123438
(July 30, 2012). This analysis can be applied in both the
union and non-union setting. The NLRB has reasoned that
such direction from the employer, or the imposition of dis-
cipline, violates the employee’s right to engage in conduct
“for the mutual aid or protection” of the workforce. The
issue is still working its way through the NLRB and the
courts, however, and has been met with much criticism
from employers and their representatives. Hence, it is too
early to tell whether these initial rulings will gain any sig-
nificant legal traction.

Gathering and Sources of Information

Again, there is no “one size fits all” approach to de-
termine the scope of discovery. Some organizations and
investigators may be tempted to search under every rock
and behind every nook and cranny to gather information
relating to the investigation. Others may prefer to narrow
or limit the information and data obtained to the minimum
possible. The nature and scope of the allegations must
govern the gathering and sources of information to be
employed. The investigator will want to identify the key
sources of information and documents that are unequivo-
cally relevant to the investigation, and build from there,
to identifying witnesses and documents that may be more
broadly relevant. As stated above, there will be many deci-
sion points during the investigation, so an initially narrow
but thorough investigation can always be expanded, if
warranted.

In general, the personnel files of the complainant and
the accused are typically reviewed by the investigator. If
the complainant has made similar complaints in the past,
or there have been other complaints against the accused,
that information should be gathered as well.

But identifying witnesses or potential witnesses is
usually the easy part. We live now in the information age,
where information exists electronically and is maintained
in many different forms and environments. This fact can be
both a blessing and a curse when conducting an investiga-
tion, as the sources of potentially relevant information are
varied and not always obvious. Again, the investigator will
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be guided by the nature of the allegations. For example, in
a harassment case, do the allegations indicate that social
media or e-mail was used as a means to harass the com-
plaining party? If so, those communications should be re-
viewed even before the interviews begin. Even if there are
no claims that electronic communications are at issue, the
investigator may choose to look to email or social media
for information concerning the claim for context as to the
nature of the relationship between the disputants.

Investigation strategies decided upon at the beginning
of the investigation, however, should not be deemed im-
mutable. The strategy and sourcing of relevant informa-
tion can and should be flexible, and altered depending
upon the information learned during the course of the
investigation. Thus, if information arises during the in-
vestigation suggesting the existence of relevant electronic
data, the investigator is likely to pursue it. The same holds
true for witnesses. That is, the investigator may choose to
interview individuals not identified at the beginning of
the investigation as possible witnesses if the information
gathered indicates that they have, or may have, relevant
information.

Selecting Witnesses

Speaking of witnesses, the employer should be pre-
pared to assist the investigator in determining the identity
of the proper witnesses for the investigation. There can
sometimes be tension between the employer, which may
want to limit the disruption to its workforce by limiting
the number of interviews conducted, and the independent
investigator, whose goal it is to gather as much informa-
tion as possible in order to conduct a thorough investiga-
tion. Even if such tension exists, it should not present an
insurmountable obstacle to conducting an appropriate
investigation.

Consider, for example, a sexual harassment complaint
which specifies the operational unit, times, dates and
locations of the relevant events; this complaint will itself
suggest who the potential witnesses are, even if witnesses
themselves are not specifically identified. Those names can
be given to the investigator in advance. A complaint that
lacks such specificity often requires a more in-depth inter-
view with the complaining party before witnesses other
than the most obvious can be identified. In either case,
once the likely or potential witnesses are identified, the
investigator will determine who will be interviewed, and
in what order. To the extent the list of potential witnesses
is larger than anticipated, the investigator, of course, can
at the very least reassess the list, and the necessity of inter-
viewing each witness, as the investigation progresses.

Representation of Witnesses

A question that often arises during the course of an
investigation is the right of a witness to have “representa-
tion” during the course of an interview. The issue is often

raised by the complainant and accused, but from time to
time fact witnesses also seek or desire to be accompanied
by an attorney or other representative as well.

Many organizations reflexively object to the presence
of an attorney or other outside representative during the
course of an interview. The rationale is that the company is
conducting an internal investigation that should be free of
outside influence and potential disruption.

It has been our experience that the presence of a repre-
sentative is not nearly as disruptive or negative as often an-
ticipated, provided certain conditions are met. If the request
for representation is from a complainant or the accused, it
is generally advisable to allow the representative to be pres-
ent during the interview, provided that the representative’s
involvement is limited to listening to the questions and
answers, and not interrupting unless necessary to preserve
the witness’s legal rights. The investigation is the employ-
er’s and not the representative’s to conduct.

If the employer happens to be unionized, a different set
of rules applies. Any union member being interviewed who
reasonably believes that discipline is possible is entitled
to have a union representative present without any condi-
tions attached, pursuant to a 1975 Supreme Court decision,
NLRB v. Weingarten, 420 U.S. 251 (1975). Known as Weingar-
ten rights, the NLRB and courts have gone back and forth
over the years as to whether Weingarten rights apply to
non-union workers. Currently, the answer is “no,” but that
could change.

Attorney-Client and Work Product Privileges

Many organizations that hire an attorney to investigate
a claim assume that the investigator’s communications
with it are protected by the attorney-client privilege, and/
or the attorney work product privilege. This is not necessar-
ily the case. Indeed, many courts that have confronted the
issue have ruled that the communications of independent
investigators with the employer are not privileged, because
the attorney was not hired to provide legal advice. Cer-
tainly, when the employer seeks to use the investigation as
a shield against liability in a lawsuit connected to the claims
that prompted the investigation, any privilege that may
have existed will likely be deemed to have been waived.

If maintaining the existence of either the attorney-client
or work product privilege is an important goal for the
organization, it is best that the independent investigator
report directly to outside counsel. Under these circum-
stances, there is a better argument that the investigator’s
communications with outside counsel are protected by the
work product privilege, and outside counsel’s communica-
tions with the company are protected by the attorney-client
privilege. Even under these circumstances, however, if the
findings and conclusions of the investigation are used as a
defense in a subsequent litigation, the privilege will most
likely be lost, in whole or in part.
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Memorializing Witness Interviews

What kind of “record” should the investigator make?
The investigator’s role is short-term, but his or her findings
may have long-term implications. How is the investiga-
tor’s work to be memorialized? In particular, how are wit-
ness accounts to be preserved?

We do not favor an obvious choice, tape recording in-
terviews, as it tends to inhibit free discussion and may be
viewed as intimidating by witnesses. That leaves two basic
approaches. First, the investigator may draft memoranda
to the file summarizing witness accounts. Alternatively,
investigators may prepare draft statements and provide
them to witnesses to review, revise, and execute. The lat-
ter approach locks in the witnesses” accounts and provides
comfort to witnesses that their information has been ac-
curately reported to management. It also, however, may
serve to delay the proceedings by adding a step to the pro-
cess and may compromise the confidentiality of the inves-
tigation as draft statements may make their way into circu-
lation. The former approach is more efficient but leaves the
investigator’s work subject to later challenge as a result of
varying recollections or after-the-fact rewriting of history.
(“Inever told the investigator that!”).

Form and Substance of Report

A related question is what form should the final re-
port take—oral, a summary written report, OR a detailed
written report? In making that determination, the risk that
the report may not be privileged and therefore may be
discoverable is a consideration. To whom the final report
is directed and who is provided access to it must also be
determined, with confidentiality and potential privilege
concerns in mind.

Another practical question is whether exhibits, includ-
ing witness memoranda and witness statements, should
be attached to the report. One concern that is often over-
looked is the possibility of a retaliation claim brought later
by a witness who alleges that he or she was punished for
cooperating with the investigation. That risk would be
minimized if the witnesses” individual accounts are not
disclosed by the investigator but are rather subsumed in
the larger tapestry of the report. Of course, if the issue is a
“he said/she said” scenario, that it not possible. However,
where the issues are more systemic or atmospheric and a
larger number of witnesses are interviewed, the investiga-
tor may be in a position to provide a thorough report with-
out necessarily identifying particular witnesses. For exam-
ple, instead of naming the witness who observed certain
problematic behavior, the investigator might instead report
that a “respected marketing professional observed...”

Final Thoughts

We have conducted many independent investiga-
tions and have had a chance to experience first-hand what

works and what does not work. If the goal is solely to
enhance the organization’s defenses to litigation, then an
independent investigation may not be the best vehicle to
accomplish that goal.

An organization that proactively pursues an inde-
pendent investigation must understand the implications
of its decision and must be willing to risk an unfavorable
investigatory result. Most significantly, control over the
process is to a large degree bestowed on an outsider. The
organization must accept that the process has its own logic.
The mistake most commonly made by in-house counsel
is the assumption that the independent investigator, like
outside counsel, takes direction from them. Certainly, the
initial mandate is for in-house counsel and the organiza-
tion to make, but the manner in which the investigation is
conducted is generally not.

The underlying premise in agreeing to an independent
investigation should be the desire to take an honest look
at the issues at hand and be prepared to remedy them,
if wrongdoing or mismanagement is uncovered. While
the investigation will undoubtedly provide some benefit
should legal action ensue, that should not be the principal
goal in agreeing to an independent investigation. Rather, a
problem-solving, forward-looking approach is called for, as
remedying the events of the past, if appropriate, should be
paired with the goal of learning from any mistakes made
and reducing the litigation risk going forward. The success
of an independent investigation depends, to a significant
degree, on the willingness of the organization and its in-
house counsel to work as a team with the investigator se-
lected to accomplish these goals.

Chris D’Angelo is a Partner at Vandenberg & Feliu,
LLP and has been practicing labor and employment law
his entire career, representing management clients in all
aspects of employment law. Mr. D’Angelo has published
articles and chapters in employment law treatises and
the New York Law Journal, as well as client bulletins
regarding newsworthy developments. He has lectured
extensively on employment law issues, and has served on
the pro bono mediation panel for the Southern District of
New York since 1999.

Al Feliu is a past Chair of the NYSBA’s Labor and
Employment Law Section and a nationally recognized
arbitrator and mediator on the AAA’s Commercial, Class
Action, and Employment Disputes Panels. He has served
as the EEO Officer for the Port of NY/NJ since 2006 and
frequently as an independent investigator. Mr. Feliu is
finishing his fourth book for Bloomberg/BNA, entitled
ADR in Employment Law, to be published this summer.
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Internal Whistleblower Investigations Pose Unique
Challenges for Corporate Counsel

By John F. Fullerton Il

The Sarbanes-Oxley Act of 2002 (“SOX”)! requires
public companies to implement internal reporting chan-
nels to facilitate internal and external whistleblowing
on corporate misconduct. Many private companies that
are not required to do so under SOX have nevertheless
implemented robust internal reporting programs. Com-
panies have established and/or expanded multi-channel
internal reporting mechanisms, including, e.g., hotlines,
board audit committee complaint procedures, normal su-
pervisory channels, and reporting to the office of the gen-
eral counsel. The passage of the Dodd-Frank Wall Street
Reform and Consumer Protection Act in 2010 (Dodd-
Frank)? added to the whistleblower landscape monetary
awards that incentivize employees to skip these internal
reporting mechanisms and report alleged corporate
wrongdoing directly to the U.S. Securities Exchange
Commission (“SEC”). The State of New York is now
threatening to get in on the act, as the New York State
Attorney General has proposed legislation that would
reward whistleblowers who report financial frauds as a
separate regime from the federal program under Dodd-
Frank.? Notwithstanding these incentives to report fraud
directly to the government, according to the SEC, over
80% of those receiving awards through last September
reportedly raised their concerns internally to supervisors
or compliance professionals before going to the SEC.

Handling and investigating reports of corporate
wrongdoing made through such internal channels
requires thoughtful, careful attention. Whistleblower
complaints differ from other types of investigations
because they often raise two distinct considerations: (i)
the report of corporate fraud or a compliance breach, and
(ii) alleged retaliation, or concerns about possible retali-
ation against the whistleblower. Thus, the investigations
often require knowledge and application of both securi-
ties law and employment law. Moreover, whistleblowers
are generally unlike other types of complainants under
other employment statutes because they may be invoking
corporate codes of conduct or external rules and regula-
tions regarding fraud; they may have significant internal,
non-public information—indeed, they may even work
in a compliance, audit or legal function in which their
role is to a large extent to identify and correct potentially
unlawful conduct—and in some cases the whistleblow-
ers may even have been complicit or participated in the
conduct that they are reporting (which, incidentally, does
not disqualify them from eligibility for a monetary award
from the SEC). Further, depending on the outcome of the
internal investigation, the company may have its own re-
porting obligations—to the SEC or FINRA, for example—

which generally do not exist with respect to other types of
internal investigations.

Much has been written about how to conduct an
internal whistleblower investigation, and the checklist of
considerations and pitfalls that must be considered and
addressed by those conducting the investigation is a long
one. For example, should the investigation be conducted
internally or through outside professionals? If the latter,
should the investigation be conducted by forensic ac-
countants, an outside law firm, or both? If legal counsel
is handling the investigation, what steps must be taken to
ensure that documents created during the investigation
are eligible for attorney work product protection? What
steps must be taken to ensure that communications with
legal counsel are protected by the attorney-client commu-
nication privilege? If the whistleblower or investigation
witnesses request that their counsel be present (particular-
ly after an Upjohn notice is given*), should those requests
be granted or denied? What do you do if employees take
documents in violation of internal policy and turn them
over to the government? Can they be terminated for vio-
lating policy or does having a whistleblower claim give
them carte blanche to take documents without permis-
sion? What if the whistleblower was also complicit in
the wrongdoing? Can you terminate the employee for
misconduct without violating the protections in place to
avoid retaliation against someone who engages in internal
whistleblowing activity?

This article touches on just three of these unique
challenges: (i) the dual nature of the investigation and
how that affects the decision as to who should conduct
the investigation; (ii) the exceptions for audit/compliance
professionals, and corporate officers who learn of alleged
wrongdoing from another internal whistleblower, who
are otherwise ineligible for a monetary award under the
SEC’s whistleblower incentive program, and (iii) manag-
ing the whistleblower who is still a current employee
without running afoul of the anti-retaliation protections
in the SOX and Dodd-Frank statutes (i.e., avoiding both
external enforcement action by the SEC and a separate
whistleblower retaliation litigation).

Who Should Investigate the Whistleblower’s
Claims?

The question of who should perform the investiga-
tion arises whenever there is a report of unlawful conduct
that requires investigating. In the whistleblower context,
there may be additional complications and a broader set
of background facts in making this decision that are not
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present in other contexts. The identity of the complainant
could, for example, be broader than the typical situation
in which the employee who believes that he or she has
been discriminated against lodges a report with Hu-

man Resources. The identity of the complainant could

be anonymous, or it could be an affected employee, a
manager or supervisor acting on report or observation,
or even a third party. The source of the complaint could
include a compliance hotline, a letter/memorandum/e-
mail/voicemail, a report made to a supervisor or man-
ager, or the Human Resources department. Similar to a
discrimination complaint, the individuals identified or
implicated in the complaint could include executives,
supervisors or managers, co-worker(s), a contractor or
vendor or other agent. The subject matter of the com-
plaint may include corporate authority (such as eth-

ics and conduct codes or policies against harassment,
discrimination or retaliation), statutory authority (such as
securities laws, rules and regulations), audit and account-
ing standards, or more general business practices (billing,
product or service quality, industry standards or market
standards). And, of course, the objective of the investiga-
tion is a significant driver of the selection of an investi-
gator: Is the objective simply to create a factual record,
prepare an investigative report addressing a particular
inquiry or legal considerations, provide a basis for deci-
sion making, or serve as a defense in anticipated proceed-
ing—or a combination of these objectives.

Corporate counsel must also consider the tension
between theory and reality in any whistleblower situa-
tion. While the altruistic whistleblower certainly exists
and receives most of the media attention and publicity,
there is also an undeniable universe of whistleblowers
with an agenda, whether it is an employee whose job is
already at risk seeking to insulate himself from discharge
through the anti-retaliation laws, or simply an opportun-
ist who hopes to set himself or herself up for a financial
reward (the SEC regulations, for example, take into ac-
count in determining the amount of an award whether
the employee reported internally before tipping off the
SEC). These considerations may affect whether corporate
counsel chooses to perform the investigation himself or
herself because there appears to be a genuine desire to
fix a problem, or have outside counsel do so because of a
heightened suspicion that the whistleblower is posturing
for potential litigation.

There are also very practical concerns that must be
addressed in selecting an investigator. Corporate counsel
may have an existing business relationship with the com-
plainant or to persons named by complainant. The iden-
tity of the ultimate decision-maker(s) could also affect the
selection of the investigator if there are key relationships
in place with potential internal investigators. Naturally,
there is the prospect that the investigator will be a fact
witness in a subsequent proceeding, a factor that very
often counsels in favor of using an external investigator.
Further, if the decision is to have legal counsel perform

the investigation in order to assert and preserve attorney
work product protection and attorney client privilege
with respect to the content and results of the investiga-
tion, the rules governing those doctrines, and the waiver
of them, should receive special attention.

The final consideration to note is the potential dual
nature of the whistleblower complaint. It is often the case
that by the time the matter is brought to the attention of
corporate counsel, there is both a substantive allegation
of fraud or other corporate wrongdoing, and a claim of
employment retaliation for engaging in protected whistle-
blowing activity. In some cases the substantive investiga-
tion may require specific expertise in securities or other
branches of law, in others it may not. In some cases a
single investigation into both sets of allegations—most
likely by an employment specialist—will be appropriate,
but in others, it may be better to treat the issues sepa-
rately on a parallel course—such as, for example, having
outside securities counsel investigate alleged securities
law violations, while the Human Resources department
investigates the retaliation claims, with proper communi-
cation between the investigators so that the investigation
proceeds smoothly on both tracks. In another scenario
it may be appropriate for a securities lawyer and an
employment lawyer to conduct a single investigation in
tandem. At the end of the day, there is simply no one-
size-fits-all approach to whistleblower investigations, and
undoubtedly the combination of substantive allegations
of corporate wrongdoing and employment retaliation
requires corporate counsel to be attuned to the complica-
tions this can create.

The Trusted Whistleblower

Things can become even more challenging for cor-
porate counsel when the whistleblowers work within
the legal or compliance unit within the company, or are
otherwise corporate officers responsible for receiving
internal whistleblower complaints. Are they eligible for
a Dodd-Frank incentive award, such that they may be
strongly inclined to report the allegations to the SEC even
as they should be working to investigate and correct
problems internally? Fortunately, the answer is that they
ordinarily are not eligible for such an award,® unless one
of the following three circumstances applies:

(A) You have a reasonable basis to believe
that disclosure of the information to the
Commission is necessary to prevent the
relevant entity from engaging in conduct
that is likely to cause substantial injury

to the financial interest or property of the
entity or investors;

(B) You have a reasonable basis to believe
that the relevant entity is engaging in
conduct that will impede an investigation
of the misconduct; or
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(C) At least 120 days have elapsed since
you provided the information to the
relevant entity’s audit committee, chief
legal officer, chief compliance officer (or
their equivalents), or your supervisor,
or since you received the information,
if you received it under circumstances
indicating that the entity’s audit commit-
tee, chief legal officer, chief compliance
officer (or their equivalents), or your
supervisor was already aware of the
information.®

On August 29, 2014, the SEC authorized its first
award to a compliance or audit professional—over
$300,000 to an auditor who blew the whistle internally
and waited 120 days before reporting to the SEC, dur-
ing which time the company had taken no action on the
allegations.7 On March 2, 2015, the SEC issued a first-of-
its-kind award to a former corporate officer of between
$475,000 and $575,000 under the same 120 day exception,
after the corporate officer apparently raised and tried to
have the issue addressed internally before tipping off the
SEC.8 These cases indicate that the SEC intended to make
full use of the “120-day exception” in appropriate cases
and make awards to the “trusted whistleblower”—indi-
viduals whose job is to identify and correct non-compli-
ant and/or potentially unlawful corporate action.

The exceptions to ineligibility for employees in
these categories can place serious pressure on corporate
counsel. The failure of a company to act on internally
reported wrongdoing can result in a high profile award
to a compliance professional or corporate officer who is
eligible for such award if 120 days pass once that in-
dividual receives and reports the information and the
matter has not be resolved. Thus, the regulations create a
time pressure challenge on corporate counsel to attempt
to avoid having these trusted individuals, including high
level executives, report their allegations to the SEC.

Not only is there the time pressure of 120 days
(which may or may not be sufficient time depending on
the complexity of the allegations, availability of witnesses
and workload of the investigator), but corporate counsel
may determine within the 120-day window that the al-
legations lack merit, or have been corrected, and thus the
matter has been resolved from his or her perspective. The
whistleblower may disagree. As long as the whistleblow-
er waited 120 days before reporting original information
to the SEC, if the SEC agrees with the whistleblower, pur-
sues the matter and collects the requisite sanctions from
the company (over $1,000,000), the trusted whistleblower
is eligible for an award of between 10 and 30 percent of
that amount. Thus, it is not just a question of concluding
an investigation within 120 days, but ultimately persuad-
ing both the whistleblower and potentially the SEC that
the conclusion was correct.

There may also be reluctance on the part of corporate
counsel to take on an investigation with such dramatic
implications, especially if the target of the allegations is
also a high level executive or executives. This reluctance
must, of course, be overcome. It is also important to note
that the general ineligibility for whistleblower awards for
corporate officers and audit and compliance profession-
als does not extend to the protections against retaliation.
Thus, even if one of these employees were to be deemed
ineligible for a monetary award from the SEC he or she
would still be entitled to the protection and remedies
against whistleblower retaliation. This brings us to the
third and final challenge discussed in this article—the cur-
rently employed whistleblower.

The Currently Employed Whistleblower

Frequently, allegations that an employee has engaged
in protected whistleblowing to his or her manager of
supervisor does not come to the attention of corporate
counsel until after the company has parted ways with the
employee and the employee has commenced litigation
against the company. In other cases, however, the whistle-
blower makes the internal report of wrongdoing claim
while still employed. The challenge for corporate counsel
at that point is to ensure that the potential wrongdoing is
not compounded by unlawful retaliatory acts—or, which
can be even more difficult to avoid, the appearance of
unlawful retaliatory acts. Monitoring and ensuring com-
pliance with the anti-retaliation provisions of the whistle-
blower statutes can be one of the most daunting challeng-
es for corporate counsel when the whistleblower remains
employed by the company. Under SOX, for example, such
acts of retaliation include discharge, demotion, suspen-
sion, threats, harassment, or any other manner of discrim-
ination against an employee in the terms and conditions
of employment because they have made a whistleblower
complaint.?

The challenge may become even more complicated if
it becomes clear that the whistleblower is in fact incorrect
regarding the allegations he or she has asserted. Pro-
vided that the employee has an objectively and subjec-
tively reasonable belief that the company has engaged in
conduct prohibited by the statute, he or she is entitled to
protection against retaliation. In addition, needless to say;,
there are many situations in which the whistleblower’s
allegations of retaliation are also incorrect, because either
there are no actual adverse or otherwise chilling actions
being taken against him or her, or the adverse actions are
being taken for legitimate, non-retaliatory reasons. It is as
important to investigate and attempt to address the latter
situations as it is the former, more for litigation avoid-
ance and/or preparation purposes than because there
is a chance of changing the employee’s mind about the
company’s motives.
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As a threshold matter, internal whistleblowers should
be assured by the appropriate investigator and/or by cor-
porate that the company will not tolerate any retaliatory
actions against them for coming forward with informa-
tion or otherwise assisting or participating in the investi-
gation. It is important to stress to the whistleblowers that
they should promptly report any retaliation if it does oc-
cur so that it can be promptly addressed. Although most
companies already make these assurances in writing in
their internal reporting policies, it is helpful to reiterate
the policy directly to the whistleblowers, as they may not
have even read, or read thoroughly, the applicable writ-
ten policy.

In the same vein, when the whistleblowers” manager
or supervisor is interviewed in connection with the in-
vestigation, they too should be reminded that retaliation
by them against the whistleblower will not be tolerated
by the company and could lead to discipline or even
discharge if it is found that such managers or supervisors
have engaged in any form of retaliation. If such manager
or supervisor wishes to take an adverse employment
action against the whistleblower for reasons unrelated to
the protected activity, it is even more critical than it ordi-
narily would be for that decision to be vetted with corpo-
rate counsel in advance. For this purpose, it is important
to remember that the burden of proving retaliation under
SOX and Dodd-Frank is not as onerous on the employee
as it is under other employment statutes. Although a
complainant is required to prove by a preponderance of
the evidence that he (1) “engaged in activity or conduct
that SOX protects; (2) the respondent took an unfavorable
personnel action against [him]; and (3) the protected ac-
tivity was a contributing factor in the adverse personnel
action,” once he establishes these elements, the burden
shifts to the employer seeking to avoid liability to prove
by clear and convincing evidence—a higher evidentiary
standard than that imposed on the complainant—that it
would have taken the same action regardless of any al-
leged protected activity.!”

Aside from the warnings and reminders not to retali-
ate, the fact is that effectively managing an employee
who has made a complaint, especially if the complaint
is against the employee’s own manager or supervisor,
may be one of the most difficult work-related challenges
such manager or supervisor could face. Having managers
properly trained in advance to identify, respond appro-
priately and continue to manage effectively can go a long
way toward minimizing the potential for a whistleblower
retaliation litigation. Yet, there seems to be a surprisingly
limited amount of such training occurring. Employers
have become better at ensuring that managers receive
thorough, periodic training in the areas of equal employ-
ment opportunity laws, sexual harassment awareness
and avoidance, and other forms of employment law

training, and yet, many employers have not yet made
whistleblower compliance and anti-retaliation training a
regular part of the management training curriculum. In
this day and age of heightened regulatory scrutiny and
aggressive enforcement of the whistleblower laws, they
really should.
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Volunteers and Interns: The Lifeblood of a Nonprofit

By Jennifer Grudnowski

Volunteers and interns are the lifeblood of nonprofit
organizations. Underfunded and understaffed, many
nonprofits rely on the skills and expertise of an unpaid
workforce to operate their programs, conduct fundrais-
ing, support administration, engage in marketing efforts,
and perform many other important functions. Making
sure these unpaid workers are properly classified under
federal and state labor law is critical for both liability and
retention purposes.

This article will discuss the legal distinctions be-
tween an intern/trainee and volunteer and will provide
some suggested best practices for engaging an unpaid
workforce. Understanding these distinctions will help a
nonprofit minimize its risks associated with misclassifica-
tion—most significantly, the risk of being required to pay
back wages to individuals who have been improperly
classified as interns or volunteers.

“Underfunded and understaffed, many
nonprofits rely on the skills and expertise
of an unpaid workforce to operate their
programs, conduct fundraising, support
administration, engage in marketing
efforts, and perform many other
important functions.”

Overview

Generally speaking, all workers are classified into
one of several categories: employees, independent con-
tractors, temporary workers, interns/trainees, and volun-
teers. If a worker is classified as an employee then under
the Fair Labor Standards Act, he must be paid the federal
or state minimum wage unless his position fits into an
exemption to the minimum wage requirements.! Typi-
cally, employees are also eligible to receive other benefits
including workers’ compensation insurance, unemploy-
ment insurance and, in New York, disability insurance.
Of the categories of workers listed above, employees cre-
ate the most significant financial burden on an organiza-
tion. Consequently, many nonprofit employers search for
ways to maximize the output of their workforce without
hiring employees, paving the way for the use of unpaid
interns/trainees.

Interns/Trainees

Internships can be great learning opportunities for
students who want to gain hands-on experience in their
chosen fields. But, internships—particularly unpaid

internships at for-profit companies—have come under
significant scrutiny in recent years.? Fortunately, the
nonprofit sector has largely avoided these controversies,
but it is still important that nonprofits know those factors
that distinguish an internship /trainee position from an
employee position under state and federal laws.

The federal law does not use the term intern, but uses
the term trainee instead. Trainees are not considered em-
ployees under the Fair Labor Standards Act and therefore
are exempt from the minimum wage requirements of the
Act.® However, an organization cannot simply decide to
classify a worker as an intern/trainee because it wants
to avoid paying the minimum wage. A worker’s position
must satisfy several criteria in order to be properly classi-
fied as an intern/trainee.

The U.S. Department of Labor has articulated six crite-
ria that all must be met in order for a worker to be prop-
erly classified as a trainee.

(1) The training, including the actual operation of the
facilities of the employer, is similar to that which
would be given in a vocational school or academic
instruction;

(2) The training is for the benefit of the trainees or
students;

(3) The trainees or students do not displace regular
employees but work under their close supervision;

(4) The employer that provides the training derives
no immediate advantages from the activities of the
trainees or students, and on occasion its operations
may actually be impeded;

(5) The trainees or students are not necessarily entitled
to a job at the conclusion of the training period;
and

(6) The employer and the trainees understand that the
trainees are not entitled to wages for the time spent
in training.*

As in the federal law, the word “intern” is not recog-
nized under the New York Labor Law. Further, there is no
section of the New York Labor Law that exempts nonprof-
it “interns” from the minimum wage. However, should
a nonprofit choose to not pay an intern, then it may do
so under one of three categories of exceptions for unpaid
workers at nonprofits: volunteers, students and trainees/
learners.®

Nonprofits that wish to engage interns/trainees must
ensure that they are meeting federal and state require-
ments for this category of worker. But, unlike for-profit
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employers, nonprofits are permitted to have unpaid vol-
unteers. Since meeting the federal and state requirements
for a legal internship can be difficult and time-consum-
ing, many nonprofits may be better served by classifying
any unpaid workers as a volunteer rather than an intern/
trainee.

Volunteers

Volunteers are individuals who perform services at
the direction of a nonprofit solely for their own personal
purpose or pleasure without compensation or expectation
of compensation. To avoid confusion about their legal
classification, volunteers should not receive any compen-
sation (including gift cards) for their service but they can
receive reimbursement for reasonable expenses related to
their volunteer service as well as small tokens of thanks
such as lunches or awards.®

Volunteers are different from interns because there
are no specific federal or state employment laws gov-
erning the type of work they can perform, how they
are supervised, or the hours they work. This flexibility
leads many nonprofits to classify any unpaid worker as a
volunteer.

Although volunteers are not employees, many non-
profits will be well-served engaging a volunteer in some
of the same ways that it would engage an employee. For
example, nonprofits should conduct interviews for volun-
teer positions, consult references, and perform criminal
background checks or credit checks (if the volunteer’s
position merits such a check). It would also be prudent
for a nonprofit to provide its volunteers with an orien-
tation process, a position description, a volunteer offer
letter (which should include language that states that the
volunteer arrangement is “at-will” and can be terminated
by either party at any time for any reason) and training

NYSBA
WEBCAST

specific to the role each volunteer will perform. Many
nonprofits also use volunteer handbooks or guidelines

to set forth expectations for the volunteer. Waivers or
releases may also be appropriate to minimize the risk that
a volunteer sues the organization.

Conclusion

Volunteers and unpaid interns are an important part
of the nonprofit workforce. Knowing how to classify
them properly and how to retain them is critical for every
nonprofit.
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Excellent Sheep: The Miseducation of
the American Elite and the Way to a
Meaningful Life

I recently resigned from my adjunct gig at Fordham
Law School, where I have taught Corporate Counseling
(what else?) for thirteen years. In recent years, I have
found the students to be obsessively preoccupied with
jobs (and the shortage thereof), consumed with grades
(and the raising thereof) and, as I said to the Dean in a
farewell letter entitled “Why I will not be teaching at
Fordham next year,” increasingly humorless, morose, and
risk averse. Nobody adjunct teaches for money (there
isn’t any). You do it for fun, and trust me, law school
teaching is no longer fun.

So I was mesmerized by Excellent Sheep: The Miseduca-
tion of the American Elite and the Way to a Meaningful Life,
William Deresiewicz’s ruminations on the state of U.S.
education. While his thrust is not law school, but rather
undergraduate elite education, his observations and con-
cerns fully apply to law school education as well.

Deresiewicz, who was a professor of English at Yale
University for ten years, and a graduate instructor at
Columbia University for seven, describes what he views
as a crisis in our elite undergraduate educational system.
This crisis emanates from a confluence of talented, high
performing, hurdle jumping, 18-year-olds who come to
colleges as “Excellent Sheep,” and consumer-oriented
schools, which do nothing to change them. The result—
students who are smart, talented, ambitious, and driven
but also timid, anxious, and lost with little intellectual
curiosity and a stunted sense of purpose.

The results? To the students: no passion, no purpose,
and herding into the predictable and lucrative profes-
sions of law, finance, consulting, and medicine. To the
schools: a denigration of teaching and a loss of purpose.
To the society: maintenance of the class system, increased
social inequality, retardation of social mobility, and per-
petuation of privilege.

Deresiewicz, who characterizes this book as a “let-
ter to my twenty year old self,” starts with the students,
their helicopter parents, and the multiple hoops they
must jump through (think multiple AP classes and end-
less extracurricular activities) to secure admission to elite
universities. He then puts the current climate in historical
perspective, opining that today’s crisis was precipitated
by educational changes advanced by Yale in the 1960s,
where the educational aristocracy (characterized by the

By William Deresiewicz (Free Press, 2014, 245 pages)
Reviewed by Janice Handler

domination of elite schools by prep school grads from
wealthy families) gave way to a meritocracy driven by
grades and SAT scores. This trend, combined with falling
admission rates at top universities, resulted in a scramble
to game the system—the new growth industries are SAT
tutors, college essay advisors, and alumni fundraisers.

“Students are customers to be pandered
to rather than challenged, the commercial
relationships supplants the pedagogical;
and grade inflation (fueled by a mutual
nonaggression pact between students,
who want to do as little as possible, and
professors, who want to be left alone

to pursue their research) results in the

old gentleman’s C giving way to the
default A-.”

After admission, the schools, also scrambling to at-
tract the top students, do nothing to wake them up. The
undergraduate experience is more of the same. Staffed
by armies of low paid adjuncts (the “real” professors oc-
cupied by scholarship, not teaching), the universities be-
come technocratic preparation for the professions, lacking
purpose and vision.

As baby boomers aged out in the 1980s, expand-
ing enrollments and faculty appointments decreased.
Schools started competing for top students, and came to
see students as consumers and education as just another
business measured by allegedly quantifiable metrics
and held hostage to U.S. News’ annual rankings of top
schools. Students are customers to be pandered to rather
than challenged; the commercial relationships supplants
the pedagogical; and grade inflation (fueled by a mutual
nonaggression pact between students, who want to do as
little as possible, and professors, who want to be left alone
to pursue their research) results in the old gentleman’s C
giving way to the default A-.

Deresiewicz tries to propose remedies. To the stu-
dents, he urges: Slow down in deciding your futures; take
a year off between high school and college; read great
books, study humanities; do low level jobs to learn how
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“the other half” lives. To the schools: Bring back teach-
ing to the center of the mission, reverse the trend toward
contingent labor and the research model. To these sug-
gestions—particularly the one that students reject the
elite schools in favor of liberal arts colleges and state
universities—I can only reply “In your dreams.” Neither
the students nor the schools will change without substan-
tial incentivization. The current economy and job scarcity
supports the status quo. And Deresiewicz is silent as to
what those incentives for change will be.

Deresiewicz is a good writer. And this book is a fun
read—long on anecdote and personal experience. There
are weaknesses in this book, to be sure—the scarcity of
realistic fixes discussed above being one, the personal
axes Deresiewicz has to grind a possible other. Some
critics have suggested that this book is Deresiewicz’s
sour grapes for not getting tenure at Yale; at the least he
is, by his own admission, working through some per-
sonal issues with his own over competitive and highly

driven father. Also, there are places where he appears to
be inconsistent—for example, citing both lower admis-
sion rates and fewer students as causes of the problem
and recommending students apply to lower tier colleges
in one chapter and denigrating the same institutions in
another.

Nevertheless, this book resonated with me. This year
at Fordham Law, I asked those students who wanted to
receive annotated copies of their final papers to bring a
self-addressed envelope to class. One out of 15 students
did so—the others having little interest in my comments
once their grades were in hand. If they were excellent
sheep, I was nothing but a well-credentialed sheep herd-
er. And that is why I will not be teaching at Fordham next
year.

Janice Handler is the former editor of Inside and
retired General Counsel of Elizabeth Arden.
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Mark J. Bunim New York 212-683-0083 B Michael Menard Hamburg (716) 649-4053

Steven Certilman New York (212) 956-3425 Peter Michaelson New York (212) 535-0010

Douglas 5. Coppola Buffalo (716) 852-4100 Charles J. Moxley Jr MNew York (212) 329-8553

Gail R. Davis New York (646) 246-8043 Shelley Rossoff Olsen New York (212)607-2710

Jacquelin F. Drucker Mew York (212) 688-3819 8 Lawrence W. Pollack Mew York (212) 607-2792

Howard S.Eilen Uniondale (516) 222-0888 Ruth D. Raisfeld White Plains (914) 722-6006

Eugene |. Farber White Plains (914) 761-9400 Margaret L. Shaw New York (212) 607-2761

Alfred Feliu New York (212) 763-6802 Vivien B. Shelanski New York (212) 607-2707

Ronnie Bernon Gallina New York (212) 607-2754 Richard H.Silberberg New York (212) 415-9221

Barry H. Garfinkel New York (212) 735-2500 David C.Singer New York (212) 415-9262

David Geronemus New York (212) 607-2787 Steven Skulnik New York (646) 231-3457

Eugene 5. Ginsberg Garden City (516) 746-9307 Norman Solovay New York (646) 278-4295

Krista Gottlieb Buffalo (716)-218-2188 Hon.Joseph P.Spinola New York (212) 967-6799

George L. Graff Briarcliff Man.  (914)502-2552 Edna Sussman MNew York (212) 213-2173

Richard F. Griffin Buffalo (716) 845-6000 Irene C.Warshauer New York (212) 695-1004
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James E.Hacker Latham (518) 783-3843 Hon. Leonard Weiss Albany (518) 447-3200

A.Rene Hollyer New York (212) 706-0248 Peter H.Woodin New York (212) 607-2761

David R.Homer Albany {518) 649-1999 Michael D.Young MNew York (212) 607-2789
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v e Check preferred available dates or
schedule appointments online
directly with the state’s top neutrals

Visit www.NYMediators.org/quicksearch
This free web service funded by our New York members

The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated mediators & arbitrators
throughout the US and Neutral Database Partner to the national trial bar (AAJ) & defense bar (DRI). For more info, please visit www.NADN.org/about
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Are you feeling overwhelmed?

The New York State Bar Association’s Lawyer Assistance Program can help.

We understand the competition, constant
stress, and high expectations you face as a
lawyer, judge or law student. Sometimes the
most difficult trials happen outside the court.
Unmanaged stress can lead to problems such
as substance abuse and depression.

NYSBA's LAP offers free, confidential help. All
LAP services are confidential and protected
under section 499 of the Judiciary Law.

pd

Call 1.800.255.0569

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM
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From the NYSBA Book Store
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20%
discount*
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Business/Corporate anC
Banking Law_Practice

Authors

Michele A. Santucci, Esq.
Attorney at Law, Niskayuna, NY

: te and
BUS'".E“’EQ’;";’,'ZGICE Professor Leona Beane
Banking Professor Emeritus at Baruch College and Attorney at Law, New York, NY

Richard V. D’Alessandro, Esq.
Richard V. D’Alessandro Professional Corporation, Albany, NY

Professor Ronald David Greenberg
Larchmont, NY

Thomas O. Rice, Esq.
Attorney at Law, Garden City, NY

This practice guide covers corporate and partnership law, buying

PRODUCT INFO AND PRICES* and Se||ll’.19 a small busmess, the ta>.< implications of form|ng a

2014-2015/886 pp., softbound .corpor.atlon and banking law pr.actlce. It.covers many issues

PN: 405194 mclud.lng the belst f().rmlof busmeS.S entity for cllent.s‘and
complicated tax implications of various business entities.

NYSBA Members $120

Non-members $135 Updated case and statutory references and numerous forms

Order multiple titles to take advantage of our low flat following each section, along with the practice guides and

rate shipping charge of $5.95 per order, regardless of table of authorities, make this edition of Business/Corporate

the number of items shipped. $5.95 shipping and . . .

handling offer applies to orders shipped within the and Banking Law Practice a must-have introductory reference.

continental U.S. Shipping and handling charges for

orders shipped outside the continental U.S. will be .

based on destination and added o your total The 2014-2015 release is current through the 2014 New York

legislative session and is even more valuable with the inclusion
of Forms on CD.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452  www.nysba.org/pubs
Mention Code: PUB3049N

*Discount good until June 12, 2015
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