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Message from the Chair

As I write this message
for the Spring Journal, I am
looking out the window at
another snowstorm. The
winter certainly has been
difficult and disruptive. Our
Annual Meeting, scheduled
for January 27, 2015, was
cancelled due to the weath-
er. Even on the rescheduled
date of February 9, 2015,
the weather did not cooper-
ate, and attendance was a
bit lower than it had been in prior years. Nonetheless,
the Annual Meeting was a huge success and those who
were able to attend benefited from the terrific program
that was presented.

Although in the midst of a snowstorm it is hard to
imagine that spring will ever arrive, it will be upon us
before we know it and my term as Chair of the Section
will soon come to an end. Looking back, much has been
accomplished, and much remains to be done.

We completed our first year under our new name
as the “Elder Law and Special Needs Section.” More of
our members are expanding their practices into the area
of special needs. Our Special Needs Planning Commit-
tee remains active, and we added a new permanent
Special Education Committee chaired this year by
Adrienne Arkontaky.

Elder abuse continues to be a major issue in our
society. This year we focused on raising awareness of
this issue among our members. We strengthened our
Elder Abuse Committee chaired by Joy Solomon and
dedicated a portion of the program at our Fall Meeting
to this important topic.

On August 5, 2014, the New York State Department
of Health issued a policy directive (GIS 14 MA /15) that
effectively prohibited married individuals receiving
MLTC services from contributing their excess income to
a supplemental needs trust. This directive was pre-
mised upon New York State’s interpretation of Section
2404 of the federal Affordable Care Act. Our Section
challenged the legality of this directive, and as a result
the Department of Health rescinded its directive. This
is an example of how our Section’s efforts have a direct
benefit on the lives of the elderly and disabled.

Our Executive Committee decided that it will run
the Spring UnProgram every other year instead of ev-
ery year. This year, there will be no UnProgram but it is
scheduled to return in the spring of 2016.

It is essential for the continued viability of our Sec-
tion to attract younger members. This year, discounted
rates were offered to attorneys admitted five years or

less at all of our CLE programs. It was a pleasure to
meet so many new members at these programs, and I
am encouraged for the future of our Section.

All three of our CLE programs were a tremendous
success, in large part due to the efforts of the program
co-chairs. I am fortunate to have had such capable
people chairing each of these meetings and owe them
all a debt of gratitude.

The Summer Meeting was held at Hersheypark,
Hershey, Pennsylvania. In addition to the timely and
informative CLE presentations, it was a real family
event with approximately fifty children in attendance.
The meeting could not have been the success that it was
without the efforts of program Co-Chairs Joseph A.
Greenman and Sara Meyers. They did a terrific job and
I thank them for it.

Our Fall Meeting was held at the Doubletree Hotel
in Tarrytown, New York. Thanks to our program Co-
Chairs, Jeffrey Asher and Judith Nolfo McKenna, the
program was excellent. There was standing room only
with more than 200 members attending.

Our Annual Meeting completed the trio of success-
ful CLE programs. Program Co-Chairs, Fern Finkel
and David Okrent designed a fabulous program. There
were more than 350 attorneys in attendance despite the
rescheduling and the inclement weather on the day of
the program.

I am grateful for the efforts of our fabulous NYSBA
staff, Lisa Bataille, Kathy Heider, Adriana Favreau
and Lori Nicoll. Without them, our programs could not
have been as successful as they were.

As noted above, much remains to be done. Our
Section is now working tirelessly on responses to the
Governor’s 2015 proposed budget. The budget contains
two provisions that are of particular concern to persons
in need of Medicaid services. The first provision is the
elimination of spousal refusal for the community Med-
icaid program. The second provision is to eliminate
temporary personal care services to people in immedi-
ate need.

Although under Federal law there is a right of
spousal refusal for Medicaid nursing home benefits,
the State is not required to permit spousal refusal in
community Medicaid cases. The proposed change is
to eliminate the right of spousal refusal in community
Medicaid cases unless the spouse both refuses to sup-
port and is absent from the home. If enacted, this provi-
sion will encourage separation or divorce and force
many individuals into nursing homes.

In a recent case, Konstantinov v. Daines, the Appel-
late Division, First Department, declared that the provi-
sion of emergency care to persons who are in immedi-
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ate need of personal care services and are applying for
Medicaid is required under SSL §133. The proposed
budget provisions would reverse the Court’s decision.
As a result, persons in immediate need of temporary
personal care services will be left to languish in a hos-
pital or at home without care until the Medicaid appli-
cation is approved and services are commenced. Even
in the best of circumstances, this will mean that persons
in need of personal care services will not receive such
services for at least four months. This, of course, is an
unacceptable situation.

On February 26, 2015, members of our Section
went to Albany to lobby the legislature and the Gover-
nor’s office to defeat these proposed budget changes.
The members who participated with me in this lobby-
ing effort were the Co-Chairs of our Legislation Com-
mittee, Matthew Nolfo and Ira Salzman, as well as
JulieAnn Calareso, David Goldfarb, Valerie Bogart,
Amy O’Connor, Rene Reixach, Deepankar Mukerji,
Stephen Silverberg, Jeffrey Asher, Tara Anne Pleat,
Lou Pierro and Judith Grimaldi. Our members did
an excellent job in presenting our Section’s concerns
and I thank each of them for devoting their valuable
time and efforts to advance our Section’s interests. I am
hopeful that these proposed budget provisions will be
defeated.

There are so many people who deserve my thanks
for all of their hard work and dedication this past year.
From committee chairs, vice-chairs and district del-
egates, the list goes on and on. Although I cannot list
every name here, each of you has my sincere thanks.

%

Request for Articles

www.nysba.org/ElderJournal

I'would like to give special thanks, however, to my
fellow officers, JulieAnn Calareso, David Goldfarb,
Martin Hersh, Judith Grimaldi and Martin Finn, as
well as our immediate past Chair Frances M. Pantaleo.
It has been a privilege and pleasure to serve with these
dedicated and competent professionals. I would also
like to give special thanks to David Kronenberg and
Adrienne Arkontaky for the wonderful job that they
have done with Elder and Special Needs Law Journal.

One year passes by very quickly, and as of June 1,
2015, JulieAnn Calareso will replace me as Chair of
our Section. Having served with JulieAnn as an officer
of our Section, I am confident that our Section will be
in good hands and that she will have a successful year
as Chair. I know that JulieAnn will be able to rely upon
the officers that served this year as well as our incom-
ing Treasurer, Tara Anne Pleat, for the support that she
will need in the upcoming year.

It has been an honor and a privilege to serve as
Chair of our Section. I am, as all of you should be,
proud to be an Elder Law and Special Needs attorney
with the opportunity to represent some of the most
vulnerable members of our society. Although my term
as Chair is coming to an end, I look forward to my
continued involvement with our Section in the years to
come.

I am always available to you if you have any ques-
tions or concerns. I can be reached at raw@hwclaw.com
or at (631) 582-5151.

Richard A. Weinblatt

If you have written an article you would like
considered for publication, or have an idea for one,
please contact Elder and Special Needs Law Journal
Co-Editors:

Tara Anne Pleat, Esq.
Wilcenski & Pleat PLLC
5 Emma Lane

Clifton Park, NY 12065
TPleat@WPLawNY.com

Judith Nolfo McKenna, Esq.

Law Office of Judith Nolfo-McKenna
1659 Central Avenue, Suite 208
Albany, NY 12205-4039
judy@mckennalawny.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with biographical
information.
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Message from the Co-Editors in Chief

Dear Readers,

Here we are, finally!
Spring has come and we
welcome the change of sea-
son. And with the change of
season, it is that time again

to pass the torch to new Sec-
tion leaders including new
editors of this prestigious
Journal. It is incredible how
fast time flies. It seems like
only yesterday, we were try-
ing to learn to navigate our
way through the process of editing the Elder and Special
Needs Law Journal, worried that we would never be able
to fill the shoes of our predecessors. We both learned so
much in the process and gained a tremendous respect
for all of the previous editors and Section leaders.

Tara Anne Pleat and Judy Nolfo McKenna, two
very highly regarded and active members of our Ex-
ecutive Committee, have accepted appointments to be
co-editors. We are confident that both Tara and Judy
will bring fresh ideas to the table and we are also confi-
dent that we leave this very special publication in great
hands. However, before we say goodbye, we want to
thank our incredible leadership, including David T.
Stapleton who first entrusted us with this appointment;
Fran Pantaleo, who had the vision to lead a movement
to change the Section’s name to capture the essence
of our work with individuals with special needs, and
finally Richard Weinblatt, who sparked new interest in
our Section, secured vital legislative victories through
his leadership and supported the establishment of new
committees based on the changing needs of our mem-
bership. We also congratulate JulieAnn Calareso on her
upcoming appointment as Chair of the Section. We are
so honored to be part of this team.

We also thank our editorial staff including Britt
Burner, our Production Editor; Lee A. Hoffman, Sara
Meyers, Tara Anne Pleat, Patricia Shevy, George
Tilschner and Lauren Mechaly. Their patience with our
sometimes “short” deadlines is so deeply appreciated.
We also want to thank the tireless staff of the Publica-
tions Department of the New York State Bar Associa-
tion. Wendy Harbour and Lyn Curtis, we could not
have done this without you. Thank you Wendy and
Lyn for helping two new editors “learn the ropes” and

for always producing such

a great publication that we
are all so very proud of. We
also thank, of course, the
many authors including our
columnists who provided
interesting and informative
articles and gave their valu-
able time to contribute to the
Journal.

We both are so honored
to be part of this endeavor
and it is truly a bittersweet time for both of us. As
always, we encourage the membership to contribute
to the Journal, volunteer to edit or write a column. We
look forward to moving into new leadership roles
but will cherish forever the time we spent in these
positions.

Enjoy this Spring edition with articles including
“Ethics and Elder Abuse: An Attorney’s Obligations”
by Malya Levin and Deirdre Lok, continuing the ongo-
ing series brought to you by our Section’s Elder Abuse
Committee; “Attorney Confidentiality in the Cyber
Age” by Steven N. Solomon offering valuable tips and
considerations for protecting our data and attorney-
client relationship when using today’s modern technol-
ogy; “A Brief Guide to Benchmark Medicaid Coverage”
by David Goldfarb; A letter to our Section from Jason
A. Helgerson, Medicaid Director at the New York State
Department of Health, informing us about updates to
the New York State Partnership for Long-Term Care;
“The Transfer of an Incapacitated Person Outside the
Jurisdiction of New York State” by Leslie Francis and
Christine Mooney, with a focus on the Uniform Adult
Guardianship and Protective Proceedings Act; “Under-
standing the ‘Undue’ in ‘Undue Influence”” by An-
thony Enea; “Special Education Law Lingo” by Eileen
Libutti, Jennifer Frankola and Julie Ruggieri offering a
primer on the myriad acronyms in Special Education
law; and, finally, Ethics Poll #11 brought to us by our
Section’s Ethics Committee and written and compiled
by Natalie J. Kaplan, Phillip Tribble and Judith Raskin.

Enjoy the warm weather and for one last time,
happy reading and writing.......

Regards,
Adrienne and David
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Ethics and Elder Abuse: An Attorney’s Obligations—

Part 1

By Malya Levin and Deirdre Lok

This article is part of an ongoing series brought to you by the Section’s Elder Abuse Committee. It is based on a presentation
given at the Fall 2014 Elder Law and Special Needs Section Meeting.

For attorneys, elder
abuse is often inextricably
linked with ethical dilem-
mas. Wherever a lawyer
learns or suspects that
elder abuse is present, that
lawyer is faced with a host
of difficult questions and
possible responses. The
way an attorney responds
to such cases can have a
significant impact on the
relationship between the
attorney and the client in
question, the attorney’s reputation and the life of the
older adult client. It is not an overstatement to say that
the way an attorney chooses to respond to cases of
suspected elder abuse can define that attorney’s career.
Moreover, given that one out of every ten people aged
60 and older who lives at home suffers abuse, neglect
or exploitation,! this issue is highly relevant to all attor-
neys serving the older adult population.

Malya Levin

These observations reflect the attitudes of elder law
attorneys across the country. In a national study, elder
law attorneys listed complex ethical issues and elder
abuse as two of the most frequent issues that arise in
their practices. These are also two of the areas where
attorneys most feel that they need additional continu-
ing legal education.? Taken together, these statistics
seem to reflect elder law attorneys’ perception that
they are not sufficiently equipped to respond to the fre-
quent scenarios in which they are presented with cases
of potential elder abuse and the ethical quandaries that
often accompany them. Difficult ethical situations are
often much less difficult when attorneys prioritize edu-
cating themselves about the frameworks that should
govern their conduct and structure their practices with
an eye towards protecting themselves and their clients.

Ethical dilemmas can begin as soon as an older
adult walks into an attorney’s office. Consider the fol-
lowing scenario:

Chelsea brings in her mother, Hillary, to a local
elder law attorney’s office to change Hillary’s will.
Chelsea speaks for her mother during the intake and
advises the attorney that she will become the sole
beneficiary under the new will, and that it will ef-
fectively exclude her two brothers. Hillary, at age 72,

seems physically mobile and
healthy, but seemed slightly
confused or forgetful when
the conversation turned to
the specifics of her financial
matters. She seemed to have
a dependent but caring rela-
tionship with her daughter.
The attorney agrees to make
the changes to the will, and
set up a time to review the
documents with Hillary. But
as they leave, the attorney
overhears Chelsea tell an
associate to send the bill to her. Should the attorney ac-
cept payment from Chelsea? More importantly, who is
the client and who decides the terms of Hillary’s will?

Deirdre Lok

Case Analysis

An attorney must first ascertain who the client is
in this scenario. In this case, though Chelsea may have
sought out the attorney’s services, scheduled the ap-
pointment and given most of the direction regarding
the matter, the will that is being created is still Hillary’s
and the provisions it makes affect her assets. Therefore,
she is the client. All directives regarding the terms of
Hillary’s will must come from Hillary.

The New York Rules of Professional Conduct
generally prohibit an attorney from accepting payment
for legal services from a third party. If an attorney does
accept payment from a third party, three conditions
must be fulfilled.? First, the attorney must obtain writ-
ten consent from the client. In this case, the attorney
never met with Hillary privately, and therefore had no
opportunity to discuss the payment arrangement and
obtain Hillary’s consent. Second, the payment struc-
ture must not interfere with the “lawyer’s indepen-
dent professional judgment or with the client-lawyer
relationship.” In this case, Chelsea has taken control of
the relationship by instructing the attorney. Finally, the
attorney must protect the client’s confidential informa-
tion. Here, the attorney has not properly established
attorney-client confidentiality by meeting with Hillary
alone and giving her the opportunity to disclose any
information she wants to share. Therefore, based on the
facts above, the attorney may not accept payment from
Chelsea.
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Best Practices

There are several best practices that elder law at-
torneys can put in place as part of their initial client
intake that will help prevent situations like the one
described above. First, an attorney should have the
universal practice of meeting with a new client alone.
This practice can be explained in advance to relatives
or friends who call on behalf of new clients. During
this initial meeting, an attorney should discuss the fee
structure and any other basics of the attorney-client
relationship. This should include a discussion about
any family members, friends or caregivers that the cli-
ent would like to assist or advise them over the course
of the representation. At times, a trusted family mem-
ber or friend can be tremendously helpful in making
the older adult comfortable and providing advice and
support.> However, it is also possible for an older adult
to feel pressured to make legal decisions he or she is
not comfortable with and are not in that person’s best
interest because of an overbearing third party. This
can be particularly devastating when the transaction is
actually part of a larger pattern of elder abuse intended
to harm the older adult. The attorney can independent-
ly evaluate the client’s description of the relationship
and decide if it is appropriate to proceed.

This initial meeting is also an appropriate time to
establish attorney-client confidentiality and to give the
client the opportunity to share in confidence anything
the client feels is relevant to the representation. This
should include the basics of the matter for which the
attorney is being retained and any reservations or
mixed feelings that the client has about the matter. The
client’s disclosures, and even non-verbal cues when
describing the work to be done or relationships with
family members, may give the attorney valuable infor-
mation about whether elder abuse may be present.

If an attorney does get an inkling from this conver-
sation that the client may be a victim of elder abuse,
the attorney must continue, gently but directly, to ask
questions of the older adult in order to better under-
stand the situation and to be able to advise the client
appropriately. This may involve a change in the work
the attorney will do or even a refusal by the attorney
to complete the work. It also may be appropriate to
provide the client with local non-legal resources that
may be able to assist. A list of community elder abuse
resources, organized by Section District, can be found
on the Elder Law Section’s website at http:/ /www.
nysba.org/ElderAbuseResourceGuide/.

Finally, an initial confidential meeting is an appro-
priate time for an attorney to take note of any possible

capacity issues that a client may exhibit. When a third
party is present at an initial meeting and does a good
deal of the talking, it is far easier for capacity issues to
be concealed with social skills or cooperativeness. The
opportunity to review the basics of the representation
with the older adult alone will allow the lawyer to spot
potential capacity issues much more easily. A scenario
in which a third party brings an older adult with
questionable capacity to see an attorney, and, as in Hill-
ary’s case, wants the attorney to do work that benefits
the third party, contains a big red flag for elder abuse
which should be further explored.

In Part II of Elder Abuse and Ethics we will discuss
an attorney’s ethical obligations related to capacity
issues and assessment in more depth, and some best
practices that will assist elder law attorneys in address-
ing elder abuse cases where a victim’s capacity is at
issue.

Endnotes

1. U.S. Dept. of Justice and Health and Human Services. Elder
Justice Roadmap Project Report: Setting Priorities to Respond
to an Emergent Public Health, Justice, Financial & Social Crisis,
June 2014.

2. Nina A. Kohn & Edward D. Spurgeon, A Call To Action On Elder
Law Education: An Assessment and Recommendations Based On A
National Survey, 21 U. 11l. Elder L.J., 345 (2014).

22 NYCRR 1200 Rule 1.8(f).
Id. at 1.8(f)(2). See also 22 NYCRR 1200 Rule 5.4(c).

See NY CPL Law §190.25(3)(h). This new law, enacted in
September 2014, recognizes of the critical role that supportive
caregivers provide. When a vulnerable elderly person testifies
before a grand jury, the law allows a social worker or informal
caregiver to accompany the older person throughout the
proceedings.

Malya Levin is a Staff Attorney at The Harry and
Jeanette Weinberg Center for Elder Abuse Prevention
at the Hebrew Home at Riverdale. She is the inaugu-
ral recipient of the Weinberg Center’s Brooklyn Law
School and David Berg Center Law and Aging Fel-
lowship. She graduated from Brooklyn Law School
cum laude in June 2012.

Deirdre Lok is the Assistant Director and General
Counsel for The Harry and Jeanette Weinberg Center
for Elder Abuse Prevention at the Hebrew Home at
Riverdale. Prior to joining The Weinberg Center, Ms.
Lok was a Deputy Prosecuting Attorney in Oahu, Ha-
waii. Ms. Lok graduated magna cum laude from New
York University and received her law degree from
Brooklyn Law School.
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Attorney Confidentiality in the Cyber Age

By Steven N. Solomon

In today’s world most
lawyers use computers,
the internet, cloud storage,
e-mail, text messaging and
portable devices that can
access all of these techno-
logical wonders. These de-
vices and modalities have
become an integral part of
the practice of law. While
generally a boon to lawyers
they are not without their
pitfalls. They have allowed
us to collect a tremendous amount of data that can be
used in the representation of our clients; however, they
also created the potential where this data can be inad-
vertently disclosed, to the detriment of not just our cli-
ent but to our law office.

Alost or stolen laptop may contain not just Attor-
ney-Client information and Attorney Work Product but
also medical records, Social Security information, bank
account numbers or other information that could lead
to identity theft or fraud, against our client or others.
Even if this data is not physically on a laptop or smart
phone, the ability to access it remotely from the device
is present.

Our communications can also put confidentiality
at risk. Even an inadvertent e-mail, fax or text message
to the wrong individual could have disastrous conse-
quences. An email sent to or from your office can have
its content scanned if anyone is using the email servic-
es of Gmail,! Yahoo,? or Microsoft, to name a few.

Surprisingly, The New York Rules of Professional
Conduct only state that, “A lawyer shall not knowingly
reveal confidential information, as defined in this Rule,
or use such information to the disadvantage of a client or
for the advantage of the lawyer or a third person....”* The
body of the rules is silent, though, as to how we are to
handle maintaining that confidentiality. It is not until
you look at the comments that you will read about
protecting confidentiality but only as it applies to
communication:

When transmitting a communication
that includes information relating

to the representation of a client,

the lawyer must take reasonable
precautions to prevent the information
from coming into the hands of
unintended recipients. This duty

does not require that the lawyer

use special security measures if the
method of communication affords

a reasonable expectation of privacy.
Special circumstances, however, may
warrant special precautions. Factors

to be considered in determining

the reasonableness of the lawyer’s
expectation of confidentiality include
the sensitivity of the information and
the extent to which the privacy of the
communication is protected by law or
by a confidentiality agreement. A client
may require the lawyer to use a means
of communication or security measures
not required by this Rule, or may give
informed consent (as in an engagement
letter or similar document) to the use
of means or measures that would
otherwise be prohibited by this Rule.®

In trying to determine how best to protect the data
that we have obtained, it would be prudent to look at
the steps that have been implemented by medical enti-
ties under HIPAA. The U.S. Department of Health and
Human Services Office of Civil Rights has come out
with The Privacy Rule® and The Security Rule,” in order
to help protect and keep health information private.

None of the rules issued by the Office of Civil
Rights go into detail of how to protect the data but
rather concentrate on identifying where the systems or
procedures may be weak. They have left the implemen-
tation up to the covered entities (i.e., doctors, hospitals
and other healthcare entities) and their Business As-
sociates (Attorneys, Billing Services etc...) to figure out
the type of security system or measures to take.

It should be noted that many law firms may be
subject to HIPAA security rules depending on their
type of practice and what data they have. A viola-
tion of the rules or a breach of the data could be ex-
tremely expensive for the law firm. The subsequent
paragraphs will attempt to provide (relatively) simple
procedures that all lawyers can implement to protect
confidentiality:

For your laptops, tablets, smartphones or other mo-
bile devices that can store or access data, the first line
of defense is to password protect the device. A simple
password will prevent the casual exposure of any infor-
mation. It of course goes without saying that the more
complex the password the harder it is for someone to
get access to the data (this means don’t use 123456 or
anything similar).

The next step that needs to be done is to encrypt
the storage system on your mobile device. For those
using iPhones and iPads, this can be done simply by
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setting your pass code.® For all but the newest Android
devices you must separately encrypt the storage by
manually going into the Security settings.® For laptops
and even desktop computers the hard drive can be eas-
ily encrypted. For Macintosh computers the procedure
is pretty straightforward in that you just need to go to
the Security & Privacy pane of System Preferences to
turn it on.'® For Windows machines you will be able

to use the built-in encryption depending on the ver-
sion that you have. If you have a compatible Windows
version, it is also a straightforward procedure.!! Before
proceeding with any of the above, make sure to create
a Backup just in case something goes wrong. It is also
important to encrypt any portable flash drives as these
can be easily lost. If you wish to read more about why
you should use encryption, you can read an article by
Chris Hoffman entitled, Not Just For Paranoids: 4 Rea-
sons To Encrypt Your Digital Life.'? Should you wish an
alternative to the built-in encryption methods take a
look at an article by Joel Lee, entitled, TrueCrypt Is Dead:
4 Disk Encryption Alternatives For Windows.'3

Secure communication with our client, colleagues,
or anyone of import, for us to do our work properly, is
paramount. As stated above, e-mail may not be secure
to send messages or files. The use of e-mail has been
addressed by the NYSBA in Ethics Opinion #709.14 Sec-
tion 4D of this opinion, from 1998, allows for regular
e-mail communication but does note that “A lawyer
who uses Internet e-mail must also stay abreast of this
evolving technology to assess any changes in the likeli-
hood of interception as well as the availability of im-
proved technologies that may reduce such risks....”1

The big complication with secure communication is
the fact that all parties must be using the same system
to communicate. Think of it as all parties needing to
speak the same foreign language. For e-mail security,
there is PGP/OpenPGP (PGP'¢ is the commercial ver-
sion while OpenPGP" is the free open source version).
This is a type of encryption that can be used with any
type of e-mail service and can also be used to encrypt
and send files. The downside is that it is not the most
user friendly system to implement.

Hush Mail is an e-mail service that will send en-
crypted mail to an individual and will let them know
that there is a message waiting. Upon being notified
they will then need to go to Hush Mail and answer a
question correctly that you had created so as to prove
their identity.!® Virtru is a similar service in that the
recipient must prove his or her identity before gaining
access to the e-mail.’” The big difference with Virtru
is that it is an e-mail add-on and will work with web-
based e-mail like Gmail, Yahoo and Outlook, and is
also able to be used in various web browsers, Outlook,
Mac Mail, and mobile devices.?°

For more instantaneous communication, there
are secure chat and texting apps. TextSecure?! and

ChatSecure?? are two such apps that can be used with
Android and Apple mobile devices. If you are at your
computer there is Adium? for Mac and Pidgin?* for
Windows. These Instant Messaging clients can work
with established services like AIM, Jabber and many
others.

For those overly concerned with mobile phone call
security, there is RedPhone for Android? and Signal
for iPhone.?¢ These are both made by the same compa-
ny and allow for cross platform secure communication,
as long as all parties are using the app.

In conclusion, it is most important to realize what
data/information you have and how you plan to store,
transport, transfer or use it. This should guide you on
what you need to do in order to secure the information.
Failing to take the most basic steps in securing your
devices is an open invitation to disaster. Remember
that a device can be easily replaced but that the data
contained within it can have disastrous effects not just
to our clients but to ourselves as well should that infor-
mation be exposed.
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The New York Bar Foundation Announces
The Honorable Joel K. Asarch Scholarship Recipients

The New York Bar Foundation has announced the law student recipients of fellowship and scholaship pro-
grams administered through the Foundation.

The awards offer law students valuable experience assisting attorneys in different aspects of the legal profes-
sion. The funding is made possible by the support of sections of the New York State Bar Association and other
donors.

The Honorable Joel K. Asarch Scholarship of the Elder Law and Special Needs Section encourages law stu-
dents, through an elder law clinic experience, to learn about important legislative developments, regulations,
and case laws impacting the elderly and to assist with representation to elderly clients struggling with a vari-
ety of legal issues and problems related to aging and incapacity. Two $2,500 scholarships were awarded. The
recipients are:

Vanessa Cavallaro, Touro Law School. “I am very honored and grateful to receive the 2015 Honorable Joel K.
Asarch Elder Law and Special Needs Section Scholarship. I have heard what a special person Judge Asarch
was within the Touro Law Center and greater legal community. I am honored to continue my advocacy work
for the aging population in the name of someone so esteemed. Receiving this award is a major highlight of my
law school career and one I will remember fondly. This scholarship has enabled me to focus on schoolwork in-
stead of the financial constraints of tuition. I thank the New York Bar Foundation, and Elder Law and Special
Needs Section for selecting me to receive their annual scholarship, I look forward to participating in this sec-
tion of the New York State Bar Association throughout my career.”

Chelsea Breakstone, City University of New York. “The New York Bar Foundation’s Honorable Joel K. Asarch
Elder Law and Special Needs Section Scholarship is an essential source of funding to support me in interning
this semester with the Legal Aid Society and co-authoring a scholarly article on low-income elderly and aging
populations faced with guardianship proceedings. I am very humbled by the award and thankful to all those
involved. I am looking forward to continuing the work started as a student intern in CUNY’s Elder Law Clinic
by pursuing a career serving the low-income elderly and aging populations of New York.”
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A Brief Guide to Benchmark Medicaid Coverage

By David Goldfarb

The Affordable Care Act
expanded Medicaid cover-
age beyond traditional Med-
icaid beneficiaries. In New
York, many of the people
eligible under the expan-
sion were already eligible
under existing New York
Medicaid programs such as
Family Health Plus. Under
expanded Medicaid there are
two categories of Medicaid:
Benchmark Coverage and
Standard Coverage.! “Benchmark Coverage” is now
defined in Social Services Law § 365-a(1); “Standard
Coverage” replaces the prior traditional Medicaid cat-
egories and is now also defined in Social Services Law
§ 365-a(1).

“Benchmark Coverage” is the expanded coverage
under the federal Affordable Care Act.? This expanded
coverage is based on income eligibility and tied to an
applicant’s Modified Adjusted Gross Income (MAGI).?
Benchmark coverage replaces Family Health Plus.
Family Health Plus (Social Services Law § 369-ee) is
repealed effective January 1, 2015; employer partner-
ships for family health plus (Social Services Law §
369-ff) were repealed effective January 1, 2014. Family
Health Plus was phased out as persons began to receive
coverage under the Affordable Care Act.* Like Family
Health Plus, Benchmark Medicaid has no resource test
and does not allow a spend down to income eligibility.

The Benchmark benefit is similar to the Medicaid
Standard Coverage benefit but does not include insti-
tutional long term care.> Since Benchmark Medicaid
does not include the aged, blind or disabled who are
eligible for Standard Medicaid, long term care services
are generally not applicable. However “medically frail”
individuals who are otherwise entitled to Benchmark
Coverage and who need long term nursing home
services can remain in their MAGI eligibility group and
receive nursing home care. These individuals are not
required to have a disability review, have no resource
test and are not subject to a transfer of asset look-back
period.®

There are basically four groups under Benchmark
Coverage.” These groups do not allow a spend down
to the income eligibility level. For a list of MAGI and
non-MAGI eligibility groups see Attachment II to 13
OHIP/ADM 03. The groups are as follows:

1. The adult group consists of individuals between
age 19 and 65, not pregnant, not entitled to en-
roll in Medicare Part A or B, and not otherwise
eligible for and enrolled in mandatory coverage
under the State’s Medicaid State Plan. Income
eligibility for the adult group is 138% of the
Federal Poverty Level (FPL) (this includes a 5%
income disregard).

2. Pregnant women and infants under one year of
age are eligible for Benchmark Medicaid with
MAGI household income up to 223% of the
FPL.

3. Children at least one year of age but younger
than nineteen years of age are Benchmark Med-
icaid eligible with MAGI household income up
to 154% of the FPL.

4. Anindividual who is a pregnant woman or a
member of a family that contains a dependent
child living with a parent or other caretaker
relative is eligible for Medicaid under the Low
Income Families (LIF) category of assistance
(this group is also eligible for Medicaid at the
higher 138% of FPL).

The FPL for 2015 for a single individual is $11,770 per
year or $980.83 per month. However eligibility for these
groups also depends on household size.’

MAGI-based income is based on IRC Section 36B(d)
(2)(B). MAGI budget methodology uses income tax
rules; therefore, all deductions allowed by the Internal
Revenue Service (IRS) are allowed when calculating
self-employment income. Previously depreciation,
depletion, amortization and 179 expenses were added
back into self-employment income for ADC-related and
single individuals and childless couples.® The modifi-
cations to adjusted gross income are: excluded foreign
income, tax exempt interest, and non-taxable Social
Security benefits. Benchmark Coverage will gener-
ally be available for individuals whose MAGI is under
138% of the federal poverty line. For pregnant women
and children under one year, MAGI can be up to 223%
of the federal poverty line. These figures include a 5%
income disregard.!

Medicaid “Standard Coverage” replaces the prior
Medicaid categories.!! To receive Standard Coverage
Medicaid a recipient must be “categorically” eligible,
that is, eligible for or receiving public assistance, 18
NYCRR § 360-3.3(a), or “medically needy,” that is, eli-
gible for a related public assistance program except that
he does not satisfy the income or resource limits.'2
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NEW YORK | Department

STATE OF

OPPORTUNITY. Of ealth

ANDREW M. CUOMO HOWARD A. ZUCKER, M.D., J.D. SALLY DRESLIN, M.S., R.N.
Governor Acting Commissioner Executive Deputy Commissioner

February 11, 2015

Dear Elder Law and Special Needs Section Member:

Counseling clients on planning for long-term care has become a vital part of estate
planning, and I'd like to make sure you are aware of recent changes to the New York State
Partnership for Long-Term Care (the Partnership). As you may already know, the Partnership is
a unique New York State program that combines private long-term care insurance and
Medicaid. Its goal is to help New Yorkers prepare for the possibility of needing nursing home
care, home care, or assisted living services. The program works by allowing an
individual/couple who purchases a Partnership insurance policy and exhausts the benefits, to
hold onto all of their assets under the Medicaid program in extended care situations.

Over the past two decades, a great deal has been learned about the Partnership. In
addition to enabling individuals to provide for their long-term care needs while keeping what
they’ve worked hard to acquire, the program is helping to create a sustainable Medicaid
program, a trend that is expected to continue and grow.

A primary goal of the Partnership is to expand on this success by making Partnership
insurance more accessible and desirable to larger segments of the population. Based on past
surveys of Partnership agents and consumers, some of the biggest obstacles to purchasing
Partnership insurance have been premium cost and lack of ‘reciprocity’ in other states with
regard to Medicaid. Recently, steps were taken by the Partnership to address these obstacles:

e A new two-year nursing home/four-year residential care or home care total asset
plan (2-4-50 Plan). This shorter duration policy, when combined with Medicaid, will
still offer a lifetime of care while allowing the covered person to protect all of his or
her assets, but at a lower cost. The annual premium cost to consumers is reduced
by up to 24%, but 100% asset protection is preserved.

¢ A new lifetime inflation protection option of 3.5% compounded on an annual basis.
This is in addition to the existing 5% option. The new option results in a lower cost
policy while still making sure the daily benefit amount keeps pace with inflation over
the life of the policy. The annual premium cost to consumers is reduced by up to
38%, depending on age at purchase.

» When combining these two changes, the annual premium cost to consumers is
reduced by up to 53%, depending on age at purchase, again continuing to offer
100% asset protection under Medicaid.

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov
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« Participation in federal reciprocity: Covered persons wishing to move out of New
York can now access a portion of the Medicaid benefit from their policy in 40 other
reciprocal states. These include Florida, New Jersey, Pennsylvania, North Carolina
and Connecticut, states that New York’s older population are most likely to move to.
In reciprocal states, Total Asset Plans will be considered Dollar for Dollar Plans, or
plans that allow for the disregard of assets under Medicaid up to the total amount of
benefits paid out by the insurer on behalf of the covered person (not 100% asset
protection as in New York).

These exciting changes, combined with the continuation of the 20% New York State tax
credit, make New York the #1 state for LTC insurance. | encourage you to visit our website at
www.nyspltc.org to learn more, and to work with a qualified agent near you to better serve your
clients. The Partnership can be a valuable tool for your clients interested in planning for the

uncertainties that lay ahead.

Sincerely,

N
Jason A. Helgefson

Medicaid Diregtor

Ofﬂc_e\of Health Insurance Programs

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov
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The Transfer of an Incapacitated Person Outside the
Jurisdiction of New York State

By Leslie Francis and Christine Mooney

The appointment to
serve as either the Personal
Needs or Property Manage-
ment Guardian pursuant to
Article 81 of the Mental Hy-
giene Law is a challenging
and rewarding task. In all

cases, it is important that the
individual or entity appoint-
ed by the Court have the
requisite expertise to meet
the needs of the incapaci-
tated person. A guardianship
becomes complicated for

the Court appointed guardian when the incapacitated
person has no family or close friends in the jurisdic-
tion. Our joint experience as attorneys brings distinct
skillsets to bear on the issue. Recent developments in
guardianship law have highlighted the extensive re-
sponsibilities of an Article 81 guardian, the importance
of collaboration and collegiality. This is a fundamental
component for achieving a good result for the ward.
This article provides a series of informational tips for
anyone serving as an Article 81 guardian and the neces-
sary steps to effectuate the transfer of the incapacitated
person outside of the state of New York.

Leslie Francis

The Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act (UAGPPJA) was signed by
Governor Andrew Cuomo on October 23, 2013. The law
became effective on April 21, 2014 and is codified as Ar-
ticle 83 of the Mental Hygiene law, sections 83.01-83.45.
The purpose of the law was to “address the issue of
jurisdiction over adult guardianships and other protec-
tive proceedings, providing a mechanism for resolving
multi-state jurisdictional disputes.”?

The Full Faith and Credit Clause of the U.S. Consti-
tution states, “full faith and credit shall be given in each
state to the public acts and proceedings of every other
state. And the Congress may by general laws prescribe
the manner in which such acts, records and proceedings
shall be proved, and the effect thereof.”?

The Full Faith and Credit Clause found its origin in
the Article IV of the Confederation. The Supreme Court
has invoked the clause to police state-court proceed-
ings in three contexts: (1) determining when a state
must take jurisdiction over claims that arise in other
states; (2) limiting the application of local state law over
another state’s law in multistate disputes; and (3) rec-
ognizing and enforcing judgments rendered in sister-
state court.’ Upon close examination of the Clause,

one cannot help but notice

a clear conflict between the
language of the first sentence
and that of the second. In the
first sentence, we see the use
of the word “shall,” the stan-
dard interpretation being,

in the legal sense, to express
what is mandatory or used
to express a command or
exhortation. In the second
sentence, the term “may” is
used with regard to prov-
ing the validity of the acts,
records and proceeding and the enforcement of same.
The word “may” in the context of the second sentence,
rather than indicating a directive, seems to be used to
indicate possibility or probability.*

Christine Mooney

Notwithstanding the inherent dichotomy in the
language of the clause, case law has established its
validity. One of the first cases to interpret the mean-
ing and application of the full faith and credit clause
was Mills v. Duryee.® In an action brought in the Circuit
Court of the District of Columbia, the equivalent of a
state court for this purpose, on a judgment from a New
York Court, the defendant endeavored to reopen the
whole question of the merits of the original case by a
plea of “nil debet.”

It was answered in the words of the first imple-
menting statute of 1790 (1 Stat. 122), that such records
and proceedings were entitled in each State to the
same faith and credit as in the State of origin, and that
inasmuch as they were records of a court in the State of
origin, and so conclusive of the merits of the case there,
they were equally so in the forum State. The Court
adopted the latter view, saying that it had not been the
intention of the Constitution merely to reenact the com-
mon law—that is, the principles of private international
law—with regard to the reception of foreign judgments
but to amplify and fortify these. In Hampton v. McCon-
nell,® some years later, Chief Justice Marshall went even
further, using language which seems to show that he
regarded the judgment of a state court as constitution-
ally entitled to be accorded in the courts of sister-states
not simply the faith and credit on conclusive evidence
but the validity of final judgment.”

Another interpretation of the clause can be found in
the case of Pennoyer v. Neff, a case familiar to all law-
yers for their days in law school. In the language of the
Court:
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The force and effect of judgments
rendered against nonresidents without
personal service of process upon them,
or their voluntary appearance, have
been the subject of frequent consider-
ation in the courts of the United States
and of the several States, as attempts
have been made to enforce such judg-
ments in States other than those in
which they were rendered, under the
provision of the Constitution requiring
that “full faith and credit shall be given
in each State to the public acts, records,
and judicial proceedings of every other
State;” and the act of Congress provid-
ing for the mode of authenticating such
acts, records, and proceedings, and de-
claring that, when thus authenticated,
“they shall have such faith and credit
given to them in every court within
the United States as they have by law
or usage in the courts of the State from
which they are or shall or taken.®

Despite the clear application of the clause found in
case law with regard to out-of-state judgments, there
are exceptions to this doctrine. This has been the rec-
ognition of the finding of incapacity by an out of state
court. It became increasingly apparent to the Uniform
Law Commission that the existence of fifty distinct
guardianship statutes presented a number of issues for
court appointed guardians and their wards. The ap-
pointment of a guardian in most jurisdictions gave the
guardian the power over the person and property of
the incapacitated person (the “IP”) within that particu-
lar state. Issues began to arise when the IP was taken
on vacation, visited family outside the jurisdiction, or
the care plan for the IP necessitated the need to transfer
the IP to another jurisdiction. The need to file for a new
guardianship presented undue financial hardship for
the IP’s estate.

The UAGPPJA has been adopted in forty-one
states. Most recently, The Uniform Adult Guardian-
ship and Protective Proceedings Jurisdiction Act was
adopted in New Hampshire on March 5, 2015 under
Chapter 464-C. The only remaining states that have not
adopted the statute are Wisconsin, Michigan, Kansas,
Texas, Louisiana, Georgia, North Carolina and Florida.
This presents additional challenges for an Article 81
guardian.

The purpose of the statute is to provide clarifica-
tion on jurisdictional issues related to the personal and
property needs of the IP. The statute is meant to simpli-
fy the process for the transfer of a guardianship. Article
83 of the New York Mental Hygiene Law provides the
mechanisms for the transfer and recognition for trans-
fer and registration within the state of New York.

Transfer of the Guardianship Outside the State
of New York

As a guardian, one of the most important roles the
guardian will have is to enlist the support of the IP’s
family and to provide the IP with a suitable environ-
ment. In some cases if an independent guardian is
appointed, there may be a family member who was
ineligible to serve or the family members may not live
within the jurisdiction. This presents an additional set
of obstacles for the guardian. Based upon our experi-
ence, the adoption of the UAGPPJA in another state
did not help to effectuate the smooth transition or
recognition of the guardianship.

In this particular case, the IP had no family or
close friends in the state New York. Approximately six
months after the appointment of a guardian, the IP ex-
pressed a desire to move to another state. She wished
to be closer to her nieces. The guardian filed a motion
with the Court requesting permission to move the IP
to another state on a trial basis. The Court granted
permission to transfer the IP, pay for the cost of the
transfer by medical ambulette and hire legal counsel
in the new jurisdiction to effectuate the transfer of the
guardianship.

The IP was successfully relocated with the assis-
tance of the nieces. However, it quickly became appar-
ent that the transfer would not be as smooth as ini-
tially expected. The transfer jurisdiction had adopted
the UAGPPJA. The attorney retained in the transfer
jurisdiction was unable to obtain clarity from the Court
with regard to whether the Court would accept a
transfer application or if there was a need to file a new
petition. It was not clear how the transfer jurisdiction
would apply it in the case of a contested guardianship.

After the transfer of the IP, one of the biological
children appeared and began to cause issues for both
the family members and the guardian. The adult child
contested the guardianship. Counsel filed a motion
requesting recognition of the findings by the New York
Courts. The guardians were required to participate
in Court conferences by telephone. The transfer court
also requested certified copies of all documents related
to the Article 81 proceeding in New York. The issues
raised by the adult child led to an extensive increase
in the cost of the proceeding in the transfer state. The
final legal costs were three times higher than the initial
cost of the proceeding in New York.

These circumstances presented a myriad of is-
sues in the care of the IP. During the pendency of the
transfer proceeding, the IP became ill and required
hospitalization. In addition, the adult child began to
cause visitation issues at the facility where the IP was
a resident. On multiple occasions the local police were
called to the facility. In addition, the adult child con-
tacted a local elder abuse service to advocate on behalf
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of the IP. The involvement of multiple parties led to a
complicated and complex transfer that took well over a
year to complete.

During the pendency of the proceeding, the legal
fees increased dramatically. In addition, it became nec-
essary for the transfer state to spend hours examining
all of the original documents in the New York proceed-
ing. The adult child had not been appointed as the ini-
tial guardian in the Article 81 proceeding in New York
at the request of the IP. The transfer court also raised
issues about the continued incapacity of the IP and the
necessity for the guardianship to continue.

At the conclusion of the proceeding, the legal fees
far exceeded the initial amount approved by the Court.
The guardian filed a request with the Court in New
York for permission to pay the additional legal fee.

The New York Court did not grant the permission and
deferred the matter to the transfer jurisdiction. This
resulted in an additional hearing and the need for the
guardians to testify about the extent of the proceedings.

It is clear that the interests of the IP should always
be at the forefront of any care and living arrangements.
In particular, in situations where the IP is capable of
expressing his or her desires, those wishes should be
respected to the greatest extent possible. However, the
implementation of statutes in complicated legal mat-
ters does not always provide for a smooth transition.

The IP is still successfully living in the transfer ju-
risdiction with another independent attorney guardian.
However, the key to the success of the guardianship
has been a multitude of factors. The successor guardian
took the time to fully understand all aspects of the case.
This included a review of all the initial documents in
the guardianship. It also involved a leap of faith on the
part of the successor guardian. The guardian was will-
ing to understand the family dynamic and the multi-
tude of issues caused by the adult child.

If a guardian is going to facilitate the transfer of an
IP to another jurisdiction the following steps should
be effectuated prior to the transfer. An application for
recognition of the transfer should be filed prior to the
transfer of the IP. The guardian should also ensure that
there is permission to transfer funds to the receiving ju-

NYSBA
WEBCAST

risdiction to facilitate the payment of bills and necessi-
ties for the IP. The appointment of another guardian in
the jurisdiction is vital to ensure that there are no gaps
or changes in the level of care for the IP. The manage-
ment of care for an IP across state lines in a contested
guardianship creates enormous obstacles for anyone
serving in this capacity.

Endnotes

1. Uniform Adult Guardianship and Protective Proceedings
Jurisdiction Act, New York State Assembly, 2013. Bill number,
A00857.

U.S. Const. art. IV, § 1.

O’Hara, E. (2012). The heritage guide to the constitution. The
Heritage Foundation.

@ N

Merriam-Webster’s Dictionary, 2015.
11 U.S. 481 1813.
16 U.S. 234 (1818).

Cornell University Law School, Legal Information Institute,
https:/ /www.law.cornell.edu/anncon/html/art4fragl_user.
html.

8. 95U.S.714 (1878).

N o e

Leslie L. Francis is an Assistant Professor at
CUNY-Queensborough Community College (“QCC”)
in Bayside, NY where he teaches Business Law and
Business Management. He has taught for fifteen
years, five years at QCC and ten years as an Adjunct
Professor at CUNY-York College in Jamaica, NY.

Additionally, Mr. Francis is an attorney duly
admitted to practice law in the States of New York
and Connecticut and in the federal district courts of
the Eastern and Southern Districts of New York. Prior
to becoming a full-time professor in 2010, Mr. Francis
operated a sole practice in Nassau County, New York
where he handled Family Law cases, among other
areas of practice.

Christine Mooney is an Associate Professor at
CUNY-Queensborough Community College (QCC)
in Bayside, NY where she teaches Business Law and
Principles of Finance. She has taught for more than
ten years. Additionally, Ms. Mooney is an attorney
duly admitted to practice law in the State of New
York. Ms. Mooney concentrates on elder law issues
with a focus on guardianships.

View archived Webcasts at

www.nysba.org/
webcastarchive

18 NYSBA Elder and Special Needs Law Journal | Spring 2015 | Vol. 25 | No. 2



Understanding the “Undue” in “Undue Influence”

By Anthony J. Enea

Frequently, a potential
client or fellow attorney will
express to me their strong
opinion that a Last Will &
Testament is definitely the
product of “Undue Influ-
ence.” I am often confident
that they truly believe this
to be the case. However, in
most instances their belief is
not supported by the facts,
and results from their having
placed too much emphasis
on the word “influence,” and not enough emphasis on
the word “undue.”

While undue influence is one of the most frequently
alleged objections to the probate of a Last Will & Testa-
ment, it is also one of the most misunderstood and
over-relied upon objections to probate. It is an objection
whose burden of proof is extremely difficulty to meet,
and only in rare instances satisfied by the evidence.

Undue Influence is defined in Black’s Law Dictionary
as follows:

Persuasion carried to the point of over-
powering the will, or such a control
over the person in question as prevents
him from acting intelligently, under-
standing, and voluntarily, and in effect
destroys his, and constrains him to do
what he would not have done if such
control had not been exercised... Undue
influence consists (1) in the use, by one
in whom a confidence is reposed by an-
other, or who holds a real or apparent
authority over him, of such confidence
or authority, for the purpose of obtain-
ing an unfair advantage over him; (2) in
taking an unfair advantage of another’s
weakness of mind; or (3) in taking a
grossly oppressive and unfair advan-
tage of another’s necessities or distress.

As can be seen from the above definition, it is much
more than just influencing the testator’s decisions vis a
vis the beneficiaries and amounts bequeathed in one’s
Last Will & Testament. Merely encouraging and influ-
encing the testator’s decision will not rise to the level
needed to prove undue influence. It has to rise to the
level of breaking one’s free will, judgment, or volition.

The definition seems to inherently require some-
one who is in some form of a weakened state, whether
it be physical, medical or emotional. This can result
because of one’s advanced age, and the infirmities and

dependencies (physical and emotional) often associated
with aging. However, again because the emphasis is

on “undue,” it would be necessary to demonstrate the
significant level of dependency and weakened state of
the testator.

The burden of proving undue influence rests upon
the objectant to the Last Will & Testament.! It is proved
by a preponderance of the credible evidence which
demonstrates motive to influence, opportunity to influ-
ence, the use of the opportunity, and that moral coercion
destroyed the testator’s free will.

In Matter of Burke, 82 AD2d 260, 269 (1981), the Ap-
pellate Division, Second Department, provided a highly
informative description of undue influence:

Undue influence is seldom practiced
openly, but it is, rather, the product

of persistent and subtle suggestion
imposed upon a weaker mind and
calculated, by the exploitation of a
relationship of trust and confidence, to
overwhelm the victim’s will to the point
where it becomes the willing tool to be
manipulated for the benefit of another.

The Court in Matter of Burke emphasized the repeti-
tive and persistent nature of the influence required to
reach the requisite level of undue influence, as well as
the need for the testator to be a person in a weakened
condition. Additionally, the Court noted the importance
of trust and confidence. In Matter of Burke, the Court
further opined that circumstantial evidence may be used
to show persistent suggestions imposed upon a weaker
mind. To be sufficient, the circumstantial evidence must
be the only reasonable conclusion drawn from the facts.?
However, if the facts can also reasonably support a con-
trary inference, then the Surrogate must conclude that
undue influence is not present.?

Some of the factors to be considered in proving un-
due influence are: (1) motive to influence (2) opportunity
to influence, (3) opportunity to influence used and (4)
moral coercion destroyed testator’s free will. The Courts
have held that..... “without a showing that undue influ-
ence or fraud was actually exercised upon the decedent,
evidence that opportunity and motive existed to exert
such influence will not suffice to raise a triable issue as
to whether the Will reflected the intent of the testator.”

The potential existence of a “confidential relation-
ship” by and between the alleged influencer and the
testator is an issue that necessitates careful examination
once the issue of undue influence has been raised. In
Matter of Bach, 133 AD 2d 260, 269 (1987), the Appellate
Division, Second Department, held that the burden of
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establishing undue influence rests upon the objectant

to a Will. However, where there is a confidential rela-
tionship between the decedent and the beneficiary, the
mere bequest alone may permit an inference of undue
influence if no satisfactory explanation for the bequest
is provided. For example, the inference can be operative
where there is no familial relationship and/or long-
standing friendship or relationship to the testator.

The types of relationships which are generally cat-
egorized as confidential relationships are (a) Attorney-
client (b) Doctor/Nurse-Patient (c) Priest/Cleric-
Parishioner (d) administrator of nursing home-patient
(e) financial adviser-client. If the existence of a confi-
dential relationship is established by the trier of fact, the
burden of disproving the existence of undue influence
will shift to the proponent of the Last Will. The finding
of the existence of a confidential relationship signifi-
cantly and detrimentally impacts the admission of a Last
Will to probate.

If the existence of a confidential relationship of the
nature described above has been identified, thus shifting
the burden to the beneficiary, it is then still necessary to
identify and allege the circumstances evidencing the un-
due influence. For example, did the individual with the
confidential relationship to the testator: (a) participate
in the preparation or execution of the Last Will; (b) did
he or she direct the testator to the attorney draftsperson
of the Will; (c) does the Will benefit the individual with
the confidential relationship to the extent that he or she
receives more than he or she would receive in intestacy;
(d) did the individual with the confidential relationship
to the testator exercise control over the testator’s affairs;
(e) was the testator dependent upon the alleged indi-
vidual with the confidential relationship; for example,
is there a dependence of a physical and medical nature
relevant to the individual’s health, safety and well-
being? Both the testator’s mental and physical health
need to be assessed and examined. In the cases where
the bequests under the testator’s Last Will favor the
testator’s attorney/draftsperson, there is an inference of
undue influence.

In the cases where a Last Will excludes the natural
objects of the testator’s bounty in favor of his or her at-
torney, said Last Will is automatically viewed with sus-
picion. If the attorney is unable to provide a satisfactory
refutation, then the inference of undue influence will be
warranted. The attorney must explain that the gift was
freely given in a “Putnam Hearing.”® The Putnam Infer-
ence will also apply to physicians, nurses, clerics and
administrators of nursing homes and other senior living
facilities.

It should also be noted that generally when undue
influence is alleged as an objection to probate, it is ac-
companied by an independent objection that the Last
Will is a product of “fraud” practised upon the testator.
Fraud is defined in Black’s Law Dictionary as follows:

An internal perversion of truth for the
purpose of inducing another in reli-
ance upon it to part with some valuable
thing belonging to him or to surrender
a legal right. A false representation of a
matter of fact, whether by words or by
conduct, by false or misleading allega-
tions, or by concealment of that which
should have been disclosed, which
deceives and is intended to deceive
another so that he shall act upon it to
his legal injury...

The objectant has the burden to demonstrate by
clear and convincing evidence that a knowingly false
statement, misrepresentation or accusation was made
that caused the testator to dispose of his assets differ-
ently in the absence of the above fraud. Unlike undue
influence, fraud must be established by a fair preponder-
ance of the evidence.” The objectant must demonstrate
actual fraud and not constructive fraud.

In conclusion, while at first blush it may appear that
a Last Will is the product of influence exercised upon the
testator, the real issue is whether the influence exerted
rose to the level of being deemed “undue.” Doing so in
most cases is a difficult challenge. Undue influence is
relatively easy to allege but difficult to prove.
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Special Education Law Lingo

By Eileen Libutti, Jennifer Frankola and Julie Ruggieri

As an attor-
ney one would
think we are well
versed enough to
understand the
gist of most con-
versations, even
in technical areas
of the law. How-
ever, practicing
law in the field of
special education
can be a whole

new language to
many attorneys, and off-putting to parents who find
themselves in need of educational advice. Dealing
with a child’s special education needs should not re-
quire fluency in a second language but it does require
knowledge of various acronyms discussed at meetings
and proceedings. Our “Special Education Law Lingo”
list can be your starting point. Some of these terms are
New York City specific and are indicated by (*). The
following is not an all encompassing list or explanation
of the special education process, but it can be a guide-
line to help you navigate the beginning stages with
a family encountering challenges with their school
district and the education of a child with learning chal-
lenges or special learning needs.

IDEA: Individuals with Disabilities Education Act. A fed-
eral law implemented in 2004, guaranteeing particular
services and rights to children with special needs and
learning disabilities.!

Eileen Libutti

IEP: Individualized Education Plan. This is a plan or
program that is written by school officials, either the
Committee on Special Education or the Committee
on Preschool Special Education. This plan serves the
child, between ages 3-21, who is recognized by law
as having a disability and guarantees that the child
receives specialized educational instruction and other
related services. This is a legal document.?

IESP: Individualized Education Services Plan. This is a
plan for those students designated as having special
needs in New York, but have been placed into a pri-
vate school by the parents. In essence, the IESP func-
tions the same as an IEP, except that the child is not in
a public school.

CSE: Committee on Special Education Meeting. A legal
proceeding in which representatives and evaluators
from the school, who may or may not know the stu-
dent, gather to determine if the child will be desig-

Jennifer Frankola

nated under the
law as having a
disability, and
the plan for the
student’s pro-
gram and ser-
vices. Parents are
included in these
meetings and
should make all
efforts to attend
and represent the
needs of their
child. The result
of the meeting is a special education classification and
an Individual Education Plan that, among other things,
incorporates the services that must be provided to the
student. Often these meetings can proceed with as

few as one evaluator, but sometimes the meetings can
include: the parent, general education teacher, special
education teacher, school district representative, school
physician, a school psychologist, parent advocate, or
upon request, someone else with knowledge of the stu-
dent.?

Julie Ruggieri

CPSE: Committee on Preschool Special Education. A legal
proceeding in which evaluators from the preschool,
who may or may not know the student, gather to de-
termine if the child, who is older than 3 but has not yet
entered Kindergarten, will be designated under the law
as having a disability. Just as with the CSE, parents are
included in these meetings and should make all efforts
to attend and represent the needs of the child. The re-
sult of the meeting is a special education classification
and an Individual Education Program that, among
other things, incorporates the services that must be
provided to the student. During the transition from
preschool to Kindergarten, if the student continues to
require special education services, the CPSE will make
a referral to the CSE for a new IEP for the Kindergarten
year.t

CBST*: Central Based Support Team. If the IEP team
determines there is no appropriate public education
available that meets the needs of the special needs stu-
dent, it will defer to the CBST (in NYC only) for fur-
ther evaluation into an appropriate non-public school.

IFSP: Individual Family Service Plan. This is a plan that
is written through Early Intervention. It serves the
child, from birth through the age of 2, and his or her
family, in outlining levels of development and early
intervention services that the child should receive in
order to meet advancement goals.
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CAP: Commissioner’s Advisory Panel. A group made up
of individuals with disabilities, parents of special needs
students, special education teachers, among others,
who meet three times each school year and advise the
Governor, Legislature, and Commissioner on issues
dealing with the education of special needs students.

FBA: Functional Behavioral Assessment. An evaluation,
with parental consent, to determine why a student with
a disability displays problem behavior that interferes
with his or her and/or other classmates’ ability to learn
or puts them or others at risk of injury. The functional
behavioral assessment’s results include identifying the
behavior, determining where the behavior comes from
and assessing why and how it happens.®

BIP: Behavior Intervention Plan. Based on the FBA re-
sults, the behavior intervention plan identifies trouble
behavior and the way in which it impedes on the
child’s ability to learn and meet promotion criteria. The
plan must include information regarding the inappro-
priate behavior in varied settings, different situations,
and the frequency throughout the school day. Any
helpful accommodations or interventions that aid the
student in minimizing or decreasing the inappropriate
behavior will be reported in the BIP.

MDR: Manifestation Determination Review. This review
meeting takes place when special needs students are
involved in an incident requiring disciplinary action
and the student is either showing signs of pattern bad
behavior or has been removed from his or her current
placement for more than 10 days.

Public School Placement Process

FAPE: Free and Appropriate Public Education. The IDEA
ensures that all special needs children are entitled,
under the law, to a free and appropriate education at
no cost to the parent, paid for by the public school. In
exchange for federal funding, this federal statute obli-
gates states to provide a FAPE in the LRE.

LRE: Least Restrictive Environment. The least restrictive
environment for a special needs student is to place
them as often as possible in opportunities to learn
alongside general education students. Therefore, the
less a special needs student is separate from general
education students or removed from opportunities to
learn with general education students, the better for
the special needs student.”

LEA: Local Education Agency. The school district.

Community School: A general education, public
school.

Classification: One of 13 identified disabilities recog-
nized by the IDEA, which allow for the provision of
services.

District 75*: New York City’s district of special educa-
tion resources. These include schools, organizations,
home and hospital instruction, and vision and hearing
services that offer special education and other related
services for children with disabilities. This is not a spe-
cific place, and is located throughout the city.?

NPS: New York State Approved Non-Public School. Private
schools, funded by the state, that provide special edu-
cation programs. These schools are not within the the
local school district or New York City Department of
Education but they have been approved as an accept-
able substitute in situations where the DOE cannot pro-
vide the necessary services for a special needs student.

FNR: Final Notice of Recommendation. This is a letter
from the DOE to the parents that indicates in which
school the child will be placed for special education
services.

Burlington/Carter: Case names that are used to refer to
tuition reimbursement cases, where a student is placed
in a special education setting by the parents, and the
parents intend to seek tuition reimbursement.’

10-Day Notice Letter: Parents that are contesting their
child’s school placement and believe their child was
denied a FAPE must submit a letter 10 days prior to the
student starting school in a private setting, informing
the school district that the parents are removing the
child from the public school, rejecting the recommend-
ed placement, and requesting tuition reimbursement
for the non-public or private school.

Nickerson/P-1 Letter*: Non-Public School Eligibility No-
tice. If the parent has cooperated fully and not delayed
the process, a letter may be sent by the NYCDOE after
60 days has passed since the date of consent for refer-
rals if the child still has not received a final notice of
recommendation for a special class.

Connors Case: Situations in which parents believe their
child was denied a FAPE have removed the child and
placed him or her into a non-public or private school
but cannot afford the tuition. Instead of paying tuition
and seeking reimbursement after an impartial hearing
on the merits, these parents request that the DOE make
direct payments to the school.

Comp-Ed: Compensatory Education. Past violations of
Child Find provisions or a gross failure to offer or
implement an IEP may result in compensatory educa-
tion, or services intended to make up for past denial of
FAPE. Students are compensated for lost time through
additional therapy, summer services, or other services.

Child Find: A requirement by law under the IDEA that
holds the school responsible for identifying, locating,
and evaluating children with disabilities within its ju-
risdiction, even if the child is in private or non-public
school.
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DOE?*: Department of Education (outside of NYC this is
known as the public school district). The NYC DOE is the
United States” largest school district with over 1.1 mil-
lion students.

IHO: Impartial Hearing Office. If a parent contests the
DOE'’s final student placement and believes the child is
being denied a Free and Appropriate Public Education
(FAPE), the parent can initiate a legal proceeding in
the Impartial Hearing Office called a due process hear-
ing. The DOE and the parent, who can be represented
by a lawyer, can offer evidence, witnesses, and present
arguments for a determination by the Impartial Hearing
Officer.®

SRO: State Review Office. Once the first phase of the due
process hearing has been completed and a decision has
been rendered by the Impartial Hearing Officer, the par-
ent or the DOE, or both, can appeal the decision. This
appeal is sent to a State Review Officer and a decision
will be made, albeit after a somewhat lengthy wait,
which will be the final decision on the matter unless

it is appealed for a second time to the Federal District
Court. There are very few states that have this “two-
tier” system.!!

SEA: State Educational Agency. Each state has an agency
that controls and is responsible for educational mat-
ters. New York’s SEA is the New York State Education
Department.

Neurological Evaluation: This is a medical evalua-
tion by a neurologist to identify if the student has a
dysfunction of the brain that may impede the ability

to learn. This evaluation also tests the child’s nervous
system and reactions. It can be appropriate for students
with seizures, fine motor delays, ADD/ADHD, and
different neurological syndromes.

Psychoeducational Evaluation: This is the most com-
mon name given to an academic assessment by school
districts. It should be a complete assessment of the
student’s strengths and weaknesses, utilizing standard
assessment tools, but very often when performed by a
school district the assessment is limited. It can be ad-
ministered by a school psychologist.

Neuropsychoeducational Evaluation: This is an evalu-
ation completed by a neuropsychologist. This is a se-
ries of standardized tests assessing academic skills and
overall brain function. It is more comprehensive than a
psychoeducational evaluation.

WPPSI/WISC: Wechsler Preschool and Primary Scale of
Intelligence/Wechsler Intelligence Scale for Children. The
Intelligence Scale for Children is an evaluation for
children ages 6-16 that tests cognitive abilities through
verbal comprehension index, visual spatial index, fluid
reasoning index, working memory index, and process-
ing speed index. The Preschool and Primary Scale
evaluates children ages 6 months-7 years.

WIAT-III: Wechsler Individual Achievement Test—Third
Edition. An evaluation to assess academic achievement
in people ages 4-85. The central focus is on reading,
writing, math, and oral language.

ABLLS-R: Assessment of Basic Language and Learning
Skills—Revised. A tool for assessment and curriculum
provided under services to assist language instruction
and enable successful communication for children with
autism or other developmental disabilities.

DSM-V: Diagnostic and Statistical Manual of Mental
Disorders, Fifth Edition. The DSM-V is a text that is com-
monly used as the authority on psychiatric diagnosis,
classifications, and treatment recommendations.!?

Disabilities

LD: Learning Disability. A disorder by which one of
the ways a student understands or uses language has
turned into difficulty listening, thinking, speaking,

reading, writing, spelling, or performing math equa-
tions.

ED: Emotional Disability. A student with emotional
disturbance displays a prolonged inability to learn in
school due to intellectual, sensory, or health factors,
among other obstructing behaviors.

ADHD: Attention Deficit Hyperactivity Disorder. An in-
ability to remain at attention during an activity and
some impulsive or hyperactive behavior.

ADD: Attention Deficit Disability. An inability to remain
at attention and keep concentrated on the task at hand.

CAPD: Central Auditory Processing Disorder. The brain’s
inability to process auditory information. These chil-
dren cannot interpret differences in the sounds of
words.

SID: Sensory Integration Disorder. An inability to pro-
cess and respond to the stimuli outside the body. SID is
often a condition associated alongside other disorders
such as autism or ADHD.

PTSD: Post Traumatic Stress Disorder. Due to a stress-
ful past event, this disorder can result in flashbacks of
trauma and cause avoidance of daily activities.

ODD: Oppositional Defiant Disorder. A disorder that cul-
minates in a continuous pattern of troublesome behav-
ior toward authority figures.

PDD: Pervasive Developmental Disorder. This refers to a
group of disorders that generally involve an inability
to develop socialization, communication, or imagina-
tion skills. This diagnosis is no longer recognized in
the DSM-V and is now referred to as Autism.

Dyslexia: A learning disability that is language-based
and affects a student’s ability to read, write, and/or
pronounce words.
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Services

Para: Para-professional. A person who assists either a
classroom or a student, one-on-one, during school. The
paraprofessional can provide such varied aid as man-
aging behaviors, providing health services, assisting in
transportation or in using the bathroom, among other
things. Typically, a paraprofessional is not a certified
teacher.

OT: Occupational Therapy. This type of therapy address-
es issues of motor, visual motor, sensory motor, and
self-care skills. Occupational therapists help practice
implementing skills and tools to facilitate the student’s
ability to participate in both in school activities as well
as daily life activities. OT can be satisfied by therapists
within the school or by therapists outside of school that
work under RSAs.

PT: Physical Therapy. This therapy involves using
physical activities to preserve or develop the student’s
balance, ambulation, coordination, and gross motor de-
velopment. PT can be satisfied by therapists within the
school or by therapists outside of the school that work
under RSAs.

SLT: Speech/Language Therapy. A speech language pa-
thologist works on the student’s auditory processing to
enhance the ability to articulate and understand sounds
and language.

AT: Assistive Technology. Any mechanism by which a
student with a disability is aided in the learning pro-
cess or in performing a task. Assistive technologies

can include graphic organizers, personal FM listening
systems, portable word processors, speech-recognition
programs, talking calculators, and tape records, among
others.

RSA: Related Service Authorization. This letter grants
special education students the approval to receive
certain therapies that encourage developmental, cor-
rective, or other supports to aid in learning and daily
activities. While paid for by the Department of Educa-
tion, these services are satisfied by providers indepen-
dent of the Department of Education because the De-
partment was unable to offer the student the services.

SETSS*: Special Education Teacher Support Services. The
special needs student stays within the general educa-
tion classroom for the majority of the school day but is
either pulled out of the classroom for more intensive
work with a special education teacher or a special edu-
cation teacher pushes into the classroom to provide
intensive assistance to the student in the general educa-
tion setting. (Sometimes referred to as Resource Room.)

SEIT: Special Education Itinerant Teacher. A certified
special education teacher provides services geared
toward the child’s IEP in an environment outside the
classroom.

EI: Early Intervention. The Early intervention process
by which students receive services from birth to age 3.
These special education teachers and service provid-
ers can work with children in a natural setting up until
they are age 3. They can help prepare the child and
family as they embark on the IFSP process.

RTT: Response to Intervention. A program implemented
by schools centered on monitoring effective academic
and behavioral support in addition to general educa-
tion. It is often a way for the school to offer services not
provided for in the IEP and it acts as an early interven-
ing service for students that are not, or have not yet
been, classified as special needs.

ABA: Applied Behavioral Analysis. This is a research
based teaching process by which repeated nonstandard
behavior in students with autism is treated. This also
can be used academically by using repeated scenarios
and an awards based system to address student’s atyp-
ical behaviors and academics. This should be provided
under the supervision of someone with a BCBA creden-
tial, or Board Certified Behavior Analyst.!?

FM Unit: A personal listening system that is worn by
a student to amplify the teacher’s voice and enable the
student to better focus on the teacher’s lesson.

TEACCH: Treatment and Education of Autistic and Relat-
ed Communication Handicapped Children. This is an ap-
proach to education geared toward assisting students
along the autism spectrum.

PECS: Picture Exchange Communication System. This
is a system whereby non-verbal children are able to
communicate without words through pictures. This
communication aid is often utilized for children with
autism.

DIR: Developmental Individual Differences Relationship-
Floortime. This program, developed by Stanley Greens-
pan, M.D., is premised on developing relationships
with the autistic student to engage and develop the
student. Also known as “Floortime.”

Lindamood-Bell: A teaching method designed to
improve sensory-cognitive functions for reading and
comprehension that has aided students with learning
challenges.

Orton Gillingham: A teaching method geared toward
individuals with dyslexia that offers specific instruc-
tion to enhance reading ability and aid in reading

at grade level. Teachers can be board certified in the
Orton-Gillingham Methodology.

Wilson: A reading system based on Orton-Gillingham
principles to teach the structure of language to those
with difficulties learning by other means or those who
require multisensory language instruction.
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DBT: Dialectical Behavior Therapy. This is a psychologi-
cal therapy that aims to treat and reduce behaviors
associated with a spectrum of disorders including
suicidal, borderline personality disorder, dependence,
depression, eating disorders, and post-traumatic stress
disorder.

RTEF: Residential Treatment Facility. Treatment cen-

ters, licensed by the New York State Office of Mental
Health, that provide 24 hour, supervised mental health
services, educational services, and other therapies to
children or adults.

Endnotes
1. 20 U.S.C.§ 1400 (2004).

2. A Guide to the Individualized Education Program. (2007). U.S.
Department of Education. http://www?2.ed.gov/parents/
needs/speced/iepguide/index.html.

3. Special Education in New York State for Children Ages 3-21, A
Parent’s Guide. (2004) The University of the State of New York
The State Education Department, Vocational and Educational
Services for Individuals with Disabilities. http:/ /www.p12.
nysed.gov/specialed /publications/policy / parentguide.htm# ;
for the NYC CSE district breakdown see http:/ /schools.nyc.gov/
Academics/SpecialEducation/ContactsResources/cse.htm.

4. Committees on PreSchool Special Education (CPSEs). New York
City Department of Education. http://schools.nyc.gov/
Academics/SpecialEducation/ContactsResources/cpse.htm.

5. Functional Behavioral Assessments (FBAs). (2011) New York
State Education Department Office of P-12 Education, Office
of Special Education. http://www.p12.nysed.gov/specialed /
publications/topicalbriefs /FBA htm.

6. Doe v. Board of Education, 9 F.3d 455, 459-60 (6th Cir. 1993), cert.
denied, 114 S. Ct. 2104 (1994).

7. T.M. ex rel. A.M. v. Cornwall Cent. School Dist., 752 E.3d 145 (2d
Cir. 2014).

8. About D75. New York City Department of Education. http://
schools.nyc.gov/Academics/SpecialEducation/D75/
AboutD75/default.htm.

9. Burlington School Committee v. Department of Education, 471 U.S.
359, 105 S. Ct. 1996 (1993); Florence County School District Four v.
Carter, 510 U.S. 7,114 S. Ct. 361 (1993).

10.  Impartial Hearing Office. The New York City Department
of Education. http:/ /schools.nyc.gov/Offices/
EnterpriseOperations/ChiefFinancialOfficer/DFO/
ImpartialHearingOffice /default.htm.

11.  New York State Review Officers (SROs). (2014) New York State
Education Department Office of State Review. http://www.
sro.nysed.gov/.

12.  American Psychiatric Association. (2013). Diagnostic and
Statistical Manual of Mental Disorders (5th ed.). Washington, DC.

13. 83AN.Y.Jur. 2d Physicians, Etc. § 180.50.
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Ethics Poll #11 Results

By Natalie J. Kaplan, Phillip Tribble and Judith B. Raskin

Scenario

By now, Fuss Bujjet and Neet-O. Nelson have
been partners for twelve years. Files and records have
accumulated and together they decide it’s time for a
housecleaning. Neet-O. said to Fuss: “Let’s get rid of
these old files. No one could expect us to keep them for
twelve years. Let’s weed out everything from before,
say, 2010 and shred them.” Fuss said, “Fine.”

Then she looked at the rows of check ledgers and
boxes of bank statements and said, “While we’re at it,
let’s get rid of these too. If we ever need them, we have
copies of checks in client files anyhow.” Neet-O. agreed.
So they dug in, separating the pre-2010 files and piling
up pre-2010 ledgers and bank statements. Then they
called in a shredder to complete the job.

They don’t know it yet, but, at the beginning of
2015, Bujjet and Nelson will be summoned for a record
review by the Disciplinary Committee. The Committee
will request production of all office financial files from
2009 to the present. Fuss and Neet-O. will have a very
uneasy sense that they might be in trouble when they
can’t produce them. Will they ever!

Question

What four important Rules of Professional Conduct
(“RPC”) did Fuss Bujjet and Neet-O. Nelson violate?

A. Rules requiring ten-year retention of retainer
agreements, bills, bank documents and office
financial records.

B. Rules requiring seven-year retention of retainer
agreements, bills, bank documents and office
financial records.

C. Rules requiring five-year retention of retainer
agreements, bills, bank documents and office
financial records.

D. I don’t know.

Results and Commentary

The distribution below shows the results from 192
entries received:

Answer

“B.” RPC 1.15(d), “Required Bookkeeping Re-
cords,” requires the retention of many kinds of finan-
cial records, including bookkeeping records, for “seven
years after the events they record.” (RPC 1.15(d)(1)).
Keeping them for seven years is the simple part. But,
the Rule is by no means simple, and it pertains to lots
more than the records of the bookkeeper! (The title can-
not be taken literally.)

Rule 1.15, generally, pertains to fiduciary responsi-
bility and mishandling of client property.! The reten-
tion of records is only a portion of the Rule. Ethics
Professor Roy Simon cautions, in Simon'’s Rules of Profes-
sional Conduct Annotated (2014 ed.) (“Simon’s Rules”),
that Rule 1.15 is “the muost strictly enforced rule in the
RPC. Even minor or unintentional infractions of the
detailed provisions are met with swift and often harsh
discipline....” Rule 1.15 is a Rule for us to know well.

Analysis

Eight kinds of records are listed in R. 1.15(d)(1).2
Fortunately, they reduce conceptually into four catego-
ries: 1) Retainer agreements and closing statements, 2)
Client bills, 3) Bank documents, and, 4) Bookkeeping
records. Only the bank documents are to be kept in
the original form. The rest may be paper or electronic
copies.?

Of the above four categories, the first three are
relatively straightforward. The category of Retainer
agreements and closing statements, (d)(1)(iii), includes
those statements filed with the Office of Court Admin-
istration (d)(1)(vii). Bills to clients are to encompass
both legal fees and expenses, (d)(1)(v), including the
expenses of non-employee consultants, such as other
lawyers, investigators and accountants (d)(1)(vi).* Vir-
tually all original bank documents are to be retained.
This includes: checkbooks, check stubs, statements,
cancelled checks (when the bank returns them) and
duplicate deposit slips, (d)(1)(iv).

Lastly, “Bookkeeping records,” as we use it here,
are office-generated records relating to any bank ac-

Response Count | Percent
A. Rules requiring ten-year retention of retainer agreements, bills, bank documents and office 2 10.9%
financial records. e
B. Rules requiring seven-year retention of retainer agreements, bills, bank documents and office 154 | 8029
financial records. e
C. Rules requiring five-year retention of retainer agreements, bills, bank documents and office 5 1.0%
financial records. -
D.Idon’t know 15 7.8%
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count that “concerns or affects” the attorney’s practice
of law. And it is with respect to these “Bookkeeping
records” where the details are bedeviling.

Each bank account requires the creation of an office
record, which notes seven items, concerning deposits
and withdrawals: 1) date of deposit, 2) source of funds,
3) description of funds (e.g., cash, check, money order),
4) date of withdrawal or check, 5) amount withdrawn,
6) recipient or payee, and 7) purpose of payment (d)(1)
(i). Inexplicably, it fails to list the “amount” deposited.
This should be presumed an eighth required item.

For Attorney Special Accounts—alternatively
known as Attorney” Trust” Accounts or Attorney “Es-
crow” Accounts, RPC 1.15(b)(2)—items are listed which
appear to duplicate those of the previous list: 1) the
names for whom the funds are retained, 2) individual
payees and 3) amounts paid (d)(1)(ii).?

Rule 1.15(i) requires production of all of these
records, kept “as specified,” upon subpoena or notice.
The failure to comply with the notice is considered a
separate, punishable violation of the Rules.

Endnotes

1. The complete title of RPC 1.15 is a mouthful: “Preserving
Identity of Funds and Property of Others; Fiduciary
Responsibility; Commingling and Misappropriation of Client
Funds or Property; Maintenance of Bank Accounts; Record
Keeping; Examination of Records.”

2. The complete text of RPC 1.15(d)(1) “Required Bookkeeping
Records” is included below:

1. A lawyer shall maintain for seven years after the events that
they record:

i. The records of all deposits in and withdrawals from

the accounts specified in Rule 1.15(b)[funds belonging to
another person] and of any other bank account that concerns
or affects the lawyer’s practice of law; these records shall
specifically identify the date, source and description of each
item deposited, as well as the date, payee and purpose of each
withdrawal or disbursement;

ii. a record for special accounts, showing the source of all
funds deposited in such accounts, the names of all persons for
whom the funds are or were held, the amount of such funds,
the description and amounts, and the names of all persons to
whom such funds were disbursed;

iii. copies of all retainer and compensation agreements with
clients;

iv. copies of all statements to clients or other persons showing
the disbursement of funds to them of on their behalf;

v. copies of all bills rendered to clients;

vi. copies of all records showing payments to lawyers,
investigators or other persons, not in the lawyer’s regular
employ, for services rendered or performed;

vii. copies of all retainer and closing statements filed with the
Office of Court Administration; and

viii. all checkbooks and check stubs, bank statements, pre-
numbered canceled checks and duplicate deposit slips.

For more detailed treatment of electronic storage, back-up
and cloud storage, we recommend Simon’s Rules at p. 824 and
NYSBA Ethics Ops. 840 and 850.

The Rules also provide that records be kept of payments
to independent contractors who were not associated with
individual client matters (d)(1)(vi).

We note the apparent duplicate mention of “payees” and
“amounts withdrawn” and “paid.”

CHANGING OF THE CHAIRS

Richard A. Weinblatt and JulieAnn Calareso

The Executive Committee of the Elder Law and Special Needs
Section presents Richard A. Weinblatt with a gift for his exem-

plary service as our Section Chair.
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