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On the other hand, a California trial attorney con-
cluded that the lack of mentoring may be the problem. 
Shaana A. Rahman, Esq., in her article Wanted: Women 
Trial Lawyers, observed that her “journey in litigation has 
shown…that what women lack are women mentors and 
role models—essentially women willing to share their 
personal stories, challenges and successes and women 
showing other women how it’s done.”9

I don’t know where the answer lies. But what we can 
do as a Section is endeavor to explore ways to further 
sensitize the bench and bar, and help effectuate change.  
Whether through membership drives, leadership roles, 
mentoring programs, CLEs or “brown bag” sessions, we 
need to—and will—focus on this issue. Indeed, we have 
an Ad Hoc Committee of Female Former Section Chairs 
that is looking at the issue and what we as a Section can 
do to confront it, convening an inaugural meeting in 
September.

James M. Wicks

Endnotes
1. Stephanie A. Scharf & Roberta D. Liebenberg, First Chairs at Trial: 

More Women Need Seats at the Table, 14-15 (2015), available at http://
www.americanbar.org/content/dam/aba/marketing/women/
fi rst_chairs2015.authcheckdam.pdf (last visited Aug. 31, 2015) 
[hereinafter First Chairs Report].

2. Id. at 10.

3. Id. at 12-13. 

4. Cruz-Aponte v. Caribbean Petroleum Corp., No. 09-2092 (FAB), 2015 
U.S. Dist. LEXIS 109646, at *33 (D.P.R. Aug. 17, 2015). 

5. Id. at *38.

6. Id. (citing First Chairs Report, supra note 1, at 14-15).

7. John G. McCabe, Ph.D., Women Warriors: More Women Need Seats 
at Counsel Table (2015), available at http://www.doar.com/wp-
content/uploads/2015/07/Women-Warriors.pdf (last visited Aug. 
31, 2015).

8. Id. at 3.

9. Shaana A. Rahman, Esq., Wanted: Women Trial Lawyers (Feb. 
2013), available at http://plaintiffmagazine.com/Feb13/Rahman_
Wanted_Women-trial-lawyers.pdf (last visited Aug. 31, 2015).

Gender inequality in the 
courtroom, namely, the low 
number of women taking lead 
roles at trial and in the court-
room, exists. The American Bar 
Association (“ABA”) studied 
this very issue and recently 
issued a Report, First Chairs 
at Trial: More Women Need 
Seats at the Table (2015) (“First 
Chairs Report”).1 The Report 
found that, notwithstanding 
the roughly equal numbers of 
male/female law graduates, women represented only 
27% of the lawyers arguing civil cases,2 and even less—
21%—in criminal cases.3

Why? And what can be done?

I recently came across a federal case imposing sanc-
tions on a lawyer for making inappropriate comments 
to his female adversary. The comments, made during a 
deposition in the presence of 14 lawyers, were, “you’re 
still warm? You’re not getting menopause, I hope.”4 In his 
opinion, District Judge Besosa noted that “discriminatory 
comments like this undoubtedly occur on a daily basis 
in the legal profession and are routinely swept under the 
rug. But the concealment does not diminish its effect.”5 
Citing the First Chairs Report, the court noted that the 
ABA concluded that such inappropriate or stereotypical 
remarks directed toward women lawyers is “one of the 
causes of the marked underrepresentation of women in 
lead trial attorney roles.”6

One jury consultant recently observed that the 
“lawyer as warrior” metaphor leads to gender inequal-
ity at the trial table.7 He argues that ,“[i]f proponents of 
greater gender equality in the role of lead counsel and 
trial lawyer want to produce change, they would do well 
to consider that, in addition to changes in policy, a shift 
away from the lawyer as warrior metaphor must also 
occur.”8 

A Message from the Chair
Gender Inequality in the Courtroom
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Dish’s investigation allegedly revealed fraudulent in-
voicing, corroborating Kshetrapal’s fi ndings, and exposed 
alleged bribery of Dish executives.15 In October 2008, Dish 
ended its relationship with Dreamakers and discharged 
several senior executives involved in the scandal.16 De-
spite Kshetrapal’s full cooperation with Dish’s investiga-
tion, the complaint alleges that Kshetrapal was forced to 
resign “without justifi cation” in November 2008.17

Following Dish’s termination of its business rela-
tionship with Dreamakers, Dreamakers fi led a breach of 
contract claim in December 2008.18 In response, Dish fi led 
counterclaims against Dreamakers for fraudulent invoic-
ing and bribery.19 In the course of the litigation, Dish’s 
counsel allegedly sought to represent Kshetrapal repeat-
edly at his deposition.20 The complaint alleges Dish’s 
counsel assured Kshetrapal that Dish would not retaliate 
against him for testifying truthfully at his deposition by 
interfering with his current employment.21 Following 
Dish’s assurances, Kshetrapal was deposed on behalf 
of Dish and testifi ed extensively about the fraudulent 
invoicing, the bribery, and the complicity of his former 
supervisors.22

Contrary to Dish’s assurances,23 the complaint alleges 
that Dish’s management proceeded to blacklist Kshetra-
pal.24 In 2009, Dish discontinued business with SAA VN, 
LLC (“SAA VN”), a Bollywood music streaming service, 
upon learning that SAA VN employed Kshetrapal.25 The 
following year, according to Kshetrapal’s pleadings, Dish 
pressured Nimbus Communications Limited to rescind an 
employment offer to Kshetrapal for an executive posi-
tion by threatening to pull its business26 and providing a 
negative reference about Kshetrapal in violation of Dish’s 
neutral reference policy.27 Thereafter, in 2011, Dish alleg-
edly informed SAA VN that it was unwilling do business 
with SAA VN because SAA VN continued to employ 
Kshetrapal, alluding to Kshetrapal’s “prior unethical busi-
ness conduct.”28

Following Dish’s repeated interferences with Kshet-
rapal’s subsequent employment, Kshetrapal fi led suit 
against Dish under Section 1514A of SOX’s whistleblower 
retaliation statute, among other claims.29

2. Expansive Whistleblower Protection Under 
Sarbanes-Oxley

The issue in Kshetrapal’s case was whether his post-
termination deposition testimony qualifi ed as protected 
activity under SOX.30 The analysis hinged on whether 

Two fi nancial crises ago, Congress determined to 
expand whistleblower protections for those who report fi -
nancial fraud and related misconduct. The result became 
Section 1514A of the Sarbanes-Oxley Act of 2002 (“SOX”). 
Recently, the Honorable Paul A. Crotty of the Southern 
District of New York had occasion to explore the contours 
of SOX whistleblower protection. In Kshetrapal v. Dish 
Network, LLC,1 Judge Crotty became the fi rst federal judge 
to hold that a former employee who engages in post-em-
ployment protected activity may bring a whistleblower 
retaliation claim under the statute.2 According to Judge 
Crotty’s analysis, SOX protections extend to an individual 
who discloses evidence of fi nancial wrongdoing by his 
employer months or years after the employer-employee 
relationship ends and who, thereafter, suffers retaliation.3

1. Background

Tarun Kshetrapal was employed by Dish Network 
LLC (“Dish”) from March 2007 through November 2008 
as the Associate Director of South Asian Marketing.4 Ac-
cording to the complaint, in spring 2008, Kshetrapal began 
to suspect that Dreamakers, a marketing agency retained 
by Dish, was billing Dish for work that Dreamakers 
had performed incorrectly or had not performed at all.5 
Kshetrapal shared his suspicions with his supervisors, but 
they allegedly ignored Kshetrapal’s concerns.6 Unknown 
to Kshetrapal at the time,7 his supervisors allegedly were 
among the Dish executives who approved Dreamakers’ 
fraudulent invoices and granted Dreamakers exclusivity 
over South Asian programming in exchange for gifts that 
included a new Mercedes Benz, Rolex watches, thousands 
of dollars to spend in Atlantic City, spa treatments, Broad-
way show tickets, limousine rides, airline tickets, luxury 
hotel accommodations, and discounted gift cards.8

Determined to confi rm whether his suspicions were 
correct, Kshetrapal performed his own investigation,9 but 
the complaint alleges he was reprimanded for probing 
into Dreamakers’ activities.10 Thereafter, Kshetrapal re-
fused to sign off on Dreamakers invoices that he believed 
to be fraudulent.11 Upon learning about Kshetrapal’s ac-
tions, Dreamakers’ CEO allegedly demanded that a Dish 
executive fi re Kshetrapal.12 When the executive refused to 
fi re Kshetrapal, Dreamakers’ CEO threatened to expose 
that executive’s acceptance of a bribe from Dreamakers.13 
The Dish executive then allegedly reported her accep-
tance of a “steeply discounted Mercedes” from Dreamak-
ers to Dish’s Senior Vice President of Programming, who 
began an internal investigation into the matter.14 

Blacklisting a Former Employee in Retaliation for 
Post-Employment Protected Activity Can Create SOX 
Exposure: Kshetrapal v. Dish Network, LLC
By Peter J. Pizzi
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ond, the Court found that excluding former employees 
from the scope of Section 704(a) would undermine Title 
VII’s effectiveness “by allowing the threat of postemploy-
ment retaliation to deter victims of discrimination from 
complaining to the EEOC, and would provide a perverse 
incentive for employers to fi re employees who might 
bring Title VII claims.”49 Accordingly, the Supreme Court 
held that former employees are included within the scope 
of the term “employees” for purposes of Section 704(a)’s 
protection.50

b. Kshetrapal v. Dish Network, LLC

The Robinson Court’s reasoning guided Judge Crotty’s 
analysis of whether Kshetrapal was an “employee” for 
purposes of the SOX statute and, therefore, had en-
gaged in protected activity during his post-termination 
deposition.51

Under Section 1514A of the SOX statute, an employer 
may not “discharge, demote, suspend, threaten, harass, or 
in any other manner discriminate against an employee in 
the terms and conditions of employment because of any 
lawful act” that an employee performs in reporting cor-
porate fraud.52 To bring a successful SOX whistleblower 
retaliation claim, an employee must “‘prove by a prepon-
derance of the evidence that (1) she engaged in protected 
activity; (2) the employer knew that she engaged in the 
protected activity; (3) she suffered an unfavorable person-
nel action; (4) the protected activity was a contributing 
factor in the unfavorable action.’”53

Dish argued that the scope of Kshetrapal’s SOX claim 
was limited to his protected activities while employed.54 
The Court, however, disagreed with Dish’s reading of 
the statute.55 Looking to “the language and purpose of 
the SOX statute,”56 the Court found that Section 1514A 
extends protection from whistleblower retaliation to 
former employees.57 On its face, the provision covers an 
employee engaged in protected activity during the term 
of employment.58 The term “employee,” however, is not 
defi ned within SOX nor does Section 1514A contain a 
“temporal qualifi er” indicating whether “employee” only 
refers to current employees.59 Therefore, like the Robinson 
Court found in analyzing Section 704(a) of Title VII, the 
Kshetrapal Court found the term “employee” ambigu-
ous as used in Section 1514A of SOX.60 Importantly, as in 
Robinson, the Court noted that reinstatement is one of the 
remedies set forth in Section 1514A, leading to the infer-
ence that “employee” as used in Section 1514 includes 
former employees.61

Finding Section 1514A ambiguous, the Court relied 
on sources outside the statute for guidance.62 First, the 
Court looked to the Department of Labor (“DOL”) regula-
tions and administrative decisions to determine whether 
the term “employee” includes former employees.63 The 
Court found that the DOL regulations implementing Sec-
tion 1514A “defi ne ‘employee’ to include ‘an individual 
presently or formerly working for a covered person.’”64 

Kshetrapal was an “employee” for purposes of the SOX 
statute.31

a. Robinson v. Shell Oil Company

The Supreme Court’s ruling in Robinson v. Shell Oil 
Company32 infl uenced Judge Crotty’s decision to adopt 
an expansive interpretation of the term “employee” 
under SOX.33 In Robinson, the Supreme Court consid-
ered whether the term “employees,” as used in Section 
704(a) of Title VII of the Civil Rights Act of 1964, included 
former employees.34 Robinson claimed that Shell Oil Co. 
(“Shell”) had discharged him because of his race.35 Rob-
inson fi led a charge with the EEOC, and while the charge 
was pending, he applied for a position with another 
company.36 Robinson claimed that Shell gave a negative 
reference to the potential employer in retaliation for the 
pending EEOC charge, and he fi led suit under Section 
704(a), alleging retaliatory discrimination.37

Section 704(a) makes it unlawful “‘for an employer 
to discriminate against any of his employees or appli-
cants for employment’” who have engaged in Title VII 
protected activity or who have assisted others in doing 
so.38 Justice Thomas, writing for a unanimous Court, 
concluded that the term “employees,” as used in Section 
704(a), was ambiguous as to whether it included former 
employees.39 First, the Court found Section 704(a) lacks a 
“temporal qualifi er” indicating whether the statute pro-
tects only individuals “still employed at the time of the 
retaliation.”40 Second, the Court found Title VII’s defi ni-
tion of “employee” also “lacks any temporal qualifi er” 
and could equally refer to current or past employees.41 
Third, the Court found that a number of other Title VII 
provisions “use the term ‘employees’ to mean something 
more inclusive or different from ‘current employees.’”42 
For example, the Court noted that one of Title VII’s statu-
tory remedies is reinstatement, which necessarily applies 
to former employees.43 The Court further found that, 
while some sections of Title VII use the term “employee” 
to refer “unambiguously to a current employee,” the 
term does not carry the same meaning in every section or 
context of Title VII.44 As a result, the Court concluded the 
term “employees” as used in Section 704(a) is necessarily 
ambiguous, and that an inquiry into the broader context 
of the statute was required to resolve the ambiguity.45 

The Supreme Court found the inclusion of former 
employees within Section 704(a)’s scope consistent with 
the broader context of Title VII and with Section 704(a)’s 
primary purpose of “maintaining unfettered access” to 
Title VII’s remedial mechanisms.46 First, the Court noted, 
several sections of Title VII “plainly contemplate that 
former employees will make use of the remedial mecha-
nisms of Title VII.”47 Furthermore, the Court found it “far 
more consistent to include former employees within the 
scope” of Section 704(a)’s protection because the statute 
“expressly protects employees from retaliation for fi ling a 
charge,” and a charge alleging unlawful discharge would 
“necessarily be brought by a former employee.”48 Sec-
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Endnotes
1. Kshetrapal v. Dish Network, LLC, No. 14-cv-3527 (PAC), 2015 U.S. 

Dist. LEXIS 24573 (S.D.N.Y. Feb. 27, 2015).

2. See id. at *6-13.

3. See id.

4. Id. at *2.

5. Id.

6. Id. at *2-3.

7. Compl. at 15, Kshetrapal v. Dish Network, LLC, (S.D.N.Y. fi led May 
16, 2014) (No. 14-cv-3527 (PAC)) [hereinafter Kshetrapal Compl.].

8. Id. at 1-2.

9. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *3.

10. Id.; see also Kshetrapal Compl., supra note 7, at 14.

11. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *3.

12. Id.

13. Id.

14. Id.

15. Id.
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18. Id.

19. Id.
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21. Id.

22. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *4.

23. Kshetrapal Compl., supra note 7, at 17.

24. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *4-6.

25. Id. at *4-5; Kshetrapal Compl., supra note 7, at 18.

26. Kshetrapal Compl., supra note 7, at 19.

27. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *5; Kshetrapal Compl., 
supra note 7, at 20.

28. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *5; Kshetrapal Compl., 
supra note 7, at 21.

29. Kshetrapal Compl., supra note 7, at 23-25; see also Kshetrapal, 2015 
U.S. Dist. LEXIS 24573, at *6-13.

30. See Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *6-13.

31. See id.

32. 519 U.S. 337 (1997).

33. Kshetrapal, 2015 U.S. Dist. LEXIS 24573, at *9 n.3.

34. Robinson, 519 U.S. at 339.

35. Id.

36. Id.

37. Id. at 339-40.

38. Id. at 339 (quoting 42 U.S.C § 2000e-3 (1972)).

39. Id. at 341.

40. Id.

41. Id. at 342.

42. Id.

43. Id.

44. Id. at 343.

45. Id. at 343-44.

46. See id. at 345-46.

Additionally, the Court relied on a recent Administrative 
Review Board (“ARB”) that held “an employee’s post-
termination whistleblowing c[ould] constitute protected 
activity under SOX.”65 The Court noted that, while the 
proper level deference to DOL regulations and admin-
istrative decisions is unclear,66 courts have afforded 
Skidmore deference to such regulations and administra-
tive decisions.67 

Next, the Court looked to the legislative purpose 
of SOX.68 The Court found that interpreting the term 
“employee” expansively to include former employees 
supported SOX’s intended purpose of combating “‘what 
Congress identifi ed as a corporate culture, supported 
by law, that discourages employees from reporting 
fraudulent behavior not only to the proper authorities…
but even internally.’”69 Moreover, the Court found its 
interpretation of “employee” consistent with a recent 
Supreme Court decision holding “the term ‘employee’ 
should be interpreted expansively in the context of 
Section 1514A.”70 The Court explained that limiting 
the term “employee” to current employees “would 
discourage employees from exposing fraudulent activi-
ties of their former employers for fear of retaliation in 
the form of blacklisting or interference with subsequent 
employment.”71 

The Court went on to hold that Kshetrapal’s post-ter-
mination deposition was protected activity under SOX,72 
because a contrary holding would subvert the purpose of 
SOX to “encourage whistleblowing.”73 For the above rea-
sons, the Court held that SOX whistleblower protection 
covers former employees, and that a former employee’s 
post-termination deposition testimony is protected activ-
ity under SOX.74

3. Conclusion

Following the Kshetrapal decision, a terminated 
employee who reports corporate fraud after being dis-
charged may still bring a retaliation claim under SOX. 
Typically, a whistleblower retaliation claim arises in the 
context of a former employee challenging her discharge 
after reporting corporate fraud during the term of her 
employment. Kshetrapal’s case is unique in that his pro-
tected activity is his deposition testimony taken after his 
employment, and he is challenging Dish’s actions sub-
sequent to that post-employment deposition (i.e. alleg-
edly refusing to do business with Kshetrapal’s employer, 
giving negative references in violation of Dish’s neutral 
reference policy, and interfering with an employment 
offer).75 Compared to a typical whistleblower retaliation 
claim, there is arguably less of a nexus among Kshetra-
pal’s employment by Dish, his protected activity, and 
Dish’s alleged retaliation. Consequently, Judge Crotty’s 
decision is a noteworthy expansion of SOX whistle-
blower protection in that a former employee disclosing 
fi nancial irregularities long after the employer-employee 
relationship has ended is now protected under SOX from 
retaliation.
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71. Id. at *12-13.

72. Id. at *12.

73. Id. at *13 (quoting Lawson, 134 S. Ct. at 1170).

74. See id at *12-13.

75. See id. at *4-6.
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60. Id.

61. Id.

62. Id.

63. Id.

64. Id. (quoting 29 C.F.R. 1980.101).

65. Id. (citing Levi v. Anheuser Busch Inbev, 2014 DOLSOX LEXIS 42, at 
*5 (ARB July 24, 2014)).
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to award qui tam damages even where statutes did not 
expressly mandate them. Although use of such provisions 
ebbed and fl owed, by the nineteenth century William 
Blackstone deemed qui tam actions “a consistent part of 
British legislative policy.”10 

In the United States, qui tam actions existed as early 
as the First Continental Congress in the late 1700s. “Of 
the fourteen statutes imposing penalties enacted by the 
First Congress, between ten and twelve authorized qui 
tam suits.”11 Even McCulloch v. Maryland,12 the Supreme 
Court decision that helped defi ne congressional power in 
the fi rst decades of the new nation, was a qui tam action, 
brought by an individual suing for himself and the state 
of Maryland.

i. The False Claims Act

The best known and most developed of the early qui 
tam statutes was the False Claims Act (“FCA”), enacted at 
the height of the Civil War.13 The FCA’s history not only 
highlights the policy concerns at play in the use of qui 
tam actions, but also paves the way for the whistleblower 
statutes of the last twenty years.

By 1863, the Union Army was not doing well, despite 
signifi cantly outnumbering the Confederate Army.14 One 
signifi cant obstacle was the pervasive fraud and profi teer-
ing practiced by government contractors.15 Purported 
weapons shipments were found to contain nothing but 
sawdust once the boxes were opened.16 Soldiers’ boots fell 
apart in less than a week, and their tents were not proper-
ly waterproofed.17 The same horses and mules were sold 
to the cavalry multiple times.18 Not only did the Union 
lack any agency to investigate these crimes, these crimes 
were often perpetrated by prominent citizens, who could 
rely on their political connections to escape punishment.19 

Thus, in January, 1863, Senator Henry Wilson of Mas-
sachusetts (later Vice President to Ulysses S. Grant) intro-
duced Senate Bill No. 467, which was designed to prevent 
and punish fraud on the U.S. government.20 The bill 
provided that any person who knowingly submitted false 
claims to the government would be liable for double the 
government’s damages plus a penalty of $2,000 for each 
false claim.21 The bill also included a signifi cant reward 
for those who came forward to report fraud—50% of the 
recovery.22 As Senator Jacob Howard noted, the provision 
was based “upon the old-fashioned idea of holding out a 
temptation, and ‘setting a rogue to catch a rogue,’ which 
is the safest and most expeditious way I have ever discov-
ered of bringing rogues to justice.”23 While the FCA’s sup-
porters recognized that those bringing qui tam suits might 
not be the most savory of characters, they were willing 

1. Introduction

In early 2013, Senators Patrick Leahy, D-Vermont, and 
Chuck Grassley, R-Iowa, introduced a piece of legislation 
in the Senate called the Criminal Antitrust Anti-Retalia-
tion Act (CAARA), which sought to provide anti-retalia-
tory protection for antitrust whistleblowers who reported 
violations of criminal cartel activity.1 CAARA would, for 
the fi rst time, allow an employee who is the subject of 
retaliation to fi le a complaint in federal court for rein-
statement, back pay, and damages to cover litigation costs 
and attorney fees.2 However, the bill would not provide 
antitrust whistleblowers with a reward or bounty.3 While 
the Senate unanimously passed the bill in late 2013, it 
lingered in the House of Representatives and died with 
the close of the 113th Congress.4 Yet, whistleblower 
rights have expanded in other areas of law, and federal 
law enforcers have made recent public remarks touting 
the benefi ts of whistleblower rewards. As a result, there 
has been renewed debate over whether a whistleblower 
program is needed in the antitrust context, and what that 
program should look like. 

We discuss here the history of whistleblower statutes, 
and provide an overview of whistleblower programs uti-
lized by the Internal Revenue Service (“IRS”) and Securi-
ties and Exchange Commission (“SEC”). Additionally, we 
will discuss varying views on whether a whistleblower 
statute is necessary to protect those who report antitrust 
law violations. 

2. The Historical Underpinnings of Whistleblower 
Statutes

Whistleblower statutes generally have two main 
components: (1) a qui tam provision, which allows a 
private citizen to bring suit on behalf of the government 
and claim a portion of any penalty imposed;5 and (2) an 
anti-retaliatory provision, which provides a civil remedy 
for those who experience retaliation after blowing the 
whistle on illegal activity.6 While today these provisions 
often work hand-in-hand to encourage private citizens 
to report illegal behavior, their historical origins are 
different.

a. History of Qui Tam Actions

Qui tam provisions date to fourteenth-century 
England.7 At the time, the nation lacked any organized 
inspector or police force.8 Thus, the government chose to 
rely on private citizens to assist in protecting safety and 
public order, as monarchs like King Edward III enacted 
statutes allowing those who reported violations to col-
lect a steep bounty.9 Qui tam provisions became so well 
entrenched in English law that by the 1500s courts began 
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forward, and believe that the DOJ is best positioned to 
prosecute fraud against the government.42 Others recog-
nize that the DOJ may lack the resources or motivation 
to pursue fraudulent actions that nonetheless are in the 
public interest.43 Which side wins out in a given decade 
appears to depend largely on what the public perceives to 
be at stake.

b. History of Anti-Retaliatory Provisions

Anti-retaliatory provisions have their roots in the 
labor relations statutes of the early 20th century. Before 
that time, employees were almost entirely “at-will”—
dischargeable at any time and for any reason. Work-
ers found relief not in the courts, but in the legislature, 
which passed statutes making it easier for workers to 
form unions. Moreover, the Clayton Antitrust Act of 1914 
exempted labor unions from federal antitrust laws,44 and 
prohibited federal courts from issuing injunctions that 
restrained labor unions.45 The Railway Labor Act of 1926 
and Wagner Act of 1935 further strengthened workers’ 
ability to engage in union activities and to bargain col-
lectively.46 By 1940, the Supreme Court recognized that 
Congress could use national policy concerns to restrict the 
right of employers to discharge at-will employees. 

The passage of the labor relations statutes highlighted 
not only the possibility of anti-retaliatory provisions, but 
also their necessity. For instance, the Wagner Act cre-
ated the National Labor Relations Board (“NLRB”) to 
implement the Act’s provisions,47 and the NLRB quickly 
discovered that, to succeed in enforcement proceedings, 
employee help was vital. In turn, employees would par-
ticipate only if they knew their jobs would be protected. 
This trend continued into the 1960s and 1970s, as federal 
regulation expanded. The newly enacted Civil Rights 
Act of 1964,48 Occupational Safety and Health Act,49 and 
Consumer Protection Act,50 among others, all required 
employee participation to ensure their effective enforce-
ment. Thus, Congress included provisions prohibiting 
businesses from retaliating against participating em-
ployees.51 For the fi rst time, a signifi cant portion of the 
American private sector workforce had protection against 
employer retaliation (albeit limited to acts in furtherance 
of enforcement proceedings).52

Thereafter, Congress began to include not only ad-
ministrative remedies for retaliation, but also a right for 
employees to bring private actions to recover for retali-
ation. For instance, the 1986 amendments to the FCA 
include a private cause of action, allowing the relator to 
be awarded “all relief necessary to make the employee 
whole,” including reinstatement, back pay, two times the 
amount of back pay, litigation costs, and attorney fees.53

In more recent times, regulatory authorities, includ-
ing the IRS and SEC, have successfully used whistleblow-
er provisions to enforce various federal and state laws.54 

to set aside those concerns in favor of the larger goal of 
preventing fraud.24

In March 1863, the FCA was enacted into law and 
was noteworthy, in part, because of the limited role it 
provided to the government in qui tam actions.25 As 
originally conceived, the individual bringing the action, 
called the relator, prosecuted the case from beginning to 
end.26 The United States had no right to intervene, or to 
otherwise preempt the action, though it could block the 
withdrawal or discontinuance of the case.27 As one com-
mentator has written, “[i]t was a terrifi c plan that started 
well.”28 

ii. Amendments to the False Claims Act

In 1943, the FCA was substantially amended to give 
the government signifi cantly more power to pursue and 
direct qui tam suits.29 The amendments further provided 
that if the government possessed any knowledge of the 
fraud when the action was fi led, the qui tam action could 
not survive.30 In addition, at the time of fi ling, the rela-
tor had to present all evidence to the government, which 
had the fi rst option to prosecute.31 The amendments also 
eliminated any guaranteed reward, leaving that to the 
court’s discretion.32 

The 1943 amendments were spurred by the U.S. 
Attorney General at the time, Francis Biddle. Biddle 
denounced the use of the FCA to fi le so-called “para-
sitic lawsuits,” where individuals would lift facts from 
existing criminal cases to fi le civil qui tam actions of 
their own.33 The amendments were effective at eliminat-
ing such suits, but they also signifi cantly discouraged 
meritorious qui tam actions.34 While Biddle claimed that 
the U.S. Department of Justice (“DOJ”) had the necessary 
resources and drive to pursue FCA cases effectively, this 
proved to be incorrect.35 For example, with the massive 
military buildup of the 1980s, newspapers were awash 
with stories of government contractors who cheated the 
government by charging $660 for a single ashtray instal-
lation, or $7,600 for a coffee pot.36 Yet, the DOJ lagged in 
bringing qui tam suits.37 

The FCA was amended again in 1986. Among other 
changes, the 1986 amendments eliminated the “prior 
government knowledge” bar to qui tam suits, provid-
ing instead that a relator who is an “original source” 
with “direct and independent” relevant knowledge had 
standing to bring suit.38 The 1986 amendments also gave 
relators a larger role in litigation that was taken over by 
the government, and established minimum percentages 
for rewards.39 Finally, the 1986 amendments provided 
the fi rst private right of action for those retaliated against 
because of their participation in an FCA case.40

The FCA has been amended several times since 1986, 
and each set of amendments seeks to revive the compet-
ing concerns about the role of qui tam actions.41 Some 
remain suspicious of whistleblower motives for coming 
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but if a whistleblower cannot satisfy them, the IRS retains 
its pre-2006 authority to issue a discretionary award.66

Recently, the IRS published a Notice of Proposed 
Rulemaking in the Federal Register, setting forth guide-
lines for submitting whistleblower information, and for 
determining awards. Under the proposed procedure, 
whistleblowers “must submit to the IRS specifi c and 
credible information that the individual believes will lead 
to collected proceeds from persons whom the individual 
believes have failed to comply with the internal revenue 
laws.”67 This “information” must identify the individual 
or entity that violated the law and include any documents 
available to substantiate the claim.68 

To collect an award, whistleblowers are required to 
submit, under penalty of perjury, Form 211, “Applica-
tion for Award for Original Information,” which requests 
information such as the date of the claim; the name of the 
claimant; and “[a]n explanation of how the information 
on which the claim is based came to the attention and 
into the possession of the claimant[.]”69 If a claimant fails 
to do so, the Whistleblower Offi ce, at its sole discretion, 
may provide a non-complying claimant an opportunity to 
perfect the claim for an award.70

The success of the IRS whistleblower program cannot 
be overstated. In Fiscal Year 2013 alone, the IRS whistle-
blower program led to the recovery of over $367 million 
in underpayments.71 During that same period, the IRS 
paid 122 awards to whistleblowers totaling over $53 mil-
lion.72 Indeed, in 2012, Bradley Birkenfeld received $104 
million for helping expose a $20 billion offshore tax eva-
sion scheme.73 This award—the largest in the history of 
the IRS whistleblower program—was given even though 
Mr. Birkenfeld was himself convicted and imprisoned for 
more than two years in connection with his participation 
in the very scheme he revealed to the DOJ and IRS.74

However, a signifi cant drawback to the IRS whistle-
blower program is the lack of specifi c protection for 
whistleblowers against job-related retaliation.75 The IRS 
Fiscal Year 2010 and Fiscal Year 2013 reports on its whis-
tleblower program both describe the lack of an express 
anti-retaliation provision as “an issue[] of interest,” and 
recommend a legislative remedy.76

Recognizing the retaliation risk, the IRS will generally 
not confi rm or deny the existence of a whistleblower.77 
However, the IRS may reveal the identity of a whistle-
blower who is “an essential witness in a judicial pro-
ceeding[,]” or if ordered to do so by a court.78 Moreover, 
because targets of IRS enforcement actions are permitted 
to challenge IRS fi ndings, civil discovery can be used to 
identify potential sources underlying the IRS’s determina-
tions, including informants.79

To protect their anonymity, whistleblowers have 
sought protective orders. The Tax Court has held that 
issuing a protective order to preserve a whistleblower’s 

3. Whistleblower Programs in Other Federal 
Agencies

Because federal agencies have limited resources, 
public tips have greatly enhanced their ability to detect 
and prosecute statutory violations. Indeed, the heads of 
both the IRS and SEC have highlighted how important 
whistleblower programs have been in detecting fraud 
and other violations of law. For example, Sean McKessy, 
the Chief of the SEC’s Offi ce of the Whistleblower, has 
stated that because the SEC “cannot be everywhere,” 
the whistleblower program will “help [the SEC] to more 
quickly identify and pursue frauds that [it] might not 
have otherwise found on [its] own.”55 Similarly, IRS 
Commissioner John Koskinen has said that the “informa-
tion received from whistleblowers has the potential to 
assist the IRS in detecting tax compliance issues, which 
in turn helps ensure the integrity and fairness of our tax 
system.”56

We summarize the whistleblower programs adminis-
tered by the IRS and the SEC. 

a. IRS Whistleblower Program 

For the past 140 years, the IRS Commissioner has 
had the authority to “pay such sums as he deems neces-
sary for detecting and bringing to trial and punishment 
persons guilty of violating the internal revenue laws or 
conniving at the same.”57 The Taxpayer Bill of Rights of 
1996 expanded the IRS’s ability to pay awards, permit-
ting it to award informants who help “detect[] underpay-
ments of tax.”58 The IRS also “has separate authority to 
pay informant expenses from appropriated funds avail-
able for confi dential criminal investigation[s].”59

Awards under this program were discretionary and 
governed by IRS policy statements. For example, IRS 
policy allowed for awards of 1, 10, or 15 percent, based 
on the nature of information provided.60 The IRS could 
deny claims if (1) the whistleblower was a participant in 
the scheme; (2) the information was of no value; (3) the 
IRS already had the information or the information was 
publicly available; or (4) there was no collection of taxes 
or penalties from which the IRS could pay an award.61

With the enactment of the Tax Relief and Health 
Care Act of 2006, the IRS’s whistleblower program ex-
panded.62 The legislation created an IRS Whistleblower 
Offi ce, which was charged with analyzing information 
submitted and assigning it to another IRS division for 
further investigation.63 The 2006 Act also created a new 
subsection (b) to Section 7623 of the Internal Revenue 
Code, enumerating the conditions under which the IRS 
may make an award to a whistleblower.64 Specifi cally, 
Section 7623(b) provides that the IRS may award “at least 
15 percent but not more than 30 percent of the collected 
proceeds…resulting from the action…or from any settle-
ment in response to such action.”65 The section further 
sets forth specifi c requirements to quality for an award, 
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information demonstrates a possible violation, and that 
this belief is one that a similarly situated employee might 
reasonably possess.”91 This standard is meant to avoid 
granting whistleblower protection to individuals who 
make frivolous submissions.92 

To qualify for an award under the SEC program, an 
individual must voluntarily provide the SEC “original 
information” about a possible violation of the federal se-
curities laws that leads to a successful enforcement action 
resulting in monetary sanctions exceeding $1 million.93 
Original information must be based on independent 
knowledge or analysis.94 This means that the informant’s 
information cannot already be known to the SEC or 
have been “exclusively derived” from publicly available 
sources.95 

Importantly, the SEC has made clear through its rule-
making that submissions need not qualify for an award in 
order to trigger the anti-retaliation protections.96 At least 
two federal courts have held that Section 21F(h)’s private 
right of action applies to an employee who makes disclo-
sures required or protected by law even if that employee 
did not provide the disclosed information to the SEC.97 

Since Dodd-Frank’s enactment, the SEC has issued 
substantial awards to individual whistleblowers, includ-
ing an award of over $30 million to one whistleblower in 
September 2014.98 That award remains the largest in the 
SEC’s history.99 

In contrast to the IRS’s program, the SEC’s whistle-
blower program appears more robust because of its statu-
tory prohibitions against retaliation. Dodd-Frank’s anti-
retaliation provisions have generated dozens of lawsuits 
by private plaintiffs seeking redress for alleged job-related 
retaliation.100 Those advocating for whistleblower protec-
tions in antitrust law cite the SEC’s success stories. 

4. Whistleblowers in Antitrust 

The antitrust laws do not provide protection for 
whistleblowers who report cartel activity. Historically, the 
DOJ has relied, instead, on its leniency program, applica-
ble to both companies and individuals, to detect criminal 
antitrust violations.101 Designed to destabilize cartels, the 
Antitrust Division’s leniency program publicly announces 
to price-fi xers (and other criminal antitrust violators) the 
self-reporting path that, if followed, will immunize them 
against all criminal consequences, despite having commit-
ted a federal felony. The program, unique among federal 
law enforcement agencies, is widely recognized to have 
exposed many of the cartels that the DOJ has prosecuted 
in recent years.

Nevertheless, as many antitrust pundits have pointed 
out, while the leniency program may help corporate 
executives escape criminal punishment, it does nothing to 
shield whistleblowers from their employers. Furthermore, 
many believe that in addition to anti-retaliatory provi-
sions, antitrust laws should also provide bounty awards 

identity requires balancing “not only petitioner’s legiti-
mate privacy interests as a confi dential informant, but 
also the nature and severity of the specifi c harm asserted 
to arise from disclosing petitioner’s identity” with the 
“potential harm against the relevant social interests.”80 

The Tax Court typically grants requests to proceed 
anonymously when the whistleblower has shown that he 
or she will suffer specifi c, signifi cant job-related retalia-
tion or be subject to physical harm.81 However, Tax Court 
judges have emphasized that anonymity will not be auto-
matically granted upon a claim of employment discrimi-
nation.82 As a result, absent an explicit anti-retaliation 
statute, tax whistleblowers remain at risk of a potentially 
adverse decision on a Tax Court petition seeking to pre-
serve their anonymity. This, in turn, exposes whistleblow-
ers to retaliation for which they have little recourse under 
federal law.

b. SEC Whistleblower Program

In 2010, Congress enacted the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Dodd-Frank”) to 
address systemic weaknesses within the fi nancial services 
industry that led to the collapse of several long-standing 
fi rms, like Lehman Brothers and Bear Stearns.83 Dodd-
Frank added Section 21F to the Securities Exchange Act of 
1934, thus requiring the SEC to develop its own whistle-
blower program.84 Under this whistleblower program, if 
an informant voluntarily provides original information 
that results in a SEC enforcement action, the SEC may 
award the informant between 10 and 30 percent of the 
amount the SEC collects (provided the total amount col-
lected exceeds $1 million).85 

Dodd-Frank also created anti-retaliation protections 
for whistleblowers. Under Section 21F(h), an employer 
may not “discharge, demote, suspend, threaten, harass, 
directly or indirectly, or in any other manner discrimi-
nate” against an employee who provides information 
to the SEC, testifi es or otherwise assists with the SEC’s 
investigation or administrative action, or makes required 
disclosures under Sarbanes-Oxley.86 Additionally, Section 
21F(h) provides a private right of action to all employees 
who are subjected to retaliatory acts.87 This right of action 
is not limited to employees of publicly traded companies 
and their subsidiaries, but also protects employees of 
“foreign subsidiaries and affi liates of U.S. public compa-
nies.”88 Under Section 21F(h), substantial remedies are 
available to a whistleblower including (1) reinstatement 
of seniority; (2) double back pay; and (3) litigation costs 
and attorney and expert witness fees.89

To qualify for these whistleblower protections, Dodd-
Frank and SEC rulemaking require that whistleblowers 
“possess a reasonable belief that the information” pro-
vided relates to a possible securities violation, and that 
they submit information in compliance with all appli-
cable rules.90 “Reasonable belief” looks to whether the 
whistleblower held “a subjectively genuine belief that the 
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commissioned the Government Accountability Offi ce 
(“GAO”) to study and report back on the appropriateness 
of adding these two provisions.118

In July of 2011, the GAO issued its report recom-
mending that Congress consider amending ACPERA to 
add anti-retaliatory protection for those reporting crimi-
nal antitrust violations.119 The GAO noted that poten-
tial whistleblowers may be reluctant to report criminal 
wrongdoing because, under the current law, whistle-
blowers who report criminal antitrust violations lack a 
civil remedy if they experience retaliation.120 The DOJ’s 
leniency program affords protection from federal crimi-
nal prosecution for a company (and its offi cers, directors, 
and employees) and for an individual if the company or 
individual is the fi rst to report a criminal antitrust viola-
tion and provide cooperation to the DOJ.121 But that dis-
pensation from prosecution does not protect a reporting 
individual from retaliation by his or her employer, or by 
other cartel participants.122 Outside of overt discrimina-
tion, at-will employees have little recourse when they suf-
fer retaliation—i.e., the Martin McNultys of the world.123 
Thus, the GAO proffered that by adding a civil remedy 
for those who are subjected to retaliation, employees may 
be encouraged to report criminal antitrust violations.124 
However, the report was split on whether including 
bounty provisions would aid in greater cartel detection 
and deterrence.125 

Proponents of a bounty provision argue that such 
incentives would “motivate more whistleblowers to 
report criminal cartel activity to DOJ which, in turn, could 
result in greater cartel detection” and destabilization.126 
Proponents further believe that a reward is necessary to 
compensate potential informants for the substantial risk 
that they run.127 However, not everyone is on board with 
a bounty program.

c. DOJ’s Unreceptive Response

While the DOJ has not taken an offi cial position on 
CAARA, it has stated that it does not support a bounty 
program. Indeed, the DOJ has expressed concern that 
whistleblower rewards could hinder its current enforce-
ment program by jeopardizing witness credibility, and 
generating false claims that do not result in prosecutions 
but require tremendous DOJ resources to vet.128 Ultimate-
ly, the DOJ maintains a strong predisposition toward its 
leniency program, and generally disfavors anything that 
might upset the status quo.

The DOJ has expressed that its biggest concern with 
a bounty program is that it weakens a whistleblower as 
a trial witness because a paid whistleblower may not be 
regarded as a credible witness by the jury.129 Jurors may 
not believe a witness who stands to benefi t fi nancially 
from a successful enforcement action against those he 
implicated.130 Further, the fact that the DOJ may be less 
likely to prove its case because of whistleblower credibil-
ity issues could affect the DOJ’s leverage in obtaining plea 

to those who report violations. The belief is that a civil 
remedy for retaliation, coupled with a bounty provision, 
will create greater incentives for whistleblowers to come 
forward and thereby enhance cartel detection and deter-
rence. The DOJ, on the other hand, has expressed serious 
concerns about bounty awards.

a. The Cautionary Tale of Martin McNulty

Once upon a time, Martin McNulty was an executive 
in the packaged-ice industry.102 In late 2004, McNulty 
learned that his employer, Arctic Glacier International 
Inc., had an agreement with other ice producers to al-
locate the southeastern Michigan ice market.103 Accord-
ing to McNulty, when he refused to participate in the 
scheme, the company fi red him.104 McNulty went on to 
aid the FBI in its criminal investigation.105 In 2010, Arctic 
Glacier and three of its executives pled guilty to violat-
ing the Sherman Act, and Arctic Glacier agreed to pay a 
$9 million fi ne.106 But, after 14 years as a packaged-ice 
executive, McNulty claims he was “blackballed” from the 
industry, and after years of not being able to fi nd work, 
his house went into foreclosure.107 

When all was said and done, McNulty calculated 
that whistleblowing cost him $6.2 million.108 At Arctic 
Glacier’s sentencing, McNulty argued that the court 
should award him that amount as restitution under the 
Crime Victims’ Rights Act (“CVRA”).109 However, the 
district court, and later the Sixth Circuit, disagreed.110 
Simply, McNulty was not a crime victim under the 
CVRA. The court noted that McNulty’s alleged dif-
fi culties arose from his refusal to take part in the con-
spiracy.111 “If proven, these would indeed be harms to 
McNulty, but they are not criminal in nature, nor is there 
any evidence that they are normally associated with the 
crime of antitrust conspiracy.”112 Thus, McNulty was left 
with little recourse. His predicament highlights what 
some believe is an obvious gap in the DOJ’s leniency 
program. 

b. ACPERA and the GAO Study

The DOJ has called its leniency program its “most ef-
fective” investigative tool in detecting criminal cartels.113 
Under the program, a successful leniency applicant can 
avoid criminal prosecution, criminal fi nes, and prison 
sentences for its executives if it is the fi rst to report an 
antitrust violation.114 Additionally, in 2004, Congress 
enacted the Antitrust Criminal Penalty Enhancement and 
Reform Act (“ACPERA”), to further incentivize self-
reporting by eliminating treble damages and joint and 
several liability for the leniency applicant if it provides 
“satisfactory cooperation” to civil plaintiffs.115

On June 9, 2010, President Obama signed legislation 
extending ACPERA for another ten years.116 While this 
new legislation modifi ed some provisions of the original 
Act, Congress delayed acting on two proposed additions 
to ACPERA—a whistleblower reward provision and a 
whistleblower protection provision.117 Instead, Congress 
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5. Conclusion

Today, the prevalence of anti-retaliatory provisions 
testifi es to a growing appreciation of whistleblowers by 
the public at large. In addition to serving as an effective 
participant in the government’s enforcement of public 
order, whistleblowers appeal to those skeptical of govern-
ment effi cacy or distrustful of its motives. Whistleblow-
ers can root out abuses of rights and bring them to light. 
With more and more private citizens demonstrating their 
ability to fi nd creative solutions to solving social ills come 
renewed efforts to protect them.144

It remains to be seen whether such provisions would 
fi nd success in antitrust cases. Certainly, the tale of Martin 
McNulty supports the argument for anti-retaliatory 
protection for antitrust whistleblowers. However, the 
Antitrust Division’s cool response to bounty provisions 
makes it unlikely that we will see such measures in anti-
trust law in the near future unless the Division’s position 
changes. While such provisions have found success with 
the IRS and SEC, the nature of antitrust conspiracies, and 
the well-recognized success of the DOJ’s existing leniency 
program, give reason to question whether the additional 
benefi ts that bounty provisions might bring in the anti-
trust context are worth the risk. 
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agreements and deter companies from settling with the 
DOJ.131 

Additionally, the DOJ expressed concern that a whis-
tleblower reward could result in many false claims that 
do not lead to criminal prosecution.132 A bounty program 
creates an incentive for increased false reporting. When 
someone comes in and alleges a global conspiracy involv-
ing many companies around the world, it takes tremen-
dous DOJ resources to vet those claims.133 Accordingly, 
whistleblower tips pertaining to criminal cartel activity 
would require substantial investigation to substantiate 
(or refute) the claims.134 Thus, false claims could drain 
DOJ resources.

Moreover, because cartel activity is secretive, typi-
cally only conspiracy insiders “have suffi cient knowl-
edge to be of assistance in a criminal investigation[,]” 
and the DOJ has maintained that the “existing leniency 
program already provides incentives for wrongdoers to 
self-report” by offering them “get-out-of-jail” cards.135 
Accordingly, the leniency program is successful because 
it is those who potentially face punishment who are most 
likely to know about cartel activity.136 

Remarkably, the Antitrust Division’s response to 
whistleblower bounties is in stark contrast to the remarks 
of U.S. Attorney General Eric Holder, who recently ad-
vocated for increased whistleblower awards in fi nancial 
fraud cases.137 Specifi cally, Holder encouraged Congress 
to consider modifi cations to the Financial Institutions 
Reform, Recovery, and Enforcement Act, which would 
increase incentives for individual cooperation, including 
raising the $1.6 million cap on awards  for individuals 
who come forward to report criminal activity.138 Holder 
stated, “[t]his could signifi cantly improve the Justice 
Department’s ability to gather evidence of wrongdoing 
while complex fi nancial crimes are still in progress—
making it easier to complete investigations and to stop 
misconduct before it becomes so widespread that it fo-
ments the next crisis.”139 Manhattan U.S. Attorney Preet 
Bharara echoed Holder’s remarks following a recent 
speech calling for reform in the New York State Legis-
lature.140 Bharara called whistleblower bounties “useful 
tools for rooting out public corruption[.]”141 

While many believe that Holder’s and Bharara’s 
comments should also apply in the antitrust context, 
the Antitrust Division seems inclined to disagree. Ac-
cording to the Antitrust Division, the nature of antitrust 
cases makes the leniency program an already unique and 
highly effective detection tool.142 Indeed, the program is 
particularly successful in the antitrust context because 
there are many players involved in a conspiracy and any 
one of them can turn in the others.143 In other criminal 
areas, such as tax or securities fraud, where often only a 
single company is involved, a whistleblower is necessary 
to report a violation. Thus, the success enjoyed by the IRS 
and SEC, aided by bounty provisions, may not transfer as 
smoothly to the antitrust context. 
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intend and the agreement is fairly and knowingly made.”7 
Where the release’s language is clear, courts give effect to 
the intent of the parties as indicated by the language they 
used.8

Whether the release’s language clearly demonstrated 
that the settling party intended to waive an unknown 
claim was the contested issue in Long v. O’Neill.9

3. The Plight of Mr. Long

In Long, the plaintiff was a fi nancial planner who 
procured investors for an investment fund (the “Fund”) 
of which defendants O’Neill and Knoll were directors.10 
Plaintiff’s compensation was to be a portion of the perfor-
mance fee that the Fund paid a small company of which 
O’Neill and Knoll were the sole members—a subadvisor 
of an investment manager which also provided services to 
the Fund.11

Subsequently, plaintiff became a director of the Fund, 
after which the Fund became embroiled in two lawsuits 
with the investment manager.12 Plaintiff aggressively pur-
sued the Fund’s rights against the investment manager.13 
For this, defendants orally told plaintiff that he would 
be compensated for his efforts, including that he would 
receive one-third of the subadvisor’s performance fee.14

Ultimately, the Fund settled its litigation with the 
investment manager, and plaintiff, defendants, the sub-
advisor and the Fund entered into a settlement agree-
ment.15 The parties agreed to discontinue the lawsuits, 
that the investment advisor would be terminated by the 
Fund and that certain payments among the parties would 
be made.16 The parties also agreed to liquidate the Fund 
and distribute its assets, and the subadvisor received 
$1,155,903.21.17

1. Introduction

Litigators who settle disputes encounter some 
of the broadest, over-inclusive language which ex-
ists in standard contracts. Language such as “all and/
or any…,” “arising out of or in any way related to the 
obligations…,” or the classic,” from the beginning of the 
world…,” continues to endure in today’s sophisticated 
business settlement agreements. These are some phrases 
comprising the standard “release” which exculpates an 
adversary from any further claims, usually in exchange 
for some form of consideration. 

Then there is the quintessential “whatsoever, known 
or unknown” and “or for any other reason whatsoev-
er….” These two phrases comprise the standard release 
language, but take the release one step further by encom-
passing claims beyond which the releasor is currently 
cognizant or even can envision. Lawyers understand 
these terms to mean “anything remotely having to do 
with the adversary and the circumstances relating in any 
way to the dispute—including anything about which you 
were unaware.” In other words, even if your client’s ad-
versary has betrayed, deceived and double-crossed your 
client in ways in which she could not imagine, so long as 
there is an arguable connection with the subject matter of 
the original dispute, she is releasing this reprobate from 
any further claims, set-offs and the like.

To your lay-person client this may sound counter-
intuitive: clearly there must be an exception for actions 
taken on the sly, and which your client could not have 
predicted? The California Legislature shares this view. It 
enacted Section 1542 of the Civil Code, which specifi es 
that “[a] General Release does not extend to claims which 
the creditor does not know or suspect to exist in his or 
her favor at the time of executing the release, which if 
known by him or her must have materially affected his or 
her settlement with the debtor.”1

The New York State Legislature has stood fi rm (or 
at least silent), however, as to provisions waiving the 
“unknown.” This past spring, in Long v. O’Neill,2 the Ap-
pellate Division, First Department, confi rmed that these 
provisions are still enforceable.

2. Rendering Any Other Result a Grave Injustice

A cause of action that is the subject of a release may 
be dismissed under CPLR 3211(a)(5).3 Consequently, “a 
valid release constitutes a complete bar to an action on 
a claim which is the subject of the release.”4 The defer-
ence which courts give to releases has resulted in the rule 
that a release “should never be converted into a starting 
point for…litigation except under circumstances and 
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executed between two opposing sides, it defi ned ‘party’ 
to include plaintiff and defendants[.]”28 As such, the court 
concluded that the release was meant to apply to more 
than the settlement of the lawsuits involving the invest-
ment manager.29 “According to the court, the settlement 
agreement’s inclusion of extensive lists of the entities 
[which] the release covered, as well as the broad sweeping 
language of the release, indicated that the parties “intend-
ed to leave no loose ends” regarding the Fund’s affairs.”30 
“Moreover, the court stated, the settlement agreement 
included detailed instructions for liquidation of the Fund 
and the disposition of its assets; therefore, had the parties 
intended to compensate plaintiff for his efforts in negoti-
ating the liquidation, they should have so stated.”31

The Appellate Division affi rmed, stating: 

Plaintiff fairly and knowingly signed 
the release, and its terms now bind him. 
Indeed, plaintiff himself states that he 
played a signifi cant role in helping all the 
parties come to terms to resolve disputes 
and enter into the settlement agreement; 
he cannot now be heard to say that he did 
not intend to release what the contract 
language says he is releasing.32

The Appellate Division reasoned that the provision 
stating “that the agreement was made in full settlement 
‘of all matters arising out of or in connection with the 
facts, matters, claims, actions and allegations’ made in the 
lawsuits” was “not ‘reasonably susceptible of more than 
one interpretation[,]’” particularly because “the settle-
ment agreement provided for liquidation of the Fund and 
winding up of its business, and thus, the end of the busi-
ness relationships regarding the Fund.”33

As for “plaintiff’s argument that he believed his 
claims did not exist when he executed the settlement 
agreement,” the Court explained, “this argument would 
not change the outcome, as the release disposed of even 
unripe and contingent claims.”34 “According to the lan-
guage of the agreement, the release broadly barred ‘all 
and/or any’ claims ‘arising from’ or ‘resulting from’ or ‘in 
connection with’ ‘any act [etc.] concerning [the Fund].’”35 
The Court cited to prior decisions where it “bar[red] fraud 
claims relating to the subject matter where the signato-
ries to the agreement did not specifi cally refer to, or even 
know about, those fraud claims before executing their 
release…[,] even when the releasors were subjectively 
unaware of the precise claims they [we]re releasing.”36

With respect to plaintiff’s claim “that the settlement 
agreement did not contemplate releasing claims between 
parties on the same side,” the Court stated that “the 
language in the release simply state[d] that ‘each Party…
irrevocably and fully releases and forever discharges each 
other Party.’”37 The Court emphasized, 

a. The Dispositive Settlement Language

“The recitals in the settlement agreement stated that 
disputes had arisen among the parties ‘relating to the 
management of the Fund and its investments’ and that 
the settlement agreement was to resolve the disputes, 
including all claims brought in the lawsuits.”18 Within 
the settlement agreement was “a release, which provided 
that the agreement was made in ‘full and fi nal settlement 
of all matters arising out of or in connection with the facts, 
matters, claims, actions and allegations’ made in the 
lawsuits.”19 

Further, the release provided that each 
party released “each other Party” from: 
“all and/or any actions, claims, rights, 
demands, suits, charges, complaints, 
obligations, damages, costs (includ-
ing attorney’s fees and costs actually 
incurred), expenses, liabilities, losses, 
debts, set-offs, promises, contracts, 
agreements and controversies of any 
nature whatsoever…whether known or not 
now known…arising from or resulting from 
or in connection with any act or omission, 
event, transaction, occurrence, agree-
ment, contract or relationship concerning 
[the Fund], its investments, business or 
affairs (including without limitation the 
matters alleged in the [lawsuits].”20

b. Defendants Blew Off Plaintiff

Defendants did not give plaintiff one-third of the 
$1,155,903.21 settlement performance fee paid to the 
subadvisor ($385,301) as promised.21 Thus, plaintiff com-
menced this lawsuit based on the oral agreement.22 De-
fendants moved for dismissal, asserting that “the release 
barred plaintiff’s claim for payment.”23 In opposition, 
plaintiff asserted that because the settlement agreement 
was between two groups “(the Fund, its directors, and 
the subadvisor on one side, and the investment manager 
on the other), the settlement agreement did not contem-
plate releasing claims between parties on the same side, 
such as between him and defendants.”24 Plaintiff fur-
ther contended “that the release could not bar his claim 
because that claim had not yet ripened at the time of the 
settlement, and releases could only bar claims that were 
asserted or that could have been asserted at the time of 
the release.”25

c. The Really, Really Broad Scope of a Release

The IAS court dismissed the complaint on the ground 
that the release barred plaintiff’s claim.26 “[T]he court 
observed that the meaning and coverage of a release 
‘necessarily depends, as in the case of contracts generally, 
upon the controversy being settled and upon the purpose 
for which the release was actually given.’”27 “[A]lthough 
the recital in the settlement agreement stated that it was 
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“insist[] on access to…internal books and records….”46 It 
is also fairly basic to exclude from a general release claims 
which one “does not know or suspect to exist in his favor 
at the time of executing the release.”47 

Alternatively, or where there is some factual informa-
tion available to the settling party but it cannot verify it, 
the settling party should insist that the release barring 
future claims “be conditioned on the truth of the fi nancial 
information provided by defendants” (whether directly 
or through public fi lings).48

If provided with confl icting factual information, then 
as a practical matter, it is wise to make specifi c inquiries. 
In fact, the receipt of questionable data or representations 
imposes a “heightened degree of diligence,” without 
which one “cannot reasonably rely on such representa-
tions without making additional inquiry to determine 
their accuracy.”49

6. Conclusion

Recently, the Court of Appeals reversed the Appel-
late Division in a case where the transacting plaintiff 
neither inserted a “prophytlactic provision” in the subject 
agreement nor performed extensive due diligence.50 In 
determining that the plaintiff was not entitled to sum-
mary judgment on its fraud claim, the Court emphasized, 
“the question of what constitutes reasonable reliance 
is not generally a question to be resolved as a matter 
of law….”51 In that action, the issue of what the par-
ties agreed to cannot be decided without a trial.52 That 
outcome reinforces the conclusion that it is better to deal 
with the unknown at the outset rather than allow for even 
more uncertainty down the road—or worse, unwittingly 
but unequivocally waive a valid, unknown claim.
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rectify the error[.]”9 While Rule 502(b) does not require the 
producing party to conduct a post-disclosure review, the 
producing party must follow up on any obvious indication 
that protected information has been disclosed.10 

Rule 502(c) addresses the effect of disclosures made 
in state court.11 When such a disclosure is made in a state 
proceeding and is not subject to a state-court order con-
cerning waiver, the disclosure will not operate as a waiver 
in a federal proceeding if (1) the disclosure would not have 
been a waiver under Rule 502 in a federal proceeding, or 
(2) the disclosure “is not a waiver under the law of the state 
where the disclosure occurred.”12

Rule 502(d) provides that a federal court order may 
protect parties from waiving attorney-client privilege or 
work-product protection.13 That protection will protect 
such disclosure from other federal or state proceedings and 
need not be based on an agreement between the parties.14 
An order under Rule 502(d) has the potential of saving 
signifi cant discovery costs by explicitly addressing the pro-
tections being maintained, regardless of the disclosure.15 
If such an order is in effect, the disclosure will not act as a 
waiver in both federal and state proceedings.16

Rule 502(e) provides that an agreement between par-
ties regarding the effect of disclosure will only be binding 
on those parties to the agreement (unless incorporated into 
a court order).17 For optimal protection, a party should 
seek an order pursuant to Rule 502(d).

Rule 502(f) sets forth that Rule 502 applies to all state 
and federal court proceedings.18

Rule 502, when utilized, resolves much uncertainty 
concerning the effect of inadvertent disclosure of protected 
information. In addition, the rule explicitly provides dif-
ferent levels of protection for party stipulations and court 
orders that address inadvertent disclosure of attorney-cli-
ent communications and attorney work-product. Attorneys 
should familiarize themselves with Rule 502 in order to 
maximize protection for their clients.

While attorneys continue to ignore Rule 502, the courts 
have not. Swift Spindrift, Ltd. v. Alvada Ins., Inc.19 demon-
strates the type of ignorance to Rule 502 that is common-
place today. That case involved an insurance coverage 
dispute arising out of a detained cargo ship.20 During 
discovery, plaintiff disclosed various attorney-client 
privileged documents.21 One such communication advised 
plaintiff that its insurance policy did not provide coverage 
for the underlying situation.22 Defendant moved to compel 
the production of other attorney-client communications 
listed in plaintiff’s privilege log, arguing that plaintiff had 
made a subject matter waiver by producing similar com-
munications.23 The parties argued over the scope of the 
potential waiver without ever referring to Rule 502.

Many practitioners continue to overlook the ethical 
obligations imposed by Rule 502 of the Federal Rules of 
Evidence (“Rule 502”), a rule designed to assist in preserv-
ing attorney-client privilege and attorney work-product 
protection when documents are produced during discov-
ery. By disregarding Rule 502, attorneys put themselves 
at a disadvantage in litigation, and may be in breach of 
their ethical duties to protect client confi dences.1 Specifi -
cally, the Model Rules of Professional Conduct (“RPC”) 
Rule 1.6(c) requires a lawyer to use “reasonable efforts” 
to protect against the disclosure or use of client confi -
dences.2 Rule 502 establishes procedures that a lawyer can 
use to discharge this duty, and the failure to utilize them 
might be an ethical violation that could lead to liability for 
malpractice.

1. Rule 502
According to the Advisory Committee Notes, Rule 502 

has two major purposes: (1) to resolve disputes pertaining 
to the effects of disclosing communications or information 
protected by attorney-client privilege or as work-product, 
specifi cally addressing inadvertent disclosure and subject-
matter waiver; and (2) to respond to the rising costs of 
participating in discovery and protecting disclosure of 
privileged documents, where any disclosure could operate 
as a subject matter waiver, potentially waiving privilege 
for many other undisclosed documents.3 Rule 502 pro-
vides a series of rules concerning the effect of inadvertent 
disclosure of privileged information during the course of 
litigation.4

Rule 502(a) addresses subject matter waiver and the 
circumstances that warrant a waiver of attorney-client 
privilege or work-product protection of undisclosed infor-
mation.5 Subject matter waiver of undisclosed information 
is meant to be reserved for situations where a party inten-
tionally submits “protected information into the litigation 
in a selective, misleading and unfair manner.”6 When a 
party discloses such information in a federal proceeding, 
the party has also waived the privilege as to undisclosed 
communications and information (in federal or state pro-
ceedings) if: “(1) the waiver is intentional; (2) the disclosed 
and undisclosed communication or information concern 
the same subject-matter; and” (3) in the interest of fair-
ness, the disclosed and undisclosed information should be 
considered together.7

Rule 502(b) addresses what constitutes “inadvertent 
disclosure,” and what conduct could save a party from 
waiving attorney-client privilege or work-product protec-
tion.8 Such a disclosure in a federal proceeding will not 
operate as a waiver (in federal or state proceedings) if “(1) 
the disclosure is inadvertent; (2) the holder of the privilege 
or protection took reasonable steps to prevent disclosure; 
and (3) the holder promptly took reasonable steps to 
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uments. That doesn’t mean you shouldn’t carefully review 
your material for privileged documents before production, 
but why not have that insurance policy?”28 Just last year, 
the American Bar Association published an article report-
ing that a panel of federal judges believed that an attor-
ney’s failure to consider Rule 502 constitutes malpractice 
and an ethical violation.29

The Guidelines for Cases Involving Electronically Stored 
Information, issued by the United States District Court, 
District of Kansas, specifi cally require that attorneys famil-
iarize themselves with Rule 502.30 Judge Paul W. Grimm, 
then-Chief United States Magistrate Judge for the United 
States District Court for the District of Maryland, wrote a 
lengthy article explaining the importance of Rule 502.31

One need not go far to fi nd Model Rules of Profes-
sional Conduct that are implicated by Rule 502. Specifi -
cally, RPC Rule 1.6(c) provides, “[a] lawyer shall make 
reasonable efforts to prevent the inadvertent or unauthor-
ized disclosure of, or unauthorized access to, information 
relating to the representation of a client.”32 New York’s 
version of RPC Rule 1.6(c) is slightly narrower, but still 
imposes a duty of “reasonable care” to protect client confi -
dences.33 Implicating an attorney’s duty of confi dentiality, 
it would appear that requesting an order under Rule 502(d) 
is a reasonable effort that can and should be taken to avoid 
inadvertent disclosures.

RPC Rule 1.1 provides that “[a] lawyer shall provide 
competent representation to a client. Competent represen-
tation requires the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the representa-
tion.”34 Accordingly, a failure to at least familiarize oneself 
with Rule 502 and to use it, where appropriate, implicates 
an attorney’s duty of competence.

Balancing the obligations under RPC 1.1 and 1.6(c) 
against an attorney’s obligations under RPC 3.3, “Candor 
Toward the Tribunal,” and RPC 3.4, “Fairness to Opposing 
Party and Counsel,” obtaining an order under Rule 502 
emerges as a straightforward effortless means for comply-
ing with one’s ethical obligations. The inverse, however—
that is, to fail to obtain an order under Rule 502—certainly 
raises questions as to whether an attorney has indeed 
complied with all of her ethical obligations.

Avail yourself to the protections of Rule 502(d), and be 
glad you did.
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In reiterating the importance of Rule 502, the Court 
pointed out the wide-sweeping unfamiliarity among 
practicing attorneys with respect to its existence and 
application: 

Despite its obvious application, neither 
party has mentioned [Rule 502], which 
governs the disclosure of privileged in-
formation to a litigation adversary in the 
course of a “Federal proceeding.” Perhaps 
this omission should not be a surprise 
since remarkably few lawyers seem to be 
aware of the Rule’s existence despite its 
enactment nearly fi ve years ago. That is 
unfortunate because Rule 502 was specifi -
cally designed to avoid vexatious and 
time-consuming privilege disputes such 
as this one.24

Fortunately for the plaintiff, the Court went on to deny 
that part of defendant’s motion, which sought to compel 
undisclosed documents based on subject matter waiver.25 

Attorneys who utilize the benefi ts of Rule 502 obtain a 
clear level of protection memorialized by a court order. In 
those cases, the court need not go beyond the court order 
to determine whether a party has waived a privilege.26 

While it appears that courts are willing to protect 
privileged information even where attorneys have failed 
to consider Rule 502, attorneys should not carelessly disre-
gard its importance. Litigating over the issue of waiver is 
much easier and cheaper with a Rule 502(d) order in place. 
Attorneys are ethically obligated to protect their clients’ 
privileged information. By not pursuing a Rule 502(d) 
order prior to disclosing documents, attorneys are failing 
to provide their clients with the upmost protection.

2. Potential Ethical Considerations
Absent a court order pursuant to Rule 502(d) that 

explicitly protects disclosure of documents that ought to 
be protected by attorney-client privilege or as attorney 
work-product, the unwitting litigant may fi nd herself un-
necessarily engulfed in motion practice over the issue of 
inadvertent disclosure under Rule 502(b). Since an order 
under Rule 502(d) effectively eliminates the possibility of a 
dispute, and since such a dispute can prove to be a lengthy 
and costly endeavor, one would be hard-pressed to justify 
not seeking an order under Rule 502(d) at the outset of 
discovery.

Although there is very little case law on whether 
Rule 502 considerations raise issues of malpractice, some 
federal judges have publicly stated that failure to, at a 
minimum, consider a Rule 502(d) order is in-and-of-itself 
malpractice. Speaking at a public conference in 2013, 
Judge Andrew Peck, United States Magistrate Judge for 
the United States District Court for the Southern District of 
New York, stated his view on “a fairly straight takeaway 
on 502(d).”27 “In my opinion,” he said, “it is malpractice to 
not seek a 502(d) order from the court before you seek doc-
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LLC, No. 08 Civ. 10310 (JSR), 2010 U.S. Dist. LEXIS 130467, at *5-6 
(S.D.N.Y. Dec. 6, 2010) (court held inapplicable Rule 502(b) because 
there was a protective order in place under Rule 502(d)).

27. Evan Koblentz, View from the Bench: Judges on E Discovery at LegalTech 
Day Two, Law Tech. News, Jan. 31, 2013.

28. Id. Annexed hereto is a copy of a sample Rule 502(d) Order offered 
for use on Judge Peck’s homepage, available at http://www.nysd.
uscourts.gov/cases/show.php?db=judge_info&id=928 (last visited 
July 1, 2015).

29. See Jeffrey G. Close, FRE 502, “Inadvertence” in Privilege Waiver, 
and Avoiding Malpractice, A.B.A. Sec. Pretrial Practice & Disc., May 
22, 2013, available at http://apps.americanbar.org/litigation/
committees/pretrial/email/spring2013/spring2013-0513-fre-502-
inadvertence-privilege-waiver-avoiding-malpractice.html (last 
visited July 28, 2015). 

30. See The United States District Court for the District of Kansas, 
Guidelines for Cases Involving Electronically Stored Information 
[ESI] (2013), at 8, available at http://www.ksd.uscourts.gov/
guidelines-for-esi/ (last visited July 28, 2015).

31. See Hon. Paul W. Grimm, Lisa Yurwit Bergstrom & Matthew P. 
Kraeuter, Federal Rule of Evidence 502: Has It Lived Up to Its Potential?, 
17 RICH. J.L. & TECH 8 (2011).

32. MODEL RULES OF PROF’L CONDUCT, R. 1.6(c).

33. NY RULES OF PROF’L CONDUCT, 22 NYCRR § 1200.0, Rule 1.6(c) (2009) 
(“A lawyer shall exercise reasonable care to prevent the lawyer’s 
employees, associates, and others whose services are utilized by the 
lawyer from disclosing or using confi dential information, except 
that a lawyer may reveal the information permitted to be disclosed 
by paragraph (b) through an employee.”).

34. MODEL RULES OF PROF’L CONDUCT, R. 1.1. 

10. FED. R. EVID. 502(b) Advisory Committee Notes (2008).

11. See FED. R. EVID. 502(c).

12. Id.

13. See FED. R. EVID. 502(d).

14. FED. R. EVID. 502(d) Advisory Committee Notes (2008).

15. Id.

16. FED. R. EVID. 502(d).

17. See FED. R. EVID. 502(e).

18. See FED. R. EVID. 502(f).

19. No. 09 Civ. 9342 (AJN)(FM), 2013 U.S. Dist. LEXIS 104296 (S.D.N.Y. 
July 24, 2013).

20. Id. at *2.

21. Id. at *4-6.

22. Id. at *5.

23. Id. at *8.

24. Id. at *12 (internal citations omitted); see also, e.g., Seyler v. T Systems 
N. Am., Inc., 771 F. Supp. 2d 284, 287-88 (S.D.N.Y. 2011) (with no 
Rule 502 order in place, the parties were forced to litigate the issue 
of subject-matter waiver). 

25. See Swift Spindrift, Ltd, 2013 U.S. Dist. LEXIS 104296, at *19.

26. See, e.g., Brookfi eld Assets Mgmt., Inc. v. AIG Fin. Prods. Corp., No. 09 
Civ. 8285 (PGG)(FM), 2013 U.S. Dist. LEXIS 29543, at *2-3 (S.D.N.Y. 
Jan. 7, 2013) (court held a protective order to have a suffi cient 
“claw back” provision protecting the defendant from waiving any 
privilege in any proceeding in any court); U.S. v. Daugerdas, No. S3 
09 CR 581 (WHP), 2012 U.S. Dist. LEXIS 3134, at *6 (S.D.N.Y. Jan. 11, 
2012) (court held certain communications to be protected by a court 
order, even in a related arbitration); see also Zivali v. AT&T Mobility 
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1. The Symczyk Decision

In Symczyk, the plaintiff brought a collective action 
under the FLSA on behalf of herself and others “similarly 
situated.”8 After she allowed an offer of judgment under 
Rule 68 to lapse, the district court, fi nding that no other 
individuals had joined her suit and that the relief offered 
by the defendant under Rule 68, if accepted, would have 
fully satisfi ed her claim, concluded that the suit was moot 
and dismissed plaintiff’s claim for lack of subject matter 
jurisdiction.9

The Third Circuit reversed, holding that, while the 
plaintiff’s individual claim was moot, allowing defen-
dants before certifi cation to “pick off” named plaintiffs 
with “Rule 68 offers would frustrate the goals of collec-
tive actions.”10 The matter was therefore remanded to 
the district court for the plaintiff to seek “conditional 
certifi cation,” which, if successful, would relate back to 
the commencement of the action and permit the case to go 
forward.11

In the Supreme Court, the defendant argued that the 
Third Circuit’s order remanding the case to the district 
court should be reversed and that, because the plaintiff’s 
claim was moot, the entire action should be dismissed. 
The plaintiff argued that the district and circuit courts 
erred when each held the defendant’s unaccepted offer of 
judgment mooted the plaintiff’s FLSA claim, because the 
Rule 68 offer lapsed without an entry of judgment.12 The 
United States, as amicus curiae, argued in support of the 
plaintiff’s position that the defendant’s unaccepted Rule 
68 offer did not moot the FLSA claim.13

In a 5-4 decision by Justice Thomas (joined by Justices 
Roberts, Scalia, Kennedy, and Alito), the Supreme Court 
acknowledged that the Courts of Appeals were split as to 
whether an unaccepted Rule 68 offer that fully satisfi es 
a plaintiff’s claim necessarily renders the claim moot.14 
The Court declined to decide that issue, however, on the 
ground that the plaintiff failed to raise it in her opposi-
tion to the petition for certiorari and had also conceded 
at the district and circuit court levels that an unaccepted 
offer for full relief mooted an offeree’s claim.15 The Court 
therefore assumed, without deciding, that the plaintiff’s 
individual claim was rendered moot by the defendant’s 
Rule 68 offer.16

The remainder of the Court’s opinion focused on 
whether the plaintiff’s collective-action allegations were 
suffi cient to render the action justiciable notwithstanding 
the mootness of her individual claim.17 The Court held 
that they were not, reasoning that collective actions under 
the FLSA and analogous statutes are fundamentally dif-

This report addresses a split in the federal circuits on 
the question of whether an unaccepted offer of judgment 
under Rule 68 of the Federal Rules of Civil Procedure1 
for as much or more than the offeree could legally re-
cover renders the action moot and requires its dismissal. 
Faced with a plaintiff’s rejection of a defendant’s offer 
of complete relief,2 the Second and Sixth Circuits have 
nonetheless entered judgment in the plaintiff’s favor in 
the amount of the offer and accordingly dismissed the 
action as moot.3 In contrast, the Seventh Circuit has held 
that a court may dismiss an action without providing an 
offeree any remedy where the offeree refuses to accept a 
Rule 68 offer for complete relief.4 In dicta, the Third Cir-
cuit has stated its agreement with the Seventh Circuit’s 
approach.5 The Ninth Circuit, on the other hand, has held 
that “an unaccepted Rule 68 offer that would have fully 
satisfi ed a plaintiff’s claim does not render that claim 
moot.”6 In Symczyk, the Supreme Court acknowledged 
that the circuit courts were split on this issue but declined 
to resolve the question, fi nding that the issue was not 
properly presented for review.7

The question of what a district court should do in 
the face of an unaccepted offer of judgment for complete 
relief gains particular signifi cance in class actions under 
Federal Rule of Civil Procedure 23 and collective actions 
such as those brought under the Fair Labor Standards Act 
(the “FLSA”). Where an offer under Rule 68 leads to the 
involuntary dismissal of such claims, a judicial determi-
nation of an issue common to potential plaintiffs who 
would otherwise lack the fi nancial resources to prosecute 
their claims may be preempted. By “picking off” poten-
tial class or collective action representatives one by one, a 
defendant could potentially preclude judicial review and 
redress of a widespread injury.

This report fi rst examines the case law on whether a 
failure to accept a Rule 68 offer affording complete relief 
moots the case. While the courts are split, and the text of 
Rule 68 does not specifi cally provide or even suggest that 
an unaccepted offer should moot the case, the Section rec-
ommends that the Rule be amended to allow the entry of 
a judgment for the full amount of an offer that provides 
complete relief but is not accepted.

The report also examines the case law and arguments 
regarding the tension between a Rule 68 offer of complete 
relief to an individual representative in a class or collec-
tive action and the termination of the action as a result of 
such an offer. However, no recommendation is made to 
change or retain current Rule 68 in this area.

Rule 68 Offers of Judgment and Mootness,
Especially for Collective or Class Actions
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possessed a continuing economic interest in the case.31 
Therefore, Roper was inapplicable.32 

2. The Symczyk Dissent

Justice Kagan (joined by Justices Ginsburg, Breyer, 
and Sotomayor) dissented. The dissent focused heavily 
on principles of equity, fairness, and basic contract law, 
reasoning that an unaccepted Rule 68 offer operated like 
any other rejected settlement offer—the plaintiff reject-
ing a Rule 68 offer retained an interest in the case; an 
unaccepted offer of judgment could never moot a claim. 
Justice Kagan made the following points:

“[A]s long as the parties have a concrete 
interest, however small, in the outcome 
of the litigation, the case is not moot. [A] 
case becomes moot only when it is im-
possible for a court to grant any effectual 
relief whatever to the prevailing party.” 
…[A]n unaccepted offer of judgment 
cannot moot a case [because, w]hen a 
plaintiff rejects such an offer—however 
good the terms—her interest in the law-
suit remains just what it was before. And 
so too does the court’s ability to grant her 
relief. An unaccepted settlement offer—
like any unaccepted contract offer—is a 
legal nullity, with no operative effect.… 
Nothing in Rule 68 alters that basic prin-
ciple; to the contrary, that rule specifi es 
that “[a]n unaccepted offer is considered 
withdrawn.”33

Chastising the majority for avoiding the central issue 
by fi nding a waiver, the dissent underscored that the 
Court’s own precedent would allow the issue to be con-
sidered even though a cross-petition for review had not 
been fi led.34 The dissent further explained that the text 
of Rule 68 contemplates that a court will enter judgment 
only when a plaintiff accepts an offer, and that an unac-
cepted offer will have no other consequence but to shift 
costs if the plaintiff ultimately secures a result less favor-
able than that offered.35 “The Rule provides no appropri-
ate mechanism for a court to terminate a lawsuit without 
the plaintiff’s consent.”36 Thus, the dissent reasoned, 
because the plaintiff’s rejection of the Rule 68 offer had no 
legal impact, neither the individual case nor the potential 
collective action was mooted.37 

3. The Split in the Circuits on Mootness

As noted above, the Courts of Appeal are split on 
whether a Rule 68 offer for maximum relief to a plaintiff 
moots the plaintiff’s claim and, if so, whether a plaintiff 
who allows such an offer to lapse should receive judg-
ment anyway, should receive no relief, or should be al-
lowed to continue her suit. 

The Second and Sixth Circuits hold that, where a 
plaintiff allows a Rule 68 offer for maximum relief to 

ferent from Rule 23 class actions.18 The majority’s reason-
ing rejected three arguments by Symczyk. 

First, the Court rejected Symczyk’s argument that she 
had a suffi cient personal stake in the collective action, 
other than her individual claim, by virtue of her status 
as a potential representative of other similarly situated 
employees.19 According to the Court, at the time her 
claim became moot, there was no certifi cation decision to 
which the claim could relate back because Symczyk had 
not moved for “conditional certifi cation.”20 Even if she 
had moved for conditional certifi cation, the Court drew 
a distinction between Rule 23 class actions and “con-
ditional certifi cation” under FLSA.21 Under Rule 23, a 
putative class acquires independent legal status upon the 
district court’s grant of class certifi cation.22 By contrast, 
under the FLSA, a grant of conditional certifi cation only 
permits similarly situated employees to opt into the 
litigation by fi ling written consent with the court.23 Thus, 
the Court held, in FLSA collective action cases, a grant of 
conditional certifi cation could not render justiciable the 
named plaintiff’s claim if that claim had been rendered 
moot by an offer for a complete remedy.24

Second, the Court rejected Symczyk’s argument that, 
even if her claim were moot, the action would survive 
under a line of authority holding that those class action 
claims which are “inherently transitory” are not neces-
sarily rendered moot upon the termination of a named 
plaintiff’s claim.25 The Court explained that the “inher-
ently transitory” analysis was developed to address situ-
ations involving a plaintiff’s interest in a suit concerning 
fl eeting conduct, where the plaintiff’s stake did not last 
long enough to enable litigation to run its course.26 In 
contrast, the Court concluded that using Rule 68 to “pick 
off” a named plaintiff before the collective action process 
was complete addressed a defendant’s strategy but not 
the duration of the defendant’s conduct.27 Because noth-
ing prevented similarly situated plaintiffs from continu-
ing their suit, claims subject to Rule 68 offers cannot be 
described as “inherently transitory.”28

Third, having assumed without deciding that the 
unaccepted offer mooted the plaintiff’s claim, the Court 
rejected Symczyk’s argument that the action should 
survive because the purposes served by the FLSA’s 
collective-action provisions would be frustrated by a de-
fendant’s use of Rule 68 to “pick off” named plaintiffs.29 
In support of her argument, Symczyk relied on Deposit 
Guaranty National Bank v. Roper, where the Court held 
that named plaintiffs possessed a continuing economic 
interest in their case following denial of class certifi ca-
tion and entry of judgment in their favor due to a Rule 
68 offer because a successful appeal would enable the 
plaintiffs to shift the burden of a portion of their attor-
ney’s fees and costs on to successful class litigants.30 But 
Symczyk had conceded that the Rule 68 offer afforded 
her complete relief, and she never asserted that she 
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offer did moot the individual’s claim, it would not moot 
the purported class’s claim.54

4. Discussion of Mootness

We agree with the dissent of Justices Kagan, Gins-
burg, Breyer, and Sotomayor in Symczyk, and believe 
that the approaches adopted by the Seventh, Sixth, and 
Second Circuits to Rule 68 offers are not supported by 
the current version of the Rule. In addition, the Seventh 
Circuit’s approach outlined in Greisz—under which the 
claim of an offeree who rejects a settlement offer for maxi-
mum relief is dismissed as moot without any relief being 
granted—is fundamentally unfair. 

Under Rule 68(b), an offer made under Rule 68(a) 
that goes unaccepted by the offeree after 14 days “is 
considered withdrawn.”55 Rule 68(d) articulates only one 
consequence of failing to accept a Rule 68(a) offer: “If 
the judgment that the offeree fi nally obtains is not more 
favorable than the unaccepted offer, the offeree must 
pay the costs incurred after the offer was made.”56 The 
language of the Rule does not allow for or suggest that a 
court may dismiss the offeree’s claim after an offer goes 
unaccepted.

Nor is there any support in the mootness doctrine for 
the Seventh Circuit’s approach, under which the action 
is dismissed—with no relief to the offeree—if a Rule 68 
offer of full relief is not accepted. As Justice Kagan noted 
in her Symczyk dissent, the Supreme Court has held that a 
“case becomes moot only when it is impossible for a court 
to grant any effectual relief whatever to the prevailing 
party.”57 But when an offeree allows a Rule 68 offer to go 
unaccepted such that it is automatically withdrawn under 
Rule 68(b), under the current language of the Rule noth-
ing in the litigation should change; the offeree retains the 
same stake in the outcome of the case as before the offer 
was made, and the court may grant the same relief as was 
always available to the offeree. There is nothing about 
the current formulation of Rule 68 that should render the 
controversy moot. 

The rule established by the Second and Sixth Circuits 
is more consistent with traditional mootness principles. 
In the Second Circuit, if a defendant makes a settlement 
offer for maximum relief, the “typically proper disposi-
tion…is for the district court to enter judgment against 
the defendant for the proffered amount and to direct 
payment to the plaintiff consistent with the offer.”58 Once 
a default judgment is entered and the plaintiff is awarded 
all relief that could be achieved in the litigation, the case 
may be dismissed as moot. Thus, the Second Circuit’s ap-
proach recognizes that the plaintiff must be granted full 
relief in order to render the dispute moot.

As a practical matter, the Sixth Circuit’s approach 
is consistent with the Second Circuit’s. Under the Sixth 
Circuit’s rule, a Rule 68 offer of judgment that satisfi es the 
plaintiff’s entire demand moots the case, but where the 

lapse, the district court should enter judgment for the 
amount offered to the plaintiff (i.e., at least the maximum 
relief obtainable by the plaintiff) and dismiss the action 
as moot. In McCauley v. Trans Union L.L.C., the Second 
Circuit held that the district court erred by dismissing 
the case, leaving the plaintiff with no recovery, where the 
plaintiff rejected an offer suffi cient to afford him all that 
he could have obtained in the action, even though the 
offer did not meet the technical requirements of Rule 68.38 
In reversing the district court, the Second Circuit directed 
that a default judgment be entered against the defendant 
for the amount offered.39 The Court of Appeals noted that 
the plaintiff’s interest in having a day in court was not 
suffi cient to satisfy the case or controversy requirement; 
neither was the defendant’s unwillingness to admit li-
ability,40 citing the Seventh Circuit’s decision in Chathas v. 
Local 134 IBEW.41 The Second Circuit ruled that a plaintiff 
could not force a defendant to admit a legal violation 
since a defendant could always default and avoid a bind-
ing admission.42 The Second Circuit relied on Chathas in 
entering a default judgment against the defendant for 
the amount of the offer, thus balancing the interests of all 
parties.43

Likewise, in O’Brien v. Ed Donnelly Enters, Inc., the 
Sixth Circuit held that a Rule 68 offer for maximum relief 
mooted the plaintiff’s claim, but that judgment must be 
entered in the plaintiff’s favor before the action could be 
dismissed.44 The Eighth Circuit cited O’Brien favorably in 
Hartis v. Chi. Title Ins. Co.45

The Seventh Circuit, on the other hand, has held that, 
where certifi cation of a class action properly was denied, 
the plaintiff’s refusal to accept an offer for more than 
what could be obtained mooted the case and required 
dismissal.46 The plaintiff took nothing.47 The Third Cir-
cuit has stated its agreement with the Seventh Circuit’s 
approach but, to our knowledge, has not had occasion to 
apply the rule directly.48

The Ninth Circuit has rejected both of these ap-
proaches. Instead, it has adopted the reasoning expressed 
by Justice Kagan in her Symczyk dissent, holding that “an 
unaccepted Rule 68 offer that would have fully satisfi ed a 
plaintiff’s claim does not render that claim moot.”49 The 
Ninth Circuit also cited dictum in McCauley, reasoning 
that the Second Circuit’s entry of judgment on the Rule 
68 offer necessarily rejected the idea that the claim was 
moot.50 

The Eleventh Circuit recently adopted the Ninth 
Circuit approach in Stein v. Buccaneers Ltd. P’ship, when it 
considered whether an unaccepted Rule 68 offer for maxi-
mum relief to the named plaintiffs in a purported class 
could moot a class action when the offer was made prior 
to certifi cation.51 The Stein court held that the class claim 
could not be mooted based on alternative holdings.52 
First, adopting the reasoning of Justice Kagan’s dissent, 
the court held that an unaccepted Rule 68 offer cannot 
render an individual’s claim moot.53 Second, even if the 
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Waiters’ and Dairy Lunchmen’s Union, 86 
F.R.D. 500, 502-03 (N.D. Cal. 1980). Justice 
Brennan also discussed the confl ict of 
interests facing named representatives 
presented with a Rule 68 offer in Marek 
v. Chesny, 473 U.S. 1, 35 n.49, 87 L. Ed. 
2d 1, 105 S. Ct. 3012 (1985) (Brennan, J., 
dissenting).

No express statement limits the applica-
tion of Fed. R. Civ. P. 68 in class actions. 
Proposed amendments to make Rule 68 
inapplicable to class actions were sug-
gested in 1983 and 1984, and they were 
rejected both times. The proposals read 
in part: “this rule shall not apply to class 
or derivative actions under Rules 23, 
23.1, and 23.2.” See 98 F.R.D. at 363; 102 
F.R.D. at 433. In support of the propos-
als, the Advisory Committee wrote: “An 
offeree’s rejection would burden a named 
representative-offeree with the risk of 
exposure to heavy liability [for costs and 
expenses] that could not be recouped 
from unnamed class members…. [This] 
could lead to a confl ict of interest be-
tween the named representatives and 
other members of the class.” Advisory 
Committee’s Note to Proposed Amend-
ment to Rule 68, 102 F.R.D. at 436. See also 
Roy D. Simon, Jr., The Riddle of Rule 68, 
54 Geo. Wash. L. Rev. 1, 52 (1985) (dis-
cussing rule changes and rationale for 
rejecting changes).

The leading treatises recognize the ten-
sion between these two procedural rules. 
See, e.g., 12 Charles Alan Wright & Arthur 
R. Miller, Fed. Practice and Procedure 
§ 3001.1, at 76 (2d ed. 1997) (“There is 
much force to the contention that, as a 
matter of policy [Rule 68] should not be 
employed in class actions.”); 13 James 
William Moore et. al., Moore’s Federal 
Practice P 68.03[3], at 68-15 (3d ed. 2004) 
(“policy and practicality considerations 
make application of the offer of judgment 
rule to class and derivative actions ques-
tionable.”); 5 Newberg on Class Actions 
§ 15.36, at 115 (4th ed.) (“By denying the 
mandatory imposition of Rule 68 in class 
actions, class representatives will not be 
forced to abandon their litigation posture 
each time they are threatened with the 
possibility of incurring substantial costs 
for the sake of absent class members.”).61

In Marek v. Chesny, an individual action, not a class 
action, the Supreme Court held that the term “costs” in 

offer is not accepted, the court must enter judgment on it 
anyway for the full amount of the offer and dismiss the 
case.59 

The approach of the Second and Sixth Circuits is a 
pragmatic solution, but it does not fi nd support in the 
language of Rule 68. As currently drafted, Rule 68 pro-
vides no authority for a court to enter judgment against 
a defendant absent an offer by the defendant to take a 
default judgment against itself.60 Also, we know of no ba-
sis within a court’s inherent authority to enter a default 
judgment against a defendant based on the plaintiff’s 
rejection of a Rule 68 offer.

For these reasons, Rule 68 should be amended to 
provide a district court with the authority to enter judg-
ment in a plaintiff’s favor and dismiss the action where 
the plaintiff has rejected a Rule 68 offer for all the relief 
that the plaintiff could legally recover. Specifi cally, a new 
subparagraph (e) should be added to Rule 68:

(e) Where, under subparagraph (a) of 
this Rule, a party makes an offer of 
judgment that would afford the offeree 
all relief that the offeree could recover 
under applicable law (including costs 
and attorney’s fees, if available), and the 
offeree does not accept such offer, the 
district court may direct the clerk to en-
ter fi nal judgment in the offeree’s favor 
for the full amount of the offer. In such a 
case, issues regarding costs and attor-
ney’s fees shall be decided in accordance 
with the procedures set forth in Rule 54.

Until such an amendment is adopted, a defendant 
seeking a dismissal should consider accompanying its 
Rule 68 offer of complete relief with an offer to have a 
default judgment entered against it, which may provide 
a basis for a court to dismiss an action when complete 
relief has been rejected.

5. Special Issues Arising in Class and Collective 
Actions

The analysis is somewhat more complicated in the 
context of class actions. As the Third Circuit in Weiss v. 
Regal Collections noted:

Courts have wrestled with the applica-
tion of Rule 68 in the class action con-
text, noting Rule 68 offers to individual 
named plaintiffs undercut close court 
supervision of class action settlements, 
create confl icts of interests for named 
plaintiffs, and encourage premature class 
certifi cation motions. See Gibson v. Aman 
Collection Serv., 2001 U.S. Dist. LEXIS 
10669, at *8 (S.D. Ind. July 23, 2001) 
(recognizing confl ict of interest posed 
by Rule 68 offer to lead plaintiff); Gay v. 
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cuits] is unnecessary. To allow a case, not 
certifi ed as a class action and with no mo-
tion for class certifi cation even pending, 
to continue in federal court when the sole 
plaintiff no longer maintains a personal 
stake defi es the limits on federal jurisdic-
tion expressed in Article III.

***

A simple solution to the buy-off prob-
lem that Damasco identifi es is available, 
and it does not require us to forge a new 
rule that runs afoul of Article III: Class-
action plaintiffs can move to certify the 
class at the same time that they fi le their 
complaint. The pendency of that motion 
protects a putative class from attempts to 
buy off the named plaintiffs. See Primax, 
324 F.3d at 546-47. Damasco argues that 
this solution would provoke plaintiffs to 
move for certifi cation prematurely, before 
they have fully developed or discovered 
the facts necessary to obtain certifi cation. 
See 5 Moore’s Federal Practice § 23.64[1]
[b], at 350 (3d ed. 2011). But this objection 
is unpersuasive. If the parties have yet to 
fully develop the facts needed for certifi -
cation, then they can also ask the district 
court to delay its ruling to provide time 
for additional discovery or investiga-
tion. In a variety of other contexts, we 
have allowed plaintiffs to request stays 
after fi ling suit in order to allow them to 
complete essential activities. See Fed. R. 
Civ. P. 56(d) (allowing stays to complete 
discovery before summary judgment); 
Newell v. Hanks, 283 F.3d 827, 834 (7th Cir. 
2002) (allowing stays in habeas petitions 
to permit exhaustion without risk of time 
bar); Johnson v. Rivera, 272 F.3d 519, 522 
(7th Cir. 2001) (allowing stays in prisoner-
rights suits to permit exhaustion without 
risk of statute-of-limitation bar). More-
over, this procedure comports with Fed-
eral Rule of Civil Procedure 23(c)(1)(A), 
which permits district courts to wait until 
“an early practicable time” before ruling 
on a motion to certify a class. We remind 
district courts that they must engage in a 
“rigorous analysis”—sometimes prob-
ing behind the pleadings—before ruling 
on certifi cation. Wal-Mart Stores, Inc. v. 
Dukes, 131 S. Ct. 2541, 2551, 180 L. Ed. 
2d 374 (2011). Although discovery may 
in some cases be unnecessary to resolve 
class issues, see 3 Alba Conte & Herbert 
B. Newberg, Newberg on Class Actions 
§ 7.8, at 25 (4th ed. 2002), in other cases a 

Rule 68 includes attorney’s fees if a suit is brought under 
a statute that defi nes “costs” to include attorney’s fees.62 
While the central holding of Marek did not involve class 
actions directly, Justice Brennan’s dissent noted that the 
expansion of costs to include attorney’s fees might create 
a confl ict for a named class representative who received a 
Rule 68 offer. The plaintiff’s interest in pursuing the class 
action might be impaired by the fear that, if she rejected 
the Rule 68 offer, she might have to pay the legal fees 
the defendant incurred after the offer that could not be 
recouped from unnamed class members.63 

The courts have crafted rules in the class action con-
text to prevent the confl icts identifi ed by Justice Brennan 
in Marek when Rule 68 offers are made. For example, de-
fendants cannot prevent an appeal from a denial of class 
certifi cation by offering relief to a named plaintiff.64 Oth-
erwise, an action could be delayed indefi nitely by buying 
off each putative class representative in succession. 

However, the tension between Rule 68 and the class 
procedures prescribed under Rule 23 becomes apparent 
when an offer of judgment occurs before a request for 
certifi cation is made or resolved. In such a situation, some 
circuits have held that a plaintiff may move to certify a 
class, absent undue delay, and avoid mootness, even after 
being offered complete relief. Circuits in this camp in-
clude the Third;65 the Fifth;66 the Ninth;67 and the Tenth.68

The Seventh Circuit rejected an invitation to follow 
this line of cases and to overrule its holding in Greisz and 
related cases. In Damasco v. Clearwire Corp., the Seventh 
Circuit addressed the policy arguments against mooting 
an individual claim by use of a Rule 68 offer in the class 
setting.69 In adhering to its view that mootness mandated 
the dismissal of a case when the individual claimant, 
prior to moving for class certifi cation, received an offer 
for as much or more than could legally be obtained, the 
Seventh Circuit fi rst discussed its prior authority.

In Holstein v. City of Chicago, the plaintiff had not 
moved for class certifi cation prior to the expiration of the 
offer, and the claim was therefore mooted and dismissed 
under Rule 12(b)(6).70 In Greisz, the Seventh Circuit held 
the offer to the named plaintiff did not moot a class action 
unless it came before certifi cation was sought.71 In Gates v. 
City of Chicago, the Court of Appeals held that a plaintiff 
could not move for class certifi cation after receiving an 
offer for complete relief.72 This decision put the Sev-
enth Circuit squarely at odds with other Circuit Courts 
permitting a plaintiff a reasonable period of time to move 
for certifi cation before the claim would be dismissed as 
moot.

In so doing, the Seventh Circuit considered and 
rejected the policy considerations advanced for a change 
in its approach:

We believe that the exception created by 
[the Third, Fifth, Ninth, and Tenth Cir-
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review of legal issues common to putative class members 
if the offer would moot the case. Thus, a party defend-
ing the claim can, for a relatively small price, obtain an 
unfair and procedurally asymmetric strategic advantage 
if courts apply Justice Thomas’ assumption in Symczyk 
and deem the mootness doctrine to apply to unaccepted 
Rule 68 offers.76 

Litigations involving class and collective actions 
ought to be recognized as falling outside of the proce-
dural paradigm contemplated by Rule 68 until plaintiffs 
are afforded a reasonable period of time to seek certifi ca-
tion of the class or collective action.77 Because Rule 68 
imposes costs upon an offeree who obtains a judgment 
that is not more favorable than the one offered, the Rule, 
if applied in the class or collective action context prior to 
certifi cation, pits the interests of a putative class represen-
tative against those of the putative class.78 This should be 
avoided.

In light of the foregoing, Rule 68 should be amended 
to provide for a bright-line prohibition against a Rule 
68 offer to a representative of a putative class prior to a 
district court’s ruling on a motion to certify a class action, 
provided a motion to certify a class is made within a rea-
sonable period of time. Following certifi cation, the power 
of the “pick-off play” will be weakened, because one can 
reasonably expect that class lawyers should be able to 
enlist additional class representatives if the initial repre-
sentatives either accept the offer or are dismissed. 

b. Arguments Opposing Amendments of Rule 68

The reasoning of Symczyk leaves no doubt that, to 
the extent a rejected Rule 68 offer moots an individual’s 
claim, the presence of collective-action allegations does 
not affect the mootness analysis.79 Indeed, this rule would 
apply before or after certifi cation of the collective action, 
at least until additional individuals opt in to join the 
action. Moreover, while the Supreme Court in Symczyk 
distinguished collective actions from class actions for 
purposes of its analysis,80 the better reasoning for class 
actions is exemplifi ed by the Seventh Circuit’s approach 
in Damasco: if no motion for class certifi cation is pending 
and no class has been certifi ed, a Rule 68 offer of judg-
ment that provides a named plaintiff with complete relief 
properly moots the action.81 

Dismissing a class action on mootness grounds before 
class certifi cation, or of a collective action before other in-
dividuals opt in to formally join the action, has no impact 
on the claims of individuals other than the named plain-
tiff. As the Supreme Court explained in Symczyk:

While settlement may have the collateral 
effect of foreclosing unjoined claimants 
from having their rights vindicated in 
respondent’s suit, such putative plaintiffs 
remain free to vindicate their rights in 
their own suits. They are no less able to 

court may abuse its discretion by not al-
lowing for appropriate discovery before 
deciding whether to certify a class, see 
Pitts, 653 F.3d at 1093 n.5; Mills v. Fore-
most Ins. Co., 511 F.3d 1300, 1311 (11th 
Cir. 2008); Duke v. Univ. of Tex. at El Paso, 
729 F.2d 994, 996-97 (5th Cir. 1984).73

Collective actions under the FLSA present potentially 
similar concerns, although jurisprudential distinctions 
exist between class actions and collective actions that can 
affect the impact of a Rule 68 offer. Indeed, “Rule 23 ac-
tions are fundamentally different from collective actions 
under the FLSA.”74 For example:

[A] putative class acquires an indepen-
dent legal status once it is certifi ed under 
Rule 23. Under the FLSA, by contrast, 
“conditional certifi cation” does not 
produce a class with an independent 
legal status, or join additional parties 
to the action. The sole consequence of 
conditional certifi cation is the sending of 
court-approved written notice to em-
ployees, who in turn become parties to 
a collective action only by fi ling written 
consent with the court. 

***

Whatever signifi cance “conditional cer-
tifi cation” may have in [FLSA] proceed-
ings, it is not tantamount to class certifi -
cation under Rule 23.75

6. Two Approaches to the Tension Between Rule 68 
and Class or Collective Actions

Arguments can be made that Rule 68 should be 
amended to account for inequities that may arise in class 
and collective actions when defendants attempt to moot 
representative plaintiffs’ claims prior to class or collec-
tive action certifi cation. Arguments can also be made that 
no amendment of Rule 68 is necessary because the early 
issuance of Rule 68 offers encourages resolution of law-
suits with marginal merit, serves an important pruning 
function in the federal courts, and properly balances the 
purposes underlying Rule 68 with those of Rule 23 and 
the collective action procedure.

a. Arguments Favoring Amendment of Rule 68

Application of Rule 68 offers to individual repre-
sentatives prior to certifi cation can lead to unfair and 
impractical results. The monetary value of each putative 
class or collective action member’s claim is generally 
small relative to the monetary value of the claims of the 
putative class or collective group as a whole. Yet an of-
fer for complete relief made to putative representatives 
of a class or in a collective action prior to certifi cation 
(whether accepted or not) threatens to preclude judicial 
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Endnotes
1. FED. R. CIV. P. 68 (2009). Offer of Judgment

(a) Making an Offer; Judgment on an Accepted Offer. 
At least 14 days before the date set for trial, a party 
defending against a claim may serve on an opposing 
party an offer to allow judgment on specifi ed terms, 
with the costs then accrued. If, within 14 days after 
being served, the opposing party serves written notice 
accepting the offer, either party may then fi le the offer 
and notice of acceptance, plus proof of service. The 
clerk must then enter judgment.

(b) Unaccepted Offer. An unaccepted offer is consid-
ered withdrawn, but it does not preclude a later offer. 
Evidence of an unaccepted offer is not admissible 
except in a proceeding to determine costs.

(c) Offer After Liability Is Determined. When one 
party’s liability to another has been determined but the 
extent of liability remains to be determined by further 
proceedings, the party held liable may make an offer of 
judgment. It must be served within a reasonable time—
but at least 14 days—before the date set for a hearing to 
determine the extent of liability.

(d) Paying Costs After an Unaccepted Offer. If the 
judgment that the offeree fi nally obtains is not more 
favorable than the unaccepted offer, the offeree must 
pay the costs incurred after the offer was made.

2. Where a cause of action will permit a plaintiff to recover attorney’s 
fees and costs, the term “complete relief” includes those items.

3. See McCauley v. Trans Union, L.L.C., 402 F.3d 340, 342 (2d Cir. 2005); 
O’Brien v. Ed Donnelly Enters., Inc., 575 F.3d 567, 574-75 (6th Cir. 
2009). Editor’s Note: Since the Executive Committee’s approval 
of this Report, the Second Circuit has weighed in further on this 
issue, which is addressed in the Addendum hereto.

4. See Greisz v. Household Bank (Ill.), N.A., 176 F.3d 1012, 1015 (7th 
Cir. 1999); Rand v. Monsanto Co., 926 F.2d 596, 598 (7th Cir. 1991). 
Editor’s Note: Since the Executive Committee’s approval of this 
Report, the Seventh Circuit has weighed in further on this issue, 
which is addressed in the Addendum hereto.

5. See Weiss v. Regal Collections, 385 F.3d 337, 340 (3d Cir. 2004) (citing 
Rand for the proposition that “[a]n offer of complete relief will 
generally moot the plaintiff’s claim, as at that point the plaintiff 
retains no personal interest in the outcome of the litigation”); see 
also Symczyk v. Genesis HealthCare Corp., 656 F.3d 189, 195 (3d Cir. 
2011) (same), rev’d on other grounds, ___U.S. ___, 133 S. Ct. 1523 
(2013) [hereinafter Symczyk].

6. Diaz v. First Am. Home Buyers Prot. Corp., 732 F.3d 948, 954-55 (9th 
Cir. 2013); see also Gomez v. Campbell-Ewald Co., 786 F.3d 871, 875-76 
(9th Cir. 2014), cert. granted, ___ U.S. ___, 135 S. Ct. 2311 (2015).

7. Symczyk, supra note 5, at 1528-29. Editor’s Note: Since the 
Executive Committee’s approval of this Report, the Supreme Court 
granted certiorari to address the issues presented in this Report, 
which is addressed in the Addendum hereto. See Campbell-Ewald 
Co. v. Gomez, ___ U.S. ___, 135 S. Ct. 2311 (2015).

8. Id. at 1527.

9. Id.

10. Id. 

11. Id.

12. Id. at 1528.

13. Id.

14. Id.

15. Id. at 1529.

16. Id.

17. Id.

have their claims settled or adjudicated 
following respondent’s suit than if her 
suit had never been fi led at all.82

The same holds true in class actions prior to certifi cation 
of the class.

This furthers the goal of obtaining the speedy resolu-
tion of cases, especially where cases involve small claims 
of questionable merit. Otherwise, the costs of litigation, 
especially given the necessity of engaging in often ex-
tensive discovery to assess the propriety of certifi cation, 
can compel defendants to pay unjustifi ed sums to resolve 
worthless or even frivolous claims. Defensible actions 
can become too expensive to oppose. The Seventh Circuit 
noted these concerns in Greisz:

The class action is a valuable economiz-
ing device, especially when there is a 
multiplicity of small claims, but it is also 
pregnant with well-documented possibil-
ities for abuse. The smaller the individual 
claim, the less incentive the claimant has 
to police the class lawyer’s conduct, and 
the greater the danger, therefore, that the 
lawyer will pursue the suit for his own 
benefi t rather than for the benefi t of the 
class. The lawyer for a plaintiff class has 
not only an impaired incentive to be the 
faithful agent of his (nominal) principal, 
but also the potential to do great harm 
both to the defendant because of the cost 
of defending against a class action and 
to the members of the class because of 
the preclusive effect of a judgment for 
the defendant on the rights of those class 
members who have not opted out of the 
class action.83 

The current balance of the tensions between Rule 68 
and Rule 23 is the correct one. Accordingly, no amend-
ment to Rule 68 should be made to provide special treat-
ment with respect to class actions.

Moreover, collective actions under the FLSA should 
be accorded no different treatment than individual ac-
tions. Collective actions do not have absent class mem-
bers, as is the case in class actions; instead, a potential 
member of the collective becomes part of the action only 
by affi rmatively opting to join the case and becoming a 
party. Thus, when the claims of a named plaintiff in a 
collective action are mooted, whether by a Rule 68 offer 
of judgment or otherwise, the suit properly should be 
dismissed.

In light of the foregoing, Rule 68 should not be 
amended to exclude, or accord special treatment to, class 
actions or collective actions.
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In addition, on May 18, 2015, the Supreme Court 
granted certiorari in  Campbell-Ewald Co. v. Gomez,11 to ad-
dress the questions:

1. Whether a case becomes moot, and 
thus beyond the judicial power of Article 
III, when the plaintiff receives an offer of 
complete relief on his claim.

2. Whether the answer to the fi rst ques-
tion is any different when the plaintiff 
has asserted a class claim under  Federal 
Rule of Civil Procedure 23, but receives 
an offer of complete relief before any class 
is certifi ed.

In Campbell-Ewald Co., the Ninth Circuit ruled that 
neither the plaintiff’s individual claims nor class claims 
he asserted were rendered moot by an unaccepted offer of 
judgment.12 The U.S. Chamber and the Business round-
table fi led a brief as amici curiae in support of the petition 
for certiorari.
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Since the Executive Committee approved the report 
entitled “Rule 68 Offers of Judgment and Mootness, Es-
pecially for Collective or Class Actions” (the “Initial Rule 
68 Report”), important developments have occurred that 
are likely to result in greater certainty regarding whether 
Rule 68 offers of judgment may be employed by defen-
dants to moot the claims of individual plaintiffs who 
purport to assert claims on behalf of a class or collective 
action.

On May 14, 2015, the Second Circuit ruled in  Tanasi v. 
New Alliance Bank that “under the law of our Circuit, an 
unaccepted Rule 68 offer alone does not render a plain-
tiff’s individual claims moot before the entry of judgment 
against the defendants.”1 In the court below, Judge Wil-
liam M. Skretny denied the defendants’ motion to dismiss 
the action based upon plaintiff’s rejection of a Rule 68 of-
fer, fi nding that although the plaintiff’s individual claims 
were mooted by the unaccepted offer of judgment, his 
putative class claims were not.2

The Second Circuit affi rmed, but on alternative 
grounds.  Acknowledging that “our prior case law has 
not always been entirely clear on this subject,”3 the court 
sought “to clarify and reiterate that it remains the es-
tablished law of this Circuit that a ‘rejected settlement 
offer [under Rule 68], by itself, [cannot render] moot[] 
[a] case.’”4 Thus, the court did not reach the question 
of whether the existence of putative class action claims 
would “provide an independent basis for Article III 
justiciability.”5  The First Circuit, however, did reach this 
question recently, holding that “a rejected and withdrawn 
offer of settlement of the named plaintiff’s individual 
claims in a putative class action made before the named 
plaintiff mo ved to certify a class did not divest the court 
of subject matter jurisdiction by mooting the named 
plaintiff’s claims.”6

On August 6, 2015, the Seventh Circuit overruled its 
prior precedent, including  Damasco v. Clearwire Corp.,7 
which was cited in the Initial Rule 68 Report, to hold that 
an unaccepted offer under Rule 68 did not moot an indi-
vidual claim.8 The Seventh Circuit adhered to the dissent 
of Justice Kagan in  Genesis Healthcare Corp. v. Symczyk,9 
and pushed it a step farther by reasoning that if an offer 
could moot a claim by promising to give the plaintiff all 
that could be won in litigation, the case would be moot 
upon making the offer, thus preventing any relief to be 
awarded at all.10

Addendum
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Introduction
Social media networks such as LinkedIn, Twitter and 

Facebook are becoming indispensable tools used by legal 
professionals and those with whom they communicate. 
Particularly, in conjunction with the increased use of 
mobile technologies in the legal profession, social media 
platforms have transformed the ways in which lawyers 

communicate. As use of social media by lawyers and 
clients continues to grow and as social media networks 
proliferate and become more sophisticated, so too do 
the ethical issues facing lawyers. Accordingly, the Com-
mercial and Federal Litigation Section of the New York 
State Bar Association, which authored these social media 
ethics guidelines in 2014 to assist lawyers in understand-
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torney advertising.” Similarly, privileged or confi dential 
information may be unintentionally divulged beyond 
the intended recipient when a lawyer communicates to 
a group using social media. Lawyers also must be cog-
nizant when a social media communication might create 
an unintended attorney-client relationship. There are also 
ethical obligations with regard to a lawyer counseling 
clients about their social media posts and the removal or 
deletion of them, especially if such posts are subject to liti-
gation or regulatory preservation obligations.

Throughout these Guidelines, the terms “website,” 
“account,” “profi le,” and “post” are referenced in order to 
highlight sources of electronic data that might be viewed 
by a lawyer. The defi nition of these terms no doubt will 
change and new ones will be created as technology ad-
vances. However, such terms for purposes of complying 
with these Guidelines are functionally interchangeable 
and a reference to one should be viewed as a reference to 
each for ethical considerations.

References to the applicable provisions of the NYRPC 
and references to relevant ethics opinions are noted after 
each Guideline. Finally, defi nitions of certain terminology 
used in the Guidelines are set forth in the Appendix.

1. Attorney Competence

Guideline No. 1: Attorneys’ Social Media Competence

A lawyer has a duty to understand the benefi ts and 
risks and ethical implications associated with social me-
dia, including its use as a mode of communication, an 
advertising tool and a means to research and investigate 
matters. 

NYRPC 1.1(a) and (b).

Comment: NYRPC 1.1(a) provides “[a] lawyer should 
provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thor-
oughness and preparation reasonably necessary for the 
representation.” 

As Guideline No. 1 recognizes—and the Guidelines 
discuss throughout—a lawyer may choose to use social 
media for a multitude of reasons. Lawyers, however, need 
to be conversant with, at a minimum, the basics of each 
social media network that a lawyer or his or her client may 
use. This is a serious challenge that lawyers need to appreci-
ate and cannot take lightly. As American Bar Association 
(“ABA”) Formal Opinion 466 (2014)4 states:

As indicated by [ABA Rule of Profes-
sional Conduct] Rule 1.1, Comment 8, it 
is important for a lawyer to be current 
with technology. While many people 
simply click their agreement to the terms 
and conditions for use of an [electronic 
social media] network, a lawyer who uses 
an [electronic social media] network in 
his practice should review the terms and 

ing the ethical challenges of social media, is updating 
them to include new ethics opinions as well as additional 
guidelines where the Section believes ethical guidance is 
needed (the “Guidelines”). In particular, these Guidelines 
add new sections on lawyers’ competence,1 the retention 
of social media by lawyers, client confi dences, the track-
ing of client social media, communications by lawyers 
with judges, and lawyers’ use of LinkedIn. 

These Guidelines are guiding principles and are not 
“best practices.” The world of social media is a nascent 
area that is rapidly changing and “best practices” will 
continue to evolve to keep pace with such developments. 
Moreover, there can be no single set of “best practices” 
where there are multiple ethics codes throughout the 
United States that govern lawyers’ conduct. In fact, even 
where jurisdictions have identical ethics rules, ethics 
opinions addressing a lawyer’s permitted use of social 
media may differ due to varying jurisdictions’ different 
social mores, population bases and historical approaches 
to their own ethics rules and opinions. 

These Guidelines are predicated upon the New York 
Rules of Professional Conduct (“NYRPC”)2 and ethics 
opinions interpreting them. However, illustrative eth-
ics opinions from other jurisdictions may be referenced 
where, for instance, a New York ethics opinion has not 
addressed a certain situation or where another jurisdic-
tion’s ethics opinion differs from the interpretation of 
the NYRPC by New York ethics authorities. In New York 
State, ethics opinions are issued not just by the New York 
State Bar Association, but also by local bar associations 
located throughout the State.3 

Lawyers need to appreciate that social media com-
munications that reach across multiple jurisdictions 
may implicate other states’ ethics rules. Lawyers should 
ensure compliance with the ethical requirements of each 
jurisdiction in which they practice, which may vary 
considerably. 

One of the best ways for lawyers to investigate and 
obtain information about a party, witness, or juror, with-
out having to engage in formal discovery, is to review 
that person’s social media account, profi le, or posts. 
Lawyers must remember, however, that ethics rules and 
opinions govern whether and how a lawyer may view 
such social media. For example, when a lawyer conducts 
research, unintended social media communications or 
electronic notifi cations received by the user of a social 
media account revealing such lawyer’s research may 
have ethical consequences. 

Further, because social media communications are 
often not just directed at a single person but at a large 
group of people, or even the entire Internet “commu-
nity,” attorney advertising rules and other ethical rules 
must be considered when a lawyer uses social media. It 
is not always readily apparent whether a lawyer’s social 
media communications may constitute regulated “at-



NYSBA  NYLitigator  |  Fall 2015  |  Vol. 20  |  No. 1 37    

cation and a list of one’s current and past employment” 
does not constitute attorney advertising.10 According to 
NYCLA, Formal Op. 748, a lawyer’s LinkedIn profi le that 
“includes subjective statements regarding an attorney’s 
skills, areas of practice, endorsements, or testimonials 
from clients or colleagues, however, is likely to be consid-
ered advertising.”11 

NYCLA, Formal Op. 748 addresses the types of con-
tent on LinkedIn that may be considered “attorney adver-
tising” and provides:

If an attorney’s LinkedIn profi le includes 
a detailed description of practice areas 
and types of work done in prior employ-
ment, the user should include the words 
“Attorney Advertising” on the lawyer’s 
LinkedIn profi le. See RPC 7.1(f). If an 
attorney also includes (1) statements that 
are reasonably likely to create an expecta-
tion about results the lawyer can achieve; 
(2) statements that compare the lawyer’s 
services with the services of other law-
yers; (3) testimonials or endorsements 
of clients; or (4) statements describing or 
characterizing the quality of the law-
yer’s or law fi rm’s services, the attorney 
should also include the disclaimer “Prior 
results do not guarantee a similar out-
come.” See RPC 7.1(d) and (e). Because 
the rules contemplate “testimonials or 
endorsements,” attorneys who allow 
“Endorsements” from other users and 
“Recommendations” to appear on one’s 
profi le fall within Rule 7.1(d), and there-
fore must include the disclaimer set forth 
in Rule 7.1(e).12 An attorney who claims 
to have certain skills must also include 
this disclaimer because a description of 
one’s skills—even where those skills are 
chosen from fi elds created by LinkedIn—
constitutes a statement “characterizing 
the quality of the lawyer’s services” 
under Rule 7.1(d).13

An attorney’s ethical obligations apply to all forms of 
covered communications, including social media. If a post 
on Twitter (a “tweet”) is deemed attorney advertising, the 
rules require that a lawyer must include disclaimers simi-
lar to those described in NYCLA Formal Op. 748.14 

Utilizing the disclaimer “Attorney Advertising” given 
the confi nes of Twitter’s 140 character limit (which in 
practice may be even less than 140 characters when in-
cluding links, user handles or hashtags) may be impracti-
cal or not possible. Yet, such structural limitation does not 
provide a justifi cation for not complying with the ethical 
rules governing attorney advertising. Thus, consideration 
should be given to only posting tweets that would not be 
categorized as attorney advertising.15

conditions, including privacy features—
which change frequently—prior to using 
such a network.5

A lawyer cannot be competent absent a working 
knowledge of the benefi ts and risks associated with the 
use of social media. “[A lawyer must] understand the 
functionality of any social media service she intends to 
use for…research. If an attorney cannot ascertain the 
functionality of a website, the attorney must proceed 
with great caution in conducting research on that particu-
lar site.”6

Indeed, the comment to Rule 1.1 of the Model Rules 
of Professional Conduct of the ABA was amended to 
provide:

To maintain the requisite knowledge 
and skill, a lawyer should keep abreast 
of changes in the law and its practice, 
including the benefi ts and risks associ-
ated with relevant technology, engage 
in continuing study and education and 
comply with all continuing legal educa-
tion requirements to which the lawyer is 
subject (emphasis added).7

As NYRPC 1.1 (b) requires, “[a] lawyer shall not 
handle a legal matter that the lawyer knows or should 
know that the lawyer is not competent to handle, without 
associating with a lawyer who is competent to handle 
it.” While a lawyer may not delegate his obligation to be 
competent, he or she may rely, as appropriate, on profes-
sionals in the fi eld of electronic discovery and social me-
dia to assist in obtaining such competence.

2. Attorney Advertising

Guideline No. 2.A: Applicability of Advertising Rules

A lawyer’s social media profi le that is used only for 
personal purposes is not subject to attorney advertising 
and solicitation rules. However, a social media profi le, 
posting or blog a lawyer primarily uses for the purpose 
of the retention of the lawyer or his law fi rm is subject 
to such rules.8 Hybrid accounts may need to comply 
with attorney advertising and solicitation rules if used 
for the primary purpose of the retention of the lawyer 
or his law fi rm.9

NYRPC 1.0, 7.1, 7.3.

Comment:  In the case of a lawyer’s profi le on a hybrid 
account that, for instance, is used for business and per-
sonal purposes, given the differing views on whether the 
attorney advertising and solicitation rules would apply, it 
would be prudent for the lawyer to assume that they do. 

The nature of the information posted on a lawyer’s 
LinkedIn profi le may require that the profi le be deemed 
“attorney advertising.” In general, a profi le that contains 
basic biographical information, such as “only one’s edu-
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dia network unless appropriately certifi ed as such. With 
respect to skills or practice areas on a lawyer’s profi le 
under a heading such as “Experience” or “Skills,” such 
information does not constitute a claim by a lawyer to be 
a specialist under NYRPC Rule 7.4.21 Also, a lawyer may 
include information about the lawyer’s experience else-
where, such as under another heading or in an untitled 
fi eld that permits biographical information to be includ-
ed. Certain states have issued ethics opinions prohibiting 
lawyers from listing their practice areas not only under 
“specialist,” but also under headings including “expert.” 

A limited exception to identifi cation as a specialist 
may exist for lawyers who are certifi ed “by a private or-
ganization approved for that purpose by the American 
Bar Association” or by an “authority having jurisdiction 
over specialization under the laws of another state or 
territory.” For example, identifi cation of such traditional 
titles as “Patent Attorney” or “Proctor in Admiralty” are 
permitted for lawyers entitled to use them.22

Guideline No. 2.C: Lawyer’s Responsibility to Monitor 
or Remove Social Media Content by Others on a 
Lawyer’s Social Media Page

A lawyer who maintains social media profi les must 
be mindful of the ethical restrictions relating to solicita-
tion by her and the recommendations of her by others, 
especially when inviting others to view her social media 
network, account, blog or profi le.23 

A lawyer is responsible for all content that the 
lawyer posts on her social media website or profi le. A 
lawyer also has a duty to periodically monitor her social 
media profi le(s) or blog(s) for comments, endorsements 
and recommendations to ensure that such third-party 
posts do not violate ethics rules. If a person who is not 
an agent of the lawyer unilaterally posts content to the 
lawyer’s social media, profi le or blog that violates the 
ethics rules, the lawyer must remove or hide such con-
tent if such removal is within the lawyer’s control and, 
if not within the lawyer’s control, she must ask that per-
son to remove it.24

NYRPC 7.1, 7.2, 7.3, 7.4.

Comment: While a lawyer is not responsible for a post 
made by a person who is not an agent of the lawyer, a 
lawyer’s obligation not to disseminate, use or participate 
in the dissemination or use of advertisements containing 
misleading, false or deceptive statements includes a duty 
to remove information from the lawyer’s social media 
profi le where that information does not comply with ap-
plicable ethics rules. If a post cannot be removed, consid-
eration must be given as to whether a curative post needs 
to be made. Although social media communications 
tend to be far less formal than typical communications to 
which ethics rules have historically applied, they apply 
with the same force and effect to social media postings.

Rule 7.1(k) of the NYRPC provides that all advertise-
ments “shall be pre-approved by the lawyer or law fi rm.” 
It also provides that a copy of an advertisement “shall be 
retained for a period of not less than three years follow-
ing its initial dissemination,” but specifi es an alternate 
one-year retention period for advertisements contained 
in a “computer-accessed communication” and specifi es 
another retention scheme for websites.16 Rule 1.0(c) of the 
NYPRC defi nes ‘‘computer-accessed communication’’ 
as any communication made by or on behalf of a lawyer 
or law fi rm that is disseminated through “the use of a 
computer or related electronic device, including, but not 
limited to, web sites, weblogs, search engines, electronic 
mail, banner advertisements, pop-up and pop-under 
advertisements, chat rooms, list servers, instant messag-
ing, or other internet presences, and any attachments or 
links related thereto.”17 Thus, social media posts that are 
deemed “advertisements” are “computer-accessed com-
munications, and their retention is required only for one 
year.”18

In accordance with NYSBA, Op. 1009, to the extent 
that a social media post is found to be a “solicitation,” it 
is subject to fi ling requirements if directed to recipients 
in New York. Social media posts, like tweets, may or may 
not be prohibited “real-time or interactive” communica-
tions. That would depend on whether they are broadly 
distributed and/or whether the communications are 
more akin to asynchronous email or website postings or 
in functionality closer to prohibited instant messaging 
or chat rooms involving “real-time” or “live” responses. 
Practitioners are advised that both the social media plat-
forms and ethical guidance in this area are evolving and 
care should be used when using any potentially “live” or 
real-time tools.

Guideline No. 2.B: Prohibited Use of the Term 
“Specialists” on Social Media

Lawyers shall not advertise areas of practice under 
headings in social media platforms that include the 
terms “specialist,” unless the lawyer is certifi ed by the 
appropriate accrediting body in the particular area.19

NYRPC 7.1, 7.4.

Comment: Although LinkedIn’s headings no longer in-
clude the term “Specialties,” lawyers still need to be cog-
nizant of the prohibition on claiming to be a “specialist” 
when creating a social media profi le. To avoid making 
prohibited statements about a lawyer’s qualifi cations 
under a specifi c heading or otherwise, a lawyer should 
use objective information and language to convey in-
formation about the lawyer’s experience. Examples of 
such information include the number of years in practice 
and the number of cases handled in a particular fi eld or 
area.20 

A lawyer shall not list information under the ethi-
cally prohibited heading of “specialist” in any social me-
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Guideline No. 3.B: Public Solicitation Is Prohibited 
Through “Live” Communications

Due to the “live” nature of real-time or interactive 
computer-accessed communications,28 which includes, 
among other things, instant messaging and communi-
cations transmitted through a chat room, a lawyer may 
not “solicit”29 business from the public through such 
means.30 If a potential client31 initiates a specifi c request 
seeking to retain a lawyer during real-time social media 
communications, a lawyer may respond to such request. 
However, such response must be sent through non-pub-
lic means and must be kept confi dential, whether the 
communication is electronic or in some other format. 
Emails and attorney communications via a website or 
over social media platforms, such as Twitter,32 may not 
be considered real-time or interactive communications. 
This Guideline does not apply if the recipient is a close 
friend, relative, former client, or existing client—al-
though the ethics rules would otherwise apply to such 
communications. 

NYRPC 1.0, 1.4, 1.6, 1.7, 1.8, 7.1, 7.3.

Comment: Answering general questions33 on the Internet 
is analogous to writing for any publication on a legal top-
ic.34 “Standing alone, a legal question posted by a mem-
ber of the public on real-time interactive Internet or social 
media sites cannot be construed as a ‘specifi c request’ 
to retain the lawyer.”35 In responding to questions,36 a 
lawyer may not provide answers that appear applicable 
to all apparently similar individual problems because 
variations in underlying facts might result in a different 
answer.37 A lawyer should be careful in responding to an 
individual question on social media as it might establish 
an attorney-client relationship, probably one created 
without a confl ict check, and, if the response over social 
media is viewed by others beyond the intended recipient, 
it may disclose privileged or confi dential information.

A lawyer is permitted to accept employment that 
results from participating in “activities designed to edu-
cate the public to recognize legal problems.”38 As such, if 
a potential client initiates a specifi c request to retain the 
lawyer resulting from real-time Internet communication, 
the lawyer may respond to such request as noted above.39 
However, such communications should be sent solely to 
that potential client. If, however, the requester does not 
provide his or her personal contact information when 
seeking to retain the lawyer or law fi rm, consideration 
should be given by the lawyer to respond in two steps: 
fi rst, ask the requester to contact the lawyer directly, not 
through a real-time communication, but instead by email, 
telephone, etc., and second, the lawyer’s actual response 
should not be made through a real time communication.40

Guideline No. 2.D: Attorney Endorsements

A lawyer must ensure the accuracy of third-party le-
gal endorsements, recommendations, or online reviews 
posted to the lawyer’s social media profi le. To that end, 
a lawyer must periodically monitor and review such 
posts for accuracy and must correct misleading or incor-
rect information posted by clients or other third-parties. 

NYRPC 7.1, 7.2, 7.3, 7.4.

Comment: Although lawyers are not responsible for con-
tent that third-parties and non-agents of the lawyer post 
on social media, lawyers must, as noted above, moni-
tor and verify that posts about them made to profi le(s) 
the lawyer controls25 are accurate. “Attorneys should 
periodically monitor their LinkedIn pages at reasonable 
intervals to ensure that others are not endorsing them 
as specialists,” as well as to confi rm the accuracy of any 
endorsements or recommendations.26 A lawyer may not 
passively allow misleading endorsements as to her skills 
and expertise to remain on a profi le that she controls, as 
that is tantamount to accepting the endorsement. Rather, 
a lawyer needs to remain conscientious in avoiding the 
publication of false or misleading statements about the 
lawyer and her services.27 It should be noted that certain 
social media websites, such as LinkedIn, allow users to 
approve endorsements, thereby providing lawyers with 
a mechanism to promptly review, and then reject or ap-
prove, endorsements. A lawyer may also hide or delete 
endorsements, which, under those circumstances, may 
obviate the ethical obligation to periodically monitor and 
review such posts.

3. Furnishing of Legal Advice Through Social Media

Guideline No. 3.A: Provision of General Information

A lawyer may provide general answers to legal 
questions asked on social media. A lawyer, however, 
cannot provide specifi c legal advice on a social media 
network because a lawyer’s responsive communica-
tions may be found to have created an attorney-client 
relationship and legal advice also may impermissibly 
disclose information protected by the attorney-client 
privilege.

NYRPC 1.0, 1.4, 1.6, 7.1, 7.3.

Comment: An attorney-client relationship must know-
ingly be entered into by a client and lawyer, and informal 
communications over social media could unintentionally 
result in a client believing that such a relationship exists. 
If an attorney-client relationship exists, then ethics rules 
concerning, among other things, the disclosure over so-
cial media of information protected by the attorney-client 
privilege to individuals other than to the client would 
apply.
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We also expect that many lawyers may 
retain e-mails and other electronic docu-
ments beyond those required to be re-
tained under [ABCNY Formal Op. 1986-
4]. For example, some lawyers and law 
fi rms may retain all paper and electronic 
documents, including e-mails, relating in 
any way to a representation, as a measure 
to protect against a malpractice claim. 
Such a broad approach to document 
retention may at times be prudent, but it 
is not required by the Code.45

A lawyer shall not deactivate a social 
media account, which contains com-
munications with clients, unless those 
communications have been appropriately 
preserved. 

4. Review and Use of Evidence From Social Media 

Guideline No. 4.A: Viewing a Public Portion of a Social 
Media Website

A lawyer may view the public portion of a person’s 
social media profi le or public posts even if such person 
is represented by another lawyer. However, the lawyer 
must be aware that certain social media networks may 
send an automatic message to the person whose account 
is being viewed which identifi es the person viewing the 
account as well as other information about such person. 

NYRPC 4.1, 4.2, 4.3, 5.3, 8.4.

Comment: A lawyer is ethically permitted to view the 
public portion of a person’s social media website, profi le 
or posts, whether represented or not, for the purpose of 
obtaining information about the person, including im-
peachment material for use in litigation.46 “Public” means 
information available to anyone viewing a social media 
network without the need for permission from the person 
whose account is being viewed. Public information in-
cludes content available to all members of a social media 
network and content that is accessible without authoriza-
tion to non-members.

However, unintentional communications with a 
represented party may occur if a social media network 
automatically notifi es that person when someone views 
her account. In New York, such automatic messages, as 
noted below, sent to a juror by a lawyer or her agent that 
notifi ed the juror of the identity of who viewed her profi le 
may constitute an ethical violation.47 Conversely, the ABA 
opined that such a “passive review” of a juror’s social 
media does not constitute an ethical violation.48 The social 
media network may also allow the person whose account 
was viewed to see the entire profi le of the viewing lawyer 
or her agent. Drawing upon the ethical opinions address-
ing issues concerning social media communications with 
jurors, when an attorney views the social media site of a 
represented witness or a represented opposing party, he 

Guideline No. 3.C: Retention of Social Media 
Communications with Clients

If an attorney utilizes social media to communicate 
with a client relating to legal representation, the at-
torney should retain records of those communications, 
just as she would if the communications were memori-
alized on paper.

NYRPC 1.1, 1.15.

Comment: A lawyer’s fi le relating to client representation 
includes both paper and electronic documents. The ABA 
Model Rules of Professional Conduct defi nes a “writing” 
as “a tangible or electronic record of a communication or 
representation...”. Rule 1.0(n), Terminology. The NYRPC 
“does not explicitly identify the full panoply of docu-
ments that a lawyer should retain relating to a represen-
tation.”41 The only NYRPC provision requiring mainte-
nance of client documents is NYRPC 1.15(i). The NYRPC, 
however, implicitly imposes on lawyers an obligation to 
retain documents. For example, NYRPC 1.1 requires that 
“A lawyer should provide competent representation to a 
client.” NYRPC 1.1(a) requires “skill, thoroughness and 
preparation.” 

The lawyer must take affi rmative steps to preserve 
those emails and social media communications, such as 
chats and instant messages, which the lawyer believes 
need to be saved.42 However, due to the ephemeral na-
ture of social media communications, “saving” such com-
munications in electronic form may pose technical issues, 
especially where, under certain circumstances, the entire 
social media communication may not be saved, may be 
deleted automatically or after a period of time, or may be 
deleted by the counterparty to the communication with-
out the knowledge of the lawyer.43 Casual communica-
tions may be deleted without impacting ethical rules.44 

NYCBA, Formal Op. 2008-1 sets out certain consider-
ations for preserving electronic materials:

As is the case with paper documents, 
which e-mails and other electronic docu-
ments a lawyer has a duty to retain will 
depend on the facts and circumstances of 
each representation. Many e-mails gener-
ated during a representation are formal, 
carefully drafted communications in-
tended to transmit information, or other 
electronic documents, necessary to effec-
tively represent a client, or are otherwise 
documents that the client may reason-
ably expect the lawyer to preserve. These 
e-mails and other electronic documents 
should be retained. On the other hand, in 
many representations a lawyer will send 
or receive casual e-mails that fall well 
outside the guidelines in [ABCNY For-
mal Op. 1986-4]. No ethical rule prevents 
a lawyer from deleting those e-mails.
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Guideline No. 4.C: Viewing a Represented Party’s 
Restricted Social Media Website

A lawyer shall not contact a represented person to 
seek to review the restricted portion of the person’s so-
cial media profi le unless an express authorization has 
been furnished by the person’s counsel.

NYRPC 4.1, 4.2.

Comment: It is signifi cant to note that, unlike an unrepre-
sented individual, the ethics rules are different when the 
person being contacted in order to obtain private social 
media content is “represented” by a lawyer, and such a 
communication is categorically prohibited.

Whether a person is represented by a lawyer, indi-
vidually or through corporate counsel, is sometimes not 
clear under the facts and applicable case law.

The Oregon State Bar Committee has noted that     
“[a]bsent actual knowledge that the person is represented 
by counsel, a direct request for access to the person’s non-
public personal information is permissible.”60

Caution should be used by a lawyer before deciding 
to view a potentially private or restricted social media 
account or profi le of a represented person that the lawyer 
has a “right” to view, such as a professional group where 
both the lawyer and represented person are members or 
as a result of being a “friend” of a “friend” of such repre-
sented person.

Guideline No. 4.D: Lawyer’s Use of Agents to Contact 
a Represented Party

As it relates to viewing a person’s social media ac-
count, a lawyer shall not order or direct an agent to 
engage in specifi c conduct, or with knowledge of the 
specifi c conduct by such person, ratify it, where such 
conduct if engaged in by the lawyer would violate any 
ethics rules.

NYRPC 5.3, 8.4.

Comment: This would include, inter alia, a lawyer’s inves-
tigator, trial preparation staff, legal assistant, secretary, or 
agent61 and could, as well, apply to the lawyer’s client.62 

5. Communicating With Clients

Guideline No. 5.A: Removing Existing Social Media 
Information

A lawyer may advise a client as to what content may 
be maintained or made private on her social media ac-
count, including advising on changing her privacy and/
or security settings.63 A lawyer may also advise a client 
as to what content may be “taken down” or removed, 
whether posted by the client or someone else, as long as 
there is no violation of common law or any statute, rule, 
or regulation relating to the preservation of informa-
tion, including legal hold obligations.64 Unless an ap-
propriate record of the social media information or data 

or she should be aware of which networks49 might auto-
matically notify the owner of that account of his or her 
viewing, as this could be viewed an improper communi-
cation with someone who is represented by counsel.

Guideline No. 4.B: Contacting an Unrepresented Party 
to View a Restricted Social Media Website

A lawyer may request permission to view the restrict-
ed portion of an unrepresented person’s social media 
website or profi le.50 However, the lawyer must use her 
full name and an accurate profi le, and she may not create 
a different or false profi le in order to mask her identity. 
If the person asks for additional information from the 
lawyer in response to the request that seeks permission to 
view her social media profi le, the lawyer must accurately 
provide the information requested by the person or with-
draw her request.

NYRPC 4.1, 4.3, 8.4.

Comment: It is permissible for a lawyer to join a social me-
dia network to obtain information concerning a witness.51 
The New York City Bar Association has opined, however, 
that a lawyer shall not “friend” an unrepresented indi-
vidual using “deception.”52 

In New York, there is no “deception” when a lawyer 
utilizes her “real name and profi le” to send a “friend” 
request to obtain information from an unrepresented 
person’s social media account.53 In New York, the lawyer 
is not required to disclose the reasons for making the 
“friend” request.54 

The New Hampshire Bar Association, however, 
requires that a request to a “friend” must “inform the 
witness of the lawyer’s involvement in the disputed or 
litigated matter,” the disclosure of the “lawyer by name 
as a lawyer” and the identifi cation of “the client and the 
matter in litigation.”55 In Massachusetts, “it is not permis-
sible for the lawyer who is seeking information about 
an unrepresented party to access the personal website of 
X and ask X to “friend” her without disclosing that the 
requester is the lawyer for a potential plaintiff.”56 The 
San Diego Bar requires disclosure of the lawyer’s “affi lia-
tion and the purpose for the request.”57 The Philadelphia 
Bar Association notes that the failure to disclose that the 
“intent on obtaining information and sharing it with a 
lawyer for use in a lawsuit to impeach the testimony of 
the witness” constitutes an impermissible omission of a 
“highly material fact.”58 

In Oregon, there is an opinion that if the person being 
sought out on social media “asks for additional informa-
tion to identify [the l]awyer, or if [the l]awyer has some 
other reason to believe that the person misunderstands 
her role, [the l]awyer must provide the additional infor-
mation or withdraw the request.”59
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may advise a client to refrain from or limit social media 
postings during the course of a litigation or investigation.

Guideline No. 5.C: False Social Media Statements

A lawyer is prohibited from proffering, supporting, 
or using false statements if she learns from a client’s so-
cial media posting that a client’s lawsuit involves the as-
sertion of material false factual statements or evidence 
supporting such a conclusion.71

NYRPC 3.1, 3.3, 3.4, 4.1, 8.4.

Comment: A lawyer has an ethical obligation not to “bring 
or defend a proceeding, or assert or controvert an issue 
therein, unless there is a basis in law and fact for doing 
so that is not frivolous.”72 Frivolous conduct includes the 
knowing assertion of “material factual statements that 
are false.”73 See also NYRPC 3.3; 4.1 (“In the course of rep-
resenting a client, a lawyer shall not knowingly make a 
false statement of fact or law to a third person.”).

Guideline No. 5.D. A Lawyer’s Use of Client-Provided 
Social Media Information

A lawyer may review the contents of the restricted 
portion of the social media profi le of a represented per-
son that was provided to the lawyer by her client, as 
long as the lawyer did not cause or assist the client to: 
(i) inappropriately obtain private information from the 
represented person; (ii) invite the represented person to 
take action without the advice of his or her lawyer; or 
(iii) otherwise overreach with respect to the represented 
person.

NYRPC 4.2.

Comment: One party may always seek to communicate 
with another party. Where a “client conceives the idea to 
communicate with a represented party,” a lawyer is not 
precluded “from advising the client concerning the sub-
stance of the communication” and the “lawyer may freely 
advise the client so long as the lawyer does not assist the 
client inappropriately to seek confi dential information or 
invite the nonclient to take action without the advice of 
counsel or otherwise to overreach the nonclient.”74 New 
York interprets “overreaching” as prohibiting “the lawyer 
from converting a communication initiated or conceived 
by the client into a vehicle for the lawyer to communicate 
directly with the nonclient.”75

NYRPC Rule 4.2(b) provides that, notwithstand-
ing the prohibition under Rule 4.2(a) that a lawyer shall 
not “cause another to communicate about the subject of 
the representation with a party the lawyer knows to be 
represented,”

a lawyer may cause a client to communi-
cate with a represented person…and may 
counsel the client with respect to those 
communications, provided the lawyer 
gives reasonable advance notice to the 

is preserved, a party or nonparty, when appropriate, 
may not delete information from a social media profi le 
that is subject to a duty to preserve. 

NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4.

Comment: A lawyer must ensure that potentially relevant 
information is not destroyed “once a party reasonably 
anticipates litigation”65 or in accordance with common 
law, statute, rule, or regulation. Failure to do so may 
result in sanctions. “[W]here litigation is anticipated, a 
duty to preserve evidence may arise under substantive 
law. But provided that such removal does not violate the 
substantive law regarding the destruction or spoliation 
of evidence,66 there is no ethical bar to ‘taking down’ 
such material from social media publications, or prohib-
iting a client’s lawyer from advising the client to do so, 
particularly inasmuch as the substance of the posting is 
generally preserved in cyberspace or on the user’s com-
puter.”67 When litigation is not pending or “reasonably 
anticipated,” a lawyer may more freely advise a client 
on what to maintain or remove from her social media 
profi le. Nor is there any ethical bar to advising a client to 
change her privacy or security settings to be more restric-
tive, whether before or after a litigation has commenced, 
as long as social media is appropriately preserved in 
the proper format and such is not a violation of law or a 
court order.68

A lawyer needs to be aware that the act of deleting 
electronically stored information does not mean that 
such information cannot be recovered through the use of 
forensic technology. This similarly is the case if a “live” 
posting is simply made “unlive.”

Guideline No. 5.B: Adding New Social Media Content 

A lawyer may advise a client with regard to post-
ing new content on a social media website or profi le, as 
long as the proposed content is not known to be false 
by the lawyer. A lawyer also may not “direct or facili-
tate the client’s publishing of false or misleading infor-
mation that may be relevant to a claim.”69

NYRPC 3.1, 3.3, 3.4, 4.1, 4.2, 8.4.

Comment: A lawyer may review what a client plans to 
publish on a social media website in advance of publica-
tion70 and guide the client appropriately, including for-
mulating a policy on social media usage. Subject to ethics 
rules, a lawyer may counsel the client to publish truthful 
information favorable to the client; discuss the signifi -
cance and implications of social media posts (including 
their content and advisability); review how the factual 
context of a post may affect a person’s perception of the 
post; and how such posts might be used in a litigation, 
including cross-examination. A lawyer may advise a cli-
ent to consider the possibility that someone may be able 
to view a private social media profi le through court or-
der, compulsory process, or unethical conduct. A lawyer 
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tiality set forth in Rule 1.6,80 which, as to former clients, 
is incorporated by Rule 1.9(c). Rule 1.6(b)(5)(i) provides 
that a lawyer “may reveal or use confi dential information 
to the extent that the lawyer reasonably believes neces-
sary…to defend the lawyer or the lawyer’s employees 
and associates against an accusation of wrongful con-
duct.”81 NYSBA Opinion 1032 applies such self-defense 
exception to “claims” and “charges” in formal proceed-
ings or a “material threat of a proceeding,” which “typi-
cally suggest the beginning of a lawsuit, criminal inquiry, 
disciplinary complaint, or other procedure that can result 
in a sanction” and the self-defense exception does not ap-
ply to a “negative web posting.”82 As such, a lawyer can-
not disclose confi dential information about a client when 
responding to a negative post concerning herself on web-
sites such as Avvo, Yelp or Martindale Hubbell.83

A lawyer is permitted to respond to online reviews, but 
such replies must be accurate and truthful and shall not 
contain confi dential information or client confi dences. 
Pennsylvania Bar Association Ethics Committee Opinion 
2014-300 (2014) opined that “[w]hile there are certain 
circumstances that would allow a lawyer to reveal confi -
dential client information, a negative online client review 
is not a circumstance that invokes the self-defense excep-
tion.”84 Pennsylvania Bar Association Ethics Committee 
Opinion 2014-200 (2014) provides a suggested response 
for a lawyer replying to negative online reviews: “A law-
yer’s duty to keep client confi dences has few exceptions 
and in an abundance of caution I do not feel at liberty to 
respond in a point-by-point fashion in this forum. Suffi ce 
it to say that I do not believe that the post represents a fair 
and accurate picture of events.”85

6. Researching Jurors and Reporting Juror 
Misconduct

Guideline No. 6.A: Lawyers May Conduct Social Media 
Research

A lawyer may research a prospective or sitting ju-
ror’s public social media profi le and posts.

NYRPC 3.5, 4.1, 5.3, 8.4.

Comment: “Just as the internet and social media appear to 
facilitate juror misconduct, the same tools have expanded 
an attorney’s ability to conduct research on potential 
and sitting jurors, and clients now often expect that at-
torneys will conduct such research. Indeed, standards of 
competence and diligence may require doing everything 
reasonably possible to learn about the jurors who will sit 
in judgment on a case.”86

The ABA issued Formal Opinion 466 noting that     
“[u]nless limited by law or court order, a lawyer may 
review a juror’s or potential juror’s Internet presence, 
which may include postings by the juror or potential ju-
ror in advance of and during a trial.”87 There is a strong 
public interest in identifying jurors who might be tainted 
by improper bias or prejudice.”88 However, Opinion 

represented person’s counsel that such 
communications will be taking place.

Thus, lawyers need to use caution when communi-
cating with a client about her connecting to or “friend-
ing” a represented person and obtaining private informa-
tion from that represented person’s social media site. 

New Hampshire opines that a lawyer’s client may, for 
instance, send a “friend” request or request to follow a re-
stricted Twitter feed of a person, and then provide the in-
formation to the lawyer, but the ethical propriety “depends 
on the extent to which the lawyer directs the client who is 
sending the [social media] request,” and whether the law-
yer has complied with all other ethical obligations. 76 In ad-
dition, the client’s profi le needs to “reasonably reveal[] the 
client’s identity” to the other person.77

The American Bar Association opines that a “lawyer 
may give substantial assistance to a client regarding a sub-
stantive communication with a represented adversary. That 
advice could include, for example, the subjects or topics to 
be addressed, issues to be raised and strategies to be used. 
Such advice may be given regardless of who—the lawyer 
or the client—conceives of the idea of having the commu-
nication…. [T]he lawyer may review, redraft and approve 
a letter or a set of talking points that the client has drafted 
and wishes to use in her communications with her repre-
sented adversary.”78

Guideline No. 5.E: Maintaining Client Confi dences and 
Confi dential Information

Subject to the attorney-client privilege rules, a 
lawyer is prohibited from disclosing client confi dences 
and confi dential information relating to the legal rep-
resentation of a client, unless the client has provided 
informed consent. Social media communications and 
communications made on a lawyer’s website or blog 
must comply with these limitations.79 This prohibition 
applies regardless of whether the confi dential client 
information is positive or celebratory, negative or even 
to something as innocuous as where a client was on a 
certain day. 

Where a lawyer learns that a client has posted a 
review of her services on a website or on social media, 
if the lawyer chooses to respond to the client’s online 
review, the lawyer shall not reveal confi dential infor-
mation relating to the representation of the client. This 
prohibition applies even if the lawyer is attempting to 
respond to unfl attering comments posted by the client.

NYRPC 1.6, 1.9(c).

Comment: A lawyer is prohibited, absent some recognized 
exemption, from disclosing client confi dences and confi -
dential information of a client. Under NYRPC Rule 1.9(c), 
a lawyer is generally prohibited from using or revealing 
confi dential information of a former client. There is, how-
ever, a “self-defense” exception to the duty of confi den-
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crafted to embarrass, delay, or burden the juror or the pro-
ceeding.”98 Moreover, ABA, Formal Op. 466 suggests that 
“judges should consider advising jurors during the orien-
tation process that their backgrounds will be of interest to 
the litigants and that the lawyers in the case may investi-
gate their backgrounds,” including a juror’s or potential 
juror’s social media presence.99

The American Bar Association’s view has been criti-
cized on the basis of the possible impact such communica-
tion might have on a juror’s state of mind and has been 
deemed more analogous to the improper communication 
where, for instance, “[a] lawyer purposefully drives down 
a juror’s street, observes the juror’s property (and perhaps 
the juror herself), and has a sign that says he is a lawyer 
and is engaged in researching the juror for the pending 
trial knowing that a neighbor will advise the juror of this 
drive-by and the signage.”100

A lawyer must take measures to ensure that a law-
yer’s social media research does not come to the attention 
of the juror or prospective juror. Accordingly, due to the 
ethics opinions issued in New York on this topic, a lawyer 
in New York when reviewing social media to perform ju-
ror research needs to perform such research in a way that 
does not leave any “footprint” or notify the juror that the 
lawyer or her agent has been viewing the juror’s social 
media profi le.101

The New York opinions cited above draw a distinc-
tion between public and private juror information.102 
They opine that viewing the public portion of a social 
media profi le is ethical as long as there is no notice sent 
to the account holder indicating that a lawyer or her law 
fi rm viewed the juror’s profi le and assuming other ethics 
rules are not implicated. However, such opinions have 
not taken a defi nitive position that such unintended auto-
matic contact is subject to discipline.

The American Bar Association and New York opin-
ions, however, have not directly addressed whether a 
lawyer may non-deceptively view a social media account 
that from a prospective or sitting juror’s view is puta-
tively private, which the lawyer has a right to view, such 
as an alumni social network where both the lawyer and 
juror are members or whether access can be obtained, for 
instance, by being a “friend” of a “friend” of a juror on 
Facebook.

Guideline No. 6.C: Deceit Shall Not Be Used to View a 
Juror’s Social Media

A lawyer may not make misrepresentations or 
engage in deceit in order to be able to view the social 
media profi le of a prospective juror or sitting juror, nor 
may a lawyer direct others to do so.

NYRPC 3.5, 4.1, 5.3, 8.4.

Comment: An “attorney must not use deception—such 
as pretending to be someone else—to gain access to 

466 does not address “whether the standard of care for 
competent lawyer performance requires using Internet 
research to locate information about jurors.”89

Guideline No. 6.B: A Juror’s Social Media Profi le May 
Be Viewed as Long as There Is No Communication 
with the Juror 

A lawyer may view the social media profi le of a 
prospective juror or sitting juror provided that there is 
no communication (whether initiated by the lawyer, her 
agent or automatically generated by the social media 
network) With the juror.90 

NYRPC 3.5, 4.1, 5.3, 8.4.

Comment: Lawyers need “always use caution when con-
ducting [jury] research” to ensure that no communication 
with the prospective or sitting jury takes place.91 

Contact by a lawyer with jurors through social media 
is forbidden. For example, ABA, Formal Op. 466 opines 
that it would be a prohibited ex parte communication for 
a lawyer, or the lawyer’s agent, to send an “access re-
quest” to view the private portion of a juror’s or potential 
juror’s Internet presence.92 This type of communication 
would be “akin to driving down the juror’s street, stop-
ping the car, getting out, and asking the juror for permis-
sion to look inside the juror’s house because the lawyer 
cannot see enough when just driving past.”93

NYCLA, Formal Op. 743 and NYCBA, Formal Op. 
2012-2 have opined that even inadvertent contact with 
a prospective juror or sitting juror caused by an auto-
matic notice generated by a social media network may 
be considered a technical ethical violation. New York 
ethics opinions also draw a distinction between public 
and private juror information.94 They opine that viewing 
the public portion of a social media profi le is ethical as 
long as there is no automatic message sent to the account 
owner of such viewing (assuming other ethics rules are 
not implicated by such viewing). 

In contrast to the above New York opinions, ABA, 
Formal Op. 466 opined that “[t]he fact that a juror or a po-
tential juror may become aware that a lawyer is review-
ing his Internet presence when a network setting notifi es 
the juror of such does not constitute a communication 
from the lawyer in violation” of the Rules of Professional 
Conduct (emphasis added).95 According to ABA, Formal 
Op. 466, this type of notice is “akin to a neighbor’s recog-
nizing a lawyer’s car driving down the juror’s street and 
telling the juror that the lawyer had been seen driving 
down the street.”96

While ABA, Formal Op. 466 noted that an automatic 
notice97 sent to a juror, from a lawyer passively viewing 
a juror’s social media network does not constitute an im-
proper communication, a lawyer must: (1) “be aware of 
these automatic, subscriber-notifi cation procedures” and 
(2) make sure “that their review is purposeful and not 
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ing social media research of a juror because even inadver-
tent communications with a juror present risks.107

It might be appropriate for counsel to ask the court to 
advise both prospective and sitting jurors that their social 
media activity may be researched by attorneys represent-
ing the parties. Such instruction might include a state-
ment that it is not inappropriate for an attorney to view 
jurors’ public social media. As noted in ABA, Formal Op. 
466, “[d]iscussion by the trial judge of the likely practice 
of trial lawyers reviewing juror ESM during the jury ori-
entation process will dispel any juror misperception that 
a lawyer is acting improperly merely by viewing what the 
juror has revealed to all others on the same network.”108

Guideline No. 6.E: Juror Misconduct

In the event that a lawyer learns of possible juror 
misconduct, whether as a result of reviewing a sitting 
juror’s social media profi le or posts, or otherwise, she 
must promptly bring it to the court’s attention.109

NYRPC 3.5, 8.4.

Comments: An attorney faced with potential juror miscon-
duct is advised to review the ethics opinions issued by 
her controlling jurisdiction, as the extent of the duty to 
report juror misconduct varies among jurisdictions. For 
example, ABA, Formal Op. 466 pertains only to criminal or 
fraudulent conduct by a juror, rather than the broader con-
cept of improper conduct. Opinion 466 requires a lawyer 
to take remedial steps, “including, if necessary, informing 
the tribunal when the lawyer discovers that a juror has 
engaged in criminal or fraudulent conduct related to the 
proceeding.”110 

New York, however, provides that “a lawyer shall 
reveal promptly to the court improper conduct by a 
member of the venire or a juror, or by another toward a 
member of the venire or a juror or a member of her family 
of which the lawyer has knowledge.”111 If a lawyer learns 
of “juror misconduct” due to social media research, he or 
she “must” promptly notify the court.112 “Attorneys must 
use their best judgment and good faith in determining 
whether a juror has acted improperly; the attorney cannot 
consider whether the juror’s improper conduct benefi ts 
the attorney.”113  

7. Using Social Media to Communicate With a 
Judicial Offi cer

A lawyer shall not communicate with a judicial of-
fi cer over social media if the lawyer intends to infl uence 
the judicial offi cer in the performance of his or her of-
fi cial duties.

NYRPC 3.5, 8.2 and 8.4.

Comment: There are few New York ethical opinions ad-
dressing lawyers’ communication with judicial offi cers 
over social media, and ethical bodies throughout the 
country are not consistent when opining on this issue. 

information about a juror that would otherwise be 
unavailable.”103

Guideline No. 6.D: Juror Contact During Trial

After a juror has been sworn in and throughout the 
trial, a lawyer may view or monitor the social media 
profi le and posts of a juror provided that there is no 
communication (whether initiated by the lawyer, her 
agent or automatically generated by the social media 
network) with the juror.

NYRPC 3.5, 4.1, 5.3, 8.4.

Comment: The concerns and issues identifi ed in the com-
ments to Guideline No. 6.B are also applicable during the 
evidentiary and deliberative phases of a trial. 

A lawyer must exercise extreme caution when “pas-
sively” monitoring a sitting juror’s social media presence. 
The lawyer needs to be aware of how any social media 
service operates, especially whether that service would 
notify the juror of such monitoring or the juror could 
otherwise become aware of such monitoring or viewing 
by the lawyer. Further, the lawyer’s review of the juror’s 
social media shall not burden or embarrass the juror or 
burden or delay the proceeding.

These later litigation phases present additional is-
sues, such as a lawyer wishing to monitor juror social me-
dia profi les or posts in order to determine whether a juror 
is failing to follow court instructions or engaging in other 
improper behavior. However, the risks posed at this stage 
of litigation are greater than during the jury selection pro-
cess and could result in a mistrial.104

[W]hile an inadvertent communication 
with a venire member may result in an 
embarrassing revelation to a court and 
a disqualifi ed panelist, a communica-
tion with a juror during trial can cause 
a mistrial. The Committee therefore re-
emphasizes that it is the attorney’s duty 
to understand the functionality of any so-
cial media service she chooses to utilize 
and to act with the utmost caution.105

ABA, Formal Op. 466 permits passive review of juror 
social media postings, in which an automated response is 
sent to the juror, of a reviewer’s Internet “presence,” even 
during trial absent court instructions prohibiting such 
conduct. In one New York case, the review by a lawyer 
of a juror’s LinkedIn profi le during a trial almost led to 
a mistrial. During the trial, a juror became aware that an 
attorney from a fi rm representing one of the parties had 
looked at the juror’s LinkedIn profi le. The juror brought 
this to the attention of the court stating “the defense was 
checking on me on social media” and also asserted, “I feel 
intimidated and don’t feel I can be objective.”106 This case 
demonstrates that a lawyer must take caution in conduct-



46 NYSBA  NYLitigator  |  Fall 2015  |  Vol. 20  |  No. 1        

APPENDIX
DEFINITIONS

Social Media (also called a social network): An 
Internet-based service allowing people to share content 
and respond to postings by others. Popular examples 
include Facebook, Twitter, YouTube, Google+, LinkedIn, 
Foursquare, Pinterest, Instagram, Snapchat, Yik Yak and 
Reddit. Social media may be viewed via websites, mobile 
or desktop applications, text messaging or other electronic 
means.

Restricted: Information that is not available to a per-
son viewing a social media account because an existing 
online relationship between the account holder and the 
person seeking to view it is lacking (whether directly, e.g., 
a direct Facebook “friend,” or indirectly, e.g., a Facebook 
“friend of a friend”). Note that content intended to be “re-
stricted” may be “public” through user error in seeking to 
protect such content, through re-posting by another mem-
ber of that social media network, or as a result of how the 
content is made available by the social media network or 
due to technological change.

Public: Information available to anyone viewing a 
social media network without the need for permission 
from the person whose account is being viewed. Public 
information includes content available to all members of 
a social media network and content that is accessible to 
non-members.

Friending: The process through which the member 
of a social media network designates another person as a 
“friend” in response to a request to access Restricted In-
formation. “Friending” may enable a member’s “friends” 
to view the member’s restricted content. “Friending” may 
also create a publicly viewable identifi cation of the rela-
tionship between the two users. “Friending” is the term 
used by Facebook, but other social media networks use 
analogous concepts such as “Circles” on Google+ or “Fol-
lower” on Twitter or “Connections” on LinkedIn.

Posting or Post: Uploading public or restricted con-
tent to a social media network. A post contains informa-
tion provided by the person, and specifi c social media 
networks may use their own term equivalent to a post 
(e.g., “Tweets” on Twitter).

Profi le: Accessible information about a specifi c social 
media member. Some social media networks restrict ac-
cess to members while other networks permit a member 
to restrict, in varying degrees, a person’s ability to view 
specifi ed aspects of a member’s account or profi le. A 
profi le contains, among other things, biographical and 
personal information about the member. Depending on 
the social media network, a profi le may include informa-
tion provided by the member, other members of the social 
media network, the social media network, or third-party 
databases.

However, lawyers should not be surprised that any such 
communication is fraught with peril as the “intent” of 
such communication by a lawyer will be judged under 
a subjective standard, including whether retweeting a 
judge’s own tweets would be improper.

A lawyer may communicate with a judicial offi cer 
on “social media websites provided the purpose is not to 
infl uence the judge, and reasonable efforts are taken to 
ensure that there is no ex parte or other prohibited com-
munication,”114 which is consistent with NYRPC 3.5(a)(1) 
which forbids a lawyer from “seek[ing] to or caus[ing] 
another person to infl uence a judge, offi cial or employee 
of a tribunal.”115

It should be noted that New York Advisory Opinion 
08-176 (Jan. 29, 2009) provides that a judge who other-
wise complies with the Rules Governing Judicial Con-
duct “may join and make use of an Internet-based social 
network. A judge choosing to do so should exercise an 
appropriate degree of discretion in how he/she uses the 
social network and should stay abreast of the features of 
any such service he/she uses as new developments may 
impact his/her duties under the Rules.”116 New York 
Advisory Committee on Judicial Ethics Opinion 08-176 
further opines that:

[A] judge also should be mindful of 
the appearance created when he/she 
establishes a connection with an attorney 
or anyone else appearing in the judge’s 
court through a social network. In some 
ways, this is no different from adding 
the person’s contact information into 
the judge’s Rolodex or address book 
or speaking to them in a public setting. 
But, the public nature of such a link (i.e., 
other users can normally see the judge’s 
friends or connections) and the increased 
access that the person would have to any 
personal information the judge chooses 
to post on his/her own profi le page 
establish, at least, the appearance of a 
stronger bond. A judge must, therefore, 
consider whether any such online con-
nections, alone or in combination with 
other facts, rise to the level of a “close 
social relationship” requiring disclosure 
and/or recusal. 

See New York Advisory Committee on Judicial Ethics 
Opinion 13-39 (May 28, 2013) (“the mere status of being 
a ‘Facebook friend,’ without more, is an insuffi cient basis 
to require recusal. Nor does the committee believe that a 
judge’s impartiality may reasonably be questioned (see 
22 NYCRR 100.3[E][1]) or that there is an appearance of 
impropriety (see 22 NYCRR 100.2[A]) based solely on 
having previously ‘friended’ certain individuals who are 
now involved in some manner in a pending action.”).
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26. NYCLA, Formal Op. 748. 

27. See NYCLA, Formal Op. 748. See also Pa. Bar Ass’n. Comm. on 
Legal Ethics and Prof’l Responsibility, Formal Op. 2014-300; N.C. 
State Bar Ethics Comm., Formal Op. 8 (2012).

28. “Computer-accessed communication” is defi ned by NYRPC 1.0(c) 
as “any communication made by or on behalf of a lawyer or law 
fi rm that is disseminated through the use of a computer or related 
electronic device, including, but not limited to, web sites, weblogs, 
search engines, electronic mail, banner advertisements, pop-up 
and pop-under advertisements, chat rooms, list servers, instant 
messaging, or other internet presences, and any attachments or 
links related thereto.” Offi cial Comment 9 to NYRPC 7.3 advises: 
“Ordinary email and web sites are not considered to be real-
time or interactive communication. Similarly, automated pop-up 
advertisements on a website that are not a live response are not 
considered to be real-time or interactive communication. Instant 
messaging, chat rooms, and other similar types of conversational 
computer-accessed communication are considered to be real-time 
or interactive communication.” 

29. “Solicitation” means “any advertisement initiated by or on behalf 
of a lawyer or law fi rm that is directed to, or targeted at, a specifi c 
recipient or group of recipients, or their family members or legal 
representatives, the primary purpose of which is the retention 
of the lawyer or law fi rm, and a signifi cant motive for which is 
pecuniary gain. It does not include a proposal or other writing 
prepared and delivered in response to a specifi c request of a 
prospective client.” NYRPC 7.3(b).

30. See NYSBA, Op. 899 (2011). Ethics opinions in a number of states 
have addressed chat room communications. See also Ill. State Bar 
Ass’n, Op. 96-10 (1997); Mich. Standing Comm. on Prof’l and 
Jud. Ethics, Op. RI-276 (1996); Utah State Bar Ethics Advisory 
Op. Comm., Op. 96-10 (1997); Va. Bar Ass’n Standing Comm. on 
Advertising, Op. A-0110 (1998); W. Va. Lawyer Disciplinary Bd., 
Legal Ethics Inquiry 98-03 (1998).

 The Phila. Bar Ass’n, however, has opined that, under the Pa. 
Rules of Prof. Conduct, which are different from the NYRPC, 
solicitation through a chat room is permissible, because it is more 
akin to targeted direct mail advertisements, which are allowed 
under Pennsylvania’s ethics rules. See Phila. Bar Ass’n Prof’l 
Guidance Comm., Op. 2010-6 (2010).

31. Individuals attempting to defraud a lawyer by posing as potential 
clients are not owed a duty of confi dentiality. See NYCBA, Formal 
Op. 2015-3 (“An attorney who discovers that he is the target of 
an Internet-based trust account scam does not have a duty of 
confi dentiality towards the individual attempting to defraud 
him, and is free to report the individual to law enforcement 
authorities, because that person does not qualify as a prospective 
or actual client of the attorney. However, before concluding that an 
individual is attempting to defraud the attorney and is not owed 
the duties normally owed to a prospective or actual client, the 
attorney must exercise reasonable diligence to investigate whether 
the person is engaged in fraud.”).

32. Whether a Twitter or Reddit communication is a “real-time or 
interactive” computer-accessed communication is dependent on 
whether the communication becomes akin to a prohibited blog or 
chat room communication. See NYSBA, Op. 1009.

33. Where “the inquiring attorney has ‘become aware of a potential 
case, and wants to fi nd plaintiffs,’ and the message the attorney 
intends to post will be directed to, or intended to be of interest 
only to, individuals who have experienced the specifi ed problem. 
If the post referred to a particular incident, it would constitute a 
solicitation under the Rules, and the attorney would be required 
to follow the Rules regarding attorney advertising and solicitation; 
see Rules 7.1 & 7.3. In addition, depending on the nature of the 
potential case, the inquirer’s post might be subject to the blackout 
period (i.e., cooling off period) on solicitations relating to “a 
specifi c incident involving potential claims for personal injury or 
wrongful death,” see Rule 7.3(e).” NYSBA, Op. 1049 (2015).

Endnotes
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competence in technology in their ethical codes. http://www.
lawsitesblog.com/2015/03/mass-becomes-14th-state-to-adopt-
duty-of-technology-competence.html (last visited April 26, 2015).
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Op. 14-466 (2014).
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N.H. Bar Ass’n, Ethics Corner (June 21, 2013) (lawyers “[have] a 
general duty to be aware of social media as a source of potentially 
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