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Chair’s Farewell Message

My farewell message is
primarily one of gratitude. I
have so many to thank for a
truly rewarding chair year.
Right at the top of the list are
the people behind the scenes
at our Bar office in Albany:
Lisa Bataille, Kathy Plog,
Kathy Heider and Adriana
Favreau. The steady and ca-
pable work of these extraor-
dinarily dedicated NYSBA
women make it all happen. I
know that now, more than ever. On behalf of the entire
Section, thank you Lisa, Kathy, Kathy and Adriana for a
full year of successful activities.

I'm also fortunate to have had the full backing of
my partners at Hancock Estabrook, LLC in Syracuse, a
law firm that has supported community and bar leader-
ship from its beginning in 1889.

The 2015 highlights include three terrific Section
meetings. Our hats go off to Carl Baker (Spring meeting
at Kiawah); to Mary King, Nate Berti and Rob Reynolds

(Fall meeting at the Turning Stone Resort); and to Susan
Miller King and Lisa Newfield (Annual meeting, NYC)
for their leadership in fulfilling perhaps our most im-
portant mission: to provide our members and all New
York attorneys the very best in legal education opportu-
nities, with a bit of fun mixed in, as always.

On the legislative front, with the leadership of Kate
Madigan, Bob Freedman and Jill Choate Beier, we have
advanced the debate on Digital Assets and Powers of
Attorney, matters of critical importance to all New York-
ers. Under Meg Gaynor’s watch, we will continue to ad-
vocate for the best legislative solutions possible on these
matters and the long list of other legislative items.

So, it was my great pleasure on January 27, 2016,
to pass the gavel, both figuratively and literally, to my
good friend Meg Gaynor. As all who have served as Sec-
tion officers can attest, one of the best fringe benefits of
this job is making friends with great Trusts and Estates
lawyers from across the State!

Marion Hancock Fish

A Message from the Incoming Chair

It is an honor to serve as the
Chair of our Section. In looking
forward to the balance of 2016,

I expect that the Section’s focus
will continue to be on legislation
that is important to the New
York Trusts and Estates Com-
munity. Work on an amendment
to the Power of Attorney will
continue. Professors Bloom

and LaPiana spent last sum-
mer working on changing and
coordinating trust law in New York and seeing to what
extent the Uniform Trust Code can be adapted to be ef-
fective in New York. This will continue. The Section is
hopeful that the legislation regarding a trustee’s power
to adjust between principal and income will move for-
ward in the Legislature. This legislation is important
given a trustee’s duty to invest for total return and the
diminishing amounts of interest and dividends earned
on investments.

The Spring Meeting will begin on May 5, 2016, at
The Boulders, a beautiful resort located on the outskirts
of Phoenix, Arizona. The rooms are individual casitas.
Some of the Section members are planning to combine
the trip with a visit to the South Rim of the Grand Can-

yon. The area is perfect for stargazing and it is expected
to have a long distance telescope and an expert at one of
the receptions to identify constellations and answer any
questions. The hotel boasts a well-known spa, hiking
trails, tennis courts and two challenging golf courses.

The CLE Program for that meeting is in process and
was not finalized at the time of this writing. Jill Choate
Beier and Carl Baker are Chairs of the program. The
details will be included in the brochure for the meeting.
Make sure to reserve your casitas quickly as the hotel is
a small venue. You can find out more on the hotel’s web-
site, www.Boulders.com.

Taking care of one of the New York State Bar Asso-
ciation’s largest Sections often becomes a full-time vol-
unteer job. On behalf of my fellow officers and the 4,000
plus members of the Section, I thank Marion Hancock
Fish for all her work leading our Section over the past 12
months. She was constantly on top of the many issues
that arise in the course of the year, guiding our commit-
tees, directing our work, and speaking for us at various
gatherings (Bankers meetings and Surrogate’s Associa-
tions) in different parts of the Empire State. Job well
done, Marion. I am certain she is looking forward (as are
her partners) to getting back to client matters.

Magdalen Gaynor
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Editor's Message

As I begin another year
as editor-in-chief, I'd like
to thank the members of
our Section, especially the
Chairs and Vice Chairs of
the Section Committees, for
their continued participation
through article submissions
that create a quality Newslet-
ter every quarter.

This edition of our News-
letter includes an article by
Mark J. Altschuler on behalf of the Section’s Estate and
Trust Administration Committee addressing the possi-
bility of commissions for individual trustees of wholly
charitable trusts, and an article by Louis A. Cannizzaro
on behalf of our Life Insurance and Employee Benefits
Committee discussing “Top-Hat” retirement plans as
another method of asset protection. We are also pleased
to publish Paul S. Forster and Laurence Keiser’s “Santa
Clause” article, which proposes language to protect
estates from New York State’s new estate tax, an article

%

from Nancy E. Klotz and Anthony T. Selvaggio on the
popular topic of inheritance rights of posthumously
conceived children under the new EPTL 4-1.3, and fi-
nally, an article by Anthony Enea addressing the long
term care planning implications for couples who sepa-
rate but never legally divorce.

Our next submission deadline is June 8, 2016 for
our Fall 2016 issue.

The editorial board of the Trusts and Estates Law
Section Newsletter is:

Jaclene D"Agostino
Editor in Chief

Naftali T. Leshkowitz
Associate Editor

jdagostino@farrellfritz.com

ntl@leshkowitzlaw.com

Sean R. Weissbart
Associate Editor

srw@mormec.com

Thomas V. Ficchi tficchi@cahill.com

Associate Editor

Jaclene D’Agostino

Request for Articles

If you have written an article you would like
considered for publication, or have an idea for one,
please contact the Trusts and Estates Law Section
Newsletter Editor:

Jaclene D'Agostino, Esq.
Farrell Fritz PC

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

Articles should be submitted in electronic
document format (pdfs are NOT acceptable), and
include biographical information.

www.nysba.org/TrustsEstatesNewsletter
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Creditors’ Rights to Top-Hat Plan Benefits

By Louis A. Cannizzaro

As more estate planning vehicles and financial
products (such as pay-on-death accounts, joint ac-
counts, revocable lifetime trusts, and various forms of
retirement plans) become available and widely used,
estates attorneys often find that the value of a dece-
dent’s assets that were individually owned or left to the
decedent’s estate (i.c., the “probate assets”) are greatly
exceeded by the value of the assets that pass to a sur-
viving joint owner or a named beneficiary by opera-
tion of law (the “non-probate assets”). As a result, the
decedent’s creditors cannot obtain full payment of their
debts from the decedent’s probate estate. Those credi-
tors are often prevented from obtaining payment from
the survivor benefits of the decedent, if any, in execu-
tive retirement plans, often called “Top-Hat Plans.”

I Introduction

Section 1811 of the New York Surrogate’s Court
Procedure Act establishes the following priority for the
payment of debts from probate assets:

(1) First, funeral expenses, subject to the payment
of administration expenses, which generally
include attorney fees, executor’s commissions,
and estate and fiduciary income taxes.

(2) Second, any debts entitled to priority under rel-
evant federal or New York law, such as unpaid
federal personal income taxes.!

(3) Third, taxes assessed on property of the dece-
dent prior to death.

(4) Fourth, judgments docketed and decrees en-
tered against the decedent prior to death.

(5) Fifth, all other debts owed by the decedent, to
be satisfied pro rata if the estate is insolvent.

No similar rules govern the priority of payments to
creditors from non-probate assets, other than those that
give priority to debts secured by such property, such
as in the case of mortgages on real property passing by
operation of law.?

Consider the following scenario: a New York resi-
dent passes away owning only a small bank account in
her individual name, a modest amount of investments
in her individual retirement account (IRA), and a much
more valuable interest in an unfunded, nonqualified
plan managed by her former employer primarily for
the purpose of providing deferred compensation to a
select group of management or highly compensated
employees, often referred to as a Top-Hat Plan. Suppose
the assets in the decedent’s individual bank account are
insufficient to satisfy the decedent’s creditors.

This scenario raises two issues. May a creditor of
the decedent compel the Top-Hat Plan to pay the credi-
tor the participant’s survivor benefits? May the creditor
garnish payments of plan benefits to the participant’s
beneficiary?

The responses depend upon which state’s law con-
trols the creditor’s rights, which need not be New York
if the Top-Hat Plan is subject to another state’s law, as
is often the case when a decedent worked in another
state. This article will analyze the relevant case law and
statutes as they apply to plans subject to New York law.

Il. Applicable New York State Law

Several New York State laws may insulate interests
in a Top-Hat Plan from the claims of a plan partici-
pant’s creditors.

Perhaps the most prevalent New York statute
governing protection from creditors in New York is
Section 5205 of New York’s Civil Practice Law and
Rules (CPLR), which specifically provides that certain
personal property is exempt from being applied to the
satisfaction of money judgments. Civil Practice Law
and Rules 5205(c)(1) provides, with limited exceptions,
for the protection of “all property while held in trust
for a judgment debtor, where the trust has been created
by, or the fund so held in trust has proceeded from, a
person other than the judgment debtor.” Civil Prac-
tice Law and Rules 5205(c)(2) goes on to specify that
such property held “in trust” under CPLR 5205(c)(1)
includes all manner of “trusts, custodial accounts, an-
nuities, insurance contracts, monies, assets or interests
established as part of, and all payments from” retire-
ment assets that are established and maintained under
specified provisions of the Internal Revenue Code of
1986, as amended (the “Code”).

By tying the CPLR protections for retirement ben-
efits to specific sections of the Code, without any spe-
cific reference to the Employee Retirement Income Se-
curity Act, as amended (ERISA), concerns about ERISA
preemption are quelled. United States Supreme Court
decisions discussed below held that specific references
to ERISA in state statutes will cause the statutes to be
preempted, regardless of the nature of the reference.

The Code provisions referenced by CPLR 5205(c)
include Code §§ 401, 403, 408, 408A, and 457. Code §§
401(a) (tax-qualified plans funded with trusts), 403(a)
(tax-qualified plans funded with annuities), 408 (tradi-
tional IRAs funded with trusts, annuities or custodial
accounts), and 408A (Roth IRAs funded with trusts, an-
nuities or custodial accounts) require plans to be fund-
ed. Thus, those provisions are inapplicable to Top-Hat
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Plans because by definition such plans are not funded.
However, Code § 457 governs Top-Hat Plans spon-
sored by tax-exempt entities, such as many schools and
hospitals, and by state and local governments and any
of their agencies. It does not govern plans sponsored
by taxable private entities, such as trades or businesses.

Civil Practice Law and Rules 5205(c)(2) provides
specifically that benefits from a retirement plan “that
satisfy[y] the requirements of section 457 of the Inter-
nal Revenue Code” are protected. Two sets of plans
satisfy the requirements of Code § 457. The first are
eligible deferred compensation plans under Code §
457(b), whose deferrals are subject to certain annual
limits, similar to the contribution limits of tax-qualified
plans.* The second are Code § 457(f) plans, which are
deferred compensations arrangements that do not sat-
isfy the Code § 457(b) requirements.

This debtor protection continues after death, as
New York provides strong debtor protections for many
testamentary substitutes. As illustrated by the Broome
County Surrogate’s Court decision in In re Estate of
King, by virtue of either New York statute or case law:

[Vlirtually every type of retirement
plan is exempt from the claims of a
decedent’s creditors. Anti-alienation
applies to ERISA plans (29 USC § 1056
(b)), New York State employees’ retire-
ment plans (Retirement & Social Secu-
rity Law § 110), New York State teach-
ers’ retirement plans (Education Law §
524), Individual Retirement Accounts
(CPLR 5205 (c)), Federal Thrift Savings
Plans (Matter of Gallet), and life insur-
ance and annuities (Matter of Clotwor-
thy and Insurance Law § 3212).5

Although the Court in King did not deal specifi-
cally with a Top-Hat Plan, it extended creditor protec-
tions to the decedent’s Code § 403(b) retirement plan
benefit at issue, which are not subject to CPLR 5205(c).
That benefit may be regarded as derived from both
an annuity contract and from a retirement plan. Thus,
the Court held there was “no logical reason” why it
should not be similarly exempt from the claims of the
participant’s creditors after death on either of those
two grounds.® The Court found statutory support for
this position in New York Estates, Powers and Trusts
Law (EPTL) 13-3.2, which protects the beneficiaries of a
participant’s retirement plan or annuity plan from the
claims of the participant’s creditors.” One may argue
similarly that a participant’s survivor benefits from any
Top-Hat Plan that is a retirement plan are protected
from claims of the participant’s creditors.®

There is an additional argument that may be used
to protect both the participant and the beneficiaries of
the participant’s Top-Hat Plan from the participant’s

creditors even though the plan is not a Code § 457
plan. The purpose of CPLR 5205(c)(2) is to expand the
types of assets that are considered to be “held in trust”
for purposes of CPLR 5205(c)(1). It may be argued that
some Top-Hat Plans are “held in trust” under subsec-
tion (c)(1) even though the plans are considered un-
funded, and therefore protected from a debtor’s credi-
tors during the participant’s life and after death.

While no New York courts appear to have con-
sidered whether CPLR 5205(c)(1) applies to Top-Hat
Plans, a federal court has ruled on the application of
the statute to trusts that are not tax-qualified retire-
ment plan trusts.

In In re Quackenbush,’ the Bankruptcy Court for
the Southern District of New York was asked to rule
whether a debtor’s Code § 529 college savings plan
was protected from his creditors by virtue of it being
a plan held “in trust” within the meaning of CPLR
5205(c)(1). In finding that the plan benefits should be
used to satisfy the debtor’s creditors, the Court exam-
ined whether the account could be considered to be
“held in trust” for purposes of the statute by examin-
ing the nature of the relationship between the debtor
and the custodian of the 529 plan established by the
Uniform Gifts to Minors Act (UGMA). The court noted
that New York cases found that the relationship be-
tween a custodian and a Code § 529 plan beneficiary
was not one of a fiduciary nature, and that such plans
are essentially a statutory method of making inter-vi-
vos gifts of securities or money to minors, who would
become the legal and equitable owner of the plan upon
their reaching the age of majority. Accordingly, the
court found that such plan benefits were not protected
by CPLR 5205(c)(1).

While the debtor’s argument in In re Quackenbush
failed, the decision does not preclude the argument
that CPLR 5205(c)(1) is applicable if a separate trust
(often called a “Rabbi trust”'?) is established to par-
tially fund the Top-Hat Plan. While Rabbi trusts, by
design, do not operate to protect against claims of an
employer’s general creditors, the fiduciary relationship
that such trusts establish between their trustees and
plan beneficiaries would seem to provide a basis for
the application of CPLR 5205(c), and therefore defeat
the claims of a participant’s creditors.! Such trusts are
described more fully in Rev. Proc. 92-64, 1992-2 C.B.

lll. Applicable Federal Law

Several federal statutes may limit the ability of a
participant’s creditors to obtain an interest in the par-
ticipant’s benefits from Top-Hat Plans.

Title III of the Federal Consumer Credit Protection
Act (CCPA)'? generally limits the garnishment of earn-
ings in any workweek or pay period to 25 percent of
disposable earnings.!® Earnings are defined as “com-
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pensation paid or payable for personal services, wheth-
er denominated as wages, salary, commission, bonus or
otherwise, and includes periodic payments pursuant to
a pension or retirement program.”4

Using this broad definition, periodic payments
from Top-Hat Plans appear to qualify as “earnings” for
purposes of the CCPA."® Although there are no cases
addressing payments from Top-Hat Plans, it appears
that the statute may protect 75% of the distributions
from such plans from garnishment.

This protection, however, only applies to payments
as they are paid from Top-Hat Plans, and does not pro-
vide protection to a participant’s total interest in such
plans. Accordingly, one must look elsewhere for further
sources of potential protection at the federal level.

IV. ERISA

The primary federal legislation that governs entitle-
ments to retirement benefits is the ERISA,” which was
enacted by Congress to protect the interests of employ-
ees and their beneficiaries in employee benefit plans.
The Code only determines the tax treatment of pen-
sion benefits, contributions, and plans, but not benefit
entitlements. Plans that ERISA governs must disclose
plan information to beneficiaries,'® and plan fiduciaries
must satisfy demanding standards of conduct.!” One
of the most important ERISA provisions is the require-
ment that pension plans that cover a broad cross sec-
tion of employees, other than Savings Incentive Match
Plans for Employees of Small Employers and simplified
employee plans, must provide a participant’s spouse
with survivor benefits.2 Such plans are thus often
called Spousal Survivor Benefit Plans, which do not
include Top-Hat Plans (which do not cover a broad
cross-section of employees). Spousal Survivor Benefit
Plans must prevent a participant from freely selling,
transferring, or assigning her interest in the plan to an-
other person.?!

The ERISA preemption provision provides that
ERISA shall supersede any state laws that “relate to”
employee benefit plans that are governed by its terms.??
Whether specific state laws “relate to” an employee
benefit plan under ERISA, and would therefore be su-
perseded, has been the subject of several United States
Supreme Court decisions and many articles.

The Supreme Court discussed the rights of a par-
ticipant’s creditor to compel an ERISA plan to pay the
participant’s benefit to a creditor in Mackey v. Lanier
Collection Agency & Service, Inc.? In particular, a collec-
tion agency sought to enforce an order issued by the
Georgia state courts to compel a participant’s ERISA
vacation plan to pay the participant’s debt on behalf of
the participant when the plan would otherwise make
benefit payments to the participant. The Court first
found that ERISA preempted Georgia’s state level gar-

nishment provision that specifically referenced, and
prohibited attachment of judgments to, ERISA employ-
ee benefit plans. The Court then found that ERISA did
not preempt the more general provisions of Georgia’s
garnishment law (which did not specifically reference
ERISA) from being used to enforce debts against the
participant’s interests in an ERISA plan that was not

a Spousal Survivor Benefit Plan, such as the vacation
plan at issue.

Mackey illustrates the Supreme Court’s position
that state laws that specifically reference ERISA plans
“relate to” them for purposes of preemption, regard-
less of the state statute’s actual effects on ERISA plans.
The Mackey decision permitting state-law garnishments
of an ERISA plan, however, is somewhat at odds with
later decisions in which the Supreme Court found that
ERISA’s benefit entitlement provisions preempted
state laws to the contrary. For example, in Kennedy v.
Plan Admin. of DuPont Sav. and Inv. Plan.,?* a decedent
designated his wife as the beneficiary of his savings
and investment plan, which was an “employee pension
benefit plan” subject to ERISA. Following this designa-
tion, the couple divorced, and the wife’s interest in the
plan was “divested” pursuant to a state divorce decree.
The decedent, however, failed to replace his wife as the
plan’s designated beneficiary. The decedent’s daughter
and executor argued that the wife’s divestiture caused
her beneficiary interest in the pension plan to be ex-
tinguished, which implied that under the plan terms
the benefits were payable to the decedent’s estate. The
Court found that the decedent’s plan, which was sub-
ject to ERISA, was required to pay benefits pursuant
to its own terms, which did not provide for any such
benefit extinguishment, and accordingly found that the
plan proceeds were properly payable to the decedent’s
ex-wife.? The Court also ruled that federal common
law did not supersede plan entitlements and declared
it had previously held that conflicting state laws would
also not supersede plan entitlements.?

The inconsistency between Mackey and Kennedy
is best explained by the recognition that Mackey did
not discuss the ERISA entitlement of participants to
benefits pursuant to the terms of the plan. This was
the focus of Kennedy, and discussed explicitly in the
Court’s earlier 1997 post-Mackey preemption decision
of Boggs v. Boggs.?” In Boggs, the Supreme Court held
that ERISA preempted a Louisiana state law which
would have allowed the decedent’s first spouse, who
predeceased him, to dispose of her community proper-
ty interest in the decedent’s undistributed pension plan
benefits under her Will. The Court found that allow-
ing a predeceased first spouse to dispose of the ERISA
plan benefits of her husband, the participant, via Will,
would directly conflict with “ERISA’s solicitude for the
economic security of surviving spouses.”?® Congress
approved the Retirement Equity Act of 1984 (which
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modified ERISA) in order to improve the protection
of surviving spouses in significant respects, including,
among other things, ensuring a stream of income to
surviving spouses through the qualified joint and sur-
vivor annuity provisions.? Accordingly, the state law
was held to be preempted by ERISA.%

Moreover, the decision to find that ERISA pre-
empts the explicit exemption of ERISA plans from the
Georgia garnishment law is based on what some have
argued is a flawed interpretation of prior Supreme
Court case law.! Before Mackey, the Court had not held
that a state law was preempted based solely on a mere
reference to ERISA, yet the Mackey Court arguably mis-
construed the holdings in certain cases (such as Shaw v.
Delta Air Lines, Inc.*?) to find that any explicit reference
in a state law to an ERISA plan results in the preemp-
tion of that law, regardless of the law’s actual effect on
the plan itself.

Despite this, at least one federal court has applied
to Top-Hat Plans Mackey’s holding that ERISA does not
preempt the application of general state garnishment
statutes to ERISA plans other than Spousal Survivor
Benefit Plans. In Sposato v. First Mariner Bank,*® the
United States District Court of Maryland found that
the defendant, a creditor of the plaintiff, could garnish
the plaintiff’s benefit payments from a Top-Hat Plan.
It based its ruling primarily on the assertions that: (1)
ERISA’s anti-alienation provision does not apply to
Top-Hat Plans; and (2) Maryland’s general garnish-
ment statute did not specifically reference ERISA, nor
violate any of its other provisions. Accordingly, the
court held that ERISA did not preempt the garnish-
ment of the plaintiff’s benefit payments from the Top-
Hat Plan.

In Sposato, however, the defendant sought to use
Maryland law to garnish benefits as they became due
and payable to the plaintiff. However, the Court stated
that the law allowed the collection of debts against
Top-Hat Plan benefits prior to those benefits becoming
due and payable. The court did not consider the abil-
ity to garnish survivor benefits under Maryland law,
which would be more applicable in the context of es-
tate administrations.

In light of this uncertainty regarding the applica-
tion of federal law, it is useful to determine whether
state law limits the ability to collect debts against a par-
ticipant’s Top-Hat Plan benefits. For example, under
New York law, the results would be different. Under
CPLR 5205 and EPTL 13-3.2, as discussed above, the
participant’s creditor likely could not garnish the survi-
vor benefits of a Top-Hat Plan that is a retirement plan
before or after the benefits become due and payable to
a beneficiary. In contrast, as discussed above, the credi-
tor during the participant’s life may use a different
state’s garnishment law (such as the one in Maryland)

to garnish the participant’s lifetime benefits as they be-
come payable to her.

V. Conclusion

Under New York Law, there is strong support for
the conclusion that creditors may not generally obtain
the participant’s survivor benefits from a Top-Hat
Plan that is a retirement plan. This is the case whether
the participant’s creditors seek to enforce a judgment
against the plan itself, against the plan’s benefit pay-
ments to the beneficiary, or against the beneficiary.
There is similar and specific protection for the partici-
pant during the participant’s life if the plan is spon-
sored by a tax-exempt private entity, or by a state or
local government or an agency of such a government.

However, the extent of the debtor protection
available for interests in Top-Hat Plans sponsored by
private entities other than tax-exempt entities is quite
ambiguous. The results may differ if laws from other
states determine the creditor-debtor rights to the Top-
Hat Plan benefits at issue, such as for a participant who
worked in another state.
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New EPTL 4-1.3 and Inheritance Rights of the
Posthumously Conceived Child

By Nancy E. Klotz and Anthony T. Selvaggio

Gov. Cuomo signed into law Estates, Powers and
Trusts Law (EPTL) 4-1.3 on November 21, 2014. This
new statute addresses the inheritance rights of posthu-
mously conceived children. While a seemingly niche
issue, the new law creates a potential trap for trusts
and estates practitioners and fiduciaries unaware of the
provisions. This article begins with a brief history of this
area of the law in New York, provides a summary of
the new legislation, and concludes with examples of its
applicability and practical planning considerations for
attorneys.!

. Background

New York inheritance laws in place prior to the
adoption of the new EPTL 4-1.3 had been enacted long
before posthumous conception was a reality. The deci-
sion to store human genetic material, such as sperm, ova
or embryos, for use in connection with in vitro fertiliza-
tion (IVF) and intrauterine insemination (IUI) gives rise
to the possibility of a child conceived and born after
the death of a genetic parent. Human genetic material
stored via cryopreservation, the standard storage meth-
od used at fertility clinics, can be preserved in viable
condition for decades.?

The use of assisted reproductive technology has
increased dramatically during the past decade.’ This
past fall, Apple and Facebook made news by offering
egg-freezing coverage to female employees as a benefit.
Some corporations already provide medical coverage
for assisted reproductive technology and may follow the
lead of Apple and Facebook to expand these benefits to
include storage techniques as well. As a result of these
developments, the opportunity for posthumous concep-
tion is also growing.

A. Statutory Law

Prior to the new EPTL 4-1.3, there was a split in
New York regarding the inheritance rights of a post-
humously conceived child under statutory law versus
these rights under case law. New York intestacy statute,
EPTL 4-1.1 (c) specifically provides that, “Distributees of
the decedent, conceived before his or her death but born
alive thereafter, take as if they were born in his or her
lifetime.” A posthumously conceived child by definition
fails to satisfy the requirement of being conceived before
the decedent’s death, and therefore, was not considered
a distributee under this section. Similarly EPTL 5-3.2,
addressing the rights of a child born after the execution
of a will, defines an after-born child as “a child of the
testator born during testator’s lifetime or in gestation
at the time of the testator’s death and born thereafter.”
Again, by definition, a posthumously conceived child is

not in gestation at the time of the testator’s death and so
does not satisfy this definition.

B. New York Case Law

In contrast, Matter of Martin B.? is the only published
opinion to address inheritance rights of a posthumously
conceived child in the context of a class gift under a
trust. In this case, the trustees of seven trusts asked for
advice and direction regarding whether two children
conceived and born after the death of their father, the
deceased son of the grantor, were the issue and descen-
dants of the grantor. The trusts referred to the grantor’s
issue and descendants in two respects. First, after the
death of the grantor and during the lifetime of the
grantor’s surviving spouse, the trustees had discretion
to sprinkle principal to and among the grantor’s issue.
Second, the grantor’s surviving spouse had a power
of appointment to appoint the trust assets among the
grantor’s issue or descendants at her death.

In reaching the conclusion that the two posthu-
mously conceived children were issue and descendants
for purposes of these trusts, the court reviewed the exist-
ing statutes. The court noted that the statute addressing
the rights of after-born children, EPTL 5-3.2(b), applies
to children of the testators themselves, not children of a
third party, as in this case. In regard to future interests,
EPTL 2-1.3(a)(2) provides that children conceived before,
but born alive after a disposition becomes effective, are
included in a disposition to issue, children, descendants,
heirs, or similar terms. Although this statute would lit-
erally include a posthumously conceived child, it was
enacted long before advances in biotechnology allowed
for this possibility, so the Surrogate did not consider it
controlling.

Instead, the court relied on the grantor’s intent as
determined from a sympathetic reading of the trust
instruments. The Surrogate observed that when the
grantor created these trusts in 1969 he may not have
contemplated that a deceased child would have post-
humously conceived children. However, that did not
preclude the children from being included as members
of the class. A sympathetic reading of the trusts resulted
in the conclusion that the grantor intended to benefit his
bloodline, including these two posthumously conceived
children. The judge ended by imploring the New York
legislature to adopt comprehensive legislation to ad-
dress this issue.®

. New EPTL 4-1.3

The result of this call to action is the enactment of
EPTL 4-1.3. The new EPTL 4-1.3 addresses four broad
areas. First, the law begins with applicable definitions.
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Second, the law sets forth requirements in order for a ge-
netic parent to provide consent to the posthumous use of
stored genetic material. Third, the law creates notice and
filing requirements regarding a potential posthumous
child. Finally, the law creates time limits within which
the child must be conceived and born.

A. Definitions

EPTL 4-1.3(a) defines key terms pertinent to inter-
preting the statute. First, the term “Genetic Parent” is
defined as meaning either a man who provided sperm,
or a woman who provided ova, that was subsequently
used to “conceive a child after the death of the man or
the woman.” Next, “Genetic Material” is defined as the
“sperm or ova provided by the genetic parent.” Finally,
“Genetic Child” is defined as the child of the “sperm or
ova provided by a genetic parent, but only if and when
such child is born.” In each of these definitions embryos
are absent from the possible types of stored genetic
material, and the use of stored embryos has not been di-
rectly addressed by the statute.

While these definitions are simple, these new terms
represent a significant change in the arena of estate
planning. Prior to this legislation, attorneys had to be
concerned with two categories of descendants: biological
children and adopted children. With the new EPTL 4-1.3
attorneys and fiduciaries need to be alert for a third type
of descendant: the “genetic child.”

B. Consent to Posthumous Use and Appointment
of Authorized Representative

A second, critical aspect of the new statute is con-
sent. Pursuant to EPTL 4-1.3(b)(1), the genetic parent
must execute a written instrument expressly consenting
to the use of his or her genetic material for the purposes
of posthumous reproduction. The written instrument
must also authorize a specific individual to make deci-
sions regarding the use and application of his or her
genetic material after the genetic parent’s death. EPTL
4-1.3(c) provides both the requirements for the execution
of the written instrument demanded by EPTL 4-1.3(b)(1)
and a statutory form to satisfy this requirement. This sec-
tion of the statute enumerates four principles regarding
this written instrument:

1. Manner of Execution—it must signed by the
genetic parent in the presence of two adult disin-
terested witnesses who must also sign the instru-
ment. The statute particularly precludes the au-
thorized representative from serving as a witness.

2. Revocation—it may only be revoked by a writ-
ten instrument executed in the same manner as
the original written instrument. However, EPTL
4-1.3(b)(1) provides that the written instrument
must be executed “not more than seven years
before the death of the genetic parent” so instru-
ments executed outside this time frame are no
longer valid.

3. Alteration or Revocation by Will Prohibited—
the statute expressly prohibits the ability to alter
or revoke the written instrument by means of the
genetic parent’s Will.

4. Provision for Successor Representative—the
statute allows the genetic parent to name a suc-
cessor to his or her authorized representative
who would act if the primary representative was
unwilling or unable to act.

EPTL 4-1.3(c)(5) provides a sample statutory form
which satisfies the written consent requirement. The
statute notes that the written instrument “may be sub-
stantially in the following form.” This indicates that
attorneys will have some ability to alter this form, and
customize it for specific circumstances. The sample form
includes language stating that it will only remain in ef-
fect for seven years from the date of execution consistent
with EPTL 4-1.3(b)(1), but presumably this time frame
could be shortened.

C. Notice and Filing by Authorized Representative

Following the death of an individual who has sat-
isfied the written consent requirements, the burden is
placed on the deceased individual’s authorized repre-
sentative to fulfill certain notice and filing obligations. If
the authorized representative fails to take these steps, a
posthumously conceived child who satisfies all other re-
quirements will not be treated as a child of the deceased
genetic parent.

First, EPTL 4-1.3(b)(2) requires that the authorized
representative must provide notice of the existence of
the genetic material to either the personal representa-
tive of the genetic parent’s estate or, in certain cases, to a
distributee of the genetic parent. The notice to a personal
representative must be made within seven months from
the date of issuance of letters testamentary or adminis-
tration. However, if letters have not been issued within
four months after the genetic parent’s date of death, then
notice must instead be made to a distributee of the ge-
netic parent within seven months of the genetic parent’s
date of death. No guidance is provided with regard to
the specific distributee to receive notice, and there is no
hierarchy among possible distributees discussed.

Second, EPTL 4-1.3(b)(3) mandates that the genetic
parent’s authorized representative must record the writ-
ten instrument in the Surrogate’s Court granting letters
(or in the Surrogate’s Court having jurisdiction over the
genetic parent in the event no letters are issued) within
seven months of the genetic parent’s date of death.

D. Time Limits

Finally, EPTL 4-1.3(b)(4) creates time limitations.
Pursuant to this section, the genetic child must be in
utero no later than 24 months after the genetic parent’s
death or actually born no later than 33 months after the
genetic parent’s death.
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lll. The Practical Impact of EPTL 4-1.3

EPTL 4-1.3 applies most immediately and directly to
the estate planning concerns of a genetic parent. How-
ever, the impact of EPTL 4-1.3 is much broader in scope
and potentially encompasses all testators, intestate es-
tates and grantors of lifetime trusts. Accordingly, careful
estate planning attorneys will consider how this statute
may affect each client. The following section of this ar-
ticle illustrates the potential applicability of EPTL 4-1.3
to the estate planning of both the genetic parent and
other individuals. This discussion demonstrates how
EPTL 4-1.3 interacts, and in some cases overrides, other
portions of the EPTL.

A. Examples of Applicability

It is easiest to understand the application of the stat-
utory scheme in the context of hypotheticals. Consider,

for example, the following set of facts as outlined in the
diagram:

Monica, a genetic parent, dies in Feb-
ruary 2015. Monica is divorced from
Chandler and has twins, Jack and
Erica, age 8. Although Monica had not
remarried since her divorce, she had
been living with Richard, and they
had planned to have a child. Monica’s
Will leaves her residuary estate “to her
issue, in equal shares, per stirpes.” Af-
ter Monica’s death, Richard continues
with their plan to have a child. In June
2015, the implantation of Monica’s ge-
netic material is successful and results
in the birth of her third child, Har-
riet, in February 2016, just a year after
Monica’s death.

Jack Judy
d. 2012 d. July 2015
divorced .
Monica .
Chandler d. Feb. 2015 Richard Ross
Jack Erica Harriet
b. 2007 b. 2007 b. Jan 2016

For the purposes of the following paragraphs, it is
assumed that all the requirements of EPTL 4-1.3 neces-
sary to qualify Harriet as Monica’s genetic child have
been met. These include Monica’s written consent to
the use of her genetic material and the appointment of
Richard as her authorized representative. Richard, as
the authorized representative, has fulfilled the necessary
notice and filing requirements. Finally Harriet has been
born within 33 months of Monica’s death, the time limit
set by the statute.

B. Applicability to the Genetic Parent

1. Testate Estate

As noted earlier, prior to the passage of the new
statute, EPTL 2-1.3 would have excluded Harriet from

definition of Monica’s issue. EPTL 2-1.3 addresses dispo-
sitions to adopted children and posthumous children as
members of a class and requires that a posthumous child
must be conceived before the disposition becomes effec-
tive. Because Harriet was not conceived before Monica’s
death, she would not have been included in the defini-
tion and only Jack and Erica would have been beneficia-
ries under Monica’s Will. EPTL 4-1.3(b) expressly over-
rides this limitation of EPTL 2-1.3(a)(2) in the context of
the genetic parent. The new statute includes a posthu-
mously conceived child within the class of the genetic
parent’s issue. Thus, Harriet will now share equally in
Monica’s estate with Jack and Erica.
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2. Intestate Estate

A different statute applies if the same fact pattern
is altered so that Monica dies intestate. In this situation,
prior law would have excluded Harriet from being clas-
sified as Monica’s issue by the express terms of EPTL
4-1.1, the provision which governs intestate succession.
Similar to EPTL 2-1.3, EPTL 4-1.1(c) specifically provides
that a child must be conceived before a decedent’s death
and born alive thereafter in order to inherit as if born
during the decedent’s lifetime. Once again, EPTL 4-1.3(b)
provides a specific override in the context of a genetic
parent. This will allow Harriet to qualify as Monica’s dis-
tributee and share with Jack and Erica in Monica’s assets.

C. Applicability to Other Individuals

Estate planning for individuals other than the ge-
netic parent raises similar questions. Most often, this
class of people will include the parents or grandparents
of the genetic parent who has now died. Parents of a de-
ceased adult child often plan for grandchildren to inherit
the share of their estate that would have been inherited
by their child. The passage of EPTL 4-1.3 now has the
potential to impact their estate planning, and the results
may or may not be consistent with their wishes.

1. Testate Estate

Returning to the example of Harriet above, assume
that Monica’s mother, Judy, died in July 2015, just five
months after the death of Monica. Following Monica’s
death, Judy had updated her estate planning, signing her
Will in April 2015. However, this was before she was told
about Richard’s plan to use Monica’s stored genetic ma-
terial. Judy’s Will leaves her entire estate in equal shares
to her children and to the issue of any predeceased child.
The Will clearly denotes that distributions to issue will
pass per stirpes. Judy had two children, Ross and Monica.

Prior to the passage of EPTL 4-1.3, EPTL 2-1.3 would
have technically included Harriet as the issue of her
grandmother, Judy, because Harriet was conceived in
June, before Judy’s death in July and born alive in Feb-
ruary of 2016. However, the statute was enacted long
before posthumously conceived children were a pos-
sibility and thus it is problematic to argue that the legis-
lature intended to include them as heirs. EPTL 4-1.3(f),
however, clarifies that “for the purposes of Section 2-1.3
of this chapter, a genetic child who is entitled to inherit
from a genetic parent under this section is a child of
the genetic parent for the purposes of a disposition of
property to persons described in any instrument as the
issue, children, descendants, heirs at law, next of kin, dis-
tributees (or by any terms of like import) of the creator
or of another.” Accordingly, under the new law, Harriet
will inherit from Judy’s estate as her issue with Monica’s
twins, Jack and Erica.

2. Intestate Estate

Finally, again assume Monica dies in February 2015.
Monica’s daughter Harriet is posthumously conceived

in June 2015 and born in February 2016. However, this
time Judy, Monica’s mother, dies intestate in March 2015.
Judy is survived by her son, Ross, and Monica’s twins,
Jack and Erica, but Harriet is conceived and born after
Judy’s death. In this case, Harriet will not inherit from
her grandmother’s intestate estate and only Monica’s
twins, Jack and Erica, will be included along with Ross
as distributees. EPTL 4-1.3(b) overrides the restrictions of
EPTL 4-1.1 only in cases in which the genetic parent dies
intestate. In order for Harriet to have been included as a
distributee, she would have had to have either been born
before Judy’s death in March or have been conceived be-
fore Judy’s death and born alive thereafter.

D. EPTL 4-1.3 and Impact on Trusts

The new statute affects trusts as well as Wills and
may have unintended consequences for clients if attor-
neys fail to discuss the practical application of the new
law. A few alterations to the original fact pattern illus-
trate the potential repercussions and unforeseen circum-
stances for clients.

1. Testamentary Trusts

Monica’s father, Jack, died in 2012, several years be-
fore his wife, Judy. Jack’s Will created a trust for Judy’s
benefit that terminated on her death in July 2015 in favor
of his then living issue, per stirpes. His then living issue
included his son, Ross, Monica’s twins, Jack and Erica,
and potentially, Harriet. In this case Harriet would be
excluded from the definition of issue and would not
be a remainder beneficiary of Jack’s trust. This result is
arrived at because EPTL 4-1.3(f) specifically limits its
applicability to “the wills of persons dying on or after
September first, two thousand fourteen.” Thus, Harriet
would not take from Jack’s testamentary trust pursuant
to these facts because Jack died in 2012. This is true even
though the class of remainder beneficiaries did not close
until Judy’s death in 2015. However, if Jack’s Will had
given Judy a limited power of appointment to appoint
the trust assets to or among their issue by her Will, Judy
might have been able to exercise this power to include
Harriet as a beneficiary.

It is important to note that the effective dates of
EPTL 4-1.3(f) relate to the date of death of the decedent,
not the date of execution of the Will, when determining
the applicability of EPTL 4-1.3 to a testate estate. From
a practical point of view, this means that existing irre-
vocable trusts created prior to the effective date will not
benefit a posthumously conceived child, even if all other
requirements of EPTL 4-1.3(b) are met. This result, how-
ever, could be circumvented by amending or decanting
such irrevocable trusts, where possible, to add a provi-
sion which would include posthumously conceived chil-
dren within the definition of issue.

EPTL 4-1.3(f) also applies to all lifetime instruments
executed prior to September 1, 2014, but which were
still subject to the grantor’s power to revoke and amend
on such date and to all lifetime instruments executed
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on or after such date. Accordingly, if Monica’s mother,
Judy, had used a revocable living trust which dated back
to 1984, this would not change the result that Harriet
would be treated as Judy’s issue because the trust was
subject to her power to revoke and amend on and after
September 1, 2014.

2. Generation Skipping Trusts

One final fact pattern with additional changes will
suffice to demonstrate the potential, and rather omi-
nous, long term planning impact of the new legislation
and issues which may arise for clients with genera-
tion skipping trusts. Assume in this case that Harriet’s
grandmother, Judy, dies in January 2015 and creates a
trust for her children, Ross and Monica, under her Will.
The trust benefits both of Judy’s children and terminates
on the death of the last of them to die. On termination,
the trust distributes the remainder to Judy’s “then living
issue, per stirpes.” Assume Harriet's mother, Monica,
dies in 2018 and Harriet is subsequently born in 2019
from the preserved genetic material. As in all the previ-
ous examples, the requirements of EPTL 4-1.3 have been
satisfied in order to qualify Harriet as Monica’s genetic
child. In 2048, Ross dies and the trust terminates.

Because Harriet is alive when the class closes (2048),
she is a beneficiary of the remainder of this trust. This
raises a number of practical issues and concerns. Is this
result consistent with Judy’s wishes? It is conceivable
that Judy, or any client for that matter, may not want
to benefit a child born to a surviving parent with a po-
tentially tenuous family connection. It is possible for a
client to choose to override the provisions of EPTL 4-1.3
via their estate planning documents. Some clients may
well choose to do this, particularly when they consider
the possibility that their child’s posthumously conceived
child may well be born to, and in the custody of, some-
one with whom they are unfamiliar or simply dislike.

Another concern which arises from this final fact
pattern is the potential for fiduciary liability. Harriet is
alive when the class closes, but how will the Trustee of
the trust become aware of this fact? Certainly, Harriet
or her surviving parent and guardian have a financial
interest in making the fiduciary aware of it, but that
could conceivably fail to happen for a variety of reasons.
It is quite possible that the fiduciary could only become
aware of it by means of reviewing the estate file of Har-
riet’s mother.

IV. Conclusion

While carefully crafted to create minimal disrup-
tion to estate administration, the new statute creates
potential traps for the uninformed and has broad and
practical application to attorneys, fiduciaries and clients.
Some of these potential traps and applications have
been discussed, but the tentacles of EPTL 4-1.3 could
potentially extend to areas beyond the traditional world
of trusts and estates. For example, what impact will

EPTL 4-1.3 have on the innumerable beneficiary desig-
nations on assets such as life insurance and retirement
plans? What about the increasingly popular transfer on
death (TOD) designation? These contractual relation-
ships between consumers and their financial institutions
have become ever more complex in recent years. Many
beneficiary designation forms allow the consumer to
select a per stirpes option when naming their children.
Will a qualifying genetic child be able to make a claim
against non-probate assets which are governed by these
types of designations? Will financial institutions be held
liable for not properly identifying heirs? At present, the
answers to such questions have yet to be addressed, but
one can trace the outline of the potential arguments that
could be made and foresee the likely prospect of future
litigation.

EPTL 4-1.3 may well strike some attorneys as an
esoteric statute having little bearing on their day to day
trusts and estates practice. The authors hope that this
article demonstrates why such a conclusion is not only
unwarranted, but potentially perilous. While the num-
ber of posthumously conceived children may be small at
present, it will undoubtedly grow as time and technol-
ogy inevitably progress. Trusts and estates attorneys are
truly living in a brave new world.
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Charitable Commissions for Individual Trustees:

Time for Change
By Mark J. Altschuler

New York adopted its version of the Prudent In-
vestor Act, embodied in New York’s Estate Powers
and Trust Law (“EPTL”) 11-2.3, on January 1, 1995.1
The Prudent Investor Act provides that a trustee shall
invest and manage trust assets as a prudent investor
would, by considering the purposes, terms, distribu-
tion requirements, and other circumstances of the trust.
Thus, the Prudent Investor Act accommodates modern
portfolio theory and its attendant total return approach
to investing. It encourages trustees, including trustees
of charitable trusts, to diversify their investments and
invest for total return. In furtherance of the policies
underpinning the Prudent Investor Act, New York
later adopted the power to adjust, codified in EPTL
11-2.3(b)(5).2 This discretionary power better permits
trustees to invest for total return by giving them a dis-
cretionary power to adjust receipts between principal
and income to provide income beneficiaries with a fair
return, without unduly focusing on traditional notions
of fiduciary accounting income. The optional unitrust
provision found in EPTL 11-2.4 is consistent with these
principles and provides trustees with an additional
tool to carry out their fiduciary duties with respect to
trust investments.’

It is notable that New York trustees of wholly char-
itable trusts, whether classified as private foundations
or supporting organizations under the Internal Rev-
enue Code,* have these fiduciary investment powers.
Further, the Internal Revenue Code has adopted a total
return investment approach in that private foundations
are required to distribute annually five percent of the
foundation’s net asset value in furtherance of its chari-
table purposes.® The above statutory schemes have one
unifying theme—all discard traditional concepts of ac-
counting income. Practitioners and academicians long
ago realized that compelling trustees to invest in one
or more asset classes, to not invest in one or more asset
classes, or to earn a certain income yield on the trust
corpus would not be in the best interests of the ben-
eficiaries of the trust, whether current beneficiaries or
future beneficiaries. Based on these observations, leg-
islatures have modernized the law of trust investments
to conform to these widely accepted views.

Regrettably, current New York law with respect to
fiduciary commissions of individual trustees of wholly
charitable trusts is inconsistent with the above prin-
ciples. Trustee commissions generally are computed
based on the market value of the trust corpus.® There
is a sound reason for this general rule as it aligns the
interests of the trust beneficiaries with those of the

trustee in that all parties benefit if the trust corpus
increases over time. As indicated above, with a total
return investment approach, current beneficiaries also
benefit as the value of the trust corpus increases. New
York did away with income commissions for non-
charitable trusts in 1948.7 Yet, New York retains income
commissions for wholly charitable trusts. New York’s
Surrogate’s Court Procedure Act (SCPA) 2309(5)(a) and
(b) provide that a trustee of a wholly charitable trust re-
ceive a six percent commission on income collected and
no commission from principal. For corporate trustees,
this rule has been inapplicable since 1984, as corporate
trustees are entitled to reasonable compensation under
SCPA 2312, without any exclusion for wholly charitable
trusts.

Consequently, the concept of income commissions
is inconsistent with the Prudent Investor Act and the
total return investment philosophy that the Prudent In-
vestor Act supports. It is important to realize that when
the New York Legislature in 1948 retained income
commissions for wholly charitable trusts, concepts
such as prudent investor, total return, and the required
five percent payout were not embodied in the law. At
that time, rigid distinctions between principal and in-
come existed, and there was a belief that the principal
of a charitable endowment should never be touched.
Scholarship during the ensuing years has repudiated
this misguided concept, and the law has evolved to
incorporate modern investment management theory,
with limited exceptions, such as New York’s retaining
income commissions for wholly charitable trusts.

Moreover, income commissions can be a destruc-
tive influence on the behavior of trustees of New York
charitable trusts, irrespective of the level of prevailing
interest rates. In the current low interest rate environ-
ment, many individual trustees of charitable trusts
have seen their trustee commissions decline greatly,
thereby creating an incentive to increase trust income
in order to sustain their commissions. Such investment
changes may not be in the best interest of the trust ben-
eficiaries. Given total return investment objectives, the
Federal five percent distribution requirement, and the
power to adjust under New York law, there is no sound
policy reason for a trustee of a New York charitable
trust to seek to generate a certain level of income for its
own sake. Yet, there can be no doubt that such conduct
is taking place, irrespective of the fact that trustees are
subject to the Prudent Investor Act and such conduct
may violate the prescriptions contained in that Act.
Many charitable trusts have discretionary unnamed
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beneficiaries, thereby making the Charities Bureau of
the Attorney General’s office the only party in a posi-
tion to safeguard the interests of the charitable ben-
eficiaries against the personal interests of the trustee.
Given the limited resources of the Charities Bureau, it
is not in an effective position to monitor the daily in-
vestment activities of trustees.

It is noted that any attempt to eliminate income
commissions and replace them with commissions
based on market value will be interpreted by some as
a misguided attempt to increase trustee compensation
which will concurrently hurt the trust itself. This is a
flawed interpretation, as the current statutory scheme
in fact encourages investment behavior that ultimately
will negatively impact the trust corpus. Notwithstand-
ing the need for statutory changes, the author recogniz-
es that it may be appropriate for trustees of charitable
trusts to receive less compensation than trustees of
similar size non-charitable trusts. The fact that reason-
able people may disagree as to what constitutes an
appropriate commission rate is not sufficient reason
for retaining an antiquated commission scheme for in-
dividual trustees of wholly charitable trusts.?

For non-charitable trusts, SCPA 2309(3) provides a
default rule to allocate trustee commissions two-thirds
against principal and one-third against income. For
wholly charitable trusts, commissions are allocated
solely against income.’ Although corporate trustees are
entitled to reasonable compensation under SCPA 2312,
such compensation is charged solely against income
pursuant to SCPA 2312(3)(b). For purposes of consis-
tency, the general New York allocation rule should ap-
ply to wholly charitable trusts. It is important to note
that adoption of this rule will not reduce funds avail-
able for distribution to charitable beneficiaries, whether
from private foundations subject to the federal five
percent distribution requirement or other charitable
organizations not subject to this requirement in light of
the applicability of the power to adjust.

In summary, the current New York law concerning
commissions for individual trustees of wholly chari-
table trusts is inconsistent with the Prudent Investor
Act and encourages trustees to make investment deci-
sions not necessarily in the best interests of the trust
beneficiaries. The statute should be changed to align
the interests of the trustee with those of the trust ben-
eficiaries with respect to trustee compensation.

Endnotes

1994 N.Y. Laws 609, effective January 1, 1995.
2001 N.Y. Laws 243, effective January 1, 2002.
Id.

Internal Revenue Code § 509.

Internal Revenue Code § 4942.

SCPA §§ 2308 and 2309.

See N.Y. Surrogate’s Court Procedure Act 285 (1948), repealed
September 1, 1967.

8. Although there are many in the legal community who feel
it appropriate that trustees of charitable trusts receive less
compensation than their non-charitable counterparts, the
author questions this proposition. In general, corporate
trustees in New York apply their regular published fee
schedule to charitable trusts. Moreover, when individual
trustees retain service providers such as attorneys, accountants,
investment advisory firms, and custodians, these professionals
typically charge their standard fees. If there is a discount or
reduced rate, it is usually based on the size of the relationship
and not on the fact that a charity is involved. There are
economies of scale involved in servicing larger accounts, which
often explains a service provider fee schedule with declining
marginal rates. A non-charitable trust typically would receive
the same discount. This issue, admittedly controversial, is best
addressed at another time.

9. SCPA 2309(5)(b).
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The New New York State Estate Tax Regime,

a Trap for the Unwary

Proposed Will Language to Save Estate Taxes and Obtain Direct Pecuniary

Benefit for Beneficiaries (Santa Clause)

By Paul S. Forster and Laurence Keiser

Chapter 59 of the New York Laws of 2014 (Part X)
made significant amendments to the New York State
estate tax effective for estates of individuals with dates
of death on or after April 1, 2014. Prior to these amend-
ments, the New York State estate tax was the maximum
amount allowed on the federal estate tax return as a
credit for state death taxes.

Among other things pertinent to this article, Chap-
ter 59 increased the New York State estate tax return
filing thresholds as follows: effective for decedents
who died on or after April 1, 2014 ($2,062,500), effec-

tive April 1, 2015 ($3,125,000), effective April 1, 2016
($4,187,500), effective April 1, 2017 ($5,250,000), and
effective January 1, 2019 (the federal basic exclusion
amount then in effect). The federal basic exclusion
amount, insofar as presently is known, is $5,450,000 for
decedents who die on or after January 1, 2016 and is
subject to increases (indexed) thereafter based on infla-
tion.

Under Chapter 59, the estate tax is computed based
on the New York taxable estate using the following tax
table:

If the New York taxable estate is

The tax is:

Not over $500,000

3.06% of taxable estate

Over $500,000 but not over $1,000,000

$15,300 plus 5.0% of excess over $500,000

Over $1,000,000 but not over $1,500,000

$40,300 plus 5.5% of excess over $1,000,000

Over $1,500,000 but not over $2,100,000

$67,800 plus 6.5% of excess over $1,500,000

Over $2,100,000 but not over $2,600,000

$106,800 plus 8.0% of excess over $2,100,000

Over $2,600,000 but not over $3,100,000

$146,800 plus 8.8% of excess over $2,600,000

Over $3,100,000 but not over $3,600,000

$190,800 plus 9.6% of excess over $3,100,000

Over $3,600,000 but not over $4,100,000

$238,800 plus 10.4% of excess over $3,600,000

Over $4,100,000 but not over $5,100,000

$290,800 plus 11.2% of excess over $4,100,000

Over $5,100,000 but not over $6,100,000

$402,800 plus 12.0% of excess over $5,100,000

Over $6,100,000 but not over $7,100,000

$522,800 plus 12.8% of excess over $6,100,000

Over $7,100,000 but not over $8,100,000

$650,800 plus 13.6% of excess over $7,100,000

Over $8,100,000 but not over $9,100,000

$786,800 plus 14.4% of excess over $8,100,000

Over $9,100,000 but not over $10,100,000

$930,800 plus 15.2% of excess over $9,100,000

Over $10,100,000

$1,082,800 plus 16.0% of excess over $10,100,000

Chapter 59 of the Laws of 2014 (Part X) also pro-
vides an applicable credit for certain estates.

New York State Department of Taxation and Fi-
nance Technical Memorandum TSB-M-14(6)M provides
a summary of all of the amendments to the New York
State estate tax effective April 1, 2014.! The applicable
credit is allowed against the estate tax when a New
York taxable estate (including gifts) is not greater than

105% of the basic exclusion amount and cannot exceed
the tax imposed.

If the New York taxable estate is less than or equal
to the basic exclusion amount, the applicable credit
amount will be the amount of tax that is computed on
the taxable estate. The applicable credit is phased out
as the New York taxable estate approaches 105% of the
basic exclusion amount and cannot exceed the tax im-
posed.
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If the New York taxable estate is greater than the
basic exclusion amount but not greater than 105% of
the basic exclusion amount, then the applicable credit
is equal to the estate tax that would be due on an
amount computed by multiplying the basic exclusion
amount by one minus a fraction.

The numerator of the fraction is the New York tax-
able estate less the basic exclusion amount, and the
denominator is five percent (5%) of the basic exclusion
amount. This requires careful parsing of the language
in order to create the correct algebraic equation.

Pernicious Effect of the New New York Estate
Tax Regime

The purpose of this article is to explain the perni-
cious effect of the new New York State estate tax re-
gime as a trap for the unwary, and to suggest some lan-
guage in the form of a “Santa Clause” to protect clients
and their beneficiaries.

The following is an example of how the “credit” is
applied, and how the “Santa Clause” language would
favorably affect the amounts received by the beneficia-
ries.

Our example is based upon the estate of a decedent
who dies between April 1, 2015 and March 31, 2016
with a taxable estate of $3,200,000. The applicable cred-
it is available because the taxable estate exceeds the ba-
sic exclusion amount ($3,125,000) which applies during
that period by an amount ($75,000) that is less than or
equal to 5% of the basic exclusion amount ($156,250).

The credit against the tax is equal to the estate tax
that would be due on an amount that is computed by
multiplying the basic exclusion amount ($3,125,000)
by one (1) less a fraction, the numerator of which is
$75,000 ($3,200,000 less the basic exclusion amount
of $3,125,000). The denominator of the fraction is five
percent (5%) of the basic exclusion amount, or $156,250
(5% x $3,125,000).

In our example, the credit would be $75,925, calcu-
lated as follows:

($3,125,000 x (1-$75,000/$156,250)) = $3,125,000 x (1-.48)
=$3,125,000 x .52 = $1,625,000. The credit would be the
tax on $1,625,000, which is $75,925.

Accordingly, the estate tax on $3,200,000, for a de-
cedent dying between 4/1/15 and 3/31/16 would be
$124,475, calculated as follows:

Taxable estate $3,200,000
Tax computed $200,400
Credit $75,925
Estate tax due $124,475

But wait a minute—if the taxable estate is
$3,200,000 and the tax is $124,475, the net estate distrib-
utable to the beneficiaries is only $3,075,525. If the tax-
able estate were only $3,125,000 there would be no tax
due and the beneficiaries would get $3,125,000. With
an estate that is $75,000 greater, they get $49,475 less.
How can this be? It is because the manner in which
the credit is calculated phases out the credit in such a
way as in our example the “marginal” rate is 1.66%, or
greater than 100%.

During our April 1, 2015 to March 31, 2016 pe-
riod, the credit phases out between a taxable estate
of $3,125,000 and $3,281,250 (3,125,000 x 1.05%), a
difference of $156,250. However, the estate tax at the
upper boundary of the range is $208,200, as against an
increase in the taxable estate of only $156,250, still a
marginal rate of 1.33%.

It is not until the taxable estate reaches $3,338,717
that an increase in the taxable estate actually results
in additional sums passing to the beneficiaries. Put
another way, the beneficiaries of a taxable estate of
$3,338,717, on which the estate tax is $213,717, end up
getting only $3,125,000, which is the same amount that
they would get on a taxable estate of $3,125,000 which
would be exempt from tax. That means that the benefi-
ciaries get no benefit of any portion of the additional
$213,717.

In a more extreme scenario, because of the way the
credit phases out, on estates between $3,125,001 and
$3,338,716, the beneficiaries get less than $3,125,000,
the so-called “exempt” amount.

For the estates of decedents dying between April
1, 2016 and March 31, 2017, the estate tax exemption
amount is $4,187,500. The credit phases out between
$4,187,500 and $4,396,875. It is not until the taxable es-
tate reaches $4,526,014, however—$338,514 more than
the exempt amount—that an increase in the estate will
result in the beneficiaries getting more, and on estates
between $4,187,501 and $4,526,013, as the credit phases
out, the beneficiaries actually get less than $4,187,500,
the so-called “exempt” amount.

Similarly, for the estates of decedents dying be-
tween April 1, 2017 and December 31, 2018, the es-
tate tax exemption amount is $5,250,000. The credit
phases out between $5,250,000 and $5,512,500. It is
not until the taxable estate reaches $5,728,182, how-
ever—3$478,182 more than the exempt amount—that
an increase in the estate will result in the beneficiaries
inheriting more, and on estates between $5,250,001 and
$5,728,181, as the credit phases out, the beneficiaries
actually get less than $5,250,000, the so-called “ex-
empt” amount.
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To paraphrase Senator Dirksen, at $213,717,
$338,514, and $478,182 for the respective periods, you
are talking real money!

The "Santa Clause”

All is not lost, however. It is proposed that the
“Santa Clause” described below be included in all Wills
or trusts in which the taxable estate is likely to fall
within the respective ranges.

Put simply, the effect of a “Santa Clause” is to au-
thorize the executor of an estate within the ranges to
make a charitable gift of so much of the estate as will
reduce the taxable estate to the exempt amount.

A proposed Santa Clause would read as follows:

“In the event my estate is taxable for New York
State Estate Tax purposes, then, and in that event, I
give, devise, and bequeath to: (choose one of following
three (3) alternatives)

1. particular named charity (ies);

2. my executor hereinafter named to be distributed
by him to, between, or among the following
named charity (ies);

3. my executor hereinafter named to be distributed
by him to, between, or among such charity (ies),
distributions which are eligible to be deducted
for estate tax purposes as may be designated by
him;

the maximum portion of my estate as will result in a re-
duction of my New York State Estate Tax which equals
or exceeds the amount so distributed.

Once the taxable estate exceeds the upper bounds
described above during the pertinent periods, any such
charitable distributions would exceed the tax imposed,

and the “Santa Clause” would not apply, since there

is no credit and the marginal rates applied would be
9.6%, 11.2% and 12%, respectively, which are only frac-
tions of any amounts distributed.”

Effect of Use of “Santa Clause”

Under examples 1, 2 and 3 of the proposed Will
(or trust) clause above, in an estate of a decedent dying
between April 1, 2015 and March 31, 2016, in which the
taxable estate otherwise would be $3,200,000, a gift to
charity of $75,000 would save the estate approximately
$124,475.

The benefit to the beneficiaries ($49,475) is calcu-
lated as follows:

(A)  Will as written:
Taxable estate: $3,200,000
Estate tax: ($124,475)
Net distributable: $3,075,525.
(B)  Will with Santa Clause:
Charitable gift: $75,000
Taxable estate: $3,125,000 ($3,200,000-$75,000)
Estate tax: $0

Net distributable to non-charitable beneficiaries:
$3,125,000.

The authors hope that this analysis sheds some
light on this complicated subject and provides some
helpful guidance to avoid the trap this estate tax re-
gime lays for unsuspecting practitioners.

Endnote
1. This can be found at the Department’s website (www.tax.
ny.gov).
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Separated but Not Divorced:

The Long Term Care Planning Implications

By Anthony J. Enea

I recently read an article about Katherine Hep-
burn’s illustrious acting career and life. The article
described her longtime romance with fellow actor,
Spencer Tracy. It was reported that Mr. Tracy was a
devout Catholic who, in spite of his romance with Ms.
Hepburn, refused to divorce his wife, an arrangement
for which, I am willing to venture, Mrs. Tracy was
handsomely compensated.

The following is an overview of the Medicaid and
estate issues affecting those who are separated but not
divorced. I suspect that there are thousands of people
in New York who may one day suffer detrimental
financial consequences because they have not legally
finalized their divorce and have not adequately ad-
dressed Right of Election and Medicaid eligibility is-
sues.

For purposes of Medicaid eligibility and pursuant
to 18 N.Y.C.R.R. §360-4.3(f), the income and resources
of “legally responsible relatives” are considered in de-
termining the eligibility of the applicant for Medicaid.
18 N.Y.C.R.R. §360-1.4(h) defines the only “legally re-
sponsible relatives” to be:

(a) A spouse for the other spouse;

(b) A parent for a child under the age of twenty-one
(21) years; or

(c) A step-parent for a step-child under the age of
twenty-one (21).

Thus, a spouse that is separated but not divorced
is included as a “legally responsible relative” whose
income and resources are considered for Medicaid eli-
gibility purposes. Although the separated spouse has
the ability to execute a “spousal refusal” pursuant to
§366(3)(a) of the Social Services Law, the “spousal re-
fusal” will not relieve the spouse of the liability for the
medical care paid for by the Medicaid program, and
local department of social services can pursue recovery
against a refusing spouse for the actual expenses paid
to the Medicaid recipient to the extent of the resources
in excess of the Community Spouse’s Resource Allow-
ance ($74,820 to $119,200 on a sliding scale for 2015).!

Medicaid can pursue recovery of assets against a
separated spouse even if the spouse were separated
from and living apart from the applicant prior to the
applicant’s institutionalization, although the separated
spouse’s refusal to divulge income and asset informa-
tion will not affect the applicant’s eligibility. In New
York State, Medicaid’s decision to pursue, or not pur-

sue recovery against separated spouses, just like with
married non-separated couples, often depends on how
aggressive a particular County is in pursuing recovery.

Imagine, however, the surprise and shock separat-
ed spouses may experience when they learn that they
may have financial responsibility for the medical care
of spouses from whom they have been separated. It is
not a situation one should ever allow him or herself to
be placed.

Pursuant to the New York Estates, Powers and
Trust Law (“EPTL”) Section 5-1.1, the surviving spouse
of a New York domiciliary who died on or after Sep-
tember 1, 1992, is entitled to a statutory elective share
equal to the greater of $50,000 or one-third of the net
estate (being the probate estate less certain debts and
expenses) plus one-third of the testamentary substi-
tutes, e.g.: joint accounts, certain trust accounts, retire-
ment benefits, etc. EPTL 5-1.1-A provides a compre-
hensive description of the types of assets considered
to be a “testamentary substitute” for the purposes of
calculating a spouse’s right of election.

It is clear that the right to an elective share may
affect one’s future eligibility for Medicaid, irrespective
of the existence of a waiver of the right of election in a
separation agreement, where one is separated, but not
divorced from, their spouse.

Unless one is divorced at the time of the death of
the first spouse, Medicaid will consider the surviving
spouse to be entitled to an elective share for Medicaid
eligibility purposes. Additionally, if one were to ex-
ecute a Waiver of a Right of Election, it is treated by
Medicaid as a non-exempt transfer of assets which cre-
ates a period of ineligibility for Medicaid. Further, the
period of ineligibility is calculated not from the date
the waiver was executed, but from the date of death of
the spouse.?

For purposes of Medicaid eligibility an “available
asset” includes any income or resources to which an
individual is entitled but, because of any action or in-
action on his or her part, does not receive.’? Thus, for
example, if a surviving spouse is already a Medicaid
recipient, and he or she fails to exercise the Right of
Election, Medicaid can discontinue his or her benefits.
Procedurally, Medicaid must only send the recipient a
notice requesting that the person exercise the Right of
Election.* If the Medicaid recipient fails to do so, Med-
icaid will deem the person to have refused to accept
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an “available asset” and either discontinue or deny
benefits.®

As can be seen from the above, there are some
significant financial issues that those separated, but
not divorced, will encounter. While this author is not
advocating that every separated individual obtain a
divorce, it may be critical for those who have separated
to take the steps necessary to formalize a divorce if
they wish to avoid the potential problems that may
arise with respect to Medicaid eligibility and the Right
of Election.

Endnotes

1. NYSSL366(a).
2 See NYS Department of Health 96 ADM 8 (1996).
3 Id.

4. Id
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RECENT NEw YORK STATE DECISIONS
By Ira M. Bloom and William P. LaPiana

ATTORNEYS

Beneficiaries of Lifetime
Trust Lack Standing to Bring
Malpractice Action

Decedent created a revo-
cable trust with himself and his
spouse as co-trustees. On his
death the trust continued for
the benefit of the spouse with
the spouse as trustee and on
the spouse’s death the trust ter-
minates and the trust property
is distributable to named charities and the decedent’s
daughters by a previous marriage. After the decedent’s
death the decedent’s daughters brought an action al-
leging that the attorney who drafted the trust commit-
ted malpractice by providing that the spouse would be
co-trustee, thus giving the spouse the power to distrib-
ute trust property to herself. Such distributions would
destroy the daughters’ interest in the trust.

Ira M. Bloom

The trial court dismissed the action and the Appel-
late Division affirmed. The daughters lacked privity
with the estate planning attorney and therefore have
no cause of action in their own right, absent fraud or
other malicious acts by the attorney, none of which
are alleged here. In addition, the daughters did not
plead sufficient facts from which damages caused by
the alleged malpractice could be inferred. With regard
to causes of action asserted with respect to the trust,
damages are too speculative because no specific actions
by the spouse are alleged. With regard to causes of ac-
tion alleged on behalf of the decedent’s estate, there
were no facts alleged sufficient to support a claim that
the estate suffered damages. Rhodes v. Honigman, 131
A.D.3d 1151, 16 N.Y.5.3d 324 (2d Dep’t 2015).

MARRIAGE

Civil Union Is Not Equivalent of Marriage for
Determining Marital Property on Divorce

In 2003, while resident in New York, the parties
entered into a civil union in Vermont. In 2004, one of
the parties bought with her own funds and titled in her
own name a home in New York in which the couple
resided. In 2006, the couple married in Canada and
returned to their home in New York where their mar-
riage would not be recognized until the Fourth Depart-
ment’s decision in Department in Martinez v. County
of Monroe, 50 A.D.3d 189, 850 N.Y.S.2d 740 (2008),
approximately two years after the celebration of their

. Canadian marriage. In 2011

£ the spouse who is owner of the

' home began a divorce proceed-
ing in New York seeking equi-
table distribution of the couple’s
marital property. The defendant
then filed an action for divorce
and counterclaimed for dissolu-
tion of the civil union.

The court dissolved the
civil union but held that the
home was not marital property
because the civil union was not a marriage under New
York law and, therefore, property acquired while the
parties were partners in a civil union but not married
could not be marital property for purposes of equitable
distribution on divorce. The court does imply, how-
ever, that property acquired after the 2006 Canadian
marriage is marital property for purposes of equitable
distribution without discussing the consequences, if
any, of New York’s lack of recognition of same-sex
marriages valid where celebrated until 2008. O"Reilly-
Morshead v. O’Reilly-Morshead, 50 Misc. 3d. 402, 19
N.Y.5.3d 689 (Sup. Ct., Monroe Co. 2015).

William P. LaPiana

NON-PROBATE PROPERTY

Letter of Instruction Is Not Sufficient to Create a
Transfer on Death Security Registration

Decedent owned a securities account which the
brokerage firm turned over to the executors of dece-
dent’s will. Decedent’s daughter objected to admission
of the will to probate but did not prevail. Afterwards,
daughter brought a breach of contract action in Su-
preme Court against the brokerage firm claiming that a
notarized letter sent by decedent to the firm requesting
that the account be made transferrable to the daughter
in the event of decedent’s death or disability was suf-
ficient under New York’s version of the Transfer on
Death Securities Registration Act (EPTL 13-4.1 et seq.)
to make daughter beneficiary of the account. The Su-
preme Court dismissed the action on the grounds that
comity required that the court accept the decision of
the Surrogate in admitting the will to probate.

The Appellate Division affirmed, holding that al-
though the action was not barred by collateral estoppel
or res judicata, the letter could not be a legally bind-
ing beneficiary designation under the statute; it was
at most a unilateral request to the brokerage firm to
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register the account in beneficiary form on which the
firm never acted, and because there is no independent
common-law or contractual right “to compel distribu-
tion of the securities outside of probate,” the judgment
is affirmed. Justice Tom concurred on the ground that
comity did prevent the Supreme Court from hearing
the case. Arroyo-Graulau v. Merrill Lynch Pierce, Fenner &
Smith, 135 A.D.3d 1, 19 N.Y.5.3d 212 (1st Dep’t 2015).

RENUNCIATION

Valid Renunciation Avoids Possible Claim by Office
of Victim Services

The sole beneficiary of decedent’s will was her son
who at the time of her death was incarcerated after be-
ing convicted of murder. Son filed a waiver and consent
in the probate proceeding and then filed a renunciation
under EPTL 2-1.11 of all but $7,500 of the decedent’s
estate. The court returned the renunciation to the son
because it was neither accompanied by the required af-
fidavit stating that no consideration had been received
nor by the required notice of renunciation which must
be served on the executor and the person who will take
as the result of the renunciation (in this case, one and
the same person). Two months later, the Surrogate’s
Court received a copy of an order to show cause issued
by the Supreme Court in another county in a proceed-
ing begun by the Office of Victim Services (“OVS”) ac-
companied by a temporary restraining order directed
to the son, the executor and the executor’s attorney
forbidding transfer of any portion of the estate. One
month later the Surrogate’s Court received a second
renunciation executed by the son renouncing all of his
interest in his mother’s estate and accompanied by the
required affidavit and notice, all dated less than two
weeks after the date of the order to show cause.

After appearances by the father of the murder
victim and OVS, the Surrogate heard the son’s motion
that his first renunciation be accepted for filing nunc
pro tunc. The Surrogate decided that because the stat-
ute does not require simultaneous filing of the proof
of service of the notice of renunciation and since any
problems were cured before the running of the nine-
month period after the decedent’s death during which
a renunciation must be made, the requirements of EPTL
2-1.11 were met before the filing of the Supreme Court
action. That renunciation is valid as against creditors;
there is no exception for claims by OVS and, in any
event, there is no claim filed against the son let alone
a judgment making anyone a creditor. In addition, the
court rejected the argument that the son had a prop-
erty interest at the time of decedent’s death that could
be subject to restraint and attachment which would
prevent the court from accepting for filing the second

renunciation of the son’s entire interest in the estate.
Because the son never accepted the disposition under
decedent’s will, the renunciation is valid and results in
him having no interest whatsoever and cannot be a vio-
lation of the restraining order. In re Grochocki, 49 Misc.
3d 721, 16 N.Y.5.3d 689 (Sur. Ct., Broome Co. 2015).

TRUSTS

Trust Terms Giving Trust Property to Creator’s
Named Son and Daughter “Per Stirpes” Created
Vested Remainder in Son Who Predeceased Creator

Decedent created a lifetime trust and executed
and conveyed real property she owned outright to the
trustee by a valid deed. On her death the trust property
was to be distributed outright to her children Nancy
and Tom “in equal shares, per stirpes.” Tom prede-
ceased decedent, intestate, without issue, leaving dece-
dent as his sole distributee. Decedent’s will disposed of
her residuary estate in equal shares to her three grand-
children who are children of Nancy.

Nancy and the executor of decedent’s will disputed
the ownership of the real property held in trust. Nancy
maintained that the gift to Tom in the trust failed when
he died before decedent without issue, and that under
EPTL 3-3.3 and 3-3.4, his share of the trust property
passed to her as the sole surviving residuary beneficia-
ry. The executor maintained that real property passed
by operation of law to the trust beneficiaries when title
passed to the trustee.

The Surrogate held that decedent’s estate and
Nancy were tenants in common in the real property.
The trust terms created in Nancy and Tom vested re-
mainders subject to divestment. The disposition of the
remainder to persons identified by name without any
indication that those persons must survive the creator
to come into possession of trust property creates a vest-
ed remainder, and the addition of “per stirpes” means
that if a named child does not survive the testator, his
or her share of the trust property passes to his or her
issue in a per stirpital distribution. Since Tom had no
issue, he was not divested at his death; his interest
in the trust remainder passed to decedent as his sole
distributee, and through her will to Nancy’s children.
EPTL 2-1.15, the provision that makes the abolition of
the “no-residue-of-a-residue rule” in EPTL 3-3.4 ap-
plicable to trusts, does not apply to a vested remainder
and is irrelevant. As sole surviving trustee, however,
Nancy has full authority to sell the real property held
in trust because Tom’s remainder interest is in the trust
property as a whole, not in any specific property held
in trust. In re Wilder, 49 Misc. 3d 1044, 16 N.Y.S.3d 378
(Sur. Ct., Nassau Co. 2015).
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WILLS

In Terrorem Clause Does Not Apply to Contest Over
Whether Specifically Disposed Property Is Probate
Property

Decedent’s will included an in terrorem clause re-
voking the interest under the will of any beneficiary
who opposed probate of the will or who in any way
acted “to impair, invalidate or set aside” the will or any
provision of the will. The will included a specific dis-
position of certain businesses to decedent’s daughter
and brother if, at the time of the decedent’s death, he
“own[ed] and operate[d]” the businesses. After dece-
dent’s death, several issues related to the decedent’s
estate became subjects of litigation including his sur-
viving spouse’s claim that she owned the businesses
disposed of in the will.

After the Surrogate determined that the businesses
were assets of the estate and that the surviving spouse
had violated the in terrorem clause, the surviving
spouse appealed and the Appellate Division reversed
the Surrogate’s decrees. The court found that the sur-

viving spouse had raised triable issues of fact on the
question of whether the businesses were part of the
estate. Because there are issues of fact regarding own-
ership of the businesses, the question of whether or not
the surviving spouse violated the in terrorem clause by
raising those issues cannot be determined until those
issues are settled. If the surviving spouse is the owner
of the businesses, the will does not dispose of them
and her actions cannot be said to “impair, invalidate
or set aside” a provision of the will. In re Peters, 132
A.D.3d 1250, 17 N.Y.S.3d 805 (4th Dep’t 2015).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Associate Dean for Academic
Affairs and Rita and Joseph Solomon Professor of
Wills, Trusts and Estates, New York Law School.
Professors Bloom and LaPiana are the co-authors of
Bloom and LaPiana, DRAFTING NEW YORK WILLS
AND RELATED DOCUMENTS (4th ed. Lexis Nexis).
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Case Notes—

New York State Surrogate’s and
Supreme Court Decisions

By llene Sherwyn Cooper

)

Common Law Spouse

In a contested accounting proceeding, objections
were filed to the proposed distribution of the estate by
the decedent’s alleged common law spouse, who had
also previously asserted her elective share. A hearing
on the issue was held, at which the objectant testified
that she had met the decedent in 1965. A year later,
they moved to South Carolina, where they resided
for 2% years, and then, for a short time thereafter,
they moved to North Carolina. Ultimately, the couple
moved to Buffalo in 1974, where they resided together
until the decedent’s death in 2012. In all the years she
and the decedent were together, the objectant had met
only one member of his family, his mother, with whom
he had an ongoing bitter relationship. The couple had
also met several members of the objectant’s family;
however, most of them were deceased at the time of
the hearing. Although the objectant claimed that when
she and the decedent visited and stayed in a hotel or
motel in South Carolina, the receipts were addressed
solely in her name, and listed one occupant. Further,
the couple filed separate tax returns, maintained
separate bank accounts, and each paid one-half of the
household expenses. A $3,000 death benefit owned by
the decedent listed the objectant as a beneficiary, but
described her as “companion.” No witnesses, other
than the objectant, testified at the hearing.

The court opined that New York will recognize a
common law marriage validly contracted in a sister
state. A common law marriage will be recognized
by the State of South Carolina if two parties have ex-
pressed a present intent to enter into a marriage con-
tract. While the intent to be married can be inferred
from the circumstances, the court noted that South
Carolina does not impose a marriage upon a couple
merely because they intend to be together forever.
Proof of common law marriage in South Carolina must
be by clear and convincing evidence.

Based on the foregoing, the court found that there
was no evidence of the parties” intention to be married
in South Carolina. Indeed, the court noted that even
the objectant was equivocal as to whether she and the
decedent were husband and wife. Accordingly, upon
the proof presented, the court found that the objectant
had not met her burden of proving her status as the de-
cedent’s common law spouse. As such, the court held

that her right of election could not be recognized, and
dismissed her objections to the accounting.

In re Reeves, N.Y.L.]., Apr. 14, 2015, p. 34 (Sur. Ct., Erie
Co.).

Due Execution

In In re Keene, the court denied probate to the will,
finding that the petitioner had failed to satisfy the pub-
lication requirement, or establish that the testator had
affixed her signature to the instrument in the presence
of at least two attesting witnesses or acknowledged her
signature to them. The testimony at trial revealed that
the execution was not attorney-supervised. Further,
it appeared that the subscribing witnesses signed the
instrument offered for probate prior to the testator, be-
cause they could not wait for the testator to arrive. Al-
though there was a notary public present, who testified
that the statutory requirements were complied with,
he had no specific recollection of whether the decedent
said anything to him, or to anybody, on that day. Based
on this testimony and the evidence adduced, the court
held that there was insufficient proof that decedent de-
clared or published the instrument as her last will and
testament. Specifically, the court found that there was
no evidence that there was some meeting of the minds
between the testator and an attesting witness that the
instrument to be signed was testamentary in charac-
ter. Additionally, the court found that the testator had
failed to sign the instrument in the presence of the wit-
nesses, concluding that the testimony of the notary was
not credible on this issue.

In re Keene, N.Y.L.J., Apr. 30, 2015, p. 33, col. 1 (Sur. Ct.,
Queens Co.).

Estoppel

Before the Surrogate’s Court, Suffolk County, in In
re Lowe, was an accounting by JP Morgan Chase Bank
as executor and trustee of the trusts created under
the decedent’s will. Although objections to the ac-
count were initially filed by the decedent’s spouse, his
daughter, and his two grandchildren, after many years
of litigation all the objectants, except the decedent’s
daughter, settled with the fiduciary.
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The decedent died on February 23, 1986, and his
will was admitted to probate on April 4, 1986. Ancil-
lary probate was granted in California on the same
date the will was admitted to probate in New York,
and ancillary letters testamentary issued to the cor-
porate fiduciary on June 6, 1986. The assets of the
decedent’s estate included a valuable parcel of real
property located in California that was the subject of a
long-term lease agreement, which expired on July 23,
2014.

Pursuant to the pertinent provisions of his will, the
decedent created several trusts for the benefit of his
wife, daughter and grandchildren. Significantly, the
trust created for the benefit of the decedent’s daughter
provided for principal distributions to her in five equal
installments at stated ages, commencing on December
27,1989, and concluding on December 27, 2009.

The thrust of the objections asserted by the daugh-
ter were addressed to the fiduciary’s failure to sell the
real property located in California, which constituted
a portion of the principal of the testamentary trust cre-
ated for her benefit, as well as legal fees and commis-
sions. More particularly, the objectant claimed that the
fiduciary’s retention of the realty constituted a breach
of fiduciary duty, that the payments to the fiduciary’s
counsel were unreasonable, and that commissions or
payments to the fiduciary relating to the rents or man-
agement of the subject property were excessive.

The fiduciary moved for summary judgment
dismissing the objections, and any related claims for
damages or surcharges, and the objectant opposed and
cross-moved for summary relief in her favor.

With regard to the principal issue involving the
California realty, the record revealed that offers had
been made by a corporate purchaser to purchase the
property as early as 2005, for a gross selling price of
$41,330,000. Additional offers by the same purchaser
were thereafter made, with the highest offer being
$43,750,000. After the national decrease in value in
the real estate market, a final offer by the purchaser,
in January 2009, was to purchase the property for
$34,000,000.

NYSBA
WEBCAST

Despite the foregoing, none of the offers resulted
in a sale of the property. Indeed, the court noted that
although the fiduciary recommended to the benefi-
ciaries that the property be sold, and although the
decedent’s spouse agreed to the sale, the decedent’s
daughter vigorously opposed any sale, and even
threatened to bring a suit to enjoin any effort to bring
a sale to fruition. The daughter’s deposition testimony
confirmed that she objected to any sale of the property
and wanted to keep it in the family in order to pre-
serve her father’s legacy. The court found that since the
daughter’s individual interest in the property vested
upon her attaining each of the ages set forth in the tes-
tamentary trust for a distribution of principal, she had
the power, as a co-owner, to prevent its sale, and the
fiduciary, under California law, lacked the authority to
bind any of its co-tenants to a contract of sale.

Accordingly, based upon the foregoing, the court
held, as a matter of equity, that the decedent’s daugh-
ter could not hold the fiduciary responsible for its in-
ability to sell the California property, when it was her
obstructionist behavior that precluded its sale. The
court therefore determined she was estopped from
contending that the property should have been sold
and granted the fiduciary summary judgment dismiss-
ing her objections on this issue.

On the other hand, the court denied the fiduciary’s
request for summary relief on the issue of legal fees,
finding that the record was insufficient to determine
their reasonableness.

Finally, the court granted summary judgment on
the issue of commissions, concluding that the objectant
had failed to demonstrate any basis for denying com-
missions in their entirety, or for not awarding same in
the amount sought.

In re Lowe, N.Y.L.]., June 16, 2015, p.27, col. 3 (Sur. Ct.,
Suffolk Co.).

Right of Election

In In re Cash, the court addressed the validity of a
right of election. The decedent died on May 29, 2014,
leaving a will dated October 9, 2007, which was writ-

View archived Webcasts at
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ten during her marriage. On the same day the will was
executed, the decedent’s spouse executed a document
entitled “Right of Election—Partial Waiver of Right of
Election,” in which he, inter alia, waived and released
the partial interest that he had, pursuant to the provi-
sions of EPTL 5-1.1(c), to elect against any share of his
wife’s estate, other than the share which he was pro-
vided in her will, dated October 9, 2007.

Article Seventh of the decedent’s will provided her
spouse “with the smallest portion of [her] estate, if any,
required to be given to [him] under applicable law, af-
ter taking into account the aggregate value of any other
property passing to him under the will or otherwise.”
Moreover, notwithstanding the foregoing, the decedent
bequeathed her spouse a 25% interest in her 401(k) ac-
count, and made him the beneficiary of her life insur-
ance policy.

After the decedent’s death, the decedent’s family,
including her spouse, met to read the will, and also
read the document in which he had waived his elective
share. It was undisputed that the decedent’s spouse
admitted, at that time, that he executed the waiver.
Thereafter, the will was admitted to probate, upon the
consent of the decedent’s spouse.

Nevertheless, following the probate of the will, the
decedent’s spouse executed an election to take against
her estate, and the executor thereof instituted the sub-
ject proceeding to determine that the elective share was
waived and the election was invalid. Objections were
filed by the spouse alleging that the waiver was not
executed in the presence of a notary public, and that his
signed consent to probate was invalid on the grounds
that he executed the document while he was in mourn-
ing and was unaware of what he was signing.

The executor moved for summary judgment seek-
ing to dismiss the objections, contending that there was
no issue that the decedent’s spouse signed the waiver,
and moreover, that since a certificate of acknowledg-
ment signed by the notary public accompanied the
waiver, there was a presumption that it was duly ac-
knowledged. Further, the executor maintained that the
decedent’s spouse would be barred, pursuant to the
Dead Man’s Statute, from testifying at any trial of the
matter as to the execution of the waiver, given his self-
interest in the outcome of the proceeding.

In opposition to the motion, the court noted that
the spouse submitted only his counsel’s affirmation,
which did not offer any factual averments or substanti-
ation for the allegations in the objections, together with
a memorandum of law. Further, the court found it par-
ticularly significant that the decedent’s spouse conced-
ed that “he [could not] produce adequate evidence to
rebut the presumption of validity of [the notary’s] ac-
knowledgment to satisfy the Court.” While the spouse

claimed, amongst other things, that he did not under-
stand the waiver at the time it was signed, that he did
not have the opportunity to consult with counsel, and
that the waiver was unconscionable and vague, the
court found these allegations unavailing, as they were
not otherwise pled in his objections to the petition, and
were nothing more than conclusory statements insuf-
ficient to defeat a motion for summary judgment.

The court opined that a valid waiver of a right of
election requires that it be (1) in writing, (2) subscribed
by the maker thereof, and (3) acknowledged or proved
in the manner required by the laws of this state for the
recording of a conveyance of real property. In order for
a conveyance of real property to be recorded, it must be
duly acknowledged by the person executing the same.
Within this context, the court found that the waiver
had been validly executed, observing that at his depo-
sition, the notary public on the document testified that
while he did not remember the details of the execution
of the waiver, the existence of his signature and notary
stamp indicated that the decedent’s spouse signed the
instrument before him, and that he presented govern-
ment identification to establish his identity.

Accordingly, based upon the foregoing, the execu-
tor’s motion for summary judgment determining the
validity of the waiver was granted. Further, the court
granted the executor’s motion for judgment dismissing
the spouse’s objection as to the validity of his consent
to probate, finding that his claims were conclusory and
unsubstantiated, and therefore, insufficient to over-
come the presumption that a party signing a waiver
and consent is presumed to understand what he
signed, or to demonstrate any fraud, misrepresentation
or coercion in the procurement of his signature.

In re Cash, N.Y.L]., July 6, 2015, p. 31, col. 2 (Sur. Ct.,
Kings Co.).

Summary Judgment

In In re Goodman, the court denied the fiduciary’s
motion for summary judgment dismissing certain of
the objections to his accounting with respect to a grant-
or trust. The objections in issue were addressed to the
fiduciary’s alleged failure to identify assets sold and
the proceeds derived from such sales, maintain proper
books and records, utilize the cost basis for assets in
his accounting, and obtain the books and records and
an accounting from his predecessor trustees. The court
found that the fiduciary had failed to provide material
and relevant financial information pertaining to the ad-
ministration of the trust estate covered by his account,
and thus was not entitled to judgment as a matter of
law with regard to the foregoing issues. Specifically, the
court held that whether a fiduciary has maintained ad-
equate records is a question of fact precluding summa-
ry judgment, and that a fiduciary’s failure to maintain
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and produce accurate records will result in all obscuri-
ties, presumptions and doubts being held against him.

On the other hand, the court held that the trustee
exercised sound discretion and acted in good faith
when he invaded trust principal in order to facilitate
the grantor fulfilling his legal obligation to make ali-
mony payments. The court noted that in making these
payments the trustee did not deviate from the terms
of the trust, which authorized an invasion of principal,
in the trustee’s discretion, “for the maintenance of the
Grantor in comfort and good health and for any of his
emergency needs.”

In re Goodman, N.Y.L.J., Aug. 17, 2015, p. 26 (Sur. Ct.,
N.Y. Co.) (Sur. Mella).

Summary Judgment

In In re Wechsler, the preliminary executor of the
estate instituted a turnover proceeding against the
respondent, the decedent’s wife, seeking the recovery
of assets that she had purportedly converted from
the decedent, through the re-titling of assets from the
decedent’s name alone, to ownership jointly with her,
with right of survivorship. The decedent’s wife moved
for summary judgment, and the petitioner opposed
the application, claiming that the decedent lacked the
capacity, at the time of the transactions, to understand
that they were inconsistent with his long-standing tes-
tamentary plan, and that they were the result of undue
influence.

The record revealed that the decedent was in poor
health and suffering, at various times, with lymphoma,
atrial fibrillation, renal and heart disease and depres-
sion. Two weeks before the first of the transfers in is-
sue, he had been hospitalized for renal failure. Once
discharged from the hospital, he was admitted to a
skilled nursing facility, where he remained until the
last of the transactions had been completed. There
was no dispute that the decedent executed all of the
requisite transfer documents, or that the respondent
was involved in each of the transfers, either by drafting
the requisite letters, and/or by bringing the necessary
documents to the decedent for signature, and then ar-
ranging for their processing.

The court found that the respondent had made a
prima facie showing, through medical records, other
documentary evidence, and deposition testimony, that
the decedent had knowingly and voluntarily engaged
in the transactions in issue. However, as to one of the
transfers in issue, the court found the evidence con-
flicting as to the decedent’s capacity, and thus, denied
summary judgment as to this transaction. Notably,
as to the remaining transactions, the court opined
that the petitioner’s submission of an affidavit from a
medical expert, who never personally examined the

decedent or spoke with his attending physicians, was
not enough to create a question of fact, inasmuch as it
failed, at a minimum, to have pointed to evidence of
cognitive impairment in the record at the time of the
subject transactions, and was, generally, the weakest
and most unreliable evidence. Moreover, the court
found the testimony of the petitioner, as well as of his
son and daughter-in-law, to be unpersuasive, as nei-
ther saw the decedent during the relevant time periods
of the transactions.

On the other hand, the court held that there was
sufficient evidence in the record to create an issue of
fact as to whether the transactions were the result of
undue influence. Indeed, the court found that whether
there was a confidential relationship between the de-
cedent and the respondent was itself an issue warrant-
ing the denial of summary judgment. Significantly, the
court observed that while close family ties may negate
any presumption of undue influence, where the record
shows that the family relationship is coupled with
other factors, including the weakened and dependent
state of the donor spouse, the participation of the do-
nee spouse in the subject transactions for her benefit,
and circumstances that raise doubt as to the voluntari-
ness of the transfers, a summary rejection of the claim
of undue influence would be inappropriate.

In re Wechsler, N.Y.L.]., June 31, 2015, p. 21 (Sur. Ct.,
N.Y. Co.) (Surr. Anderson).

Summary Judgment

In In re Larragoity, the court, in the context of a con-
tested accounting proceeding, denied the co-adminis-
trator’s unopposed motion for summary judgment to
remove his co-fiduciary, without prejudice, but, based
on the record, immediately suspended her letters of
co-administration. The decedent died, intestate, sur-
vived by two sons, one of whom post-deceased him,
and two daughters. Letters of administration issued to
the surviving son, and one of the two daughters. In the
proceeding for judicial settlement of his account, the
decedent’s son requested, inter alia, that his co-admin-
istrator be surcharged for failure to fulfill her fiduciary
duties, resulting in increased costs to the estate. Ob-
jections were filed by the co-administrator/daughter
who claimed, inter alia, reimbursement for undetailed
administration expenses, together with full statutory
commissions.

The petitioner moved for summary judgment
dismissing the objections, and revoking her letters of
administration, maintaining that his difficulty with her
since the decedent’s death had impaired the adminis-
tration of the estate. Specifically, the movant claimed
that the respondent and her son continued to reside in
the decedent’s cooperative apartment since his death,
and refused to vacate or sell the premises until certain
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undisclosed demands were met. Moreover, although
the apartment was eventually sold, it appeared that
the respondent had failed to endorse the escrow check
representing the proceeds of sale payable to the estate,
rendering it uncollectible. The respondent also failed
to collect the monies left on deposit in the decedent’s
bank accounts, though representing to the movant that
she would do so. The movant maintained that as a re-
sult of the respondent’s lack of cooperation, neglect and
failure to wind up the estate, as well as her hostility to-
wards him and the other distributee, the estate had in-
curred additional and unnecessary expenses for which
the respondent should be surcharged and removed.
The motion was unopposed.

The court denied the motion for summary judg-
ment removing the respondent, without prejudice to
renewal in a proper proceeding, finding that removal of
a fiduciary cannot be sought by motion. Nevertheless,

the court held that the undisputed contentions with
respect to the respondent’s continued occupancy of the
decedent’s apartment, interference with its sale, failure
to collect the proceeds thereof, as well as the monies

in the decedent’s bank accounts, and refusal to com-
municate with the movant, sufficiently demonstrated
a lack of understanding and impediment to the proper
administration of the estate warranting her immedi-
ate suspension. The requested surcharge and denial of
commissions was denied, without prejudice, and the
respondent’s objections to the movant’s account were
dismissed.

In re Larragoity, N.Y.L.]., June 4, 2015, p. 22, col. 3 (Sur.
Ct., Bronx Co.).

Ilene S. Cooper, Farrell Fritz, P.C., Uniondale,
New York.
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Florida Update

By David Pratt and Jonathan A. Galler

DECISIONS OF INTEREST

Presumption of Dependent
Relative Revocation

Virginia Murphy died at
the age of 107, having executed
numerous wills prepared by
her longtime attorney. Her fi-
nal will left the bulk of her $12
million estate to her attorney
and his legal assistant. Mrs.
Murphy’s second cousin, who
had been named in prior wills,
challenged that final will, alleging that it was the prod-
uct of undue influence. After much litigation, including
a trip to the appellate court and back, the probate court
voided only the residuary devises of the final will. As a
result, the will’s revocation clause, revoking all of Mrs.
Murphy’s prior wills, remained valid, so that the bulk
of her estate passed through intestacy. The appellate
court reversed because the probate court failed to ap-
ply the presumption of dependent relative revocation.
That doctrine provides that where, as here, a new will
revokes a former will, and the new will later appears
to be invalid, the old will may be re-established on
the ground that the revocation was dependent upon
the validity of the new one because the testator likely
preferred the old will to intestacy, which the law ab-
hors. The appellate court held that the presumption
of dependent relative revocation applies when the
provisions of the new invalid will are sufficiently simi-
lar to the former will. The court further held that this
requires only a showing of broad or general similarity
and that extrinsic evidence may be considered in mak-
ing this determination.

In re Estate of Murphy, 2015 WL 6777216 (Fla. 2d DCA
Now. 6, 2015).

David Pratt

Appointment of a Curator

The decedent died leaving a will appointing his
grandson as the personal representative of his estate.
The grandson petitioned for administration and was
appointed as the personal representative. The dece-
dent’s son, however, petitioned for revocation, claim-
ing that the decedent was not domiciled in Florida, and
that the probated will was invalid because the dece-
dent lacked testamentary capacity and the will was the
product of undue influence. The decedent’s son also
petitioned to remove the personal representative and
to appoint a curator. Without an evidentiary hearing,
and without temporarily or permanently removing the
personal representative, the probate court appointed a
curator. The appellate court reversed, holding that it is
improper to have a curator and a personal representa-

tive simultaneously acting on
behalf of the estate. A curator
is statutorily defined as a per-
son appointed by the court to
take charge of the estate until
letters of administration are
issued, and a curator is most
often appointed when there

is a delay in the appointment
of a personal representative.
The appellate court held that
an untenable situation was
created when the curator was
appointed to perform all of the functions of a personal
representative while a personal representative was still
in place.

Gordin v. Estate of Maisel, 2015 WL 7566353 (Fla. 4th
DCA Nov. 25, 2015).

Jonathan A. Galler

Undue Influence Invalidates Pay-On-Death Accounts

The decedent had over $300,000 in an account that,
under her testamentary instruments, was set aside for
a church upon her death. However, a few days before
her death, she executed a pay-on-death (POD) form,
pursuant to which the assets would instead be dis-
bursed to the decedent’s paid caregiver (who was also
appointed as the decedent’s personal representative)
and the caregiver’s son, daughter and daughter-in-law.
The probate court subsequently held that the POD des-
ignation was procured through undue influence and
was thus invalid. The probate court also removed the
personal representative and ordered her to refund the
disbursed funds. The appellate court affirmed, reject-
ing the personal representative’s contention that a POD
designation may not be invalidated for undue influ-
ence. The court held that even though a POD account
is governed by Florida’s banking statutes, it functions
as a will substitute. Accordingly, Florida’s public policy
against the abuse of fiduciary relationships, which
applies to contracts, lifetime transfers, and testamen-
tary transfers, is also properly applied to determine
whether a POD designation has been obtained through
undue influence.

Keul v. Hodges Blvd. Presbyterian Church, 2015 WL
7444212 (Fla. 1st DCA 2015).

Conjectural Creditor Versus Ascertainable Creditor

The question in this case was whether the appel-
lant was a reasonably ascertainable creditor of the es-
tate. The appellant filed her statement of claim after the
expiration of the deadline that is applicable to creditors
who are not reasonably ascertainable. That limitations
period is triggered by publication of the notice to credi-
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tors. The appellant argued that her statement of claim
should be deemed timely, or that she should be granted
an extension of time, because she was a reasonably as-
certainable creditor who should have been, but never
was, personally served with a copy of the notice to
creditors. The appellant argued that she was the victim
of a misdemeanor battery at the hands of the decedent,
for which the decedent was criminally charged, and
that the appellant thus had a reasonably ascertainable
potential civil claim against the decedent’s estate. The
probate and appellate courts, however, both found that
the appellant was not a known or reasonably ascertain-
able creditor because the appellant’s claim was merely
conjectural and because no further diligence on the part
of the personal representative would have revealed the
existence of the appellant’s claim. Appellant’s state-
ment of claim, therefore, was untimely and barred.

Soriano v. Estate of Manes, 2015 WL 5965203 (Fla. 3d
DCA Oct. 14, 2015).

Creditors’ Claims Period

The Florida Supreme Court has resolved a conflict
among the appellate courts concerning the timeliness
of claims filed by a reasonably ascertainable credi-
tor who was not personally served with a copy of the
notice to creditors. Siding with the minority appellate
court view (and with the official position of the Real
Property, Probate and Trust Law Section of the Florida
Bar), the Florida Supreme Court held that the deadline
for the filing of a claim by a reasonably ascertainable
creditor does not begin to run until personal service of
a copy of the notice to creditors is effectuated. Accord-
ingly, a reasonably ascertainable creditor who was not
personally served does not need to file a motion for ex-
tension of time to file a claim after the expiration of the
deadline applicable to non-ascertainable creditors. So
long as the claim is filed prior to the expiration of the
two-year non-claims period, which is the outside time
limit for all claims, a reasonably ascertainable creditor’s
claim will be deemed timely. The question of whether
the creditor is reasonably ascertainable, however, is
an issue of fact for the probate court to determine, as
discussed in the above-summarized case of Soriano v.
Estate of Manes.

Jones v. Golden, 176 So. 3d 242 (Fla. 2015).

Notarial and Nuncupative Wills

Five years before her death, the decedent executed
a will in New York that complied with the formali-
ties required for execution under both New York and
Florida law. A few months later, she executed a second
will in Argentina, where she was a citizen at the time.
Upon her death in Florida, the beneficiaries of the New
York will filed a petition to probate the New York will,
and the beneficiaries of the Argentine will filed a com-
peting petition to probate the Argentine will. The pro-

bate court held that the Argentine will complied with
Florida law and had revoked the New York will. The
appellate court reversed, holding that the Argentine
will did not comply with Florida law because it was a
nuncupative will. Florida law relaxes some of its strict
formalities for the will of nonresidents; however, two
types of wills are never recognized by Florida law—ho-
lographic and nuncupative wills. A nuncupative will

is made by the verbal declaration of the testator, usu-
ally dependent merely on witness testimony for proof.
The appellate court held that the Argentine will was a
nuncupative will because it was orally declared by the
testator to a notary in the presence of witnesses, and
although the notary typed it up, neither the testator nor
the witnesses signed it. The appellate court acknowl-
edged that Florida does recognize foreign notarial wills
(a will dictated to and written down by a notary), but

it held that the prohibition on nuncupative wills bars
notarial wills that are unsigned by the testator.

Malleiro v. Mori, 2015 WL 5714701 (Fla. 3d DCA Sept.
30, 2015).

David Pratt is the Chair of Proskauer’s Private
Client Services Department and the Managing Part-
ner of the Boca Raton office. His practice is dedicated
exclusively to the areas of estate planning, trusts, and
fiduciary litigation, as well as estate, gift and gener-
ation-skipping transfer taxation, and fiduciary and
individual income taxation.

Jonathan A. Galler is a senior counsel in the firm's
Probate Litigation Group, representing corporate fi-
duciaries, individual fiduciaries and beneficiaries in
high-stakes trust and estate disputes. The authors are
members of the firm’s Fiduciary Litigation group and
are admitted to practice in Florida and New York.

(I to r) Kathleen (Kathy) Doyle, Chairman and CEO of
Doyle; Joanne Porrino Mournet, Executive Vice President
of Doyle, and Magdalen (Meg) Gaynor, Chair of the
NYSBA Trusts and Estates Law Section at the 2016

Trusts and Estates Law Section Annual Meeting Cocktail
Reception, sponsored by Doyle New York.
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Section Committees and Chairs

The Trusts and Estates Law Section encourages members to participate in its programs and to contact the
Section Officers or Committee Chairs for information.

Charitable Planning

Lisa Newfield

Murtha Cullina LLP

One Century Tower

265 Church Street 9th Floor
New Haven, CT 06510
Lnewfield@murthalaw.com

Susan Miller King

Miller King LLC

599 Gatehouse Road

Tully, NY 13159
susan.king@millerking.com

Continuing Legal Education

Sylvia E. Di Pietro

Law Office of Sylvia E. Di Pietro, Esq., LLC
55 West 14th Street, Suite 4H

New York, NY 10011-7400
femalelitigator@yahoo.com

Diversity

Anta Cisse-Green

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

New York, NY 10036

antac3@aol.com

Elderly and Disabled

Ellyn S. Kravitz

Abrams, Fensterman, Fensterman,
Eisman, Formato, Ferrara & Wolf, LLP
630 Third Avenue, 5th Floor

New York, NY 10017
ekravitz@abramslaw.com

Estate and Trust Administration
Michael S. Schwartz

Curtis Mallet-Prevost Colt & Mosle LLP
101 Park Avenue

New York, NY 10178
michael.schwartz@curtis.com

Estate Litigation

John G. Farinacci

Ruskin Moscou Faltischek PC
1425 RXR Plaza

East Tower 15th Floor
Uniondale, NY 11556
jfarinacci@rmfpc.com

Estate Planning

Laurence Keiser

Stern Keiser & Panken LLP

1025 Westchester Avenue, Suite 305
White Plains, NY 10604
lkeiser@skpllp.com

International Estate Planning
Nathan W.G. Berti

Hodgson Russ LLP

The Guaranty Bldg.

140 Pearl Street Suite 100
Buffalo, NY 14202
nberti@hodgsonruss.com

Law Students and New Members
Alexandra Blair Copell

Katten Muchin Rosenman LLP
575 Madison Ave, Floor 20

New York, NY 10022-2511
ali.copell@gmail.com

Hyun Jung Kim

Norton Rose Fulbright

666 Fifth Avenue

New York, NY 10103-3198

christina. kim@nortonrosefulbright.com

Legislation and Governmental
Relations

Jennifer F. Hillman

Ruskin Moscou Faltischek, P.C.
1425 RXR Plaza

East Tower, 15th Floor
Uniondale, NY 11556
jhillman@rmfpc.com

Robert Matthew Harper
Farrell Fritz, P.C.

1320 RXR Plaza
Uniondale, NY 11556
rharper@farrellfritz.com

Life Insurance and Employee Benefits
Albert Feuer

Law Offices of Albert Feuer

110-45 71st Road, Suite 7M

Forest Hills, NY 11375-4962
afeuer@aya.yale.edu

Membership and Relations
with Local Bars

Megan Michelle Knurr

Citi Private Bank

153 East 53rd Street - 23rd Floor
New York, NY 10022
megan.knurr@citi.com

Newsletter and Publications
Jaclene D’Agostino

Farrell Fritz, P.C.

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

New York Uniform Trust Code
William P. LaPiana

New York Law School

185 West Broadway

New York, NY 10013-2921
william.lapiana@nyls.edu

Ira M. Bloom

Albany Law School

80 New Scotland Avenue
Albany, NY 12208
ibloo@albanylaw.edu

Practice and Ethics

Peter K. Kelly

Ruskin Moscou & Faltischek PC
East Tower, 15th Floor

1425 Rexcorp Plaza

Uniondale, NY 11556-1425
pkelly@rmfpc.com

Surrogate’s Court

Cora A. Alsante

Hancock Estabrook, LLP
1500 AXA Tower I

100 Madison Street
Syracuse, NY 13202
calsante@hancocklaw.com

Taxation

Sharon L. Klein

Wilmington Trust

350 Park Avenue, 9th Floor
New York, NY 10022
sklein@wilmingtontrust.com

Technology in Practice

Parth Chowlera

Greenfield Stein & Senior, LLP

600 Third Avenue, 11th Floor, 5th Floor
New York, NY 10016
PChowlera@gss-law.com
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Executive Committee District Representatives

First District

Tan William MacLean
MacLean Law Firm, P.C.

60 East 42nd Street, 40th Floor
New York, NY 10165
ianwmaclean@mlfpc.com

Second District

William A. Cahill, Jr.
Anderson & Cahill LLP

255 Flatbush Avenue
Brooklyn, NY 11217-2444
wacahill@andersoncahill.com

Third District

Deborah S. Kearns

Albany County Surrogate’s Court
Albany County Courthouse

16 Eagle Street

Albany, NY 12207
dkearns@nycourts.gov

Fourth District

Tara Anne Pleat
Wilcenski & Pleat PLLC
5 Emma Lane

Clifton Park, NY 12065
TPleat@WPLawNY.com

Fifth District

Mary C. King,

Hancock Estabrook, LLP
1500 AXA Tower I

100 Madison Street
Syracuse, NY 13202
mking@hancocklaw.com

Sixth District

Albert B. Kukol

Levene Gouldin & Thompson, LLP
P.O. Box F-1706

Binghamton, NY 13902-0106
akukos@Ilgtlegal.com

Seventh District

Nancy E. Klotz

Tompkins Financial Advisors
179 Sully’s Trail, Suite 200
Pittsford, NY 14534-3346
nklotz@tompkinsfinancial.com

Eighth District

Victoria L. D’Angelo

Barclay Damon LLP

9276 Main Street, Suite 3B
Clarence, NY 14031-1913
vdangelo@barclaydamon.com

Ninth District

Kevin H. Cohen

Law Offices of Kevin H. Cohen, P.C.
30 Glenn Street, 2nd Floor

White Plains, NY 10603
kcohen@estatelawny.com

Tenth District

Eric W. Penzer

Farrell Fritz P.C.

1320 RXR Plaza
Uniondale, NY 11556
epenzer@farrellfritz.com

Eleventh District

David N. Adler

125-10 Queens Blvd., Suite 12
Kew Gardens, NY 11415-1519
dnalaw@live.com

Twelfth District

Hon. Lee L. Holzman

Amy Holzman, Pllc

132 Larchmont Avenue, Suite 14
Larchmont, NY 10538-2843
11h2228@aol.com

Thirteenth District

Irini Nagy Bekhit

Richmond County Surrogate’s Court
18 Richmond Terrace

Staten Island, NY 10301
ibekhit@courts.state.ny.us

NEW YORK STATE BAR ASSOCIATION

NYSBA provides a forum to share ideas
with attorneys in my area of practice, and
to learn from them. NYSBA also allows me
to meet attorneys outside of my practice,
who turn to me for assistance with their
clients from time to time."

Glenn G. Fox, Esq.
NYSBA Member Since 1991
New York, NY

Large Firm

No Matter Your Career Stage, NYSBA is Here for You.

Renew today for 2016 | www.nysba.org/renew
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Publication of Articles

The Newsletter welcomes the submission of
articles of timely interest to members of the Section.
Submissions may be e-mailed to Jaclene D’ Agostino
(jdagostino@farrellfritz.com) in Microsoft Word or
WordPerfect. Please include biographical information.

Unless stated to the contrary, all published
articles represent the viewpoint of the author and
should not be regarded as representing the views of
the Editor or the Trusts and Estates Law Section, or
as constituting substantive approval of the articles’
contents.

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabili-
ties. NYSBA is committed to complying with all applicable
laws that prohibit discrimination against individuals on

the basis of disability in the full and equal enjoyment of its
goods, services, programs, activities, facilities, privileges,
advantages, or accommodations. To request auxiliary aids
or services or if you have any questions regarding accessibil-
ity, please contact the Bar Center at (518) 463-3200.

This Newsletter is distributed to members of the New
York State Bar Association’s Trusts and Estates Law
Section without charge.

We reserve the right to reject any advertisement.
The New York State Bar Association is not responsible for
typographical or other errors in advertisements.
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