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House of Delegates. Our Section is excited to be able 
to further advance what we believe to be important 
changes to the Power of Attorney law in the legislature, 
and look forward to seeing much needed reform. 

Our Section also took some steps to enable us to 
respond quickly to legislative and policy issues. The 
newly formed Section Cabinet, comprised of the Of-
fi cers of the Section, the thirteen District Delegates from 
the judicial districts within the state, and our three 
Members-at-Large, were called into action to allow our 
Section to comment on regulations promulgated by the 
Department of Health. This Cabinet, created for the 
purpose of addressing regulatory and statutory issues 
that arise between Executive Committee meetings, en-
abled our Section to ensure its voice was heard before 
the period for public comment closed. 

Similarly, our Section’s voice was extended when 
we commented on proposed legislation to amend 
Article 81 of the Mental Hygiene Law. A bill had been 
introduced to preclude health care facilities from 
commencing an Article 81 proceeding for a patient or 
resident, and our Section responded with thoughtful 
comments and suggestions.

We also face additional legislative issues, some of 
which I hope, by the time you are reading this mes-
sage, have been resolved favorably. This year, Governor 
Cuomo’s budget yet again included a provision that 
would eliminate spousal refusal for community based 
Medicaid. While mandated under federal law to be 
available for chronic care Medicaid applicants, spou-
sal refusal has been an optional addition in New York 
for married, community-based Medicaid applicants 
and their spouses, and for the twenty-sixth time, the 
proposed budget has included eliminating this benefi t. 
This year’s proposed budget also included reduction 
in the Community Spouse Resource Allowance from 
New York’s fl oor of $74,820 to the federal minimum of 
$23,448, and also included a requirement that appli-
cants for Managed Long Term Care be assessed to need 
nursing home level of care before being accepted into 
MLTC. Other ancillary issues were also included and, 
along with NYSBA’s Government Relations Depart-
ment and our lobbyists at Greenberg Traurig, our 
Legislative Committee, Offi cers, and a team of Section 
members worked diligently to address, educate and 
lobby on the impact that these proposals would have 
on our clients.

Our Annual Meeting is the annual meeting of 
Section members, and this year, on January 26, 2016, 
our Nominating Committee, chaired by Immediate 
Past Chair Richard A. Weinblatt, Esq., put forth a 
slate of Executive Committee appointments including 

As you make your way 
through the pages of this 
volume of the Journal, I 
thank you for your loyalty 
and dedication to our Sec-
tion. As you read the anec-
dotes and recollections of 
our former Section Chairs, I 
invite you to think forward 
to the next 25 years of our 
Section. Envision what a 
Journal edition in 2041 might 
read like. Wh ere will we be? 
What will our Section have pioneered in the next 25 
years? What role will you play in it? 

Since our last Journal, our Section has continued 
to advance its mission—to provide services and op-
portunities for involvement on issues relating to Elder 
Law and Special Needs Law for members of the New 
York State Bar Association. We have held our success-
ful Annual Meeting in New York City in late January in 
conjunction with the Association’s Annual Meeting; we 
planned a wonderful UnProgram in Poughkeepsie in 
mid-April. We survived another state budget cycle, and 
we were successful in advancing some of the Section’s 
legislative priorities.

One legislative priority worth highlighting is 
proposed revisions to the Power of Attorney law. 
Our Section had put forth a proposal for substantive 
amendments to the General Obligations Law provi-
sions pertaining to Powers of Attorneys, including 
simplifying the form and eliminating the gifts rider, 
changing the standard from “exact wording” to “sub-
stantial compliance,” and creating penalties for failure 
by a third party to honor a properly executed power of 
attorney. Our colleagues in the Trusts and Estates Law 
Section put forth a different proposal dealing only with 
technical corrections. Wisely, then-President Glen Lau 
Kee convened a workgroup comprised of representa-
tives of numerous NYSBA Sections, and led by Ellen 
Makofsky. The workgroup presented to the NYSBA 
Executive Committee a proposal incorporating both 
the substantive amendments and the technical correc-
tions, and such proposal was unanimously approved. 
It then found its way in front of the NYSBA House of 
Delegates on Friday, January 30, 2016, and was unani-
mously approved as well. This affi rmative legislative 
proposal was given the “green light” for the state bar 
to advance to lobbying to get the legislation introduced 
and passed. Richard Weinblatt and David Goldfarb 
represented our Section on the workgroup, and David 
participated with Ellen Makofsky in the presentation 
of the proposal to the Executive Committee and the 

Message from the Chair
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Other committees remain active and engaged, 
and—for the last time, I get to plead with you—if you 
aren’t a current member of a committee, please get 
involved!

And so, we return to the question posed earlier: 
what role will you play in the next 25 years of our Sec-
tion? Statistics show that our Section’s membership is 
aging—almost 58% of our Section members reporting 
their ages are over the age of 55. Of those reporting, 
over 68% of our members have been admitted to the 
Bar over 20 years. I hope all these members are able to 
enjoy early retirement, spend time with their families, 
travel the world, donate their knowledge and skills to 
volunteer efforts, and simply reap the rewards of their 
hard work. But to do so, we need our younger mem-
bers to step up. We need to encourage participation in 
the Section, participation in the area of Elder Law, and 
the cultivation of new leaders in our Section. As you 
have enjoyed the musings of our Past Chairs, I encour-
age you to look forward to writing your own refl ection 
someday, and would encourage you to see yourself as 
a future Past Chair. (And if this intrigues you, give me 
a call—I get to Chair the Nominating Committee next 
year, and look forward to adding some new names to 
the slate!)

In closing, as my tenure as Chair of the Section 
ends on May 31, 2016, I am grateful and honored to 
have served. I enjoyed being contacted by Section 
members with questions and ideas. I enjoyed collabo-
rating with other Sections and with other committees. 
I enjoyed representing our Section at NYSBA and in 
the community. I thank all the members of the Execu-
tive Committee, the amazing staff at NYSBA, and 
each Section member who contributed to my amazing 
year as Chair. I look forward to continuing to advance 
our Section, to my continued growth in my practice 
of Elder Law and Special Needs Planning, and I look 
forward to watching what the next 25 years bring for 
our Section.

JulieAnn Calareso

Matthew Nolfo, Esq., as incoming Treasurer. Three 
Members-at-Large were also appointed: Lisa K. Fried-
man, Esq. was appointed for a one-year term; Jeffrey 
G. Abrandt, Esq., was appointed for a two-year term; 
and Beth Polner Abrahams, Esq. was appointed for a 
three-year term. Four District Delegates where ap-
pointed as well: the First District will be represented 
by Elizabeth Valentin, Esq., who was elected for her 
second term; the Third District will again be represent-
ed by Robert P. Mascali, Esq., also elected for a sec-
ond term; the Seventh District will be represented by 
Richard A. Marchese, Jr., Esq., returning for his second 
term. Jeanette Grabie, Esq., who has fi nished her time 
on our Section’s Sponsorship Committee, is so dedi-
cated to our Section that she has agreed to represent 
our Tenth District. We send a heartfelt thanks to David 
R. Okrent, Esq., who has completed two terms as our 
Tenth District Delegate. Pay attention for the activities 
of our District Delegates within your own judicial dis-
trict—pro bono opportunities, networking events, and 
a voice of our Section on the local level are all possible 
thanks to the hard work of the District Delegates! 

As always, our committees are active and hard at 
work. Our Special Ed Committee, chaired by Adrienne 
Arkontaky, Esq., with Tracey Walsh, Esq., as Vice Chair, 
was actively involved in planning and hosting the 
Continuing Legal Education presentation of NYSBA 
entitled “Special Education Update 2015” and hopes 
to have the opportunity to present more educational 
events in the upcoming year.

The Estates, Trusts and Tax Issues Committee, 
under the leadership of Patricia J. Shevy, Esq., and Jef-
frey A. Asher, Esq., held an educational conference call 
to discuss Estates, Powers and Trust Law 5-3.2 and the 
Revocatory Effect of Birth of a Child After Execution of 
Will, and what constitutes a settlement for purposes of 
this provision. The committee is arranging a conference 
call to discuss what to do with life insurance in Medic-
aid planning, to be presented by Jeffrey A. Asher and 
David Okrent. 
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encouraging and inviting 
spirit. His piece is a humor-
ous insight on leading our 
Section, and David, for the 
record, our vote is #4 is the 
false statement. 

Howie Krooks submis-
sion on the Compact for 
Long-Term Care continues 
to be a great achievement for 
our Section. The simple idea 
of rejecting citizen impover-
ishment as a necessary effect 
of receiving governmental assistance from long-term 
care. Bob Freedman and Fran Pantaleo both discuss 
the importance of Special Needs Planning as part of 
our areas of practice, and during Fran’s tenure in the 
fall of 2013, the Executive Committee approved the 
amendment of our Section’s name from the “Elder Law 
Section” to the “Elder Law and Special Needs Section.”  
Fran also promises a new article on her experience dur-
ing a three-day silent meditation retreat for attorneys. 
Three days with no speaking sounds like a slice of 
heaven right now!

Although it is diffi cult to believe, this is the last 
Journal edition for our wonderful current leader, 
JulieAnn Calareso. We are both so grateful for all her 
efforts with our fi rst year as Co-Editors. JulieAnn 
encompasses so many of the traits of a great Chair and 
a great leader. She is, by far, one of the hardest working 
individuals we know. She is always helpful, and is will-
ing to take on any task or assist with any assignment. 
We are amazed and grateful for sharing this year with 
her. We anticipate another excellent and exciting year 
with our Chair-Elect, David Goldfarb, and wish him a 
year fi lled with success.

A special thank you to all the past Chairs who as-
sisted with this issue. If you wish to submit an article 
for the Fall 2016 issue, please email it to us at tpleat@
wplawny.com and judy@mckennalawny.com by Au-
gust 1, 2016. 

Tara Anne Pleat and Judith Nolfo McKenna

Message from the Co-Editors in Chief
There is so much to cel-

ebrate this spring. Our Sec-
tion has 25 wonderful years 
under our collective belts. 
We were thinking about how 
much the Section has meant 
to us and to so many prac-
titioners. We have grown 
into a formidable wealth of 
knowledge and experience 
and continue to welcome 
new members to our Section. 

After attending another 
successful Annual Meeting this past January, we ob-
served our Section meetings, while constantly educa-
tional and informative, also seem more like a reunion 
of friends than a work conference. Our sincere thanks 
to Liz Briand and Joan Robert for their tireless efforts in 
creating another amazing program.  

This issue is very special to us as most of the 
submissions and spotlights are from our former chairs. 
Muriel Kessler’s offering is truly a piece of history. As 
she so humbly stated, one spring day she had a vision. 
In 1990 she embraced the challenge to bring forth a 
new Section from what was previously the New York 
State Bar Special Committee on Seniors. Our Section 
was offi cially approved in April of 1991. It was a bit 
surprising, as we had no idea that other Sections op-
posed the formation of this new Section, claiming Elder 
Law was already a part of their Section. However, good 
triumphed, and the Elder Law Section was formed 
with an original vision to encourage teamwork and 
leadership.

If you need a well-deserved chuckle, peruse Marty 
Finn’s “What Is a Financial Offi cer?” This little gem 
will make you smile; our own dear Richard Weinblatt 
participating in a wrestling tournament in a ring fi lled 
with melted chocolate in Hershey, Pennsylvania? No 
doubt he would win against any opponent. 

And our self-proclaimed “antique” Chair, T. David 
Stapleton, penned an enjoyable and insightful piece. 
David, similar to many of our chairs in recent memory, 
is one of those leaders who succeeded because of his 

Judith Nolfo McKenna Tara Anne Pleat
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as Section Chair until 1993. 
He also was a member of the 
General Practice and Trusts 
and Estates Law Sections. 
He became a member of the 
House of Delegates in 1994.

“Mortimer was my be-
loved friend and colleague, 
a brilliant legal counsel and 
a class act,” said Kessler. 
“He will be greatly missed.”

As printed in the Spring 2008 
Elder Law Attorney. 

Mortimer Goodstein, co-founder of the Associa-
tion’s Elder Law Section, died at 95 on December 11 in 
Palm Beach, Florida. Goodstein, an Association mem-
ber since 1966, specialized in estate law and practiced 
for more than 50 years.

A Phi Beta Kappa graduate of City College of New 
York, Goodstein earned his law degree from Columbia 
Law School in 1936. He was a Colonel in the United 
States Army during World War II, stationed in the 
South Pacifi c.

An active member of the Association, Goodstein 
co-founded the Elder Law Section in 1991 with Muriel 
S. Kessler of New York (Kessler & Kessler) and served 

Elder Law Se ction Co-Founder Dies at 95
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address the needs of the elderly, and to weave profes-
sional principles and ethical concerns into its programs 
and symposiums

The sweet smell of success was in the air. Under the 
able leadership and guidance of Mortimer Goodstein, 
the fi rst Chair and co-founder of the Section, the Sec-
tion’s membership catapulted. In its fi rst 6 months of 
existence, 687 attorneys enrolled.

After Mort completed his two-year term, I ascend-
ed as Chair. During my tenure, the Section made a pro-
found impact on federal and state legislation affecting 
the elderly, working in tandem with Federal and State 
legislators, representatives of the Governor of New 
York, and representatives of the Department of Health 
and Department of Social Services.

The Section published and distributed an outstand-
ing newsletter, Elder Law Attorney, with Michael Miller 
as Editor-in-Chief; a pocket pamphlet, 15 Benefi ts for 
Older New Yorkers, in English and Spanish and in 
large-type for the sight-impaired, and a booklet, Hous-
ing Options for the Independent Older New Yorker. 
Our educational seminars, fundamental skills programs 
and summer meetings were videotaped and made 
available for presentation by local bar associations to 
their membership.

The Section attributed its success, in large part, to 
its policy of encouraging leadership and teamwork 
among its members, providing them with the opportu-
nity to actively participate in its educational programs 
and publications and in the direction and focus of the 
Section. To further implement this policy, I recommend-
ed that, commencing with my tenure, the term of each 
Chair should be one year, instead of two. The Section’s 
current bylaws refl ect that change.

The Section received the ultimate recognition of the 
State Bar when the September/October 1993 issue of 
the NYS Bar Journal was dedicated exclusively to Elder 
Law. The Journal included articles authored by Section 
members covering a cafeteria of signifi cant Elder Law 
issues, and was distributed to all 60,000 members of the 
State Bar.

Since my tenure, the Section has gone from strength 
to strength, and has greatly enhanced its goals and ob-
jectives. I am proud of our Section’s accomplishments 
and its foresight in embracing special needs issues and 
in renaming our Section the Elder Law and Special 
Needs Section.

And I am delighted that, on one fi ne Spring day 
twenty-fi ve years ago, I had a vision. 

I was sitting in my offi ce 
in bustling midtown Man-
hattan one fi ne spring day 
in 1990 when I received a 
telephone call from Mortim-
er Goodstein, Chair of NYS 
Bar’s Special Committee on 
Seniors. He had read the 
newsletter of the State Bar’s 
General Practice Section, 
One on One, and wanted 
permission to reprint and 
distribute to his members 
the message in the newsletter, which I had written as 
Chair of the GP Section. Flattered, I quickly consented. 
He then graciously invited me to attend the next meet-
ing of his Committee. I reluctantly accepted, wondering 
what interest I would have in meeting a group of senior 
lawyers.

When I arrived at the meeting, however, I was 
pleasantly surprised. Instead of a bunch of oldsters, 
most of the attorneys present were young and vibrant. I 
was so impressed with the focus of the Committee and 
the remarkable quality of the reports concerning the 
problems of the elderly that I recommended to Mort 
that the Committee apply to the Association for Sec-
tion status. I will always remember Mort’s emphatic 
response: “This is your vision, you do it!”

The rest is history! Many months were expended 
in preparing the application for Section status and in 
canvassing statewide the members of the Association’s 
House of Delegates, of which I was a member. 

In April, 1991, the formation of the Elder Law 
Section was unanimously approved by the House of 
Delegates, despite previous opposition from several 
Sections claiming that Elder Law was part of their do-
main. Accordingly, the Elder Law Section took its place 
as the twenty-fi rst Section of the largest voluntary state 
bar association in the country.

The creation of the Section was a full-time under-
taking. Our work was set out for us. We canvassed the 
entire state and fi nally selected our outstanding of-
fi cers, Executive Committee members and 12 standing 
Committee members from every district in the state. 
Each district delegate was requested to solicit mem-
bers from his or her locality as part of the membership 
drive. The Section’s mission was to serve the legal 
profession and the public-at-large as a clearinghouse 
of information on all phases of Elder Law, including 
economic, social, emotional fi nancial, familial and 
heath care issues; to provide an array of resources to 

The Creation of the Elder Law Section
By Muriel S. Kessler
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AI’ll give you a few that are different. First, helping 
to create the Elder Law Section of the State Bar As-

sociation. Being a so-called Co-Founder was an enrich-
ing experience especially in a new area; it’s been a gift. 
Second, along with serving as the Editor of NYSBA’s 
Treatise on Guardianships. I’ve been able to participate 
in and litigate cases which shaped this area of law. I’ve 
successfully litigated signifi cant cases whether it was a 
contested guardianship or estate proceeding. My big-
gest accomplishments are when I am able to help a fam-
ily reach a resolution without a horrendous legal battle. 
Most importantly, I am very lucky to work with great 
colleagues and being able to enjoy working every day. 

QWhat did you want to be when you were 13?

AA professional athlete…and I still do! 

QSo what is your sport?

ABasketball.

QAre there hobbies you look forward to on the 
weekends?

AI’m too old to play basketball on the weekends but 
I play racquetball and do other exercise…and I’ve 

written a few books.

KC: That must keep you very busy!

RA: It does.

QYou are also an adjunct professor at Touro Law 
School. Do you enjoy teaching?

AI enjoy sharing my knowledge and experience with 
my students. In turn, my students challenge and 

energize me as we collectively bring the law to life. 

QIs there anything else you want people to know 
about you?

AIt’s important to know that it’s a gift to help 
people. I’m just a normal, average guy with an op-

portunity to participate in interesting and important 
legal matters. Valuing family, friends and relationships 
are what it’s all about. Everyone is going to die, and I 
take the position in life that if you do your job well and 
you have friends and family who you enjoy your time 
with, you are lucky…I strive for that every day. I am 
very lucky.

Katy Carpenter is a paralegal with Wilcenski & 
Pleat PLLC in Clifton Park, and a May 2016 graduate 
of Albany Law School.

QWhere are you from?

ABrooklyn, and yes, I still 
talk like that!

QWhere have you trav-
eled?

AAll over. I’ve been 
lucky to travel all over 

Europe, to China, Mexico, 
Turkey and Canada.

QWhere is your favorite place?

AWherever my family is.

QDo you have kids?

AYes, 2 adult daughters.

QBetween your Bachelor’s Degree in Special Edu-
cation and your experience working at a nursing 

home through law school, it seems as though your 
interests were always intertwined with elder law…was 
there something early in life that led you in this direc-
tion?

AI’ve always worked with people through life chal-
lenges. I enjoy doing what I can to improve the 

lives of others and using my services to provide an im-
pact. It’s personally fulfi lling and mutually satisfying. 

QWhat’s your favorite part about your job?

AA little history: I’ve been involved from the be-
ginning as an elder law attorney when it was 

an emerging fi eld. I’ve morphed into litigation and I 
particularly enjoy pre-litigation when we can produce 
a quick and effi cient resolution for the client. While I 
can’t undo a horrible chronic illness, I do my best to 
help clients get on with their lives. Whether it’s reach-
ing a resolution that avoids litigation, litigating a mat-
ter that provides our clients with the relief they desire, 
applying for Medicaid or Guardianship, resolving and 
mediating a family dispute, I try to turn a challenging 
situation into a positive outcome. 

QTell me about a project or accomplishment that 
you consider to be the most signifi cant in your 

career.

Member Spotlight: Robert Abrams
Interview by Katy Carpenter 
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programs, but still allow the 
trustee to use trust assets in 
the benefi ciary’s best inter-
ests, even if that reduces 
or eliminates government 
benefi ts. Need more drafting 
advice? Go to a CLE.

4. Eligibility for
 Government   
 Benefi ts

In New York, almost 
all services for benefi ciaries 

with disabilities require Medicaid eligibility and an 
OPWDD or OMH waiver (even if the client will fund 
a large SNT and the benefi ciary would not otherwise 
need government benefi ts). This includes residential 
placements, day programs and job training. No matter 
how much money the client has to fund the SNT, if the 
benefi ciary lives in New York, it has to be drafted so 
that the benefi ciary is eligible for government benefi ts. 

If the benefi ciary does not live in New York, you 
need to know what the Medicaid and other benefi t 
eligibility rules are for the State where the benefi ciary 
resides and will receive services. Consult with local 
counsel. 

5. Choice of Trustee
The SNT must be discretionary. The judgment of 

the trustee is crucial and so the selection of the trustee 
is crucial. The trustee of the SNT will determine what 
is needed and how to pay for it. You need to pick the 
best trustee. While no trustee will replace a parent, the 
trustee needs to be dedicated to caring for the benefi cia-
ry. This is the most crucial decision. There are no easy 
answers. If no single trustee is going to work, consider 
a combination—a trust company and an individual. 
You can consider going outside of New York to states 
which allow for the role of the trustee to be divided 
so one institution or person manages and invests the 
assets, while another person or committee determines 
distributions, and a trust company serves as the admin-
istrative trustee. We all have that drawer of unexecuted 
trusts because the clients cannot decide on a trustee. 
Your time advising clients on this issue is crucial. 

6. Inter Vivos SNT
The SNT should be inter vivos, not testamentary. 

It can be funded from a revocable living trust, a Will, a 
life insurance policy or even a retirement account, but 
do not make it a testamentary trust. If it is testamentary, 
you have to go back to court for changes in trustees and 

I have been working in 
Elder Law for 37 years—30 
in private practice. However, 
now I fi nd that I spend more 
and more time on Special 
Needs issues. Special Needs 
Planning grew out of Elder 
Law because it raises similar 
legal issues: planning for 
long term care, often for 
the lifetime of the disabled 
individual; eligibility for 
Medicaid and other govern-
ment benefi ts; and management of property and person 
including advanced directives and guardianships. I 
wanted to take the opportunity in this article to give 
some practical tips for Special Needs Planning.

1. Make the Client Prepare a “Letter of 
Intent”

Don’t know what a “Letter of Intent” is? Google it. 
Sometime in the future, someone will have to take over 
and manage the person and property of the benefi ciary. 
Current caregivers, often parents, know the benefi ciary. 
The new caregiver needs that information to act in 
the best interests of the benefi ciary. This is crucial. Do 
not suggest it—tell the clients that they must do it. No 
other document will have a greater effect on the future 
care and happiness of the benefi ciary. This is not a legal 
document. The client can draft it himself or herself. 
Give them a sample form. And tell them to update it 
regularly, at least annually.

2. Understand the Disability
I remember my fi rst NAELA program on Special 

Needs issues. The presenter, Professor Lawrence Frolik, 
a professor at the University of Pittsburgh School of 
Law, spent two hours discussing the different types 
of disabilities. My initial thought was what a waste of 
time. Now, I see that it is central to appropriate plan-
ning. Understanding the benefi ciary and his or her 
disability is a focus in my initial planning consultation 
and it is the fi rst advice that I give trustees of special or 
supplemental needs trusts. Both the advice I give and 
the terms of the trusts I draft are customized to the dis-
ability of the benefi ciary.

3. Special Needs Trusts a/k/a Supplemental 
Needs Trusts (SNT)

The SNT is the most important part of the ben-
efi ciary’s lifetime fi nancial plan. It has to be fl exible 
enough to qualify the benefi ciary for government 
benefi ts like Medicaid and OPWDD or OMH waivered 

Practical Tips for Special Needs Planning 
By Robert M. Freedman 
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concerned that they have been and need to continue to 
make all decisions, personal and fi nancial, for a child 
who has a developmental disability, so they want to 
be appointed guardian. You need to make an indepen-
dent assessment as to whether or not the child will 
qualify under 17-A or Article 81 and advise the client 
accordingly.

10. Benefi ciaries with Mental Illness
This can be the most diffi cult planning if the 

mental illness causes oppositional or erratic behavior. 
The challenge is fi nding a trustee who will deal with a 
benefi ciary with mental illness who may be delusional, 
diffi cult or demanding. It is very emotionally diffi -
cult for family members, especially the sibling of the 
benefi ciary, to serve as a trustee. Few corporate trustees 
will want to serve as trustee even with large trusts and 
an individual co-trustee. Consider going to states like 
Delaware where a trustee can be relieved of liability 
on distribution issues. There are no easy or perfect 
solutions.

Parents want to protect their children who suffer 
from mental illness. They want to get treatment for 
them. However, the law protects the children’s inde-
pendence and rights. This is hard for parents to accept. 
Getting a Guardian appointed will be diffi cult since it 
will probably be contested and the AIP will have coun-
sel, often MLS. And even if a Guardian is appointed, 
Article 81 specifi cally prohibits guardians from in-
voluntarily institutionalizing a judicially determined 
incapacitated person in a rehabilitation or psychiatric 
facility. See MHL Section 81.22 (b). One of my most 
agonizing tasks is to tell a parent, “Your son has a right 
to live on the street and there is no legal remedy to 
prevent him from selling drugs or selling himself.” Ask 
the client the question: if you were appointed guard-
ian tomorrow, what would you do? Many times your 
answer will be that you understand why it should be 
done but you have to tell the client that you could not 
do that even if I waved a magic wand and made you 
your son’s guardian. Not the answer they want to hear. 
It is a horrible situation, but there is no legal remedy.

Welcome to a frustrating but greatly rewarding 
special needs practice.

for accountings. There will be a court proceeding which 
will probably require the appointment of a Guardian 
ad Litem for the benefi ciary. That takes time and costs 
money.

7. Trust Funding—Not Too Little, Not Too 
Much

Do not automatically go to equal shares for all 
children—a benefi ciary with special needs may need 
more or less than his or her siblings. Try and determine 
the optimum level of funding that is needed. In many 
cases, if the parents are young, life insurance is a good 
option if clients do not have suffi cient assets to fund 
the SNT. 

On the other hand, for wealthy clients, the child 
with a disability may not benefi t from a large bequest. 
In this event, maybe the SNT should receive less than 
the other benefi ciaries. I have had to convince a num-
ber of clients that overfunding a trust with millions of 
dollars for a child with Autism who has a comfortable 
but modest lifestyle will prevent the other children 
from benefi ting from the estate inheritance. Consider 
capping the funding or allowing a sprinkle among 
other benefi ciaries if the trust assets are over a certain 
amount.

8. Other Family Members
Review the estate plans of other family members 

who may wish to provide for the benefi ciary with a dis-
ability. They should also execute an SNT, or if drafted 
properly, they may be able to direct funds into an SNT 
that you create.

9. Advanced Directives vs. Guardianship
Assess the capacity of the benefi ciary to execute 

advanced directives. If competent, do a HIPAA Medi-
cal Privacy Release, Health Care Proxy and Power of 
Attorney. If not competent, is there a need for a guard-
ian? Substituted decision making may address medical 
issues. 

As the courts, and maybe the legislature, move 
toward preserving maximum independence and due 
process, guardianships will be more cumbersome and 
expensive and may result in more denials. Determine 
if a Guardian is really needed, especially if the parents 
are the ones seeking the guardianship. Parents are often 
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B. Shift in Buying Power Forces Change

1. Slower growth in the demand for legal services 
is creating a client-dominated market. This may 
not be as critical a factor for the elder law area 
due to the demographics (aging baby boomers), 
but this is still a concern as consumers change 
their perception of “legal services.” Will con-
sumers see that elder law attorneys are neces-
sary to assist them in elder care matters?

2. Firm staffi ng has become more challenging. 
Finding the right balance between attorneys and 
staff is a constant struggle. At the same time, 
attorneys and staff must be open to change how 
they practice in order for the law practice to 
remain competitive (i.e., use of new technology).

3. The number of new competitors is increasing. 
These competitors are not only the attorneys 
entering into the elder law practice in order to 
make a living, but more important, the increas-
ing number of alternative providers coming into 
the market, such as accountants, private geriatric 
care managers, etc.

4. Faulty assumptions can lead to the destruc-
tion of a law practice. A law practice will not 
be able to continue to grow and be successful if 
it believes that (1) size is a defi nition of power, 
expertise and profi tability; (2) leverage is key to 
profi tability; and (3) billing rates will increase 
to enable continued profi tability from leveraged 
capacity.

C. Creating the Proper Environment for Reshaping 
the Firm

1. Evaluate the Environment. The tough question 
must be asked and answered. Do you need to 
reshape the fi rm in order to be successful or 
to continue on a successful path? I hope that 
you have answered “yes,” as I believe we must 
be constantly challenging ourselves and that 
change is a fundamental element of the chal-
lenge. For without change, our practices will die.

2. Culture. The fi rst step for creating a proper envi-
ronment for the future success of your fi rm is to 
identify your fi rm’s culture. Firm culture has the 
power to bind the group of attorneys and staff, 
creating accountability to each other and to the 
clients. Have you communicated this culture to 
your staff? Does everyone buy into it? These are 
critical questions that must be answered.

An elder law practice 
can be defi ned as a practice 
which serves the needs of 
the elderly and disabled. It 
is a client-driven practice. 
As the needs of the elderly 
change or expand, our law 
practices must do the same.

If this is our premis e, 
then how do we insure that 
our practices are “client 
driven”? This article will 
comment on William C. Cobb’s article, “Creating A 
Client Driven Firm,”1 in the context of our elder law 
practices.

A. Hourly Billing

1. First, how do we determine the fee to charge our 
clients for the services that we provide? Since 
the 1960s, attorneys have equated their time 
with the value of their service. A simple ap-
proach: an attorney’s hours times an attorney’s 
rate equates to the attorney’s value added.

2. As a practical matter, billable hours shrink as 
more time is demanded by clients to maintain 
a credible relationship. Isn’t that true, don’t we 
need to turn the clock off at times with long-
standing clients in order to further the relation-
ship? How do we capture the value of that “off 
the clock meeting”?

3. Attorney competition is driving the price down 
for services. We have seen this in many areas of 
practice. A good example would be real estate 
residential closings. How many attorneys are 
available in the community to handle that trans-
action and what has that done to the fee that can 
be charged for a routine residential closing?

4. Increasing client power and control thrusts de-
mands on law fi rms that they are not prepared 
to face. Clients want to be more hands on. They 
want instant responses to their problems. Have 
you been receiving e-mails from your clients? If 
not, just wait.

5. On the other side, there is pressure on the at-
torneys to increase their billing rates to cover the 
increasing cost of doing business and to ensure 
profi ts to the members of the law fi rm (with-
out any relationship to the factors in 2, 3 and 4 
above).

PRACTICE NEWS

Elder Law—A Client-Driven Practice
By Vincent J. Russo
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4. The attorney needs to view his or her services 
from this mind-set of the client in determining 
fees for service, rather than the attorney’s value 
is the number of hours spent times one’s hourly 
rate.

F. Choosing Your Practice Areas

1. Dying Swans. These are the practice areas of 
your fi rm where you have tremendous depth 
but the clients show little need for this service 
or competition has made it impossible to make 
a profi t (for example, handling a handful of resi-
dential real estate closings versus the real estate 
attorney who handles a high volume of transac-
tions at a low cost). Are you willing to take the 
risk of shutting down a dying practice area and 
moving into or enhance a practice area which is 
or can be profi table?

2. Core Competencies. The attorney should focus 
in on the practice areas that have a high demand 
in the market and for which the fi rm has built a 
tremendous reputation, depth of experience, ex-
pertise and accumulated knowledge. For many 
elder law attorneys, long-term care planning 
should be the targeted practice area.

3. Losers. The areas of practice that you have little 
credibility in the market and little depth should 
be shut down. For example, are you dabbling in 
guardianships without the experience and sup-
port staff?

4. Investment Areas. Are there areas of practice 
where you should be devoting your time, 
energy and dollars? These areas of practice are 
the areas which sustain your core competencies. 
You want to use your resources to train your at-
torneys and staff, expand your services to meet 
the growing needs of your clients and market 
potential clients to the fi rm.

G. Establish Permanent Change as Part of the 
Culture

1. The fi rst step is to create a sense of urgency in 
your fi rm and to set up a core coalition. Every-
one in the fi rm must buy into the fi rm culture.

2. The leaders of the fi rm need to create a vision 
for change and establish a core coalition team.

3. It is critical that there is a system set up to quan-
tify and to communicate progress to the attor-
neys and staff of the law fi rm.

4. Every effort must be made to remove petty bar-
riers which prevent the fi rm from accomplishing 
its goals. Rather than taking on the “world at 
once,” identify and achieve short-term gains.

3. Leadership. Then, there must be leadership to 
show the way. The leaders need to focus in on 
culture as it relates to strategic change.

4. Vision and Mission. The leadership must have a 
vision of the law fi rm’s future and a mission for 
how to get there. The vision and mission must 
be communicated to the attorneys and staff.

5. Enablement. Then, the tools to reshape the fi rm 
need to be identifi ed so that the attorneys and 
staff will have the ability to implement. It is im-
portant that everyone have an understanding of 
the difference between what we believe is “qual-
ity service,” and what the market believes is 
“quality service.” What criteria should be used 
to help us understand this difference and what 
investments should be made in services that are 
to be provided by the fi rm in the future? 

D. Technical Competence vs. Service Quality

1. An attorney’s worth or value is not based solely 
on the attorney’s effort and technical compe-
tence, but rather on a combination of his or her 
technical experience and knowledge, and the at-
torney’s usefulness in helping the client resolve 
his or her concerns or problems. For example, 
the elder law attorney obtains Medicaid eligibil-
ity for a client’s mother on an expedited basis. 
This service is very useful to the client in pro-
tecting assets and is implemented with technical 
competence. On the other hand, what good is 
it to the client to effi ciently handle the submis-
sion of the Medicaid application if it leads to a 
Medicaid denial? Usefulness has high value.

E. The Value Curve

1. Low Value. Clients will attribute low value if 
the service provided has little or low impact 
on the client’s goals (commodity work). A legal 
document may be viewed as a commodity, such 
as a Durable Power of Attorney or Will.

2. Hired for Experience. Clients may be willing 
to pay a higher rate because a value has been 
placed on the attorney’s experience or reputa-
tion in the community. The client’s willingness 
to pay more has a higher rate of acceptance for 
transactional work. This is an area where the 
elder law practitioner has a real opportunity, in 
particular, services in the areas of long-term care 
planning, Medicaid applications, guardianships.

3. High Value. The highest value exists when there 
is a “nuclear event” for the client. This is an 
important part of an elder law practice. Elder 
law attorneys are often “crisis counselors” deal-
ing with a nuclear event—catastrophic illness: 
protection of assets and preservation of dignity.
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Endnote
1. William C. Cobb, Creating A Client-Driven Firm, Law 

Governance Review, Winter 1998.

This article originally appeared in the Spring 2002 issue 
of the Elder Law Attorney, published by the Elder Law 
Section of the New York State Bar Association.

5. Lastly, anchor the change into the fabric of the 
fi rm.

Elder law attorneys have a wonderful opportunity 
to make a difference in the lives of the people they 
serve, as well as make a good living. Focusing in on 
elder law as “client driven” plays very well into our 
legal services being “client driven.” Our focus is right 
on track. I wish you and your practice much success!

Call 1.800.255.0569
NEW YORK STATE BAR ASSOCIATION

LAWYER ASSISTANCE PROGRAM

www.nysba.org/lap
nysbalap@hushmail.com

Want to stop drinking? You can 
and we can help. The New York 
State Bar Association’s Lawyer 
Assistance Program offers free, 
confi dential help and has been a 
trusted resource for thousands of 
attorneys, judges and law students 
since 1990. All LAP services are 
confi dential and protected under 
Section 499 of the Judiciary Law. 

Call us today.

More and 
More, Is This 
How People 
See You?
Uncontrolled alcohol use and 
the practice of law don’t mix.
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Granny was safe but the Feds 
still wanted money. Who could 
be the next target that would al-
low for the confi scation of assets? 
Certainly most seniors and their 
families would be too confused or 
too afraid to do any planning on 
their own, so the government de-
cided to penalize those who were 
helping seniors.

The Balanced Budget Act 
imposed criminal penalties for 
any “persons who for a fee assist 
others in disposing of assets” to 

qualify for Medicaid. Penalties could be a fi ne not to 
exceed $10,000 or imprisonment for not more than a 
year, or both.

So Elder Law attorneys were presented with a Hob-
son’s choice of being guilty of malpractice for not tell-
ing a client what can be done legally (because Granny 
goes to jail was repealed) or committing a crime by 
giving the advice.

It is important to realize that for this period of time 
a serial killer or a child rapist was entitled to counsel 
but a senior trying to legally protect their assets was 
not.

While the legal community was outraged most of 
the general public was no longer concerned. It seemed 
that while everybody loves a grandmother the same 
affection does not carry over to lawyers. We could not 
count on a large public outcry to repeal this law.

Working through various state and national bar 
associations, a number of attorneys across the country 
bravely volunteered to be a test case and challenge the 
law. With the urging, support and encouragement of 
our Section the New York State Bar Association, for the 
fi rst time in its over 140-year history, became a Plaintiff 
in a lawsuit.

A federal court in the case of NYS Bar v. Reno found 
that the Granny’s Lawyer goes to jail law violated the 
First Amendment and was therefore unenforceable. The 
critically important work of counseling seniors about 
their rights and options was able to continue without 
fear of criminal prosecution. 

Our Section played a critical role on the national 
stage in protecting the rights of seniors, and it has 
never stepped back.

It was still a time of relative 
innocence and parochial concerns 
for the Section. We were still doing 
seminars on “What is Elder Law?” 
focused on the state budget and 
worried about whether or not the 
state legislature would change the 
defi nition of estate. 

The Section decided to do its 
fi rst international summer meet-
ing and head off to Dublin Ireland. 
Travel was much easier pre 9/11. 

But there were strong indica-
tions that things would be dramatically changing. On 
8/21/96 President Clinton had signed the Health Insur-
ance and Portability Act. One of its provisions imposed 
criminal penalties on any person who “knowingly and 
willfully disposed of assets” for the purpose of becom-
ing eligible for Medicaid if such action resulted in a 
penalty period during which the applicant would be 
deemed ineligible. The infamous Granny Goes to Jail 
law.

The offi cers and Section members almost imme-
diately started making contacts trying to fi nd out how 
this late night provision made it into law and, more im-
portantly, how it could be changed. We were shocked 
to fi nd out that even though the Act passed by a vote 
of 98 to 0 in the Senate no senator or staffer would take 
responsibility for inserting this provision. Almost as 
shocking was the fact that no one would change or 
amend this orphan provision. Welcome to Washington 

As the results of this incredibly bad piece of legisla-
tion became known, state and national bar associations 
as well as senior advocacy groups and not-for-profi ts 
all fought for repeal. We were on the side of the angels.

For the next year there was a united front and a 
grand alliance to have this provision repealed. The Sec-
tion was thinking of what was right and equitable and 
constitutional. Washington was thinking of money. As 
the outrage grew, it appeared that the rights of seniors 
would prevail. What we didn’t know was that the de-
sire for revenue would also prevail.

Initially the Section offered seminars and direction 
to concerned attorneys throughout the state about how 
to advise clients under the new statute. Needless to say, 
they were well attended. Gradually a national outrage 
grew and positive change appeared on the horizon.

On August 5, 1997 the Balanced Budget Act was 
made effective. This onerous provision was repealed by 
Section 4734 and Granny was saved.

We Were Criminals Once
By Walter T. Burke
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Following right on their heels as the group fi led out 
of the Peck Room at the Bar Center, I was determined 
to do all I could to further the cause. Another visionary 
NYSBA President, Angelo Cometa, also “got it” and by 
April 1991 the House of Delegates voted unanimously 
to create the Association’s 22nd Section, with Mort 
Goodstein as the fi rst Elder Law Section Chair. 

What followed was a time of evolutionary, and 
even revolutionary, growth and development in elder 
law, including the two short years during which Walter 
Burke and I were privileged to serve as Section Chairs. 

In 1997 Section Chair Walter Burke held our fi rst 
international Summer Meeting in Dublin, Ireland. 
As his Chair-Elect, I chaired the meeting along with 
Mitchell Rabbino. We developed a cross-cultural pro-
gram with bar leaders and aging experts from Ireland 
and the U.S., showcasing our respective health care 
systems for the aging and disabled. Joining us at that 
memorable meeting, besides my sons, Dad and sister, 
were Mitch‘s wife Skit and then-Association President 
Joshua Pruzansky as well as many who have become 
legends in elder law—Vince Russo (with wife Susan, in 
laws and children), Bob and Linda Abrams, Mike and 
Maggie O’Connor (and children), Lou Pierro, Howie 
Krooks, Ellen Kravitz, Ira Miller, Rita Gilbert and many 
other colleagues. It was at that meeting I met another 
future Section Chair and Association leader, Ellen 
Makofsky, and her husband Marv, when she asked for 
the opportunity to make a difference in the Section. The 
rest is history. Ellen not only continues to contribute as 
a regular columnist in our Elder and Special Needs Law 
Journal, serves as Co-Chair of the Association Commit-
tee on Women in the Law and Chair of the Power of At-
torney Task Force, but was recently nominated to serve 
a third term as Association Secretary.

That same year Congress amended the notorious 
“Granny Goes to Jail Law,” by penalizing Granny’s 
advisors, rather than “Granny,” in what became known 
as the “Granny’s Lawyer Goes to Jail Law.” Walter 
Burke sprang into action, creating a small Section Sub-
committee with Vince Russo, Bob Freedman and Bernie 
Krooks, which I chaired, to advise the Section and 
ultimately the Association, how best to protect law-
yers from criminal penalties for advising clients about 
lawful Medicaid planning. After we determined that 
the Association had standing to commence a lawsuit to 
enjoin enforcement, and that the only alternative was 
to have that law declared unconstitutional, President 
Josh Pruzansky convinced the House of Delegates to 
authorize historic action. 

Eighteen years ago 
in the Spring of 1998 we 
published our fi rst Special 
Edition of Elder Law Attor-
ney celebrating our Section’s 
“Coming of Age.” As we 
now commemorate our 25th 
Anniversary, it is again time 
to refl ect on our past as we 
prepare our members in 
serving the future needs of 
our aging and special needs 
clients and families.

I recently had an opportunity to stroll down that 
memory lane, recounting for a dynamic group of new 
members of the NYSBA House of Delegates, my “path 
to leadership” in a lunch program sponsored by the 
Committee on Leadership Development. What jumped 
out at me as I prepared for that presentation was my 
rather serendipitous presence as the youngest, and 
new, 6th District Vice President on the Association 
Executive Committee. At my fi rst meeting in Albany, 
we were presented with an extraordinary opportunity 
to be the fi rst State Bar Association to give its blessing 
to a proposed Section in an area of practice that was so 
new, any mention of Elder Law required a defi nition. 

Thanks to the vision of then-President Justin 
Vigdor, the NYSBA Special Committee on Seniors was 
established a few years earlier. Our fi rst Section Chair, 
Mortimer Goodstein, became Committee chair in 1989 
and, at the urging of another future Section Chair, 
Muriel Kessler, led that group of senior advocates in 
making the case as to why the State Bar should ap-
prove Section status. Other Elder Law notables, most 
of whom became Section Chairs in the early days—Bob 
Abrams, Bob Freedman, Bob Wolff and Vincent Rus-
so—were also members of that Special Committee.

As a T&E practitioner at the time, I had the classic 
“aha” moment that would ultimately transform my 
professional life. Many of my clients back then re-
quired more than the “traditional” estate tax planning 
tools at my disposal, as we increasingly confronted 
end of life decisions, developmental, progressive and 
catastrophic medical conditions, Medicare, Medicaid, 
elder abuse, housing options and the whole panoply of 
aging-related issues which evolved into what we now 
know as the holistic practice of Elder Law and Special 
Needs Planning. That small group of advocates offered 
the very solutions we needed to address the needs of 
our aging and disabled population. 

Elder Law Coming of Age: The Way We Were
By Kathryn Grant Madigan 
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That success was not just the result of our dedi-
cated Section and State Bar leadership; it included the 
amicus curiae role by the Ohio State Bar, NAELA, the 
ABA Senior Lawyers Division, the state bars of Penn-
sylvania, New Jersey and Wisconsin, as well as the Los 
Angeles and San Francisco Bar Associations, among 
others.

Today, as a former President of this great Associa-
tion and proud former Chair of our Section, I have 
come full circle as Chair of the ABA Standing Commit-
tee that produces the annual Bar Leadership Institute 
and serves as an essential resource for all of those bar 
associations and others across our country and Canada. 

Let me close by saying unequivocally that I am a 
far better person, lawyer and Elder Law practitioner 
as a result of that fateful day in Albany when the very 
seeds of our Section were fi rst sown. For that, and all 
of the lifelong friends I have made along the way, I am 
profoundly grateful.  

Former President Bob Witmer and his fi rm Nixon 
Hargrave (now Nixon Peabody) agreed to handle the 
litigation pro bono. In September, 1998, in a courageous 
decision, US District Court Judge Thomas McAvoy in 
Binghamton permanently enjoined enforcement. A few 
months later, a Stipulation by U.S. Attorney General
Janet Reno offi cially withdrew the government’s 
appeal of the McAvoy decision. A key member of 
the Nixon Hargrave pro bono team, who successfully 
argued the Motion for Declaratory Judgment before 
Judge Thomas McAvoy, was none other than David 
Schraver, our 2013-14 Association President. 

As Joshua Pruzansky noted at the time, and which 
has signifi cance to our Section today, is that “the total 
success of this lawsuit demonstrates how a single 
determined bar association can have a national impact 
on the daily lives of so many of this nation’s elderly 
and less fortunate, as well as the right of every client to 
obtain counsel and every lawyer to freely render his or 
her best advice.”
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Some will attempt to have a more appropriate level 
of compensation. For example, for routine fi nancial 
management, perhaps the hourly rate of a Paralegal 
would be appropriate. Some attorneys will utilize some 
fraction of the regular attorney rate, such as one-half. 
The problem with all of these approaches is that they 
leave the question of compensation open for further re-
view. Some interested relative might question whether 
the number of hours are appropriate for the work that 
was done. They might question the value of the service 
that was done. The professional is left defending such 
a proceeding, presumably without compensation, and 
possibly ending up with substantial reduction in the 
allowable fee.

A preferable approach to compensation would be 
to have a compensation which can be mathematically 
computed and is not a factor of hours spent or hourly 
rates. Needless to say, such an approach leaves a risk 
that a mathematical formula might not be appropriate 
given the tasks that are necessary. It could provide too 
low a payment in some cases or too high a payment in 
others. Nonetheless, it is something we should all keep 
in mind for those situations where it is appropriate.

An approach may be garnered by review of 
Articles 77 and 78 of the Mental Hygiene Law. These 
address the appointment of a conservator (Article 77) 
and a committee (Article 78). Both were replaced by Ar-
ticle 81, and both have been amended over many years 
prior to their being repealed. In particular, prior to the 
1974 amendment of Article 77, the compensation of a 
Conservator was the same as allowed to a committee 
appointed pursuant to Article 78 of the Mental Hygiene 
Law. That provided that the compensation “shall be at 
the same rates as that of an Executor or Administrator.” 
Mental Hygiene Law Section 78.21.

While the historic treatment of compensation of a 
Conservator or committee does not control in any way 
the compensation of an agent under a Power of Attor-
ney, it does give a suggestion of where the agents’ com-
pensation might be controlled in a more mathematical 
formula than would be the case with hourly compensa-
tion. Whether it is appropriate would depend on the 
facts of the principal and the assets owned. 

Apart from the compensation of the agent, it is also 
possible that the attorney/agent might perform legal 
services for the principal, if such services should be 
provided for in the modifi cations of the document.

On occasion, we, as 
attorneys, are requested by 
our clients to accept desig-
nation to be an agent under 
the client’s Power of Attor-
ney. The same occasionally 
occurs for accountants and 
other advisors who are not 
restricted from acting in 
such capacity. Mos t of us 
discourage such an appoint-
ment for a number of rea-
sons. The responsibility can 
be substantial and the compensation for acting can be 
a problem. It can also be very time consuming carry-
ing out the duties of an agent and the skill level called 
for in many situations is not that of an experienced 
attorney. We fi nd a way not to act when possible, but 
sometimes it cannot be avoided. The purpose here is to 
briefl y address some of the issues with compensation 
of an agent under a Power of Attorney, particularly 
when the agent is not a family member and is being 
expected to act on a professional basis.

General Obligations Law (GOL) Section 5-1506 
provides a restriction prohibiting compensation for an 
agent unless there is an express statement made by the 
principal allowing compensation. The fi rst step in pro-
viding for compensation is for the principal to initial 
that authorization on the document. This would allow 
for “reasonable compensation,” but what constitutes 
reasonable is a question left open. It is possible for 
some defi nition of the reasonable compensation to be 
included in the modifi cations section of the statutory 
form. What might be a reasonable compensation if we 
are trying to defi ne it?

Reasonable might be defi ned as the regular hourly 
rate charged by the attorney in the practice of law. The 
reasonableness of such an amount could very well be 
disputed. Since the compensation must be reasonable, 
a proceeding may be commenced to determine what 
compensation should be allowed by the court under 
that umbrella. If the services provided by the agent is 
to write checks, keep track of deposits made and over-
see, and duties of that sort, then an argument could be 
made that the hourly rate of an attorney is far higher 
than the reasonable value of those services. The risk 
will always be present for the agent who is a profes-
sional that the compensation, long after it has been 
paid, will be put into question and will be ordered to 
be returned. 

Statutory Power of Attorney
Compensation When Professional Acts
By Michael E. O’Connor
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by him/her as income and upon 
income paid out, whether such 
income is derived from the 
corpus of the estate or from any 
other source, and also a commis-
sion for receiving and paying out 
corpus of the estate paid out dur-
ing the period. The computation 
of commissions on income and 
principal shall commence each 
year at the initial bracket.

2. If an agent is an attorney and 
performs any legal services for 
me, the agent shall be entitled to 
reasonable attorney’s fees apart 
from and in addition to the com-
pensation provided for herein.

Language for consideration as additions to the 
modifi cations where the agent is a professional might 
be:

I wish to make the following modifi -
cations to this Power of Attorney:

1. My agent shall be compensated 
for services in handling my 
fi nancial affairs at the same rate 
as that of an executor or admin-
istrator of an estate, and may 
pay said compensation from the 
funds in his/her hands following 
the close of each calendar year 
or more frequently. The commis-
sion shall be calculated upon 
the amount of money received 
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believe that a criminal offense has been committed” 
against someone referred to them.2 Otherwise, there is 
no mandatory reporting of elder abuse in New York; all 
disclosure is voluntary.

As this problem becomes increasingly more ap-
parent and widespread, many on a national, state and 
local level are working toward transforming the current 
resources in place for new paradigms integrating in-
creased social services and better oversight of the adult 
guardianship system to tackle and reduce elder abuse, 
and care for its victims. Courts, when presented with 
this issue, have an obligation to protect the vulnerable 
senior, and commonly do so through the use of adult 
guardianships. In New York State, this is done under Ar-
ticle 81 of the Mental Hygiene Law, despite the fact that 
the statute was not created with the intention of protect-
ing specifi cally victims of elder abuse.

An Article 81 guardianship involves confi rming that 
an individual lacks the mental capacity to handle his/
her affairs, either personal and/or fi nancial, and request-
ing that the court appoint a guardian to make decisions 
on behalf of the person alleged to be incapacitated. 
Many faced with trying to combat a case of elder abuse 
will likely be presented with this form of legal recourse 
to consider. There is both a strong and ironic relationship 
between elder abuse and the use of the guardianship 
system. Oftentimes, a guardianship may be necessary 
to stop elder abuse, such as when it is needed to obtain 
medical attention for an incapacitated victim of neglect, 
or removing that person from the control of someone 
fi nancially exploiting him/her. However, at other times 
the guardianship itself may be the source of the abuse. 
There has been much criticism lately surrounding New 
York State’s guardianship system, and reform is slow to 
address the issues. Many feel that the current guardian-
ship system is often ineffective, exposed to abuse, and 
rife with the exploitation of seniors’ civil rights.

Various factors play into how effective a guardian-
ship will be to combat a particular case of elder abuse. 
Systemic failings may place the vulnerable senior at a 
disadvantage when s/he is the subject of a guardian-
ship proceeding. Many of these are attributable to the 
structure of the proceedings, the legal standard for 
incapacity, and the realities of court administration. All 
of these may converge and explode in instances of elder 
abuse and cause enormous obscurity when attempting 
to accurately evaluate the senior’s capacity. For example, 
a victim’s capacity to make decisions for him/herself is 
directly impacted by the degree to which the abuser is 
involved in those decisions. The diffi culty here is that 
there is no bright line; capacity exists on a gradient. 

With the aging of the 
Baby Boomers and increased 
life expectancies, the number 
of seniors in this country will 
grow dramatically within 
the next few years. With that 
growth will also come a rise 
in elder abuse, due to the in-
evitable complex needs and 
problems associated with the 
increase of this vulnerable 
population. Elder abuse is 
embedded in the common 
fragilities of many older adults. The physical, cogni-
tive, and emotional changes that come with aging can 
increase an older person’s vulnerability to abuse.

There is currently no national accord on the defi ni-
tion of elder abuse; each state’s defi nition varies from 
the other; although there has been more consensus 
recently. The term elder abuse is generally defi ned as the 
physical, sexual or emotional abuse, fi nancial exploita-
tion, neglect, or abandonment of a senior. This type of 
abuse is often referred to as a hidden crime. It is referred 
to as such for a number of reasons. First, for every case 
of elder abuse reported, many more go unreported. In 
fact, for every incident of elder abuse that is reported, 
it is estimated that approximately two dozen go unre-
ported.1 Elder abuse and fi nancial exploitation is largely 
an uncontrolled problem. Second, the majority of the 
abusers are family members or those in a close relation-
ship with the elderly person, which often dissuades the 
senior from reporting the abuse. For example, a mother 
being abused by her daughter might not want to see 
her go to jail and as a result never tells anyone about 
the abuse. The mother may also be humiliated by, or 
ashamed of, the abuse, and so she keeps it to herself. 
Third, the capacity of the senior, affected by the abuse 
and perhaps other illnesses causing further capacity 
deterioration, may make the ability to prosecute the case 
challenging. Lastly, very few cases are in fact prosecuted 
due to the lack of specifi city in the legal defi nition of 
elder abuse and the diffi culty in proving the senior’s 
actual vulnerability. As a result, many instances of elder 
abuse go unreported and as such, unaddressed.

All states have some variation of adult protective 
services law and civil or criminal laws that are applied 
to cases of elder abuse. However, with differences in the 
laws and insuffi cient reporting mechanisms, the ma-
jority of elder abuse cases go on without much, if any, 
resolution. While offi cials of Adult Protective Services 
in New York State are required to report elder abuse 
to law enforcement, it is only if they have “reason to 

Elder Abuse and the Court System: Oil and Vinegar?*
By Bernard Krooks**
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mechanisms and opportunities for negligence on behalf 
of the guardians. In many instances, there is outright 
abuse. Unfortunately, due to an overtaxed and under-
fi nanced guardianship system, victims of elder abuse 
do not often get the protection they should under the 
statute even after the appointment of a guardian for 
the incapacitated person. Most guardians do not have 
any legal or mental health training, nor are the courts 
requiring it of them.4 Few take interest in the victim’s 
care plan or whether the victim can participate in his/
her own decisions. A required reporting system cur-
rently5 exists under Article 81, wherein the guardians 
must account on an annual basis

 
for their actions, both 

fi nancial and medical, or their lack of action. However, 
when the average guardian does not fi le his/her report 
timely, there are no true consequences to that guardian. 
Sometimes the court’s review of these reports is behind 
by several years. Oftentimes, there is no follow-up by 
the court, or it does follow-up but is delayed in its ac-
tion. While many guardians are well-intentioned and are 
not actively hurting their wards,  the guardian may not 
be fulfi lling all of his/her required duties as guardian, 
such as visiting with the incapacitated person at least 
four times a year as required by the statute6 or prudently 
managing his/her fi nances. This lack of monitoring 
makes it evident that the statutory scrutiny and report-
ing requirements can be stretched, or even ignored, 
without any consequence and possibly extreme detri-
ment to the senior. The courts’ insuffi cient oversight of 
guardianships has provided ripe opportunities in which 
guardians have fi nancially exploited and/or neglected 
the victim for whom the guardian was appointed.

The identifying, reporting and addressing of elder 
abuse is complex and multilayered. As guardianship is a 
commonly used resource to address elder abuse, victims 
are distinctly vulnerable to its systematic fl aws as it is 
currently administered. The failure of the courts to ap-
propriately monitor guardianships has left many seniors 
vulnerable and exposed to elder abuse, even after al-
leged protective measures have been taken.

Endn otes
1. Under the Radar: New York Elder Abuse Prevalence Study, May 

2011.

2. NY Soc. Serv. Law, Art. 9B, §473(5).

3. NYS MHL § 81.09.

4. NYS MHL § 81.19.

5. NYS MHL § 81.31. 

6. NYS MHL § 81.20(5).

*This article was previously printed in the ABA Senior 
Lawyers Division Experience magazine, Summer 2015 
issue.

**Elizabeth Valentin, a partner with the law fi rm of Lit-
tman Krooks LLP, assisted in the preparation of this 
article.  

Capacity is complex and affected by a many number of 
things, such as the mental and physical stress the indi-
vidual is experiencing. As a result, it is quite possible for 
an individual to possess capacity under certain circum-
stances and not in others. Elder abuse can exacerbate 
emotional and cognitive impairment, which can often 
present as the inability to make decisions. Also, in a state 
like New York with such ethnic and linguistic diversity, 
capacity may present differently when the senior does 
not speak English or is unfamiliar with the mainstream 
culture. As such, many cases of elder abuse fi nd their 
way into guardianships.

Ascertaining the person’s capacity is at the core of 
these cases. However, it is a diffi cult task to decipher 
if the person’s alleged lack of capacity is simply due 
to, or greatly affected by, the abuse, in which case once 
removed from the abusive environment/relationship,
s/he can, and should, be able to continue making deci-
sions without the assistance of a guardian. Or, does this 
senior in fact lack capacity, and require the assistance 
of a guardian? The problem with the use of guardian-
ship to address elder abuse lies in the identifi cation of 
whether the appointment of a guardian is appropriate 
for someone who simply needs assistance out of the 
abusive environment/relationship, not a guardian to 
make all decisions on his/her behalf going forward. It 
requires a true investigation into whether the victim 
of elder abuse in fact lacks capacity. Generally, a court 
evaluator is appointed in most guardianships.3 S/he 
is the eyes and ears of the court and investigates the 
underlying reasons behind the need for the guardian-
ship. However, in many cases, a true investigation is not 
undertaken by the court evaluator. The investigation is 
simply a cursory review and reporting of the alleged 
facts based on one visit made with the alleged incapaci-
tated person a few days before the hearing, which often 
leads to the guardianship not addressing the true issue 
at hand, the elder abuse.

Further, due to overburdened New York court 
dockets, courts do not always specifi cally tailor the 
guardian’s powers to ensure that the guardian may only 
exercise those powers needed to address the specifi c 
issues before the court, but rather allow for the use of 
general boilerplate powers, which end up stripping the 
victim of certain decision-making authorities, which
s/he may still be capable of exercising. This is espe-
cially problematic for those victims of elder abuse that 
have specifi c gaps in their capacity due primarily to the 
trauma of the abuse. Elder abuse is complex, and the 
disparity between the statutory intent of guardianships 
and the realities of their administration, does not add up 
to a quicker end to the abuse.

There are also additional risks faced by elder abuse 
victims even after a guardian is appointed. The New 
York State guardianship statute is administered in such 
a way that there are a number of gaps in the oversight 
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ered services due to the transfers that would generate 
the penalty period, which they are attempting to trig-
ger. Although the statutory language speaks of “oth-
erwise eligible,” the interpretation adopted by CMS 
would require institutional placement.

Can Assets Be Gifted Back in Order to Reduce 
the Penalty Period and Used to Private Pay for 
Care During the Pendency of that Period?

An individual’s countable resources at the start of 
the month for which coverage is sought must be no 
more than $4,200 in 2007, and countable income must 
be less than the cost of care at the private pay rate. 
The question of whether one can simply “gift back” 
assets that were initially transferred in order to bring 
the Medicaid applicant down to the eligibility levels, 
and use those returned funds to private pay for care, 
has been addressed favorably by at least one county. 
According to sources in Broome County, DSS has in-
dicated it will approve applications where money has 
been gifted out, and gifts are being made back to the 
Medicaid applicant to private pay for care, and Oneida 
County may follow suit. The initial transfer results in 
a penalty period calculated based upon 100 percent of 
the transfer value, with the applicant relying upon the 
gift back of funds on a monthly basis to reduce the pen-
alty period (addressed in 96 ADM-8), such that when 
the appropriate number of months passes, the gift back 
to the Medicaid applicant will reduce the penalty pe-
riod so that the penalty on the transferred funds would 
expire. Most commentators believe that this method 
is not viable in light of the language on page 18 of 06 
OMM/ADM-05, which states:

The exceptions to the application of 
transfer of asset penalties that apply 
to transfers made on or after August 
11, 1993, continue to apply to transfers 
made on or after February 8, 2006 (see 
96 ADM-8). The following clarifi cation 
should be noted with respect to assets 
that are returned to the individual.

For active Medicaid cases, if all or part 
of the transferred assets are returned 
after the Medicaid eligibility determi-
nation, the assets must be counted in 
recalculating the individual’s eligibil-
ity as though the returned assets were 

Medicaid eligibility 
continues to be the “life 
preserver” that keeps our 
elderly, frail and disabled 
clients afl oat. In the last 
edition of the Elder Law 
Attorney, we discussed 
several of the most signifi -
cant issues that have arisen 
under the Defi cit Reduction 
Act of 2005 (DRA ‘05). This 
article will provide a further 
update, including issues 
raised and analyzed at the Elder Law Section Summer 
Meeting in Stowe, Vermont, August 2-5, 2007.

Basic rules governing Medicaid applications were 
altered by the Defi cit Reduction Act of 2005 in two fun-
damental ways: 1) The look-back period for transfers 
made on or after February 8, 2006 was expanded to 60 
months; and 2) The penalty period applied to transfers 
made within the look-back period no longer begins to 
run on the fi rst day of the month following the transfer, 
but rather does not begin to run until three criteria are 
met:

1. The individual is otherwise eligible for medical 
assistance; 

2. The individual would otherwise be receiving an 
institutional level of care; and 

3. An application for such care would be approved 
“but for” the application of the penalty period. 

The implementation of these two new rules, and 
some of the other changes enacted through DRA ‘05, 
are updated below.

Must an Individual Be Actually Residing in a 
Nursing Home to Start a Penalty Period?

The term “institutional level care” could mean one 
of three things: nursing home services; institutional 
services equivalent to nursing homes; or home- or 
community-based services under a waiver program. 
The most recent guidance from the Centers for Medi-
care & Medicaid Services (CMS), however, indicates 
that an individual must be either residing in a skilled 
nursing facility or actually receiving waivered home care 
services. This presents a Catch-22, as individuals are not 
eligible for institutional Medicaid coverage or waiv-

Medicaid Under DRA ‘05—18 Months Later
Recent Developments in New York Shape the Elder Law Attorney’s
Approach to Medicaid Planning
By Louis W. Pierro
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note meets all the DRA requirement 
(06OMM\ADM-05, p. 24) the lending 
of money in exchange for a promissory 
note is not treated as an uncompen-
sated transfer.

Moreover, the e-mail goes on to state that there is 
no requirement to name the state as a remainder ben-
efi ciary on a promissory note, unlike an annuity. 

In the fi rst reported Fair Hearing decision deal-
ing with a promissory note, In re Rose M., Fair Hearing 
No. 4732056R (Albany County), the use of a promis-
sory note was addressed at length. Albany County 
denied a Medicaid application wherein a promissory 
note had been entered into that was originally not 
compliant with DRA ‘05, although the note had been 
amended to bring it into compliance subsequent to the 
Medicaid application and prior to the Fair Hearing. 
Albany County made a number of assertions cited in 
the decision, claiming that the promissory note was 
either a countable resource or that it triggered a penalty 
period, including “…that the Agency considered these 
instruments as sham transactions, rendering the ap-
pellant ineligible for medical assistance…that the only 
purpose of this transaction was to reduce the penalty 
period…that if the appellant cannot offer any other 
valid explanation for the promissory note, then it must 
be considered a transfer of assets…that the changes to 
the Medicaid law in the Defi cit Reduction Act of 2005 
(DEFRA) were intended to prevent further improper 
use of techniques, such as sham promissory notes, to 
avoid a transfer of assets penalty…that if the promis-
sory note and modifi cation at issue was found valid, 
it would violate the spirit of the new Defi cit Reduc-
tion Act of 2005…that the promissory note was not 
actuarially sound, as required by DEFRA 2005, and…
that DEFRA 2005 could be interpreted to also prevent 
unduly short payment periods that bear no relation to 
the purpose of the loan or the life expectancy of the in-
dividual receiving the payments.” In re Rose M., pp. 6-8. 
To all of the above, the administrative law judge stated, 
“The agency’s contentions concerning the validity of 
the promissory note at issue are unpersuasive.” 

The ALJ did state, however, that “the original 
promissory note as drafted does not meet all of the 
criteria to be considered exempt from the transfer of 
asset penalties under Social Services Law § 366.5(e) and 
DEFRA 2005. Although the promissory note provides 
for equal payments during the period of the loan and 
has no balloon payments at the end, the note by its 
terms can be cancelled at the appellant’s death and 
there is no provision for the payments to be made to 
the appellant’s estate.” The evidence at the Fair Hear-
ing did show that two months after the purchase of 
the promissory note, the appellant and her daughter 
modifi ed the note, with the intent that the instrument 
be non-negotiable, and non-cancellable at death. The 

never transferred, and the length of 
the penalty period must be adjusted 
accordingly. The recalculated penalty 
period, if any, will begin when the 
individual is receiving nursing facility 
services for which Medicaid coverage 
would be available but for the imposi-
tion of the transfer penalty. Therefore, 
the recalculated penalty period can-
not begin before the assets retained 
by the individual at the time of trans-
fer, combined with the assets trans-
ferred and subsequently returned to 
the individual, have been spent down 
to the applicable Medicaid resource 
level. (emphasis added)

There is also an example provided on page 19 of 
the ADM. Nonetheless, practitioners continue to rely 
on “gifting back,” and some counties may approve 
Medicaid eligibility and reduce the penalty based upon 
the return of assets. Ironically, it was reported that the 
reason cited by Oneida County DSS for approving the 
application on this basis was that they have requested 
guidance from the New York State Department of 
Health, but have been unable to get a response to their 
questions. Caution should be exercised when advising 
clients on the effect of gifting back assets to reduce the 
penalty.

Will the Use of a Promissory Note Work to 
Reduce Assets Below the Medicaid Eligibility 
Level?

There is growing consensus that a promissory note 
drafted in compliance with DRA ‘05 will work to re-
duce the penalty period, and provide an income stream 
back to the Medicaid applicant to privately pay the cost 
of care during the running of the penalty. The two key 
issues that have arisen are whether the transfer will 
be treated as having been made for full and adequate 
consideration (thereby not generating any additional 
penalty) and whether the promissory note will be 
treated as having no value as a resource for Medicaid 
eligibility purposes. In an e-mail dated May 24, 2007 
from the Offi ce of Health Insurance Programs of the 
New York State Department of Health, it was stated 

When the note includes language 
which makes it non-negotiable, it can-
not be sold. Although the person may 
legally be able to sell his/her interest 
in the note, most, if not all notes we 
are seeing are unsecured. We have not 
been able to fi nd a secondary market 
for unsecured promissory notes. For 
these reasons, the outstanding balance 
of the note is not treated as a count-
able resource (see MARG p. 269). If the 
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equal payments with no balloon payments, and must 
name the Medicaid program as the fi rst remainder ben-
efi ciary (second benefi ciary in the case where a spouse 
or minor or disabled child is named in fi rst position). 
Once again, Albany County and Onondaga County 
have rejected Medicaid applications utilizing a GRAT. 
A number of other counties have approved the GRAT, 
for which the logic is identical to that of the promissory 
note. 

In a Fair Hearing argued July 31, 2007, which ap-
pealed a Medicaid denial based upon a GRAT, Albany 
County Department of Social Services fi led a memo-
randum which cites a publication entitled “Enclosure,” 
published by the CMS, describing the “new Medicaid 
transfer of assets rules under the Defi cit Reduction 
Action of 2005.” The County quotes that publication as 
stating, “Some states have experienced problems with 
individuals who have attempted to circumvent rules 
penalizing transfers of assets by obtaining promis-
sory notes, loans, or mortgages containing a promise 
of repayment from transferees. Individuals would 
then present the note, loan or mortgage instrument at 
the time of their Medicaid application for long term 
care services in order to establish that these transac-
tions were actually loans, not gifts. In some cases, these 
were merely sham transactions, and repayments of the full 
amount transferred was neither expected nor enforced.” 
(emphasis added) If analogized to the promissory note, 
which appears to be now accepted by the Department 
of Health, the GRAT actually provides a greater cer-
tainty that annuity payments will be returned, as it im-
poses fi duciary duties upon the trustee, which are not 
present in the case of a promissory note. In particular, 
in the case of a GRAT which has a corporate fi duciary 
as the trustee, the certainty of payment is assured by 
the obligations of the corporate trustee and the risks 
that they run of violating their statutory obligations, 
facing litigation or sanctions, including losing his or 
her license. 

In the memorandum filed by Albany County (In re 
Lillian R., Fair Hearing No. 4823013P), the DSS in 
Lillian R. shockingly concludes with respect to the use 
of a GRAT: “[p]ermitting Medicaid applicants to 
transfer approximately one-half of any excess resources 
they have without penalty by simply submitting a 
form purporting to transform the virtual gift into a 
highly suspect financial transaction would be an 
unwarranted and unauthorized amendment of the 
Medicaid eligibility laws. The only action that could 
be worse would be to grant an actual license to steal.” 
The specific arguments posed by the County against a 
use of a GRAT mirror those rejected by the administra-
tive law judge in the Rose M. Fair Hearing, including, 
“If the individual cannot explain what other benefit 
there is for him/her to have the GRAT, annuity or loan, 
the law (SSL § 366(5)(e)(3)) requires that the transfer 
‘shall render the individual ineligible for nursing 

ALJ concluded, “These modifi cations to the original 
promissory note comply with the exemption require-
ments for the purchase of promissory notes cited 
above. However, this modifi cation of the promissory 
note does not cure the defect and make the note now 
exempt from a transfer penalty, resulting in a recalcula-
tion of the penalty period by the Agency.” In re Rose 
M., at p. 8. In sum, if the applicant/recipient had all 
of the funds returned to her, and then re-executed the 
loan based upon the new promissory note, the penalty 
period would be recalculated and the note exempt. Un-
fortunately for Rose M., in light of the circumstances, 
the ALJ affi rmed the County’s decision. 

It has been widely reported that DSS agencies 
from Suffolk to Erie Counties, and from New York 
City to Lewis County, are now accepting promissory 
notes which follow the DRA ‘05 requirements for valid 
instruments. They are properly considered transfers for 
full and adequate consideration generating no penalty, 
and further they are not assignable and have no value 
as a resource for Medicaid purposes. Albany County, 
the situs of the Rose M. Fair Hearing, has a number of 
other applications that it has rejected, three of which 
were the subject of Fair Hearings that occurred several 
months ago (argued by Section Member Tim Casserly) 
that are yet to be decided. In addition, our offi ce has an 
application that was fi led in Onondaga County (Syra-
cuse) in August 2006, for which we received a denial 
in April 2007. The note complied with DRA ‘05 and is 
non-assignable, and no reason was given by DSS for 
the denial other than that the note is countable. A Fair 
Hearing is pending. Notwithstanding the positions of 
Onondaga and Albany Counties, it appears that in the 
rest of New York State, and pursuant to guidance from 
the New York State Department of Health, promis-
sory notes drafted in compliance with DRA ‘05 will be 
accepted. 

Will a Grantor Retained Annuity Trust (GRAT) 
Work the Same as a Promissory Note Under 
DRA ‘05?

A Grantor Retained Annuity Trust (GRAT), or 
“long term care annuity trust” (courtesy of Rene 
Reixach) is a short-term trust with payments over an 
abbreviated time frame which deplete the corpus, leav-
ing nothing in the trust upon termination. Such a trust 
may be created by a Medicaid applicant, with either 
a family member or corporate trustee, such that the 
value of the transfer is “zeroed out,” based upon the 
calculation of the return of funds through the annuity 
payment. In addition, the trust should have no value in 
the hands of the grantor, except as income in the form 
of the annuity payments. Based upon its structure as 
an annuity, in order to meet the Defi cit Reduction Act 
requirements and not be considered an uncompensated 
transfer, the GRAT must be actuarially sound, have 
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Although it is the author’s opinion that a GRAT 
when properly structured will work as well or better 
than a promissory note, in light of the guidance now 
afforded by the New York State Department of Health 
and In re Rose M., for the moment use of a promissory 
note may be the safer course.

Had the Mandatory “Income First” Rule Under 
DRA ‘05 Changed the Law in New York?

For almost ten years, New York Medicaid appli-
cants seeking an increase to the Community Spouse 
Resource Allowance (CSRA) had to face a Fair Hearing 
utilizing the income-fi rst rule. Under DRA ‘05, income-
fi rst is now mandatory in all states.

Prior to the enactment of DRA ‘05, a series of cases 
was decided dealing with the requirement imposed 
at Fair Hearing that the increase to a CSRA of a com-
munity spouse, whose income fell below the Minimum 
Monthly Maintenance Needs Allowance (MMMNA), 
be calculated based upon the requirement that the 
purchase of a single premium immediate life annuity 
structured to generate cash fl ow suffi cient to bridge 
the gap between the community spouse’s income and 
the MMMNA be utilized. The New York State De-
partment of Health defended its use of the self-styled 
“single premium immediate annuity method,” which 
was fi rst imposed at Fair Hearing, in four cases which 
all resulted in reversals of the Fair Hearing decisions 
in Article 78 proceedings in Supreme Court. See Parks 
v. Commissioner of Delaware County Department of Social 
Services and Commissioner of the New York State Depart-
ment of Health (Sup. Ct., Sullivan County, Index No. 
1288/05, page 4); Berg v. Commissioner of New York State 
Department of Health and Commissioner of Nassau County 
Department of Social Services (Sup. Ct., Sullivan County, 
Index No. 1680/0, p. 4); and Giaquinto v. Commissioner 
of New York State Department of Health and the Commis-
sioner of the Montgomery County Department of Social 
Services (Sup. Ct., Albany County, Index No. 7220-05, 
p. 5) (all cases citing In re the Appeal of Charles C., Fair 
Hearing No. 3909119P, August 15, 2003); see also Hoff-
man v. Commissioner of Erie County Department of Social 
Services and Commissioner of New York State Department 
of Health (Sup. Ct., Erie County, Index No. 12005 9080). 
In the Giaquinto case, DOH in fact appealed the Article 
78 decision to the Appellate Division Third Depart-
ment, along with the award of attorneys’ fees that was 
made by the Supreme Court. In a subsequent affi davit 
fi led September 15, 2006, however, the Attorney Gen-
eral withdrew the appeal of the merits of the decision, 
proceeding only with the appeal of the attorneys’ fee 
award. See Giaquinto v. Commissioner of New York State 
Department of Health and the Commission of the Montgom-
ery County Department of Social Services (Appellate Div. 
3d Dep’t, April 5, 2007, Docket No. 501192). 

facility services for the applicable period of time.’” The 
County also makes the specious argument that choos-
ing a term for the GRAT shorter than the natural life 
expectancy of a Medicaid applicant prevents it from 
being “actuarially sound.” The County then cites a 
letter which it sent to the New York State Department 
of Health dated April 5, 2007, seeking guidance on the 
use of a GRAT by a Medicaid applicant, stating, 
“Although NYSDOH has not yet responded to this 
communication, program staff at ACDSS was contacted 
by program staff at NYSDOH and informed that 
GRATs were be considered as a countable resource 
rather than as a transfer.” Based upon that communica-
tion, the County denied the Medicaid application. We 
await a written determination by the administrative 
law judge based upon the January 31, 2007 Fair 
Hearing.

The Onondoga County Department of Social 
Services has also denied a Medicaid application in-
volving a GRAT, taking the position that the amount 
placed into the “long term care annuity trust” either is 
all countable as income or is a countable resource. In 
support of its position, the County cites 96 ADM-8, at 
p. 5, which states “portions of the trust principal and 
income which can be paid to or for the benefi t of the 
Medicaid applicant are considered to be an available 
resource.” At the Summer Meeting of the Elder Law 
Section in Stowe, Rene Reixach presented his position 
with regard to the GRAT, which will be the substance 
of his legal arguments in the Fair Hearing in Onon-
doga County. According to Mr. Reixach, “There are a 
number of reasons why this position of the agency is 
incorrect, including that the payments from a GRAT 
are defi ned as all income, pursuant to EPTL § 11-A-
1.3(a)(1). In each month, all that can be received by the 
Medicaid applicant is the monthly payment amount, 
no more and no less.” Similarly, citing 91 ADM-17, p. 3, 
the argument with regard to availability of the corpus 
from a GRAT fails because resources are measured 
as a fi rst-of-the-month “snapshot.” By defi nition, the 
only available funds from a GRAT are the amounts 
that comprise the income payment in a given month, 
not the entire corpus of the trust. It should be noted, 
however, that David Goldfarb opined at the Summer 
Meeting that “the period payments from the annuity 
may be treated as a ‘restriction’ as to when distribution 
may be made, which would be ignored in deeming the 
resource available.” In support, Mr. Goldfarb cites 42 
U.S.C. § 1396p(d)(3)(B)(i), which states, “If there are 
any circumstances under which payment from the trust 
could be made to or for the benefi t of the individual, 
the portion of the corpus from which,…payment to the 
individual could be made shall be considered resources 
available to the individual.…” In a properly drafted 
GRAT, the principal will not be available regardless of 
circumstances, and the only available payment would 
be that of the annuity stream of income, similar to the 
treatment of an income-only trust.
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Saratoga County required that the annuity product 
be purchased as a condition of Medicaid eligibility. A 
proceeding under Article 78 has been fi led in Albany 
County to overturn the Fair Hearing decision.

In a subsequent Fair Hearing decision, In re the 
Appeal of Morris K., decided July 18, 2007, the is-
sue of a single premium immediate life annuity was 
again addressed, this time with a different result. As 
required by statute, the initial Medicaid application 
was denied by the County and the determination was 
deemed “correct when made.” In establishing the 
amount of resources required to increase income up 
to the MMMNA, the administrative law judge held, 
“Although the agency could use an investment medium 
such as an annuity to determine how much a resource 
could generate in monthly income, in this case the 
calculations provided by the appellant’s representa-
tive are persuasive that even when using a higher rate 
of return of 5% to calculate the income the resources 
could generate the appellant’s spouse still falls below 
the MMMNA.” The appellant’s memorandum submit-
ted at Fair Hearing provided the ALJ with detailed 
calculations based on a presumed available rate of 
interest, utilizing both a 3% and 5% rate of return. 

The pertinent language from the letter to the State 
Medicaid Directors cited by the ALJ above is “adjust-
ing the CSRA to the amount a person would have to 
invest in a single premium annuity to generate the 
needed income,” which is modifi ed by the language 
“attributing a rate of return based upon a presumed avail-
able rate of interest, or other methods.” In reality, the 
single premium immediate life annuity is not based 
upon an available rate of interest, as noted by the judge 
in Parks v. Moon, but rather on a return of principal 
with an interest rate “tacked on.” In prior cases, a 3–2% 
rate of return was held to be reasonable. See Hoffman v. 
Weiner, Sup. Ct., Erie County, December 2, 2005, Index 
No. 12005 9080, and In re the Appeal of James Trapa-
nese, Fair Hearing decision dated September 17, 2004. 
Clearly, the return of principal from a single premium 
immediate life annuity is not a reasonable rate of 
return, but the issue ultimately will have to be resolved 
by the courts.

This article originally appeared in the Fall 2007 issue 
of the Elder Law Attorney, published by the Elder Law 
Section of the New York State Bar Association.

On March 27, 2007, a decision after the Fair Hear-
ing was rendered in In re the Appeal of June L., which 
runs counter to the court rulings involving the unau-
thorized mandate of a single premium immediate life 
annuity, which was consistently determined to be ar-
bitrary, capricious and without basis in state or federal 
law. Once again NYSDOH is imposing the immediate 
annuity requirement through the Fair Hearing. In ren-
dering its decision, the administrative law judge cites a 
letter sent to State Medicaid Directors on July 27, 2006 
from the CMS, holding:

In cases such as this, State Regulatory 
authority directs that the department 
establish a resource allowance ad-
equate to generate suffi cient income 
to raise the community spouse to the 
MMMNA. Federal guidelines as found 
in “The State Medicaid Directors” let-
ter of July 27, 2006, provide that “States 
may use any reasonable method for 
determining the amount of resources 
necessary to generate income, includ-
ing adjusting the CSRA to the amount 
a person would have to invest in a 
single premium annuity to generate the 
needed income, attributing a rate of 
return based on a presumed available 
rate of interest or other methods.” It is 
clear that reference need not be lim-
ited to the current rate of return which 
excess resources may be generating. 
A preferable investment in this case 
would be to determine the extent of 
resources required to purchase a single 
premium immediate life annuity that 
would generate suffi cient monthly 
income to raise the Community Spouse 
to the MMMNA. It should be remem-
bered that the decision is not requiring 
that the Community spouse actually 
purchase such an annuity, but rather, 
that such investment vehicle is simply 
being used as a reasonable benchmark 
to establish the amount of excess 
resources needed to generate suffi cient 
monthly income. (emphasis added)

Despite the ALJ’s statement that the annuity 
requirement is a “reasonable benchmark,” and not 
a mandate, in response to the Fair Hearing decision 
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QIf money were no object, where would your dream 
destination be?

AA villa in Tuscany.

QHow many children do you have?

AThree—I have a 16-year-old son, a 14-year-old son 
and a 12-year-old daughter. I was Section Chair the 

year I was pregnant with her and she attended her fi rst 
summer meeting at 2 months old—I believe it was in 
Newport, RI. 

QNow back to your career, how did you become in-
terested in elder law?

AWhen I fi rst started to practice, I worked in tradi-
tional T&E, and clients would come in with more 

and more questions on long term care. In order to do 
justice for my clients, I decided to focus on that area of 
the law. I still remember my fi rst elder law meeting in 
the early 90s, everyone was so friendly, energetic and 
collegial. We are still a close knit group. We’ve watched 
each other’s children grow, and some of our members 
are becoming grandparents! I have learned a tremen-
dous amount from the Section and its members. 

QWhat’s your favorite part about your job?

ASince every client is unique, I fi nd it very fulfi lling 
to identify and understand the issues facing a par-

ticular client and to fi nd a way to help him or her navi-
gate long term care issues. Having a client tell me they 
got a good night’s sleep for the fi rst time in months 
after meeting with me is especially rewarding. 

QI read that you were instrumental in the Loretto 
Foundation Community Trust; can you tell me a 

little more about it?

AYes, it all started with a phone call from the Fi-
nance Department at Loretto. They were looking 

for a way to increase the income allowance for com-
munity-based Medicaid. Initially, they called me to see 
if there was a way to get the legislature to increase the 
allowance, but eventually we created the Loretto Foun-
dation Community Trust. The end result is that eligible 
individuals have access to needed health and support-
ive services while maintaining their ability to continue 
living in their own communities.

QSo what did you want to be when you were 13?

QWhere are you from?

AUtica, NY

QIs that where your fam-
ily is from?

AYes. My dad and ex-
tended family still live 

there. 

QAnd you work in Syra-
cuse?

AYes, the main offi ce of my fi rm, Hancock Esta-
brook, is in downtown Syracuse, in the AXA Tow-

ers. 

QWhere have you traveled?

A My husband’s family is from Sicily and his dad 
didn’t come over to America until he was in his 

twenties. All of my husband’s aunts, uncles and cous-
ins still live there. My husband and I have traveled to-
gether to Sicily twice, for our honeymoon and recently 
with our children. 

KC: Wow that must have been a special trip.

CA: Yes, it was great to be able to visit with family. I 
love to travel. In college, I studied in London. My hus-
band travels a lot for work and sometimes our family 
gets to accompany him, which is always nice. I’ve been 
to Paris, too, and Hawaii, which I loved.

QSo what is your favorite food in Italy?

APasta! They have the best pasta. The pizza there is 
amazing too! 

KC: Sounds delicious.

QHow about desserts?

AIn Sicily, they serve a breakfast pastry every morn-
ing that’s similar to a croissant and is fi lled with 

cream, apricot preserves or pistachio. They also have 
delicious lemon ice and amazing gelato.

QWhat’s your favorite fl avor of gelato?

ADefi nitely pistachio.

Member Spotlight: Cora Alsante
Interview by Katy Carpenter
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AThat’s a tough one. I 
would say a combina-

tion of Scarlett O’Hara in 
Gone with the Wind and Bette 
Midler in Beaches. 

QDo you have any words 
used to describe yourself?

AI’m outgoing, compas-
sionate, spiritual, grate-

ful and loyal.

QDoes anyone tell you 
that you have a doppel-

gänger or a famous person 
you resemble?

ANot really. Years ago, when I was younger, some-
one told me I looked like Kate—from the Titanic …

KC: Winslet.

CA: Yes, Kate Winslet.

QIs there anything else you want people to know 
about you?

AI am very fortunate to work in a career that I love, 
and I come to work every day feeling like I work 

with family. I’ve been with the same fi rm for 25 years—
so I guess that’s where my loyalty shows.

KC: Yes, that’s quite some evidence.

CA: I also love the joys of being a mom.

Katy Carpenter is a paralegal with Wilcenski & 
Pleat PLLC in Clifton Park, and a May 2016 graduate 
of Albany Law School.

AHa ha, don’t laugh 
but it’s the truth—a 

hairdresser! I wanted to be 
a hairdresser and own a 
nail salon, but I came from 
a strict Italian family where 
I was the oldest and the 
only girl. So, at 13 I knew I 
would be attending college 
and my dad pushed me to 
attend law school. I went 
to Hamilton College and 
studied philosophy and my 
advisor was the pre-law 
faculty member, so it was 
serendipitous. In a strict 
Italian family, you do what 
your dad tells you!

KC: So I’ve been told.

QAre there hobbies you look forward to on the 
weekends?

AI’ve run a couple of sprint triathlons and I love 
spinning.

KC: Wow! You’re active!

Anything that’s healthy and helps with stress. I also 
like to read novels, and People Magazine is my 

guilty pleasure.

QWho’s your favorite author?

AAdriana Trigiani, mostly because she writes about 
life in Italy.

QIs there a character that embodies your personal-
ity?
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cussed what these programs offer and what the eligibil-
ity criteria are. This was a crucial session for anyone 
who practices Elder Law or Special Needs law.

The program fi nished with an anticipated energetic 
discussion of ethics. Mike Ryan moderated and posed 
hypotheticals to our distinguished panel, comprised 
of Past Chair Cora Alsante, Joe Greenman and Dave 
Smith. 

This year’s program was a departure from prior 
years’ emphasis on Elder Law. The fi rst time I spoke 
at an Annual Meeting was in 1994. I was a new lawyer 
(though not a young one!) and OBRA 1993 had just 
been enacted. I discussed the history of fi rst party and 
third party Special Needs Trusts and noted that the 
planning would now differ for those with disabilities 
under the age of 65 from those above the age of 65. 
While we had minted the term Elder Law, we had not 
yet developed the term Special Needs Law. As OBRA 
1993 affected most aspects of Elder Law, the new “pay-
back” SNTs were only one of the important changes to 
our practices. We talked about the new 36-month look-
back for transfers and the onerous 60-month look-back 
for Trusts. Article 81 had also just been passed, and the 
program highlighted its provisions for incapacitated 
adults. The practice that was to become Special Needs 
law encompassed only about 20% of the program. 

So this year’s Annual Meeting refl ected the integra-
tion of Elder Law with Special Needs Law. Thanks to 
Past Chair Fran Pantaleo for spearheading the change 
of our Section name from the Elder Law to the Elder 
Law and Special Needs Section. And thanks to current 
Chair JulieAnn Calareso for inviting me to serve as 
Co-chair of this year’s Annual Meeting. Thank you to 
all of our Past Chairs who continue to play an active 
role in the Section. Thank you to all of our speakers this 
year, and every year, who have devoted hours of time 
educating section Members. And thanks to Co-chair Liz 
Briand for working so tirelessly on this program. And 
most of all, thanks to all of you, our Section members, 
who, one again, made this Annual Meeting a sellout 
event. 

The 2016 Annual 
Meeting refl ected the meld-
ing of Elder Law with 
Special Needs Planning. In 
past years, programs have 
concentrated on the prac-
tice of Elder Law. This year, 
however, more than half 
of the program addressed 
Special Needs law.

The 2016 program began 
with the important Elder 
Law update by Section Past Chair Howie Krooks. 
Howie’s past presentations have highlighted not only 
New York State statutes and decisions but also federal 
legislation, issues and trends of importance to us. After 
the Elder Law Update, new this year will be a separate 
Special Needs Update. Bob Mascali brought his exper-
tise in Special Needs Planning and trust administration 
and updated us on important case law affecting our 
clients with special needs. 

We were very appreciative that a panel of fi ve 
Surrogate’s Court Judges discussed SCPA 17-A 
Guardianships and applications for Special Needs 
Trusts. Hon. David H. Guy of Broome County, Hon. 
Peter J. Kelly of Queens, Hon. Nelida Malave-Gonzalez 
of the Bronx, Hon. Stacy L. Pettit of Albany and Hon. 
Brandon R. Sall of Westchester addressed bonding, ac-
countings and budgets for Guardianships and Special 
Needs Trusts as well as the appointment process in 
their counties. This is the fi rst time our Annual Meeting 
has had a Surrogate’s Court panel, and we were hon-
ored to host these judges. Past Chair Fran Pantaleo 
served as moderator.

The next panel helped us wind our way through 
the maze of government entitlements and programs 
our clients face daily. ACA, ABLE, FIDA, MAGI, MLTC, 
MCO and SNAP are just some of the acronyms that 
impact our clients’ lives. Some have altered traditional 
Medicaid and have opened planning opportunities for 
those with special needs. Past Chair Richard Weinblatt 
moderated a panel consisting of Valerie Bogart, Chair-
Elect David Goldfarb and Rene Reixach. They dis-

2016 Annual Meeting Refl ects Broad Scope of the 
Practice of Elder Law and Special Needs Law
By Joan Lensky Robert
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partnership between seniors and government wherein 
seniors will pay a fair share for long-term care services 
with the government’s support. This program is based 
upon the belief that public policy concerning social 
programs should be a contract between seniors and 
the government where the senior pledges to contrib-
ute his/her fair share of the cost burden of long-term 
care services in exchange for retaining a protected 
amount of personal assets while receiving government 
assistance.

Once the white paper was adopted, the Section 
launched a Compact working group, which “met” 
every week at 8:00 a.m. for 5 years until the 2010-2011 
budget was adopted by the New York Legislature. In 
that budget, the Social Services Law was amended 
by adding a new Section 366i, known as the Long-
term Care Financing Demonstration Program. This 
pilot program was supposed to extend to as many as 
fi ve thousand people. And, although approval under 
federal law and regulations was required (and never 
sought by the state), the codifi cation of this pilot pro-
gram consistent with principles of the Compact repre-
sented fi ve years of hard work by our Section. It refl ects 
the fact that the New York legislature listened to our 
Section, and an important idea that we created. It spoke 
loud and clear that the Elder Law Section was cred-
ible group of lawyers interested in working with the 
legislature in creating solutions, and not just a group 
of Medicaid planning attorneys solely interested in the 
limited purpose of fi ghting back proposals designed 
to limit eligibility for the Medicaid program. It dem-
onstrated that the Section very much wanted to be, 
and was, interested in solving the long-term care crisis 
in the state. That credibility, and our desire to be part 
of the process every step of the way, carries forward 
with the Section to this day. Today, the Section enjoys 
continued credibility for its wealth of knowledge in 
all issues pertaining to the elderly and persons with 
disabilities, its willingness to think outside the box to 
develop solutions, and to work with legislators and not 
against them.

I look forward to seeing everyone at future Section 
meetings.

In 2004-2005, when I 
served as Chair of the Elder 
Law Section, I recall feeling 
that we, as a Section, had 
an obligation to do more 
than just oppose restrictive 
Medicaid eligibility propos-
als. Year in and year out, we 
would opp ose such propos-
als as extending the penalty 
period to home care cases, 
or elimination of spousal 
refusal. And, while oppos-
ing proposals that would harm the elderly and dis-
abled population of New York was and remains a vital 
role played by our Section, I thought we needed to do 
more than fi ght off “bad proposals.” I felt we needed 
to show the Legislature that we are a creative, forward-
thinking group of elder law attorneys. We needed to 
show others that we were spending our time not just 
opposing what we felt were bad ideas that could hurt 
our clients, but that we were a think tank focused on 
developing solutions as well.

At the beginning of my term, in June 2004, I tapped 
one of the Section’s greatest talents and a Past Chair, 
Lou Pierro, to head a working group with the charge 
to create a white paper on long-term care in New 
York State. As a result of that white paper, which was 
adopted by the Executive Committee during the 2004-
2005 year, one of the primary initiatives the Section 
launched was the Compact for Long-Term Care. That 
initiative was the brainchild of Gail Holubinka, then 
with MetLife. Gail formerly served as the fi rst Director 
and primary designer of the New York State Partner-
ship for Long-Term Care, so she was uniquely quali-
fi ed to spearhead the effort to garner support for the 
Compact.

The principle behind the Compact was simple: 
don’t force people to become impoverished in order to 
access government assistance to pay for needed long-
term care services, at any level of care. Even home care 
services or assisted living services would be available 
under the Compact’s approach to fi nancing long-term 
care. The cornerstone of the Compact is to create a 

The Compact for Long-Term Care—
A Great Achievement for Our Section
By Howard S. Krooks



NYSBA  Elder and Special Needs Law Journal  |  Spring 2016  |  Vol. 26  |  No. 2 33    

as a specifi c practice area. The American Bar Associa-
tion recognized the practical effect of 80 million baby 
boomers living longer by allowing the recognition of 
certifi ed Elder Law Attorneys. 

The pivotal moment in the development of the 
practice was the Brooke Astor guardianship case. The 
reason for the importance of that case to elder law is 
the fact that so many major law fi rms were involved: 
Paul Weiss Rifkin Wharton & Garrison representing 
JPMorgan Chase, the guardian of the property; Cravath 
Swaine & Moore representing Annette de la Renta, the 
guardian of the person; Greenfi eld Stein & Senior and 
Warner Associates representing Anthony Marshall, and 
Flemming Zulack Williamson & Zauderer representing 
Charlene Marshall. These were fi rms that had no elder 
law departments and were not conversant with the 
term elder law before the case. After the Brooke Astor 
case these fi rms and other large fi rms were distinctly 
aware of the need to pay attention to this emerging area 
of law. For the fi rst time they recognized that elder law 
directly impacted their own clients.

The struggle of elder law has been to distinguish 
the practice and make it clear that it stands on its own 
as a discrete area of practice. The future of the develop-
ment of elder law can be measured by the next tipping 
point which will be when it is taught in law schools as a 
substantive course and not as a purely clinical course.

Happy 25th birthday to the New York State Bar As-
sociation Elder Law Section. 

The most signifi cant 
development that I noted 
in my tenure as Chair of the 
NYSBA Elder Law Section 
was the breakthrough in 
recognition of the practice 
by the public and the bar. 
When compared with the 
long history of contract law 
or real property law that can 
be measured in centuries, 
the fi eld of elder law is still 
nascent.  The practice of 
elder law would not even qualify for Medicare benefi ts, 
not having been a discrete area of law for 65 years. 

When I started practice at the Institute on Law 
and Rights of Older Adults at the Brookdale Center on 
Aging of Hunter College of the City University of New 
York in 1981, the term “elder law” did not exist. It was 
not recognized as an area of law that stood on its own. 
It was simply considered that it identifi ed the clients 
by age and not the fi eld of law. It was argued that the 
housing law questions or health insurance questions 
or trust and estate questions belonged in those already 
establish practice areas and were not rendered separate 
simply because of the age of the clients. There were two 
attorneys in private practice in New York City handling 
matters that today would be characterized as elder law.

The demographic trends of the last 35 years have 
had the biggest impact on the recognition of elder law 

Elder Law Would Not Qualify for Medicare
By Daniel G. Fish 
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chosen by the participants. This program was modifi ed 
in the ensuing years, but it keeps rolling along provid-
ing information to members which is not readily avail-
able any other place.

The relationships and friendships I made with 
Section members during the year I was Chair are a 
continuing priceless gift. The other reward I received as 
Chair was my interaction and increased participation 
with other members of the Bar Association. My posi-
tion as Section Chair ushered me into the wider world 
of NYSBA. I began to interact with the other leaders 
of NYSBA. The interaction led to my appointment on 
various committees within the Bar Association. Even-
tually, I was not only a member of a NYSBA Commit-
tee, I chaired several of them, served as an offi cer of 
another Section and was recently appointed Chair of 
the Association’s Task Force on Powers of Attorney. 
The more involved I became in Association activities, 
the more I understood how NYSBA worked and the 
more I enjoyed my participation. Instead of just know-
ing the narrow Elder Law world, I am now immersed 
in all sorts of legal issues important to all attorneys. It 
is heady stuff, and now I am about to embark on my 
third term as Secretary of the Bar Association. It all 
started with the Elder Law Section, the Section mem-
bers I know and the many members who have helped 
me progress on the Association’s leadership ladder. 

Thank you all for enriching my professional life.

Endnotes 
1. The Section did not become the Elder Law and Special 

Needs Section until years after my term when Fran Pantaleo 
determined that our Section’s name should better refl ect what 
its members did. Hurrah, Fran! 

2. The Compact provided that the person in need of long term 
care pledged to pay from his or her own funds a defi ned 
amount for long term care costs for a period of time. At the 
end of that time the government would pick up most of the 
long term care costs without requiring a further spend down of 
assets. Participants were to contribute a portion of their income 
to defray costs and co-payments.  Although the Section, with 
lots of hard work, managed to secure passage of the legislation 
the Compact was never implemented by New York State and 
essentially died with its passage.

3. Although members of the Elder Law and Trusts and Estates 
Law Sections and NYSBA lobbied hard for this legislation we 
were unable to secure the proposal’s passage and to this day 
there is no statutory Living Will legislation in New York State.

4. Nine years later, the Section is still working to secure passage of 
this proposed legislation.

My year as Chair of the 
Elder Law Section1 was a 
very good year, but a chal-
lenging one too. The Defi -
cit Reduction Act of 2005 
became law on February 8, 
2006 and our members were 
still trying to fi gure out how 
to deal with the new legis-
lation and the imposition 
of much harsher eligibility 
criteria for our clients who 
needed access to Medic-
aid benefi ts. The Section worked very hard to ensure 
the passage and implementation of the Compact for 
Long Term Care, legislation which would provide 
another option to those who required long term care.2 
We tackled a proposal, in concert with the Trusts and 
Estates Law Section, for new Living Will legislation 
to codify existing case law to provide for statutory 
recognition of the Living Will. The proposed legisla-
tion did not endorse the enactment of a form Living 
Will, but rather it provided that, where an individual 
had both a Health Care Proxy and a Living Will, the 
directions of the health care agent be recognized over 
the static directions contained in the Living Will unless 
the proponent of the Living Will stated otherwise.3 The 
Section also proposed legislation which would permit 
a supplemental needs trust to be created for the benefi t 
of a spouse to satisfy the elective share.4  These efforts 
kept the offi cers and Executive Committee very busy 
and engaged. We found it very exhilarating to have 
the opportunity to impact social policy in a way which 
would help the aging, frail and disabled clients we 
served.

My proudest accomplishment as Chair of the Elder 
Law Section is the creation of the Section’s Pro Bono 
Elder Law Clinic. I envisioned this clinic as a way for 
all of our members to give back to the populations they 
served. For the past nine years, with the help of our 
District delegates and Section members, the Pro Bono 
Clinic has served thousands of seniors in every judi-
cial district in the State, and has provided face-to-face 
individual consultations with seniors on issues that 
concerned them. We are all to be congratulated on this 
project. It feels good to do good.

As Chair of the Section, I also inaugurated the Sec-
tion’s Unprogram, a program that has neither speakers 
nor an agenda but instead provides a free-wheeling 
discussion of substantive or practice–related topics 

Remembering 2006-2007
By Ellen G. Makofsky
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QDo you have a project or accomplishment that you 
consider to be signifi cant in your career?

ANot specifi cally—it’s a totality of things. My clients 
seem to appreciate the work I do for them and I 

fi nd that rewarding. Additionally, I am constantly in-
volved on boards, usually three at a time. I’m currently 
on the boards of the Alzheimer’s Association, the Estate 
Planning Council and YMCA. I feel lucky that I can 
meaningfully contribute to my community.

QHave you had any turning points in your life?

AI was a CPA before law school. I spent a few years 
in Vermont and probably would have gone to 

law school in Vermont if UVM had a law school but 
through that evolution I ended up back in Syracuse.

QBefore becoming a lawyer and before you became 
a CPA, what did you want to be when you were 

little?

AI always knew that I never wanted to be a law-
yer…but here I am! I evolved and becoming a 

lawyer became what I wanted and I am now glad that I 
had that change of heart. 

QAre there hobbies or special interests you look for-
ward to on the weekends?

AYes, lots of things! I like to ski and I play tennis 
and golf. I also enjoy working out and running. I 

like to travel and read. I try to fi t work in between all of 
my activities. 

QWhere do you see yourself in 5 years?

ASame place both for my work and home life. I 
would like to travel more.

QDo you have any words 
used to describe yourself?

AHard working, genuine—
no pretenses. 

Katy Carpenter is a para-
legal with Wilcenski & Pleat 
PLLC in Clifton Park, and a 
May 2016 graduate of Albany 
Law School.

QWhere are you from?

ASyracuse.

QI see you have stayed 
local. What do you like 

about the area and commu-
nity you serve?

AIt’s a friendly commu-
nity and I’ve lived here 

basically my whole life (ex-
cept some time in Vermont and Albany). I have a lot of 
community contacts, family and friends. My roots are 
here.

QHave you traveled anywhere fun?

AYes. I just got back from skiing in Montana. I also 
love to visit my daughter and grandchildren in 

Greenville, South Carolina. My other daughter lives in 
Boston and my son is in vet school in St. Kitts. 

QWhere i s your favorite place?

AFor years my family and friends traveled to Mar-
tha’s Vineyard. That would be my favorite place.

QWhat’s your favorite part about your job?

AMy favorite and probably my least favorite parts 
of my job are the clients. I learn as much from 

them as they do from me. I like to help—whether they 
are elderly or not. I enjoy the variety of personalities, 
going to Court and visiting clients at their homes—it 
keeps my job interesting.

QHave you ever been given 
advice that you remember?

AMy mother always told 
me not to let anyone put 

barriers up. She did not work 
outside of the home after she 
married and wanted to make 
sure I had an opportunity for a 
career. I come from a long line 
of lawyers. My father was a trial 
lawyer, both of my grandfathers 
and my great-grandfather were 
all lawyers and I have a nephew 
and some cousins who are law-
yers—I guess it was a foregone 
conclusion!

Member Spotlight: Ami S. Longstreet
Interview by Katy Carpenter
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who are at or very near their retirement. From prior 
experience, we have identifi ed eleven areas where prior 
assumptions can be replaced with present circumstanc-
es to give us a starting point for discussions with our 
clients on how best to plan for a successful retirement. 

1. Clients probably no longer have minor chil-
dren, so child support is not a leading con-
sideration. Typically, a major budget item had 
been support for minor children. By now, the 
routine expenses for food, clothing, schooling, 
insurance, housing and transportation have 
been transferred to the children themselves. This 
change not only frees up cash fl ow for actual 
expenses, but it also removes the need to save 
for future expenses such as college, weddings 
and family vacations.

2. Surviving spouse may not be capable of earn-
ing. When planning for cash fl ow and expenses 
in the event of death or disability, most younger 
couples plan that the surviving healthy spouse 
will continue to work or go back to work if their 
spouse can no longer earn an income. Now, 
because of age, health, skill sets, experience or 
the job market, the options for a healthy surviv-
ing spouse returning to work may be limited 
or impractical. Consequently, the family may 
instead need to rely on savings, pensions and 
any life insurance policies already in place. Also, 
with younger couples you typically plan for the 
event that either spouse may be unable to work. 
At retirement, you may have a better idea of 
which spouse is likely to die or become disabled 
sooner. Therefore, changes to pension payouts, 
health benefi ts and insurance payouts must be 
reviewed to anticipate any new expenses or lost 
income.

3. Living situation may change. This can be as 
simple as a move to a new state with a lower tax 
rate and cost of living or a move necessitated by 
health reasons to a facility with more expensive 
living expenses and fees. This is a good place to 
start the conversation with clients about plan-
ning options. According to the National Council 
on Aging, forty (40%) percent of couples have 
not discussed where they want to retire. At 
retirement age the plan is not as straightforward 
as taking the annual expenses of home owner-
ship and adjusting for infl ation to project how 
it affects cash fl ow. Now you must consider the 
tax implications involved in selling or otherwise 
transferring the house, including the differences 
in capital gains and basis when gifting to a trust 

Last year the Finan-
cial Planning Association 
conducted a survey of more 
than 750 fi nancial planning 
professionals to identify 
the key challenges that will 
infl uence planners in the 
future. Among the topics 
surveyed, respondents were 
asked what issues are of 
most concern to their clients 
today. One of the most 
frequent client concerns was 
how to plan appropriately for age-related change in-
cluding the death of a spouse, elder care and long-term 
care. As elder law attorneys we are in an ideal position 
to help address these client concerns and it is likely 
you already have an existing client base to work with. 

Over the course of practicing elder law for the past 
twenty-fi ve years we have worked with many families 
tackling the traditional elder law issues of planning 
for long-term care, diminished capacity, protecting an 
inheritance for loved ones and crisis planning due to 
illness, incapacity and death. Often this work is done 
with the adult children being involved. Now, these 
children, recognizing the benefi ts of the work that was 
implemented for their parents, are returning to do their 
own planning as they approach their retirement. Some 
of these prospective clients may have worked with 
a Financial Planner, Investment Advisor or utilized 
online programs for a rough idea of how to plan for 
retirement earlier in their working years. A typical 
pre-retirement plan (i.e., one that is done more than 
ten years in advance), would start with data gather-
ing to determine net worth, cash fl ow, savings and 
investments, then lead to identifying goals for short 
term (e.g., major expenditures—new home, second 
home, college education) and for long term (e.g., retire 
comfortably by a certain age). With this information, a 
plan to build wealth, reduce debt, insure against cata-
strophic loss and meet ongoing expenses is designed 
and implemented. Thereafter, it is monitored and 
adjusted to minimize taxes and investment risk. Now, 
however, the focus is quite different than the prior 
planning which was based on assumptions for spend-
ing, infl ation, savings rates, health and longevity and 
time horizons. Now, retirement is imminent, so earlier 
assumptions can be clarifi ed, made more defi nitive or 
disregarded entirely. This article will briefl y address a 
number of key differences from the more traditional, 
prospective retirement planning many people do in 
their 30s, 40s and 50s so you can structure the conver-
sation and personalize a plan tailored to your clients 

Helping Clients Retire Successfully
By Timothy E. Casserly and Michelle I. Casserly
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his or her home with family members as care-
takers. If the likely family caregivers work full 
time and/or live out of the area, you may need 
to advise your client that a “Plan B” should be 
considered, including options other than staying 
in the home. This discussion should include 
long-term care expenses for all options includ-
ing community based Medicaid, adult day care 
and home health aides.

 A recent study by Fidelity Investments reports 
that in 2015 a couple retiring at age 65 could 
expect to pay $245,000 for out-of-pocket health 
care costs throughout retirement. A study by 
Nationwide Retirement Institute released in 
early December, 2015, reports that only 10% of 
affl uent pre-retirees (those with at least $150,000 
annual household income) have discussed their 
future health care costs with their fi nancial 
advisor. As elder law attorneys, we are in the 
perfect position to advise clients on planning 
for the costs of future medical care and develop-
ing strategies that may allow them to remain in 
their homes.

 If skilled care is part of the plan, the same issues 
that arise with acute care must be discussed—
availability and affordability. Discuss whether 
the budget can handle long-term care premiums 
or the extent to which they can partially ensure 
this risk. You can also discuss whether it is 
realistic to plan for Medicaid by gifting funds 
without affecting the retirement they have in 
mind.

 In any case, urging clients to consider their 
health care and family’s longevity can help them 
address and plan for potential health costs and 
options. 

7. In general, public benefi ts assume an im-
portant part in the planning process (e.g., 
Social Security, Medicare, Medicaid). After 
paying into the Social Security system for so 
many years, there is a tendency to want to elect 
benefi ts as soon as possible. This, however, 
may not be the best strategy for maximizing 
such benefi ts over one’s lifetime. However, for 
many people this will be a major portion of their 
retirement income. The Social Security Adminis-
tration calculated that today’s “medium” earner 
will have 42% of his or her income replaced by 
Social Security. It is important to look at each 
spouse’s benefi ts options, other income, desire 
to work up to or past retirement age, and cur-
rent health and family longevity before claiming 
social security for one or both spouses. If there 
are other sources of income, it might be better 
to delay taking Social Security benefi ts to the 

or making outright gifts. If aging in place is the 
desired objective there may be tax deductions 
for some home improvements to make a home 
handicap accessible. There may be other strate-
gies to save money/and or protect assets where 
there is a caretaker child living in the house. 
Another consideration is how the choice of 
domicile affects prior planning, taxes, expenses 
and availability of care.

4. Insurance portfolio should be reviewed to 
provide for changed circumstances. The risks 
that clients may have insured against in the 
past have likely shifted, so changes to insur-
ance plans may be needed. Prior planning may 
have focused on covering the loss of a spouse, 
children’s college expenses, larger mortgages 
or disability. Now, the larger expenses are paid 
off or reduced and the prior risks are no longer 
relevant. Also, there may be other savings in 
place if a catastrophe strikes causing death or 
disability. Now it may be more important to 
insure against different risks—long-term care, 
Medigap coverage or liabilities on the second to 
die.

5. Spending patterns may change. Major purchas-
es and work-related expenses such as commut-
ing, meals, equipment and clothing will likely 
drop. However, there will often be an increase 
in travel, leisure and health expenses, especially 
if some of these expenses were covered by an 
employer in the past. After years of saving, a 
client’s discretionary spending may increase 
in order to enjoy retirement. For this client the 
day has come to enjoy those savings and start 
spending. Conversely, some clients may have 
spent years splurging, living on credit, and 
ignoring saving for the future. These clients may 
need to restrict their spending, recognizing the 
fi nite years of earning power and resources in 
order to ensure they don’t outlive their money. 
In either case, this phase of life calls for a review 
(or maybe even a fi rst time view) at what a fi xed 
income can adequately cover.

6. A vital planning objective is assuring the 
availability of, and securing a payment mecha-
nism for, acute medical care and custodial care 
for chronic conditions. We can assist our clients 
in this area by having them outline an emer-
gency plan for acute medical care that includes 
names and numbers of preferred doctors, hos-
pitals, pharmacies and payment sources such as 
Medicare and any other insurance.

 For custodial care, explore their preferred op-
tions and determine whether these options are 
viable. Often a person wishes to age in place in 
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be prudent to leave a percentage of the portfolio 
in stocks to allow for growth and to compensate 
for infl ation of spending needs.

10. Trusts may become a more important plan-
ning tool. For many pre-retirement clients with 
or without younger children, coordinating a 
simple will, benefi ciary designations and joint 
titling will suffi ciently cover their estate plan-
ning needs. At retirement, there are usually 
more variables to consider and the idea of estate 
administration becomes less speculative. As a 
result trusts become a more important planning 
tool to carry out a client’s objectives. There are 
many different situations where trusts can be 
benefi cial including avoidance of probate due 
to potential will contests, owning real estate in 
multiple states, outliving your distributees, thus 
making it diffi cult to obtain waivers of citation, 
asset management in the event of incapacity 
or death, asset protection, and tax planning, to 
name a few. 

11. Dealing with actual or potential incapacity is a 
major planning concern. At retirement age cli-
ents may no longer be able to do everything for 
themselves. They may receive or have received 
a diagnosis of something that signals the prob-
able onset of mental and/or physical limitations 
in handling decisions relating to health care, 
fi nances, transportation, and living conditions. 
Each of these will have an impact on cash fl ow 
and a surrogate decision maker will be needed 
to continue or alter their fi nancial plan accord-
ingly. In these situations, it is important that the 
plan is even more fully documented than a con-
ventional plan so others can step in if necessary. 
Invariably, you have worked with clients who 
handled all of their fi nancial planning them-
selves. When a person becomes incapacitated 
someone in the family now comes to you for 
help. The problem that arises is that their self-
governed plan may have made perfect sense 
and was suitable to them, but to a third party 
it seems fi nancially irresponsible or disjointed. 
With more documentation, the surrogate deci-
sion maker can provide continuity with the 
investments, cash fl ow and tax strategies of the 
principal.

Each of these eleven issues are worthy of broader 
analysis, but raising these topics will help you effec-
tively advise your clients to plan for what is a fairly 
universal overall retirement planning objective: Being 
able to unite lifetime and post-death planning, using 
income and assets to provide comfortable post retire-
ment lifestyle (including medical and custodial care as 
needed), whether or not capacity is retained. 

age of 70 to maximize those benefi ts over one’s 
remaining years. There are several other strate-
gies to consider if a spouse has his or her own 
benefi ts, only a spousal benefi t, widow benefi ts 
or benefi ts as a divorced spouse. Congress has 
recently curtailed some of the planning options 
but we can assist clients in maximizing their 
overall lifetime payout.

 It is also important to consider the extent to 
which Medicare and Medicaid benefi ts will play 
a potential role in paying health and long-term 
care costs, either by necessity (the only afford-
able option), or by design (through the use of 
asset protection planning). There may also be 
a gap in time between loss of employer health 
coverage and age 65/Medicare eligibility. We 
can advise a client on how to plan to fi ll this gap 
so as to remain insured.

8. Often, planning for receiving a lump sum 
must be anticipated. It is not unusual to have 
a lump sum of some type become part of the 
planning process. This might be due to an 
inheritance, sale of a home, retirement payout 
or life insurance benefi t. In each case there will 
be unique tax and cash fl ow considerations in 
determining how best to use the money. It might 
be used to pay down debt, create an income 
stream, invest, buy into a retirement community 
or make gifts to family or charities. Some clients 
may be relying on such a lump sum from any of 
these sources in order to have a successful retire-
ment and it may not be coming as soon as they 
would like (or need) it. These realities and ex-
pectations will need to be discussed and exam-
ined to determine whether such payouts will be 
timely or viable in each individual circumstance.

9. Investment needs may change. Investment 
needs may not only change but they may 
become relevant for the fi rst time. Until retire-
ment, investments may have been handled by 
a person’s pension plan, a deceased or former 
spouse or clients may not have ever had a lump 
sum to invest themselves. It is advisable to fi nd 
an advisor to help identify an acceptable risk 
tolerance, so an investment portfolio may be 
designed to meet their spending needs without 
undue risk. The other aspect of changing needs 
is that more risk was acceptable during work-
ing (accumulation) years because you could 
work through any periods of market volatility. 
However, without an income, it might be time 
to be more conservative in a portfolio to reduce 
broader fl uctuations that you cannot withstand 
or replace. Alternatively, it is important to not be 
so conservative so as to ignore a retirement time 
horizon that may go for thirty-plus years. It may 
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transfers of assets and (2) sixty months 
(or fi ve years) for transfers made to or 
from a trust. In particular, the federal 
Medicaid law provided:

The look-back date speci-
fi ed in this subparagraph 
is a date that is 36 months 
(or, in the case of payments 
from a trust or portions of 
a trust that are treated as 
assets disposed of by the 
individual…60 months).2

The trigger date for the look-back, 
unaffected by the DRA, for an institu-
tionalized individual is the fi rst date 
the individual is receiving institutional 
services (at home or in a facility) and 
applies for Medicaid under a State 

plan.3 For an individual requiring community Medic-
aid, the trigger date is the date on which the individual 
applies for Medicaid or the date on which the indi-
vidual disposes of assets for less than fair market value, 
if later.4

Given the disparity in the look-back period for di-
rect transfers (3 years) and transfers involving trusts (5 
years), some elder law attorneys leveraged these look-
back periods to maximize asset preservation.

Example 1: Assume a regional rate for 
three years of nursing home assistance 
is $314,064 and a client has $630,000 in 
available resources. Prior to the DRA, 
if the client did not require nursing 
home care for 3 years, the elder law at-
torney may have suggested a direct gift 
of $314,000 to the client’s children and 
a $314,000 transfer into an irrevocable 
income only trust. This strategy may 
have preserved $628,000 if the client did 
not apply for Medicaid until the expira-
tion of 3 years. The direct transfer to 
the children would be outside the look-
back period. While the transfer into the 
trust would be within the 5 year look-
back, the penalty caused by the transfer 
would have expired in three years 
($314,000/$8724 = 35.99 months).

Under the DRA, however, this leveraging of the look-
back period is no longer a viable strategy for the client.

Defi cit Reduction Act of 2005: Changes to the Medicaid 
Look Back and Commencement of the Penalty Period
By Michael J. Amoruso

Introduction
On February 8, 2006, President 

George W. Bush signed the Defi cit Re-
duction Act of 20051 (“DRA”) into law. 
Portions of the DRA provide for the 
fi rst monumental changes to Medic-
aid eligibility rules since OBRA 1993. 
Of the many changes wrought by the 
DRA, perhaps the most signifi cant in-
clude the changes to the look-back pe-
riod and the commencement of the pen-
alty period due to an uncompensated 
transfer of assets. Given these changes, 
consumers and providers alike will 
need the guidance of an elder law at-
torney schooled in the sophisticated 
Medicaid eligibility rules to navigate 
the minefi eld created by the DRA. This 
article will explore the changes to both the Medicaid 
look-back period and the commencement of the penalty 
period caused by the DRA and by the recently proposed 
New York State enabling legislation, as it existed in the 
Budget Bill on April 1, 2006. At the time this article is 
published, however, New York State is in the middle of 
an unresolved budget debate which may substantially 
affect the conclusions contained in this article.

The author would like to thank Daniel Fish, Esq., 
René Reixach, Esq., Howard Krooks, Esq., Louis Pierro, 
Esq., Stephen Silverberg, Esq., Vincent Russo, Esq. and 
Bernard Krooks, Esq. for their insight and analysis re-
garding the DRA during the preparation of this article.

It is important to note, however, that we are in un-
charted waters regarding how the DRA provisions for 
look-back and commencement of the penalty period 
will be interpreted and implemented. At this early date, 
we do not have the benefi t of an ADM, GIS, fair hearing 
decision or court decision interpreting these provisions. 
In fact, issues regarding the constitutionality of the DRA 
itself remain unresolved. Thus, the discussion in this 
article will be refi ned by precedent as we elder law at-
torneys test these new rules.

The Medicaid Look-Back Period

I. Pre-DRA

Prior to February 8, 2006, there were two separate 
look-back periods to determine whether an individual 
disposed of assets for less than fair market value, 
namely, (1) thirty-six months (or three years) for direct 
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May 1, 2009. The local Medicaid ad-
ministering agency should require Ned 
to disclose all transfers for the past 3 
years and 3 months. Remember, May 
1, 2009 is not yet 5 years from February 
8, 2006 so 5 years of disclosure should 
not need to be provided.

Essentially, the author suggests that after February 
8, 2009, there should be an ascending sliding scale as 
to the number of years and months for which disclo-
sure will be required until the fi ve (5) year threshold is 
reached on February 8, 2011.

A. New York State Enabling Legislation

On or about April 1, 2006, the New York State 
budget bill provided enabling legislation for the DRA 
changes in New York.6 It is important to note, however, 
that as a result of certain budget vetoes of Governor 
Pataki on or about April 12, 2006, the state of the bud-
get and the fate of the proposed DRA enabling legisla-
tion is uncertain. In the event that the Governor, Senate 
and Assembly cannot negotiate a compromise to the 
budget, the Governor’s vetoes will make certain provi-
sions of his corresponding appropriations bill law until 
March 31, 2007, including, (1) imposing a fi ve (5) year 
look-back for community Medicaid and institutional 
Medicaid, (2) imposing penalty periods for community 
Medicaid, (3) changing the start of the penalty period 
caused by an uncompensated transfer to the date of 
Medicaid application, and (4) eliminating spousal re-
fusal for community Medicaid. It is also important to 
note, that by virtue of the Governor’s vetoes, New York 
State may not be in compliance with the Federal Medic-
aid Program.

Assuming, however, that a compromise is reached 
to enact the NYS Budget Bill as it existed on April 1, 
2006, then such legislation should contain the DRA 
enabling legislation. As it existed prior to the Gover-
nor’s vetoes, the NYS Budget Bill adopted the DRA’s 
fi ve (5) year look-back period for all transfer on or after 
February 8, 2006.7 Specifi cally, S. 6457-C (“Budget Bill”) 
provides:

§ 50-a. Paragraph (e) of subdivision 
5 of section 366 of the social services 
law…is relettered paragraph (f) and a 
new paragraph (e) is added to read as 
follows:

* * *

(e) For transfers made on or after Feb-
ruary eighth, two thousand six:

* * *

(vi) “look-back period” means the six-
ty-month period immediately preced-
ing the date that an institutionalized 

II. Post-DRA

The DRA amended the Federal look-back statute to 
include the following:

The look-back date specifi ed in this 
subparagraph is a date that is 36 
months (or, in the case of payments 
from a trust or portions of a trust that 
are treated as assets disposed of by the 
individual…, or in the case of any other 
disposal of assets made on or after the date 
of the enactment of the Defi cit Reduction 
Act of 2005, 60 months).5

While the author would agree that the drafting of 
this new provision in conjunction with the existing 42 
U.S.C.A. § 1396p(c)(1)(B)(i) is poor, at best, such lan-
guage clearly expresses Congress’s intent to change the 
look-back period for any post February 8, 2006 transfer 
to fi ve (5) years. Confusion may exist, however, regard-
ing when the fi ve (5) year look-back period will truly be 
fi ve (5) years. The author respectfully suggests that the 
look-back period will not be fi ve (5) years until Febru-
ary 8, 2011.

Specifi cally, 42 U.S.C.A. § 1396p(c)(1)(B)(i) explicitly 
preserves the three (3) year look-back for any transfer 
before February 8, 2006. The DRA does not authorize a 
back door opportunity for the Medicaid administering 
agency to require the Medicaid applicant to disclose 
fi ve (5) years of transfers before February 8, 2006 simply 
because a transfer was made on February 8, 2006. For 
such post-DRA transfers, the look-back period should 
remain at three years until February 8, 2009.

Example 2: Ned made a single chari-
table transfer to the Alzheimer’s As-
sociation on February 10, 2006 and is 
applying for institutional Medicaid on 
August 1, 2006. Although the pre-DRA 
look-back period would only require a 
disclosure of all transfers from August 
1, 2003, does the DRA allow the local 
agency to require a disclosure of all 
transfers from August 1, 2001 to pres-
ent? NO!

In fact, it is not until February 8, 2011 that the look-
back of fi ve (5) years will be applicable—fi ve (5) years 
from February 8, 2006. The author does not suggest, 
however, that the look-back will remain three (3) years 
until February 8, 2011. Instead, the fi ve year look-back 
should be “phased-in” with February 8, 2009 as the trig-
ger date for the fi rst increase in the traditional three (3) 
year look-back period.

Example 3: Ned made a single chari-
table transfer to the Alzheimer’s As-
sociation on February 10, 2006 and is 
applying for institutional Medicaid on 
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three (3) years of statements. In fact, certain fi nancial 
institutions may not retain a customer’s monthly state-
ments (including deposit slips and cancelled checks) for 
greater than three (3) years. This is certain to be an issue 
that the elder law attorney will confront after February 
8, 2009, when the look-back period begins the gradual 
ascent to fi ve (5) years.

Commencement of the Penalty Period

I. Pre-DRA

For transfers before February 8, 2006, Medicaid is 
entitled to look-back three (3) years from the fi rst day of 
the month of application to identify direct transfers and 
fi ve (5) years for trust-related transfers. As mentioned 
above, the purpose of the look-back is to see if the Med-
icaid applicant (“A/R”) divested himself of otherwise 
available assets to pay for his care in order to qualify for 
Medicaid. Generally, whenever an A/R makes an un-
compensated transfer of property (a gift or donation), a 
time period of ineligibility (“Penalty Period”) for Med-
icaid institutional coverage (i.e., nursing home or Lom-
bardi Program coverage) is created.9 Prior to February 8, 
2006, such Penalty Period commences on the fi rst day of the 
month following the month of transfer.10 There is no Penalty 
Period for community Medicaid eligibility.

The Penalty Period is calculated by dividing 
the value of the transferred property by the average 
monthly costs of nursing home care in the A/R’s 
geographic region.11 The 2006 rates are listed in the 
chart at left.12

Example 4: Ned gifts real prop-
erty in Albany County to his nephew 
Bill that has a fair market value of 
$150,000. Ned cannot apply for insti-
tutional Medicaid for 21.83 months 
($150,000/$6,872 = 21.83).

1. Transfers to Persons Exempt from Penalty 
Period

Uncompensated transfers of the home (i.e., gifts) 
to a “qualifi ed individual”13 are exempt from the 
imposition of a Penalty Period. Specifi cally, a trans-
fer to A/R’s:

a. spouse;

b. child under the age of twenty-one (21);

c. child who is certifi ed blind or certifi ed dis abled 
of any age;

d. sibling with an equity interest in the home and 
who was residing in the home for at least one 
year immediately prior to the date the A/R be-
came institutionalized and continues to lawfully 
reside in the home;

individual is both institutionalized and 
has applied for medical assistance.

(vii) “institutionalized individual” 
means any individual who is an in-pa-
tient in a nursing facility, including an 
intermediate care facility for the men-
tally retarded, or who is an in-patient 
in a medical facility and is receiving a 
level of care provided in a nursing facil-
ity, or who is receiving care, services or 
supplies pursuant to a waiver granted 
pursuant to subsection (c) of section 
1915 of the federal social security act.8

PRACTICE NOTE: Periodically contact your local 
DSS (HRA for NYC) or log on to the NYSBA Elder 
Law Section listserve to see if an ADM or GIS is 
issued to provide guidance on the DOH’s interpre-
tation and implementation of the DRA look-back 
period.

Starting on February 9, 2009, New York’s seniors 
and disabled persons will be overburdened by the re-
sponsibility of providing over three (3) years of fi nan-
cial statements with their Medicaid applications. Today, 
in most cases, it is diffi cult for clients to obtain even 

Region Counties Rate

New York City Bronx, Kings, New York, 
Queens and Richmond

$9,132

Long Island Nassau and Suffolk $9,842

Northern 
Metropolitan

Westchester, Dutchess, 
Orange, Putnam, Rockland, 
Sullivan and Ulster

$8,724

Western Alleghany, Cattaraugus, 
Chautauqua, Erie, Genesee, 
Niagara, Orleans and 
Wyoming

$6,540

Northeastern Albany, Clinton, Columbia, 
Delaware, Essex, Franklin, 
Fulton, Greene, Hamilton, 
Montgomery, Otsego, 
Rensselaer, Saratoga, 
Schenectady, Schoharie, 
Warren and Washington

$6,872

Rochester Chemung, Livingston, 
Monroe, Ontario, Schuyler, 
Seneca, Steuben, Wayne and 
Yates

$7,375

Central Broome, Cayuga, Chenango, 
Cortland, Herkimer, Jefferson, 
Lewis, Madison, Oneida, 
Onondaga, Oswego, St. 
Lawrence, Tioga and 
Tompkins

$6,232
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families) is the change in the Penalty Period start date. 
As discussed above, for transfers prior to February 8, 
2006, the Penalty Period commences on the fi rst day of 
the month following the month of transfer.16 This statu-
tory start date authorized clients to make uncompen-
sated transfers (i.e., to children, charities, churches, tem-
ples) and qualify for Medicaid as long as the individual 
privately paid for care (or waited out) the resulting 
Penalty Period. Such a statutory system was fair and, 
most times, not harmful to our seniors and disabled cli-
ents when properly guided by qualifi ed elder law coun-
sel. The pre-DRA Penalty Period start date required our 
clients immediately to be accountable to the State for any 
uncompensated transfers of assets.

Under the DRA, however, the Federal government 
fl ips this fundamentally fair start date on its head and, 
instead, penalizes seniors when they are most frail and 
vulnerable—only when they are receiving institutional 
level care and have just $4,150 to their name. Specifi cal-
ly section 6011 of the DRA amends 42 U.S.C. § 1396p(c)
(1)(D) as follows:

(i) In the case of a transfer of asset 
made before the date of the enactment 
of the Defi cit Reduction Act of 2005, 
the date specifi ed in this subparagraph 
is the fi rst day of the fi rst month dur-
ing or after which assets have been 
transferred for less than fair market 
value and which does not occur in any 
other periods of ineligibility under this 
subsection.

(ii) In the case of a transfer of asset 
made on or after the date of the enact-
ment of the Defi cit Reduction Act of 
2005, the date specifi ed in this sub-
paragraph is the fi rst day of a month 
during or after which assets have been 
transferred for less than fair market 
value, or the date on which the individual 
is eligible for medical assistance under the 
State plan and would otherwise be receiv-
ing institutional level care described in 
subparagraph (c) based on an approved 
application for such care but for the appli-
cation of the penalty period, whichever is 
later, and which does not occur during 
any other period of ineligibility under 
this subsection.17

While poorly drafted, the DRA appears to mandate 
that the Penalty Period (for an uncompensated non-
exempt transfer) will not commence until the A/R fi les 
an application for institutional Medicaid and would be 
eligible for such coverage except for the resulting Penal-
ty Period.18 This is the point in time that the individual 
is receiving (a) nursing home services, (b) a level of 
care in any institution equivalent to nursing home ser-

e. “caretaker child” who was residing in the home 
for at least two years immediately prior to 
the date the A/R became institutionalized and 
who provided care, as defi ned in 18 N.Y.C.R.R. 
311.4(a)(1), to the A/R which permitted the A/R 
to reside at home rather than in the facility and 
such child continues to lawfully reside in the 
home.14

Similarly, uncompensated transfers of other assets are 
exempt from the Penalty Period if the assets:

a. were transferred to the individual’s spouse, or 
to another for the sole benefi t of the individual’s 
spouse;

b. were transferred from the individual’s spouse to 
another for the sole benefi t of the individual’s 
spouse;

c. were transferred to the individual’s child who is 
blind or disabled, or to a trust established solely 
for the benefi t of such child; or

d. were transferred to a trust established solely 
for the benefi t of an individual under sixty-fi ve 
years of age who is disabled.15

In long-term care crisis planning (i.e., immediate 
institutional Medicaid is required), a transfer to a quali-
fi ed individual is an attractive proposition in terms of 
Medicaid eligibility and recovery. A transfer of the home 
or other asset to any of these individuals or trust, alone, 
will not cause a Penalty Period for Medicaid eligibility. 
In addition, a transfer to a qualifi ed individual, other 
than the spouse, will protect the home or asset from 
Medicaid recovery. Remember, a transfer of the home 
or asset to a spouse may insure Medicaid eligibility of 
the A/R (since there is no Penalty Period for the spousal 
transfer) and it may protect against the imposition of a 
lien if the spouse continues to reside in the home. How-
ever, if the home or other asset remains in the estate of 
the spouse, then it may be subject to Medicaid recovery 
at the spouse’s death. Thus, if an exempt transfer to 
a spouse is utilized, it is imperative that the elder law 
attorney advise the spouse during post-Medicaid eligi-
bility asset preservation planning to remove the home 
or other asset from the spouse’s estate. Obviously, an 
exception to this, however, is if the transfer is made in 
trust solely for the benefi t of the (a) spouse, (b) child or 
(c) disabled person under age 65, and such person is re-
ceiving Medicaid. In such case, the home or other asset 
may be subject to Medicaid recovery at their death.

These qualifi ed transfers will play an important 
role in asset preservation planning in a post DRA 
environment.

II. Post-DRA

Perhaps the most profound and devastating effect 
of the DRA to seniors and disabled persons (and their 
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her granddaughter was unable to ob-
tain fi nancial aid for college so Mary 
gave her $20,000 to use for tuition. 
Mary has a stroke October 1, 2010 and 
she now requires 24 hour custodial 
care in a nursing home. Mary resides in 
Westchester County and has $2,000 in 
her name. The gift to the Alzheimer’s 
Association and to her granddaughter 
would cause a 3.4 month Penalty Pe-
riod which does not commence until 
Mary fi les an application for Medicaid 
in October 2010 and would not end 
until January 2011. Assuming other 
factors for eligibility, Mary would not 
be eligible for institutional Medicaid 
until January 2011 based upon the two 
transfers made approximately 4½ years 
earlier. With only $2,000 in her name 
how can she pay for her care during 
the 3.4 month penalty caused at such 
late date?

PRACTICE NOTE: For transactions such as Mary 
Senior’s in Example 6, consider litigation or fair 
hearing to demonstrate that such transfers were 
made exclusively for a purpose other than to quali-
fy for Medicaid.21

Surprisingly, it appears during the rush to pass the 
DRA that certain moderate Republican U.S. Congress-
persons were ill advised as to the effect gifts and chari-
table donations have on the Penalty Period. In a letter 
dated January 17, 2006, from U.S. Congresswoman Su-
san Kelly of New York on the impact of gifts and dona-
tions on the Penalty Period she explicitly states:

If a person makes an innocent gift or 
donation, the transferor CANNOT be 
penalized for making a gift or donation 
during the look-back period as long as 
he or she can demonstrate an exclusive 
purpose for the transfer other than to 
qualify for Medicaid. In addition, there 
will be no penalty when the transferor 
can demonstrate intent to transfer the 
asset for full market value or when the 
transferred assets are subsequently 
returned.

For a law that narrowly passed the U.S. Senate by a tie-
breaking vote cast by the Vice President of the United 
States and merely passed the U.S. House of Representa-
tives by two (2) votes, it is heartbreaking to read that 
our leaders may have been misinformed. Nowhere 
in the DRA is there a defi nition of an “innocent gift or 
donation.” Most important, however, such a statement 
misses the mark because the A/R must overcome the 
presumption in law that a gift was made to qualify for 

vices, or (c) home or community based services under 
a waiver program (i.e., the Lombardi Program),19 and, 
Penalty Period aside, the A/R is otherwise fi nancially 
eligible for institutional Medicaid (i.e., non-exempt as-
sets < $4,150 and available monthly income < medical 
expenses).20

PRACTICE NOTE: Prepare the client for the pos-
sibility of fi ling two applications if there was a post-
DRA transfer. While we need guidance through an 
ADM or GIS, presumably the initial application will 
be denied and the penalty period will be calculated 
by the DSS/HRA. At the expiration of the Penalty 
Period, the A/R may be forced to re-apply to obtain 
coverage.

Such a harsh provision has a profound and detrimental 
impact on the safety and well-being of an individual re-
quiring immediate nursing home care under the Medic-
aid program who unwittingly made an uncompensated 
transfer of assets within the last 5 years. It is important 
to note, however, that the DRA does not impose a Pen-
alty Period for community Medicaid.

Consider the following two examples to illustrate 
the dramatic difference between the pre-DRA and post-
DRA penalty start date:

Example 5 (Pre-DRA Penalty Start 
Date): Mary Senior is 76 years old 
and lost her husband to Alzheimer’s 
disease in early 2005. In August 2005, 
Mary makes a one time donation to the 
Alzheimer’s Association in the amount 
of $10,000. In addition, in August 2005, 
her granddaughter was unable to ob-
tain fi nancial aid for college so Mary 
gave her $20,000 to use for tuition. 
Mary has a stroke in January 2006 and 
she now requires 24 hour custodial 
care in a nursing home. Mary resides in 
Westchester County and has $2,000 in 
her name. The gift to the Alzheimer’s 
Association and to her granddaughter 
would cause a 3.4 month Penalty Pe-
riod which commences on September 
1, 2005 and ends in December 2005. 
Assuming other factors for eligibility, 
Mary is eligible for institutional Med-
icaid in January 2006 when she needs 
care.

Example 6 (Post-DRA Penalty Start 
Date): Mary Senior is now 80 years old 
and lost her husband to Alzheimer’s 
disease in 2005. In August 2006, Mary 
makes a one time donation to the Al-
zheimer’s Association in the amount 
of $10,000. In addition, in August 2006, 



46 NYSBA  Elder and Special Needs Law Journal  |  Spring 2016  |  Vol. 26  |  No. 2        

the individual ineligible for nursing facil-
ity services for the period of time speci-
fi ed in subparagraph four [sic]23 of this 
paragraph.24

* * *

(5) Any transfer made by an individual 
or the individual’s spouse under subpara-
graph three of this paragraph shall cause 
the person to be ineligible for services for 
a period equal to the total, cumulative un-
compensated value of all assets transferred 
during or after the look-back period, di-
vided by the average monthly costs of nurs-
ing facility services provided to a private 
patient for a given period of time at the 
time of application, as determined pur-
suant to the regulations of the offi ce of 
temporary and disability assistance. 
The period of ineligibility shall begin 
the fi rst day of a month during or after 
which assets have been transferred for 
less than fair market value, or the fi rst 
day the individual is receiving services for 
which medical assistance coverage would 
be available based on an approved applica-
tion for such care but for the provisions 
of subparagraph three of this paragraph, 
whichever is later, and which does not 
occur in any other periods of ineligibil-
ity under this paragraph.

In addition to adopting the DRA look-back period 
(discussed above), the Budget Bill adopts the cruel and 
harsh Penalty Period start date. While at fi rst blush it 
may appear that the Budget Bill departs from the DRA 
Penalty Period start date—by commencing on the fi rst 
day the individual is receiving “medical assistance 
coverage” (i.e., community Medicaid instead of institu-
tional Medicaid)—a later reference in the same sentence 
to subdivision (c) dealing with nursing home services 
may negate the possibility that the Penalty Period can 
commence on the fi ling of a community Medicaid ap-
plication. Clearly, this issue of statutory construction is 
one that must be addressed by a NYS Department of 
Health ADM or possibly, the Courts.

PRACTICE NOTE: The most effective outcome of 
the DRA is that the traditional rule of halves plan-
ning is eliminated from the elder law attorney’s 
arsenal. Prior to the DRA, the elder law attorney 
may have advised a client to transfer up to half 
of the client’s assets either outright or in trust for 
benefi ciaries and retain the remaining half of assets 
to pay for care during the Penalty Period. Such a 
strategy was effective because the Penalty Period, 
prior to the DRA, commenced the month immedi-
ately following the month of the transfer. Thus, if 

Medicaid. That is the very reason why the law imposes 
a Penalty Period for non-exempt transfers. While the 
author does not know what is meant by the phrase an 
“innocent gift or donation,” consider the following ex-
ample:

Example 7: Ned is diagnosed with Par-
kinson’s disease in 2006. Over the next 
4 years, to help deal with the pain of 
the diagnosis, Ned donates his life sav-
ings of $50,000 to a scientifi c research 
association that promises to fi nd a cure 
and to his local church. In 2010, Ned 
requires nursing home care and fi les a 
Medicaid application which is denied 
due to the $50,000 transfer. At a fair 
hearing, Ned must make a showing 
to overcome the presumption that he 
donated the money to qualify for Med-
icaid even though he was affl icted with 
Parkinson’s at the time the gift was 
made and knew that without a cure he 
would need nursing home care. Can 
Ned prevail? Is this the type of “inno-
cent gift or donation” that CANNOT 
result in a Penalty Period to Ned?

PRACTICE NOTE: Consider attaching Representa-
tive Susan Kelly’s letter as an exhibit to a Medicaid 
application where there appears to be an uninten-
tional gifting of assets (as Ned in Example 7, above) 
to demonstrate Congress’s legislative intent not 
to impose a penalty for such an “innocent gift or 
donation.”

A. New York Enabling Legislation

Assuming that the NYS budget impasse ends with 
an adoption of the Budget Bill as it existed on April 1, 
2006, the Budget Bill should provide enabling legisla-
tion for the DRA which is effective July 1, 2006.22 Spe-
cifi cally, the Budget Bill amends Social Services Law § 
366[5](e) as follows:

(e) For transfers made on or after Febru-
ary eighth, two thousand six:

* * *

2) The uncompensated value of an 
asset is the fair market value of such 
asset at the time of transfer, minus the 
amount of the compensation received 
in exchange for the asset.

3) In determining the medical assis-
tance eligibility of an institutionalized 
individual, any transfer of an asset by the 
individual or the individual’s spouse for 
less than fair market value made within 
or after the look-back period shall render 



NYSBA  Elder and Special Needs Law Journal  |  Spring 2016  |  Vol. 26  |  No. 2 47    

b. child under the age of twenty-one (21);

c. child who is certifi ed blind or certifi ed disabled 
of any age;

d. sibling with an equity interest in the home and 
who was residing in the home for at least one 
year immediately prior to the date the A/R be-
came institutionalized;

e. “caretaker child” who was residing in the home 
for at least two years immediately prior to the 
date the A/R became institutionalized and who 
provided care which permitted the A/R to re-
side at home rather than in the facility.25

If the A/R transfers assets other than the home, such 
transfers are exempt from the Penalty Period if the as-
sets

a. were transferred to the individual’s spouse, or 
to another for the sole benefi t of the individual’s 
spouse;

b. were transferred from the individual’s spouse to 
another for the sole benefi t of the individual’s 
spouse;

c. were transferred to the individual’s child who is 
blind or disabled, or to a trust established solely 
for the benefi t of such child; or

d. were transferred to a trust established solely 
for the benefi t of an individual under sixty-fi ve 
years of age who is disabled.

As with pre-DRA transfers, the elder law attorney 
should fi rst identify whether an opportunity exists to 
utilize an exempt transfer before initiating the harsh 
Penalty Period start date under the DRA. Such transfers 
have proven effective in the past and will continue to 
be a strong tool in the elder law attorney’s arsenal post-
DRA.

In the event that the possibility of an exempt trans-
fer does not exist, there may be hope to escape the 
harsh Penalty Period if the A/R can demonstrate that 
any transfers were made exclusively for a purpose other 
than to qualify for institutional Medicaid.26 It is im-
portant to note, however, that since the Penalty Period 
under the DRA will not commence, in some cases, for 
many years later, the exclusive purpose for such a trans-
fer, in fact, may have been for a purpose other than to 
qualify for Medicaid. Further, the Budget Bill provides 
that if a satisfactory showing is made to demonstrate 
that the A/R (or spouse) (a) intended to dispose of the 
assets at fair market value or other valuable consider-
ation or (b) that all assets transferred for less than fair 
market value have been returned to the A/R, then a 
Penalty Period may be avoided.27

the client required care during the Penalty Period, 
the client could use the retained assets to pay for 
such care until the Penalty Period expired. Since the 
Penalty Period under the DRA does not start until 
the individual is receiving nursing home care and is 
otherwise eligible for institutional Medicaid (i.e., in-
come and resource requirements), traditional rule of 
halves planning serves no purpose. Remember, by 
retaining half of the assets (assuming greater than 
$4,150), the individual is not “otherwise eligible” 
for Medicaid.

Perhaps the most alarming aspect of the Penalty 
Period is the fact that it exposes an individual who re-
quires nursing home care to the possibility that he will 
not be admitted into a facility due to a transfer years 
earlier. If an individual made a transfer three (3) years 
prior to their immediate need for nursing home care, 
that causes a multi-month (or multi-year) Penalty Pe-
riod (beyond any potential Medicare coverage), and 
the individual has no assets or insurance remaining to 
pay for care, the practical chances of that individual 
being offered admission into a nursing home are likely 
to decline. This exposure to the stark reality of the busi-
ness side of a nursing home (fi lling beds to generate 
income), will certainly place such an individual in a dire 
situation. On the fl ip side, in the event a new resident, 
out of sheer desperation, fails to disclose a post-DRA 
transfer, that will place the nursing home in the pre-
carious position of fi lling a bed that fails to generate 
income until the expiration of the Penalty Period. These 
competing concerns demonstrate the harsh reality of the 
Penalty Period to both the A/R and the care facility.

It is important to note however, that while the Bud-
get Bill as it existed on April 1, 2006 does not impose a 
Penalty Period for community Medicaid, by virtue of 
Governor Pataki’s vetoes of the Budget Bill on April 12, 
2006, a penalty period may now exist for community 
Medicaid until March 31, 2007 as contained in the Gov-
ernor’s corresponding Appropriations Bill. During the 
months ahead, the elder law attorney must vigilantly 
follow and digest the developments of the Budget Bill 
and inform the client about this fl uid situation prior 
to offering advice regarding eligibility for community 
Medicaid.

1. Transfers Exempt from the Penalty Period

Most important, however, New York State’s en-
abling legislation, as it existed in the Budget Bill on 
April 1, 2006, preserves the exempt transfers to certain 
qualifi ed individuals that existed for pre-DRA transfers. 
In particular, if the asset transferred is the A/R’s home, 
no penalty will be assessed if the home is transferred to 
the A/R’s

a. spouse;
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III. The Challenge for the Elder Law Attorney

With the elimination of rule of halves planning, as-
set preservation planning is turned on its head for the 
elder law attorney. Instead of creating a penalty and 
self-paying for care throughout the penalty period un-
til the A/R is Medicaid eligible, in a post-DRA world, 
the A/R will have to be made immediately “otherwise 
eligible” for Medicaid to start the Penalty Period. How 
can the elder law attorney accomplish the seemingly 
impossible?

The elder law attorney will probably rely on often-
overlooked strategies, such as: caregiver agreements, 
exempt transfers, and litigation to overcome the pre-
sumption that a transfer was made for the purpose of 
obtaining Medicaid. Also, the DRA appears to sanction 
the purchase of a life estate interest if the A/R resides 
in the home for a year after such purchase.36 The use of 
the life estate in this fashion may need to be explored. 
In addition, the elder law attorney may investigate the 
existence, viability and use of products such as a short-
term immediate annuity (assuming it meets stringent 
requirements of the DRA). Likewise, long-term care in-
surance will be an important tool in future asset preser-
vation planning (assuming that a client can fi nancially 
afford it and medically qualifi es). Finally, the irrevocable 
income only trust may become a more attractive alter-
native to clients who decide, wisely, to plan well before 
the fi ve (5) year look-back is an issue. The trust may of-
fer more protection and fl exibility over a direct gift and 
now has parity with the direct gift with regard to the 
look-back period.

IV. Conclusion

There can be no doubt that in a post-DRA environ-
ment, the ones who will suffer are the chronically ill 
and medical providers. One can only hope, for the sake 
of our Nation’s chronically ill citizens, that either a 
constitutional challenge to the DRA will prevail or that 
repeal legislation, once the impact of the DRA is truly 
understood, will march through the halls of Congress 
and the White House. Thanks to the tireless efforts of 
the New York State Bar Association, the Elder Law Sec-
tion’s Offi cers and Executive Committee, the Budget 
Bill includes language that provides for New York’s 
Medicaid eligibility laws to retreat to pre-DRA rules if 
either event occurs.

With the devastating change in the Penalty Period 
start date, asset preservation planning is no longer an 
area where the generalist can “dabble” in elder law. Giv-
en the intricacies of the DRA and the level of sophisti-
cated planning needed in a post-DRA world, clients will 
require advice from elder law attorneys that thoroughly 
understand the Medicaid rules to safely navigate them 
through the uncharted waters of the DRA.

PRACTICE NOTE: If you identify that a nonex-
empt transfer was made by the A/R, explore the 
purpose and circumstances surrounding the trans-
fer. Was the A/R in good health with no expecta-
tion of requiring nursing home care at the time of 
transfer? Was the transfer made as part of the indi-
vidual’s estate planning (i.e., consistent history of 
annual exclusion gifting while in good health)? Can 
the facts rise to a level that the A/R may succeed at 
a fair hearing or in Court?

2. Undue Hardship Provision

Interestingly, both the DRA and the Budget Bill, as it 
existed in the Budget Bill on April 1, 2006, contain a pro-
vision that may permit the A/R to obtain institutional 
Medicaid if application of the Penalty Period would 
deprive the A/R of medical care that would endanger 
the A/R’s life or health or deprive the A/R of food, 
clothing or shelter.28 In fact, the NYS Offi ce of Tempo-
rary and Disability Assistance (“OTDA”) must inform 
all individuals affected by the Penalty Period in writing 
of the hardship waiver process.29 The Commissioner of 
the OTDA must develop a hardship waiver process that 
is timely so that the A/R has a suffi cient opportunity 
to appeal an adverse decision.30 Under current regula-
tions, A/Rs in New York may establish undue hard-
ship if (1) they are otherwise eligible for institutional 
Medicaid, (2) they are unable to obtain appropriate 
medical care without Medicaid, (3) despite best efforts 
are unable to have transferred assets returned or obtain 
fair market value for the transferred assets.31 “Best ef-
forts” to obtain the transferred assets or their fair mar-
ket value includes cooperating with the DSS to pursue 
such assets or obtain their fair market value, perhaps 
through litigation, from the donee (i.e., children, charity, 
trust).32 Unfortunately, however, hardship waivers un-
der pre-DRA law were rarely granted in New York.33

One positive addition under the DRA and the 
Budget Bill, as it existed in the Budget Bill on April 1, 
2006, is the fact that if the A/R is an institutionalized 
individual, the nursing home, with the A/R’s consent, 
may fi le a request for a hardship on the A/R’s behalf.34 
While this may not increase the likelihood of success, 
this provision does provide for a Medicaid paid bed 
hold for the A/R at the facility for up to thirty (30) days 
(if certain criteria to be promulgated by the OTDA are 
met).35 Also, the A/R’s case would be handled by the 
nursing home’s attorney who may have a higher level 
of expertise in such matters.

PRACTICE NOTE: An opportunity exists to ex-
pand our practice in this area by representing nurs-
ing homes that pursue hardship waivers for A/Rs 
who are admitted into their facility.
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state is named as a benefi ciary in the fi rst position 
for at least the total amount of medical assistance 
paid on behalf of the annuitant, or the state is 
named in the second position after the community 
spouse or minor or disabled child and is named in 
the fi rst position if such spouse or representative of 
such child disposes of any such remainder for less 
than fair market value; and the annuity meets the 
requirements of section 1917(c)(1)(G) of the federal 
social security act; (ii) the purchase of a life estate 
interest in another person’s home shall be treated 
as the disposal of an asset for less than fair market 
value unless the purchaser resided in such home 
for a period of at least one year after the date of 
purchase; (iii) the purchase of a promissory note, 
loan, or mortgage shall be treated as the disposal 
of an asset for less than fair market value unless 
such note, loan, or mortgage meets the require-
ments of section 1917(c)(1)(I) of the federal social 
security act.

25. S. 6457-C § 50-a; Social Services Law § 366[5](e)(4)(i)(A)-(D).

26. S. 6457-C § 50-a; Social Services Law § 366[5](e)(4)(iii)(B). E.g., 
Cacchillo v. Perales, 172 A.D.2d 98, 576 N.Y.S.2d 916 (3d Dep’t 
1991); Kulikowski v. New York State Dept. of Social Services, 166 
A.D.2d 858, 563 N.Y.S.2d 536 (3d Dep’t 1990).

27. S. 6457-C § 50-a; Social Services Law § 366[5](e)(4)(iii)(A) & (C).

28. Public Law 109-171 § 6011(d), S. 6457-C § 50-a; Social Services 
Law § 366[5](e)(4)(iv).

29. S. 6457-C § 50-a; Social Services Law § 366[5](e)(4)(iv).

30. Id.

31. 18 N.Y.C.R.R. § 360-4.4(c)(1)(ii)(d)(2).

32. Id.

33. Vincent J. Russo and Marvin Rachlin, New York Elder Law 
Practice, § 8:35 (West 2005).

34. S. 6457-C § 50-a; Social Services Law § 366[5](e)(4)(iv).

35. Id.

36. S. 6457-C § 50-a; Social Services Law § 366[5](e)(3)(ii).

This article originally appeared in the Summer 2006 
issue of the Elder Law Attorney, published by the Elder 
Law Section of the New York State Bar Association.
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 The reference to subparagraph 4 is a misprint in the Budget Bill, 
as the appropriate reference should be to subparagraph 5.

24. The Budget Bill continues to amend Social Services Law § 366[5]
(e)(3) by stating that the following transfers are uncompensated 
unless they meet stringent parameters:

For purposes of this paragraph: (i) the purchase 
of an annuity shall be treated as the disposal of 
an asset for less than fair market value unless: the 
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practitioner, photographic identifi cation, documen-
tation of New York State residency, and designated 
caregiver information, if applicable. Information may 
b e found at http://www.health.ny.gov/regulations/ medical_
marijuana/patients. Clients with valid registry identifi ca-
tion cards are then able to purchase medical marijuana 
from one of the designated dispensing locations in 
New York State.

Information on the registered organizations can 
be found on the Department of Health website: http://
www.health.ny.gov/regulations/medical_marijuana/
application/ selected_applicants.htm.

There is a $50.00 application fee pursuant to Public 
Health Law Section 3363 (2)(f).

The registry ID card will be mailed to the certifi ed 
client after the application is approved. Clients must 
have the registry ID card and their certifi cation in order 
to purchase approved marijuana products. New York 
does not accept certifi cations or registry ID cards from 
others states.

Clients may designate up to two caregivers during 
the registration process. After the client’s application is 
approved, the designated caregiver(s) must then regis-
ter with the department. The certifi ed caregivers may 
lawfully possess, acquire, deliver, transfer, transport or 
administer the marijuana. No person may be a desig-
nated caregiver for more than fi ve (5) certifi ed patients 
at one time.

If a patient is under 18, the designated caregiver 
shall be a parent or legal guardian of the certifi ed pa-
tient, a person designated by a parent or legal guard-
ian, or an appropriate person approved by the depart-
ment upon a suffi cient showing that no parent or legal 
guardian is appropriate or available.

The problem for many clients, as of January 7, 2016, 
is that the Department of Health did not post a list of 
the doctors who took the course, are registered for the 
program, and are able to certify patients. If a client’s 
physician did not take the course and did not register 
for the program, it is diffi cult for that client to obtain 
information on which other physicians to see in order 
to obtain the certifi cation. New York State’s website, as 
of January 7, 2016, stated that it “will soon” post a list 
of those registered physicians who consent to provid-
ing their names and specialties. However, that is of no 
help to those clients seeking a physician and the lack of 
a list impedes their ability to obtain help under the new 
law.

New York is now 
among the more progressive 
states which permit the legal 
use of medical marijuana. 
Since the process for obtain-
ing it is complicated, clients 
may inquire as to how they 
may obtain medical mari-
juana legally.

The New York program 
provides access to medi-
cal marijuana to certifi ed 
patients who have cancer, HIV/AIDS, ALS (Lou 
Gehrig’s disease), Huntington’s disease, Parkinson’s 
disease, multiple sclerosis, intractable spasticity caused 
by damage to the nervous tissue of the spinal cord, 
neuropathy, epilepsy and/or infl ammatory bowel 
disease, and any of the following conditions where it is 
clinically associated with or a complication of a condi-
tion under this paragraph, or its treatment: cachexia 
or wasting syndrome; severe or chronic pain; severe 
nausea; seizures; and/or severe or persistent muscle 
spasms (NYS Public Health Law Section 3360 [7][a]). 
The commissioner may add other diseases.

According to the New York State Department 
of Health website, as of January 7, 2016, nearly 150 
doctors from across New York state already took the 
required course, registered for the program, and are 
able to certify patients.

Every physician making a certifi cation shall 
consult or have a designee consult the prescription 
monitoring drug program registry prior to making or 
issuing a certifi cation, for the purpose of reviewing a 
patient’s controlled substance history.

In order to obtain medical marijuana, the client 
must receive a New York State Department of Health 
Medical Marijuana Certifi cation from a registered phy-
sician. The client should then access the Department of 
Health’s online patient registration system to apply for 
a registry identifi cation card. In order to obtain the reg-
istry identifi cation card, clients fi rst need to sign up for 
a personal “New York government ID” at my.ny.gov.

After they obtain their New York government 
ID, clients need to log on to my.ny.gov and click the 
“Health Applications” icon (apps.health.ny.gov/pub-
auth/ applist.html) and the “Medical Marijuana Data 
Management System” link to register. The client will 
need a valid Department of Health Medical Marijuana 
Program certifi cation issued and signed by a registered 

How to Legally Obtain Medical Marijuana in New York
By Sharon Kovacs Gruer
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Recovering from Estate Recovery
By T. David Stapleton, (Antique Chair)

lished an Estate Recovery Litigation Task Force, chaired 
by Rene Reixach and David Goldfarb, and added this 
project to the Legislation Committee, chaired by Amy 
O’Connor and David Goldfarb, and to our lobbying 
efforts. 

Later in September the DOH issued its fi rst draft of 
proposed permanent regulations. This resulted in Sec-
tion representatives spending a great amount of time 
meeting with the DOH, trying to educate its members 
as to the adverse consequences of their proposed regu-
lations and how those regulations were in confl ict with 
existing statutes, case law, and regulations.

While these negotiations were pending, Rene, un-
der the auspices of NAELA, prepared a lawsuit, which 
he had scheduled to fi le on a certain date in December, 
only to be advised on the day prior that DOH allowed 
the proposed permanent regulations to lapse, and 
agreed to enter into further negotiations with our Sec-
tion representatives. 

The year of 2011 was a time of great uncertainty for 
our membership, so we decided to conduct a Webcast 
on October 31, to provide what guidance we could to 
Section members, entitled “What Should We Do Now?” 
While it was still impossible to project where all this 
was going to lead, David Goldfarb, Anthony Enea, Lou 
Pierro and I did want to share what we thought were 
still viable approaches to protect our clients, despite the 
limitations of the then-proposed regulations.

Although later advised that we were not supposed 
to do so, during this time of uncertainty many of us 
contacted legislators on our own, to educate them as to 
the adverse consequences of “what they had wrought” 
with this legislation, particularly as interpreted by the 
Health Department. 

I vividly recall calling an infl uential Senator’s 
offi ce, not someone I knew, and asking for the Sena-
tor’s legislative aide. When she came on the phone, we 
entered into an extensive discussion about the impact 
of the legislation, as interpreted by the Health Depart-
ment. I explained how devastating and unfair it was to 
retroactively consider a life estate subject to estate re-
covery, and impose the payment for that amount upon 
the titled owner of the property. Her response was: 
“Oh, my goodness, does that mean that my dad will 
have to pay for Gramma’s life estate upon her death?” 
With a smile on my face, I said that’s exactly what it 
means. She was really distressed, and as I hung up, I 
thought that might help us with at least one vote. Oth-
ers in the Section wrote or called their representatives, 
mostly with favorable responses.

The creative triumvirate 
of our Chair and Journal co-
editors has asked that I pro-
vide a memoire of my term 
as Section Chair. I thought I 
would start at the very be-
ginning, usually a very good 
place to start.

I recall, like it was yes-
terday, the phone call from 
Dan Fish, asking if I would 
be willing to be nominated 
to serve as Treasurer of the Section. My reply was: “Dan 
this usually means that I would be expected to serve in 
the higher offi cer positions until ultimately becoming 
Chair of the Section.” He told me, that’s exactly what 
the nominating committee expects. I then responded: 
“Dan do you realize how old I will be when I reach the 
position of Chair?” His reply: “David, do you think the 
Elder Law Section should care how old you will be.” 
We both laughed, and after conferring with my wife 
and partners, I accepted the nomination and ultimately 
became the Section’s oldest Chair to this date.

When elected Chair at the 2011 Annual Meeting, 
I gave an acceptance speech in which I paid tribute to 
those who so admirably served ahead of me, and who 
had elevated our Section to great prominence. How-
ever, I did point out that I did bring one unique attri-
bute to this position, and that was: “For the fi rst time in 
its near 20-year history, this Section would now have a 
Chair that actually looks like an Elder Lawyer.”

Fortunately, there were four years of “boot camp,” 
serving in the other offi cer positions, before becom-
ing Chair, and I was able to learn fi rst-hand the role of 
serving as Chair. I did have hopes that my term would 
be free from any controversial issues arising. Those 
hopes were dashed by the Medicaid Redesign Team 
promulgating a list of changes in the rules affecting 
the administration of Medicaid. At the end of March 
our state legislature passed legislation providing for 
Expanded Estate Recovery, to the effect that a broader 
range of assets were now to be available for recovery. It 
was left to the Department of Health (DOH) to craft the 
regulations required to govern the implementation and 
enforcement of the statute.

Draft regulations were issued by DOH for com-
ment just six (6) days after I became Chair, and in 
doing so adversely affected many of the techniques our 
Section members utilized to protect assets for Medicaid 
applicants and their families. I asked myself, “why did 
this have to happen on my watch.” In response, I estab-
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There were executive committee members who 
also served me in a personal capacity, and that was to 
make sure that I didn’t lose my “common touch”:

1. It started early. I had no sooner stepped down 
from the stage after my acceptance speech in 
NYC when I was met by the comment: “Nice 
speech, Dave, did your daughter (Palin’s press 
secretary) write it for you?”

2. Then during my initial offi cers’ telephone con-
ference as Chair, I was reassured by an offi cer: 
“Don’t worry, Dave, we’ve got your back, and 
we promise to catch you on the fi rst bounce.”

3. After a lobbying visit to legislators in the State 
Capitol, there was a comment made about one 
politician having a hairpiece, at which point one 
of the women turned to me and said: “Dave, is 
it fair to assume that you’re not wearing a rug?” 
This, of course, I confi rmed.

4. Then there was the time I missed an offi cers’ 
call because I was tied up in a Fair Hearing. As 
a result, I received an email in which I was fi red. 
However, shortly thereafter the sender thought 
better of it and retracted it, realizing I might not 
consider that a punishment.

5. During my term, I mentioned to my wife: can 
you believe that this country lawyer is the Chair 
of this great Section? In your wildest dreams, 
did you ever imagine that I would become chair 
of the Elder Law Section?

 Her response: “David, honey, I hate to tell you 
this, but you’re not even in my wildest dreams,” 
she said with a wink and a smile.

 I fi nished my farewell by saying that I loved it all, 
and that my wife and I appreciated their efforts to keep 
me humble.*

*Four of the above incidents actually happened, 
but one was a fabrication, and I’ll let you guess which 
one. 

A closing thought: I continue to treasure the won-
derful support I received as Chair, and as a result, am 
addicted to attending Section meetings and spend-
ing time among the people who continue to greatly 
enrich my life, both professionally and personally. 

On March 31, 2012 the Expanded Estate Recovery 
legislation was repealed, and therefore so were its 
regulations. Our Bar Association lobbyists to the State 
Capitol informed me that this was one of the most sig-
nifi cant legislative victories in the history of NYSBA.

At the 2012 Spring Meeting in Saratoga we had a 
ceremonial cutting of the original statute, by Fran Pan-
taleo and David Kronenberg. I introduced the ceremo-
ny as “the Elder Law Section version of repeal.”

Despite our preoccupation with Expanded Estate 
Recovery, we were able to continue to add worthwhile 
programs to our Section:

A. The fi rst of these was the establishment of a 
Mentoring Program chaired by Joan Robert and 
Tim Casserly, which has proved very popular 
with new members of the section.

B. We also established a Mediation Committee, 
chaired by Laurie Menzies and Judie Grimaldi, 
with the goal to develop an awareness within 
the Section of its attributes, and to provide an 
educational opportunity to obtain the required 
certifi cation to serve as a Mediator.

C. Under the leadership of Ron Fatoullah, assisted 
by Bob Mascali and Ira Salzman, we were able 
to bring forth a New York version of THE UNI-
FORM ADULT GUARDIANSHIP AND PRO-
TECTIVE PROCEEDINGS JUSRISDICTION 
ACT, which was passed by the State Legislature 
in May, 2012. 

During the several weeks following the repeal, 
and as the clock on my tenure started to run down, I 
received many accolades from Section members and 
others regarding those successes. While pleased to 
have received these compliments, I always responded 
that it was my good fortune to serve as the conductor 
of magnifi cently talented symphony orchestra during 
this opus. This was not false modesty, but refl ected my 
honest opinion. I was truly in awe of the talent that was 
at my disposal and generously shared during my ten-
ure. No one ever said no to my requests for assistance. 
These many individuals, too numerous to name, served 
the Section and their Chair above and beyond the call. I 
am so grateful.

At my fi nal Executive Committee Meeting I gave a 
farewell speech, in which I extended my compliments 
and appreciation for the support I received during my 
term. I also pointed out that:
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At the public hearings, which took place in Feb-
ruary of 2013, it was repeatedly demonstrated that 
non-lawyers were engaging in Medicaid planning, and 
that said non-attorneys were unregulated, unlicensed, 
with no educational or advertising requirements, which 
resulted in fi nancial harm to the public. In January 2014 
the Florida Bar Standing Committee on UPL submit-
ted a formal request for a formal opinion to the Florida 
Supreme Court on whether non-attorneys engaged in 
Medicaid planning activities culminating in the sub-
mission of a Medicaid application, such as drafting of 
personal service contracts, preparation and execution 
of qualifi ed income trusts and, most importantly in my 
opinion, ”rendering legal advice regarding the imple-
mentation of Florida law to obtain Medicaid benefi ts,” 
constituted UPL. 

On January 15, 2015, the Florida Supreme Court in 
SC 14-211 adopted the proposed opinions of the Stand-
ing Committee on UPL of the Florida Bar Association; 
the Court ruled it is UPL for non-attorney “Medicaid 
Planners” to engage in:

(a) Drafting Personal Service Contracts;

(b) Determining the need for, preparing and execut-
ing a Qualifi ed Income Trust;

(c) Selling personal service Contracts or Qualifi ed 
Income Trusts or kits in the area of Medicaid 
planning;

(d) Render legal advice regarding the implementation 
of Florida Law to obtain Medicaid benefi ts. This in-
cludes advising an individual on the appropriate legal 
strategies available for spending down and restruc-
turing assets and the need for a personal service con-
tract of qualifi ed income trust. (Emphasis added).

A non-lawyer in Florida may assist a Medicaid 
applicant with the preparation of the Medicaid applica-
tion, as it is authorized by law. 

Thus, it appears that under Florida law a non-at-
torney is only permitted to engage in the ministerial act 
of assisting with gathering the information necessary 
and completing the Medicaid application; however, any 
other advice provided by the non-attorney regarding 
the transfer of assets, structuring of income and assets, 
deeming of income, and other issues that commonly 
arise with the preparation and fi ling of a Medicaid 
application, such as exempt asset transfers, spousal re-
fusal and the potential for a lawsuit against the refusing 
spouse, would all be UPL under Florida law.  Clearly, 

Several years ago I was 
tasked with chairing the Un-
authorized Practice of Law 
Task Force (UPL) for our 
Section. While many mem-
bers were very concerned 
with non-attorneys engaging 
in Medicaid planning and 
their handling of Medicaid 
applications, unfortunately 
there was not a suffi cient 
desire on the part of the Sec-
tion to undertake the neces-
sary and diffi cult steps to prevent non-attorneys from 
promoting themselves as “Medicaid planners.” 

During the deliberative process about UPL, it was 
not unusual to hear a member of the Executive Com-
mittee express the concern that our taking a proactive 
approach on this issue would appear like we were just 
focused with protecting our territory and legal fees. 
While the optics of any endeavor are always a fac-
tor, I believe the Section lost sight of the true need for 
legislative change to the defi nition of the unauthorized 
practice of law, which is necessary to protect the public 
from non-attorneys offering legal advice and provid-
ing, in essence, legal services in the fi eld of elder law. 

Perhaps more than any other state, Florida has 
taken a proactive and highly structured approach 
to dealing with what its Elder Law Section saw as a 
signifi cant problem: non-attorney Medicaid “planners” 
advising the public on how to obtain Medicaid ben-
efi ts in Florida. Non-attorneys are providing services 
which are virtually identical to those being provided by 
Florida attorneys.

Although Florida does not have a statutory defi ni-
tion of the “unlicensed practice of law,” it is defi ned 
though case law. Additionally, the Florida Supreme 
Court has tasked the Florida Bar with the responsibility 
of investigating and prosecuting UPL, which is a third 
degree felony, punishable by up to 5 years in prison. 

Before an investigation or prosecutorial action can 
be commenced by the Florida Bar, a written allegation/
complaint of the unlicensed practice of law (UPL) has 
to be fi led with the Florida Bar. As a result of a signifi -
cant number of complaints of non-attorneys engaging 
in Medicaid planning, the Florida Bar Standing Com-
mittee on UPL petitioned the Florida Supreme Court 
for an Advisory Opinion on what constitutes UPL in 
Medicaid planning. 

The Unauthorized Practice of Elder Law: Why Florida 
Got It Right and New York Needs to Catch Up
By Anthony J. Enea
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retained their services. It is still a path that, in my opin-
ion, our Section needs to seriously explore. 

I encourage our Section offi cers and the Executive 
Committee of the Section to re-engage on the issue 
of the Unauthorized Practice of Law. In doing so, we 
should consult with those in the Florida Bar who were 
instrumental in the issuance of the Florida Supreme 
Court opinion as well as those charged with oversee-
ing the Unauthorized Practice of Law at the State Bar 
to explore what steps will be needed in New York to 
prevent the unlicensed and unregulated Medicaid 
planner from giving legal advice on matters related to 
Medicaid benefi ts to members of the general public, 
with often disastrous consequences.

the path of non-attorney Medicaid planners in Florida 
is now legally fraught with signifi cant peril.

On October 5, 2015, the United States Supreme 
Court denied the Petition for Certiorari of William D. 
Burns challenging the opinion of the Florida Supreme 
Court. Thus, the opinion of the Florida Supreme Court 
is the law in Florida. 

While the path in New York to accomplish what 
the Florida Bar has done will inevitably be different, 
and perhaps signifi cantly more diffi cult as legislation 
may be required, unless the Attorney General is willing 
to prosecute those who have infl icted fi nancial harm 
upon the unwitting members of the public who have 
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journey there is plenty of time t o observe and learn 
from the Chairs who precede you. Most Chairs have 
one or two goals or pet projects that they launch either 
during their period as Offi cers, or upon assuming posi-
tion as Chair. I had two main goals which were both 
rooted in my desire to support our members. The fi rst 
was to focus attention on mental health and problems 
of addiction within the legal profession and to provide 
some resources to members of our Section who might 
need assistance. Towards this end, I instituted Friends 
of Bill W.2 meetings during our Summer and Fall 
meetings. I also advocated to include presentations by 
staff from NYSBA’s Lawyer’s Assistance Program at a 
Section CLE program and to our Executive Committee 
and for a program on stress management to be held at a 
meeting for CLE credit!

My second goal was to secure approval of a change 
in the Section’s name to more accurately refl ect the 
diversity of the work that many “elder law” attorneys 
had been providing to families and individuals with 
disabilities for many years. To this end, I urged the 
Executive Committee to change the name of the Section 
to include Special Needs Planning.

The Section had a longstanding standing commit-
tee, called the Committee on Persons Under a Disabil-
ity. This committee was the precursor to what became 
the Special Needs Planning Committee in late 2008 and 
early 2009. Vincent Russo and Joan Robert, two former 
Chairs of the Section, chaired this newly named Special 
Needs Planning Committee. 

This change in committee nomenclature and com-
mittee focus refl ected the momentum that many of our 
Section’s practitioners had been experiencing—incor-
porating planning for persons with special needs into 
their practices. Whether it was our older clients looking 
to make arrangements for their adult disabled children 
or our younger clients having children with special 
needs requiring customized and more attentive plan-
ning, the inclusion of special needs planning into our 
practices, and eventually into the name of the Section, 
was both natural and logical. Our unique understand-
ing of government benefi ts programs, our comfort in 
dealing with families who are overwhelmed by com-
plex bureaucratic systems and complicated medical 
problems, our heightened sensitivity to diffi cult fam-
ily dynamics and ethical dilemmas are welcome skills 
which the elder law attorney brings to the table when 
working with individuals with disabilities and their 
families. 

In fact, our Section’s quarterly publication, the 
Elder and Special Needs Law Journal, went through a 

Muriel Kessler recounts 
in her piece the formation of 
our Section, and the vision 
and leadership required to 
make it happen back in the 
early 1990s. Springing from 
the former NYSBA Special 
Committee on Seniors, with 
collaboration and leadership 
from Muriel and the General 
Practice Section, our Section 
had as its mission:

[The service of] the legal profession 
and the public-at-large as a clearing-
house of information on all phases 
of Elder Law, including economic, 
social, emotional fi nancial, familial and 
heath care issues; to provide an array 
of resources to address the needs of 
the elderly, and to weave professional 
principles and ethical concerns into its 
programs and symposiums. 

My husband, Robert Freedman, was one of the 
founders of the National Academy of Elder Law At-
torneys and worked with Muriel and Mortimer Good-
stein to create the Elder Law Section. He was honored 
to be the third chair of the Section, and has remained 
an active and vibrant part of the Section over the years. 
During those early years, I was teaching as a clinical 
professor at Cardozo Law School and cut back to part-
time work while our children were young. Bob and I 
wrote a chapter on Elder Law for a West publication 
and then collaborated on an article entitled “In Defense 
of Medicaid Planning”1 which we presented at the 
1994 NAELA Symposium held in Seattle in May 1994. 
At the time, there was a growing concern that Con-
gress might attempt to criminalize Medicaid planning. 
Bob and I felt strongly that Medicaid planning was an 
understandable and ethical reaction to an unfair health 
insurance system which penalizes seniors who have the 
misfortune to get the wrong disease in their twilight 
years. Why should middle-class seniors who chose 
to take steps to protect their homes and hard-earned 
retirement savings be penalized or scorned for consult-
ing with a lawyer when the wealthy are applauded for 
taking advantage of tax planning strategies? Our article 
argued forcefully that Medicaid planning was both 
legal and ethical. 

In January 2009, I was elected to serve as Treasurer 
of the Section effective June 1, 2009. And so began my 
journey toward serving as Chair for the 2013-2014 year. 
The path to Chair takes several years, and during that 

Service to Our Members and the Public
By Frances Pantaleo
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area of law. In addition to the general elder law pro 
bono legal clinics that our Section has been offering for 
many years, our Section recently began offering special 
needs pro bono clinics to address the needs of families 
and persons with special needs. 

I look forward to the growth that our Section will 
experience in the next 25 years, and I am proud to 
have been at the helm of the Section in its inaugural 25 
years. I would like to continue to explore ways that we 
can provide emotional support to our members. Last 
May, I attended a three-day silent meditation retreat 
for attorneys at The Garrison Institute on the beautiful 
banks of the Hudson River in Garrison, New York.3 
(Yes, I know this sounds like the beginning of a bad 
lawyer joke.) I would like share some of the joy, peace 
and renewal that I found at that conference with our 
members. However, since the bliss of that three-day 
retreat, I plunged back into my hectic life and practice 
and haven’t had the time to refl ect and organize my 
thoughts into an article or proposal for the Executive 
Committee.4 Stay tuned. 

Endnotes
1. “In Defense of Medicaid Planning: Federal Law Prohibits States 

from Applying Debtor-Creditor Laws to Transfers of Assets,” 
NAELA Quarterly, Vol 7, No. 4 (Fall 1994).

2. Meetings of Friends of Bill W. are informal Alcoholics 
Anonymous meetings which are held during conferences, 
on cruise ships and other locations which might present 
temptations for persons who struggle with addiction. 

3. The Garrison Institute once again hosted a three-day silent 
meditation retreat for lawyers on May 5th through 8th, 
2016. Unfortunately, I was not able to attend as this was the 
same weekend as the Trusts and Estates Law Section Spring 
Meeting in Carefree, Arizona. For more information about the 
meditation retreat, see the website of the Garrison Institute. 

4. Life has been so hectic that I would not have been able to put 
together this short article without gentle prodding, and an 
initial draft of this article being handed to me by our amazing 
current Chair, JulieAnn Calareso. How does she do it all? 
Thank you, JulieAnn, for your unending store of energy, 
enthusiasm and talent. You will be a tough act to follow. 

transformation in 2011. The Co-Editors at the time, 
Andrea Lowenthal and David Okrent, advocated to 
the Section’s Executive Committee for the renaming of 
our journal to include the phrase “Special Needs” in its 
title, so as to more accurately refl ect the content often 
included. What was formerly known as the Elder Law 
Attorney launched its inaugural issue as the Elder and 
Special Needs Law Journal with the Summer 2011 edition.

This slow evolution of our Section culminated 
when I pushed for our Section’s name change. There 
was discussion among the Executive Committee mem-
bers as to whether the inclusion of the phrase “Spe-
cial Needs Planning” in the name of the Section was 
appropriate. While not every member of our Section 
engages in planning for persons with special needs, the 
same could be said of other facets of elder law practice. 
For example, not every member of our Section works 
in the guardianship area, or prepares and submits 
Medicaid applications. The inclusion of Special Needs 
Planning into our Section title most accurately refl ects 
the breadth of knowledge and skills that are contained 
within the membership of our Section. 

Our Executive Committee in fall of 2013 approved 
the changing of our Section’s name from “The Elder 
Law Section” to “The Elder Law and Special Needs 
Section.” The membership of the Section as a whole ad-
opted the name change at our 2014 Annual meeting in 
New York City, held on January 28, 2014. We were for-
tunate that the Executive Committee of the New York 
State Bar Association approved the name change at its 
January 30, 2014 meeting. I felt tremendous pride and 
satisfaction in seeing this change adopted, and believe 
that it does a great service to our Section members and 
to the public who can now look with confi dence to our 
Section for referrals for practitioners with experience in 
special needs planning. 

Our Section continues to evolve in the depth of its 
resources for persons with special needs. We recently 
formed a Special Ed Committee to assist our members 
to stay abreast of developments in this unique niche 

http://www.nysba.org/elderhttp://www.nysba.org/elder
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ited married individuals receiving MLTC services from 
contributing their excess income to a supplemental 
needs trust. 

This directive was premised upon New York State’s 
interpretation that in addition to extending spousal 
impoverishment protection to MLTC recipients, Sec-
tion 2404 of the federal Affordable Care Act requires the 
application of post-eligibility budgeting rules to MLTC 
recipients. Under the post-eligibility budgeting rules, 
contributions to a supplemental needs trust are not 
permitted.

In opposition to the issuance of GIS 14 MA/015, 
our Section issued a memorandum which was sent 
to DOH expressing our position that GIS 14 MA/015 
violated federal law. We pointed out that both 42 U.S.C. 
§1396r-5(h)(1)(A), and the language that is substituted, 
only apply to the issue of redefi ning an institutional 
spouse and community spouse for the purpose of ex-
tending spousal impoverishment protections to spouses 
of MLTC recipients, and that the Affordable Care Act 
does not alter the post-eligibility budgeting rules for 
persons who are not in a medical institution or interme-
diate care facility. 

In November 2014, DOH issued GIS 14 MA/025, 
which rescinded its prior directive in GIS 14 MA/15. 
Pursuant to GIS 14 MA/025, the local districts were 
directed to apply the policy set forth in GIS 12 MA/013 
for married individuals who receive home and com-
munity-based waiver services (HCBS) under waiver 
authorized under Section 1915 (c) of the Social Security 
Act, and to apply the policy set forth in GIS 13 MA/018 
for married individuals enrolled in MLTC under the 
1115 waiver. GIS 13 MA/018 provides for spousal im-
poverishment budgeting with post-eligibility rules only 
when it is more advantageous to the applicant. Thus, 
married MLTC recipients effectively have a choice of 
using spousal impoverishment budgeting with post-
eligibility rules or not using spousal impoverishment 
budgeting and contributing excess income to a supple-
mental needs trust. 

By allowing the contribution of excess income to a 
supplemental needs trust many individuals will be able 
to remain in their homes. Although this will help most 
of our clients, it is my view that GIS 13 MA/018 still 
violates federal law. Since post-eligibility budgeting 
rules do not apply to 1115 waiver programs, contrary 
to GIS 13 MA/018, MLTC recipients should be able to 
use spousal impoverishment budgeting and contribute 
excess income to a supplemental needs trust. 

It was truly an honor to 
serve as Chair of the Elder 
Law and Special Needs 
Section. Although the job is 
challenging, it is also ex-
tremely rewarding. 

As Chair, I had the 
privilege of working with so 
many talented and dedicated 
members of our Section and 
overseeing the great work 
that our Section does in ad-
vocating for the elderly and persons with special needs. 
I also had the opportunity to be involved with legisla-
tive and policy issues that greatly affect many people’s 
lives.

Each Chair faces unique challenges, some more 
daunting than others. Looking back over the years, 
I remember Joan Robert being faced with the Defi cit 
Reduction Act of 2005 during her term as Chair, and 
David Stapleton having to deal with a drastic change 
in the estate recovery statute. I also recall how our 
Section, under their leadership, worked tirelessly to 
analyze these changes and to successfully advocate for 
the people we represent. 

I was fortunate not to have been confronted with 
the major changes that Joan and David faced. What 
I did face, however, was a change in New York State 
Department of Health’s (“DOH”) policy with respect 
to New York State’s implementation of the Affordable 
Care Act’s provision relating to married persons receiv-
ing managed long-term care services (“MLTC”). 

This year, another issue relating to New York 
State’s implementation of the Affordable Care Act’s 
provision relating to married persons receiving MLTC 
services has been brought to our attention and is pres-
ently being addressed by our Section. Resolution of this 
issue may require a statutory change. This Article will 
review the issues relating to New York State’s imple-
mentation of the Affordable Care Act’s provision relat-
ing to married persons receiving MLTC services.

Post-eligibility Budgeting and Contributions to 
a Supplemental Needs Trust

Section 2404 of the Affordable Care Act extended 
the protection against spousal impoverishment to 
MLTC recipients. On August 5, 2014, DOH issued a 
policy directive (GIS 14 MA/15) that effectively prohib-

Spousal Budgeting Under New York State’s Managed 
Long-Term Care Program
By Richard A. Weinblatt
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for medical assistance for home 
and community-based services 
provided under subsection (c), (d), 
or (i) of section 1915 [42 USCS § 
1396n], under a waiver approved 
under section 1115 [42 USCS § 
1315], or who is eligible for such 
medical assistance by reason of 
being determined eligible under 
section 1902(a)(10)(C) [42 USCS 
§ 1396a(a)(10)(C)] or by reason of 
section 1902(f) [42 USCS § 1396a(f)] 
or otherwise on the basis of a 
reduction of income based on costs 
incurred for medical or other re-
medial care, or who is eligible for 
medical assistance for home and 
community-based attendant ser-
vices and supports under section 
1915(k) [42 USCS § 1396n(k)], and

(B) is married to a spouse who 
is not in a medical institution or 
nursing facility; but does not in-
clude any such individual who is 
not likely to meet the requirements 
of subparagraph (A) for at least 30 
consecutive days.

(2) The term “community spouse” 
means the spouse of an institutional-
ized spouse.

It is important to note that Section 2404 of the Af-
fordable Care Act did not amend that portion of the 
defi nition of an “institutionalized spouse” found in 
(h)(1)(B). Under (h)(1)(B), a Medicaid recipient in an 
institution or nursing facility whose spouse is residing 
in the community and receiving MLTC services is an 
“institutionalized spouse” because the Medicaid recipi-
ent in the institution is not married to a person in a 
medical institution or a nursing home. Since the spouse 
in an institution or nursing facility is an “institutional-
ized spouse,” pursuant to (h)(2), the spouse of the insti-
tutionalized spouse is a “community spouse.” Under 
spousal budgeting, if the community spouse’s income 
is less than the minimum monthly maintenance needs 
allowance (presently $2,980.50) a portion of the institu-
tionalized spouse’s income is budgeted to the commu-
nity spouse in order to bring the community spouse’s 
income up to an amount not to exceed the minimum 
monthly maintenance needs allowance. 

In 2013, New York State implemented Section 
2404 of the Affordable Care Act by amending Section 
366-c(2)(a) of the Social Services Law which defi nes 
the term “institutionalized spouse.” New York State’s 
defi nition of “institutionalized spouse,” however, is 
now inconsistent with 42 U.S.C. § 1396r-5(h). 

Spousal Impoverishment Budgeting Where One 
Spouse Is in an Institution

At least one county’s Department of Social Services 
is denying spousal impoverishment budgeting in cases 
where one spouse is receiving services in an institution 
and the other spouse is receiving MLTC services. This 
appears to be based upon New York State implementa-
tion of the Affordable Care Act in Section 366-c of the 
Social Services Law. Although Section 366-c appears to 
support the position taken by the county, such position 
violates federal law and is contrary to the intent of the 
Affordable Care Act, which is to extend spousal impov-
erishment protection to MLTC recipients. 

As noted above, Section 2404 of the Affordable 
Care Act extended the protection against spousal 
impoverishment to MLTC recipients. This was done 
by amending the portion of the defi nition of an “insti-
tutionalized spouse” in 42 U.S.C. §1396r-5(h)(1)(A) to 
include a person receiving MLTC services. The Afford-
able Care Act did not amend the portion of the defi ni-
tion of an “institutionalized spouse” in Section (h)(1)
(B). 

Before the amendment, 42 U.S.C. §1396r-5(h) read 
as follows:

h) Defi nitions. In this section:

(1) The term “institutionalized spouse” 
means an individual who—

(A) is in a medical institution or 
nursing facility or who (at the 
option of the State) is described in 
section 1902(a)(10)(A)(ii)(VI) [42 
USCS § 1396a(a)(10)(A)(ii)(VI)], 
and

(B) is married to a spouse who 
is not in a medical institution 
or nursing facility; but does not 
include any such individual who is 
not likely to meet the requirements 
of subparagraph (A) for at least 30 
consecutive days.

(2) The term “community spouse” 
means the spouse of an institutional-
ized spouse.

After the amendment, during the fi ve-year period 
that begins on January 1, 2014, Section (h) of 42 U.S.C. 
§1396r-5 is to be read as follows:

h) Defi nitions. In this section:

(1) The term “institutionalized spouse” 
means an individual who—

(A) is in a medical institution or 
nursing facility or who is eligible 
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spouse in the institution retains $50 per month and the 
remaining $545 is allocated to the spouse residing in 
the community receiving MLTC services, bringing such 
spouse’s income to $845 per month.

Thus, Section 366c-2(a) of the Social Services Law 
violates federal law and is inconsistent with the intent 
of the Affordable Care Act. Since it is a statutory in-
consistency rather than a mere policy inconsistency, a 
legislative amendment to change to Section 366c-2(a) of 
the Social Services Law would appear to be required.

Conclusion
In New York State, current spousal budgeting rules 

for MLTC recipients differ depending upon whether 
the spouse of the MLTC recipient is residing at home or 
in an institution. 

If neither spouse is residing in an institution, in ac-
cordance with GIS 13 MA/018, the MLTC recipient has 
a choice of using spousal impoverishment budgeting 
with post-eligibility budgeting rules or contributing his 
or her excess income to a supplemental needs trust.

If the MLTC recipient has a spouse residing in 
an institution, pursuant to Section 366-c of the Social 
Services Law, spousal impoverishment budgeting is 
not available to protect the spouse receiving MLTC 
services. This may prevent such spouse from affording 
to remain in his or her home.

As set forth above, New York State law is inconsis-
tent with federal law. Our Section is presently address-
ing this issue and I am hopeful that it will be success-
fully resolved. 

Acknowledgm ents
Much of this Article is taken from memoranda 

sent by our Section to DOH. I would like to acknowl-
edge and thank the members of our Section who have 
worked so hard on this issue and who have contrib-
uted to writing these memoranda. Special thanks to 
David Goldfarb, Rene Reixach, Valerie Bogart and 
Aytan Bellin.

The defi nition of “institutionalized spouse” in Sec-
tion 366-c(2)(a) reads as follows: 

(a) For purposes of this section an 
“institutionalized spouse” is a person 
(i) who is in a medical institution or 
nursing facility and expected to remain 
in such facility or institution for at least 
thirty consecutive days; or (ii) who is 
receiving care, services and supplies 
pursuant to a waiver pursuant to sub-
section (c) of section nineteen hundred 
fi fteen of the federal social security act 
or is receiving care, services and sup-
plies in a managed long-term care plan 
pursuant to section eleven hundred 
fi fteen of the social security act; and 
(iii) who is married to a person who is 
not in a medical institution or nursing 
facility or is not receiving waiver services 
described in subparagraph (ii) of this para-
graph; (emphasis added)...

By including the emphasized words, New York 
State excludes from its defi nition of an “institutional-
ized spouse” a married person residing in a facility 
or an institution who has a spouse in the community 
receiving MLTC services. Since under this defi nition 
the Medicaid recipient residing in a facility or institu-
tion is not an “institutionalized spouse,” the spouse 
residing in the community receiving MLTC services is 
not a “community spouse.” Therefore, no portion of 
the institutionalized spouse’s income is budgeted to 
the spouse residing in the community receiving MLTC 
services.

For example, under New York’s defi nition, if a 
married person residing in a nursing home has month-
ly income of $595 and his or her spouse residing in 
the community receiving MLTC services has monthly 
income of $300 per month, the spouse in the institution 
retains $50 per month and the balance is paid to the 
nursing home. None of the nursing home spouse’s in-
come is allocated to the spouse residing in the commu-
nity receiving MLTC services even though such spouse 
has only $300 of income. Under the federal statute, the 
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the hotel for our cocktail party so attendees could have 
their picture taken with it. Great idea, but no. Based on 
my history with our parties, we would have cracked it 
again—and who’s gonna pay for that?

In 2011, lovable Section Chair Dave Stapleton 
thought it would be fun to have attendees carted be-
tween meeting events in horse-drawn carriages—keep-
ing with the Manchester, Vermont ambiance. Worried 
about who would be responsible for the cost of clean-
ing up the horse droppings, I said no.

In Boston, in 2012, Chair Anthony Enea suggested 
we enlist New England Patriots Bill Belichick to be a 
keynote speaker for our program. Worried about the 
cost—and that he wouldn’t say enough to fi ll up his 
time slot—I nixed that idea. (The fact that I am a die-
hard NY Jets fan had nothing to do with it!)

In Hamburg, New Jersey in 2013, Section Chair 
Fran Pantaleo requested Swedish massages be provid-
ed to all attendees. Again, great idea—but can’t trust all 
of our group with a masseuse. Request denied.

In 2014, in Hershey, Pennsylvania, Section Chair 
Richard Weinblatt thought a wrestling tournament 
between Section members in rings fi lled with melted 
chocolate would be fun. Too messy—in many ways. 
No!

Finally, in 2015, Chair JulieAnn Calareso, in New-
port, Rhode Island, scheduled a regatta for all attend-
ees on rented yachts. Too hoity-toity for my taste—and 
too much money. I cancelled that.

I hope the above proves to you that I have been—
and will continue to be—a good steward of your Sec-
tion’s fi nances. If you have any questions about our fi -
nances or my role, please do not hesitate to contact me. 
If you have a spending request, you know the answer. 

What’s a Financial 
Offi cer?

I know many of you have 
wondered about the role of 
the Section’s Financial Offi cer. 
I often wonder myself. I was 
appointed as Financial Offi cer 
of the Section in 2008 when I 
was asked and recommended 
by Tim Casserly to take over 
for a retiring David Pfalzgraf. 
Tim felt my accounting background would be appro-
priate for the position—or at least that is how he sold 
me on the job. Generally, my role involves a variety 
of fi nancial tasks for the Section for which it is helpful 
to have the same person, year after year, rather than 
a revolving door of offi cers each year. Each month, I 
receive fi nancial reports from the NYSBA Treasurer’s 
offi ce and review them for accuracy and any issues. As 
many of you who attend the Section Executive Com-
mittee meetings know, I review and comment on our 
fi nancial reports at these meetings. I also assist the offi -
cers in preparing an annual budget for the Section and 
reviewing that budget with our Executive Committee 
at our summer meeting. One of my greatest joys in the 
job, however, is responding to fi nancial requests of the 
Section Chairs for our summer meetings. For example:

In 2008 in Baltimore, Maryland, Tim Casserly 
asked that we rent out Oriole Park at Camden Yards 
for a Section softball game. I said No!

In 2009, Section Chair Michael Amoruso requested 
that, rather than staying at the hotel where the confer-
ence was being held, he would like to stay at the Lin-
coln Room in The White House. Again, I said no.

In 2010 in Philadelphia, Section Chair Sharon Ko-
vacs Gruer asked that we rent the Liberty Bell, bring it 

Some Advice from the All-Time Treasurer…
By Marty Finn 



NYSBA  Elder and Special Needs Law Journal  |  Spring 2016  |  Vol. 26  |  No. 2 61    

of Care As a Condition of MLTC 
Eligibility; and (4) The Proposal 
to Reduce Benefi ts For Qualifi ed 
Medicare Benefi ciaries (QMB) 
Who Depend on Medicaid to En-
sure Affordable Access to Health 
Care. 

We are pleased to see that in 
the fi nal budget items 1-3 were 
removed; however, there will be 
some downward adjustment in 
benefi ts to QMB benefi ciaries. We 
expect to provide a short report 
in an upcoming edition of the 
Journal on the impact this adjust-
ment will have on those QMB 
benefi ciaries.  

On February 24, 2016 Sec-
tion members JulieAnn Cala-
reso, David Goldfarb, David 
Stapleton, Marty Hersh, Tara 
Anne Pleat, Jeff Asher, Val-
erie Bogart, Britt Burner, Deep 
Mukerji, David Kronenberg, 
Tammy Lawlor, and Matt Nolfo 
met with members of the NYS 
Senate and Assembly to request 
opposition to four components 
of the Governor’s budget bill: (1) 
Elimination of Medicaid Spou-
sal (and Parental) Refusal; (2) 
The Reduction of the Minimum 
Community Spouse Resource 
Allowance; (3) The Proposal to 
Require a Nursing Home Level 

Lobby Day

Looking for Past Issues
of the
Elder and Special Needs
Law Journal?
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ElderJournal



62 NYSBA  Elder and Special Needs Law Journal  |  Spring 2016  |  Vol. 26  |  No. 2        

co-authored the book New York Elder Law for Lexis/
Matthew Bender with Professor Joseph Rosenberg of 
CUNY Law School since 1999. I have also co-authored 
two books dealing with my avocation, historic pres-
ervation; they are in the Arcadia Press “Images of 
America” series—St. George (2009) and Stapleton (2010). 
I have written articles for the New York State Bar Jour-
nal, NAELA News, Elder and Special Needs Law Journal, 
Trusts and Estates Law Section Newsletter, and other 
publications.

I was chair of the City Bar’s Committee on Legal 
Problems of the Aging from 1996-1999. I am a member 
of the American College of Trusts and Estates Counsel 
(ACTEC). I have been active in both the Trusts and Es-
tates Law Section and the Elder Law and Special Needs 
Section of the New York State Bar Association, having 
been chair and vice chair or various committees of both 
Sections. I am proudest of my work as a member of 
this Section’s Legislation committee where I have been 
part of the team that has successfully lobbied on behalf 
of our clients regarding the state budget proposals for 
the past 15-plus years. We have stopped the legislature 
from ending community-based spousal refusal and 
were successful in getting the legislature to repeal the 
expanded Medicaid estate recovery statute.

Most recently I represented this Section on the 
NYSBA Power of Attorney Task Force under Task Force 
Chair Ellen Makofsky where we recently presented a 
report on a proposed statutory amendment which has 
been adopted by the NYSBA House of Delegates and 
will now be presented to the State Legislature. 

I look forward to my term as chair beginning in 
June 2016. We have some great Section conferences 
planned for summer and fall. I look forward to work-
ing with all the members of the Section and getting as 
many new members involved as possible. I hope work-
ing with the Section will prove as rewarding for all of 
you as it has been for me.

I wanted to take this 
opportunity to introduce 
myself to anyone who 
doesn’t know me and give 
a little further background 
information to those who 
do know me. As Chair-Elect 
of the Section, I will become 
Chair in June 2016, having 
the honor to follow the cur-
rent Chair, JulieAnn Calare-
so. I have had the privilege 
to work with many of the 
past chairs of the section and members of the section’s 
committees and have been impress ed with both the 
knowledge and dedication of so many of our section 
members.

I received my BA degree from the University of 
Wisconsin at Madison in 1969, where I was Student 
Body President in my senior year. Some of you may 
recall how tumultuous 1968-69 was on campuses 
throughout the United States. I received my JD Degree 
from New York University School of Law in 1972. I 
began working for the Legal Aid Society in New York 
City in 1972. I was fortunate that as an attorney I was 
able to handle cases in every level of trial and appellate 
court in New York State and in the federal courts. This 
included the New York State Court of Appeals and two 
cases in the United States Supreme Court. The cases in 
the Supreme Court were Alexander v. Fioto, 430 U.S. 634 
(1977) which I argued in 1977 and Blum v. Yaretsky, 457 
U.S. 991 (1982) which I second seated with my good 
friend John Kirklin and was on the brief. Yaretsky was 
a case dealing with Medicaid nursing home patients’ 
rights and many of the co-counsel were former and 
current members of this Section.

I went into private practice in 1989 and formed the 
fi rm Goldfarb & Abrandt with Jeffrey Abrandt which 
later became Goldfarb Abrandt Salzman & Kutzin LLP 
with partners Ira Salzman and Michael Kutzin. I have 

Introduction to David Goldfarb
By David Goldfarb
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